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introduction

Thiis paper drsws attenticn to the interrelationships of
colonial policies on land, chieftaincy and political stability
and aims at an examination of the colonial developments which
culminated in the passage of the Native administration {Colony)
Ordinasice of ﬁ92?, Only landmarks in coleonial legislation such
as th§_192? Ordinance are used to illustrate the main point of
the paper, and alsc tc emphagize the essential unity of policies
in the three areas. It is not intended here to suggest that these
three policy areas could be seen in igolation from other colonial
concerns but rather to illusirate the essentisl uniziy of purpose
thot underpins public policies in general and thereby links the
goals of ome policy %o the other,

The Ghonaian economy and socicty before the imposition of
colonial rule may be described simply as pre-capitalist. British
colonial rule effected substantial changes in these related
sectorse The result was the development of o reov node of
organising production and distribution as well @z the emergence of
new social groups. Such changes were not just different from their
anteccdents. They were also opposed to them in so far as their

underlying orientation, interests and norms were antithetical.
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Of particular import was the growing opposition to the traditional
structg:e;of power which the nascent social groups represented and
often_ggmoqqtrated rather vociferously. It soon became clear togﬁhg
colonial regime thet if such oppositj._or; groups were left unchecked,
their activities might culminate in the demise qi,_o; drastic
modif;ggggoqg ??m exisping natgye institutiqns - }g particulgr,
ch':_i.gftaincy and thet could jeopardise the life of the colonial regime
itself.

:_To_fqrgstal%jthis,'the colonial regimg_qommitted itself almost
irrevocably to the defence of chieftainey, in particulat, but also
to chiefs' as a specific social group. The chain of celonial
ordinances on chieftaincy was designed to achieve this stability.
That is, colonial laws on éhieftaincy were motivated by the need to
?9??%%% the ever rising socia% éisqoqtent_whiqh_increasipgly_ |
threatened the position of the chief. Ultimatgly, thgrgfare, the
stability of the social order in which chiefs cogstituted_the
1eading,sggi§l_group bepame a primary concern of thg cqlpnigl__
regime ‘as _v'qe%.;._jgs;s of Itl_.l.ell_qhiefs themselVE:S. B_oth_pf them were bound
together by a common i?tef?§?1?9 gg@@yng}\lagd_tenure. Therefore,
the colonisl regime did at the same time act to sustain communal
1and tgnpgg_@n_spitelprthg.overwhelmipg evidence of change toward

freehold.
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British Colonial Juréégjction

Colonialism iwplied the imposition of some aspecfs of the
culture of the colonising power on the colonised sociatyoa For
instance, the continued investment of Uritish capital in the
colony would also involve the t;ansfer to the colony of
established British lepal ideasi_CORCEPtS and notionS_of prcperty.

- rights as guides to public policy in the colony. Tven before 1674,
when the British proclaimed Ghana as é colony, an Urder in Council
of 1856 had laid the foundations for the systematic reshaping of
local norms, customary laws and practices. Apart from extending
the jurisdiction of the Supreme Court and the Judicial Assessor
horord the confines of the Hriti:h fortz, it also provided for thé
aduinistration of native law and customPIAmong the subjects fhat
came within the cowpetence of the wnglish courts were those dealing
with land and its products.

The Native Jurisdiction Ordinance of 1883 which, with very
little changc, remained in force, For 4l vears, ushered in an era
of greater colonial intervention in the local politics. Under it a
number of bye-laws were made which defined the rights énd
responsibilities of native authorities (that is, chiefs and their
councils) in the matter of royalties which were to be charged on
certain farming enterprises and mining operations. These rights
and duties of native authorities were amplified in the Native

Jurisdiction (Amendments) Ordinance of 1910 to include the
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managenent of mwnoccupicd lands, conser?atlcn of fcrests, regulating

the mlnlng of gold and other mlneralo, and proper cultural practlces.:

. It 15 51gn1flcant that thls Ordlnance dealt w1th 1and matters.
The background to 1t is that the perlod between 1674 and 1883 wac,
indeed, one of cansiderable econOmlc act1v1ty 1nvolv1ng overseas
{mainly British) mining copcesslonalres and speculators as well as
tradergﬁén rubber, palm kernél 0il and koia. From the correspondenée
of w.a,lgugcaden (Civil Coﬁmissinner fpf Tarkwa) to Govefnof Sif gémtéi

Rowe,5

we learn of a veritable scramble for mining concessions in thélﬂ
Tarkwa area (of_thp'ppesent.westeyn Region). In all, five gold mining
companics were operating in the Targw; ar;a alone and two others in the
Appolaﬁia and Ankobra areas (of the éamé fegion)..

ﬁhcording to Cuscaden; this scramble héd-iﬁduced-such an
1ndlscr1m1nate grenting of concessions in these areas that "there is
herdly a square mile in the province of Apinto (1.e. the old Wasaa
Dzstrlct) which had not been rented out" The confu51on arlslng from T
1ndlscret1on in the grant of conce331ons had already created "the land
question'’ and Jjeopardised the raghts of both the chlefs in the dlstract
as well as European companles operatzng there. To brlng the 31tuat10n
_yunder control, he had urged the formulatlon of rules and regulatlons

_“iar the better guidance both of the European and the natlve landownera"

aggxtq proigct the proprietary rlghts of 1ndlgenous miners and
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cultivators.1r+ It is clear therefore that communal land tenure was
being disturbed even during this early period.

This situation stood in sharp contrasf with that in the castern
part of the colony where no precious.minéral depogits were then known
to exist, In the latter, the oil palm, rubber and kola were exploited
in their natural state and the land tenure was apparently undisturbed.
There.was therefore no ‘‘land guestion® yet, and the colonial regime
had no reason to he anxious about the:tenure. Rather it wes aaxious to
keep existing tyade routes open in order to facilitate the flow of the
tréde in those products. By the 1890's, this policy had paid off

handsomely,5

mainly becsuse British capital was restricted to the
marketing, rather than the production, of the commedities in gquestion.
Nenetheless, the colonial repime was compelled to give serious
thought to the land question a5 a burning issue in colonial development,
generally; bécause elsewhere in thé coldny.British capital was active
and needed protection. As observed by the West Africa Lands Committee
(WALC),6 the.'gold rugh' in the colony had had a beneficial effect on
fhe.London stock market and there.was, therefore, an urgent need to
inject order into the land market of the coleny in order to avoid panic
on the London stock mérket. The proﬁbsed solution to the then growing
anarchy iﬁ land.transactions ﬁas thé Lands Bill of 1897. The cbjectives
of thié Bill ﬁére sucéintly.stafed in its preamble. Among other things

it took cognizance of the fact that "the uncertainty of native tenure is
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calculated to retard the development of the Colony -nd noted therefore
that
it da expodient to provide for the propsr exercise of
their powers by those ehtrusted with the digposal of
nagcdle Zand and to prevent the improvidunt creation .
of in terost therein and rights thereover, and to
facilitzte the acquisition .of public land by private.
‘persons on proper conditicrs and to decide upon the
validity and scope of claims founded upon grants of
lands, minerals or other concessions alleged to have
.. been already acquired from native chiefs or other
PErEONS . oo .

Governor Maxwell surmarised the gpirit of the 1aw when during the

second reading of the Bill he stated:

It is an effort to provide a simple method of
obtaining a good | tltle to public land reserved
for certain purposes, of dispensing with the
tedious process of vestlng it in trustees by deed.
{Bnphasis wine) .

- It might be argued, therefore, that the purpose of that bill was
simply to apply directly Inglish legal precepts to land transactions
and modify customary laws relating to land rights in order to ehsure
o permanent heriditable, transferable right of proprietorship which
the Supreme Court will eﬁforee"ug That bill could not become law;
but the motive behind 1t was clear enough.

In addition to Ordinances passed in 1856 and 1863%, the Svpreme
Court Ordinance of 1876 alsoiplayed a crucial rolée in subordinating

Native law'to English-law, and thereby facilitating the processes of
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change in“the Social and economic structure -of colonial Ghana.
Section 1% of this Ordinance imposed Znglish common law, doctrines
of equ:n.ty an;i all s‘catutes "of general appllcatlon‘ then in. force

in England’ as from Jul’y 24, 1874& on’ the ﬁﬁld Coast Protectm ate i.e,,
the ‘«festern, Centralg .E:astern and the Volta Reg:.cms of Ghana. And
even though Sectmn 19 recognwed the pr:lmcy oi‘ ;Lnd:.genous law and
custom in matters affectmg the :md:.genous ;peoplc;; the superlority
accorded Engl:.sh idcas of justice and morality nullified th:Ls formal
recognt:.on. It effect:.ve]a' estabhshed what may be described as a
dual system of laws in which the English one domindted. It was
probably because of the operat::.on of this lopsided. dual:.sm that the
then Chief Justlce, S:.r W.B. Gra.f:f:u.t}r, ;:ouid é@mss the view that
"the tenure of land can vary Wlth the status of the owner" because if
land was sold to an Buropean it automatically ceased to be governed
by customary law.” -

This dual legal system and Sir William's _l_egal cpinion _should be
undarstood. against -a background of conmdezable economc activity and
congequent changes in. the structure of landownersh:l.p, hwever‘;;nimal
the changes were at the time, For example, _tne scramble forl- o
concessionsand the attendant _1nsecg_:_*___;_ty__I_gii_“l__l‘;;:q._t_:lzg I'g;i;p_er:lenced by

Eyropean: iconcessionsires had already prompted the enactment of two

Lend: Registry Ordinances in 1883 and 1895 to enable those who had
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acquired concessions to register their 1nterest 1n such acqulsltlons.

But it also meant that the failure of the 189? blll 1eft pendlng the

problemof security of land’ tltles for expatrlate concessxonalres.
To provide an extra measure “of securlty for such uuropean 1nvestors,
the Concessiens Ordinance of 1900 was enacted to ”1nstitute a machlnery

for giving protectlon to forelgners seeklng title securzty in respect

d i, 1,10 This law went a long‘way to,

restore. the- confidence of forelgn 1nvestors in land transactlons.?The

effect "was spectacular. It gave ‘a f1111p to the scramble for both
YR

mining and timdér cdnoesslons 1n-the célonyi—-acqulsltlons whlch

.-»ff . 'J'I
T .,‘...

conferred: rights entlrely bontradlctory to those known under custoﬂw::?

skl

law. To all intents, therefore, freehold 1nterest was on the ascendancy,

and privéte property in land was gaining rocts as part of fhe'b@préiih
growth of ideas and convictions about individualism which was occurring
in c:w:.l soca.ety. Subsequently they would become part of the conscious=:
ness of the people. the people would develop a "land cqnsclousness“
determlned by the 1deology of 1nd1v1duallsm whlch was. (and is) distinct
from any that uay have prevalled in pre—capltallst Ghana,

In the gradual procesa of change toward individual land ownership.
the courts had a speclflc role to play. Through their interpretation
of the 1aw they would afflrm the reallty whlch the law was meant .to
1egallse and promote' and thay would not act in any manner. that: might

negate this 1mmanent purpose.
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Therefore 1n rC]utlUH to land tcnure, the courts would as much

as posalble uphola the nescen* Ireehold 1nterest 1n land w1thout

SO EY EFCIRCE R R O ) LR

forcmng a premature rupture 1n eommunal teﬁuro. But &as. I will argue

CE T

helow, declslons of the colonlal courts w?uld alweys reflect the

partlcular soc al anc polztloal 1mpe1at1ves of the tlmU¢ The laws they
S Ko SRl
were called upon to admlnlst{* ‘Were no exteptlon to thiea Slr wllllam
r"\': ‘f;"?r!&. Lo
was, therefore, slmply glVlng legal afflrmation to social reality when
5l

he rﬁled in the much quoted Lokko vereus Konklofl case of 190? that

l kH

the oocupent of the dleputed land we.s occupant in "fee almple”

i O

Evzdently the urge to acqulre private property 1n 1and had become

3trong and w:.despread under the 1mpact of the exchamze economy.

Traditional Order Undermined: -

Rl [{

1zkded” property and’ agrlculture are the ba31s of the sconomic order

and whe?& tHE "E8onomi’c” obgect is therefore productlon of'use value" -

o Eeoaub

Ma P points out’ that the fundamental condltlcn'fOr oﬁe erpoesesslon
of communal property rlghta in land is one's menbershlp of the
communal group. 2. But ‘more espe01ally,'"The prerequlslte of the
continued” exletence of this communlty is the malntenance of equallty
among its free self—sustalnlng peasants, and thelr 1nd1v1dual labour

as thé conditiocd of the continued existence of their'proﬁerty." 13
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This statement agrees wlth what Rettrey found among the Asante.

Ty ‘\I _ : el A

He points out thut before Shttlud agrlcultural lzfe, “evury member
LRy o

of the trabe had equal rlghts to wander over and hunt upon the land

whlch belongs to the group“. 14 And_not even the develoPment of
-'-"i' o . R EEEES U

commerclal agrlculture and the conoequent development of the member 8

T I

usufructuary interest would negate the allodlal tztle of the communlty

which wes vested exclu51vely 1n the stool. It merely quallfled 1t. 5

This was, the case because the rlght of the cltlzen, as Asante Bald,
*

derlved from his cltlzenshlp and was not transferable as_ 1t affectai

. .,,._

the entlre cosmologlcal and polltlcal ba51s of the natzve etate.:It is

B IPE

to malntaln the rellglous and constltutlonal unlty of the communal
!-\V

polity as well as the soverelgnty of the stool that tradltlonal

:_-.'Y_-\..

Jurlsprudence forbade allenatlcn even of the usufructuary 1nterest in
1;;H to out51ders.1§

» Colonlal rule dlsturbed thls natural unlty and Stablllty of the
communal pollty. Its flrst maaor p01nt of 1mpact was the economlc
ba31s of the pollty - land, whlch was the ob;ectlve condltlon of
lebqp;_pf me@bersbqf the commup;ty. Europeap_m;nlng actlv%f;ee, as
hgsﬂbeen;peinfed out apove, pipﬁeeredithe peocess of.tueﬁ%e; lend
into & commodlty. Thls process ran contrary to the basls of
tradltlonal polmty. Its mechanlsms for ensurlng the natural equallty,

unity, stability and survival of the members which were bound up wlth

communal tenure, were accordingly disrupted. Thenceforth the social
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structure bogaﬁ to underge gradual changeé in accordance with the
emerging new féiatians to productiGé'prépéfty, inciuding land aﬁd
capital in the gold mnnlng industry. That 13, cowmunal land tenure
could no longer serve’ as a flrm rellglous and pOllthal basis for the
wity, stablllty ‘and surV1val of the tradltlonal crder: it was né |
longer exclus1vely cOmmunal

In ‘those changzng condltldhs not éll memberémaf the community
would' own thelr labour, because "Ownershlp of one's labour Zrhhlch
waq:Z..... mediated through the ownershlp of the condltlons of labour -
the plot of land, whlch is 1tself guaranteed by the exlstence of the

JR Y 5
w8 could no longer be entlrely sustalned Many lost thelr

citlzenshlp - in the traditlonal sensé- aﬁdLa redeflnltlan of
cltlzenshlp began to emerge. As the bas:s of cltlzenshxp in tradltlonal
society was therehy being undsrmlned the securlty whzch that order |
offered its members wuakened correspondendlngly. ' rartlcular the new
stratum of property Ewners that was emerglng would develop a more
national (1.e. Ghanalan) outlook and asplratlan such that 1ts members
would be actlng in opp051t10n to tha clazms of the tradltlonal order -
especially, agalnst all those, 1nclud1ng chzefs, who would contlnue to

exerczse polltlcal and econom1c power on the ba51s of the old crder.

The growth of the cocon 1ndustry would push thls process farthest.
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Commercial Agriculture and Social Conflict

'The development cf.ccmmercial agriculture greatly appreciated
the value of 1ande in the forest belt, and thereby produced new and
mare nowerful 1ntcrcets in land. For 1nstance, bctween 1900 and 191

the growlng 1mportance of the palm 011 1nduetry had attracted an

addltldnal wave of Luropean flrms tc acqulre palm bearlng lands. In

addltlon tc the rather extenslve acqulsltlons for mlneral and tlmber

oy

explomtatlon, many mere large tracts of land were acqulred outslde
the amb1t cf ‘the Conce551ons Ordlnance cf 1900, and for as lcng as

99 years. In the procees, many chlefs abused thelr allodlal t1t1e to

the lands of thclr subjects‘ Durlne the 1920 - 1940 perlod thls

developnent was 1ntene1fled by the stupendous growth of the cOcoa |
1nduetry, in part1cular as many mlgrant farmers from other parts of
the country 'invaded' the cocoa belt to compete wlth the local )
people far land. Chlefs responded to thls sudden expansion of the

market for land by do;ng active bu31nees in land eales. They elther

"|" . . 5 ‘

made outrlght sales of ccmmunal lande tc such mlgrant farmers; or they

P AL N LT ) 19

rented then out under various tenancy arrangements.
The effect of thls new development on communal land tenure wasg
severe. For 1nvar1ably both mlgrant and subJect' farmers developed a

permanent 1nterest in thelr lands euch as would transcend that of a

e 1

mere user. The usufruct was enhanced to 1ncorporate unfettered rlght

to alienate their farms, houses and the land 1tse1£. Thls development
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waz fo gloring thot oven the WALC (with ite rerarkobly conservative
cutlook) ceuld not but cbserve that thne “parputu1t3 of tenure! enjoyed
by both ahbgcct and utrﬁnrcr farmers had developed all fﬂu zttrlbutcu
fa freeholdn20 By and gy, ppoép@étlvé Gﬁangian landouners have come
to @refer outright purchasé éf }@Qdﬁbackg& by = written documeat, They
have developed a 'land conucloﬁsnceﬁ” énd a ‘new individualism' which
ig distinct from the traditional version has gained root among them.

Thé threat this.development posed to the traditional order was
gquite obvious to chiefs ané their eldersa For example, the Akim
Abuakwa Paramountcy ha@_béen S0 alarmeé.by the rampant sale of stool
lands to stranger farmers that it:had Fried tq regtrict it. When that
failed it.contented itself with asserting e re “jurisdictional rights
over the laﬁds_so éliénated".?j It_gas obV1ous that the develoPment was
(and 5:111 _ic_;) irreversible.

Commgrcial ggpiculture.had po;itical_gﬁfeczs_asswgll?_chor@inghtgh
Asante,ntraditiqnal jurisPrudencgzygquires thgt stranger farmers_dq'_::_
recogpiéé-lqgél cugton, gnd”transferltheir gllegiance to the_guthority
of their houf cn1L;,22 Oﬁ_the contrary, the migrant cocoa farmers quite
often lived outsidg_of the authority of their host chief - especially

3 or congregated

if they iived in urban environments like fLgona Swedru
in such large numbers os the Krobe who had moved into parts of Akyem
Abugkwa territory were noted for. This development considerably

weakened the suthority of the chief.
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Ultimately, however, it was the nultipie and widespread conflict
which the chonges in agriculture induced, especially around many
chiefs in the colony, that caused guite a wavé cf ceoncern in official
cirﬁieéu There were, for instance, boundary disputes between
traditicnal states because the boundaries of lands which had been sold
happened to overlap owing to their vagueness. Stranger farmers became
embroiled in protracted land disputes with their hosts concerning their
iﬁtéfest in the lands they had cultivated for y&éa\rs,a!1L or over the size
of the land rents charged by the communal lords of the land,25 or over
questions of allegiance026 These posed a threat to the stability of
traditional society.

More ssrious developuments were however the cascs of conflict which
erupted betwoen chicfa and their subjects, and which coften led to
destoolmentso27 Official colonial reports indicate that this was wide-
sﬁréad dﬁfing the 1775 192 peried. while from 19Ch to 1908 there were
only seven cases of dustoolment, these had reached forty-cne between
1919 and 1924. Y"In the Central Region {for example) practically.the
whole of the Paramount Chiefs, with exceptions that can be nﬁmbered on
the fingers of one hand, have a2ll been reéently destooled or ére cn the
peint of being destooled by their pecpleo”28 The Bzstern Region Qas not
immune to this social plague eithereag Invariably, the cause lay in the
tnauthorised salée of communal landBO and the reckless dissipafi;ﬁ.éf

. £
the proceeds from such sales°3
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The active clements in those anti-chief movements were subjects
who had themselves become wealthy beneficiaries of the cocoa boom.
They had become prominent members of the Asafo and, in some cases,
also spearheaded the formation of secret socicties which were origin-
ally restricted to the coastal towns and villages of the Colony. Once
formed, they (the Asafo) were employed as a wéapon against corrupt and
. tmpopular chiefs¢?e And even though those agitations di@ not directly
question the 1egitimacy of chieftaincy,'they norietheless indicated the
growth of potentially antagonistic coﬁtradictions within the social
structure. Hence the expressed concerh of both chiefs and the colbnial
regime.>> The proposal by the WALC for checking the development of -
frecheld and for strengthening native customawy'lawjk must therefore be
understood against this background of the need to sustain the communal
social structure and therety safeguard the colonial order which rested '

on it.

Decline of Traditionsj. Authority

The chief's authority_was the foremostlcasualty of tﬁese changes:
it waned as the subjects' rights in communal land came under immense
presgsure or wefe éhahged, and as the ideaé and norms they held about
iand riéhts also beg;ﬁ]to change. Asvﬁsante has explained, the

o s _ -

individual member's right to use part of the communal land was closely

bound up with his obligﬁtion to -give certain services, including
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allegiance, to the political sovereign. Some of those obligations
were regarded as ‘‘indica of the stoll's domimium''. As the usufruct
acquired the attributes of a freehold, chisfs found themselves

1ncreaezngly unable to enforce the performance of those tradltlonal

35

oblzgatlons. At the same tlme both stranger and subaect farmers

CergaEnon o

no longer felt oblzged to rendé¢ eny of those types of obllgatlons

-

to the chlef after nayment of the normal customary fee, because land
had become a commodlty It had therefore ceased to functzon as the
basis of polltlcal obllgatlons.

'@'ﬁé"‘“sale'a‘f "ia"r"gé"ti-a'étés of 1ai~.d" to ?nigraiﬂ; farmers from the same
i
ethnlc group of ten compounded the crisis of anthorlty faclng chmefe,

i

for very often large concentxat¢ona of such L_grdn+ farmers holdlng

ontlguous farm 1andu would contlnue to hold alleglance to the stool
I——
of their home lelt} ThlS was the case where the raramount Chlef of

N V!l

Algwapim perlodlcaagy eeeerted Jurlsdlctlonal rlghts over Aklm Abuskva

el

lands bcught and 1nhab ted by Akwaplm mlgrant farmers. In samllar

Lot
1nstances like the Gomoa mlgrant-farmers in the Agona area, the mlgrant-

;armersfwould secure the leadershlp of thelr own chlefs in 11tlgat1ng
agalnst thelr host chlefs over alleged exrortlonate rents. The
cummlative effect of these cnang 25 on the economlc and soclal
structure of society was in fact a POlltlcal erisis for chlefs. fﬁe

need to ensure 3001al peace tbereeore became a pre551ng concern for

the colonlal reglme as the twentleth cenfury wore on.



A Question of Stability

At the same_time as the authority of chiefs waned, it was clear
that those ehiefs who had been able to make bencficizl use of their
fldu01ary rlghts in land had been able to consolidate their political
power and had become a formldable force for commmal unity and stabmllty.
This was partlcular*y S0 wlth a number of chiefs in the cocoa belt.36
It was reasonable, therefor, that the colonlal reglme should refraln
from ané acts which might precipitate the collapse of communal land
tenure on which chieftaincy thrived, In feet, colonial policy mekers
and the;r adv:sers were aware of the 1nterconne$t;one between land
tennre;Hetleftalncy and political stab111ty. that "Native institutions
vee are rooted in the land" In a more forthrzght atate1ent of thls -

oo

fact one colonlal OffIClal had declered- "Natlve rule depends upon the

nat:ye 1and syetem. They must stand or fall together oo the nat1ve
syetem of 1and tenufe must be prese;ved.at all coet” 37‘ﬁence the
colon1a1 reglme ] permlsalve - often contradlctory - ettltude towaed
communal tenure 1n spnte of its obvious confllct with the free narket _
economy. Any understandlng of the 10310 of colonlal 1and pollcy requlres
a thorough apprec1at10n of the key role chlefs played in ensurlng a
stable colon:.al rule. o L

-Asante38 has attrnbuted this logic partly to a lelssez-falre
ideology wh:l.ch permeated colom.al soc:.al pol:.cy, and pe.rtly to the

positivigt intellectual orlentatlon of Br1tlsh trained judges
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wito would nct.basc iheir interpretation of tho.law on the emerging
social reality tuat would rether passionstely urhold a dying idesl
social type. 1 would howevcr.afgue thet in the conditions of
increasing sccisl tonsion the question of stability would take
precedence over 2ll others.

As the anti-chicf movement gainoa momentum the question that
demanded prompt answer was how to stabilise the political order.

Buell’?

provided the answer. He argued that “As long as the land is
held for the pcovle and distributed by the chief, his authority has
an economic senction, and his people have self-sufficient means of
livelihood within the houndarics of the tribe., Thus anchored the
bulk of the population is permanent rather than nomadic - the group
is held in tact'. He sxplained that this would stebilise the rural
population whe.wurc a vital politieal resource for chiefs. A stable
communal land.woﬁld sngure "a contented peasantry living on the soil™,
The Oppoéite of this would be a dispossessed peasantry that would,
above ail; become migratory with calamitous consequences for native
administgatidﬁho and for tribal society generally.h? There was also
the economics of this sclution. A stable peassntry woula ensure the

production of vitnl cash crops at a cost lower than plantation
-
production,
However, meintaining communal land tenure did not imply freezing

the system in its classic form. Within its mould a class of peasant

producers with proprietary rights in land would be encouraged for
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politicnl nz well as economic reascns. ” This is why, as stated
chova, thoere was ruch enthusiasm for the peasmnt eccnomy on both
peliticad ond econumic grounds. Accordingly, even though it was
thought nccesscry to protect customary law os an effective
mechanisn of social control, the colonial political economy
demgnded that customary law should, where necessary, be made to
serve the interest of the peasant farmer. That is, it should be
possible ot a1l cost for him tc own the 1and he has tilled for
fioany ycors.

The Concession Ordinonce of 1900 had been based on the need to
protect communal tenure, the peasant's proprietary interest and the
eopltnlist investor's nced for security of title, a piece of
legislaticn that contnined within itself three contradictory
interestee In o letter addreésed by the Deputy Governor, W.C.P.
Robertson, to the Secretary of State and doted April 30, 1913, this
top colonial of ficinl had dilated extensively on these COﬂtr&ditiOﬂS.AB
Howevof his commitment to the defence of all three interests would
not permit him to propose any new measure that would resolve this
pontradiction openly in the interest of one of them. The cclonial
purpose dictated that the contradiction be sustained.

Heanwhile social stability ocught to be maintained. To avoid
any precipitous chonges that could seriocusly jeopardise the tradi-

tional social balance, therefore, Buellq6 propesed that the

acquisition of proprietzry rights by the peasantry be done through
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the Judicinl Pruceag rothor than Ly leglislative fints Accordingly,
in eclonial Ghana thé'&rdérly troansition from communal land tenure
to frocheld was sccured by the eourts - in accordance with Buell's
proseription. Ia ensuring this, the courts demenstrated n shrewd
roliticnl scnsitivity for sosinl’ stability, What appears to Asante '
as tﬁrco pﬂéSegiin Sudicinl attitudes to the -impret of the economic
and social changcé ﬁérél thefeforé, judicial responses to the
political imgérativeﬁfdf’E'Sthﬁié scciety during varicus stages of
this historical change 18 Frie counfry.”

W”LOnCLrhlﬂg tHe éﬂlon1n¢'obgect1vv ~f rerpitunting o peasant
socié%y in the country; the Lhnd and Native Rights (Northern
Territorios) Ordinancs of 1927 (& amended in 1931) isaglite

gignificont. This law vested all lamcs in tne 'North™ in the

ccloninl governcr and also 'af:t‘l):‘me"1 fh’t “the rubgects of the

b C\_,i’li ! _Ls.tii;': i,'.*-

voario ha entlulo to their Srall plots of "land

tMQW$'ﬂw~lm

Ll cu't5m: y chunnalu, By thu lthLr prov151on, this

ow ensurced thot the ﬂuthbritjhﬁ?'the chiefs and power of customary

1ow would remoin zort of yQTChL Logicnl mlkcup of the peasantry.

Thiz 1oy is clossic becnuse it Kaﬂlfuﬁted tie cclenial
sdministrotive doctrine of governing-tﬁéléolonised peopléS_through
their own notive institutions, Pirst: in order to a&oid”éreating
a landless peagantry.the céloﬁidlIQOVefﬁor had to preveht:thé
alienation of lﬁrge tracfé of:l.andn This.iﬁ turn ensured thot the

rural PC“ul“tI“D was otﬂbllluud and mode available for maximum use =~
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in the crse of the North as cheap seascnel lnbour in the mines
and later o tho cocoa farms, both in'the scuthern part_of the

COuntny. oncond 1t unsured that the p0pulatlon would remaln

effeotlvely unoer tho d1801pllne of tDulr oWn Cﬂlufs ond the

“«

sgnctlon of customary law. On the whole the law aseured the col&nial
reglme tho requlszte soc1a1 condltion - that 1s,_soc1al peace - for _
reallslng the colonlal purpose. 1In the words of Buell,ﬁs "the |
malntonance of the tr1ba1 group and tribal 1nst1tut10no is neceasa:y
for fhe malntenanCQ of natlve law - an amaz1ngly 1ntr1cate but in
most ctsos sensmble system whlch controls praotlcally every aspect

of nat;vo-oonduct" But the greatest merit in ma;ntalning natlve laws
and 1nst1£ot;qns, accordlng to Lugard,h? 1ay 1n thelr ab;lztx "to

adapt <. to ohanglng c1rcumstances".J
It is thls doctrlne of colonzal government through native
1nst1tut1ons that Lugard so a351duously elaborated, perfected and

SHT ree

gavo ;olltlcal substantlatlon to in hzs The Dual Mondate In Britlah

Trop:.oal Afrlca a8 the doctrme of Ind:l.rect Rule. According to a

report on the former Brltlsh colony of Cameroons "Ehe bellef whlch

underlleg thls pollcy is that e?ery syotom of government, if 1t is

L

to be permonent and progresszve, must have 1ts roots 1n the frame*

worghof:;od;genous soclety" 50, And as 1t was recognlsed that
chleftalncy enJoyed solzd natlve roots, and that the chlef was the
fide focto and do gure ruler of hlﬁ own people"5 colon1a1 government
had to be based on thls hatlve 1nst1tutian. Heanwhlle the blazing

dlscontent whlch was engulflng chlefs eould not be 1gnored. In order
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to avert possible sceizl gollapse the colonizl regime had only two
options: chiefs had to be vested with appropriate legal authoritys;
an¢ if their authority wos threatened it-should ke prepared to
demonstrate superior force, where necessary.Ea Ur else it Pghall be
obliggggtphdaal-with a rabble, with thousands of persons in a savage
state, oll. acting on their own impulses; and making themselves:a
danger to society;_gene,mlly".ﬁé-{The_- colonial regime optsd for -the
policy of .containing social malicontents rather than confrontation
with thems In $his way, it was able-to protect chieftaincy,

~ The two major. chieftaincy-laws enacted in 1904 and 1927 served
this purpose. The Chigefs Ordinance of 190%.provided for the -
confirmation by the Gevernor as to whether a chicfihad been eithér
installed.or.destooleé:inﬂzeééfdaﬁééﬁﬁ%th customary laws Despite the
nationalist . charges ofiﬁffic;ai interference at the time, the real
purpose of this law was temeke: the position of the chief unassail-
ableiin law.since thé Governor had- -the final say in key matters
concefning chieftainecy.sApparently the situation of rampant
dosteolrents was brought&under.céntrol3by.thiszlaw;-so that the
colonial regime would.no longerconsider it urgent to enact:a new
law which-vwould-have given:chiefs powers tc enforce thgir own
judgement s, - because . there -was peace and prosperity in the c01cny-54

1By the 1920's, however, the era of social peace was over. In-
particular the anti~chisf movements had resurfaced and become

widespread, as the figures quoted at page 45 above confirm. Added
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to this was the Tormation in 1920 of the National Congress of
Lritish Wect Africa by the urban-based educated elite of the

colony in conjuction with their counterparts in the other British
Yost Afriecon colenies. smeng other things, the Congress made cloims
which threatened the political position of chiefs as a leazdership -
group recopgnised by the colonial regime. Its. members earnestly
disputed the claim to leadership by chiefs. They regarded themselves
as more qualified and competent than chiefs to of fer the kind of.
enlightened leadership required in a modern society. The colonial -

roging was sware of the rew developuonts o’ the cbvicus threat they

93]

pesed te the authority and prestige of the chief. Chiefs were . .

- 3

yord abnve nll more smxlouvs aboet vl rpreared fo.be 2 show of - .

benign indiffercuco. fram tio coloninl govermment; -nd they did not
hemdtate ©o eompilai teo the.chonial:government.55
Inithe light of 21l these, official acticn in defence of ghiefs,
end of chieftainey in particular, could nc longer be.deferrgdf ?he
governo¥ of the colony, Sir Hugh Cliffcrd, attempted to_grapp%e with
the problem of pcliticel stability created by recent developments.in
the colony. He, for ths Jirst time, increased the representatigp
wﬁibhfchicfs had enjoyed on the cclenial Legislative Council.
Following ‘the so-called innovntion of 1911, when cne chief had been
appointed to the legislative Council, he succeeded in raising to }

the number of ‘seats for chiefs as unofficial members. This brought
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thom ot 'par-with ‘what the educated members ‘of the Céngress already

grijoyed = also ds ug-officio mambers.56 It was, however,- thg 1925 -

\d. .

Conistitution that gave & firm indication of "th' colapialgovernment's
resolve it privect ‘chiefs and chieftdinty dgainst ‘the growing social

menzce, T Bhhanced: thy: r‘ep&‘ésen't ation of -chiefs ds a =§rcsu'13'"- cii'“-"t'he-

and echedrtad: -'pcrﬁ:’iit?fc'ﬁl Hetioh throtigh® the Prv'viricial ‘Countills ‘Which
it esthb¥ishéd. Pellowing this, chiefs shcwed a strongertinclindtion
thprbetors to cdoperate with'the dolonial government i itegusrding
the institiition of chieftaincys The Native’ Administration’ (Colotiy)
Ordinance of 1927 wns the result of this demcnstration of ;uthél
confidence and support.

Thls law did what the Native Jurlsdlct1on Ordinance of 1883 and

the Chlefs bfdlnance cf 1904 had falleu tu do. It recognlsed for the

ks TEE g

first tlme the Stute (Oman} Counclls anﬂ the relatzve authorltles of
r‘ - L ? . "

the Paramount Ch:ef and sub-ch:efs. It further deflned the 3ur15d1c-
T e '1 T

tion of theiﬂate coun01ls as trlbunals of flrst 1nstance. It prov:ded
}- g -

that state counC1ls could "determzne all causes or matters C1v1l or’

st Pngre b ok

crlmlnal arlslng from wlthln the State wherever such causes or

o "’. .r i'i

the PTOVlHCl&l Counclls were constltuted 1nto courts o appeal.

[ I LU (v!’ i T . : -{f-':* -
Thelr dec151ons in 1and arpeals were flnal. They cculd also adjudlcate
B B S Tz

on dlsputes of a constltutlonal~nature relatzng to tltle, offlce of a
T — et
stool, etc., arlslng between twe paramountc1es of the same provznce.
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In:sum@-ihergfgre; the 1927 Ordirrnce substantially strengthened
chicitainey. Esyecial}y, it considerably increased the prestige and
pover .cf.chicefs by trensforming the Frovineial Cruncils which were
mainly eleetorcl bcdics.undq;zthe 1925 Censtituticn inte adminis~
trative and judicial prgans of the cclenial state. And it implied
a more effective. rele for chiefs as agents for ensuring law and
order in the coleny. In this connection, the special care that was
taken to enhance the powers ©f native tribunals under the Native

Courts Ordinance of 1944 is worthy of note,57

- because to have failed
to strengthen the native courts would have been a political

mistgkeusg
Conclugion

GOvernments thfive ;ﬁlthe éﬁ;mért of défiﬁiie sociai gféﬁps
which are uouqlly the most powerful, Just as much as.such powerful
“3001Q1 groups re ablo to mhlrtaln thelr dcmznant sOClal p051t10n
only_with tﬁe support gf guvernmenfé;’But nelther gcvernmants nor
hegemoq@c sogiml groups operate in material vacuum. They are baaed
on well Orgwnlsed econOmlc resources. lnis is whot sustains both
of them, And ultlmately, the material base is the factor that
firmly links governments to the 1eud1ng 3001al groups which give
__:thcm ulti mute polltlcul support If thelr 1nterests should 001n01de
in th . mode of orgqnlslng the productlcn and distribution of the

sccial wealth they would tend to act in concert at the level of s0

social policy. Otherwise they woul& contraglct each other at the
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same level and create the conditicns for fundniental social changes.
If the farmer should prevall the yurpose of the law would be to
ensure that the mlnlmgq s§c1a¢ Cundltl\ns e31st fog_ﬁ?gdkrcductlon
of noterial. uunL “h . ond the enhancement: of - spﬂr:tuai-cnitnre. In
effect, the feouprocal reiatlcnshlp bé%weeh govcrnments “and leading
social groups 15 preaxcated cn the need for s;é;;lﬁggégékas a
prerequisite for effect1ve.prqductmon and:dlstributlonanhe law is
more or less the embodiment of specific iﬁiéréé%gnggﬁﬁﬁggls such as
these,

In colonial gggpa this congruence of interests ogcurred batween
che qplonia;hgegim; and chiefs. The ngxus,wasxland, the most
Himporéant féctor 6£ production. For the chief, land provided the

mnterlal basls for his authorlty as well as the sovereignty of his

r1|'-_-'- L

_vltal but cheap mlnarals and agrlcultural products qeeded for.
Ilndustrlal productlon at home. Thus even though colonial rule was:
__1n1t1a11¥_res%régdiag,a,V1olat;9n q;_the integrity and avtonomy of
thg‘trﬂditicnalipglity, cﬁiefs sooﬁ felt coblipged by the_need_PfE
mate;;gl agerandisement and latef:for social survival to accommodate
_ }bé_!iQEfgggygaf For the colonial regime it was clear that the
success éf the calonial mission depenced .on how successfylly a
congruence of 1nterests could pg reallzed betwggp the colonaal
pover and the dominant sccipd group of the,cplomy. The myiual

benefit which would accrue from this congruence of interests was
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summarized by Luznrd as fellows:

" The forces of dicrdér do nct distinguish between
then (i.e. chiefs anc the colonial authority -
K.N,), and the rulers soon recognise that any
;upheavai agalnst the British would equally make
an-éend of them, -Onéethis comimnity of "interest:
.is established, the Central Government, cannot.beh
taken by surprise, for 1t is 1mpossmb1e that the
.natlve rulers should zot be aware of any
=d13affectlon.59

Law, as 1ndmcated abcve, 15 an embodlment of the 1nterest,
asplrations and will of the block of soczal groups that 1s domlnant.
T E‘L_.
In colanlal Ghana therefore the law would be made to consolldate not

mhtmcdmmlmmmbmaho&mﬁmmmﬂmmh@hwtm

Tyl i

allled forces of domlnation in colonlal Ghana 1mp11ed consolidatlng

the prevollzng mode of productzon in whzch 1and was the most
1mportant factor of productlon,"and in wh1ch the land and the labour

oy .fi-',q.'. ; - [T

of 1ts people were camhlned to serve the 1nterost of Brltazn. And 1t

N f!--

further 1mp11ed consolldatang the ex:stlng relatlons of production in

=N J r‘ Y o _f i *
whlch peasant producers were preponderant and could at the same tzme
. S T:" AN _E\J . . e e i o |
be uaed elther to produce cash crops cheaply or as cheap unakllled
ot Fodd ogenk Land

R |; J‘ L 1 .

labour in the mines. It would above all ensure a compllant people who
B F .»I” R B S NI o L O T TR T T s L

submit teo other oolon1a1 exactlons wlth 11tt1e or no protests. The

o oo ol opn

fascinat:on of colon1a1 offlclals wlth the peasantry stemmed from '

o 4 .
LR ;.,-:-

these consaderatlons. In fine, colanzal laws were not neutral. Tbey
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were systematically guided, in their evolution and function,

by o conjucture of values, 1deas and 1nterests. In the present

case, thcsa 1deas, valuea'and 1nterests sustained the central;ty

cf conml al 1and,-ch1e talncy and customazy law as the plllars of

stabillty wltﬁln .he co;on"al soclal crder. To thls end. colonial

TR
1

laws d1d ”v”*t+on wlth oonsaderabie unlty of purpose. In pursuit

of thls goa_ tne laﬂ was: d&;ect *“abalnst-sccial malcontents. At

funct:.aned on the side of ’l‘-he D

h;ofxiaw;and ordery The

colonial regime could count on the enthu51at1c cooperatzoa of
R N IS Y

chiefs to attaln thls goal becatse it was in their interest as

well to sustain the status quo.
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