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My present research involves a study of the deveiopment,'
interplay and rooting of various legal forms - "oustomaxy" law,
Islamic law and British colonigl law - among the Mamprusi chiefdoms
in northern Ghans. Although my regsearch is set within a descrip-
tive framework of legal history, my primary objiective is to unite

the subject of 1aM ﬂlth.thP political, economic and social history

of the Mamprusi underfBritish rule and thereéby demonstrate how
the historiants study of law can snrich our ability to recon-
gtruct the experiences of an African people during a period

of fairly rapid change.

Scholarlg lntaxest in law in Africa has a 1ong tradltlon.
Briefly, oune may oategorlve the broad parameters of this interest
in terms of three approaches, although tne boundaries delineating

these approaches are by no means hard and fast. There is the
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enthropelogical approach to the study of lsw and the sebtlement -
of disputes. There are the applied concerns of administrabors and
lewyer~gcholars, and theye is-thé focus by: historiang on process
and’ change in Théir studiss of lew and African. legal systess.

The early anthropological studies of African law were shaped
by the percsived  imperabives of. colonialism, - I‘nd_eed; many..of the
anthropologists, of whom Rattrgy is & prominent: example, were in
the empleoy of golonial _-g‘OVerrmiantsp----’Elhere wag v need -,ﬂ:g&-b.atten .
understand the subject populations in order -bo more effectively
rule them. Since Buwopean officials considered.-law and the rule
of law to' be eseential slements in the mainbenance anmd ‘contrel of
a social omler, it was natural that enbhropologists during the .
colanizl period should dave .directed their .ghtention towands the
studpofday. i Pprinitive” societion. ‘o

A generalyl.snthropologists employed two paradigms- in thedr
exrmisatiiong of lavw.. ‘Heek  and Rabbray, among others, adhered o
dhvevolutiotist parspdetive in.vhich-the law of African sosisties
reflsctod an gardieriztaze in the development of "elvilimation® .
whidh wan. héveisguabed with-the developed sociebles of Britain
and. dontinént ial Burape (Mesk, 19373 Rabtray, 1932). Law was
concaivsed as. evolving and reflecting = process of societal |
trensition-from a politically decentralized to a more cenlralized
social system. In conbrast to the evolutionist paradigm was . .the

funetionalist perspective represented most notably by Malinowski
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with his concepticn of 1;- 23 a bl;aad. a}m rather vag'ue range of a
soalety a ef‘fo s 1o maintain order and cohesion. Differences _in .
the law of varlcus gocieties counld be explained bJ ref"errlnzr to
the portlcular cchterls*lcs e,ni na,ture oi' thelr Soclal crgani-
zation. - o _ _ _
| Although bel:Lef in the vala.il 5y of eit zier of bc;th of tpese
paradlgms was part of the oultural baggaeg‘e colonial officic als and
admlmstra,tors brougnt “n.th them, the two anproa.ches were often
presented in antm:onologlcal monovraphs ab too abstrac'h c:.."ld
theore’clcal a level to be of mch prac‘hlo::l value to those who
were se«a}c:u:ltD to determlne whet role 1n5.1genous ing uztutlons could_ _
play in the opera,tlon of the colonlal state. ;ncreasmgly ’
attentlon was turned t0wards the s.,ud.y of :mles a.nd nrocedures

-

employ'ed in the resolutmn oi‘ dlsputesn Svf‘ﬁpera s Handb ook of

T—E‘l"w ‘E_,.,_,, ( 938), a OOllec‘thI" of rules ga,thered from

of Becnuanaland with g :-u:l.de 0 f'customary rules. In this work,

1t should be note-:l, scmpera, 4id not direstly obaerve any actual

adjudlcatﬁon& Ne‘fel'theleﬂsg the pra,ctlcal or:.entatlcn of his

8 efforts to im%om‘bé the indisenous level

of legal proceedmgs W.L’I:h.ln :d;s puz.-vlem Much the Same could be



sald-for: the debew whwiies: of Max Fluckmam o %he Sarctss (1955).0 .

The major difference beotween (luckmaen and Schapera, howevar, is , -

that Sluckmar actually: witnessed the ways.in which Barotee. judzes
handied thaddsputes whilch were pwbhefors them. . Through Wiz . -
obsexvations 0f adivdications, Fluckman was able to describe ard
plave:tle operhbion jof arbbee. law vithin a concrelte sosial
contexts o tlerafors :z?éimverlfthefs*tnfdgr' and concepbion of law and
legal systems+oud ol the lofty and ideglintis confines” ki Muloh .
serlisy snalysts had tended to sspuester 1td:

L Ithre smpiEsis on rale which marks bhe approachss. of Glunukman

and Schapera ‘répresented aw effective way wdministratory’ anlis - v

lawmyers could meld the evolubichist and SFunstionalist paradighs v
invo. shme lind-of praciical application. in whlehhhs® belief i

Taly a8 @n. indtrument rof modial .change could be borhe  out'ss: The

codificnbion. of: oustomany™ law was condelved as part of dher .ol "

vrocess. of “modexniging® it -and.incbrpordting it. within %he. . v

EEn

Soritant of bhe nolonial ‘stave. and later of the post-colonisl. 2

ngtionw~gtate,. It

the study OF Afridan i becans cvsenblallyie pieblel of applied

science.- Thw work ¢ Anvony allobt (19504 1962) and many” of ‘the - -

contributions to:the Joten
exampledi g &

thrchgtont Africa’

Tn the hands<of adminiztriators and’ lawyer«scholars,

st of A friegy Taw are represtntative o
Frsab etforte off Tawyely Bl constitition buildews i

%% oily Ak srstamblizet tunst omaryit Taw while o




rétaining as mch 28 is practicable the specific characteristios
tﬁ‘ sucn lawe
.~ .. Bhe interest of historians in the study of law may be
oharacterized by the dirffersnt objectives of their analyses. 4s
Jin the case ol administrators and lawyers, historians have 'é-een
law as ar agent of social change and political domination. Ranger
in his work with Adosbawm (1983) and Chenock in his studies on
Malewi (1985) view "ocusbomary® law and its codification as
intrinsic to a process of domination in which law becomes part of
a,broader construction of s %“iraditional® African society more
anengble to the exigencies of administration. Snyder (1981),
although strictly speaking not a historian, inco:t'-ﬁora'l':es' mch
historicsl meterial into his analysis which sees law as pars of
the efforts of the stabe ©o channel and Airect $rans ormabicns in
the relations of production. Tastly, sooial historians, in
particular fthose iveluded im the Hay amd Wright collection
(1982}, have used litigetion and legal records as source maberial
for the reconstruction of African livea. .
Yy study will take advantage of thess recent trends in the
historiang? analyses of Afvicar law. T indend to resssess bhe |
writing on African legal systems which stuesses slements of
continuity and survival in Afvican Toustomary® law (Ruhih anfl

Co*ba:‘an, 79?0)- L oaa arguing hare Shat fé;t! frm ‘bein_‘q a sujfvivali



‘customary“ 1aw ahould not be understood cut31de of the lmnact of

the colonxal polltloal ecopomy upon ifr¢cun cDmm‘nlElﬁSa The

S T T AR

qpestloqm 7nlch am str1v1nw to answer 1n thls regard are to

4n@t extent ckanmes 1n 1e@al fﬁrm engendered hy colonlal rule

ectea ard/or 1aduced transforﬂatione 1n wampruvl soclal

relatlans of n*oductlon. One o? the maaor ﬂrenlses of my project
is tlat Afrloans employed uourts and trlbunals as tools to not

[

only 1ef1ne ar& consolidate new relations hlps, rlwbts and
dbllg@tTO” 2, but to deferd old oresa Accenbxatlon of "cusfom' was
a response by mliers ard noadq of hcuéeholds whose oontrol over '
Junior members was adVeraely affected by opnortumities for
increased aﬂtonomy afioruea to younger MamPTuS}_aﬁnﬁ gonsequence -
of their PurtLClpatIOﬁ in a wider economic world in which'bqﬁh.

labox power and #oods ﬂould be sold a8 cmmﬁod*timso The wOals of
this faoet OTltlﬁ gtudg are to clarlfy the nature and extent of

the transformaulon of bie 1fr1can.economles in the wamyruSL

rezion dur:qg uhe 0010n151 perlod aud to deternlne the conneotlon

B i ‘_._,_

thls traLsformatlon,muy have had to 16 al change and the uses

Mamprusl peoples made of varlous legal fora at thelr dlspo al.

Tle attempt to more preclsely place law and legal change
."‘:‘.J\"..::'k-" i HE L" s
within the Laleldoscoplc 1a$terns of the Mampru31 polltlcal
econcry should resnlt in g more solid apnrecxa+ion of tha nature

of "oustomary® law. My contentlon ig that ’custcmary Afrlcan



Tegal . syntems were the products of the interaction of ofteu‘_.
omnpetln;r cla:ms b‘f fafrlcanp about the nature of eir_ ougtonary

. law with the legal conceptions » stratézies and tactics of

colonial axlminiétra,tors and jﬁriats.' -'-ﬂ-he..developme_l}f@,_ipf;,\l_;o“«?_;meaI'.‘f
dewt during the colonial pericd can best. be .O,bS__e._l.“{e@{b%:@bf_“-,_ﬁ&onimg-
the definitional debate about the "hrue nature-;,qf___laxy_; i;:zﬂ_ %i‘ricé.n
commitie_s and its comparsbility with western Aem which has
.often preoccupiec‘i lezal scholars (Slias, 1956; Gluckman, 1965).
) Instead, _&friaaﬂ statements ab out their customary law should be
| _I,concelved of as expressions of not only Juridical knowledge, butb
of felt needs as wella Evidence szhairt cugtomary, law J.S Drlmarlly
. _‘eva.dence about the people glv:mg it and about the circunstances
i, 90d changes which they are confronting. . It is necessary to
_._-_inquire :Lnto the reasons impelling people to a;?;ticulate” the
:,:I__I_,;t;ene’cs of thel:r: castoma:cy Law in particulgs ways. Pursuing this
line of Iin_quir;; will hopefully -enable me %o discern and
chronicle processes of law oréstion. Wors siznificantly, it is

in the process of selectlve understandmv by colonial ambhorities

of African clalms and selective presentation of these claims by

4fricans to colonisl mithorities bhat insights into Mamprusi
, sooial his'i'.ory cat be gleaned. Courts and bribunsls were often

the Ven‘ue.: in whlch claims were artlcula‘hed and i% is in couxrt

cases, recording grievances and conflicts of African litigarts,



that scholarly interest in African legal and social history can
nexge, for one can disti  ‘rom these records; however muted and
distorted it may be, an &fz_?ican perapective,

On & broadey 1ével, I hope that my project will provoke g3
general resssessment of the components of “traﬂi’sic;nal“ or
“customarw African idess and valueg. Custom iz more than
pra,ctme o & Vo\lltant; ion of‘ rules ,":I.din.{-? "%;eha,viour;. ,_i‘s is a.lS_o

-&he languat_,e of 1ea;rtlma,tlon¢ Definition and accep*ta.nce of 'bhe

cuotoma.ry or Jc:c'a,dl.lt.z.ona.l depends on pre\ra,lllnﬂ' :Lmages emcl models

of poi.ltlcal & Jho_ltv, on models of ral a,t:.onshlps within the

housenold; be‘i:ween the sexes and betwesan ._Llfferen-l: clagees of

people (”’Ea,c\mffeyg 1%:’70 ‘,nanock, 1985) Both Eﬁaropeans and

.

Africans had bheL ovn CEJ-..GS_QulO"lS a,:li r*o*}.els o*“ P“‘c’mam “ocie"‘“

As mem:loned, b:rese oonoeablons v.rere salciom i‘.ucerl a:ad they could

J).

he a.ltered in resmonse to cha,nam tig candltlcns and percelved

'1""'- _“ ,:___.

needs. Terema Hanger po:mts out hat the E:uropeg,n moriel of

et

Argditionsl? ":Lrlca,lwas me re%l't of a cansomus effort by
colom.a,l autho-nlties to estanllsn order, securli;y and a Sengs of
uomuxmty in % helr‘subdec‘t ncrnula.tlons by means of def}.ninfr and
enforclnp* Iua.t "u‘cpeans peroes_ved to be ‘customa:y“ ai‘rz.can
practice ('{o\usba.wm and Ranger, 1983). For hhe:tr part, Africans
reatized tha:t getting ’cbe colonial QWe:mment to recognize and.

secent certain rules and practices as oustomary™ was about the




only way certain gwoips of africans could seek to impose their-
soclad aims upon the colonisl order {Chonock, in May and Wright,

1982),

IT

Perkia,psl the major ob jéct:_’.jfé of my project as a work of‘ ‘ |
history is to ceuﬁter—balanc;a the sou*:-l'lem and Asante biasg in the
h_'i.sto.riog‘r.aphy of Ghana. Oova,crmlgs, until a msuorlogra‘lhy of
the north is developed and inbegrated with $he ll'berature oz

other regions in Ghana, our understanding of the Ghanaian past
| will remgin \:i.nadeqjla,tefl 8o *‘G-::mo will recognition of the pari
played by northers 1:;96131_33 in the hisborical development of
southern and centrgl t;}hana..l

Bxoept for an oocasional ethnozraphic monogreph (Dmucker
Brown, 1975}, research on the Mamprigd is exceedingly thin.

As a medium size_trl memh_er of the con.veries of owvar ts'rent;f

Precolonial Mossi-Dagomba states in the VC-.L"wa,lG basin, the

Mamprusi k_i.ngdo_m shared many of the salient aspects of soecial

organizai_:_ion possessed by the larger and more bhopoushly studied

polities of Yatenga, Onagadongou and Dagonbez, {Zahan, #96’?.;

Skdnner, 1964; Staniland, 1975). Surrounded by affiliated




Vol‘s:uc stésc—:s or br é,,cephaloué LSOC;E'.-G'E..'E-GZS, 1-:-119 Manllpruéi fere -
I’rguz":?ered aome'-,?ir._at from tl"a I?xpa,‘nd.ing Gonj_a, _a.nd isante s'ta‘;eg Yo ; ;
the _:aou_th.,_l_ .'30.-.9@01: 5 _’tllfl Buropeans wis minimel until ‘;he las‘ﬁ ] E
qua,z*ter o;;“ ﬁ’ml _H,ﬂetee__uh carbury. | -
;ke dacision to exbtend I Bf;tlsh a.utkorlty lnto the nor-th was

prmzlf motmaﬁ‘ﬂd b; & deslre to p*‘eveﬂt the a.cqulsltlon of the

area, by -:e:man or ?rench I‘lVI—llSn In contrast 'to the more obv:a.cu.»-

sly Wea,ltn,r ASa.nte md ,oa,stal areas; the uo:r:thern Terrltorz.es
had few ex:nloltab le na,tural Tesouroes and, ’sberefore off ered no
J.Hunedlate x‘e‘hurrlﬁ for c-*wernmerfo ex:aendl’c.ureo This does rfot -
megn tha t once avqulred; thr; zlor’t‘h yrag neﬂ'leoted b,y‘ -;rhe .-::.Ic.).io:"lial.
gove:mment in Accra, As Pla.ﬁge ncﬁ;es (1984), tne 1nhc~,t.1tants

of “Ehe nor‘h were subgec't to certain colenizl pressures an'l

*anls, the most mor‘ha.."ft be_mfr the recrultmeqt OJ. cheag mi dn:'a,nt

labour to -e;rorlg/‘tro mj_v]lnp arl’i aocos I’EU'A.OI]S tO t}’l@ gouth,. zj_rl

o
: ¥l

Tt is apoai‘uﬂt tlwn; ,.hlle h:.sf;arla.ns have not been
unm;mdmj_ of‘ uhese faaets cf ttle oolonlal e}merlenﬁe :Ln the

Horthern Ter”l‘torleu, +hey have yet to 1ntexzslve1y exumine them.

Tn Fimble's @ arp-a]‘j_“‘uan stud,;r, for e.acamnle.,\ ana]yms of normern

develcpmenm in a.’ctemc.tou oy m enp'ﬁasm on prooesses of

C:;;}_ n,j 10*1311‘"1’“ tal.m; \:}la.ce 111 'I:’le seuth

v

modernization?

(Kimble; 1963). btan_land’ﬁ book on he Dav'omba is of lnterest




in that it foouses on a northern people, but his zaalysis remains
confined to the realm of politicg -and the impact of “indirect rule :
upon political eli_tes. The recent dissertation by Davig (1984) is
invaluabls because it is the only historisal study of any length of
which T am aware thet desis mo lely zith the Mamprusi. His work,
howevez, &lso is éonf;nea_ to elites, and one should question his
essunption that beoanse the short-handled hos, bhe basic means OF

agricultural vroduction, changed only siizhtly during the colonial

Period, most of the egrarian Msmprusi were little aifecked by the

colonigl inoursion. By izclating the means of production as an
indeperiag i varisble, Davig neziects to fully consider any possible

transformations in the sogigl relations of production. Wis work

does not provije vidence of conflicts and bensions ariging from

questiong of 2ontrol over the Weans of production and the social
Product of labor_,.
The initial months of My fieldwork have been primapily spent

deiving into the National Archives in-Acora. Of particulasr value

for material on the north are the DM 56 files. Renging in time

from the onset of the colonial presence in the rezion in the late

1890s o the present, these filss sontain raports, sthnographic

Furveys and development dchemes of the Bmiyish officers sbationed

=L 3 2
18 the north, Tn #ddition, ome can fing statistical information

- .
on local sconomies, markebs, Paravans, labour recruitment and

wWazZe rates,




Suring the next eisht to nine months T plan to be in Gambaga,

Iogzte of the Mamorusi paramount chieftaincy, where T hope to

gain some- first ham nx‘)er ence cf tho d.eeper atrueturses of the

Mampmsim-ﬁast, T afse” must lea:m move shout bhe influence of

Islam and Islarrlo eow and :Lts place in the mairix of northe.m

legal Forms . "’he arch:.va,l material 'l have  found ‘ahus, far has nok _

been very informative op: tb,is-- subjecrb-'s‘*"“li"‘:é,ll zoes well, I shall

return to Accra in Octoner or Nov.eniber ‘%’.‘or Bome final finishing

touches iﬁ-thé "é,rchlves. Then it ,7111 be off to the U.K. for a.

brisf stint in. the Public: ,Recordmeffw‘e"before flying back to

AR s vt LW

Stanford for rest, reflechtion and ?Jri‘b'e-‘!lp:."

. i P . -

*Submttea,—f‘ebmary 198'{,¢ editor -2
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