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ABSTRACT

PICKERING AND THE POLICEs
A MATRIX FOR DECISION-MAKING

By
Cary Ira Klafter

Polie departments in the United States are public agencies
operated in a quasi-military Sshion. The dictates of discipline,
regimentation and secrecy attendant with the police function and
the military model of organization have led to the imposition of
restraints on the on- and off-duty behavior of police officers.
Though more visible and pervasive in police agencies, such restraint
on personal conduct is widely utilized by all manner of public
agencies with regard to their employees, Federal and state case-
law, and statutory enactments such as the Hatch Act, have legit-
imized the imposition of such rules and regulations, which are
generally unknown in the private sphere of the economy,

The recent Supreme Court case of Pickering v, Board of
Education, 391 U.S. 563 (1968), dealt with the First Amendment
rights of public employees to speak on matters of public concern
relating to their employment, and the right of the state qua
employer to regulate those rights, This thesis will attempt to
assess the impact of Pickering on the rules and regulations of
police agencies which control the enjoyment of First Amendment
freedoms by police officers.

This topic was explored through the use of a "factor-
analysis” which was constmcted in matrix form (p. 44), It
combined varying types of expression by officers, the context

within which the expression was made, the receiving audience,

and the relevant interests of the agency in controlling expression



and the officer in being able to express himself freely. The
assorted combinations of these factors presented a number of
probable situations within which a question of agency regulation
versus First Amendment right could arise, Drawing on existing
case-law and legal commentary, predictions were made concerning
what party might prevail within each situational contexts the
agency or the officer. The construetion of the entire matrix is
Presented as a tool and a guide for prediction concerning the out-
come of hypothetical and future cases dealing with the extent

to which a pelice agency can promulgate rules affecting First

Amendment rights of its officers.

The conclusions of‘the study point to the idea that there
are assorted situations where, with some clarity, one might say
that the balance of interests does favor either police regulation
or personal freedem, For the agency, the retention of secret
data is an interest which is controlling in almost all the situ-
ations where it might be legitimately found. Generally, the
agency is found to have more need for legitimate control over
expressions within the agency context and related to the agency
itself, while the officer has the maximum claim for freedom of
expression in off-duty situations and when dealing with subjects
not directly involved with his agency's opeations,
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INTRODUCTION AND SCOPE

A recently expanding and evolving body of constitutional
law has been that dealing with the rights of the public
employeel. Originally, the rights of the public employee
were very meager, much less than those held claimed by the
private employee as the natural boon of citizenshipz. Then -
Judge Holmes declared that a person "may have a constitutional
right to talk politics, but he has no right to be a police-
man"3, and the right-privilege distinction was born. The
basic premise of this distinction was that any form of govern-
ment largess which the state did not have to provide - such
as various goods and services, and public employment opportu-
nities - was a privilege. And, as a privilege, it might be
dispensed with conditions attached thereto. The conditions
often times exacted from the public employee included his
agreement to forego the enjoyment of certain rights afforded
him by the Constitution. His rights were "bought back"™ by
the government for a place on the public payroll. Like a
contracts of adhesion, the potential employee had a take-it-
or-leave-it choice facing him. For example, if the indivi-
dual did not want to sign a loyalty oath, he was "at liberty
to retain (his) beliefs and associations and go elsewhere"4.
The choice was simple, but hard.

Later case-law, through such standards as the unconsti-
tutional-conditions dOCtrines, undercut the Holmesian approach
to public employment and afforded the public employee much
more freedom to engage in the kind of expression allowed the

private citizené. Said the Supreme Court in Keyishian v.
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Board of Regents’: "public employment may (not) be conditioned

upon the surrender of constitutional rights which could not be
"abridged by direct government action".

Finally, Pickering v. Board of Education8 came down in

1968, setting up a balancing-test approach for the whole area
of public-employee freedom of expression. Pickering raised
many issues concerning the inevitable conflict between the
interests of state qua employer and citizen qua public em-
ployee: such as problems about the maintenance of discipline
and agency morale, and the impact of false statements by an
employee. It left to future individual cases the resolution
of those conflicts.

The attempt of this paper, after giving a short overview
of the pre-Pickering law and of Pickering itself, will be to
use the Pickering balancing-test method in a discussion of the
problems likely to arise in one type of public-employee case:
that which involves police officers and police agencies. In-
terests and factors of circumstance related to both the
individual officer and the agency will be isolated and ana-
lyzed in a number of situations. The resultant factor-analy-
sis will then, theoretically, yield a basis upon which a
systematically-arrived-at decision might be reached in any
specific police-officer freedom of expression controversy.

There are certain areas with which this article will not
deal. First, it will not cover the kind of political activity
which has been restricted by Hatch Act statutes. This topic

has been exhaustively covered by other writersg. In like
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fashion, and for the same basic reason, the paper will not
attempt an in-depth study of the problems attendant with
public—-employee unionizationlo. Finally, when freedom of
expression and regulatory statutes clash, there is usually

a question of statutory vagueness or overbreadth present in
the controversy. These factors will be dealt with here,'but
only in a limited fashion. Vagueness and overbreadth are not
the kinds of problems with which Pickering attempted to deal.
The assumption in this paper is that, in most instances, a
police agency that has had its expression-regulation declared
unconstitutionally vague or overbroadll will be able to
rewrite it carefully to do away with those particular infir-
mities. It is at the point when the regulation is narrowly-
drawn and easily understood as to its scope that the hard
questions of the Pickering balancing-test must be dealt with.

That is the thrust of this paper.



l * ’

See generally W. Van Alstyne, The Demise of the Right-Privilege
Distinction in Constitutional Law, 81 Harv. L. Rev. 1439 (196%);
Comment, The First Amendment and Public Employees--An Emerging
Constitutional Right To Be A Policeman?, 37 Geo. Wash. L. Rev.
409 (1968); H. Bruff, Unconstitutional Conditions upon Public
Employment: New Departures in the Protection of First Amendment
Rights, 21 Hastings L. J. 129 (1969); Note, The Public Employee
and Political Activity, 3 Suffolk L. Rev. 380 (1969).

2.

One author has argued that the validity of governmental res-
triction on public employee freedom of expression should depend
on whether or not the state could force private employers to
impose the same regulations on their employees. H. Linde,
Justice Doublas on Liberty in the Welfare State: Constitutional
Rights in the Public Sector, 40 Wash. L. Rev. 10, 75-77 (1965).
But see W. Van Alstyne, The Constitutional Rights of Public
Employees: A Comment on the Inappropriate Uses of an Old Ana-
logy, 16 UCLA L. Rev. 751 (1969). On the powers of the private
employer over his employees, see generally Miller, The Consti-
tutional Law of the "Security State", 10 Stan. L. Rev. 620
(1958); Berle, Constitutional Limitations on Corporate Activity-
Protection of Personal Rights from Invasion Through Economic
Power, 100 U. Pa. L. Rev. 933 (1952).

3.
McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29NE517,
517-13 (1892).

4.
Adler v. Baord of Education, 342 US 435, 492 (1952). See
generally Note, Loyalty Oaths, 77 Yale L. J. 739 (1963).

5.

Frost & Frst Trucking Co. v. Railroad Commission, 271 US 583,
593-94 (1926). See Note, Unconstitutional Conditions, 73 Harv.
L. Rev. 1595 (1960); Comment, Another Look at Unconstitutional
Conditions, 117 U. Pa. L. Rev. 144 (19638).

6.
See e.g., Sherbert v. Verner, 374 US 393 (1963); Elfbrandt v.
Russell, 384 US 11 (1966); Bond v. Floyd, 335 US 116 (1966);
Thorpe v. Housing Authority, 386 US 670 (1967); United States
v. Robel, 389 US 258 (1967); Gardner v. Broderick, 392 US 273
(1968). See generally C. Reich, The New Property, 73 Yale L.
J. 733 (1964).



7.
385 US 589, 605-06 (19638).

8.
391 US 563 (19638).

9.

See generally Annot., 28 ALR3d 717 (1969), and citations

therein; Rose, A Critical Look at the Hatch Act, 75 Harv. L.

Rev. 510 (1962); C. Antieau, MODERN CONSTITUTIONAL LAW s. 1:95
(1969). See Lecci v. Looney, 33 A.D.2d 910, 307 NYS2d 594 (1970).

10. :

See generally Cornell, Collective Bargaining by Public Employee
Groups, 107 U. Pa. L. Rev. 43 (1959); R. Woodworth & R. Peterson,
COLLECTIVE NEGOTIATION FOR PUBLIC AND PROFESSIONAL EMPLOYEES
(1969); R. Walsh, ed., SORRY... NO GOVERNMENT TODAY (1969).

11.

Muller v. Conlisk, 429 F.2d 901 (CA7 1970). See generally
Note, The Void-for-Vagueness Doctrine in the Supreme Court,
109 U. Pa. L. Rev. 67 (1960); Note, Less Drastic Means and
the First Amendment, 78 Yale L. J. 464 (1969); Note, The
Chilling Effect in Constitutional Law, 69 Colum. L. Rev. 808
(1969); Developments in the Law-Equal Protection, 82 Harv. L.
Rev. 1065, 1120-23, 1127-31 (1969); Note, The First Amendment
Overbreadth Doctrine, 83 Harv. L. Rev. 844 (1970).



SACKGROUND

The Right-Privilege Distinction

The premier doctrine utilized by governmental bodies to
curtail the degree of personal expression allowed to public
employees in both on and off duty circumstances has been the
"right-privilege distinction". This doctrine was expounded
in its most famous form by then Judge Holmes in the case of

McAuliffe v. Mayor of New Bedfordlz. New Bedford's police

regulation no. 31 forbade officers from soliciting "money or
any aid" for political purposes, an act in which Officer
McAuliffe engaged. The officer's legal attack on the regu-

lation was turned aside by Judge Holmes with an epigram

13

The petitioner may have the constitutional
right to talk politics, but he has no consti-
tutional right to be a policeman. There are
few employments for hire in which the servant
does not agree to suspend his constitutional
rights of free speech.....

destined to be much quoted

[
L]

Holmes' distinction was used in areas expanding far be-
yond freedom of expression, with the right-privilege dichotomy
being one of the pinchpins of the basic view that "no one has
a constitutional right to government 1argess"14. Thus, through
the use of this distinction, certain rights afforded to all
citizens, such as the rights of free expression, might be
"bought back"™ by the government with various types of largess.
Since the largess offered is in the form of a good or service
that the government is not obligated to provide, its receipt
would be a privilege. And, as a privilege, it might be legi-
timately offered with any number of conditions attached to it.

Thus, to offer gainful employment to certain of its citizens
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is not required of government, and so if it is offered the
government might legitimately condition its offer on the
acceptance of various conditions by the potential employee.
One of these conditions could be that the employee agrees to
"give back™ his right to engage in political activityls, or
join a unionlé, or attend public rallies. This same buy-back
process would also work with other citizen-government rela-
tionships besides the employer-employee model: a "fee" of
constitutionally-protected rights might also be exacted of a
customer of a governmentally supplied servicel7’ or from an
applicant asking permission to ply a governmentally-regulated
tradela. Thus, the government had the option of either being
relatively miserly in terms of what goods and services it
generated, or, if it chose to act, had the ability to drive

a hard bargain in the price it exacted from those who would
deal with it1?,

In its history, the distinction has been utilized to
intrude on many aspects of freedom of expression, personal
beliefs, and freedom of association. It was used to uphold
a compulsory ROTC requirement at a state universityzo, a ban
on the teaching of Darwinian evolutionary theory in public

21

schools™, and it allowed public employees to be subject to

a loyalty-oath requirementzz. It also allowed the well-known
23

of New York to curtail the associational liber-

ties of the public employee24. The distinction's greatest

Feinberg Law

continuing effectiveness has been in the area that was dealt

with factually in McAuliffe: the banning of political activity
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on the part of public employees. It is in this field of

expression that right-privilege has retained its most gene-

25

y though the exceptions are
26

growing more numerous of late™ .

ralized vitality over time

Within the police context, right-privilege has remained
good law in keeping unions out of law-enforcement agencies,

despite the general trend recently towards relaxation of the

bans against unionization of public employeesz7. The courts

have declared police and fire departments to be "sui generis"®,
occupying such a unique role by their makeup and tasks that
any changes in policy towards unionization of public employees
generally would not affect the status of those in the police

and fire agencies. To allow otherwise, it is said, would lead

to a diminution of needed discipline in the police rankszs,

and make the impartiality of the force suspect in their future

handling of labor disturbanceszg.

Police attempts to break out of the unique category they

have been placed into for purposes of retarding unionization

30

have generally been unavailing”~, though in some instances

they have been able to take advantage of broad state laws

allowing unionization in all employment situations3l. And

even when police unions have been allowed to form and act as

32

bargaining agents®™, the right to strike has never been given

them. In this respect they resemble the other public employee
groups, who are finding the right to strike seldom legally
provided them33. In the police circumstance, the wisdom of

that decision might be attested to in part by the results of



the Montreal police strike of 1969 and the resultant anarchic

conditions that ensued34.

Police Administrative Procedures

One area where right-privilege has not been a moving
force has been in dealing with the procedural aspects of police
administrative hearings, disciplinary boards, and so on. While
one case stated that "(t)here is no vested property right in
public employment beyond the right to have statutory procedure
35

for dismissal followed"”“, a complete statement of the law
should go beyond that to include the right to have constitu-
tionally-protected procedural due process afforded also. In a
hearing, the officer is no longer the second-class citizen he
once was because of his employment36.

Officers normally come under the administrative jurisdic-
tion of local Police or Civil Service Board37 which delegates
to the chief or superintendent the power to issue regulations
and General Orders. Such regulations normally have the force
and effect of law38. Police regulations also include within
them the procedures for dealing with disciplinary matters in
the department39. Though the disciplinary tribunal may be deal-
ing activities that might not be actionable crimes, or cause

40, the pro-

for dismissal from a position in private industry
cedures of the tribunal must reach a respectable-enough level
to pass outside scrutiny. Having exhausted his administrative
remedies, an officer is able to appeal to the courts from an
d4l

adverse decision or ruling by the boar , and, as with infir-

mities of a regular trial court, he will be able to obtain a
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reversal on the grounds of procedural irregularities42. Such
requirements as an opportunity for the accused to be heard43,
and the need for evidence to substantiate guilt44 are fully

operable in the disciplinary hearing. The officer's position
may be the result of governmental largess, but, once tendered
to the holder, it vests in that person at the very least a

number of procedural safeguards to aid him if his hold on the

position is threatened45.

The Unconstitutional-Conditions Doctrine

It is a significant limitation on the right-privilege
distinction that, though a police agency may have great leeway
in defining what it determines to be substantive offenses by

46, the agency is still required to afford the

an officer
officer a full panoply of procedural safeguards if he is

brought up on charges. The largess of a governmental position
may arrive encumbered with any number of restrictions attached

47, but it may not be taken away at will. The safe-

thereto
guards of the hearing procedure afford a further boon to the
officer in addition to the equity and regularity of procedures
he is provided with: they provide him with a forum for exposing
what may have been unconstitutional conditions placed upon him

in the receipt of his position48.

49

The unconstitutional-conditions doctrine’™” was the first
major formulation used by the Supreme Court to limit the scope
of operation of the right-privilege distinction. Its basic
thrust was to forbid the encumbrance of governmental largess

with conditions that had no rational connection to the largess

AV Y
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being offeredSo. For example, in Garrity v. New Jersez5l, it

was held that to be a policeman was not so unique and sensi-
tive an occupation for an individual to have that he might be
required to forego his rights to use the Fifth Amendment pri-
vilege against self-incriminationSz. Thus, this standard
prevented many constitutionally-protected rights from being
"manipulated out of existence" by demanding that they be

"sold back"™ to the government in an omnibus fashion and with-
out any regard for what type of largess-privilege was being
offered by the state. Various rights that could almost always
be enjoyed without adversely affecting the government and its

53 54

employment”” or service offerings, were brought under the

unconstitutional-conditions umbrella: rights of procedural

55

due process, freedom of religion““, and the privilege of re-
fusing to submit to a warrantless search56, to name a few
examples.

The use of this doctrine has not provided as much protec-
tion for freedom of expression for the public employee as
might be desired, however. The doctrine approaches an absolute
rule in operation, and lacks the sensitivity of a balancing-
test approach: it is unable to function where there are good
reasons on both sides of the argument, both for restricting
allowable expression and for retaining it at the levels
afforded the private citizen. The bundle of rights involved

57, and the extent

in the First Amendment are less than absolute
of allowable conduct is generally determined by both the

specific right involved58 and the circumstances in which it is
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being used59. In the police context, competing interests are
always present where the agency attempts to curtail the free-
dom of expression of its officers, and the legal questions
generated by those attempts center around the extent to which
an unreasonable discrimination against the officer has been
set upéo, or his rights abridged for no good purpose.

On a more doctrinal level, the unconstitutionaleconditions
standard was also somewhat deficient. McAuliffe had relegated
public employement to a most ephemeral status, with the only
right attendant to it being the freedom to spend the salary
already paid and in the employee's pocket. The courts still
echoed that feeling 61, even as they provided some stability
through unconstitutional-conditions and procedural due process.
"A right to status in the public sector"62 did not come out of
the cases, even though many of the factors co-incident with a
claim of substantive due process were present in the fact
situationséB. Except for some of its more egregious manifes-
tations, the McAuliffe right-privilege distinction held on in
both theory and practice to bedevil the public employee. A

fresh attempt to change the law came in Pickering v. Board of
64

to destroy "a premise that hd(d) been unequivocally
65

rejected in numerous prior decisions of (the Supreme) Court™ .’

tducation
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12.
155 Mass. 216, 29 NE 517 (1392).

13.
Id., 29 NE at 517-18.

14,
W. Van Alstyne, The Demise of the Right-Privilege Distinction
in Constitutional Law, 81 Harv. L. Rev. 1439, 1442 (1963).

15.
United Public Workers v. Mitchell, 330 U3 75 (1947).

16.
E.g.s CIO v. City of Dallas, 198 SW2d 143 (Tex. Civ. Ct. App.

1946

17.
Starkey v. Board of Education, 14 Utah2d 227, 331 P24 718
(1963) (married high school student barred from extra-curri-

cular activities).

18.
Barsky v. Board of Regents, 347 US 442, 451 (1954).

The practice of medicine in New York is lawfully
prohibited by the State except upon the conditions
it imposes. Such practice is a privilege granted
by the State under its substantially plenary power
to fix the terms of admission.

Cf. Willner v. Committee on Character, 373 US 96 (1963)(state

cannot deny admission to the Bar without meeting requirements

of due process); Ball v. City Council of City of Coachella, 60
Cal. Rptr. 139, 141-42 (196733

A public officer or employee serving at the pleasure
of the appointing authority may not have a "vested"
right to retain his employment, but it does not
follow that the power to terminate his services is
an unbridled one free of all legal restraints.
...Recent decisions have discredited the notion that
the power to dismiss a public employee without cause
includes the power to dismiss for any cause.

See H. Monaghan, First Amendment "Due Process", 83 Harv. L.
Rev. 518 (1970).
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19.

The right-privilege distinction has appeard in different
semantic guise in other areas of constitutional law. One
of its earliest appearances was in Lafayette Ins. Co. v.
French, 59 US (18 How.) 404, 407 (1356). The issue was
whether a foreign company could be required by a state
within which it was doing business to appoint an agent in
that state to receive service of any legal papers that
might arise:

A corporation created by Indiana can transact
business in Ohio only with the consent...of
the latter State. This consent may be accom-
panied by such conditions as Ohio may think
fit to impose...

Justice Holmes used the distinction himself once again,
though in a metamorphized form. Ferry v. Ramsey, 277 US 88,
94 (1928). The issue involved the liability statutorily
placed on bank directors for certain losses, and Holmes
upheld it using a "greater includes the lesser"™ approach.
Much like the argument that a privilege might be a) uncondi-
tional, b) conditional, and c¢) nonexistent, Holmes declared
that since the statutory liability might have been absolute
(the greater), it can clearly be valid when a bit less than
that %the lesser). This idea was not accepted in later cases,
one of the reasons being that, in many circumstances, a par—-
tial restriction on X may bring up problems of the denial of
equal protection or unreasonable discrimination which would
not arise under a more sweeping restriction of the same X.

20.
?amil?on v. Regents of the University of California, 293 US 245
1934).

21.
Scopes v. State, 154 Tenn. 105, 289 SW 363 (1927). The ban was

?ec%gged unconstitutional in Epperson v. Arkansas, 393 US 97
19 .

22,
Garner v. Board of Public Works, 341 US 716 (1951).

23.

NY Laws ch. 360 (1949) as amended, NY Laws ch. 68l s.l1 (1953),
enacting NY Educ. Law. s. 3022 (McKinney 1953), requiring that
any individual who "becomes a member of any society or group
of persons which teaches or advocates that the government of
the United States or of any state or any political subdivision
thereof shall be overthrown by force or violence, or by any
unlawful means" shall be "dismissed or declared ineligible"

from "any office or position in the service of the state".
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24 .
Adler v. Board of Education, 342 US 435 (1952), effectively
overruled in Keyishian v. Board of Regents, 335 US 589 (1967).

250

The leading case is United Public Workers v. Mitchell, supra
note 4, which upheld the Hatch Act, 5 USC 113 (1964), origi-
nally 53 Stat. 1149 (1940). See generally Annot., 28 ALR3d
717 (1969). Cf. Heidtmann v. City of Shaker Heights, 163
Ohio St. 109, 126 NE2d 138 (1955)(circulation by firemen of
initiative petition to establish ordinance concerning certain
department procedures held not prohibited "taking part in
politics").

26.

E.g., Bagley v. Washington Tp. Hosp. Dist., 65 Cal2d 499,
421 P2d 409, 55 Cal. Rptr. 401 (1966); Minielly v. Oregon,
242 Ore. 490, 411 P2d 69, 28 ALR3d 705 (1966).

7.

See e.g., Cornell, Collective Bargaining by Public Employee
Groups, 107 U. Pa. L. Rev. 43 (1959); Annot., 31 ALR2d 1142;
R. Woodworth & R. Peterson, COLLECTIVE NEGOTIATION FOR PUBLIC
AND PROFESSIONAL EMPLOYEES (1969); Atkins v. Charlotte, 296
F. Supp. 1063 (DCNC 1969). But see Dade Cty. Classroom
Teachers Assoc. v. Rubin, Fla., 217 So2d 293 (1968).

28.
Carter v. Thompson, 164 Va. 312, 180 SE 410, 412 (1935).

29.

The labor disputes of the 1930's are replete with instances
where the unionists battled the police and strikebreakers.

L. Litwack, THE AMERICAN LABOR MOVEMENT 82-113 (1962). Some
police agencies, in fact, were brought into existance prima-
rily to serve in the coming labor battles. B. Smith, THE
STATE POLICE 28-42 (1969 ed.). See City of Jackson v. McLeod,
199 Miss. 676, 24 So2d 319, 321 (1946); Coane v. Geary, 298
I11. App. 199 (1939)(activities of an officer, including pre-
senting a motorist with a bumper-sticker reading "Compliments
of a Chicago Policeman who refuses to club or shoot strikers
or the unemployed", held to show "seditious state of mind and
open defiance of superior officers"). See also Rules and
Regulations of the Police Dep't of.the City of New York, ch.2,
s.13.
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30.

E.g., City of Greefield v. Local 1127, 35 Wis.2d 175, 150 Nw2d
476 (1967); Perez v. Board of Police Com'rs, 73 Cal. App.2d 633,
178 P2d 537 (1947); Ludolph v. Board of Police Com'rs, 30 Cal.
App.2d 211, 86 P2d 113 (1939).

31.
Potts v. Hay, 318 SW2d 826 (Ark. 1953). See Amer. Fed. of
State, City, etc. v. Woodward, 406 F2d 137 (CA8 1969).

32.

E.g.y City of Greefield, supra note 30. The AFL-CIO has been
making attempts to charter a national police union. The union
would have a no-strike clause in its charter. N.Y. Times, Feb.
21, p. 1 at col. 6, May 27, 1970, p. 94 at col. 1. A Gallup
Poll showed that 60% of the population would not object to a
police union, but only with the no-strike proviso. N.Y. Times
Jan. 12, 1969, p. 42 at col. 1.

33.
E.g., Board of Education v. Redding, 32 I112d 467, 207 NE2d

]
427 (1965); New York v. DeLury, 23 NY2d 766, 295 NYS2d 901,
243 NE2d 128, app. den. 23 NY2d 766, 296 NY32d 958, 244 NE2d
472, app. dismd. 394 US 455 (1969). Mediation and fact-finding
procedures might provide a partial substitute for the benefits
lost with the power to strike forbidden. J. Loewenberg, Labor
Relations for Policemen and Firefighters, Monthly Labor Review,
May 1963, pp. 36-40. Df. G. Taylor, Public Employment: Strikes
or Procedures?, 20 Indust. and Lab. Rel. Rev. gl? (1967). See
Elfbrandt v. Russell, 334 US 11, 17 (1966).

34.
See generally N.Y. Times, Oct. 8, 1969, p. 1 at col. 6; Nov.
16, 1969, s.V p. 45.

35.
Pranger v. Break, 9 Cal. Rptr. 293, 297 (1960).

36.

E.g., Garrity v. New Jersey, 385 US 493 (1967)(right to plead
privilege against self-incrimination without automatically
forfeiting job); Gardner v. Broderick, 392 US 273 (1963)(New
York City charter provision for discharge of officer who re-
fused to waive immunity from prosecution violated constitu-
tional privilege).
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37.
See generally K. Davis, 1ADMINISTRATIVE LAW TREATISE ss. 6.01-
6.12 (1953) (hereinafter cited as Davis).

33.

Z.g., Riley v. Board of Police Com'rs of City of Norwalk, 147
Conn. 113, 157 A2d 590 (1960)(special law); Degrazio v. Civil
Service Com'n of City of Chicago, 31 Ill2d 482, 202 NE2d 522
(1964) (general force of administrative regulations). See Ill.
Rev. Stat. 1967 ch. 24 para. 3-7-3.1 (1967). See also 1l Davis
ss. 2.07-2.15.

39.

Compare O. Wilson, POLICE PLANNING 242 (2d. ed. 1958) with 1
Davis ss. 8.01-8.20. See also G. Gourley, Police Discipline,
41 Jo Cl"im. Lo’ Co & P.S. 85 (1950)0

40.

E.g., Riley v. Board of com'rs, supra note 33 (officer dating
a l6-year-old girl); Degrazio v. Civil Service Com's, supra
note 27 (consorting with known gangsters); Kennet v. Barber,
31 So2d 44 (Fla. 1947)(dismissal of fireman for beating wife
in public).

41.
See generally 3 Davis ss. 24.01-24.07 (state forms of pro-
ceeding for review).

42.

E.g., Skinkle v. Murray, 221 App. Div. 301, 223 NYS 146 (1927);
Ball v. City Council, supra note 18. See generally 2 Davis ss.
14.01-14.17 (evidence) and 16.01-16.14 (findings, reasons, and
opinions).

43.
See generally 1 Davis ss. 7.01-7.13.

44.

E.g., Haynes v. Brennan, 135 NYS2d 900 (Sup.Ct. 1954)(officer's
dismissal on unsubstantiated charge of leftist sympathis over-
turned); Harrison v. Civil Service Com'n of City of Chicago, 1
I11.2d 137, 115 NE2d 521 (1953)(insufficient evidence to charac-
terize money gift to officer as payment for services). See also
Cruise v. Com'n of Public Safety of City of Hudson, 204 App. Div.
678, 198 NYS 635, 636 (1923)("The evidence in the record fully
sustains the charges of neglect of duty, incompetency, and con-
duct subversive of good order and discipline of the force...");
4 Davis ss. 29.01-29.11.
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45.

For a discussion of the possibility that various governmentally-
supplied goods and services are turning into "vested property
rights™ for the recipients, see C. Reich, The New Property, 73
Yale L. J. 733, 749-56, 760-64 (1964). But see Bailey v.
Richardson, 86 U3 App. DC 243, 182 F2d 46 (1950); Jenson v.
Olsen, 353 F2d 825, 828-29 (CA8 1965). The requirements of
procedural due process in administrative hearings, which are
not able to be "bought back™ by the government for the price
of a job, merely manifest the great feelings of worth which
our legal system puts in equitable procedure. As Justice
Traynor says,

We cannot now tolerate the debasement of the
judicial process itself by a shortsighted pre-
occupation with correct results regardless of
what violence may have been done to the sub-
stantial rights of litigants.

R. Traynor, THE RIDDLE OF HARMLES3 ERROR 19-20 (1970). See
People v. O'Bryan, 165 Cal. 55, 65-66, 130 P. 1042, 1046 (1913);
Kotteakos v. United States, 323 US 750, 762-63 (1945).

46.

E.g., Riley, supra note 40. Cf. Ball v. City Council, supra
note 7.

47.
Davis v. Massachusetts, 167 U3 43, 48 (1897); Packard v. Banton,
264 US 140, 145 (1924).

48.

E.g., Roth v. Board of Regents of State Colleges, 310 F. Supp.
972 (WD Wisc. 1970) (non-tenured professor, upon non-retention,
must be provided with procedural safeguards, including a written
statement of reasons for non-retention, and a hearing, to assure.
his non-retention was not arbitrary or in violation of First
Amendment); Pred v. Board of Public Instruction of Dade Cty.,
Fla., 415 F2d 851 (CA5 1969).

49.

See generally Merrill, Unconstitutional Conditions, 77 U. Pa.
L. Rev. 879 (1929); Hale, Unconstitutional Conditions and
Constitutional Rights, 35 Colum. L. Rev. 321 (1935); Note,
Unconstitutional Conditions, 73 Harv. L. Rev. 1595 (1960).
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50.
Frost & Frost Trucking Co. v. Railroad Commission, 271 U3 533,

593-94 (1926):

It would be a palpable incongruity to strike down
an act of state legislation which, by words of
express divestment, seeks to strip the citizen of
rights guaranteed by the Federal Constitution,
but to uphold an act by which the same result is
accomplished under the guise of a surrender of a
right in exchange for a valuable privilege which
the state threatens to otherwise withhold.....

If the state may comple the surrender of one
constitutional right as a condition of its favor,
it may, in like manner, comple a surrender of
all. It is inconceivable that guarantees embedded
in ‘the Constitution of the United States may thus
be manipulated out of existence.

See 0'Neil, Unconstitutional Conditions: Welfare Benefits
with Strings Attached, 54 Calif. L. Rev. 443 (1966).

51.

325 US 493 (1967). See also Gardner v. Broderick, supra note
36.

52.

335 US, at 497, 500:

The choice given petitioners was either to forfeit
their jobs or to incriminate themselves, The option
to lose their means of livlihood or to pay the pe-
nalty of self-incrimination is the antithesis of
free choice to speak out or to remain silent.....

We conclude that policemen... are not relegated to

a watered-down version of constitutional rights.

Accord, Slochower v. Board of Education, 350 US 551 (1956)
(teachers); Spevack v. Klein, 385 US 511 (1967)(attorneys),
overruling Cohen v. Hurley, 366 U3 117 (1961). See also
Murphy v. Waterfront Com'n, 378 US 52 (1964); Albertson v.
SACB, 382 US 70 (1965).

53.
See Roth and Pred, supra note 43.

54.

Dixon v. Alabama State Board of Education, 294 F2d 150, 156,
cert. dem. 368 US 930 (CA5 1961)(procedural due process during
student expulsion proceedings).
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55.

Sherbert v. Verner, 374 US 398, 404 (1963)(disqualification
for unemployment compensation because of refusal of accept
Saturday work for religious reasons held unconstitutional).
Cf. Gallagher v. Crown Kosher Market, 366 US 617 (1961) (Mass.
Sunday Closing Laws not unconstitutional in operation, even
though petitioners were Orthodox Jews whose business was
closed on Saturday for religious reasons).

56.

Compare Parrish v. Civil Service Commission, 425 P2d 223, 57
Cal. Rptr. 623 (Sup. Ct. 1967)(welfare payments cannot be
conditioned on consent to submit to warrantless searches)
with Camara v. Municipal Court, 387 US 523 (1967)(housing
code regulations which provided for warrantless searches
unconstitutional).

57.
See Herndon v. Lowry, 301 US 242, 258 (1937):

The power of a state to abridge freedom of speech
and of assembly is the exception rather than the
rule and the penalizing even of utterances of a
defined character must find justification in a
reasonable apprehension of danger ® organized
government.

Thomas v. Collins, 323 US 516 (1944). But cf. Kovacs v.
Cooper, 336 US 77, 89 (1949)(Frankfurter, J., concurring);
Schenck v. United States, 249 US 47, 52 (1919).

58.

The penumbral rights, such as a "right to privacy", are ex-
pecially difficult to deal with. See e.g., Mapp v. Ohio,

367 US 643 (l961)(search;; Griswold v. Connecticut, 381 US
479 §l965§(birth control); Katz v. United States, 389 US

347 (1967)(eavesdropping) Cf. Time Inc. v. Hill, 385 US 374
(1967). See also NAACP v. Alabama, 357 US 449 (1958) (Freedom
of association).

59.
See Schenck, supra note 57.
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60.
See Baxter v. City of Philadelphia, 426 Pa. 240, 231 A2d 151,
159 (1967):

Essentially plaintiffs' position is that the
regulation requiring uniformed employees, in-
cluding police, to work longer than certain
other employees was prima facie discriminatory...
(W)e are convinced that the peculiar sensitivity
of the public interests protected by police...
justify such differences as existed between
treatment by the city of its police and other
employees.

; Iben v. Monaco Borough, 153 Pa. Super. 46, 43 A2d 425 (1945).

61.
See e.g., Slochower v. Board of Education, supra note 52 at

599:

This is not to say that Slochower has a
constitutional right to be an associate
professor of German at Brooklyn College.

Cf. Thorpe v. Housing Authority, 386 US 670 (1967); Reich,
supra note 45.

62.
Van Alstyne, supra note 14 at 1449.

63.

H. Bruff, Unconstitutional Conditions upon Public Employment:
New Departures in the Protection of First Amendment Rights,
21 Hasting L. J. 129, 158 (1969).

64.
391 US 563 (19638).

65.
cd., at 563.



The Pickering Balance-of-Interests Test

Pickering v. Board of Education66 is the leading case

for today's law on the rights of public-employee free ex-
pression. It has done so through the conscious use of a
balancing-test to weigh all the arguments and factors as
they present themselves in each unique case-situation. The
use of a more absolute rule would make it easier to genera-
lize as to the repercussions of each succeeding decision
under such a freedom-of-expression doctrine, but the Court
apparently felt, as it has often done in expression cases67,
that a balancing-test approach is the most equitable. The
major thrust of this paper will be to attempt to utilize the
tools provided by Pickering and its progeny, and so construct
some guide to the interrelationship and weighing of factors
that are likely to present themselves in the context of the
police agency. This would then lead, hopefully, to greater
predictability concerning the outcome of various Pickering-
type appeals that might be made by officers in differing
fact-situations.

The Pickering case involved a public-school teacher who
63

had written a letter =~ to a local paper. The letter was
published, and it contained criticisms of the local School
Board's handling of various school-bond issues proposals, and
of the prediliction of the Board to allocate too much money
to the athletic programs as opposed to the educational plans.
It also complained of the school superintendent's actions in

attempting to stifle teacher criticisms of those issues.

Pickering was dismissed, and subsequently granted a hearing

22
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pursuant to Illinois law, which upheld the dismissal. After

69

losing in the state courts 7, Pickering's dismissal was over-

turned by the Supreme Court, which set up a balancing-test
70

to decide such issues

The problem in any case is to arrive at a
balance between the interests of the teacher
as a citizen, in commenting upon matters of
public concern and the interests of the state,
as an employer, in promoting the efficiency
of the public services it performs through
its employees.

The Court left an analysis of "controlling interests”

to future case-by-case development,71

s though it took note of
a number of factors which might be apt to arise relatively
consistently in future cases. These included the "question
of maintaining either discipline by immediate superiors or

n/2

harmony amongst coworkers , the problem of false matter

73

in the employee's statements’”, and the extent to which an

employee could be required to follow official grievance-
procedures before carrying his case to the public74. No
generalizable rule was provided by the Court as relates to
any of those factors, and, as will be shown later, it appears
that the loyalty and harmony facets of Pickering are acted
upon by lower courts independently of the false matter facet.
Such independent weighing of those factors follows from
Pickering and from the type of fact situations which have
confronted the courts.

While Pickering did greatly undercut the already-embattled
right-privilege distinction of McAuliffe, it did not vitiate

it entirely. As one commentator noted, "(i)f Justice (sic)
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Holmes mistakenly failed to recognize that dismissal of a
government employee because of his public statements was a
form of restraint on his free speech, it is equally a mis-
take to fail to recognize that potential dismissal from
government employment is by no means a complete negation
of one's free speech”75. The question the police officer
must ask is whether Pickering is able to provide the tools
that will help distinguish lawful restraint from unlawful
abridgement.

The lower courts picked up Pickering quite duickly, but
there is only three years of case-law generated under it so
far, and it is unclear just how effective it has been in
either liberalizing and maximizing the opportunities of pub-
lic employees to engage in protected expression, or in pro-
viding the courts with a workable test in this field. It

76 77

has been used with police officers’~, welfare workers'',

78 79

legal-aid attorneys , and Peace Corps Volun-

teersao, to name a few occupational groups. In some cases

, teachers

it has been used correctly, with an actual analysis made of
the competing factors in the case, and a balance made in

the endal; in other cases, however, it provided only a litany

in the opinion, with little true factor-analysis present82.
Courts apparently knowing what its impact is supposed to be,
usually make a point of mentioning it, although often using
it a bit inelegently. For example, in the recent police-

officer case of Muller v. Conlisk83, Pickering played a pro-

minent part in the opinion, but the case was decided on the
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grounds of unconstitutional overbreadth by the regulation
questioned in the case. The problem was a Pickering-type,
quite clearly, but the Court found the solution lay else-
where, in older legal tools84.

Following is a short discussion of earlier freedom-of-
expression tests as set up by the Supreme Court. As will
be noted, most of them suffer from one drawback that Pickering
has, by definition, escaped from: they were not tailored to
the problems of the public employee and governmental restraints
on his speech. This would sometimes make their use in these
cases inapplicable, not just inelegant. The roots of Pickering
are, however, noted in the earlier cases, for Pickering is no
radical departure into "new law". It is merely the latest

step in continued growth in this field, as is most recent

doctrine a modification of the old to some degree.



POSSIBLE STANDARDS

Considering what has been called "the quicksilver

w35

quality of First Amendment doctrines y 1t is not too
surprising that the law in relation to public-employee
freedom of expression has been relatively unsettled over
time. This uncertain status of the ruling case-law has

been greater in respect to this occupational group than

has existed in the subject of freedom of expression
generally. The reason for this is that most First Amendment
cases have centered around the more visible topics of obsce-

86, loyalty and communism87 88

nity y and civil rights~~, rather
than having had dealt with the special fact situations that
the public-employee cases involve. One result of this pau-
city of case-law in the specific area of public-employee
freedoms is that most of the First Amendment tests which
have airsen have not been geared to acts so mundane as an
officer's criticisms of his police superintendent89: rather,
they look to "fighting words", criminal solicitation and
treasonous acts.

The first major First Amendment test was the "clear-

and-present—danger" test of Schenck v. United Statesgo. It

allowed interference with some social objectives by certain
forms of expression, but only as long as other social in-

terests were in a clear and immediate danger of being harmed.

91

Though this test was used in Wood v. Georgia’—, it is gene-

rally recognized that the “clear—and-present-danger" standard
has become an obsolete tool in constitutional law92.
A test contemporaneous with "clear-and-present-danger"

was the "bad tendency" test of Gitlow v. New York93. This
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formulation offered very little protection to freedom of
expression, as it looked to the protection of all other

social objectives first, and only as an afterthought shel-
tering whatever allowable expression might be left. Political
criticism and dissent was quite vulnerable under this test,

and its use was terminated in Dennis v. United State594.

A corollary to the basic premise of the "clear-and-
present-danger" test, and a notion completely contrary to
the preferred-position doctrine. This doctrine placed a
presumption of unconsitutionality on statutes restricting
freedom of expression, and called for the government to
justify its restrictions rather than for the citizen to show
how his rights were being abridged. The Court's use of this
standard has been irregular95. Because this test was not
formulated to deal with such extreme situations, like criminal
solicitation, as some of the other tests were, its basic
tenets could be applied relatively easily to public-employee
cases and the factual situations found therein.

The root test from which Pickering has sprung is the

"ad hoc balancing" test of American Communications Association

96

v. Douds: "The formula is that the court must, in each case,
balance the individual and social interest in freedom of ex-
pression against the social interest sought by the regulation
which restricts expression"97. The use of this test has been
the object of much debate 93. Its use was not accepted in

99

the landmark case of New York Times v. Sullivan’”’, which set

an absolute rule as to the effects of falsity in the law of
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defamation: this even though the Times doctrine was derived
from an early minority-view case which "may well be the most
elaborate, careful, extended act of balancing in the history

of American law"looz Coleman v. MacLennanlOl.

One test which has never been accepted for use by the
Supreme Court is the "absolute test"loz. This standard
seeks to define clearly such terms as "abridgement"™ and
"freedom of expression", and set up lasting barriers to
state action across the board, rather than continﬁally to
balance interests on an ad hoc and ad hominem basis. The
standard would then, through its definitions, limit the area
of allowable restraint to a smaller field than is permitted
by other tests. Because this test has not been developed as
fully as it might, it has remained subject to criticism as
the embodiment of merely "an unlimited license to talk"lOB.

As with the preferred-position doctrine, the breadth of
the "absolute test" would allow it to operate quite effeciently
within the context of public-employee expression cases.

Finally, there are a number of miscellaneous doctrines,
none of which has grown to the size of a full-blown First
Amendment test, but all of which have dealt with the topic
to some degree.

There is the two-level theory, holding that "(t)here are
certain well-defined and narrowly limited classes of speech,
the prevention of and punishment of which has never been

thought to raise any constitutional problem. These include

the lewd and obscene, the profane, the libelous, and the
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104

insulting or fighting words" This special attempt to

avoid the "clear-and-present-danger"” test is probably defunct

today, the victim of later First Amendment doctrinelOB.

A two-tier theory, holding that First Amendment rights
are to be protected more stringently against acts of the

federal government than against actions of the states, has

106 14 would

have been based on a use of the Fourteenth Amendmentlo7. It

was explicitly rejected in the New York Times caselog.

never been accepted by a majority of the Court.

It should also be noted that the concepts of void-for-

vaguenesslog, overbreadthllo

, and the "chilling effectmill
as they relate to regulations and statutes are operational
in all First Amendment cases, regardless of what "major"

test might be used in the decision. As with the preferred-
position doctrine and the "absolute test", these three con-

cepts are quite broad in scope and present no difficulties

in their use in public-employee cases.
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66.
391 US 563 (1968).

67
E.g., American Communications Association v. Douds, 339 US
332 (1950); O'Brien v. United States, 391 US 367, 377 (1963).

63.

The court reprinted the letter and performed its own analysis
to determine the extent of false matter in the charges. 391
Us, at 575-78.

69.
Pickering v. Board of Education, 36 Ill2d 563, 225 NE2d 1

(1967).

70.

391 US, at 563. The Court had discussed the unconstitutional-
conditions doctrine and the line of cases that have followed
it, but did not accept its use here. The earlier cases had
refused to move into any discussion of "whether an abstract
right to public employment exists"™, Wiemann v. Updegraff,

344 US 183, 192 (1952). See Schware v. Board of Bar Examiners,
353 US 232, 239 n.5 (1957). The relatively recent case of
Keyishian v. Board of Regents, 335 US 539 (1967) stood by the
unconstitutional-conditions formula even though its discussion
of academic freedom could have easily been fit into a balancing-
test. Id., at 603-05.

71.
391 US, at 569:

Because of the enormous variety of fact situations
in which critical statements by teachers and other
public employees may be thought by their superiors,
against whom the statements are directed, to fur—
nish grounds for dismissal, we do not deem it
either appropriate or feasible to attempt to lay
down a general standard against which all state-
ments may be judged.

72.
Id., at 570.

73.
Ido’ at 5720
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74-
Id., at 572 n. 2.

75.
Address by Assistant Atty. Gen. W. H. Rehnquist before the

Federal Bar Association, Sept. 13, 1970, "Public Dissent and
the Public Employee", at 4.

76.
Brukiewa v. Police Commissioner of Baltimore, 257 Md. 36,
263 A2d 210 (1970).

77 .
Tepedino v. Dumpson, 24 NY2d 705, 249 NZ2d 751 (1969).

73.
Lefcourt v. Legal Aid Society, 33 USLW 2633 (SDNY 1970).

79.
Puentes v. Board of Education, 24 NY2d 996, 250 NE2d 232 (1969).

See Goldwasser v. Brown, 417 F2d 1169 (CADC 1969)(civilian
teacher employed by the military).

80.

Murray v. Vaughn, 300 F. 3upp. 633 (D.R.I. 1969)(preliminary
motions); Murray v. Blatchford, 307 F. Supp. 1038 (D.R.I. 1969)
(final disposition).

81.
Watts v. Seward School Board, Alaska, 454 P2d 732, pet. for

cert. filed, 397 US 921 (1969).

82

Brukiewa v. Police Com'r, supra note 76.

830
429 F.2d901 (CA7 1970).

84.
See generally Note, The First Amendment Overbreadth Doctrine,

83 Harv. L. Rev. 345 (1970).
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35.

W. Van Alstyne, The First Amendment and the Suppression of
Warmongering Propoganda in the United States: Comments and
Footnotes, 31 L. & C.P. 530, 546 (1966).

86.
E.g., Roth v. United States, 354 US 476 (1957); Manual Enter-
gggs?iggé)Day, 370 US 478 (1962); Stanley v. Georgia, 394 US

37.

E.g., Wiemann v. Updegraff, 344 US 133 (1952); Yates v. United
States, 354 US 293 (1957); Keyishian v. Board of Regents, 385
Us 589 (1967).

33.

E.g., NAACP v. Alabama, 357 US 449 (1953); NAACP v. Button,
371 US 421 (1963); Shuttlesworth v. City of Birmingham, 394
US 147 (1969).

89.
Pranger v. Break, 9 Cal. Rptr. 293, 297 (1960):

The "clear and present danger" doctrine has
no application to activities of public
employees where the sanctions imposed are
suspension or dismissal from the public
service.

900
249 U3 47, 52 (1919).

91.
370 US 375 (1962).

92.

See McKay, The Preference for Freedom, 34 NYU L. Rev. 1182
(1959); F. Strong, Fifty Years of "Clear and Present Danger";
From Schenck to Brandenburg--and Beyond, 1969 Sup. Ct. Rev.
41 (1969).

93.
268 US 652, 670-71 (1926).
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94.
341 US 494, 507 (1951).

95.

The origin of the doctrine is in Mr. Justice Stone's remarks

in "footnote four" of United States v. Carolene Products Co.,
304 US 144, 152-53 n.4 (1933). Its most lucid exposition has
been in Thomas v. Collins, 323 US 516, 529-30 (1945). See
McKay, supra note 92, at 1191. The demise of preferred-
position as a continuing test followed Mr. Justice Franfurter's
comments on the standard in Kovacs v. Cooper, 336 US 77, 95-96
(concurring) (1949).

%.
339 US 332 (1950).

97.
T. Emerson, Toward A General Theory of the First Amendment,

72 Yale L. J. 877, 912 (1963).

93.
See citations, Id., at 912 n.37.

99.
376 US 254 (1964).

100.

H. Kalven, Jr., The New York Times Case: A Note On "The
Central Meaning of the First Amendment", 1964 Sup. Ct. Rev.
191, 215 (1964).

101.
78 Kan. 711, 93 p. 281 (1908).

102.

The most consistent exponents on the Court of this standard
have been Justices Balck and Douglas. See e.g., Bareblatt v.
United States, 360 US 109, 140-45 (1959)(Black, J., dissenting);
Scales v. United States, 367 US 203, 262 (1961 (Douglas, J.,
dissenting). See also A. Meiklejohn, The First Amendment is
an Absolute, 1961 Sup. Ct. Rev. 245 (1961); W. Brennan, Jr.,
The Supreme Court and The Meiklejohn Interpretation of the
First Amendment, 79 Harv. L. Rev. 1 (1965). For criticisms
of the absolute-test see e.g., Konigsberg v. State Bar, 366
US 36 (1961)(Harlan, J. for the majority?; McKay, supra note
92, at 1193-1203.
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103.
Konigsberg v. State Bar, 366 US 36, 50 (1961).

104.
Chaplinsky v. New Hampshire, 315 US 563, 571-72 (1942).

105.
See Kalven, supra note 100, at 217-18.

106.
H. Kalven, Jr., Metaphysics of the Law of Obscenity, 1960
Sup. Ct. Rev. 1, 21-23 (1960).

107.

Beauharnis v. Illinois, 343 US 250, 237-95 (1952)(Jackson J.,
dissenting); Roth v. United States, 354 US 476, 496-508 (1957)
(Harlan, J., concurring and dissenting).

103.
376 U3, at 276-77.

109.

E.g., Whitehill v. Elkins, 339 U3 54 (1967); Keyishian v.
Board of Regents, 385 U3 539 (1967). See generally Note,
The Void-For-Vagueness Doctrine in the Supreme Court, 109
U. Pa. L. Rev. 67 (1960).

110.

E.g., United States v. Robel, 339 US 258 (1967); Kunz v. New
York, 340 US 290 (1951). There are different constitutional
considerations involved in attacks on the ground of vagueness
(prodecural due process) as opposed to overbreadth (substantive
due process). Keyishian, supra note 109, at 603-04, 603-10.
See generally Note, The First Amendment Overbreadth Doctrine,
83 Harv. L. Rev. 844 (1970); Note, Less Drastic Means and the
First Amendment, 73 Yale L. J. 464 (1969).

111.
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