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ABSTRACT
SHOULD ECONOMIC CRITERIA BE USED BY THE FCC IN DETERMINING
THE NEED FOR NEW AM RADIO STATIONS?

by Stuart Luedtke

Broadcagting and Jederal Policy. -- The basic purpose and
philosophy of the Federal Communications Commission is to stimulate

broadcasters to greater efforts to meet the program needs of the areas
they serve. In so doing, they may better carry out their primary
obligation of serving the "public interest, convenience and necessity.”
For this reason, and because American radio is primarily a profit-making
venture, the Commission has sought to stimulate service in the public
interest by allocating additional stations to many markets. The ratiomale
for this actiom is that each station will try to do a better job of
serving the public than ite competitor im order to attract both listeners
and revenue from advertisers.

The Problem Under Study. = The general problem with which this
research is concerned is the competitive situation faced by AM radio
broadcasters in 1962. One-third of the AM stations are losing momney
and many others are existing on a marginal economic basis. It is the
purpose of this research to make a historical-analytical study of the
FCC's allocation policy and practice with regard to the use of economic
criteria in determining the need for new AM statioms. The study takes
inte consideration the inability of many stations to render good service
because of an over-competitive situation in many markets. The study also
comsiders the policy of the Commission and the courts in cases of econemic

injury to am existing station as a result of the Commission's allocation

policy.



2 Stuart Luedtke
gources Used. -- The important sources utilized for this study were
journal articles, govermment documents and releases, a number of articles
from industry publications, and several books. A large part of the source
material in this study consigts of FCC cases and court opinions.

Jindings. -- Analyses and documentation of court and commission cases
demonstrate that, siace the days of the Federal Radio Commission in 1930
te the preseat, the Commission and the courts have vacillated between
admission and denial of the use of economic criteria in determining
vhether new licenses sheould be issued. The implications of the anti-trust
laws, the First Amendment, and the Communications Act concerning
competition im broadcasting are analyzed, and considered to be no barrier
to the use of economic criteria by the Commission.

Finally, recommendations are made calling for a clarification of the
Commission’s policy on the use of ecomomic criteria. The suggestion is
made that there are sufficient grounds for a policy which would consider
the need for a new station in a given market, as well as the economic
poteatial of that market. A more vigorous and emphatic use of FCC powers
is called for. Comgressional action is recommended if the Commission can
find no legal basis for implementing an allocations policy that regards
broadcasting as a quality instrument for public service, as well as a

competitive enterprise.
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CHAPTIR I

“SEOVLD ECONOMIC CRITERIA BE USKD IN BRETERMINING
THE WEEP FOR NEW AM RADIO STATIOWS?"™
BACKGROUND AND DIMERSIONS OF THE PROBLEM

The basic purpose and philosephy ef the Federal Commumications
Commissions statement of program pelicy in July 1960 was te stimulate
breadcasters te greater efforts te meset the pregram needs of the areas
they serve and ia se doing, te better carry ewt their primary ebligatiens
of serving the public interest. Unfortunately, the cempetitive situatioa
today in AM radieo is such that many statiens are unable or wawilling te
offer te their listeners the kind of pregram service the FCC would liks.
This is because, as Commissiener Fred W. Ferd said in an address te the
Kentueky Broadcasters' Associatiea ia Octeber of 1961, "We are eperating
ia an econemy of ssturatien of radio statiems im many pepuleus aress.
1f we coentinue present pelicies for licensing radie statiems amd the
smber of vadie stations centinues te multiply we will find that ia spite
of eur efferts to create a better climate for improved pregrammiag,
existing engineering, allecatiomn or precessing pelicies may seutralise
our actions. This may ceme asbeut by reasean of preeccupation by statiea
namageneat vith ecememic survival and a finaneial imability te ceaceatrate

on the needs of their service areas imstead of their emptyisg poekctbub."l

17zed V. Pord, Commissioner, ¥CC, in en Addyess te the Kentwcky
Axeadcasters Agsecigtiey, Oct, 19, 196], Lexingten, Keatucky.
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AM radio statiens seem to have develeped a finamcial paradex.
Revenues and profits for the averags statien keep going dowm, and the
value of the statiea preperties keeps msunting. There have been several
reasons cited for this paradex: umeven competition makes seme segments
of the industry mere attractive to imvesters becsuse they are less
csmpetitive; radio in gensral still sppears to be a goed business in-

vestmsnt to many, evea if revenus and profits are dowm; and the aggressive

eperater still sees a chamce te best the mnzo.z

Breadcasting Magering editer Sel Taisheff had this te say abeut
increased AM radie competition in am editerial im the Oct. 3, 1959 issue

of Bregdcaeting:

In the past decade, (1949-59) the number of radie statiems
in operation has visea by 67X, the mmber rveportiag sa
annual less by 74%.

In the year 1948, 1,824 statiens were eperating. Of
that number 581 lest memey. In 1958...3,066 statiems
operated thresugheut the year. Of that mmmber, 1,013
suffered lesses.

These are the celd measurements of a competitive situation
that 1s getting hotter by the minute. HNeat is gemerated
by frictien, and there is much frictiem ia radie teday.
Talk te any radic bresdcaster frem sny cemmuanity bigger
than a crossreads amd you will hear steries of bitter
compotitien for aviiemoce and business.

Ia its meost extrems forms the cempetitiom for audieace
degenerates inte wild premetions and wilder pregrammiag.

The ebjective 1s to be first im the ratisgs==-mever
uind by how small a fractiem or by hew few listemers it
vepresents. Be first im the ratings, the battle cry gees,
and thea you will get the business.

2c. H. Tower, Competition is teugher: traces pestwar radie
trends, Brasdcasting., 57:80-1, Oct, 19, 1939,






3

The urge to be first was respensible for twe situationms
wvhich have ceme to matiomal attentienm recently, (1959),
In Los Angeles ene statien effered listeners $10,000 for
finding a certaim disc jockey. Anether Les Angeles statien
foeund him ia Buffale. ‘

In Denver one station has accused another of allewiag
smutty broadcasts te go en the air., True or false--the
accusatione=and the circumstances giving rise te it=ewill
deo mething to enhemce the image of radio.

We have a feeling that wnless the urge te be first is
repressed, or at least eembined with ether urges of mere
lasting value, it will be the whele of radie that will get
the business ia the leng rum-=and met the kind of businsss
that statiens cea bill,

The mere complaintes ene breadcaster makes agaimst amether,
the mere reason ene broadcaster gives amsther te cemplain,
the stromger will become the argumeat feor artificiael
limitation of cempetitiom.

It is sa argument that has eftea been heard, and semetimes
frem unexpected seurces, At the Stexz station disc jeckey
conventien in the spring of 1959, Gerden McLenden, ene of
the most successful cempetitors in radie, publicly speke
out for legislatien te permit ne mere statiens in a market
than the government decided the ecenemy could nppcrt, Other
eperaters have expressed the same theughts privately.

Taisheff gees on to give his views en the desiradility of such
legislatioen:

However undesirable the by-preducts of free cempetition
in radio (limited enly by the availability ef frequemcies
under proper engineering standards), they are less wa-
desirable tham gevermment ecomemic contrel weuld be. Let
the goevernmeat restrict the mumber of statiems by its
evaluatien of the ecememic petential of a market, aad the
goverament will alse restrict the ameunt of money amy of these
statiens can make and will impese other conditiems for deing
business.

If there are mere radie statiems licemsed tham the U.S.
econemy can swppert, the rigers eof free cempetitiem will
eliminate seme of them.

Unfortunately, this has not been the case, and the competitive situatiea

in radie has wersemed since 1959,

3501 Tatsheft, The Shert View, am editerial, Broadcasting,
Oct. 35, 1939. p. 126.






Taisheff centinues:

These stations vhich adapt themselves te a cenditien
of intemse competition, which imvent mew services that
meet public needs, will mot enly survive but fleurish.
Strong management and seund plammning cam build a radio
system which will expand as the mation expands.

But there is a dismal future for that type of radie

management which thimks that the termimal peiat fer
advance planning is the date of the next ratiag repert.

4

It is pessible that many statioms would be happy te provide mew
and imaginmative services but camnot afford better programming because of
the imcrease ia AM rvadie statiems since the end of Werld War IXI. In
order te survive, these stations must previde the chespest pregramming
pessible in an effert te shew a prefit., American commercial radie is a
prefit-making veature ia spite of the fact that it is licensed ia "the
public imterest, conveaience and mecessity.”

Supreme Court Justice Pelix Framkfurter states im the decisiem
of NBC ve UB, 319 US 190 (1943) that:

"The plight inte which radie fell pftot to 1927 was attributadle
te certain basic facts abeut radie as a mesns of commwmication--its
facilities are limited; they are met available te all vhe may wish te
use them} the radie spectrum is simply met large encugh te accemmedate
everybedy. There is a fixed matural limitatiea upomn the number of
stations that cam eperate witheut interfering with one amother. Regu-
latien of radie was therefore as vital te its develepment as traffic

comtrel was to the develepment of the .-u-»uo.’

‘M.. p. 126.

’m_u_]_._;_._. 319 ws 190, 213, 215~17 (1943).
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In enacting the Radie Act of 1927, the first cemprehemsive scheme of
esatrel ever radio communication, Congress acted upon the kmowledge that
1f the potentialities of radio were net te be wasted, regulatien was
essential,

"But the act does net merely restrict the Commission te supervision
of traffic. It puts upom the Comaissien the burden of determiming the
osmposition of that traffic. The facilities of radio are mot large
enough to accommodate all who wish to owm them. Methods must be devised
for choosing ameng the many who apply, and since Congress itseif could
not do this, {t committed the task to the Commission.”

“Ihe Cemmission was, hewever, mot lsft at large ia performing
this duty. m touchstone provided by Comgress was the ‘public imterest,
convenience or neesssity.’

"...The facilitice of radie are limited and therefere precieus;
they cannot be left te wasteful use witheut detrimeat te the publie
interest....” "The Commigsion's licensing functiom cenmnot be die~
charged, therefere, merely by findiag that there are ne technolegical
objections te the granting of a licemse. If the criterion ef 'public
iateres’ were limited te such matters, hew ceuld the Commissican checss
between twe applicants for the same facilities, each of whom is
finaneially and techaically qualified te eperate a station? Simce the
very imception of federal regulstiem of redie, cemparative cemsideratioms
as to the services to be rendered have governed the application of the

standard of 'public interest, comveaiemece or mecessity.' §

‘Dt‘.. pP. 213-217.



: . PP P i ' . L (2084 A A TR
. - . B
4 . . . . (S . s ‘ ,. . o L S
- VI
. .
. . h
' ) o P . B e
N . . N . [ ’ '
) ' PR ¢ - . N { N - .
! . . . : " .
. . . : . .
. ) ’ ) - ' - < .
N . . . PN

. ‘ e . ! PR s
L . .
P—
. . ' . . ‘ . .
. : . .« o
. ¢ . ‘o 3 [ . ; . "
. 1 )
- y ' : ' oo -
P ot 2 a4 . ¢ s, '
1 .
. . FE

. e C RN S R . . . . v . .
. . . ' . [ Lo 5ot

e a M SAME s MmAea im. s San e mm ® e e o m s cm a4 %o w8 N s . wes Fin e s e W A e s G e s e wimie e ews as e e ———-



6

Justice Frankfurter's statement, I think, brings into clearer
perspective the issues that are involved regarding the duties of the
Commission where they relate te the issuing of licenses. Clearly
there are other than technological factors which must be considered
1f the "public interest, convenience and necessity™ 1s to be served,
The §torer Progadcasgting case illustrates a Supreme Court consideratiom
of the "composition of the traffic" in radio broadcasting. In this
case, Storer stated that it was beirg caused injury by the FCC rules:

secStorer is adversely affected and aggrieved by the

order of the Commissien adopted oa November 23, 1933,

smending the Multiple Ownership rules, in that:

(a) Storer is denied the right of & full and
fair hearing te determine whether its owmere
ship of an interest in more than seven standard
radio and five television broadcast stations,

in light of and upon a shoving of all materisal
circumstances, will thereby serve the pudblic
interest, convenience and necessity,

(b) The acquisition ef Sterer's voting stock by
the public wunder circumstances beyend the ceatrel
of Storer, may and could be vielative of the
Multiple Ownership rules, as amended, and result
in a forfeiture of licenses now held by Storer,
vith resultant loss and injury_te Sterer and te
all other Storer stockholders.’

The Storer complaint was that the rules were in cenflict with
the statutory maindates that spplicants should be granted licemses 1f
the pudblic intersst would be served, and that applicants must have a
heariag before demial of an applicatiea.

The Multiple Ownership rules provide that licenses for breadecasting

stations should not be granted if the applicant directly or imdirectly

7Un1tgg States, et, al, v Storer Broadcasting Cempgmy.
351 us 192 at 197 (1953).
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bhas an interest in other stations beyond the number limited by the rules.
The purpose of the limitations is to avoid over-concentrated contrel ef
bresdcasting facilities. Since Sterer already had five VHF televisiem
statioms, its application for a sixth was denied witheut & zehearimg.

The court ruled that Saection 309 (b) of the Communications Act
does mot vithdrav frem the Commission the rulemaking autherity necessary
for the erderly coaduct of its buumn.a

As cenceded by Storer, "Section 309 (b) does mot require the
Cemmission to hold s hearing before denying a license te eperate a statioa
in ways econtrary te these that the Cengress has determined are ia the pwbliec
aterest."?

The Ceurt continued:

eeeThis Commission, unlike other agencies, deals with

the public interest. 1Its authority cevers new and rvapidly

developing fields. Cangress sought te create regulatioa

for public pretection vith careful provision te assure

fair opportunity for epem competitiea im the use of

bresdcast fecilities., Accerdingly, we cesamot imterpret

Section 309 (b) as barring rules that declare a preseat

inteat te limit the mumber of statiens cemsisteat with a

permissible cencentration of cemtrel., It is but a rule

that ammeuwnces the c_luim'o attituwde en public pretection

against such comceatratiea.

The court therefore made it clesr that the FCC dees have rulemakiag
power teo pretect the publie ia the econcmic sphere of breadcasting, as well
as the technical and programmiag arsas. Sectioam 3.33 of the Rules covering
standard (AM) breadcast statiems prevides that ne liceanse may be gramted

te amy party vhe already owns, eperates or contrels amether seuch station

8vid., ». 202,
91bid., p. 202.

10r044.. ». 203.






8
which serves substantially the same primary service ares, except on a showing

1
that the public interest will be served. This is known as the duopoly ml.c.1

There have been exceptions to this rule however. In Lubbock County Broade
sasting Co,, & BR 493 (1948), the Comaission said that each case invelving
multiple ewnership must be decided on its merits and that Section 3.35 of
the Rules is not an absolute bar to a graant in every instance invelving

everlapping service areas of twe stations under common mtnl.u

FCC Commissioner Fred Ford recalls that, until 1940, the FCC free
quently rejected applications wmless there was preof that the station wes
needed. Meve pecently the Commission and the ceurts have takem the pesitien
that breadcasters ave expested te eperate ia & free economy, witheut ecenomic

pretection frem the mmt.u

Now, Ferd wenders if the time has ceme
for the FCC to re~examine its thinking: "Nas the tremendeus increase im
cenpetitisa between statiems really dreught the benefits which eur ageacy
contemplated, or has cempetition beceme & destructive ferce decreasing ths
quality of programming and placing statiem after statien em a marginal
econsnic basis?! Is bad pregramming driving out the good because it cests
less te mt"u

1f we amalyse the fiscal side of statien eperation since the end of

Weorld Var II, we find these trends im the radie cempetitive picture:

uialtor B. Emery, Broadcasting and Government, Michigan State
University Press, 1961, p. 176.

12, ubbock County Broadcasting Co., & RR 493 (1948).

13 1¢onse Cutback Might Help Radie Ismprove, says Ford, Advertising
Ass. 321 1+, Octeber 23, 1961, p. 12.

Wivig., p. 12
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1. Radie cempetition is growing every year. Three station
radio merkets where FCC figures are available shew that a
majority of such markets are in the 0% te 10% prefit margin
categery for the markets as a whole, All these markets showed 2
lewer prefit margin fer stations that were operating in 1943,
with the smallest decline occurring in the milliem and over
population urkcto.ls
2. In 1946, there were 996 statiens; in 1960, 3,451 statiens;
ia 1962 there are a lotal of 3,680, with 3,886 autheriszed te go
on the cir.u Excluding netwerks and the statiems which they
own and eperate, tetal breasdcast revenues imcreased little mere than
200X frem $220,584,000 in 1946 te $328,834,000 im 1960, It is
importaat te mote that even with this increase of 2,445 statiems in
14 years, inceme before state and federal taxes decreased frem
$57,122,000 ia 1946, to $51,281,000 in 1960. The change in the
seurce of this revenue to predeminatly lecal time sales is alse
significamt. In 1946, 21% of lecal time sales of brosdcast statiems
was netwerk, 317 mational spet, and 481 lecal., By 1959, network
time sales decreased to 2%, natienal spot sales remained the same
(311), and lecal time sales iacreased te 67%. Thus, wvhile the
average revemus for stations maintained a geed earaing recerd,
more than ene~third of the standard U. 8. breadcast statiems re-

17

perted an operating loss im 1960. (See additienal fimancial

M. . &o. Pe 80,

16curreat statistics, Preadcasting, 62:97 August 20, 1962,

yerd speech, gp. git., Oct. 19, 1961,
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data in the Appendix).
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The fellewing table shows the fluectwatiems in the reveawes and

profits of the breadcasting industry as a whele and AM radie in partieular

oinees 1944,
Caleandar Toetal iadustry Total radie AN+ Radie prefits

e adi before taxe

I 2T

1944 $246.4 mil, $246.4 mil, +25.8 $90.3 mil. +35.8
1943 $300.0 nil, $300.0 mil, 48,7 $83.5 mil, 7.4
1946 $322.6 mil. $322,6 mil., +7.8 $76.3 mil, <8.3
1947 $363.7 mil, $363.7 mil, +12.8 $71.8 mil, 6.1
1948 $406.9 mil, $406.9 mil, +11.9 $64.1 mil, -10.7
1949 $449.5 mil. $415.2 mil, 43,3 $52.6 nil, -13.8
1950 $550.4 mil, 4445 mil,  +6.2 $68.2 mil. +30.0
19351 $686.1 mil. $430.4 mil, +2.8 $57.5 mil, ~16.0
1952 $793.9 mil, $469.7 mil, +6.0 $60.1 mil, +4.3
1953 $908.0 mil. $475.3 mil,  +2.6 $55.0 mil, 8.4
1954 $1,042,5 mil, $449.5 mil, =5.4 $41,8 mtl, --24,0
1935 $1,198.1 wil. $433.4 mil, 40,9 $46.0 mil, +10.0
19356 $1,377.5 uil. $480.6 mil.,  +6.0 $49.2 mil. +7,0
1957 #1,461.5 mil. 05183 mil.  48.0  54.0 mil. +10,0
1958 $1,553.1 mil. #523.1 mil. +1.0 $37.3 mil, <32.0
195 $1,723.9 mil. $360.0 mil. +7.1 $42.4 mil, +13.7
1960 $1,866.3 mil, $597.7 mil.,  +6.7 $45.9 mil. “.3!

See "Breasdcast Industry Fimamcial Data"™)

» Fumbers 11 threugh 27, Fiscal

“
Yeays m.s-uil. (
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Centrastiag preceding reveaue and prefit figures with the tetal
commercial AM radie statiess in eperatien or sutherized for a comparable
year ia the fellewing table, it becemss appareat that revemues have set
kept wp with the imcreasing awmber of AM redie statiems im eperaties.

COMMERCIAL AM RADIO STATIONS SINCE 19435
LISCAL XEAR ___ TOTAL LICENAER _ ___TOTAL ON AIR ____ TOTAL ANTRORIZED

1945 931 - 953
1946 961 - 1215
1947 1298 - 1795
1948 1693 - 2034
1949 1963 2006 2179
1950 2118 2144 2303
1951 2248 2281 2385
1952 2333 2338 2420
1953 2439 2438 2584
1954 2563 2583 2697
1933 2719 2732 2840
1956 2871 2896 3020
1957 3044 3079 3238
1958 3218 3253 3353
1939 3328 3377 3500
1960 3442 3483 3581
1961 3545 3602 3757

19

199nited States FCC Annual Repert, Wumber 27, Fiscal 1961, p. 59.
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Ia granting applications, particularly fer nighttims operatien,
the Cemnission has beea inclimed te autherise statiems effering little or
»e interferenmse teo existing statiems, evem theugh the propesed statien is
subject te interferemee well ever the recemmended values of the allecatien
standards. The view is takea that vhen an applicant knews the restrictiens
that will be placed om his eperatien, and can install a station without
materially iacressing interference te other statioms, that service sheuld
be permitted 1if the aspplicant feels that it is ecememically fcuiblo.zo

This statement of Cemmission pelicy appeared in the FCC's amnual report
fexr 1947 and helps to acoount for the greatly increased mmmber of AM
license gramts since the ead of Werld War II.

In the 27 menthe between the cleose of World War II amd Janwary 1,
1948, the Commission autherised 1,054 mew AM statiems. At the clese of
fiscal 1948, a tetal of 881 spplications for mew or chamged AM statieas
was pending; 401 (or 43.51) were awaiting hearing. At the same time, the
Commisoion noted that frem an emgineering viewpeint, desirable AX
fecilities were boceming searcer, with unlimited time facilities practically
sonsxisteant; and daytime ouly facilities were extremely hard teo fiand ia
the mere heavily pepulated aveas of the eoutry.n

Ia spite of the imcreasing scarcity of AM frequencies, aad the greatly
incressing coapetition, the FCC continued to great licemses at aa fa-
creasing rate vhile issuing centradictery statements. On the eme hand

it bamsaned the fact that the air was rapidly beceming crewded te the limit

mwmggg. Number 13, Fiscal 1947, p. 17.
21
Apaysl Bepext of the FCC, Number 14, Fiscal 1948, p. 30,
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of capacity, and at the same time cited the increasing number eof appli-
catiens acted upon and granted.

- The Commissien meted im its repert fer the Fiscal year 1955
that "the year 1954 marked the first time in 16 years that the radie
industry failed te establish s new alltime high for total revemwss which
declined teo $449.5 millien, or 5.42 belew 1953."” At the same time
the maturing televisien industry set a mew recerd for total revense,
surpaseing radie!s recerd high of $475.3 millien vhich was reached im
l’”.”

By 1954 it was appareat that televisien was taking large pertiems
of advertising revenwe that had previcusly belenged to radie, while the
aumber of AM stations continued te increase. If these events seemed to
indicate that a new poliq for AM redio allecatiens was needed, nene
was takea, or even mentiened in the 1955 Annual Repert of the FCC.

' However im 1956 the Commission report moted that "...the AM baad is,
generally spesking, se crewded that enly lecal daytime statiems, fer the

mest part, are new able te ‘shechorm im.'" %

Succeeding years did net
lead te s decline ia AM allecatiens eor even a relative slewing ia
precessing. No agency questioned the value of additiemal statiems in
the light of the éromd spectrun, the eminous financial data sad

the continuing decline in the ovetill quality ef radio prograsming em a

natienal basis.

”W. Mumber 21, Fiscal 1933, p. 120.

21b1d., p. 120.

z‘w. Number 22, Fiscal 1936, p. 32,
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On a geegraphical basis, competitiean is unevenly distributed,

The largest increase in the number of statiens has been im the South

Central and seutheast sectiens of the U.8,, pgrticularly in the small

Wtzs

Figures frem PCC's official reccord em statien inceme cempars the

groving aumbers of eutlets ia a number of markets.

Baltimere:

Diruinghent

Atlentas

Dallast

Tort Wertht

Peoria Ill,.¢

Clarlette, N, C.$.

Little Reck, Ark:

st. lewis!

Year Statiems

1950
1960
1930
1960
1930
1960
1950
1960
1930
1960
1950
1960
1950
1960
1950
1960

L35 .

1960

10
13

9
12
11
18

7

P
»n

® W N > = o v o

11
14

Fy—
$3,554,865
$5,699,399
41,833,973
2,261,206
92,861,627
$4,470,376
$2,983,87
$4,353,397
41,559,827
$1,711,873
1,122,412
41,182,532
$1,814,711
$1,538,900
$ 904,492
$1,047,648

45,917,879

$7,039,432

Income Less

$816,590
(befere taxes)
$872,989
$389,245

$101,712
$863,870
$347,195
$773,003
$188,707
$209,237
$ 14,163
$ 93,809

$148,659
$493,341

$103,281
$209,051

$114,362

1,291,171
$ 473,99 2

z’mt. wo. p. 80.

263:reh contrel for AN radie?, Breadcasting, 62:27+, April 9, 1962,

p. 27.
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Ian 1950, 1,976 radio stations reported total revenue of $340,891,476
from which they earned $55,113,872 in income before taxes. In 1960,
3,300 AM stations took in $560,315,348 but the income stood still,
tetaling $535,200,977. Other examples of the thinning community revenue
dollars are these:

In 1948, six Demnver AM stations shared $3565,000 income;
i 1960 17 stations shared $171,000, less tham one-third of this sum.?’

Ia Pheenix, where the population doubled im the last decade, the
five statieas operating im 1948 shared $204,000 in income; nine statioms
lest 450,000 i 1955; and 15 stations showed a loss of $62,000 i 1960.2%

- To what extemt the FCC should take inte account the ability of

& community to support any additiomal broadcast stations has been one of
the msst persistent and difficult questions in the eatire fiecld of
broadcast regulatiomn. At the MAB convention at Chicago during the first
week of April, 1962, the issue came to a head when FCC Chairman Newton
Nisow preposed putting a freeze on AM allocations. He suggested a
"shirtsleeves working conferemce™ to discuss the present art of radio
broadcasting. "We are so busy grinding out grants of mew licemses that
ve need to step back and take a look at why we're doing it," Minow said.
“An iatensive search fer answers is long overdue and a search for

peliciea that cenform te the amswers is i.upcuun."”

Chairman Mimow immediastely received wholshearted endorsement from
the majority of the NAD member delegates in the sudience. The NAB accepted

114, , 9. 27.

8014, ». 27.

Bivid.. ». 27.
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the propesal and indicated it would be plclzaud to participate in a
conference with the FCC to find solutions to broadcasting's problem.so

Chairnan Minew also said that he felt that engineering standards
must be tightemed and the Commission’s processing priorities sharply
gevised. He felt the FCC should encourage existing stations to merge
and sheuld alse delete stations te permit operation based on seuader
engineering standards, if these proposals are "guided by the principles
of no significant less of service and an aveidance of monopoly or undue
econcentration of eontrol."n

These are just a few of the many questions which the industry-
rce mtoimo would try te answer.

At the same conferemce, NAB head Governor Leroy Collins said that
"The econemics of goed broadcasting ar‘ such that a statien er a metwerk
simply cannot adequately determine community needs, plan fer the meeting
of these needs, finance the programming required, experiment with new
formats and develop mew talent without an adequate revenue luu."32

It takes momey, the governor continued, for breoadcasters to do
well the things that are expected of them:

It 1s futile te think that this kind of financial base can

be encouraged by the cemtimmed proliferatiom ¢f am wa-

duly large aumber of individual, competing broadcasting

wmits.

The theery of multiplicity as am inceative te better
programing aad a safeguard against mediecrity is a

fise theery, but im actual practice there is a point
of diminishing returns. Ko one wants menopely, but the

”m.. p. 27,

31_%_. p. 28,

325014., ». 28,
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alternative is not the extreme in the other directione~
anarchy threugh everpepulatien of bresdcast facilities.

For whea this happens, each econsmic wait is ferced

to cut back on costs, including important services in

the very areas vhere public meed requires stremgtheaing,

Grabness of wontormity sute 1a. 35 o o e dreesy

Chairman Minew warned, hewever, that the FCC sheuld met get tee
desp iante the awmber of stations a community caa afferd or it will be
eatering the utility type of regulation. Beth FCC and MAB officlals
stressed that ne ene is advocating that the goverameat utnn teo econcmis
stability cemsideratiens in making mew grants. In the late 1930's the
Cemmission had a question ia its application form relating te the nsed of
a community for the requested radie service. In a hearing, aa applicant
oftea was required te prove this need. This questieon was deleted frem
the spplication fm and as & hearing ieswe in the early 1940'0.“

Because no sdvance skill or kmewledge is mandatery, and because
pregramming seurces are cheaper, there may be a large number of -11&
statiems vhich de met adequately serve the public intersst. The Commissien
will eftea enceurage mergers because statiens have individual attributes
which cemplement each ether (i.ec., desirable frequeacy, well kmewn calls,
ne iaterference, wnlimited hours, memaging sbility, sales sbility asd
engimparing ability, complemeatary aeeonu).”

The FCC will make it imereasimgly difficult fer a etatien with
an unprofitable recerd to be seld if future sueccess depends on aswdience

premotions and gimmicks., It is likely that the Cemmission will require

33_%-. Pe 28,
Mbi4., ». 28.

3
Did., ». 29.
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the statiom ia fimascial straits te continue eoperating er tura im its

license. 1In the case of the latter, the frequency involved weuld net be

graated to a new out:l.on.36

Chairman Minew said that, "Theugh so many statiens are in the red,
radieo seems teo have 20 mertality rate. Radie statiens de met fede away,
they just multiply. The result has been a string of I0U's to several

past owners, mere and more rauceus commerciale, and a liceasee oo busy

37

tryiag ¢s pay his dedts that he cammet serve the public.” Miney asked,

“Is this the business of the Commission? If there are any jungle markets
overpepulated by quick~buck operaters where you have to scream at the
1istener te survive, is the Cemmission respensiblel?” In propesing a

study of radie, Nr. Mimew said he favers the present free emterprise

system, with all 1its shert term Crubuh.”

Sel Taisheff, editer of Bregdcasting, veiced his ebjections te
the establishmeant of econsmic criteria iam am April 9, 1962 editerial:

The machinery was started last week for gevermmeat actien
te reduse competition in redie. It is a kind of actiom
that a geed many breadcasters eagerly seek, and we enly
hope their eagerness vill net lead te an endorsemeat of
procsdures that could cause mere treubles tham they cure.

It 1is me secret that seme influsatial radie dbreadcasters
believe that the FCC ought te establish ecensmic criterias
te be applied with engineering stamdards in the censideratiom
of radie statien grants. Some even think a cembination
of econsmic and engineering judgmeats eught te be inveked
te eliminate seme stations that are en the air. We
suggest, as we have been suggesting fer years, that a
request for econemic pretectien is alse a request fer

3 o9 Peo 29,

”At Chicago: a Minew of many moeds, Broadcasting, April 9,

1962, p. 354.

3 big., ». Sh.
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JCC regulation of the busimess practices of the licemsees
te which it has accerded ecememic pretectien.

luntoriuny the ;mi.nt has M the right te
supervise the rates and practices of businssses that it
shelters from free markets. We do utashink that

broadcasters caa reverse that history.

Taisheff, in his editerial, advecated the sdoptien and ebservance
of vealistic engineering stamndards for radio, rather than ecemomic
eriteria. HNe does admit that there are tee mamy radie statiems, but
eays that many statiens have been squeesed in at the cest of signal
iaterference. Reception in many of the demsely pepulated arecas of the
country 1is ugtucd.“

If breadcastsrs cenfime their case te techaslegy when

they begin the FCC conferences om radie populstion that

will new be held, they will be en sound grownd. The

minute they begin talking sbeut ecenemic methods of

reducing cempetitien they might as well alse about
the prefit ceilimgs they are williag te accept.

Accerding to Bregdcasting Magasise, ageacy exscutives in a pesitien
te help shape the ecomsmic future of radie overvhelmingly boll;m that
reducing competition im radie weuld be bemeficial, Just how bemeficial
1s another question. They think redie weuld emerge with a better image,
better ’nu—iu d prebably better S(llhu. but they are div“od
sbout the exteant of these imprevements. Maay emphstically weuld prefer
that they net eccur at all, rather tham have them result frem .“uct

govermment interveatien.

Mprotits and pretection, Prosdcastisg, April 9, 1962, p. 122,
rv14., p. 122,

M., ». 122
42yeuld radie birth cemtrel help?, Jrpsdcagting, April 16, 1962,
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One media directer felt that a cutback ia radie statioms,
especially ia large markets, wuld bring te surviving statiems larger
natisnal ad bdudgets, even though the tetal radie budget might set imeresse.
Through a lessening of ceoupetitien fer the sudience, he predicted, radie
budgets might increase as s statiem's tetal sudience became a mere attractive
m.z.s

Amother agency mam felt that it weuld be helpful if statioms were
elininated in semes markets, but was doudtful that such s move would lead
to incressed spending ia radie. Ne advansed the theery that mere and mere
redie stations are destined te beceme lecal advertising carrieres (“just like
the lecal mewspaper™), largely because of television's continved grewth
end TV'e inereasing inrocads en the advertiser?s douu'.“

The vice president ia charge of media for a top agency eadorsed
the suggestion of reducing stations because "tee many of them eperate as if
they were s hardware store.” A smaller mumber weuld eliminate “fierece
coupetition™ and persuade seme statiens te impreve the quality of their
pregrams. It was his experieace, he said, that statiems which were
established as "going businesses” before the adveat of televisiea have
nzintained aceeptable standards and are obtaining the large pertionm of
mational »buiuu. NHe theught the radie market of the future, ideally
speaking, sheuld be ene with radie statieas appealing te beth & mass

sudience and to specialised udt«cu."s

O1bie., p. .

Mivid., ». 3.

ig., . 3.
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An efficial at anether agency teok the pesitiea that "eutting
dowa csmpetition dees met mecessarily make a better satertaimment mediwm,
Cenpetition betweean stations increases imeeantive te create better pregrams.
It alee gives téimebuyers a wider range of choice. Less cempetitien may
alge eamse advertieing rates te go wp. I thimk the best way the FCC
ecan handle the situatior is to be careful as to who it licenses, rather
them to trim down statiems indiseriminately.”*®

These comments indicate a varyiang degree of familisrity with the
overpepulation predlem, but gemerally the ageancy mea were in faver of
soms sort of readjustuent of the allecatiem pelicies of the ICC.

With the A freese erxderim effect as of May 11, 1962, Charles K.
Tower, sdninistrative viece president of Corinthisa Bresdeasting Cerp.,
zaised a wumber of questions regarding the issue of econemic criteria and
the FCC's "birth coutrel prepesal.” Ia a speech te the Kemtueky Breoad-
casters Assesistien, im Leuisville eu May 16, 1962, Mr. Tewer asked,
hat 1is neant by 'eccensmic pretecticn’ in breadcssting? Why is ecensmic
protection being advecated new? What are the implicatiems of the prepesal?
What sert of feormula for ecceomemic protectiem is likely te be develeped?
Will the prepesal, if adepted, mesn more contrel over pregramming? Will

it ssan meve supervisiea over station finances, and will brosdcasters

ouppert the prepesal 1""7

Nz, Tower asserted that many of those who advocate the pelicy “are
not primarily cemcerned vwith saving yeur dellar but are concerned with

vhat they nggard as lack of the centent and quality of the service.”

“61b14., ». 36.

‘7':.- questiens regarding the FCC's proposal, Broadcgsting,
May 21, 1962, p. &49.
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He said that 1f "economic pretectien is given,” breadcasters are "admitting
that a competitive prefit system dees not previde a satisfactery service....
Rcenomic protection will, im all likelihood, mean substantially more
esatrol ever programming and a much closer supervision ever the fimamcial
matters of broadcasting. Its chief impact will be in the smaller markets,”
Mr. Tower uid.“

A loek at the Commissien's pelicies and practices partially saewers
some of the questiens Mr. Tower has stated comceraing the "birth centrel”™
preposals being made.

The FCC has built wp ever the years a fairly well-artieulated
policy regarding eempetitiem in the breadcasting field amd the wse of
econemic criteria to determine admission of an applicamt te a giveam market.
HRisterically, the Commission has conceived of the breadcasting induwstry
as & cempetitive industry and has played aa impertaat rele in maintaining
and fostering cempetition. The Cemmissien permits mere than eme station
te eperate in a givea commmaity or area and te mazimise the tetal number
of stations; insures that there is ne everlapping of ewmership iaterests
amoag licensees of statioms in the same bresdcast service, i.e., AM or
TV, eerving substamtially the same ares; te limit tetal mumber of statieams
licemsed to s single imdividual er grewp; prevides reughly equal service
areas 80 that competitive superierity will rest en pregrammiag rather
thaa technical coverage; eacourage diversificatien of ownership in mase

nedia; assures freedem of the licenses from undue restraiats by metwerks

o8
Ibid., p. 49.
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and advertisers; and strengthens cempetition among the mtwrkl.“

The Commissiea does net cencera itself with rate patterms, rate
level or rate practices of statiens. The benefits which the Commissiea
expects to flow frem cempetitiea relate beth te the business practices
and to the programming of statieams.

On the business side, competition is presumed to previde a greater
assurance that .dnfttuu. large and small, will receive fair and equitable
treatment in ebtaining aceess te radie facilities and that wadue con-
centration of econemic pewer will be aveided.>®

On the programming side, the cempetitiea of statiems vying fer
sudience is expected to emcourage pregrammiag attractive te the pudblic and
reflecting community tastes and needs. JFurther, by limiting multiple
station ewnership, and by discouraging cress channel ownership of commmai-
cations media, the FCC sesks te maximisse diversity of program sesrces and
uou'. te feeter the fres flew of .-.., and te eacourage the airiag of
diverse views, attitudes and opiniens in the public imterest.

Ia shert, the Commission hepes that licensess emsreising their
responsibility within a cempetitive framewerk will ebviate the meed for
regulatery sctivity by the Commiseiem im the day-te~day eperatisus of

1
statiens. 3

The Commission’s concern sesms designed te sezve eme or both of
the fellewing purpeses: o

“l. K. Goldin, Bcomsmic and regulatery preblems in the breadcast

field, Land Bcowsmicy, 30:227+, 1954, p. 227.
0rid., ». 228.

31
Mo » P 228,
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1. Increasing the degree of divereificatioa of ecomomic
power,

2. Premoting a richer, more varied program fare.
The first, 1is hardly sufficieat to stand slene. While undue comcemtratiea
mey be uadesirable, considerastioms of efficiency, and conewmer satisfactiems

are critical im deciding whether a given degree of cenceantratiom is ex-

ceseive, 52

The critical dimension of competitiom in breadcasting is its effect
upon the program fare. The public imterest im broadcasting is largely
program-oriented. This poses a difficult set of problems in regulatiea

because the program is the by-product of stations' commercial mr.tiu.”

The Commission has consistently refused to exercise direct swper-
visien of proérai.; It has, however, recognized that programs are inm-
fluenced in at 1uot three ways. They are:

1. The variety of program cheoice is limited in any area
by the number of outlets. The Commission, threugh
its licensing policy, has attempted to maximisze the
number of outlets possible (subject to certain
limitations). These policies have been successful
up to a point, thea the law of diminishing returms sets
in. The problem is, vhere is that point and how do we
serve the public best in terms of statioms autheriszed.

2. The variety of programs preseamted will be affected
by the freedem of individual stations te select
programs under their mandate of public service respen-
sibilicy, .

3. The free choice of ouuu!‘-u. programs, is limited
by the supply of programs. .

”htcr 0. Steiner, Discussion: Coldin's Paper en Ecenomic and
Regulatery Problems in the Breadcast Field, Land Ecomomics, 30:
”. 333'23‘. 195‘. Pe 234.

53M.. | O 234,

“lm.. p. 233,
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In determining if a statiomn's entry iamto am area should be per-
mitted, the Commission has excluded ecomsmic facters relatiag to fimamcial
less, even whea admission of a mev statiea iato the area could result
ia bankruptcy of prior licensees and possible cessation of service. 8Such
a policy is the antithesis of those which rule industries such as wtilities.
It powerfully rebuts any claim that broadcasting is similarly regulated,
with primary jurisdiction for enforcing the antitrust laws vested ia the

rcc. 33

A review of the Commission's practice in comeidering the impact of
new competition on existing statioms shows that it has varied widely ever
the years. It cam best be understeed by amalysiag various cases and
decisions that the ceurtes and the Cemmissien have made as to whether or
aot economic criteria sheuld be cemsidered in the allecation of AM radio
stations. Such am analysis follows ia Chapter I1I.

”Victor R. Hansen, Broadcasting and the Anti-trust. laws,
Loy gnd Contespergry Problems, 22:372+, Autumm, 1957, p. 373.






CHAPTER 1I

A CEROWOLOGICAL REVIEW AND ANALYSIS OF FEDERAL RADIO COMMISSION,
FEBERAL COMENICATIONS COMMISSION, AND COURT POLICY AMD
PRACTICE IN CASES INVOLVING THE IMPACT OF NEW
COMPETITION UPOM EXISTING STANDARD
BROADCAST STATIONS

Buring the past thirty years efficial pesitions en refusal of
bresdcasting licenses becasuse of mevw competition have been diverse.
They vary frem the decision that the Federal Cemmunicatieons Cemmission
has ne suthority te cemsider any such facter, through an iatermediate
position that the Cammission may weigh such an ifssue but sheuld decline
te éo 90 as a policy matter, te the other extreme, enunciated in Carrvell
Rreadcasting Ce. v, JCC, 238 F2d 440, D.C. Circuit (1958), that the
Conmission must ia eertaia instances comsider the issue because of its
impest wpon the public, rather tham its effect wpen the existing statiea.
Inportaat becasse it affects the future of a vital imdustry, the questiea
alse exsmplifies the preblem of the degree of cempetitien which sheuld be
permitted in regulated industries. The issue of refusal of emtry ea
csoncnic greunds L8 sigaificent for all regulated industries when examined
in the light of anti-trust pelicies, and in the case of breadcasting raises

a further consideration of pessible goevernmental iunfringement of freedem of

the mn.“

“l.tehard A. Givens, Refusal of Radie and Television Licenses on
RBconsmic Crownds, Yirginis lLay Reviey, Vol. 46, 1960, p. 1391,
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One of the earliest cases which dealt with the questiea of ecensmic
injury vas HGJl, Inc. Y. Federsl Radie Cowmiseion 68 F2d 432, BC Circeit
(1933), ia December of 1933. WGH had claimed that sa imcrease of facilities
granted te WBENM ia Chicage broadcastiamg with statiem KFAB in Limeela,
Bebraska, would subject WGN to ecomomie injury. Im the ensuing ceurt case
which was the result of an appeal by WGN, the court ruled that WCN's
protest was "too vague, problematical and comjectural to furnish preseat
sebotantial ebjection” and the sppeal was dismissed.>’

One of the first cases to cems befere the newly created Federal
~ Communicatiens Commission im 1934 wes that of Red Oak Radig Cerperstisn
8t: gl. This case arose ever anm application filed by the Red Oak Radie
Cerporation, Carter Lake Iowa, and the Palmer Scheel ¢f Chireprastic,
Davemport, Iewa, for conseat to assigmment of the station licemse of
statien KICK, Carter Lake, Iowa, to the Palmer Scheol of Chirepractic
vhich then filed an applicatien for a eenstructien permit for the remeval
of station KICK te Davenport, Iowa.

However the Rock Island Broadcastiag Co., which was the liceasee of
station WHAY im Rock Island, Ill. protested (1) that sdditiemal facilities
were wsnecessary im the Rock Island and Davempert area; (2) that additiemal
facilities, if autherised, would subject statiom WHBF te ecomsmic injury
by swrtailing the sdvertisiag business of that statiea, and (3) that as a
zresult of such alleged pecuniary less the pretestant weuld be unable te
"e.uthu the high standard of service heretefore remdered.”

STy, nc, v, FBC, 68 F2d 432 at 433 Circuit Court, (1933).
58,04 Ok Radio Corp. et. al., 1 FCC 163 at 164, (1934).
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A9 a rvesult s hearing was erdered and the Commission gramted the
censtruction permit for removal of the statien te Davenport wpeam the
demsnstration, intgy alig, that there was need for the additiomal service,
and that petential advertising business ceuld maintain an additienal
statien. Pessibilities of finmmecial injury resulting te am existing
statien were considered by the Cemmission. The burdem of proef, ruled
the Commission, {9 on the protestant te sustain allegatiens cemtained ia
a protest filed against the granting of sa spplicatiem by the Commissicn.>’

1a makiag its decisien the Cammission censidered pepulation, coverage
ares, profit and less stateaents of the existing stations and the need fer
iecal service as well as prevailing business cenditiens and the advertising
petential of the area {avolved, However, the Commissien feund that the
protestant had net sustained its pretest and that the applicatiem for a
CP would serve the public imterest, convenieace and mecessity. It sheuld
be clear from the deliberatiens in this case that the mevliy~foermed
Commigsion did consider need for a statiem im a givem area and prededble
economic injury te en existing station.

Ia 1936 the case of Atkingon v, FCC reaffirmed the pelicy estsblished
in the Red Oak decision. 1In this case, a comstructien permit was graated
for a new lecal breadcasting statien te eperate daytime enly ia Watsenville,
Califernia, which, according te the testimeny of the spplicant Atkimsem,
was one of the best advertising fields for a city of its size (8,344).
Statiea KBON - NMoaterey, alse served thes area and offered depesitions te
show that the Meaterey Bay area of which VWatseuville is a part weuld met

be able to suppert commercially twe radie -tathu.w

44, . ». 168,
0rtkingen v, FCC, 3 PCC 137 at 140, (1936).
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As in the Red Oak case, the Commission allowed such evidemce to
be admissible but ruled it was not sufficieat te justify a decisien that
the Menterey Bay area would net be able commercislly te swpport twe
stations. It weuld appesr, them, that the Commissien’s pelicy was teo
sonsider the need for a mew statien ia a givem area as well as the effect
it would have wpon an existing statien, with the burden of preof placed

upen the pretestant.

Is Dessmber, 1937, the case of Groat Western Bresdcesting Assecistisn,

Ins, v, FCC and Intermpuntain Bevadsasting Corm, v, JCG came before the
Court of Appeals, District of Columbia. Grest Westers had filed with
the FCC an applicatioa to erect twe statiens in Utah, ene ot lLegan and
eae at Prove. Jack Pewers and Asseciates had requested astherity te
erect a statiem at Salt Laks City. Istermsustain Bresdcasting, the appellamt,
was the licensees of sa existing statien im Salt Lake City and it sowght
to intervens aad prevent a gramt of the Pewers applicatien fer a statiem
ia that cuy.“
Great VWestern's spplications were denied on the grewnds of fiaancial
insbility te cemstruct and eperate two statiems. Great Westera cemtended
that these findings were whelly eentrary te the evidesce.®?
Nearings before the Court disclesed that Great Westera was ia
fest & subsidiary of Intermsuataia which eowned csatrolliag iaterest
vhich had not beon paid for by Iantermountaia, in effect an "empty

coerperation pessessed of no character save its charter.” The Couwrt denied

61
t Wegte
Rresdcasting Corp.. v, FCC, 94 F2d 244 at 246, (1937).
62
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the appeals of Great Ucotcn.“
On appeal, the Appellate Court held that Intermountainm had failed
te allege any sort of injury that might result from the allocatiea of
radie fasilities te Pewers and Associates. Intermountain's sppeal was
based wpon the theory that Salt Lake City had all the radie service it
neoded. The ceurt otiud: “Ia sany case vhere it is shewn that the
effect of gramting s new license will be te defeat the ability of the
holder of an elder license to carry oa ia the public interest, the
application sheuld be denied unless there are compelling reasoms eof s
public nature for granting it. And it is obviously a strenger case where
ssither licenss will be able te render adequate service. This, we
think, is the clear intent of Sectiem 402 (b) (2) of the statute, which
provides fer an appeal by an aggrieved persoa whese interests are
sdversely affected by a decision of the Commiseion gramting er refusing

aa a”nuun."“

vﬂo Court stated that where a coerperatiem operating & breadcasting
station intervemes amd oppeses the graat of a license for a nev statioa
and appeals frem the grant of the licemse, but, in its reasens fer eppesl,
asserts, ia substance, merely that the city has all the bresdcesting it
noeds sud dees 2ot allege any financial er eesmemic injury te the statiom
through the graat of a nev license, udouut.hu-ymnuqml.”

Shortly after the Great Westerm decisien the Ceurt hesrd the case |
of Pulitesr Publishing Go,. v, FCC. The Star-Times Publishiag Ce.
had applied to the FCC for a eonstrustion permit for a mew statiem ia

631b1d., p. 247.

4riq., . 248.
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8t. leuis. The Pulitser Publishing Cempany appealed as a party
sggrisved, ea the greuad that gramtiag a licemse te Star-Times weuld threw
that statiem inte competitien with KSD, the appellaat’s statiea. It alee
stated that the FCC should have found that breadcasting facilities ia
the St. Louis ares were uﬂhtut.“

Pulitser felt that its spplicatien for increased facilities sheuld
have takea prefereance over the spplicatien fer s mew statiea. The Ceurt
stated that: "The ground of this conteatien is that a breadcasting licemsee
1o a public wtility, end frem this greund Pulitzer arguss that a mew utility
ought mot teo be allowed to enter the f1sld watil an old sstaeblished utility
is givea the eppertuanity te extead its utviu."”

The Court mede it clear, however, that radie is met a public uwtility.
Congress does mot fix amd regulate rates or estadblish rules requirisg it
te sexve alike the eatire public ia the wse of its facilities, ner has
Coungreess assumed the right te limit the prefite, cheese advertisers,
pregrams, ote. Gemerally, the enly requirement for the remewal of a
license is that the statiem has net failed te function and will met fail
te fumction ia the public muul:.“

Therefore the Court stated that: “We held that the FCC, as &
matter of pesitive daty, 1s mot required te give the ewner of aa existing
statien prierity te emlarge or extead its facilities alene of the primacy
of fts gramt. Instead the test sheuld be the character and quality of its
sesvice. 7To this we may add the requirement vhich we stated in Grest

() » 96 F24 249 at 230, (D.C.
Cireuit, 1937). .

"m. p. 251,
®aid., pi 251,
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Nestars Rreadsasting Asen, v, FCC., namely, that where the effect of gramting
an applicatien for a new licease will be te destrey the ability of the
helder of the o1 licence to carry oa in the public iaterest the amppli-
cation sheuld be dented.” The Court, howsver, did met find this sitwation
te be prevailing {a this case and dismissed it.%? ”

Later, ia 1937, the case of Packard, Stebdins and Packard came
before the Commission. This company, deiang business as Valley Breadeastisg
Co., Pomsna Califermia, seught s censtruction permit te ersct a nevw
250-watt daytime only statiem in Pemena.

"There is ne breadcast otatien ia Pemena,” stated the Commission,
"but primary service is available te that city and vicinity frem statiems
KX, KF1, and KiLJ of Les Angeles and a number of other statiems lesated
'~ there, and in sdditiem te these statiems, secendary service weuld be
available frem distant clear chamnel statiems at ught."n

The FCC weat en te ssy that: "Frem a study of all the evideamce
edduced... ve are of the epinien and 9o find that the Valley Brosdcasting
Co. 19 legally, fimamcially aand techmically qualified te construet aad
eperate the prepesed mev station at Pemens....” '"We are mot satisfied,
however, that the spplicants have showan there 1is am existing need fer
the additienal service contemplated ia this application. Meresver the
record affirmatively shows that ebjectienable imterference will be camsed

should this spplicatiea be ;mt“."n

Inid., ». 259,

"Rashart, ssebbine and Paskart, & FCC 288 at 291, (1937).

n
Idid., ». 292.
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"It is met {n the true interest of the public that the sexvice of
existiag statiems sheuld be curtailed te make way for a new statiea
vithout csmpelling ressens. Ne such cempelling reasems are showa en
this record." 2

The Commission, therefore, teck inte cemsideratiom the adequacy
of available service, regardless of the availability of a frequeacy.
The Commission's policy was met te curtail the eperatiems of exietisg
stations, evea theugh, as in this case, the city did met have a lecal
redie station and the applicant was otherwise gqualified te receive a
license.

The Beaument Breadcasting Asseciatien, in & hearing before the
FCC ia 1938, wanted to comstruct a mev statiem at Beaument, Texass.
Primary service was alresdy being reamdered that city by KFIM, an walimited
time statien. Ia the hearing it was comtended that KFDM was being
operated at a less with 45X of the statien time cemmercial, aad 352
sustaining, and that therefere ne new statien sheuld de allewed ia the
elty.n

The Commission, in its decision, stated that it felt a pudlie
need existed for the prepesed mew statien. Altheugh the existisg
statiea (KFDN) was operating at s less, it was shewa thet me serieus
effort had boon made to sell advertisiag aad that the statiea was sot

efficiently -q“.u

"1g.. ». M2
74

Mo s Pe 142,
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The Commission stated thati.,."an existing station cannet be
heard te complain that it is losing money unless it appears that said

existing statiem is efficieatly un;od."”

Beaumont's spplication was
therefore approved and the Commission had established that it weuld comsider
the efficiency of the management of a station protesting om ecomemic greuads.
Omn May 11, 1938, the case of ths Fall River Herald News Publishing
Company came befere the FCC. PFall River had applied for a censtructioa
permit to imstall a mev unlimited time AM statiom im PFall River,
Massachusetts. Station WSAR located in Fall River had protested a grast
of the application. Stations WEAN, WJAR and WPRO located im Provideace,
Rhode Island rendered service to Fall River and territery adjaceat
ﬂl‘"“-“ The hearing examiner had recommended demial of the applicatien.
Station WSAR was shewa to be remderiag an "acceptable" and "sufficieat”
service im Yall River. (The meaning of these terms was mever defined
by the Commission). WSAR was established im 1921 but it had made an
eperating profit feor ealy a short while immediately befere the heariag of
this case. The Commission felt, therefore, that there was mothing ian the
testimeny before it to encourage the belief that two local dreadcast
statiens im Fall River weuld find "sufficieat” fimancial support to sustain
themoselves, neor that the existing statioa could survive the expected
zrivalry of the Fall River Nerald News Publishing Ce. 8imce the performance
of the existing station was "acceptable and sufficieat,” the applicatiea

for a perait te esnstruct amether statioam was duu‘."

Bivig., p. 142

T6pa11 River Nerald News Publishing Co., 5 FCC 377 at 379, (1938).

7
Ibid., p. 381.
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In its grownds for decision, the Commission, on the recerd of the
case, found that: '

"1. The Fall River, Massachusetts area has adequate breadecast
serviece.

2. The spplicant has not shown a public meed for the radieo
bresdsast service he prepeses.

3. The recerd dees met show that sufficieat cemmereial
suppert could be reasomably expected te enable the

existing station te continuwe its eperations aad at
the same time te swetaia the spplicant ia ite

prepesed eoperatiecns.

4, The graating of the aspplicatien weuld met serve 78
the public interest, esuveanience and necessity.”

The Cemmission in this decisien considered clemeats of shewiag by
the applicant as te the need for a mew breadcast service. This case is
an exsmple of the censideration the Cemmission gave te the existiag
bresdeast service, its facilities, pregrams, and ecememic survival of
existing statiens. A compelling need would have te be showm im erder te
obtain a cemstruction permit im cases such as the eme abeve. 8Since the
zocord indicated that the commmmity could met suppert twe lecsl statiems,
and that the existing statien ceuld met survive the rivgiry of a mew
station, the application was denied.

It sppears that the bread cencept of "need” has beea varieusly
interpreted by the Commission. It has been viewed ia a number of centexts
8.8., the queastion of assigning a breadcast service te one of twe or mere
oc—iticas determiaing whether or mot te grant am spplicatien despite
interference; determining whethar te reveke a licemse or deny renswal

78
M" p. 382,
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becanse of seme impreper conduct of the licensee; determining whether or
not te condene departures frem the Standards of Ceed Engimeerimg Practice.
Need for a lecal bresdcast service may alse override other cemsiderations
vhich might militate against a grant, e¢.g., nevspaper ownership,

Ia 1939 the Cemmission heard the Curtis Breadcasting Ce. case.
Curtis had applied for a cemstructien permit t» establish a mew statiea
in Richmend, Indiana. Primary serviee was already being rvemdered Richmend
by lecal statien WKEV. The statien was a 100-watt full time eperatiea.
The Commission found that the city was slready being provided with aa
ofoquate service te serve publis interest, convenience aad ueouuy.”

The applicaant, stated the Commission, weuld offer sppreximately the
seme type of service new being bresdcast by stations in the area. In
contending that the existing statiea did net previde adequate service,
the Curtis Co. did net apply for the fecilities of that statiem, stated
the Comnission. The application weuld have te be censidered as ma
spplication for sdditiemal !aeﬂttloq.‘o

The Commission stated that: “"Furthermore, there 10 aet sufficient
evidence te iadicate that there are adequate seurces of commercial swppert
available ia Richaend, Indisng te insure the successful eperatica of twe
breadcast statiems... Therefore the gramting of the application will met
sezve the public interest, comveniemce and u«ntty."n

The Commissien, in the Curtis case, continued its pelicy of cone
sidering the ecemsmic success of a prepesed eperation, the effect it

Tcustis regdcasting Co., 6 Po£ 7, (1939).

”mg.. Pe 7.
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would have wpen service in s givea commumity, and cempetitive effects
upea en existiag statiea. |

A landmark case wvhich tested tho pollcy of the FCC on tho qnoctt.-
of cconemic eriteria for entramce t-to s .tvtn ares or market was tho
Senders Brethere v FCC, decided in 1940, Ia this case, the l'clunph-
Rerald newspaper, leocated in Dubuque, Iows, wanted teo set wp & radie statisa
ia that city, ead ap}llod te the FCC for a cemstruction perait, Sanders
Brothers, ewaers of fndio statien WKBB ia East Dubuque, Illineis, applied
to the Commissien to have their otatton tulocatcd in Dubuque and lttputltod
that there was net emeugh taleat and revemwe, teo suppert aan additiemal
station in the area. They cemtended it weuld met serve the publie imterest,
conveaience and mecessity, as the preseat statien was rendering adequate
servies to the commmmity. VKRB showsd that it had eperated at a less in
the same area that the Herald-Telegraph prepesed te ootvc.'z

Both epplicatisns were gramted by the FCC, but the Sanders Brethers
sppealed, on grounds of ecememic {ajury as a persen aggrieved. The D.C.
Circuit Court of iAppeals beld that eme of the fsswes that the FCC sheuld
heve ocensidersd was the pessible ecomemic injuty te Samnder's statiem that
unight eceur with the establishment of en sdditienal station, and that the
7CC had erred in !aiiln; te make findings imn that issuwe. The Appellate
Court docided that, ia the abosuce of such findings, the Commissien's sstien
ia gremting the Telegraph-Rerald permit must be set aside as “arbitrary

and cuprictouo.".’

} O 8 39w
470, (1940).

014, 9. 472,
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The FCC contended that under the Commmications Act, sconmemic
injury te a cempstiter is net greund fer refusing a bresdcast licemse
and that Sanders wvas net a persen aggrieved mer were its imterests

adversely affected by the Commission'’s astien withia the mesming of Sectien

402 (b) of the Act, whish sutherizes sppeals from the Cemmissions erders.’®

The U.8. Supreme Court gramted a petitien for Writ of Certiorari
on December 11, 1939, and held that the "resulting econemic imjury te a
rival statiem 1is net, in and of itself, and spart frem ceansideratiens of
public iaterest, conveaience and necessity, an clement the FCC must weigh,

ad a9 to which it nust nake findings, in passing en s applicatiom fer

8 bregdcasting lun_u."“

The Court cemtinued:

ecofBoction 307 (a) of the Communications Act directs
that “the Cemmission, if pudblic interest, convenience
or mecessity will be served theredby, swbject teo the
limitatiems of this Act, shall graat te any applicemt,
therefore, a statiem license previded feor by this
Act.” This mandate is givea meaniag amd comtour by
the provisiens of the statute aand the swbject matter
with which {t deals. (FRC v Nelsen Bothers, Ce.,

289 US 266, 285). The Act centains ne express command
that in passing upom an application the FCC mmst ugzidct
the effect of competition with am existing statiem,

The Supreme Court stated that:

cooIn contradistinction te communication by telephone

and telegraph... the Act recegnizes that breadcasters

are not commen carriers and are met to be dealt with

as sweh, (47 USC Bect. 133 (h)). Thus the Act recognizes o
that the field of breadeasting is ens of free cempetitiea,

841b1d., ». 472,

831v14., p. 473.

$6104d.. ». 473,

87&“‘. P 474,
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The Court eontimued:

eeoThe Act dees met assay te regulate the business

of the licensee., The Cemmission 19 givea ne
supervisery centrel of the programs, of busimess
nanagement or of pelicy. 1Im shert, the broadcast
field is eopea te anyens, previded there be an
availsble frequency over which he can breasdeast
without interferemce te eothers,.... Plainly it is

net the purpese of the Act te protect a licemsee
against ocempetitien but te pretect the publie.
Congress iantended teo leave cempetition im the
business of breadcasting where it fowund it, te

permit & licenses whe was net interfering electrically
wvith ether breadcasters te survive or succumb ascerdinsg
te his utluy te make his programs attractive te the
pﬂblt‘o

The Court cemeluded that:

cecBeononic injury to an existing statien is met a
separate and independent clement to be takem inte
consideration by the Commissioa ia uggt-uing wvhether
it shall grant er wvithheld a license.

The Supreme Court therefore reversed the judgment of the Ceurt
of Appeals and sustained the Commission.

Nevertheless, the Supreme Court seemingly left the deer epen for
consideration of econemic factors in ene sitwatien:

eeoThis 15 mot te say that the gquestien of ecempetitien
between & prepesed station and one eperating under aa
existing licemse is te be eatirely disregarded by the
Commission, and, indeed, the Commission's practice shows that
it does net disregard that question. It may have a vital
and important bearing upon the ability ef the applicamt
te adequately serve his public; it may indicate that beth
stations =< the existing and the propesed =~ will ge
under, with the result that s portiom of the listeaning
public will be left witheut adequate service; it may
indicate that by a divisiom of the field, beth gtatiems
vill be cempelled te remder insdequate service.

881h1d., p. 475.

891v14., ». 476.
901bi‘o. Pe 476,
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The Court coemtinuved:

esoThase matters, however, are distinct frem the
consideration that, if a license is granted, com=
petitien between the licensee and any other existing
station may cause ecenomic less te the latter. 1If
such econsmic loss were a valid reasen for refusing
8 licemse, this weuld mean that the Cemmission's
function is to gramt a monepely in the field of
breadcasting, a result which the Act itself ex-
pressly megatives (Sectiem 311), which Cemgress weuld
not have centemplated witheut granting the Cemmission
powers of ceutrel over the rates, programs ni other
activities of the business of breadcasting.

Ia a eubsequent case, decided in 1939, the question arese as to
vhether g court ceuld hear am appeal invelving ecomsmic imjury ia the
1light of the previeus Sanders decisiem.

Ia Ysnkee Petwerk v JCC, the D.C. Ceurt of Appeals, im discussing

the case, stated that:

eeeThe Commission attempts te suppert its pesitien
(te gramt a new licemse te a statiem which weuld de

in cempetition wvith Yankee) by arguing that “ome eof
the chief concems of Congress, as evidenced by the
reports and dedbates, was to guard agaimnst meacpelies
and te preserve cempetitien.” It {s difficult te
understand how this result ceuld be achieved by
dsliberately eor carelessly licensing se mamy new cem~
peting statiens as to destrey already existing emes,
and pessibly the newly created omes as well. While

it 4is true that it was the iantentien of Ceagress te
preserve competition ia breadecastiag, and while it is
trus that such intentieon was writtea imte Sectiem 314
of the Act, it certainly dees met follew therefrea
that Ceagress intended the FCC te graat or deny aa
applicatien in any case, other tham im the public in-
terest. Just as s menepely -~ which may result frem
the action of the FCC inm licemsing teo few statioms =
may be detrimeatal te the public imterest, se may
dastructive competition, effected by the granting of toe
many licemses. The test {s net whether there is a
uounspoly, on the ene hand, or an everabundance of com~
petitien, oa the other, but whether the granting er deaying

"M. Pe 476,






41

of the appl.&at:ln vill best serve the imterest of
the public.

The Court contiauwed:

eeeThe rapidly imcreasing mumber eof stations aad the
resulting cempetition fer advertising as well as
pregram "talent” has just as dangerous possibilities
as electrical interference. The public interest
requires not merely that a maximum quantity of

ainimum quality service shall be given. If competitiea
is permitted to develop te that extent, then “the
larger and more effective use gt radio in the public
interast” canmot be achieved.?

The Court further stated that:

The method of uncontrolled competitien argued for by

the Commissien in the preseat case is in fact ems way

of creating monopolies. If it were allowed te go on
unrestrained, according te its theery of nem-reviewable
arbitrary power, none but a financial monopoly ceuld
safely exist and eperate ia the radie bresdcasting field.
The Commission justifies its actiem iam the present case,
and justifies its comtentiem im theery, by assuming that
if a chain, operating several broadcastiag statiems, or
& cempany which ewvms beth newspapers and broadcastiag
stations, is able te carry one of them finamcially,

even though the latter statiom is mot sble to suppert
itself, then the latter cammot pretest agaimst destructive
competition., The result of this policy might well be te
destroy or frightea from ths radie broadcasting imdwstry
any independent station attempting te eperate om its ewa
resources; and te leave in the field only monepolies
vhich were sufficiently supported financially to withstamd
the destructive cempetitiom wvhich might result from
arbitrary careless action upon the part of the Cemmission
in the graating of new station licemses. It was ume
doudbtedly with just such consideratiens of possible
arbitrary administrative actien im mind that Congress
provided for judicial review wunder the Communicatioms Act
on behalf of any peygon aggrieved or vhese interests are
adversely affected.

92yaakes Netwegk v FCC. 107 24 212 at 223, D.C. Circsit Court,

(1939).

1v14., p. 223.

941b14., p. 224,
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Our jurisdictien en appesl wnder the Commumicatioms Act
depends upon whether reasens of sppeal are assigned,

which, if well feunded, weuld show that the sppellant is

a persen aggrieved or vhese interessts are adversely affected
by the decision of the Commissien frem which the appeal

is taken, If, hewever, upon an exsminatiem of the recerd
ve fiad that the appellaat is not a persem aggrieved er
sdversely affected by the exder of the u—iggtn. it

then becomes our duty te dismiss the appeal.

We have held that the reasens assigned in the Sanders Brethers
case were sufficient te furnish preper greunds eof comtest
on appeal upon the issues of "ecomemic injury te the existing
station threugh the establishment of am additiemal statiean.”
In that case the reasens givea showed (1) that the sppellaat
was a liceasee under the Act} (2) that it was engaged in the
operation of a breadcasting statiem; (3) that the Commissiean
had granted an application for a competing station licemse}
(4) that the eperatiem of the proposed station weuld
necessarily result in such severe less of eperating reveaws
as to impair the service rendered by appellant; and (35)
destroy its ability to render proper service im the public
iaterest. ,guch & shoving is sufficieat te present the issue

en appeal.

On the basis of these criteria, the Court feund that Yankee had

sufficient gounds for appeal under Sectien 402 (b) (1) and (2). Al-

theugh the Court admitted the appeal, it upheld the FCC's decision

te grant a cemstruction permit to the Northerm Corporatiom, stating:

eeoThe protestants havefailed to establish facts to

shew that operatien by the applicant (Nerthera Corperatiea)
as proposed, would adversely affect their economic interests.
There is nothing in the record imdicating that the eantry

of the applicant inte the regional field would so affeect

the ecenemic welfare of the pretestants, er any of thea,

as to have any ultimate effect vhatog’nt on the public
iaterest, cemvenience and neesseity.

oo Po Zu.

“m_!_.,. P. 224,

97

Ibid., p. 225.
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The Court comtinued:

esoThe Teason given does guggest the issue of ecencmic
injury, and is sufficient for contest om appeal, but
does not show any injury in fact. Therefore the
Commission's decision te grant a cemstructien permit
to the Nertheran Corperatiea is ngg arbitrary and
capricieus and sheuld be upheld.,

Ia 1939, subsequent to the Sanders case, the D.C. Circuit Ceurt

alse held, in Iri-§tate Broadcagting v FCC, that:

ceocThe owner of am existing statien may well centemd
in any case that s nev statiem may reduce the preseat
income of his statiem, but it requires mere teo justify
the Coumission's refusing te grant the mew licemse.
A mere shewing that the inceme of an existing statiea
may be reduced if anether statiom emters its field
is net sufficient. The appellant (Tri-State)
recognizes that such cannet be the criteriem of
economic injury herein, as it charges that the
competition complained of will be destructive and
suineous. This character of cempetition may affect
the public interest, cemvenience and necessity,
which is the -uutos; eriterion under which the
Commission must ect.

However the Ceurt held that it was met the case here and the
appeal was dismissed.

Anether imperteaat sudsequent case imvelviang economic injury was
the Spartendurg Advertising Ce. case decided in 1939. This company
sought a cemstructien permit for a mew statienm at Spartamburg, Seuth
Careling, te eperate both day and might. Statiem WSPA, a daytime eanly
statien already im eperatiemn there, slleged that it weuld be adversely
affected by the prepesed statisn. The lissnses of WEPA testified that
im 1938 the statien's gress inceme was §700 less than the eperatiag cest

98:b14., p. 226,

997ri.state Brogdeastiag v FCC, 107 F2d 956 at 957, D.C. Circuit

Court, (1939).
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of $34,000. However, the Comnission felt that “there is ne evidemee
of the extent if any, te vhich the statien's income will be reduced
by the eperatien of the prepesed station er that station WSPA will

be wmable te continue its nrvico."mo

Therefore, the Commission concluded that the licemsee of WSPA
“failed to show that he has any interest which will be adversely
affected by & grant of the imstant applicatiom er that such a gramt
will result in an impairment of his ability as a licensece to serve
the public interest, convenience and mecessity."” Accordingly, the
spplication of Spartanburg Advertising Company was g::anted.m1

In the case of Sumait Radio Cerporation, the Commissiom empleyed
8 semewhat different approach, In this case, Summit had applied for a
eomstruction permit to establish a new special station in Akrea, Ohie,
walimited time at 1 kv,!02

Allen T. Siomons, licensee of station WADC, in a petitien to
intervene, stated that the additien of a new radio broadcasting service
would necessarily deplete his station'es existing audience, talent and
revenue. Another intervener, statiom WJW in Akron, charged that “the
granting of a license to anether radio stationm fin Akron would limit
the scepe of the activities of WIW, distribute the audience of listeaers

ead limit the program ute’tial. talent and support available to UJI."”’

100gyartanburg Advertisinz Co,, 7 FCC 498 at 499 (1939).

1014444., p. 499.

1025,.::a1¢ Radie Corporation, 7 FCC 619, (1940).

1031h44,, p. 621.
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The Cosmission stated that: "The evidence, hewever, does net
substantiate the claims of economic injury, even if such matters were
cognizable by the Commission.”

“The enly other isswe raised uwpon the argument relates te
the question of need for service. In view of the statements
in the opinion of J, W, Meyer (7 FCC 344), Docket No. 5074,
decided om November 13, 1939, some weeaks after the argumeat in
this case was held, no further extended discussioa of this
question seems mecessary."

The Commission further said:

our rules and regulations, or our policy requires a fiading

of a definite need to support the gramt of am applicatiom.
Cases vhere such a finding of need is not made are, however,
to be distinguished from situatioms in wvhich a real lack of
breadcast service is made clear. (See Coyrier Post Publishimg
Co. v FCC., 104 F24 213, (1939). Ia the latter class of cases
the Commigsion will give due comsideration to this fact. The
public imterest, convenience and mecessity which the statute
provides as the basis for a grant, canmot be construed as a
mandate that asstual mecessity for the particular facilities
must be shown., Neither the disjunctive form ner the public
convenience as an independent facter is to be eatirely ignered.
Indeed, the words "public necessity™ in the Act are not to be
eonstrued marrevly, but rather as calliag fer thtorn wide-
spread and effective broadcast serviee pessible.

The Commission found that the grant of am application would be in
the public interest, econvenience and necessity.

An interpretatien of the lamguage used im the Swpreme Ceurt's
Sanders Brothers decision was the issue im the case of the Presque Isle
Broadeasting Company. Presque Isle had regquested autherity frem the FCC to
eonstrust a statien at Erie, Peansylvaaia, to eperate om sn walimited time
basis. The application was granted but WLEU Broadcasting Compeny, licensee

of station WLRU im Erie, requested a rehearing. WLEU, the omnly statiom

1041014., p. 621.



) . ¢ . LR : ]
s
. H . ! ' P
.
. B ' .
\ e . . : .
oo ' e s e
. . ) . .
'
.
n
’ . N .
) '
'
.
.
. . s . ,

-
.
. . .
. ! , .
. . B ! ' ‘ ‘ - '
. . . . » L
.




(1]

ia Erie, claimed that ecenomic injury would result from the aew opontu-.ms

The petitioner urged that the language of the Supreme Court ia the
Ssaders Brothers decision required the FCC to recomsider its decision and
reopen the proceedings te eonsider the effect of the propesed competitioa
on the public.

The petitioner quoted the language of the Supreme Court:

eeeThis 18 not to say that the question of competition betweea
a proposed station and one operating under an existing licemse
is to be entirely disregarded by the Commiss'on, and, indeed,
the Commission's practice shows that it does not disregard
that question, It may have a vital and important bearing
upon the ability ef the applicamt adequately te serve his
public; it may indicate that both stations -~ the existing
and the proposed ~- will go under, with the result that a
portion of the ligtening public will be left without

adequate service; it may imdicate that, by a divisien of

the field, both '“[62“ will be e¢empelled to tender im-
adequate service...

The Commissien, however, stated that the Supreme Court had made it
perfectly clear that “Congress imtended te leave competition im the field
of broadcasting where it found it™ and te permit "a licensee to survive
or succumb according to his ability to make his programs attractive to
the pwblic.” The Commission further said,

”...8 licensee is not entitled to be protected from competitien
and the FCC is under no duty te make findings en the effect of
such competition on the licenses. I1f, however, the financial
qualification of the applicant depends om his ability to
compete for business with the existing licensee, the questiea
of the effect of competition on the applicant is an importamt
fact to be considered by the Commission in determining whether
the applicant is financially qualified, for the statute requires

an applicant to be fimamcially qualified to operate a otattn...."_lo,

103 rasque Isle Brosdcasting Company, 8 FCC 3 at 5, (1940).
m‘;ug.. p. 8.
10?7

Ivid., p. 8.
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The Commissien further stated that there is a vital distiaction
betwesa the situation where aa applicant is net fimsmcielly qualified,
end the case where the spplicent is fimancially and othervise qualified

but where the effect of granting his application will be te drive aa

existing statiem eut of Imu.:mn.wa

es+The statutery requiremeat that sa spplicant be finamcially
qualified to eperate a stationm makes relevant in some cases
the effect which the competition ef the existing licemsee
will have on the applicant, fer where the applicant’s
fimancial qualification depends em his ability to compete
successfully fer business with the other licensees, the
Commission ceanmet grant him a license unless he can shew
that he can derive sufficieat revenue from the m’uun

of a station te make him financially qualified.

The Commission cemtinued:

seoIn the case at bar, the petitienmsr dees met allege that

the applicant is not financially qualified ia all respects

but, in effect, is cemplaining of the cempetitive effect

vhich the aspplicant's successful eperatiom of its new

station will have en the petitiemer. The statute, however,

dees mot require the Commissien te cemsider the effect which

the compeatition of the mew station will have on the existing
statiem, for by hypothesis, the existing statiem was finamcially
qualified vhen the license was gramted te it and the statute
makes his success or failure im the breadcasting busimess

depend solely on "his ability te make his pregrams attractive

te the public.” The Supreme Court guarded against the
possibility of its opinion being construed as requiring

the Commissien ever to consider the effect which the competitiem
of a mew station weuld have on the existing licemses, by adding
the fellowing lamguage immediately aftoh&ho portien of the
opinion queted by the petitiemer, WLEU.

The FCC queted the language of the Supreme Court im the Samders

decision as follows:

IOOM" p. 8.

109,,44., 9. 9.
11°m00 r. 9%
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eeoIt is inescapable that the intent of Congress would be
completely nullified and the Supreme Court's declaratiem
concerning the desirable effects of competition would be
rendered entirely meaningless if the FCC were required teo

deny to a mew statiom permission to enter the field merely
because it would adversely affect the ability of an existinsg
station to continue te serve the public. It is implicit im

the idea of free competition that public interest canmot
possibly be adversely affected by the failure of an existing
station te survive dus to increased competition because this
result camnot follow unless the new station's competitive
efforts enable it to render a superior public service. 1In
other words, under the statute, competitioa which am appliceat
had to face may be important because his financial qualificatioms
may depend oa it} but the effect of competitien with which aa
existing licemsee is confronted as the result of the operatioa
of a nev station need not be considered by the Commission wader
the statute because vhatever that effect may be, it is only

the ead t wvhich a system of free competition is designed
to producs.

Regardless of whether or not the Supreme Court's reasoning could
be considered illegical and/er faulty, the Commission ruled that the grant
of a license to Presque Isle would serve the public iaterest, comveaience
sad mecessity because the public weuld have the bemefit of improved service
and & wvider choice of programs.

In 1941, the case of Colorade Radio Corporation v FCC came before the
D.C. Circuit Court of Appeals. In this case, Colorado Radie Corporatiea
sought to have the FCC demy ¥. W. Meyers' application for a third statiea
ia Demver, Colorado, en the grounds of ecomomic injury. The appeal wes
dismissed by the Court becsuse the public interest was not shown to be
.ﬂocto‘.lu

In a concurring epinion, Associate Justice Rdgertea stated im part:

Nl 44., ». 10
‘“wmm_v_m. 118 ¥24 24 at 24, D.C.
Circuit Court, (1941).
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eeosThe Sanders case permits am appellant to come here, but

not to succeed here, on the basis of financial injury te

himself. Im erder te succeed, ene wvho appeals agaimst the

granting ef a license must present reasons wvhy the licemse
sheuld net be gra ted, The Supreme Court held in the Samders
case that injury to the appellaent, another licemsee, is met

such a reason, The fact of injury te him entitles him to

present relevant matters, but is met itself a relevant matter;

it entitles him to be heard, but 4t is net ﬂgs the things
concerning which he i{s entitled te be heard.

The majority of the judges further stated that the Sanders case
éocides that competitieon between an existing and proposed statiem is te
be esnsidered by the Commission only when it bears "upon the asbility ef
the applicant adequately to serve his public,” i.e,, when it shews that
the applicant, and not merely the existing statiom, will either "geo
wnder” or "be compelled to render inadequate service.” However this was

net the case hcro.ud'

In the case of Rving Breadcasting Company im September of 1944,
the vc.-tuin appeared te be follewing the same policy that it hed set
down ia Colorasde Radie Cerperatiom (with the suppert ef the ceurts) and
Presque Isle Breadcasting. In this case, beth Ewing and the Missiseippi
Breadcasting Compeny had petitiened fer permits teo ersct mew statiems in
Jacksen, Mississippi em widely separated frequencies. However, Miseiseippi
Breadcasting pretested the grant of the censtructiea permit te REwiag,
claiming that the "petitioner is muhcisi.v_c that the ;tut of a comstruction
pemmit ia the instaat case may preclude faverable actiem by the
Commissien on petitiener's application fer a statiem at Jacksea,
Mississippi,” in that the Commission may decide that the facts do met

U31,44., . 28.

114
Idid., ». 28,
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varrant the establishmeat of two mew standard breadcast statioms in
Jackson. '3 Ia other words, Mississippi Breadcasting feared that a
graat to Ewiag weuld preclude faverable comsideratiem of its owm appli-
cation.

The FCC stated im its decisien that if Missiseippi Breoadcasting's
apprehension stemmed from this hypothesis, such fears wers groundless,
citing the Sanders Brethers case. Cempetition from a secomnd statioa ina
Jackson was ruled mot to be a factor in the decision and the application
wvas therefers '“.“‘.116

Ia the years between 1944 and 1949 there were fow, if amy, cases
heard or decisions made by either the FCC or the courts that significantly
altered Commission or court pelicy regarding the ecomomic injury issue.
Then, in 1949, the D.C. Circuit court reaffirmed its positiom previeuwsly
takea vegarding csememic imjury and the need fer new statioms im the
case of Fsston Publishing Company v FCC. In determiming whether a aew
station should be admitted to am area already served by thres or four
statiems the D. C. Circuit Court said:

The Supreme Court made clear ia FCC v Sanders Brothers Radio

Station that Congress intended to make broadcasting a

competitive business and that the usual rules relatiang te

the certification of public utilities do not apply.

It said in 309 US at 475: "In short, the broadcasting

field is open to anyons, provided there is an available

frequency over which he cam broadcast vithout interferemce

to others, if he shows his competency, the adequacy of

his equipment, and financial ability to make good use eof
the assigned channel.”

11 3yving Brosdcagting Cowpany, 10 FCC 393 at 394, (1944).

161444, p. 394.
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Under that view of the statute, the public imterest, cem~
venience and mecessity te which the Act refers are served
by effective competition between strong cempetitors.

Competition of course is between broadcasters oa dttornt
frequencies covering the same ares. If there is enly emes
applicant fer a givem frequency im a givean area, the
community need for a nevw station and the relative ability,
abeve the minimum requiremeants, of the applicant te reader
service are immaterigl. But if the choice must be made
between two qualified spplicants, the preblem has a differeat
aspect. Amd, if a cheice must be made between twe commumities,
still further consideratioms are involved. Im the latter cass,
the pudblic interest and an equitable distributiem of service
mgy well require a determination of the relative needs of the
commsnities for mere service and the ”htivo abilities of the
spplicents te meet the greater need.!

In March of 1930, the Commission issued its epinien {n the matter
of the applicatien of the Veice of Oullman Bresdeasting Ce., Cullaam,
Alsbana, for a cemstruction permit to erect a aew standard bresdsast
otation ia that tewan. The FCC had bafere it a petitien for rehesring,
filed by the Cullmsn Breadcasting Co., licenses of statiem WENL,
Cullman, pretesting the graat of the new statiea. Ameng the grewnds
for pretest, Cullman Bresdsasting alleged ecensmic injury teo itself
sad injury te the public as the result of destrustive competition between
its statiem and that of the Veice of c-ll-.n'

Cullman alleged that "there is met sufficient available e peteatial
advertising buigets or amsunt gvaileble as revemwes te radie staticms
located inm Cullmam, Alsbama, to pay the actual cest of eperating twe

sueh statiens in that city er viciaity."l1?

1175 osten Publishing Company v FCC, 175 P24 344 at 346, (1949).
11
Syoice of cullngm, 14 Fcc 770, (1950).

W92144., p. 775.
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It was also alleged that the establishment of a mew station weuld
result in either "(1) destruction of WEUL er depreciation eof the gquality

of its service, oi (2) iu the discentinuance of the preposed mev statiem

because of insufficient “"“....129

The Commission, however, felt that these oconclusiens were met
suppoerted by the facts. The Commiseion tesk the pesitiem, 8 1t had in
the past, that the public iaterest strengly chu competition and cited
the Semders Brethers decisien. The Commission slse stated that:

Petitioner attempts teo circumveat the resegnised puspese

of the act by equating private with public iaterest. It
argues that the establishment of amether breadcast

otation in Cullmam will cause VKUL'e pregram serviee

te deterierate and thus the public imterest will suffer.
But this ebvieusly dees met fellew eimce the public will

be enjeying met enly petitiemer's service but a new servics.
thtm!rbucl‘ylmnm’oht it will gain at
..th‘t.l '

S$imilarly the public intezest is met cemocerned with the
peossibility that the new statiem or WKUL mey be foreed

te cease operatien because of inadegquate revenues. The
1ikeliheed and even the cerctainty of some busimess failures
is the price of cempetition. Congress in determining that
the bresdcast imdustry sheuld be cempetitive has decided
that the price is utlﬁo high censidering the benefits
vhich flew therefrem.

We do mot believe that the results of establishing twe
stations in am ares which st the time cam allegedly suppert
ouly ene eam be foreseen. Ome statiem may rapidly drive
the ether out of business; beth statiems may survive

either by attracting sufficieat additiemal reveamwe or by
reducing expenses vithout necessarily degradiag their
program service since quality of pregram service cammet

be measured by cost alone; ene or beth statiems may be
content te operate at a less either permamently or watil
the business situatien permits the develepment of additiemal

120,,.4., ». 778,

2., ». 775,

1220144., 9. 775,
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revenues. The possibilities are numerous, and since they
1i{e in the future and stem from the interacties of individual
purposes...the ultinate results...upon the service remndered
the pudblic camnot be predicted. Detailed informatiea of

the present business situation obtained at a hcaﬁng would
not make prediction substantially more possible.

Moreover, assuming the worst possible results arose frem the
establishment of the new station, the situation would be selfe
correcting and injury te the public, 1if any, would be of shest
duration, If either station by reason of lack of revenue
becomes uwnadble te discharge its responsibility of providiag

& program service in the public interest, that station will
1ikewvise be unable to secure a renswal of license and mmet
leave the field clear for the other station, If both
statiens sheuld cease operations, the way would then be epen
for the establishment of a new station for vhich, in the
fnstant case by pﬁktimr s own figures, there would be

adequate support.

Thus against speculative and at the most temporary injury
te the publie interest as & result of cempetition we must
weigh the very real and permanent injury to the public
which would result from restriction of cempetitiom withia
8 regulatory scheme designed for a competitive industry
and without the safeguards which are necessary where
goverument seeks to guarantee to sny business enterprise
greater sesurity tham it can ebtaia by its ewn competitive
ability. With these considerations in mind, the Commissiom
has determined that, as a matter of pelicy, the pessible
effects of competition will be disregarded in passing upom
applications feor uY ¢t stations. Ve here reaffimm
that determination.l?

The Commission did state however, that
"There can be mo doubt at all, since the decision of the Supreme
Court in FCC v WIR, the Goodwil]l Stgtion, Inc,, 337 U.§.
263, (1949), that the decision of whether the facts alleged
ia the petitiom warrant the holding of a bearing may be made
by the Coumission on the pleadings presented.” 126
Although, in Voice of Cullman, the hearing asked for by Cullmem was

denied, the Commission had net disclaimed power to limit licenses ea

123111d.. 9. 776.

1241p14., 9. 776.

1231544., ». 776.

126:114,, p. 773.
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competitive grounds in broadcasting cases.
The PCC in 1954 indicated in a decision (Radio Cleveland, 11
RR 348) that issues regarding ecomomic imjury to anm existing statiea
are separate from issues regarding the establishment of a secead etationm
in 8 community. The Commission made clear that such issues would net
be strickea in a protest proceeding, but the burden of proof would be

placed on the protuuat.u’

‘In the Radio Cleveland case, a protest was filed by station WBAC
in Cleveland, Tennessee, against the establishment of a mew 1000 watt
station by Radio Cleveland. The Commissien found that WBAC had standing
as a "party in interest™ within the meaning of Section 309 (c) of the
Communications Act. Bowever, the Commission stated that the station owmer
must "do something more tham set forth ia his protest vague, non-
specific, conclusionary arguments and allegatioms; he must allege those
facts upon which his conclusions as te the impropriety of the Commissien's
graat without hearing are predicted. These facts must be alleged with
specificity; they must be concrete, basic tuto."u.

The Commission stated that the burdea of proof is om the protestamt
tos

1. Determine whether the Cleveland market will previde

sufficient revenuss to the proposed station so as
to permit the applicant to adequately serve his
publie.

2, Determine whether the advertising potential of the

Cleveland market 1is such that both statiens, the
existing and proposed, may go under with the result

that a pertion of the listening public will be left
without adequate service.

12
7lagio Cleveland, 11 RR 348 (1954).

28
128 01d., p. 349.
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3. Determine whether the advertisiag peteatial eof the
Cleveland market is se slight that by a divisien of
the field both stations, the existing and the pnru‘.
will be cempelled te render inadequate service.

The Commissien designated the spplicatien of Cleveland Breadcasting
for heariag, but if the ratiemsle of the Cullman case had been fellewed
here, it would have precluded comideratioﬁ of these criteria. Newever,
the Commission decided te afferd mddeution pending further ia-
vestigation of the problc-.no

Ia a case vhich clarified the scope of inquiry in a pretest hearing,
the Commission heard the Cumberland Valley Broadcasting Cempsay im 1954,
In this case, WAGG, Franklin, Temnessee and WMMT, McMinnville, Teamessee
pretested the grant of s mew statien te eperate in McMinnville daytime
ealy. The FCC ruled that "g protestant ebjecting te suthoriszatiea of a
second station in its community will be given an opportunity te preseat
evidence bearing on the competitive aspects of a second statiea ia &
small market but the burden of proof and of demomstrating the materiality
and velevancy of the facts alleged is en the pretestant.” The fsswes
ia this case vere the same as those in Radie Cleveland, and this case
was designated for hearing alse, pemding further comsideratien of the
"‘.‘...lil

In eontlt'ait to the Cumberland Valley case is thae 1955 Americea
Southern Broadcasters case. A pretest was filed by Southland Breadcastiag

Ce., licensee of WLAU, and New Laursl Radio Statien, Inc., licensee eof

1291144., p. 350.

130
Ibid., p. 350.

lnCunbcrland Valley Broadcasting Co,, Inc. 11 RR 840 (1954).
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WAML, beth located im lLaurel, Mississippi, against the establishmeat of
a sev statien, requested by Americam Sewthera, (WiWR). Tha criteria
for making a pretest im this case are the sams as these hc-both-l'
and Radio Cleveland., The Commission, follewing its reaseming im the

Voice of Cullmen, stated that hearing en these issues (ecomemic injury)

would be am sbuse of nouu.nz

The Cemmissien stated:

eeelt is our epiniom that the pessibility that competitiea
between radio stations may result in detriment te the
public by reason of lowered quality eof pregram serviee

or the complete elimination of one of the competiters

is, as 3 practical matter, a faet which is incapable of
pr:oof.1 3

The Cemmission continued:

ecocdoreover, even if the pessible effects of the new
competitien, which petitioners have alleged might result,
wvere capable of proof, we have grave doubts as to whether
they should preperly prevent this Coamission from issuimg
a license to an applicant who is etherwise qualified. Nor
do we believe that the language of the Sanders case weuld
require us to do so. As we sece it, the Court at this peiat
in the 8andexs epiniem Ehoro it cited the danger s
station being ferced to render inadequats service / was
pot 80 much directing the Commissien as te what facters it
nust consider, but rather reserving the question of whether
such facters should be comsidered =« whiech was met thea
befere the ee for further deliberatien by the ’
u”‘“o

Up to a peried of time shortly befsre the Sanders case, the
Commission, as a matter of pelicy, had censidered these co.odc festers.

In American Seutherm, however, the FCC stated:

132 pnericen gouthern Brogdcastes, 11 RR 1054, (1955).

1331b;d.. p. 1056,
134

Mo o Po 1057,
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sesOur deliberations lead te the cenclusien that cesasideratiens
of such facters weuld, im fact, be cemtrary te the entire
regulatery scheme, as laid dewn by Cemgress in the Commmmicatioms
Act, wvhich is designed for a competitive breadcastiag imdustry
and mot for am industry vhere gevermment seeks te guarantee a
business emterprise ;uﬁ!r security tham it cam ebtaia by its
owa pretective ability.

The Commission continued:

socRecoganising, however, that we are here faced with aa epen
question, (see Radie Clevelgad, 11 RR 349, and applicatiem of
Cuuberlgnd Valley Bregdcastiag Co., 11 RR 840, where the

Commission expressed a desire for further consideratiom of
the gemeral preblem "raised by pretestants seeking hearing
issues in the cempetitive aspects of new stations”) aa eral
argumsat will be held at *ieh the pelicy and legal gquestiems
raised will be reselved.!

The Commission therefore vithheld the grant of a mew chammel te
American Seuthern watil hearinge ceuld be held.
Ozal argumeat was held ea February 21, 19535, Thereafter, the

Commission designated the ecensmic injury issuss feor evideatisry heariag,

placing the burdea of preef wpea the prouot-u.l”

The eceasmic issues iamvelved were these:

(1) Teo determine whether the Laurel market will previde
sufficient revenues te the prepesed statiem se as te permit
the applicant te adequately serve its publis.

(2) Teo determine whether the advertising peteatial of the
Laurel market is such as may iadicate that eme or beth of
the existing stations and the preposed statiem will ge uader,
with the result that a pertiea of the listeming public will
be left witheut serviee.

(3) Te determine whether the advertising petemtial of the
Laurel market is se slight that by a divisien of the field,
one or beth of the existing statiems and the prtuud statien,
will be compelled te render inadequate service. :

1351%14.. ». 1057,
1361314., p. 1037,

1 smericen Southern Brosdcastors, license deated, 13 IR 927
at 929, (1957).

138 '
ibid., p. 930.
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There were twe sdditiemal issues aad the burdeam of preving them
vas placed wpen the applicaamt. These isswes regardad the financial
qualifications of the applicamt, and alleged misrepreseatations of
fact contained in the applicant’s muuttu.l”

When the evideatiary hesring was held, however, beth Southland
and Neow Laurel had shandened their allegatioms with respect te issues
1, 2 and 3, sad stated that they would set intreduce evideace ea them,
Acoordingly, they were mot considered further by the Commissien.l?

As a result, the Commission mever was sble te "hold an eoral ar-
gument at which the policy and legal questions raised will de reselved.”

Howsver, the Commissicn continmwed:

cseoIn view of our determination that the applicaat,

Amsrican Seuthern Breadcasters, is net finamcially

qualified te comstruct, own and eperate its prepesed

statien, we conclude that the public imterest amd

necessity weuld met be served by s graamt ultho appli-

catien of American Seuthern Breasdcasters.

The preotests of Seuthland and New Laurel were dismissed. The
Cemmission’s sctien of November 24, 1954, greating the applicatien of
American Seuthera fer a censtruetion permit was reversed and the
epplication denied on Nevember 13, 1957,142

Further clarification of this issue came in 1935, subsequeat te
the first American Seuthera pMul. whea the Commission heard the

case of Iredell Breadcasting Co. In this case the Commissien stated

l”m.. | O 930.

U01p14,, p. 947,

1810 04., p. 947,

1420104,, p. 947,
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that inuﬁ regarding ecomomic {njury te aa existing statiem are
prebably met relevant te the questiea of wvhether establishmeant of a
re;ond statiom im a commmity weuld be in the public imterest. The
FCC did say that such issuec would met be strickea ia & pretest
preceedings, but the burden of preef of demenmstrating the materislity
and velevancy of the fssues weuld be placed em the protut.t.l“

The Cemmissien held eral srgemszt {a the case because of the
waselved questiens relating te econsmic isswes raised by the Americaa
Southera case, despite pelicy statemeats already made {a the Veice
of Cullman decisien which preceded it.

As a result of the hearing, a cesstructien permit was granted
te Iredell., 1m ite decisien, the FCC made a policy statemsat te the
effect that, "The Commission may net withheold a permit or licemse o
the basis of se-cslled econsmic injury csnsiderations or cemsider the
effect of logal competition, except perhaps in cases invelviag Sectien
307 (b) of the Act. Rvean L{f the Cemmissien had pewer te cemsider
cooncmic effects, as a matter of policy it will met do se in passiang
on applications for mew dreadcast mtj..m.'m

Subsequently, hewever, im 1957, in the case of George A. Bormell II,
the Commnission found that the eperater of the ealy existiag statiea ia
a commuaity had otanding te pretest the graamt of aa spplicatiem fer a
aev statiea in the coommmity. The withdrawal by the pretesteat of
esonsmic injury issues previcusly spesified ia a hearing of the Nermell
case 41d not mmliify ite shewing that it weuld be fanjured by eempetition,

1031204011 Bresdcesting Cempeny, 12 B2 573, (1955).
184, redell Breadcasting Co., 13 R 996, (1957).
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or affect its stamding, accerdiag te the c—nuu-.“‘"

The crucial question in this case was whether a gramt weuld
cause scomemic iajury adversely affectimg the public hurnt.l“

Ia the Veice of Cullman case, the Commission had net disclaimed
power to limit licemses on competitive grewmds im breadcasting cases,
but decided im that particular case it weuld met be im the public iaterest
te de se. Subsequent cases have shewa the Commission's vacillatiea
between admnission aad refusal of censideration of ecememic imjury and
competitive facters,

In 1957, however, the Commission weat further ia the Seutheastera
Baterprises cass, declariag that met ealy sheuld eceonsmic inmjury set
be comsidered as a matter of pelicy, but that the FCC was withewt
Jurisdiction te comsider tt.“’

This comclusion was based wpon the assumption of aa everall
Congressional pelicy of premeting cempetition, and the fact, that bread-
casting was noet subject to the same detailed regulation as telephone
and telegrph service, o0 that competition was the ehief regulater of
performence. The FCC alee moted that Cemgress had failed te adept
prepesals te require a finding of need befere a licemse coeuld be umd.l“

In the Southeastern case, the Commission disclaimed any autherity

avea te cemsider the adverse effects of legal competitiea wpem service

Gesrse 4. Bermell. 11, 16 M 274a, (1957).

1
“LM. s Pe 274a.

“701nn. op. cit., v. 1393,

1“!..:1-.. on 8. 1333 Before a Suboommittee of the Semate Committee

on Interstats and Fereign Commexce, 80th Comgress, lst Sessiemn, ». 33,
(1947).
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te the public. The Commissica refused to cemsider the effect of
ectonsmic facters omn cempetition evem whea there was a pessibility eof
failure of both stations and imterruption of service with cemsequeat
injury te the public. The FCC regarded the deer left epeam by the
Supreme Court as pbiter, aad seised wpen "this eppertumity mew te
disclaim any pewer te cemsider the effects of legal cempetition wpea
the public service im the field of breadcasting."!*?

If it were teo cemsider ecememic effects, the Commission said,
it must engage in & detailed commeu~carrier-type examinatioan of the
existing statien's efficiency, its preper rate of retura, and the prices
charged advertisers, factors which it believed Cengress had excluded
from comsideration in the breadcasting field. The Cemmissien said that,
“Thus after careful comsideratien of Cengressiemal inteamt (a) ia the
original enacstmeat of the Commmications Act relating te breadcastisg,
(b) specific previsisas prescribiag the regulation of breadcasters as
common carrisrs (Section 3 (h); (c) subsequeat rejectien by Cengress
of preposed amsndmeats of the Act vhich would delete the requirement
as to demand as preovided by Sectiean 307 (b) and instead regquire the
Commnission te give effect to the needs of a community and the U.8.
Supreme Court's isterpretatiea of Congressionsl iateat (Sanders case),
we conelude that we do not have the power te consider the adverse effects
of legal competition wpem service te the public,"l50

The Commission further stated that , "Until Cengress gives us
the power te permit semething less them free cempetitiom im the imdustry,

0% rendcast Regulation and Intermedium Compotitien, Virginis Law
Review, 43:1126, 1939, p. 1126,

130southesstern Knterprises v ¥CC, 22 FCC 605 at 614, (1957).
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we have ne power te save either the public er the pretestaat fream certain

of competition'’s wacemfertable o!!oeto."ln

In one of a aumber of cases subsequent te the Seutheastera Eae-
texrprises decision and pelicy statemeat, the Commissien supperted its

pesition in Kaiser Ravaiisa Village Radie, Imc., decided April 26, 1”7.lsz

Kaiser had applied for a coemstructieam permit amd KIKI Ltd. seught te

step the graat by pretestiag ecemsmic imjury. The FCC ruled fer Kaiser,

using the same ratiemale it gave ia the Seutheastera decisien. It stated
that, "The FCC will disregard pessidle effects of competitien in passing

wpon applicatiens for mew brosdcast statiems, both as a matter of policy

aand becsuse it lacks statutery pewer te de n."I”

A complete reversal of the Commissien®s Seutheastera Enterprise
pelicy came in the 1938 Distriet of Colembia Circuit Court decisieam in
Garrell Dresdcastiag Cespany v Fec.'>!
that the graat of a nev license te VWest Ceergia Breadcastiag Cempany

An existiag licemsee claimed

would met merely iajure its eperatien, but weuld alse imjure the public
interest becsuse valuable service weuld be destreyed. The FCC had de-
clined te comsider this argument, relying upea the decisien and the

ressoning it had used ia the Seutheastera Eaterprises me.u’

The Appellate Court, based its decisieon upem the language that

13 os Po 614,

132 aier Hovetien Village Radis, Ine,, 22 FOC 941, (1957).

153044, 9. 941,

134carrell Brogdsasting Co. v FCC, 258 F24 440, (1958).

1”3"‘“0 2R, Cit,, P. 1394,
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the Supreme Court used in the Sanders case, vhich apparently left the
deor opea for cemsideration ef economic issues when it became sppareat
that one or both stations might go under. The Court stated:

esothus it seems to us, the question wvhether a statiem
makes $5000, or $10,000, or $50,000 is a matter ia
which the public has no interest so long as service

is not adversely affected; service may well be impreved
by competition. But, i{f the situstien in a given area
ie such that available revemue will met suppert geed
service in more than one statien, the public imterest
nay well be in the licensing of ene rather tham twe
statiens., To license two statiens where there is revenue
for enly ene may result ia ne geed service at all,

80 econemic injury to an existing statien, while net

in and of itself a matter of mement, becemes impertamt
when on the facts it spells diminutien or destructiom
of service. At that peiat the clement of “jury ceases
to be s matter of purely private concern.l

The Court further said that:

+s+The basic charter of the Commissien is, of ceurse,

te act ia the public iuterest. It graats or demies
licenges ss the public interest, cemvenience and necessity
dictate. Whatever factual elemeats make up that criterioa
i{a any given preblem=~and the problem may differ factually
frem case te case--must be considered. Such is met enly
the power but the duty of the Comnissien,

S0 in the present case the Commission had the power
te dstermine whether the ecememic effect of a second
license ia this area would be to damage or destrey
service te am exteat imcemsistent with the public iaterest.
Whether the prodlem asctually exists dcpn’a wpon the facts,
and ve have no findings wpean the peint,

eeeThis opinion 1is met te be construed or applied as a
msndate te the Commission to hear aad decide the ecememic
effects of every mev licemse grant. It has me such
meaning. We hold that, vhen an existiang statiem liceasee
offers to prove that the eceomemic effect of amother statiem
weuld be detrimental te the public imterest, the Commissieam
should afferd am opportumity for preseatation of such proef
and, if the evidence is substantial (i.e., if the pretestast

156carre11, op, eit., p. 443.

137014., ». 443,
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dees »ot fail ontire}gsto meet his burden), should make a
finding or findings.

The Court comtinueds

eeeThe Commission saye that, if it has authority to consider
economie injury as a factor in the public interest, the
whole basic concept of a competitive broadcast industry dis-
appears. We think it does not. Certainly the Supreme
Court did mot think so in the Sanders Brothers case, supra.
Private economic injury is by no means always, or even
usually, reflected in public detriment. Competitors may
severely injure each other to the great benefit of the
public. 7The broadcast industry is a competitive ome, but
competitive effects may under some sets of circumstances
produce detriment to ths public murtgg. Whea that
happens the publie interest contrels.

eeoThe Commission says it lacks the "tools" -- meaning
specifications of authority from the Congress -~ with
wvhich to make the computatioms, valuatioms, sshedules,
ets., required im public utility regulatien. We thimk
a0 sueh elaberate equipment is mecessary for the task
heze. As we have just said, we think it is not incumbent
uwpon the Commission te evaluate the probadle ecomemie
vesults of every licemse gramt. Of ceurse the public
is mot comcerned with whether it gets service frem A or
from B or from both combined. The puwblic interest is not
disturbed 1if A is destryced by B, 80 leng as B renders
the required service, The public imterest is affected
when service is affected. Ve think the preblem arises
wvhen a protestant offers to prove that the grant of a
aow license would be detrimeatal to the public interest.
The Commission es equipped to receive and appraise such
evidence. If the pretestant fails te bear the burdea of
preving his point. (and it certainly is a heavy burdem)
there may be an end to the matter. If his showing is
substantial, or if ﬂ'“l“ a gesuine issue posed,
findings sheuld be made.

The Couxt further said that:

«c.Porhaps Carvell did not cast its preffer of preef
exactly im terms of the public interest, or at least mot
in terms of the vhole public interest. It may be argued
that it eoffered to prove oaly detrimeant to its owm ability
for service. Ve are inclined to give it the bemefit

158
Ibid., p. 443,

l”!bu.. p. 443,

1601104., ». 444,
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of the most faverable interpretation. Ia asay event,
whatever proef Carroll had is already im the record.
If it does mot support a fimding of detriment to the
public interest, but merely of “ttmlt te Carrell,
the Commission can readily so find.

The Court remanded the case te the Commission for further fimdiags,
which were made in the West Georgia Broadcasting case im 1939,
In its preliminary statement, the Commission saids

1. On August 1, 1957, the Cesmission adopted its
decisioen reinstating and reaffirming after a protest
filed by Carroll Broadcasting Co., the grant of the
application of West Georgia Broadcasting Co., for a
permit to construct a statiom at Bremesm, Ceorgia.
Before the Commission for consideratiom at this time
is the decision of the V.8. Court of Appeals for tho
D.C. Circuit, dated July 10, 1958, im
Sasting Co, v FCC, 258 ¥2d 440, (1938) whereia thu
proceeding was remanded for findings pertinent teo the
economic injury issue to which the Cemmission had
previcusly directed no findings of fact because of

its determination In re Applicatiom of
Enterpriges, 22 FCC 603, aad Yoice of Cullmap, 6 RR 164
(1950), that it had ne power to comsider the effect

of legal competitien and that as a matter of policy “’
would disregard the possible effacts of competitien,

The Commission econtimued:
2. The cosnenic injury i{ssue reads as fellews:

eo.Te dotermine vhether a graat of the application
would result is such am ecomsmic imjury te the
protestant (Carroll) as weuld impair the protestamt’s
ability to coantinwe serving the public, and Lf se,

the nature sad extent thereef, the areas and pepulations
affected theredy, and the availability eof oﬂst broad-
cast serviece to such sreas aad pepulatiems.

es.The protestaat did met claim that s new statien im neardy
Bremea would destroy WLBB ia Carrelltea but rather that ome

161, 04., . 444,

16250st Georata Bresdsssting Co,, 27 FCC 161 at 162, (1959).

1631014., ». 162,
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statien ia the ares ceuld brimg the pudblic pregramming
of a higher type and quality thaa twe.

eesCarrell did net anticipate that its statieam weuld ge

wader if & newv statien were licemsed te eperate in

Bremen., Bremea is 1l miles from Carrelltea with a

populatien of 2,300 (lng consus) while Carrelitea has

a pepulation of 7,733,

The cese which Carrell had presented te the Commission had
emphasised commmnity satisfaction with its statiea aad the fact that
prefits were rather lew. All aspects of the ecomsmy of the Carrelltea-
Bremen ares were cemsidered and offered iate MM.“’

The presideat of Carrell Breadcasting expressed the epinien
that if the spplicant’s license were granted the fellewing weuld eccur:

1. Audience would be diverted and ability te sell
sdvertising wveuld be redused.

2. Advertising rates weuld be forced downward, and

a reduction of incems weuld result, muht-! ‘ln.r-n

weuld be discontimned sad staff weuld be eut.

After hearing all of the evidduce the Commission ceacluded that:
*"If it should be assumed that certain changes will result ia statienm
WiB3's eperatien decause of a mev statien in the ares, still eem~
sideration muet be givean to whether the changes prepesed teo be fncurred
by WiEB are the ealy enes reasenable te fastituts or wvhether other
chaages eould de incurred vhich might have less effect ea the listeaing

publie, 167

., 0. 100,

130,44., ». 163,

‘“xm.. p. 168,

167 014, , p. 173.
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The Commission reasted teo the pretestant’s claim that changes
would be mecessary if a new statiea were allewed by statiamg that reliance
upon assertions of the pretestant were insufficieat and that the pretestaat
had not sustained the burdea of proef in this area. Nowever, svea if the
Cemmission ascepted the predictions of Carrell as te changes that wewld
ocour, "the exteant teo which the public weuld be injured is net se sub-~
stantial as te warramt the eonc;um that a graat would net serve the
public intersst, ceaveaience and u«utty."“.

The Commisoion held that evenm 1if alleged cenditions were teo
materialise, the public weuld alse be ascquiriag & new servige and s choice
of services in componsation for the loss of seme WiEB pregrams. This was
the persuasive fagter ia the Commission’s mind, The real and permenent
injury te the public resuiting frem the restriction of cempetitiom is te
be weighed against the speculative injury te the public iaterest frem
eoqottuu.u’

Acesrdingly, the Commission graated West Georgia's aspplication en
the greownd that the pretestsat had net shown that esmpetitiea would result
ia suwech ianjury that the public sheuld be deprived of a cheice of services
from competing staticns, and that the tewm of Bremen should net be demied
1te first leecal radie utht."o

The Carrell-Vest Georgia decision, therefere, had the effect of re~

quiriang that the Commniscion gugt maks findings cn cconcmic fajury due to

t“m‘. '. 17’0

1691014,, ». 174,

1701114, p. 174.
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sev cempetitien upon the public in each case where an existing licemsee
offers substantial evideuce thereef.
Subsequeat FCC decisions have fellewed the reasening eof Carrell,
but have limited its impact by requirimg the pretestant to file an

spplication for remewal of his licemss. Examples of this precedure are

the cases of Yideo Independent Thegtres, 17 RR 130a (FCC 1959) and
Bexrbegrt P, Michelg, 17 RR 557 (FCC 1958). FCC Commissiemer Nyde peiated
out ia the Michels case that, "I would met require am applicatien fer
reneval of license of aan mué-t who slready has a licemse. I weuld
net uwse this kind of procedure as a sanction agaimst the exercise of

rights Lfrnu. of co-”ttttnj givea by c«uuu."ln

Jasch W, Mayer, writing ia the Keatyeky Lew Jourmgl, stated that:

eseSinee the Carvell Breadcastiang decisiea there has
been little further development of the thresheld dectrine
of econemiec injury affecting the public and thus pre-
cluding the grant of an applicatien. Ia ome respect,
hevever, the Commission seems to have gone beyend the
techaical requirements of the Carrell decisien., Ia
Martia Karig, 19 RR 1084, (1960), an imterveater claimed
that econemic iajury weuld impair its ability te serve
the public amd was graated imtervemtion evea theough it
did net claim that the tetality of service t”u.u. te
the public weuld be diminished or impaired. :

Ia the Karig case, Martia Karig had applied fer s cemstrustien
pemmit te erect a sev 1 kv statiem in Johnstewn, Wew York. WENT
Breadcasting Corp., licensee of statiem WENT, Gleversville, New Yerk,

requested that the issuwes ia the applicatien preceeding be sanlarged te

include the umu tuu.ln

Ulgerbers P, Michels, 17 AR 357 at 560, (1958).

"21¢ch ¥. Mayer, Sanders Brothers Revisited, EKemtycky Lgw

deurnal 49:370 at 380, Spring, 1961.

173 artin Rarig, 19 RR 1084, (1960).
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In suppert of its request, VENT alleged that GCleversville aad

Jehastowa lie adjacent te ecach other and are known as Twiam Cities;

174
ecensmically the twe cities were very much eatwimed.

WENT further cemtended in the Commissioen's werds, that:

cscimnual aversge revenus of WENT for the three yesars
1956, 57, 58 was $119,000 and that it must do an ammual
volume of abeut $104,000 te bresk evea, It had estimated
that the gress petential revemue of standard breadcast
statiens in the commmmities invelved is spproximately
$160,000, and based upon this estimate, it alleges that
if a aew statienm cellects an ammual revemue of $72,000
frem this area, as ferecast by the applicamt, the WENT

Breadcasting Cerp. weuld untﬁ! an operating less of
appreximately $16,000 a year,

This, argued WENT:

"eocwould result oaly im a drastic impairment of the
valuable public service which has mew feor several yesars
besn established by WENT. S$Should there be a divisiem
of the field, such publt, service could met pessibly be
adequately maintained.” 6

The Cemmission continued:

ecoIn the absence of a pretest frem the spplicamt...it
appears that the allegatioens made by the petitiemer as
te the adverse effects that a nev statien weuld have
upen it, tegether with its allegatiem that such effects
would result ia a drastic impairmeat of the service mow
readered by it, required ealargemeat of the issues te
include the econsmic issue ia accerdance with the

petitioner‘s request. (See sggu_g;mnua_:_m
17 IR 2066, and 258 724 440, 38).

Accordingly the Commission adepted isswe #7, which was te:
cscdoterming whather s grant of the application would result

in sush aa cconomic injury te WENT Breadcasting Cerp. as
would impair its ability te ceatimme serviciang the public,

l1m. Pe 1084,
75014., ». 10,

Y .y po 1085,

1
7 4d., ». 1085,
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and, if so, the nature and exteat thereef, the arsas aad

populations affected thereby, and the availability of eother

broadcast service te such sreas al pepulations.

On April 13, 1960, the Commission’s Bresdcast Buresu requested
reconsideration by the Commission of its pmiouly granted petitiem
te WENT which enlarged the isswes te ml.h econsmic comnsiderations.
The Buresu asserted im substamce that WENT failed te allege facts which
show a detrimeat teo tic public iaterest as m‘ to mere ecomsmic
injery te WENT, and that ia the absence of such a shoviag there was me
basis for emlargiag the issuss. The Buress cited the Carrell case as

sutherity fer its vtov."’

The Commission, hewsver, denied the Buresu'’s petitisn fer
reconsideratien saying that, “The burdea of preef 1s em WENT sad it
Mthumnmon-uyumuntulmu-o&n
statien weuld be detrimental te the public iaterest, 180

The decided cases have fiavelved the predlem of whether csonsmic
impact may bar an spplicatien; but they have largely disvegarded the
question of the action which should be taken when & gramt of an appli-
cation would adversely affeect the ”.u-‘ iaterest.

"It seems implicit in the Carrell Bresdeastiang dectrime, states
Jeced Meyer, that the Commission can met gramt the aew application after
finding that its great weuld have aa adverse effect on the public

htcrut."ul

1781014., ». 108s.
17%014., ». 1086,

1801y4., ». 1086.
ul‘lhyct. o, _cit,, p. 381.
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One very recent treatmeat of the subject by the ceusts, in Pelts
iv repau d, 273 F24 632, (1959), sepperts
this viev as follews) |

ceoln many fields, including beth commmnicatisns and air
tzanspertation, an eperatiag licease requires a prelimimary
finding of public iaterest, conveaiemce and mecessity.

The publiec ianterest requires servies for the public. It
therefere requires that, if there be enly ensugh business
to euwppert nﬁ,u-byou licenses, theze muet be ounly
ene liceasee.

Mayer, however, states that:

eseoThe sbove quetation is misleading as it applies te the
coumunications fiecld. Ishereat in the Commmmications: Ast
is the requirement that licemsees submit periedic remewal
applications, which must them be goverasd by the same
considerations which affect the gramt of am eriginal
spplication. (Radie Statien WOU v FCC, 184 P24 257, 26,
(p.C. Circuit, 1950).

essConsequently, even theugh aa application may be demied
en Carrell Breesdcasting greunds, the existing statiem is
net granted aa indefinite peried of de facte momepely simee
the spplicant may file & mutually exclusive c"uu{ »
against the existing statiom's remewal applicatiem.

Mayer coatinues:

essThe situation at renewal time ceuld preseat a heost of
problems. Im any market with mere then eme existing ststiem
seeking renewal of license, a question would immediately arise
vhether all remewal applicaticns sheuld be tresated as
mstually exclusive with the mew application.

eeeTo the extent that the ratiemale of the Sanders Brethers
dictum and of the Carrell Bresdcasting decisiom is in-
terpreted as requiring that the sum of the broadcast services
provided te the public be the best available, it weuld seem
that all ether statioms im the market weuld need te be
included im further preceedings, since they might prepese
and/or provide less satisfactory public service thaam either

18zlluyor. op, cit., p. 381,

1831044., . 381.
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the new applicant or the ebjecting statiean. Im practical

terms, such multiparty hearings would be involved aad

expensive for all comcerned, and weuld increase the

problems of administeriag the Act, Thus, altheugh sub~

sequent decisiens may reveal that this possibility is

mere idle speculatiea, it is metevorthy that Carrell

Irudcutui‘ku opened & nev problem area while clesing

an old ems,

At the preseat time, the Commission pelicy ia the Carrell-West
Gesrgia cases and the ruling of the Court im the Carrell case serve
as guidelines for Commission sction when pretests invelviag ceemsmic
injury sre made. Litigatiem conssraning the issue of ecomsmic iajury,
allewable if the pretestant cam preseat sufficieat facts te suwppert
his claim, weuld appear at the present times te csunstitute s substaatial
barrier te eatry teo the breadcasting fiesld. Ou the other hand, the
burden of preef, as the ceurt in Carrvell stated, lies heavily wpoa
the pretestaat te justify his claim that the public imterest will
suffer if competitien 1o permitted.

Chapter III will eemsider problems pesed by the preseat and
past policy of the courts and the FCC; suggest a perspective for viewviang
the overall predblem of whether or met ecomsmic criteria sheuld be used
by the Cemmission ia gramting applicatiens; and diseuss whether such

exiteria ave needed in view of the preseat cenditiom of AM radie.

184
Ibid., p. 302,






CHAPTER IIX

ANALYSIS OF THE FROBLEM: SNOULD ECONOMIC CRITERIA BE VSED;
CONCLUSIONS AND PROPOSALS FOR FURTHER RESEARCH

First, it will be helpful te summarize the practice of the
courts and the Cemmission in ceasidering the impact of new cempetition
on existing statiems, which has varied widely over the years.

Buriag ths Thirtiss, the Cemmissiea regularly teek inte sccommt
the nature snd exteat of ecencmic injury whieh weuld be ceaused te
exioting statiens by the grant of a mev applicatien. It ceam be said
in & narrew semse that the Commission mever demied sa spplicatieca
selely becamse 1t weuld {aflict fimamcisl harm em a= existiag statiea.
Rowsver, spplications were frequently denied on the related grewad that
fasufficient public need had been shown for the preposed service, A
lew reviev study published im 1941 sheved that 86 spplications were
denied for this ressemn during the years 1937-38. (9 George Waphipgten
Lax Reviey 873, 886 (1941)),183

The folloviag greunds for decision in the Jsll River Hersld case
f1llustrate the comsiderations which were takea inte accewat by the
Commission at that timet

us"“ ¥, Yord, “Ecomsmic censiderations ia liceasing of radie

breadcast statiems,” 17 Jedersl Copmymisations Bar Jouwrmal 191 at 192,
(1961). |
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1. The Fall River, Massachusetts ares has adequate
breadeast eserviece.

2. The spplicant has net showa a public need for the
radie breadcast service he prepeces.

3. The recerd dees not show that sufficieat commercial
support ceuld be reasonably expected te emable the
existing statien te cemtinue its eperatiems and at the
same time te sustain the applicant ia its prepesed
eperations,

S. The graating of the spplicatien under cemsideration
wveuld set uin the public imterest, ceavemience or
necessity.

Late in the 1930's, the Commission’s policy on ecensmic imjury
vas altered swbstantially, a change which led to the landmark Sapders
Brethers case im the Supreme Court. Im the Nsyer case, decided ia
1939, the Commission reversed its earlier ruling that the applicamt
had failed to sheow need for the service preposed., Moreever, it rejected
the idea that in all cases a positive need must be shown by the
spplicant, Imn this case the Commission said:

It should be neted that mething £n the Commmications Act,
our Rules and Regulations, or our pelicy requires a finding
of a definite need te support the grant of amn spplicatiem....
The public interest, comveaieace or necessity which the
statute provides as the basis fer a graat cammet be cen-
strued as & mandate that actual necessity fer the particular
facilities sust be showm. .

Neither the disjumctive form mer the public-ugpveaience as
sn independent €acter is te be entirely ignered. Indeed,
the wvords ‘public mecessity’ ia the act are mot to be
eonstrued sarrewly, but rather as callimg for the -“
videspresd and effective breadeast service pessible.lS?

18
(1939).

ald Mevs 14sh s 3 FCC 377 at 382,

187y, ¥, Meyer, 7 ¥cC 351 at 538, (19%9).
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The Comnissien's nev viev on econemic impact was forcefully
expressed in an epinien denying rehearing after the graat of a second
statien ia Spartanburg, Seuth Carelinmas

Ia the redie breadecast field, public imterest, cem-

venience and necessity is served met emly by the

establishment aad pretection of memnepelies, but by

the widest possible utilization of breadcast facilities.

Cempetition between statioms ia the same commmmity

inures te the public goed because only by attracting and

holding listeners cam & breadcast statiem successfully

compete for advertisers. Cempetition for advertisers

which means cempetition for listemers mecessarily

zesults im rivalry betweea statiems te breadcast pregrams

calculated to attraect aand held listenmers, wvhich mecessarily

results in the imprevemeat of the quality of their pregram
service. 'lu!dn the ecssence of the Americaa system of
breadcasting.

This is substantially the view taken by the Supreme Court im the
fanderp case. In effect it meant that aa existiang statiea was met
entitled to pretection frem cempetition se long as the cempetition was
not harmful teo the public isterest.

Pollowing Wexld War II, the breadesst industry's ssselerxated
growth breught the total mumber of AN statiscns frem wader 1000 ia 1945
te more them 3700 teday. Changes in ecagineeriag rules, made in 1947,
permitted meny additional assigaments met theretefere pessible wader the
Standavds of Good Engineering prastice. These additiemnsl assigmments,
for the mest part, previded mere services ia the seame aress. BEvea theugh
the number of stations tripled, coverage of the land area of the United
States has impreved very little sisee l’“.l”

Faced vith increased competition, existing stations contimmwed

the fosue of cconsmic impast. Ne leager ablea te cemteat that they were

188y artanbury Advertising Co., 7 FCC 498 at 499, (1940).

18%0rd, o9, cit,, ». 195.
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eatitled te protection frem the ecenemic effects of cempetition, seme
breadcasters preseated the argument that grants of additiemal statiems
iz a community weuld be harmful te the public at large by causing aa

overall deterieration im pregraam omico.l”

In 1950, the Commission clarified the issue somevhat by refusiag

te recensider the autherization of a secend service ia the towma of Cullam,

Alebema. (The Yeiss of Oyllags).'’!
The Commission held that the eonsequences of competition were im-

pessible te predict, but that evea 1if the werst were assumed and beth
stations went wader, injury te the public weuld be shert-lived since it
could be expected that a nev appliceat weuld seen appear. The Commission

stated:

Thus against speculative aand at the mest temperary iajury
te the public imterest as a result of cempetition we mmst
weigh the very real and permameat imjury to the public
which would result frem restrictiom of cempetition withia

a regulatery scheme designed for a competitive industry aad
witheut the safeguards which are mecessary where geverameat
seeks te guaraates te any business eaterprise greater security
than it cam obtainm by its ewam cempetitive ability. With
these consideratiens in mind, the Commission has determimed
that, as & matter of policy, the pessible effects of
competition will be lhngaf”d in passing wpen applicatieas
for mev breadcast statiems.

Seven years later im 1957, the Commission went a step further.
In dispesing of ea ecoenemic injury fssus raised ia the Seuthegstern
Iaterprises case, the FCC stated for the first time that it had me
statutery sutherity “te comsider the effects of legal cempetition wpen the
public service ia the field of breadcasting."'?3

1901044, , ». 195,

iyeice of cullnm, 14 Fec 770, (1950).

192001 10en, o9, cit.. ». 776.

1935outheastern Entersrises v JFCC, 22 ¥CC 605, (1957).
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The effect of this decisien hewever, was extremely shert-lived.
In 1958 the Commissien'’s pesition was reversed by the District of
Coelumbia Ceurt of Appeals in the Carrell case:

esoie hold that, when an existing liceasee effers te preve
that the econemic effect of another statiea weuld be
detrimental te the public imterest, the Commission sheuld
afford an oppertunity fer preseatation of such preef and,
if the evidemce is substamtial (i.e., if the pretestamt
does mot fail uuni;‘u meet his burdea) sheuld make a
finding or fimdings. ‘

The Court centinued:

cesPrivate econsmic injury is by ne means always, or evea
usually, reflected in public detrimeat. Competiters may
severely injure each other te the great bdemefit of the
public. The breadcast industry as a cempetitive eme,

but cempetitive effects may wader seme sets of cir-
cumstances preduce detrimeat te the puwblic hto{”t.
Whea this happens the public imterest ecomtrels.

This is sppreximately where the matter rests teday. As a matter
of law, the Commission camnet refuse te cemsider the scomemic offects
of a sew gramt vhere sa existing statiem effers te preove ressultaat
injury te the public at large. Staticms may appeal to the Commission
under Section 402 (b) (6) of the act as a persen aggrieved and attempt
te shev that detrimeat weuld result te the pudlic intersst if an addi-
tiemal statien were allecated te a specific market.

“Section 309 (c) of the Act formerly specified that graate

of applications were subject te pretest fer a peried of thirty
days. During that time, aay perty ia interest might fermally
register oppesition and request a public hearing. Cenmgress,
however, in the receat 1960 Ameadments te the Commumicatiems
Act, abelished the pretest precedure and im liew thereef

has previded that say party ia interest may file with the
Commission a petitien te deny any spplication (vhether as
originally filed or as amended) at any time prier te the day
the Cemmission grants it. The petitiemer must serve a cepy

"Garce1) Brosdensting Co. v PG, 258 124 440 at 443, (19SW).

l”Clmll. .z' ct‘o. Pe “3.
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of such a petition on the applicant. The applicant is
afforded an opportunity te make a formal reply. If the
application and the pleadings raise serious questions as
te vhether a grant of the applicatiea will serve the publie
interest, the Comission must designate the applicatiem
for public hearing om specified issues, giving dwe metiee
te the applicant and other parties im interest., Onmn the
ether hand, if the application and the petitiom raise np
material questiens, the Commissien must make the grant,
deny the petition, amd i.utg a8 cencise statement of reasens
for denying the petitien.” ¢

It would appear from the Commissien's actiems ever the past
twveaty years bhewever, that the mature of the evidence produced by the
existing statien would have te be extremely compelling to persuade the
PCC to reach such a findiang., The cost of sech a preceeding might well
be prohibitive from the standpoiamt of an already hardpressed statiem.
In ceatendiag that & market will met suppert amether statieam, the
existing licensee is in effect arguiang a kind of econemic "mutual
execlusivity,” raising the possibility that his ewn asuthorizatiem will
be considered comparatively with that of the applicant. This was 1ia
fact dome in the Hexbert P, Michels case, 17 RR 357, (1958), and the
existing station premptly drepped its ebjectiens.

What then, should be done with regard te this allocatioa preblem?
Should engineering standards be altered? HNarry P. Waraer, iam his beek

Badie gnd Televisien Lev states:

Although the tri-partite structure of clear chammel,
regional and local stations with the four classes of
statiens exists en the beeks, there has beea a
ceomplete breskdown of the eagineeriag staandarde.

The flexibility ef the 1939 rules and stamdards has
demolished the se-called normally pretected cemteurs

I”lultcr B, Emery, Broadcasting and Covernmenti Responsibilities
284 Regulations, Michigan State University Press, 1961, p. 186.
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of all classes of stations. Interference is now measured
in terms of population and service area. As leng as an
applicant will render service or increase his service

te an additional number of persons and to an increased
service area, and provided that there will not be in-
creased electrical imterference to existing statiens,
the Commission will grant the application. Directional
antennas have been employed extensively to locate an
increased number of stations, on classes 2, 3 and &
channels., It is further believed that the assignment ef
limited time and daytime statiens em clear-chennel
trtquolci;, presage & breakdewn of the clear-channel
statien,

Warney contimues:

The published decisions do not reflect the breakdown eof

the emgineering standards. It is believed that s greater

percentage of stations have been licensed without hearing,

heace ne published informatiem is available ea the exteat

of the interference, populations served, etc. An

examination of administrative action taken witheut hearisg

would probably disclose that the interferenes values to

aov and existiag statiems oac.ot 'y far the interferemce

actually discussed in hearings. ’

While it appears that engineering standards are in need of seme
clarification amnd revision, it is not within the scope of this paper te
consider possible modifications of the Commission's engineering
standards.

Section 303 of the Communications Act gives the FCC the power
te sllocate radio channels. This task has been complicated by techaical,
sveial and econemic factors. Ome of the majer difficulties befere
the Commigsion is the technical limitation inherent withim the bread-
casting art. With ealy 96 channels available, the Comnissien i com-

frouted vith the task of previding broadcast service te the widest

1’7lcrry P, Warner, Radie and Televisien Law, Albany, New Yerk,
Matthew Dender end Co., Inc., 1948, p. 278.

1987414., p. 278.
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To be sure, the primsry fumction of the FCC is the equitadle
distribution of broadcast facilities througheut the wire and radie
commnications services. But closely connected with the emgimeerimg
problems of allocatiea are the social and economic aspects which give
contour and meening to the allecatien plas witimately sdopted. There
cin be me clear-cut definitien of "social™ and "econemic™ fasters.
They are bread concepts which are givea meaning by intuitive judgments
and eolored by usage. X

rvefers te the service teo the pesple of the United States, ingluding the

For the purpeses of this paper, “secial”

exteat te which Suuuatm assists in the development of matiemal,
conmmmity and individual well-being. "Ecomemic™ refers te the revemmes
nvii.hblo te the broadecast statiems in orvder te previde a serviee to
the public.

Bfferts have been made in the past te amend the Communications
Ast, with particular atteation givea te Sectiem 307, which deals with
allocation of bresdcast facilities. In the 30th Congress, First Sessiom
ia 1947, hesrings were held before s subcemmittee of the Senate Committes
on Interstate and Poreign Commerce comcerning Bill mumber 8. 1333, the
White-Wlolverten Bill, Omne of the provisions of the bill would have

amended Sectien 307, subsection (b) to read as tollm:”l

eee(b) In comsidering spplications for Licemses, and
medifications thereof, the Commission shall make sueh

1”Im'ut. °. eit,, p. 229.
20070 14., ». 229,
”lnm. 2R. git., p. 814,
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distributien of licenses, frequeacies, heurs of eperatiea
and of power ameng the several states and communities
as to provide & fair, efficient and equitable distributiom

of radio service to esach of the same, giv [ i
instgnce, to the needs and requirements thereof. (Chamged

pertion uanderlined)
At the preseat time the act reads:

csctquitable distributieon ameng states and communities
"insefar as there is a demand for the same.™
(48 Stat. 1083, 47WSCA Sect. 307 (b))

The effect of the amendmeat would have beea teo delete the re-
quirement of demand and instead require the Commission te give effect.
te the needs and requirements of the various commumitics. The purpese
of this amendment was to "bring abeut a fairer distributien of radie
breadecast faeilities in the country and at the same time disceurage
s policy vhich grants liceases whelesale simply en M."“

Waraer, ia his book Radfe and Televisien Loy states that:

cooIt 10 believed that this smewdment [was_/ designed
te rectify the philesophy of the Meyer decisien. Ia
that and similar opinions the Commissien abandened the
requirement that sa applicant make an affirmative
showving as te the need for mew or impreved breadecast
facilities.

cecThe mere filing of am applicatiean new furmishes cea- 203
clusive evidence as te the need for breadcast facilities.

Warner osatinwest

oe.The affect of the Jigyer decisieon has beea to grestly
inerease the aumber of broadcast statioms. At the 8.

1333 hearings, the fear was expressed that the saturation
point for broadcast statioms had beea reached, particularly
ia the large metrepelitan distriecte.

eesThe Commission opposed section 9 of 8. 1333 4{f the intent
of that amendment is te require the Commission te comsider

20210 14., p. 815,

zo,‘b“.. Pe 0130
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economic factors in the allecation ef breadcast
facilities, viz.--the ability ef a cemmunity te suppert
an additional radie statiom.
«e.The broadcast imdustry epposed the amendment em the

ground that "this leads directly into the rate-regulatiom
type of activity,"204

Bill 8. 1333 never came before either the House or the Senate fer
a vete and the "offensive” amendment to Sectiem 307 (b) was mever
enacted inte law, |

Notwithstanding the fact that amendments to the Cemmunicatieams
Act such as the ene proposed in 8. 1333 were never eaacted, several
court decisions indicate that the Commission has sewe power te protect
existing licensees, The Supreme Court, im samouncing the rule that
no protectiea was te be afforded te existing licensess, ($anders
Brethers), mevertheless indicated that the FCC sheuld cemsider vhether
toe much cempetition weuld put all liceaseess out of business aand there-
fore make it impessible feor any te serve the public. Similar views
have been expressed by lower courts:

ee.The mere loss of prefits teo an existing station wesld

net, of esurse, be am adequate basis for denying &

l1icense te s propesed station. I1If, however, the result

of the grant te the prepesed statiea is te make it finsmecially

impossible for aa existiag statiem te ceatimue its eperatien

or maiataia a higher level of service, the resultaant less

of sexvioce might be adverse te the publiec imterest aad

therefore warrant dexying the sew licemse. (Bistrict of
Celembia Circuit Cowrt) (1952)205

The D. C. Circuit court alse stated im the 1938 Corxel] esse:

2041014., ». 815.
203 pemogratic Priating Co,, 202 F24 298 at 302, D.C. Ciresit,

(1952).
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e0sY0 license twe statiens where there i{s revemue for
only ene may result ia no goed service at all. 8o
econonic injury to an existing station, while not ia
and of itself a matter of momeat, becomes important whea
on the facts it spells dimunitien or destructiem of
sexrviee. At that peiat the oi&nt of imjury ceases to
be of purely private cemcera.

Acmuu te this statemeat, cconcmic injury te a statiom becemes
& matter of public cencera wvhea service te the pudblic is uvcroqu
affected. The anl- bessmes how and wvhen teo determine that service
is being injured or destreyed by cempetitien. Thea, wpea the judgment
of the FCC that pregramming is beiang injured as a result of competitienm,
a statiem o¥ statiome ceuld be barred eor dsleted frem the market ia
questioa.

The appellate court ia Carvel) stated that the FCC pessessed
the mecessary sutherity aad admiaistrative teels te make such decisiens
and implemeat them: '

ecoWe think no such_elaberate oqulmt[?ound {a commen

carrier ngulauou_7 is mecessary for the task hers.

As we have just said, we think it is not incumbent upen

the c—u-mﬁ, evaluate the probabls results ef every

license graat.

The court further stated:

eeoThe public interest is met disturbed if A is destroyed

by B, se leng as B reanders the required service. The

public interest is affected when service is affected. We

think the problea arises whem a pretestaat effers to preve

that the grant of a mew license would be detrimental te

the publie imterest.

eseeThe Commiseion is equipped te receive and appraise such

ovidense. If the pretestant faili te bear the burdes of
proving his peint...there may be an end te the matter. 1If

2°6Catroll, 9P, eit., p. M3,

201&0. Pe &4S.
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his showing is substantial, eor {if thom'u a gemuine
issue pesed, findings sheuld be made.

The court indicated that perhaps Carroll did net effer its
preof in terms of the public interest. It may be argued that it
offered te prove only detriment to its own ability fer service.

The Cemmission has stated:

eccRostriction of competition is & corellary of

exclusivity, and exclusivity is telersble oaly by

the epplicatien of public utility concepts or

techniques. Whem cemmom carrier techniques are

employed in the broadcast business te the exteat

necessary to accomplish the objectives urged upem uwes,

a subtle, indirect, but nenetheless s real trans-

formation from competitive regulatery practices te

public utility regulatienm will imevitably result.

This we deem contrary te the specific previsiems

of the Communicatiens Act, the inteat of Comgress,
and the 1ntomcutm of that act im the Sandere

case, Supre.

The Commission felt that if it were te cemsider ecemsmic effects
it weuld be put in the pesitien of engaging im & detailed cemmen carrier
type examinatien of the existing statiems' efficiemey, its preper rate
of return and prices charged advertisers, facters which it believed
Congress had excluded frem consideration in the bresdcasting field.

The FCC deoes, however, regulate breadcast activities which tewch
on the business relations of its licemsees te a certaia exteat, Per
example, the W. altheugh addressed ia terme of
statien licemsees, actually geveras specified relations between staticas
or applicants and metwerks.

mm‘o. | B &h6.

20ssuthessters Bommerises v FCC, 22 FCC 605 at 614, (1957).
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In & commen carrier case im 1933, JCC vy RCA Commwnications ]ng,.,
(346 US 86, (1933), the FCC allewed a mew radietelegraph service upen
the ground that overall matienal pelicy favered ceompetition vhemever
feasible. The Suprems Ceurt, hewever, remanded the case teo the Cemmissienm,
holding that the FCC sheuld first determine that competition was bemeficial
wader the glreugtncco. Altheugh indicating that the Commission might
properly fermulate a tule favering cempetitien whemever reasemably
feasible, the Ceurt said that it must exercies ites owa judgment ia doing
se and met ntoly‘ rely upen a suppesed cengressiemal pelicy, stating:

ee.Wo think 1t met inadmissible for the Cemmissioen, wvhea

it makes manifest that in 00 déing it is cemscientiously

exsrcising the discretion givea it by Cengress, te reach

a conclusien whersby autherizations weuld Inzm.t“'

vhensver competition is reasenably feasible.

The opinien in RCA Copgypnicatiops makes it clear that there is ot
inevitable legical requiremeat that the ecemsmic comsegquances of competition
be comsidered amev ia each case. Iastead, the FCC should consider these
consequentes in tm fts gemeral rule, rather them merely relying
upon & supposed overall cengreseional pelicy sutematically feverisg
competition in each case. |

Eewever, the court 1a m indicated that siace the public imterest
is the centrelling facter and otamdard, it must be comsidered separately
in each cass.

Richard A. Giveas, & lawyer and nember of the New York Bar, writisg

1a the Yirainie Lev Beviey states:

2109 v CA Commemications, Ing,, 346 U.S. 86 at 96, (1953).
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+seThe fact that competition may sometimes be wasteful

must be censidered in_the light of thq fact that the
applicant for eatry /[te broadcasting / is willing te staks his
investment on his belief that he cam perform a service feor
which people will be willing te repay him.

oo Furthermere, aside from actugl nev eatry, the b
of mew entry into am industry exerts a pewerful iafluence
upen the conduct of established enterprises. Thus it is
clear that if price is high, service imadequate, or demand
unfulfilled, the field will sppear particularly attractive
te potential mewcomers. The established firms will there-
foere strive teo avoid a situation net oanly emt of their
eoncern for public interest, and to aveid political im-

terveation, !ﬁ also to make the eatry ef aev competitien
less likely.

It appears to me that if the Commission would reveks licemses or
vithheld renewal of licenses of these statiens with poer pregramming
recerds, it would mot have to rely omn the threat of entry of amether
statien in 8 particular market. The FCC has seldem if ever reveked a
breadcasting license en grounds of imadequate or peer everall pregrammiag.
One example should suffice te illustrate this poiat:

In 1958-39, eight radie statiens in Geergia eperated ea
tempoerary licemses for more thaa a year. Renewals were
held up by the FCC because the statiems had carried little
or ne agricultural, educatiemal and religieus programmiag.
The Commissien had under advisement the questien of
vhether to hold public hearings. Om July 15, 1959, as &
leading trade jeurnal reperted it, these statiems,

*which had been sitting em am FCC hot seat for mere thaa
8 year were remeved from their uncemfertable pesitiems.”
By a 4 to 2 vete (ene Conmissioner was absent and didmn't
vete) all these licenses were renewed. It is assumed
that the licensees made satisfactery explanatioms of their
past perfermance and gave adequate assursaces te the
Commission that mtr feuture pregramming weuld serve the
public iaterest,

g vens, o cits, . 1393,

Myaiter 3. Buery, ermmm
aad Regulatieny, Michigan State University Press, 1961, p. 240.






87

Unfortunately, the Commission im gemeral has mot adequately com-
sidezed the job that presemt licensees are doing as a matter of pelicy.
At the present tims, prices may be low, service adequats and demend
filled, but uander the lav the Commission has felt compelled te fssus new
licenses if spplicants were financially amd technically qualified and
a8 frequency was svailable. Existing stations, wuader Section 309 (d)
as a party ia imterest may, howesver, file a petition to deny any
application at sny time prior to the day the Commission grants it.
Because of the nature of radio broadcasting and its technical charaster,
there is no way that the existing station licensee can meet the mew
esmpetition by expanding his facilities, strengthening his signal er
diversifying into other fields, without Commission approval. The bread-
saster has only ose commodity that advertisers and the public are
interested ia -~ air time for programming and sale to the advertiser.

The broadcaster can, 1if he 90 desires, cut hig rates to attract more
business, with the usual result that he has less revemue with which te

meet his expenses and provide more and better service which wuld, hepefully,
attract more listemers and clients. It is my assertion that because of

this revenue declime, sustaining programming of a public service mature
suffers and the qualitative level of programming im general declimes.
Therefore, it is my contention that licensing policies that de mot

recognize the special and wnique nature of broasdcasting ia the area of
csmpetitioa are not in the public interest.

A decision by the FCC to weigh the issue of econemic injury and
its effeet uwpem the public interest weuld meam that sudbstantial limitatiea
of entry teo broadcasting is im the public interest. The Cemmission's
policy appesrs teo be moving in this direction as indicated by the Carxell
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decision and subsequent cases that acknewledge the right of am existing
statien te some consideratiom of its ecenemic status.
Mr. Civens coeatinues his case against FCC use of ecomomic coen-
sideratiens in licemsing mew AM stations, citing anti-trust laws as &
deterrent te cemsideratioa of limited eatry te the breadcast field:

eeeThe antityust laws are emphatic in their cendemmatien
of any attempt te exclude cempetitors.

ceo.Boomemic facters do net favor limitatien of entry
except where it is clearly compelled by specific
eircumstances ia the industry. It weuld therefere
sppear proper te hold that in the absence of highly
persuasive facts concerning the specific industry,
regulatery bodies should net restrict entry inte th’is
industries on the basis of ecomemic consideratiems.

Civens eentinues:

«eoD® the specifiec facts of the breasdcasting industry

Justify limitatieon ef entry em economic grounds not-

withstanding the conclusions emerging frem a synthesis

of antitrust amd regulatery pelicies? The answer must

clearly be ne. Om the ceatrary... the degree of regulatioam

sutherized by the act is less thaa that autherized in mest

regulatery statutes. The anti-trust laws are fully appli-

cable to nudcnuns and ne exemptien pewer is granted by

the “'02

It 4is my assertiea that neither anti-truet pelicy mer Sectiom 133
(h) of the act swppert these cenclusions. The anti-trust previsiens
of the Communicatiens Act, designed te prevent great cemcentratiea of
pover in the industry, have long been held net te limit the Commissien’s
sutherity to graat or deny licemses in the public imterest. Ia Yamkee
Netwerk, Imc., v FCC, 107 F24 212, 223, (P.C. Circuit, 1939), the ceurt

said:

”301“». 9P, cit., P. 1400,
42bd., ». 1400,
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esoWhile it is true that it was the intentien of Cengress

te preserve competition i{n breadcasting, and vhile it {is

true that such intention was written inte Sectien 314 of

the Communicatiens Act, it certainly dees net fellow there-
from that Cengress intended the Commission to grant er

deny an application in any case, ether than im the imterest
of the public. Just as a wonopoly *- which may rssult frem
the action of the Commission in licensing tee few statiens =-
may be detrimeatal to the public interest, se may destructive
competition, effected by the granting eof tee many licemnses.
The test {s net whether there is a menepely, em the cuoe hand,
or am everabundance of competitien, en the ether, but whether
the grantiang or deanying of m spplication will best serve
the interest of the public.

The anti-trust provisions ef the Commmicatiens Act bar certaia
concentrated holders frem competing. See 48 Stat. 1087_. 47 v.8.C.
paragraph 314 (1952) (prehibiting the grantiag of a license whea “the
purpese is and/er the effect thereef may be te substamtially lessea
competition or te restrain cemmerce...or walaswfully te create memepely
in any line of commerce.”) Consequently, far frem being incemsisteat
with aati-trust pelicy, Cemmission pover to restrict competition may
oomatimes be used for anti-trust purpeses:

eeoThe methed of ontrelled titien argwed fer im

the present case as in fact ene way of

creating menepolies... eavi in the field enly

monepelies which were sufficiently supperted fimamcially

te withstand the destructive cempetitien which might

result from arbitrary, carsless actiea em the part !f the

Commisgsion in the gramting of new statiem licemses. 6

In sdditien, the Commissien has stated that Sectiem 153 (h) dees

mot preclude application of commen carrier comcepts whem mecessary te

the preper discharge of its duty te administer radie licensing. (See

Ihe Jxevelers Bresdcasting Service Corp,, 6 FCC 436, 463-64 (1938),

*1%1ankee Wetverk, Ing,, v FCC, 107 724 212, 223, (3.C. Circuit,)

(1939).
n‘!.k« Netwerk, guprs, at 223-24,
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on kohearing, 7 PCC 504 (1939).

Section 13) (h) merely preveats use of title twe of the Commumi~
ecations Act, dealing with cammen carriers, as a seurce of amtherity
over radie. It mead met be takem as limiting the pewer te license radie
or other bresdcasting graated im title three of the act. MNerx dees
Sectien 133 (h), exncluding breadcasting frem the title twe previsieas
for close supervisisa of ceommen carriers, warraat the imferemee that
Congress intended cempetition te be preserved notvithstanding the public
faterest. (See Yankse Netwerk Inc, v FCC at 222, which rejected the
argument that the fast that radie is met regulated as a commsa ecarrier
implies that tha Commission may met pretect radie agaimst a.otttul.)zu

A policy of completely free cempetitisa such as Giveas advecates
is net adequately swpperted by arguing that the results of cempetitien
cammot be predicted, and that alleviang a hearing mersly emceurages
pretests ledged for purpeses of delay. (See Americem Seuthera Bread-
casters (WPWR), 11 RR 1054, 1056, licemse demied, 13 RR 927 (1937)):

eeoThe possibility that competition between radie statiems

may result ia detrimeat te the public by reasem of lewered

quality of pregram service er the cemplete eliminatiem

of ene of the cempetiters is a fact imcapable of preef.

Te permit the existing statiems te utilize the protest

precedure te force a useless heariang en these issues mldn,

undar such circumetances appear to be an abuse of precess.

The protest procedure had beea used effectively by cempetiters te
preveat a new radie or IV statien frea geing ean the air fer as lemg as

twe or three years. (See 102 Comgressiomal Recerd, 416-18 [fQSGJ).

”“!nlo Lay Journal, setes, "Ecememic Iajury im FCC Licemsing;

The Public Interest Ignered, 67:140 (1957).

213 perican Southern Breadcasters, 11 RR 1054, 1056, (1954).
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To eliminate such wmnecessary delays the act wvas amended in 1956
(47 v.8.C. (Sectiem 309 (c)), Supplement &, 1957), te allew & gramt
' of licemse te remain im effect despite pendiang pretest preceedings if
"the Commission affirmatively finds for reasems set forth ia the decisien
that the public imterest requires that the graat remaim im effect..,,"220
In 1960 the Act was further amended, sbelishing the pretest procedure
and instesd permitted parties im imterest te file a petitien with the
Comnission te deay the grant of aa mltutm.’ul

Beyend these ecememic facters heowever, there 1s a fumndameatal
policy question te be raised. The First Ameadnsat may compel the dis-
regarding of sconemic injury ia granting breadcast licemses.

This has beea asserted for three reasens: 1) rejection of o
qualified applicaat where available frequemcies exist and where aspects
of breadcastiag which sre "umlike other medes of expressien” are met
isvelved, weuld appear te be itself am abridgmeat of freedem of the
press; 2) the First Amendment militates against the kind of detailed
regulation of breadcastiag which fregqueatly accempanies limitatiea of
entry; and 3) the underlying pelicies of fresdem of expression flewiang
frem the First Amendment counsel sgainst limitatien of eatry em ecememic
Wl.u’

These pelicies have, it is alleged, besa frequently recegaized
in such criteria ss diversification of ewnership, and weuld be vielated

by deaying a qualified applicaant aa equal eppertuaity te cempete fer

22047 y,8.C. (Sectien 309 (c), Supplement 4, 1957,
2lya1ter 3. Emery, g9, ¢cit., p. 186,
uzctnu. e cit., p. 1403,
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viewsrs' and listemezs® attemtism if frequemcies sre availeble,??’

The Suprems Court has ebserved, however, that, “The fasilities of
redio sre limited and therefers precicus; they cammet be left teo waste-
ful wee vitheut detrimeat te the public imterest.” (EC vy ¥3, 319 WS
190 st 216, (1943)).

This principle, tegether with the fact that the werdiag of Sectioem
326 of the Communications Act dees net specifically incluie mention of

adatesion to breedeasting being guarsatesd by the Fizet imendnsat, would
appear te make this isewe irzvelevaat. The verdiag of Sestion 326 prevides
Sat: '

esoliothing in this Act shall be understeed or censtrued

te give the Cemmission the power te cemsership ever the

radieo communications or signals tramsmitted by amy

radie statiem, and me regulatica or coaditien shall be

premulgated or fined by the Commission which shall

interfere with the tmt of free spesch by means ~of

radie communication.

By this previsiea the Commissien is net permitted ceatrel ever
prograns offeved by cstablished bresdecasters. Ne power of ceasership
is givea the liecenses and the Commission 19 te regulate in the puwblic
interest, convenience and necessity. The licemsees is to bresdcast
under the same standard. The Commission cammet iaterfere with pregrammiag;
this 1o the mesaing and ianteat of Sectiem 326. S8ince radie dreadcasting
is by natere a field of limited competition for ecagimeering as well as
regulatery veasems, the allegatien that the First Ameadment supperts

every spplicant camset be accepted. Usimg such reasoaing, aay spplicaat

: 'nw. ¥CC Bisclaims Power te Limit Cempetitienm
in Bresdecasting, 3573 1036 at 1038, (1957).

23447 3.8.C, Sectiem 326,
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turned down im a comparative hearing for sidmissiea te breadecasting
could plead injury on the greunds ef restrictiom of freedem of speech
wader the Pirst smendment, and this has met been accepted by the
Commission.

Econenist Harvey J. Levia, writiag ia the Americay Jeyrpal of

Ksenemice and Socielegy, preseats the view that:

esothe FCC has only hinted st seme ultimate merm of
“adequacy” ia spplying its variocus liceasing
standards. A fuller, mere systematic statemeat
and development of such a merm will ultimately be
necessary if spectrum space is te ” allecated and
licensed in the “public imterest”.3

In evder te achieve this nerm of adequacy, Levin recommeads the
follewing:

1) The inconsistencies which riddle the FCC's decisioems
at competitive hearings sheuld somehow be iremed eut.
This might reduce the risk element implicit im jeimt
hearings, and strengthea the relative positiom of
applicants with less extemsive finameial reseurces.

2) The FCC meeds help in the form of Comgressismal
appropriations and the ceeperatiom of uaiversities
and research foundatioms ia studyiag at leagth the
esecial basis and miu impact of its differeat
licensing standards.

Levia coatinues:

eo.For finstamce, it is high time that pelicy makers
should ascertain the impact of different licensing
standards on the form and content of radio programming,
the impact of pregramming oan listesers’ attitudes and
values, and finally the effect of changes in these
attitudes and values on the listemers® pelitical behasvier,
prejudices, creativity, and spentaneity. Effective

zzsIn-ny J. Levin, “Social Welfare Aspects of FCC Bread-

cast Licemsing Standarde™, jpmerican Joyrnal ef Fcounemics sad
Secielegy, 13:39-55, (1953), p. 39.

261004., ». 53.
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allocation of the airwaves "ia the public interest™

wvould seem eventually te require answers te such

questions.

«e.The standards that have evelved to date are at best

mnakeshift, imnstituted because practical prodblems of

tremendous magnitude had te be faced and amswered. It

ie more than time te ferret eut the incomsistencies

and to test the significance of the stamdards ia tan’

of ossme concrete nerm of adequacy of radie service.

While the preseat freeze on AM allecatiens may indicate that the
Commission is coenducting ths re-examinatien of pelicy that Levia advecates,
there has beon a0 public discussien of whether or met radie sheuld be
csasidered a public utility, since it serves the public imterest.

It has been submitted that perhaps a public utility status feor
radie is te be preferred te the preseat confusiag, semi-cempetitive
system. Cengress has the power te densminmate radio s public utility if
it se desires. Judge Ira Robinson, fermerly head ef the Federal Radie
Commission has stated: "Whether you lesk at it frem the listeming ead

or the transmittiag ead, it is cemcededly a public -tuuy."”‘ And

as regards the pesition of radie metwerks ea the questiea, Judge
Robinsen said: "It seems that every time the broadcasters have &
meeting, they reselve that their statiems sre met public utilities.
The wish {s merely father te the theught,"2’

A similar viev was given by fermer FCC Chairman, McNiach im
Brather, Radio Power and Air-Channel Regulatory Headaches, 23 Public
Ptilities Fortnightly 643 at 644-45, (1939). HNe stated: "Like a public

z"hvh. op. 4t., P. 34,

2284411, Is & Breadeasting Station a Public Btiliey?, 6 Publle
gtiljed . gortnggtlz 344 at 345, (1930).

229 b1d., 9. 345.
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utility, a breadcasting enterprise is a licensed monopoly on a given
frequency and ia & givea area, im returm for which license the enterprise
submits te govermment rmlntm."no

It is true that Sectiom 1353 (h) of the Communicatioms Act pre-
vides that & broadeaster is mot a common carrier (with stated exceptions)}
but many public utilities are met common emtcn; e.8., electric
light and pewer plamts. Therefere it would net follew frem the fact
that 4f e servies 1s a common carrier, it is also a public wtility.23l

Is Pulitaer Publishiag Co, ¥ FCC, the Court held that simee mo

zrates ave fixed, o prefits limited “...public conveaience, imterest,
or nesessity nlul‘ set de given msaning as breed as im public utility
lcguhtm." 'lho arguments generally preseated on beth sides of the
iesue as teo vhether broadcasting is a public utility may be summarised
as follewe:
Yorxs

1) The phrase "public imterest, convenience and

necessity” is borrewed from public utility laws

and manifests an inteat on the part of Cemgress

to impese the strict obligatiens thereef im the

breadcasting fiesld.

2) The prime duty is te serve the public.

3) DPeint-te-peint breadeasting is prohibited.

4) Rate nﬂhtm is not the determiniang facter
in the questien.

z”lumr. Radie Pewer snd Air-Channel Regulatery Nsadaches,

23 Public Veilities Portnightly, 643 at 643 (1939).

zn‘mlcy Browa sad Joha Wesley Reid, Regulation of Radie
Breadeasting: Competitive Eaterprise or Publie Wtility?, 27 Cormell

kaw Quaxtexly 249 at 264 (1942).

232, 1¢ Lew Baview, Is Badio a Public Utility?, 11:177-91 (1940).
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Against!

1) Radio is met s necessity aad is not paid for by
the pubuc.

2) Mo oblmtion te um all cqully.
J) lo vegulatien of rates or u-u [ proﬂu.

4) The FCC 1is not & public utluty commission. It

has »e jurisdiction to investigate and supervise actual
business operations. (It will be moted that argwments

3 and 4 are characteristic of common carrier regulatiom, -
but commen ﬂsrun constitute only one class of publie
utilities). : S '

In Yankes Network v FCC, the court im comparing the Transportation
Act and the Commmications Act stateds

ecoBut in spite of these differences (vis. broadcasting
excepted from the common carrier provisiens and absense
of rate regulation) the two acts contain vital similarities
which make the analogy proper.... Radieo broadcasting,
the subject of one, is affacted with the public imterest
in fully equal msasure as railway transportatiom, the
subject of the ether. Congress recognised this fact by
makiag the Communications Act speak in terms of puwblic
interest from beginning to end.... Rate fixiang is ealy
one of many regulatory procedures. The fact that it 1is
specified for carriers and not for broadcasters is by me
msans conclusive. Im each case (railroads and radio
stations), Congress has delegated the power to regulate
public utilities in interstate commerce for the purpose
of safeguarding a dual imterest invelving a reciprocal
and eorrslative uhtwlup umen the public and the
owner of the utility.

Grewiag concera with the economic aspects of radie regulationm
sakes it werthwhile te exanine this problem of whether or met vadie is
in fact a uuuty. lncnt such an examination is beyond the score of
this paper. PNurther research em this question weuld be of great value
in helping te clarify tln otatus of rvadie as a competitive enterprise

23 oo Po 181.

245344., p. 182,
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charged with servimg the public interest.

The pessible use of econemic criteria by the FCC in determining
allecations of mew AM 'rulio statioas must be cemsidered as an exercise
of regulatory asuthority im such a mammer that the business system of
breadcasting will reader pregram service of maximmm satisfestion te the
”blic.

The objectives of radio regulatiem im the econsmic sphere have
been outlined and sheuld be clear. What, hewever, deo they imply? I
believe that & pertien er all of twe basiec categories of objectives
stated by Nerman Hettinger im the Aix Lew Reviey sheuld be attained by
the use of ecomsmis eriteria:

1) The alleocation of breadcast facilities im such a

asaner as te make radio signals and the programe they

carry available te as many listeners as pessible, but

slse wnder cenditions which will provide statiens the

potentiality of revenues adequate for technical and

program .!B“. of a standard that is im the public

interest.

2) Omee facilities have been nlloéct.d. the exercise of

general supervision of a mature that will result in @

quality ef service beth tﬁ%ﬂical and program, im keeping

with the public imterest.

The eonception of pregram service as radio's ultimate utility
st be given atteatica. Yet an oversxtension of regulatery activity
will have far-resching secial, political and eceomsmic consequences.

Accerdingly, I believe that the follewing prepesals put ferth by
Hettinger, may be of seme value im cemstructing a new and more workable

sllocatiem policy. They are as follows:

”siom 8. Hettinger, The Ecenomic Factor in Radio Regulatiom,
Alx lLay Revievw, 9:113-28, April, 1938, p. 120.

z“;big., p. 120,
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1) Statioms sheuld be lecated in communities or with
respect to wider marketing areas of sufficient econemic
importance te insure the potentiality of finmancial
support 1gg’untc to maintain operations im the public
interest.

2) To the extent to which it is technically feasible,
a station should be granted facilities sufficient te
cover its logical area ef social and economic :l.nfl.uuu:.c..z38

3) Stations im a like class serving the same area sheuld
be .tmtcg gn great a parity of coverage as is technically
feasible,23

4) A sufficieatly high standard of working capital and
prefessienal skill must be required of new applicants
for licenses te insure a grade of service which will
interest listemers and will attract revenues vitg I‘xhich
te maintaia breadcastiamg in the public imterest.

3) when once it i{s established by careful econcmic anmalysis
that a community er logical area of service possesses as
many statiems of preper class and kind as it can reasonadbly
support, thea these stations should be safeguarded from
unreasensble further increases nlncw.uu and consequent
ruinous and unfair competition.

6) This pretectiom should be balanced, however, by festering

competition betweea statiens, groups of statiens, and -- te

the extent that they are basically competitive =~ classes of

stations, se that vitality eof service !” incentive feor

further improvement may be maintained. :

S8afeguarding stations from unreasenable competitien requires
scientific determination of communities' potential advertising revenues,
tegether with factual data en performance of varieus classes of statiens

under different conditions; these twe classes of infermatien being

D71p14., p. 122.

23812;_.

239m.
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necessary te determine the limits of reasonable u-pctltin.z“

In erder te foster competition, a reasonable balamce between the
various clements ia the breadeasting structure and flexibility in
allecation are twe comstructive steps. Of course the govermment cammet
regulate mediocrity eut of existemee, but the FCC can sefeguard the
public by encouraging cempetitionm at a reasenably high level so tl;at the
best program service will result. The public has a vital iaterest im
the service it receives and is penalized by a policy of wnlimited grante

vhich pulls dewn the geed stations te the level of economic survival.
The Darvinian doctrime of “survival ef the fittest™ after the Sanders
decisioen has not resulted in programming of a messurably higher quality
resulting from increased co-potlun.m While radie is private in the
property sense, it is public in the fumnctional semse.

Naturally there cea be me guarantes that evea if the msumber of
stations were reduced, better programming will automatically result,
Perhaps stations with fewer competiters will met use added revemues te
improve or imcrease pregram services teo the public. Om the ether hand,
could the industry have continued rapid expamsion ian the face of smaller
profits, heavier lesses, and increased cempetition for a relatively fixed
aumber of advertising dellars? I do met belfeve that a situatiom of this
kind could have been tolerated much lomger tham it has beea. It is my
view that the judicious use of ecemsmic criteria for determining admissien
t» the field of broadcastiang sheuld be the result of Cemgressiomal asctiea

W31144., p. 123,

1““'1.- Cenrad, KEcememic Aspects of Radio Regulatiom, Yirgimis
Lav Beviqy, 34t 283-304 at 303, April, 1948.
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in the event that the Commission cannot find justification fer such a
pelicy under the present Communications Act.

Sugzestions for Further Regearch.-~ With regard te the FCC's
policies omn programming standards and practices of licensees and
allocation pelicies, there are a number of areas that can be appreached.
A study ceuld be made of whether the present enginesring standards of
the Commission adequately meet the demands placed upoa them, or if they
e, in fact, a set of rules more frequently waived than observed by the
¥CC.

What effect upen programming, smd public service programming ia
particular, does the additiom of a second or third statiea in a small
one or two statien market have! 1s programmimg impreved threugh
competition, does it remain about the same im quality eamd fregqueacy, eor
dees it decline in both quantity and quality?

Is there a need for an entirely new breadcasting sectiom of the
Commmications Act? Could the present act be effectively amended or
modified te handle contemperary and future problems met envisioned in
1934 and the yesars wvhen amendments of the act were made? Have iacressed

tschnical kanowledge and the mere insistent demands of the American peeple
for mere and better programming been adequately understeod and dealt
with by the Commission? 1Is there a need for a mere comprehensive and
specific pregram poliéy with regard to types and quality of programs?

It is quite evident that the ares invelving the competitive and
business status of breadcasting needs investigation and clarification.
1s bresdcasting, for example, really a sort of gquasi-public utility;
should it be comsidered sa area of cempletely free competitionm; er sheuld

the Commission assert mere control over the assignment of spectrum space
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and the need for nev statioms?
These are a fev suggestions fer further ressarch in the gemeral

preblem ares vith vhich this study has beea cencerned.
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Table 2

Al RADIO STATIONS CLASSIFIED BY FROFIT AID LOSS GROUPINGS

(Stations Operating Full Year)

Profit (Before Yederal income tax) of: 1960 1959

$500,000 and over b1 26

250,000 - $300,000 26 28
150,000 - 250,000 b ) § 24
100,000 - 150,000 &3 3%
75,000 - 100,000 39 k)
50,000 - 73,000 87 20
25,000 - 50,000 281 b 77y
20,000 - 25,000 133 134
15,000 - 20,000 226 216
10,000 - 15,000 . 322 284
5,000 = 10,000 &7 &34
Less thaa 3,000 <43 621
Total Stations 2,303 2,174

Median Prefit $10,800 ¢10,300

Less of: ‘

Less than $3,000 396 403
$3,000 - 10,000 202 210
10,000 - 15,000 119 118
15,000 - 20,000. n 70
20,000 - 23,000 S2 4
25,3CC - 90,000 128 121
30,000 - 73,000 51 S4
75,000 - 100,000 24 23

100,000 - 150,000 18 13
150,000 - 250,000 8 8
250,000 and ever 12
Total Stations 1,078 1,074
Median less $8,500 $7,200
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Table 3

AM RADIO STATIONS CLASSIFIED BY VOLUME OF TOTAL
REVENUES SHOWING NIMBER REPORTING PROFIT OR LOSS

(Statiens Operating Full Yesr 1960 Oaly)

Toetal Statioms

Jetal Brogdeast Mevemwes = _Repextiag . DPrefit  lese

Less than  $25,000 104 3 R £
$25,000 - 50,000 $ss 322 233
30,000 - 75,000 | 637 a7 210
75,000 - 100,000 533 373 162
100,000 - 130,000 (77 a3 199
150,000 - 200,000 N4 223 91
200,000 :=-250,000 161 123 38
250,000 - 500,000 252 203 49
500,000 =1000,000 120 100 20
$1,000,000 and ever -2 28 -
Tetal 3,381 2,303 1,078

l3efore Foderal tnceme tax.

111



Table &
FWMEER OF AM STATIONS REPORTING PROFIT AND L0ss' CLASSIFIED BY
SIZE OF STANDARD METROPOLITAN STATISTICAL AREA AND COMMIWITIES
NOT IN METROPOLITAN STATISTICAL AREAZ

(Stations Operatiamg Full Year 1960 Only)

Jotal  Prefit = ese

Populatien of:
2,000,000 and over 205 139 66
1,000,000 - 2,000,000 140 92 48
500,000 <« 1,000,000 23 145 98
250,000 = 500,000 337 202 133
200,000 « 250,000 109 63 &b
150,000 = 200,000 96 69 27
100,000 = 150,000 149 100 49
50,000 = 100,000 68 A2 26
25,000 - 30,000 366 241 125
10,000 - 25,000 646 458 188
5,000 - 10,000 334 A24 130
2,500 - 5,000 s 245 106
Less thaa 2,300 417 81 36

Total 3,381 2,303 1,078

l)cfou Pederal income tax.

2census of Population, 1960.

112






KOO USE Oniy







