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ABSTRACT

THE EFFECT OF METHODS AND RATES OF COMPENSATION

ON SERVICES PROVIDED BY ATTORNEYS REPRESENTING

INDIGENT CRIMINAL APPELLANTS

By

RichardE.Priehs

ltkwiddybdievedwmemodsamwofcompemafionmdirecdyrchwdwdw

qualiyofahnhnldcfemeaflappeflnerepmfion—Mundemidmumelpeflombss

mustyjnflbofmemofmmuiflmlfonhehdimmmcomlmive.

Mhthefimdgnificammflyofappofludappdmmb’behaviorundervuymg

Wm.

Cmdaigmwdlppdhmmlhuichimmmplmvefified‘SWofSenim'

fomxaMngmspecificwmkperfomedomednirrepmcmfionmmhnsJewkesm

recordedintonlhounandmmedbymgories (e.g.. cliem visitation. briefing.

modomlevideminry Magywpaofmicemcomimntwfihmchigm's ‘Minimum

WMMmcmmAppdhnDefmem.” Aaorneysarepaidbythelocal

mmmacopyofdnirmicafomismhnmdekhigmAppeumAnigmd

CameISetviceMAACS),amagcncy.Mfonnsmslfisaspanningtwo calendar

yamarednbasisfonhismch.

Shchkhigan'sbulcmvarymkedlyinmeirmhodsandmofpayfor

www.mewdanfiermoppommhymamlyumehnputofmguon

petfomnme.1'hreeptirnnymethodsofcompmdonmmflyzedz hourly. bourlywith

mimnnlimimiom.mdfee~schedule(i.e.,flatme). Serviceswetcmenmamredwithin

each mahod by comparing vuying ms of compensation (e.g. . high versus low hourly work



efforts). Comparisom consisted often! melnhours. Germfly. high compensation rates were

dwflflowermwegnrdleuofthemahodemployed.

IbeprhnuyhypothesisbmadiflaminmofcomemafionamongMichigan’s

Michichcnhxdonotremhhdicpuuemioestohfligem.kamer. ‘mleMw'mum

dutcx'utinglinenmucoofmn .eremplnsizestherehtiomhipofmomeypcrfomnceand

WmmorhgmeWOfpmfeabmahinmommmem,

androlemisfiction.

Thefindinglmnglymggeuthndummdmahodsofcompensadngappeflne

Wforhdigenummflddmknmdmmhnfiveofperfommefiewimm

memgfiflkhldminmgmuymmmmmeommdenblymm

mutation. Sinoewageearenotexphmfiveofbehaviorotbetfactorsmunbeexploredto

wwwmkbehvbrofewnappomeppeflmwel.kohmwwpmvides

abukforfiumueprndonofemypetfommerehfivemdnirmdigemappeflate

clian.
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CHAPTER!

INTRODUCTION'IOTHESTUDY

Sumatran

TheAmericancrhnimljudcesysunfacesdificuhpmblemmanamdngmdesign

mmmmwmmfmmmm

olfenden.mmeflonmanflyumhproblanandcomibtmmhnpmmnem,mhdissemuon

mmmmmmmammmmmmm

Michiganihehperfmmmewmhemvbwedmrdafionmemblimedpmfeubmlsmndam

forappellatecounsel.

TheUnhedSnm'legdsymhadverurial.Cemalmmissystemkmeadvocacy

moddwha'emerepreeemfiveeformemwmnomordhuiaanomeyshndforme

defendamwdemecmeocompecmcmvmcemejiflgemjurymmehperspecdvesonme

casearerhecorrectones.Asoneconsnetaatorhssoheerved:

Thephilosophybehmdtheadveraarysyuemholdsmatthegreatestmnnber

ofjuatresohttionsinallforeseeablecrhnhnlu'ialswillocuuwhenboth

sidesareaflowedtoarguetheircaseseffectivelyandvocifemuslybeforea

fairsmlimpufialjmyflhsystunmuiresfladvocatesfofloduidesdo

meirunnost,withinciebumdariessetbylawandprofessionalethic5Jo

prwctandadvancethehuereetsofmeirwemsflheadvocscymodelmakes

dearthstltisnotmejobofthedefemeortheprOWmtojudgetheguflt

ofanydefendant.Hence,evendefenseattomeyswhoareconvincedofmeir

cliesn'sguihareexhortedmofferthebestpossibledefemeandtocotmsel

meirclietasasefl'ectivelyaspossible (Schmalleget, p. 341).

Intheadversarialmodel,itishnportamforthedefendantaswellasthestatetoreceive

high-qtnfityreprmmadon.1histepreeemfionisneededanmympmmmefighm

guaranteedtothedefendamundertheU.S. Consdtution. butalsoto ensure that reliable

I  



2

Wofgufltlhnhmeapplicadonofaimmalpunislnemmmosewhodesewe

uhnhnlnmdommmhknmmlymeacamdwhoshmldheconcemedahuumeqmmy

ammmammmmmmmmwm

mamhmmmmm.wm.m

misapplicationofcorrectiomlresources.

hiwidelymcognizedbycrinhnljuflcesehohnMdnadvuaarhlmodelismideal

whichhmtneeeuasflyhmdwhhmlkymasdaflaflyumeuisllevelhckermmm

mudnAmuicsnsysunhprimdlya‘CrheComdModd”chancmizedbyprennnpdom

ofguihramermmofimcenceJhesyuunplacesapremhmonspeedandfimlky.

evidunedbyemamdmsrflywidespreadpla-hrgammgofmnmermanmonmdmm-

findingpmceuu.Pnkermggmmemngeofm‘sssanbly4hewuveyorbeh'movingan

emiessstreamofcasesquicklyandefliciefllym,p.42-44).

TheuailnsBmmeCrhneComrolModdhmeDuercessidealwhichanphasinsa

fumaeedfornhabbm-findmgpmcmwacker,p.45).1hisneedcanonlybe

mppliedbyadequatetepreaetaatlon 'Ofallthecomrovemdaspectsofthecrimimlprocess.

mefigHmcamel.mcltflingmemleofgovuuneminhspmvhiomismemoadepmdemon

whatme’smodelofmeprocesslooblike. . ."(Pacher,p. 51).

Atmeappeflatelevdmowevenmeidalofmeadverufidmodelismomreadflyseen.

Unlikeuhlhvelancoma.deamhndmrmghprweuaofhrgamingandcomem,moa

appdhcusesacmsnypmceedmcwnfmdhpmmonfoflowmgprepanfionandpresemdom

bytheadversar‘nlparties.

Writing formemajorhyhmlam(l985).lusdce31ennanassertedmatskmw

camelwuindispmabbfmmeahnmsldefendamaeefingmchsnengehhconvicdon:

Tomorectrtetlnappealmcrhninflappellantnntflfaceanadnrsary

pmceedingthanliltean'ialegovernedbyintricatemleamattoalay

person would be hopelessly forbidding. An unrepmented appellant. like an



3

umepresetaeddefendamattrisl—istnabletopmtectthevitalinterestsat

stake. . . .rTJhepromiseofDouglasthatacrimimldefendamlnsarightto

cotmselonappeal—lihethepmmiseofoideonthstacrhninaldefendamhas

arlglatocmmselatn'ial—wwldheafilnlegesnuetmlessitcomprehended

theriglatotheeffectiveassistameofcotmselMassermn. l984.p. 21).

1heU.S.SqruneCmntstaudh1aFMAmenthnaa“equalprotection"ofthe law

...whesetherlchman...emoystlnbenefitofcmel'sexatninationinto

durecm'daeseatchofthelamandmrshallingofargmnemsonhis

behalf. . .whiletheindigeta...isforcedtoshinforhimself.1‘he

haligem.whentherecordisunclesrortheermnarehidden.lmcnlytbe

rlflatoameaninglessrimalfiflmrepresemdxwhiletherichmhasa

WWW.1963. p- 359)-

Themoufioruhninslappeabcsnbenacedbackmmetwelflhcemuy.1helmesgeof

legalpreeedemhdenfledmanme—Hmmfomwmgaamionof

mmblkhhguhbkvdflghufmmdigaamhnhnldefendams.mmm

(1963)mandatedappointedcotmel.uponreqiest, fortheoffender'sfirsuppealasanntterof

moans).

Anavaihhlesmucesmggeumadmstednmetypercaaofcrhninsldefendaminme

qutedSmesarechssifidindigeulxnfomlm,p. 164). Yenbeginningwithfijdmnx.

W(l963),whenmhnigemsweregramedflgmmbgalassisnme,dn&mreme

Catutlnsneveresublishedstandsrdsof‘quality' forappohnedcomselltmlememationof

micamchsdhigcouandmnlhycomideradomnmlefimmandbcdgovemmm.

Awadhledeingsymambasedmfiefisalandpolhicflmmidenfiomofkmbe

providers(e.g..thecmulty).Rarelyisthereinputfromtheservicerecipients(i.e.,

defendam/appellam)ormeiradvocsms. Arguably,judges.courtadminisu'ators.statesndlocal

governingbodies, barsssociations. andmepublicallshareresponsibility for "quality" of

representation.
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Wuhficfiulsforappeflatecrhdmldefemeworkismpomdarwfllocal

comm.fidga.andmpayua.1hu.appeuanmuemondfifiammobnm

dnnftmdsforindsgemtnslworltaevme 1992. p. 142, 145). Withthepreannptionof

mmmmflusmsymmeappdmprmaslessimpom—a

seuehfmbgal‘bophohsffimhanmrymhchrd’stmeComrolModelwhich

depelflsm‘speedandlinlhy'm.42).Appabemmmeahnmflfiuflceproccssaw.if

mmmmummm.

humanism?

Thbmdybhlendedmprwidehsighsimomemkbehaviorofmmfor

hidigeuainhnlappdhm—ampicwhichhuwceivedliukamfionhomxhohnmshmud

aboasiumfiudnrmdasnndhgmebehaviorofuhHwelcamelformeindigem.whem

Whmmeqnlhyofdnhperfommemdervariaucompemauonsymhasbeen

mconchtsivemlemming, 1989.p.403).

mmmmmmmmmmmma

dflfuemamcompamfimandasebads.0vuworkedandmnemaiddefendemhmedune

whichhssprontptedmoumidiesofitfligan'cmmek'perfonmwe.8yconuan.mis

WMBdinctcdexchfivdyucompumofpubhdyappoimedappeuam

mmdadgnificaflydifieremwnpemsfimsymmemiumgdnmchermbeaer

isolatednmmaaofwaga(AmendixA)mspecifieworkpufomnce(AppendkB).

ReseamhmmlebehaviorofappeMcmmelhsevaelylhnited.Wasserman’sbook

(1990).detailedmChaptedJsprhnafllyanovetviewofappeuatepncficesinNewYork

City.pmvidinginsightshaomatsystetnandmggesdonsforitshnpmvemem. He acknowledges

unthiswork‘oflersOMyflwdngglmipcesofmeretainedappeflatebu...andthe
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Widuakwlwfacednchallengesandpresnues.Acloserlmkwonbemefiuform

inegratedviewofcrhninalappellatepractice" (p.256).

Reseamhmrolesofomeraeypudcipmmmecrhninfljtmpmcesshubeenmore

mansive.inehaiingjudic'nl(6ibson. 1978,1983;Beclter, 1964)andfederalmagistrams'

behavior(Smlth. 1988;8eron. 1983, 1985;Puro, 1976). Inaddition. trialcounselhavebeen

bmadlymflbd(Chapu2).11nmoucommmedndofcompafingauorneyperformmeis

“outcome" meanlretnetas(Cavender. NienstedtatEverett. 1987; Stover& Echn. 1975).

Otmcome-buedremlu,however,fiflmadeqtmelymdnqmlhyandefionofme

WW(¢.3.,wmu1dcmvicfionand/mnmence)ofmhypomedally

idemicalcaseamsybednsunelegardleuofcmmeb’elfommrepresemdon.m

dissertationsmdywillreview.forthefirstt'nne.keymvaflables (e.g..timedevotedto

Webmmcmmmodomhndpumhcmrbomofmespecificworkm

bowbdgeandunbrmndmgof‘mbmeoq.'anmposuionmwhichmofpmfessiom

areofiengruuaiedmiddle. 1979b. p. 314).

Aminudefinifionofmleh‘mmebebavioucharaaerisficsofonemmonpermmina

context“ (Biddle. 1979b. p. 58). Abroaderexplanationisoffetedby Levy:

[Roleislanypositiondifietentiatedintermsofagivensocialmicmre

whetherthepositionbeinstimtionsliaedornot. . . .Thesocialpositionfis]

giventotheindividual. . . .‘I'heserohsinvolveobligatiom,rights.and

expectedperformanceaofme individuakwhoholdthemu952. p. 159).

Hollalllerwrites:

Rolesarenormativeinmattheyinvolvesomeimplicitsharedexpcctancy

amonggrmtpmembetsnndnormmeuuelves. lackingvisibility.may

nonetheless dwell inexpectancies(l958. p. 118).

Role “expectation” are the conceptual bridge spanning role behavior and social structures

(Sarbin & Allen, 1968. p. 497). Expectations relative to “professions” have been the subject of
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mmiderafleruamhmcamedhdmmrlhofesiomhavebemdescnbeduwccupauom

mmmmmmmmem,mmemm

bngperiodsofminmgandwhoseauoe'nmdmhacndmbeperfomedmpdvuefihecrm

'm'mnm,masmwmmormmmromorm

goverm'ngtherolethstareenforcedby'aameubeta' (Biddle, l979b,p.314).

Robberypulnmstmebehsviorofthemdividmlhahapedbymmemmfactors:me

denmdsatalmluofodmmmerewatdsandnmuomfordnacmr’sbehaviormndme

W'sthWWJflWMMMW's

mmmmmmmaumr'swmmmm

(Biddle, 1979a, p. 17; Callero, Home Piliavin,1987).

Biddkdbamsmyschohnwhomflmedmthedevdopmemofroletheorbiese

imbue:

earlymeorbtsnchasburkhehn(1893)‘writingonmedivisionof1abor;

Slmner's(l906)well-knownd'suncdonbetweenfolkwaysversusmoresand

clnncterlsticsofpreecriptivephenomem; James (1890), Baldwin (1897).

andCooley (1902) whoadvancedthetheory ofself; Piaget (1932) in

analyzingmlesandconplyingbehsvionbewey(l922)focusedonhabit

andconduct;andMaine(1861)whohuroducedmeideaofstams(Biddle.

1979a.p.4-5).

Therearemmermnaddiiomlconuibtmmmetheoryofmlemowevenmeabove-

mcdscbolanemployedconcepuwhichmivetodayorwhichhavethehmodem

cancerpartsinpreseu-dayroletbcorym. 1979a).Comemponrythcoristsalsomclude

Davis(1949)htrmerexplorh1gstann;Homam(l950)onnormsandbehavlor; Sarbin's (1954)

workmmhemcmuawimmhasismaeflcomepuandxahn’suwwwmrding

roleconflictwithinorganlastions.’

 

'Precmsorscitedarefoundinthebibliographyattheendofthetext.

zAuthors citedare found inthebibliography attheendofthe text.
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Roleconceptsaremedwhenamdyingpolitical.ecommic. legal.andotherinstinxtions.

Thethcemflaignificuneformedbcblhnsofpsycmmgy,mcblogy.ammbgy.

playhigamoreprommctarolewhensmdymgthe‘helpingprofessions” (Biddle. 1979b.

p. 11—12).n1chascrimhnldefemeMappellatework.

ThemHs)ofnhlandappdhrecanlelforhafigaacrhnhnldefendamuesimflarin

bwawcb-ecommicm(l.e..mondeummedmbehdlcem);meumlecmadwmrhl

mdugovam(l.e..prueamldiflriams);methsnnihremialmmof

perfomameuguidesnnddzyseekdnomdcalmnprocusofhwbyudmnlyadvocanng

However.appeflatecomndprhmrflysearchmdiscovermormmenialcmMpmcessa .

marmayhaveaflectedtheouccme(l.e..convictionand/orsemence).'l'hroughmepmceasof

namcriptreview.bgflruamh.facmlam.smmembmhsionofwrinenbrieh.

appelhtecmelueoftenviewedupaperadvocamsmcemeydonotacnnuyuyme

comedase.hMichigan.evenordargtmembefonmeCmnoprpeahisfimitedma

ashamofwmhsna;miewbemgbasedprhnafilymatbmimcdwfinenbfiefsandmm

ofrecord. l.e..trisluanscripts(MichiganRulesofCourt. 1994. p. 617).

smceappdhmcmmelameuaaifllygamerhlgmformdomreeeamhingmndwfifing,

meymayhsvehncliemmuactthmnialcmmsd.befendamsuepmemnausignificam

phmddnhhlproceuhchsdhgamigm.modom.andm;ameappeflatemge.

uleutmhlichigannehhercmmflmrawdhms'pmencebefonmeCounoprpuhis

wenWethehappunmemyoflyhenecassaryforhwercmmmofiom/evidenfiary

hearings murdertodeveloporclarify issues. Investigation and/or evidentiary hearings may be

essential for developing “off the record" lenses For example, attorney/client conversations

preceding pleas are typically not part of the recorded transcript. Wasserman reminds us that  
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‘uhlcuuumkracahighkvelofcoudomdecepuomandbadrepresemuonmmeplea-

Marne-(Film 1967.1:- 240:W_Lflam- 1978111113. appellant

counclmsybeadvuurislmhercmmpannmeuhllevel.parumhdyin‘gufltyplu'

enawhueappdhudaimshemcehedimropaadviceflomhbmmy(i.e..m.mepla

wasiaitofl'ered'hnowmgly"). Amoroeylcliesuconversationsptecedingplessaretypicallynot

onmyncordedmiatHa-bummeaacome,whichohentypifiescrhnmaluifl

whimymemmappalflhereforeWcmlmlmkingforenor

whichprefisdicedmefahneaofdnuthlealmmgpmceas.whfleuialcmmel's role

'mcludesavoidingitasoductionoferror.

Ufibmmemiglamhavecomwahthepmr,

Midgeuothacmmmumeuhllevelmeeyfomgoorflargtmbefom

meSmAppelkteCmmnbconceivahlematmpersomlcomwfllocauwimanyaaonin

mesysun.maddhion.sinceappennecmunelmyacceptcuesmywhemmme8me.nis

mummmmmmmmw.wmmum

daflywakvuymnhmlaanahouguflilysimihr—machkve‘himessofprm'mrme

defetflamlappdhmmmaemmnyofmefindmgsmmismidymyhaveappfluuon

mptmlidyhmdeduhlcmdmaddhionmqpeflateanomeysmhbelievedmnmany

crhnmalauormysdobmhublaUsppeflamwork.AccOMingly,merenfluofmhmrch

unyhaveapplicationtobothroles.

WFWMGMSTUDY

Thecomonlyheldbeliefmsthwym'dahemmxhnizewnmgsbrepwedlychedas

anfiomleforrethnedsewicaprovidedbyauormyswindigemcfiemsmgulies. 1989;

Alscher, 1975; 1986; 13mm. 1967; State Bar. 1990. p. 2). Indigent defendams have a

parallel perspective. believing cwn-sppoimed counsel are overly eager to abbreviate time spent
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onmeircasea,withllnleconcernfortheirwelfare(Daniels. 1992;Casper, 1978;Platt&

Pollack. l974).1evinereferstctheconceptas “fiscal self-preservation” (October 1993. p. 12).

Shnihflyuuwneysenvisionanhtimflfmbuweenecomicsandjobsaisfacdm

(Planing 1986).Otherprofessltntelateetpthablepaytoworkenjoymem(l.ocke. 1976). A

auveyofMichigan’squoiaeduhlcmnelhmdhlfofdnrespondunfoauedonme

mmnuammwmmmmmmwmmmm.

October l992).Sixty—d1reepet'cetaofmelawyerssurveyedbelievedthe “quality” of

Wforqipoiaedworkwulowerornatchlowermmreumedworkm. 28).

Comemngarding'feeadnhh'symwereexwpdomflycrifialnwhu.‘1haeba

mumm.mm,mwmmm. . ."

(p.31).

However.maemmglas.bdiefs,percepuomandmeorieshsvenotbeenstudied

M.pufiudfiywl¢auigmdappdhmmel.$imeramsofoompemflonamm

dbpamamongMichigmcmnies(AppendixA).anddaungardmgpmcbdyhowcmmd

expendmehmneareavaihble.mecomeptof‘shortuujusuce"canbequanhafivdy

IMM-

Litennueon‘mlemeuy'(mmr2),however,abomggesnconsidemnonof‘mn-

mic'ficmrawhmmingprofecmbehavbr.ficmmnmhasme“mdepwdem

name'ofcrhnhnldefetneworknnybeofsignificanceMeinz&1amnann, 1982). Political

ideologieamayalsoaffectrolealeimalamnsm. 1982).Loyalty.commitment.and

mmhavebemmownupredbuveofwrkbehfimmaflenberg&flug.

1987; UmolnkKallenbet-g. 1985. 1992; Price&Mueller, 1986). Asone anorney stated.

“TbmeofmprncuceuhnmaldefemeaMwhohawammamicbentwndwseeourselves

asthechanpionsof civil hberty, thelrnights withdrawn swords" (Chem. 1992. p. 159).

Mather’s work on ‘maverick" public defenders suggests similar. non-economic. psychological  
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motivationsforrolebelnvior (1979. p. 130). Peeraemimetasa-Iall, l988landcollegiality

(Wallace, immafieaorpnintiomlcomimandpossiblyjobperlormance.

mmmmmm'wamumpm

andm(e.g..peer)expecnuom.1heaemayoverrideecommiccomidenfiom. particularly

sincecumel’smleisselfchmen—aflaflinMicbigan.Asonejudgemted.‘. . .thisCourt

hasrefinedmfindMamneyswwldshirkdnirpmfeasiondobhgatiommpmvide

mummmwmmmdm'w

Wim-E127)-

Prioruudiuamwmmwimmcrhnmddefuueammeys'

pufomnnce.prhnarflybecauemehrmofconpemauondifludnmauauy.flmmdms

muty—nvmmchsufliesofiuinghcomhnive,difiermgmnu.Hem.“whendifim

doemerge.pmmanunevmandseanmglyserendipm.1behmnueofienmclur

operatiomlcriteriaofperfonnance’ (l989.p.403).Bycomast.dtisdissertationremmhwill

mnmindvelymhrgemlesofwork-produacomhtemwithcml'semicd

responsibfl’aies, 1'.e.. operationalcriteria(Appendix B).

WWMdWMBWWMWW'm(i.e.,m

hehavbr)baflemdbydifierh1gwmpmafimsym.Rolebdnviormybedefived&om

eapectatiomofself.ofothers,andprofeasionalva1ues. Altematively.attorneysmayviear

hndeqtnmwnpemadonumflecuveofmesym’sexpeuadommmehmlebehavior

(1'.e.. “thisisalltlntisexpechdofmefi.

[LocumOFTHE STUDY

Mleflgan’s AppelateSm

In November 1985. Michigan Appellate Assigned Counsel System (MAACS) was

implemented. As a small administrative agency. it was designed to improve the quality of
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represemationthatassignedcounselprovidedattheappellate level. Attorneyslicemed

anywhereinMicltimmayremestplacetnetaonme'roster' ofattorneysavailable for

appelhcassimmmughoumeSme.Theapplicauonpmwssehciuinfomauon

mum’spiorcmnimlappenamexpuienuandmefinisdicdomhomwhhh

memorneywishuwmeiveappohamema.fixperlencedcmelmehgfl>leformore

connhxappab.MAACSMmdseisq1flificahom.ofienlhnhedmhfing,pmvides

overseeaaregulamdauignmempmcess,muungcmeldnwghommevafiomchmnu

(MichiganAppeflanAnigdeamdSysunRegtflauom.l985).1hechwiummquhedm

migncmmdmmefiommaelhu.Camelcanmlydeclmeacaseforjun‘aun,”

(e.g..aconflictofhaerest). Ifmexcusedforcause.cotmse1reverttomeendofthelist.

MAACS mdicamadntcomhadngmiverefusah(e.g.,mree)canreathinelhnmstion

fromtheroster.

AlthoughMAACShandlesaelecuon,tratmngandattorneyass1gmnents appellatecounsel

mW.AumymviewoprpendixA,compfledbyMMCS.

flhnuateanmonlywidevafiadommmofcompmatimamongmchigancbumsmm

significamdifl’etemeainmofdeuminingtemunsemem. 'Ihecharaaeristics oftheae

sysmmtypeaandenfledmanpurlMichigan’scamy-basedsyaempmvideseach

jmisdicdonwnhamommymmplunemiuownsymofnmmgservicesmhnigents—m

enauhhandapprowwunlpaymcmmenmbmhadaafledcopyofanomeys’

‘StatememofServim'formuAppeMix B)toMAACSatthecomletion ofeach appeal. This

fombnmariacdbyeategorlaofserviceJuedmappeflammndaMsmnowmgfm

comparisonsof workperformed among circuitsusing varying systems. Eighty—three percent of

all indigentappellateworltinMichiganismanaged underthis MAACS coordinated system: the

remaining seventeen percent is handled by the State Appellate Defender Office (SADO).   
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Mahodsofeomaingwnpemadonhchrdeflnulyfimflywimmsfeeschedme

“Mummhdkhldmnauofmumnrymflkedlywhhm

sym(e.g..hmulytehnhumnngh1ghom525m565).Treaunemofexpemes

(e.g..travel.phone.pb0mcopying).alaodflers. futtllrcoumlicating relativeasaessmetlsof

levelsofre'anbunemeu.

mwamwmmmmuammmmm

armehmlnveubiruflyreducedmsandexpemesmmmkmwnnmberofcasesan

mmLevine. 1992). InasurveyofMlchigsn’s appoitaed cotmsel. 53.8

permanednyhavebaddteirbflktedncedbymejudgefimeflarofMichigan. 1990

p. 23).SeveralMichigancircuasdonotevenhaveanestabhshedfeesu-ucmn. relying

eacltuivelyon‘judicialdiscreticn' (AppendixA).Amoredetaileddiscussionofthevarying

feestrucmreaisptesetaedhtChaptet3.

Michigan's 1991EconomicsoflawPracticeSurveyindicaesmeretainedtatefor

crhfimlhwyenquhmn.Overhedmnngedfrom530m$45/hmu(8me8uof

Michigm.l991.p.1223).1heseanmefeaandcousrepmudbypfimanormyswhoue

renundbymn-mdtmdem—mosewhopumhasemehowndefenseservwes Clearly.

Wrepraemmghnipuappeusm.evenmdnmpaymgcmnfia'(i.e..565mr).

eamfarbelowmeStleaveragesforprivateeounsel.

Thedispariieshtmemedndsamlnmsofpaysmongmevuimnmchiganchmits

Wmmmmmmmmmmamm

appelhnsmwprocenfighnflhissmdywfllexammehowmesevarymgsymhnpaa

camb’rdemnrvmgmdigems.Paformameundercomasungsynennwfllbeamlyaed

accordhgmanAACS'formwhichmategmiesofserviceMparflklMichigm's

‘MininanEthicalAppellateStandards.’
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immanent-um

“MmhamSnmardsforImfiguICrhnhnlAppdlamDefemeServices'forMichigan

amneysweteamovedbytheMichiganWCourteffecdveFebmry 1, 1982.1'hey

wereoperauveudnt'lneofdatacollecunnfnrthisutdyanduesuumeffect.

Theaecammadvancemahicdcomidetadom.80n1emndudsdonadirecdy

mmmmmmuwmmmm

‘accurate" represemuions).1‘hefollowhu.however.aresigtuficamminvesdgaungand

perfecungpmspecuveappdhmm.hddfim.dnyhawspecificapplkauonmcmmeh’

bunly‘mofservicufmppelflhmmnpmbEmmpetfomwemmg

state-wideprofessionalcrlter'n.

TheappllcableStandardsare:

3. ExceptinemaordhnrycirumncesmomndmauWin

persononaleastoneoccasiondurhuthehtltislstagesofrepresemation.

 

nialcamrecordwhenheormeisinformedorhasreasontobelievethufactsin

supportofsuchclaimsexist.

Cwmelshsflnnveforatllconductmchmmumayberequimdw

createornqiplemetuarecordforreviewofanyclahnoferrornotadequately

supportedbyexistingrecordswhichheorshebelievestobemeritorious.

Cmmelshwldasaatchhnsofetmr(i.e..btie0whicharemppormdbyfactsof

mord.whichwiflbenefitmedefendsnifmccessfin,whichpossessuguablelegfl

ntefinandwhichshouldbemcogmnblebyapracuuonerfamfliarwimcfiminallaw

andprocedure who engages indiligent legal research.
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10. Counsel mould mt hesitate to assert claims (1'.e.. brief) which may be complex.

m.mmammmue.nnhumoffimmprenion.chauengesmme

efiecuvemssofomerdefmecmunelmrugmnentsforchsngemmeexisunghw.

12. WWMmmmWWMma

argtnblymeritorimnismeswhhmnfirnobuiningmedefwdam'smformedwfiuen

m

16. Cmmeldtuuldtegtestatalappearforgananrepantionforonl

Wmmmumnmm.mmmmmmgs

aswarraned.amltmdatehisorherlegaltesearch.

l7. Cosmelshaflkeepthedefeulamappnisedofmeprogressofmecsseandshafl

pronmdyfmwardmdndefendamcopiesofpleadingsfiledmhisorherbelnlfand

ordersandopinionsismedbythecourtinhisorhercase.

vaidhtgmeaewrvicesobviwslyretpthesmeanomeys’umemmemayvary

signifieamydepadhtgmmembaofpmspecuwm.mehmnpluhy.cliuudemands.

andcoumfls’skifl.Aammmysandodmsheqmmlyny.‘Tnnehmoncy.'Atmmepohn

anygivenusemybecomeecommicaflymfasibkfordnauomey.merebyhnpacung

expectedobhgauomandservicu.WhenMAACSroueranomeysviohueme‘Minhnm

Smflards.‘&eMiddganRuhsomefeobmlCondn(MRPQamflmabrldged.1besemay

include: 1.1. Competence; 1.2. Scope ofRepreaetaation; 1.3. Diligence; 1.4 Communication;

and5.4(c). Professiomllndependenceof the Lawyeraevine. 1992. p. 13).

Wham

mwmrdamdhomngsphcedahuvyburdenontheservicepmvidem.

Ascriminfldocketsmnfimemsweflfwealsuainsmueaseandmwprisomamfiuedto

capacity. the cost of indigent defense has become more significant. While few dispute that the
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feespaidmpfivateassignedcmmduflommsnyrehtcdquesuomgenemesharp

W.

Dodispuatebesuucuuesafieamwyperformnceormewfllingnessofhwyetsw

acceptasdgncdans7Whum'ruwmbleconpemsuon”andhowshouldfeesand

mkWWMfiWMMWerHHow

maequesdomamamwaedmympaamequuayofrepreamuonaffommdigem.

Ifauhypodnnsmacananandservhsammgsymremaheomisnemmerenum

couflmggenthusnsewiceprwidusuepuformingbebwme‘snndards.'Thiswould

mggeuareviewofausym.mjtnmoaewhichq1pearmb-standardmtermsof

WWMmyhdppolicy-mMsdeummeif'fimce"hbeuersenedby

hmlemesaing:

l. Ame-hufledsymonewhichelhnhntesammydependenceonmelocal

2. Certain‘mflods'ofhmdhtg(e.g..hmulyplmexpemesvs.aflu-feeschedule)

3. Certain‘levels'ofattorneycompemation(e.g..aminhmnnhourlyrate)

4. Canypttblicdefendu'ommmmmmmeofprosewmr’soffices

5. Closelymonitored‘standasds'

6. Inmeansinafllevelsofhmdmgtomactexperiencedquafitycmmsel.

MW

Impmvedaervicacouldreuhmrethcedexpulliuuesformcucenfionflheyear 1974

wathelasttimemeMichiganCOImoprpealspublishedfiguresregarding “ratesofrelief'

fromcr'nninalappealsJ'henyImdthat17%ol'allcasesresultedinabenefittotheappellant.

whereconvicdomorsemenceswerevaumdandmeeasesrenimedtotheuialcoun.The

Michigan Assigned Appellate Counsel Service (MAACS) conducted an updated study in 1993.
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Msmedgod‘wsmidemifydnulfimmwofpoaconvicdmmiewandto

deumhehowmyyearsofptiaontimewassavedasareatltf Usingarandomsampleof

292m(5.6$ oftheqpallaepowhtion).theoverallrateofreliefwas 13.8% (12.5% for

guiltypleacases;16.5% forn'hls).0fallsuccessfulappeals.64.3% were plea‘based

(UtmubhshedlettertoChiefJudge.MichiganCourtoprpeals. 1993).

MAACSealcuhedamthcdonmprbonamijaflsememesof1220yeanfor1990based

mwelhemecuomofm.0smgmmedcouofmumof$25.000peryear

pahamte.MAACSnsggesmdnvingsmexceuof30nnnimdouanammaflymdheacosts

ofhtcucerainAACSnoteslh'namotuais lsumesgreaterthanthetotalexpendedfor

hlhgetadefaneinaflBMicltigancmniesdn‘ingmcalyear 1992-93.

Mamlyshofavmgsnny.ofcmm.bemcomplec.RehechNdimmserecidiviun.

badmgmhighcrdumnprhmcosuflbesymmighflwfiummenew-fmberbpaces

wihdflfuemifiivimnlswhomlgmmhwbmdkplwed(i.e..prold)bewueof

overaowding.Theueadonofnewmsuictercrhnhnlhws.orenhsncedenfomemem

pmcednescouldalsoreutltinexpeniintresdntabateperceivedsavings.



CHAPTERZ

RIVIEWOI’THEIMATURE

1111mm

Thischqterconahuareviewoflitmmeonmefouowingtopicsrelevammthe

mawmmmmzwm;mm«y

mmmmmmmmqmmmmm

www.mmbunndmlifiwmmmmofpmfeum

'm'mnm;mpucammwuormmmmmmgcmmMmps,m

workmhmhmatflmefiecfiveasdmnceofcamel.Tomorwghlymtdamnd

mmmammaammmmmmm

MW-

WW

Theexmeofappdlaaefigluswumdycomideredumemlevelpfiormmeflue

proceumvohnion’ofmel960s.1bhprm,howeva.hmbeddedhrbukmwrfinicm

binary,prhnmilymherhedfiomEngland.1heclmmhwasofprhnaryhnpommme

developmeuofhwineaflyfingland.Historicddoamenmuonofhw.perse.isquhe

ermnapparmgmlegalanmbmisembodiedupmofdncustomsand

evetnofdteenPriortotheNormanCompestinAD.1066.canon1awwasdominam.'lhe

bishops of theChurchadministeted justicethroughtheecclesiastical courts. Jurisdiction

included nutters of ‘man's soul.“ encompassing crimes like adultery. fornication, incest. and

17
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bislllly (3W9. l991.p. 19-20). Inthetwelhhcemtry.asltingsgainedpower.they

formhmdandatmrcedhwsdumghmesewhtormmponlcmmmresidedoverbyme

khgs'fintbes.hymnwerembjecmdmbo¢umnandseathrhwsandmejmisdkuoml

dbthtcdomwueoltenumlear.Rivflrybaweencuuudevehped.paruwhdyrehmdw

appeals(Su1ckey. 1991.p.20).Appealsintheecclesiasticalcourtscouldprog1essfroman

uchdeacon»abishop.mu1mmuchbishop.andfinaflymmePope.mmesecuhrcm.

mekmgwamefimlappdlatenuhorhy.xh1gswuedntefomjulmuofmehpe'sm:me.

pudcuhdysincethePope’sdomaineandedbeyondmuomlborderuSmckey. l991.p. 19).

deUnhedSnmsteconsuuniomdianpmvidefm‘accessmcmuIeI'Mcmnmal

proceedmptnilmehmltherighofacceamevemuauyeandedwcrimhnl

daindamlnaumbymeUSSmrennCmm’shaerpmuonofunSinhAmendmem

whichprovidesmu‘inaucrhnimlproceedhgs.mescunedshaflenjoymefigm. . .tohave

dumiIameofcoumdforhbdefmefBefonmeCmmappliedmeSMAmendmemmme

thucomotphceforcrhnhnlcmmmsmtplydurymdigennmefigmmcwmel,

merebyfommgdnsnmrdymmeprcsewungagenuofmemandmeleniencyofmcwn.

Itwunmumill932muassignmgcmmelforh1digemsbeumeafederuobligauonma

smaflcangwyofm.0milmen.odymmhadpmvbiomforumhappommems.and

meseapplhdmcapinlcuaody.whuehwudecmhnddntmedefmdamswemimapable

ofdefendingthemselvesmLADA.1969.p.2).1tisreadilyapparentthat'theabilitytodefend

oneself'ishighlyntbjective.offuingfinleguanmeedprmecuonmh1digems.

EvemuallymeU.S.StpraneCmnmhdmmm(l932).thaaflmwen

mwmmmmmmmymupwmsammma

pmmmmmmremnydcmmmmumtam

efforttoextendcounseltohidigentsatthestatelevelwasblockedinl942bytheU.S. Supreme

Courthim. whenthejustices niledthatstateswerenOtrequiredtoprovide counsel
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mhfllgmfordlfebnies.€mmsdwumndamdodymupiuleasesor‘whennecessarym

assuresfairtrifl.’ nonmllybecauaeofdefelliam'slackofitlelligenceorliteracy.

Thegtesuonofwhemera‘fah'uial’ocauredledtoanalamdanceofappeals.

puuwhrlywhaecompleafacunlhmummafiteappenatemwuefomedw

sinnfimmnotrenndiedfbrmdlettwalyyean.hl963.dlmwfamncaseoffim

mefiflnprwfledforappohmdcmmraflhfligmacamdof

feloniesatthestateaswellasthefederallevel.

W‘lhinsevenlyeanfollowmgmmhmw-foundfightmcmmelwasexmndedon

WMWWW)MWU95W1’0lice

WWO9GWMWMW<WGWM

mummiemmmammwum.

mmmummmmmmmhmmmpmhuumy

WOM:¢MWO948);”WWW.

thm1:ummwmsuwmfiuxim.nmam»m

mmmmmmnammmmnm

(1977).Enenhfly.omeanyadvanrhlproceedhgcommes.dndefendamhudnfing

memmofcdeOWDthfiglaremaimmrwghdefendam's

firlt‘amealofright'wmflmy Undermconstiuttionalobligationtodo

”.mmyprovideappeflammmrdefendamsbeyondmefirstapped.(i.e..byleave)

W097”. Of course. incrhnhnlcasesdefetllantsalways havetheconstinttional

fighmpmceedbyrepraemingmennelvuwbenmeyvomrflyamimemgendychosemdo

SOWUWS-

mammm1mmmhmmmmmm(i9n).me

Supreme Court provided that defendants must receive appointed counsel. if indigent. in both
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mammmmmmwam.mwmnswmtm

unmandlocalgoverunetaswasmonnnemalaevme. 1992. p. l42).‘1'henin19791he

mmmmmummmmlamnmmm

when'incarceratiou'isinpcaedaspunishmemWUM).

nammmmmmm'figmmprmmymofiwcm.

mmmfiwmmwofUnitedSnmStmmCmcasesmbfished

wmmrmmmwwmjwymnmor

mh'figla'bmbjeamdebac.eapxhllywhhrupeammnsdomabmnmemunyofcmmsel

Mommmummamsmmmm

mmeappdlatecomm.Snns.haupramgmehowncomumdom.myexpandappeflam'

federalrighss.

I‘ornnnyyampriormcwnmndamnarianpfimorgamnuomacrossthecmmuy

vohmrflypmvidedmmelegalassimemmorpeopleaMsomeuambarsssociado-

requbedfimitedpmbom(i.e..&ee)sewiceshommehmmben.1hemoambkpfim

organintionistheAmericanCivilLibem’esUnion(ACLU). Somelegslaidcentersreceived

feduflfinakhnmaewenevemnllymfledbykuganadmmmdonbudgetcusflerdm.

Halsteadanromley. 1992. p. 275-276).'I‘heremainsof‘legal aid'systemstodsyare

MWmmmmmmmmmmmm

liuganmbhptnamchuehfldamdyandmppmninwlvmgpoorumanpam,wouube

anexmle.0rganindomhkemeACLUoceuionaflyhmdkcrhnhnlmlsmsimadom

whenpacehedsigfifiamkgflhjuficamighocamTodalemwghmechafiubleand

vohnlaryprogramsstillexist.thenujorityofmdigemcriminalu'iallevelandappellateworlris

pmvfledmrwghvarimsgwermemwomoredsymudescribedbelowflemm.flakwad

a Bmmley. 1992. p. 276).
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WWWEMMWYSW

Whedterrepraandonbpmvidedudnuialorappelhtelevdaymmchamfisdcs

myhrpaucmmd'smb.1hreeprhnarysymsmnceivedemmmumeuid

mazptblkdefmda.miped(mappohaed).amm1huemwnmimapplicadonu

dcamdlateuagehnmereatemdenfledmtdiaofamdhtesymmmilmwm

memodsofdehvuynechoambymeqiecificspmofdnmiceugqmorm).A

canyspommedsymawhuMichigan'nhssamlunfleofcmmygovermnenunlecung

”lawsuit-1s

mammalmalngmneymfisjefernhmmdemmedefenderoflice.

mmerMmaspecificauauyJ‘weuy-mreemhawadopmdmissymmsmewide.

whikomermsuuhmlymwmejtrbdicuommcmnfiu.Locddefendaoificesmayvary

insiaefromoneanorneytoseverallatndredmarnisas.l.aFave.&lsrael. 1986).

Atdteuialuage.deferalersysummMiddganamusedinonlysixcuwhs—Meare

genetallymorepopulousjurisdictiomaevine. 1992.p. 2).Defendersystemsprovidefiscal

advamgammecmmdudingafixedyearlymdgawimmefiaalflembflityofbemgabk

madfimmhuusahworkbadaChbfdefmdenmtypicanyappoWbymechiefjudge

officiatmblkdefudusanuhnhnldemspechfinswnhpaidnmponmfhwhme

office.eqummera.nlppliesandsalariesarefurnishedbythegovermem. Investigativeservices

andexpatwinessrumrcesamabogenmallyavaflablenhnflumpmsewdngmorney

ofiices.

Attheappellare level, Michiganhas aState Appellate Defender Office (SADO). Similar to

public defenders. SADO attorneys are full-time salaried employees with support staff. SADO.
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mmm.kammdmaffim.mmappedsmmughwtmcmgmfiom

MbueomoeitthnsingJADO‘tpecfliu,’ however,onlyhnndle l7pereemofstate-

“www.my-mnepueummbypfivamcmdwhomm

theiraeigunmfiunMMCSJfierreqmfingphmondnmofefigibkmmys

(Levhe. 1992.p. 3).1hn.themjofityofqpeflatecwmelinMichiganareappointedatthe

local(i.¢.,oolnly)level.

thCt—Idsm-

mwmmbmmwflelymdmedndoflndigemcrhnimlm

defeueintheUnhedStateeflen'no. l992.p.219).ltisofienemployedbysmeller

mummymammmmmmmnmmm

ofddmewhdivihdpdmm.fieehgmemmhwjuflsdicdonfiomm

mwm.wmy.mmmMmmwmmafiomum

limofloellmwhohvereqmtedplmonflteirmr.

Wmmmfwdlmamfleuiujurmwhereamgublemof

pdvmmwyscmhnflenhdvelymfleudmds.~vohmincmse,kbecomee

neeemrymeihermuiaddfiomlemmeysmhuuaefiebedofexkdngcwmel.wm

themmmddamwhemerfimemimdmgeorfimitmemomys'

mummmmmammmmoymwimay. Since

houdyhefmpdvmeumdueeonfidaablyhighermmewmgemkbdievedmmen

clienureeeivepriorhywbenmmyuuoatemeirowndmemmbmdclients.

Appdhmwmflthhimafierphemmdmmewidemsterawaitmimm

fiomMAACS.ntherthnnaloenljudge. UnlikethemorespecializedSADOutomeys.

appohnedappeflmommelcomefiomdupfinmmormddnktypeeoflegalpmdmmy

vary markedly (9.3.. family law, contracts. reel ewe. eta). Eligibility to receive appointments
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nqinreaverylndeenpaieme,unanendameuaone—dayMAACSspomoredappeuate

wmhbophmandamryazvine.0aobul992).mgberlevekofexpefimmmhedfm

www.mcsuieveaam-wideSADO-typesymwmldprovide

WWMMWMW.I992).

Auignedappelhteeanelreceivecaaeaoneatadmeonamtincbasisunderrbe

Wformlaofmemywbaednmmwomermmeprmfied

WWWdommdwbemfia(La,medieal.vaafiommfirm)

fikeconvemiomlgovernmeuwployeaflbbmioekakinwmatofmindependeu

mmmmymbfordienofiioe,mq.eqflpmemac.

Con-acts”

Ufiummwmdmmmmwm

wificmofhwymmfimmhflkaflappomdmfionforaapecificdme

period(¢.g.,oneyear).Shnilarmaaalgnedeormel.lheyareprivatepraetitionera.8itnilarto

mbficdefmduadlyammflhyfmmmafignifimmmn(e.g.,aufelmiea) of

thecrhimloffenderainajwbdietion. Eualially.defemeaervioeaareprivatizedfollowinga

bidprooeaa.

Comaaeymarearelaivdymemmanddteirpreeenoeisincreaing

(Worden. l992).Ahboughpublicdefenderandasigmdeamaelrymsuesdndomimm.tbe

mmoffmmadvmesmtbefimncialpmvideandgeaandloeal

comhiooersvahtetheirpredictableeostsandeaaeofadminimation. Unlikeassigned

camel.thejudgedoeenmsebumehdigem'sapecificanmney.1hedefendamis

atmomaticaflyreferredtotheeomactmtpandaafigtmemarehandled internally.

Contract synans are typically utilized because of an “efficiency assumption” regarding

privatization. Studies reveal that policymakers are most likely to employ this program under
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condfiomofficalminm,1987;Worden&V/orden, 1989). Theyareonly more

mm.ifcompetitivelybidMorden. l99l).

Outedyaixmwelhiadtemmmfomofindigemrepruemdonflerfim.

l992.p.281).Again.comaarymuemmainumixedwithothersymwimin

Mjormmphmflimofmmyarbewbenmenmmmmbm

chargedintbeaamecriminalemerpriaeflaaaerman, 1990). Acontractdefendermaybe

legdlypmbbhedfiomrepruulhgadefaflamifaw—defuflamisrepreeemdbymem

ofice.‘l'hianeceaaitatesan“asaigned'bachpsystern.

M-mmhmmymecomforfebnieentbeuifllevel.

MAACS.hovIever.prohibitatheiruaeattheappellatelevel, relying exchrsivelyonassigned

conuelexccptforSADO'a l7percent.l-lowever.the“fiscalctrain'whichhasprouptedtbe

mummmuuappeuanlevdjomeappwmappommaxufee

mnnmfiaflymdivfimcomfamicumbemderedmmefimem

www.mhfivetoMicbigancymaredetailedinChapterl

mum'l'owml’ammnnos

Asfimdhigfordefemeaervicubecommorepmblemaficmoncemsmgardingdte

poemhlfmmdmedmicaincreue.FundhgcomhManpuceivedasreeuldngh

Wenvermnemlwpponforvflflhmfiom.burdemomemee.&edhnhndmof

'mneceaaary'program,andthegemaldeairetocmcosu(bomhue, 1989; PooleaFixler.

1987).Atbotbstateandlocallevels,inmewakeoffiecalcomim, “privatization'bas

becomeminuashglypoptflamumofpufomhupublicfimfiommicesforhdigem

crhnhnldefendamsamappdhm,mdifiomflyofieredbyadhoccamelandpubuc

dem,anmwoflmpmvidedmrwghmficeconuamenidewumel.tbemost

common form of privatization (Worden, 1991. p. 390).
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mmrpomibfliyfordefinmgmenrviceammencipmmaddidonmselecdngdn

www.mmmemaommpmvmformemieeby

MMBWMWIBMhMmmmOM. 1986;

Morgan&England. l988).1'hiaabininproductionmaybetotalorpartial.

IhepemgeofpbliclypmvidedmicaMuemnypmdmed(i.e.,com)

imbeenfoundmhaeuewhn(l)paceivedcouavhst.mmhgemfiscuwndifiom.and

(3)thelackofpowerlitlconatlmencygroupa(Ferrls. 1986).Arnoetinpomndeterminantof

thendhgforndigendefemekfiawnpacity.nmembaingmntbemajority

(i.e.. 61%)ofcoetaarebornebylocaleamiee(worden&Worden. 1989; Spangcnberg,

1989). Pdicydecisiomregardingsymfinllinaahermdveaarebeavflyinfluencedby

polhicaluweuuecommicfacmnflhemeofpdvatepmvidenisseenasapmising

alternativetotbedeficielfieaofbureaneraciea. namely: organizatiomlandproceduralrigidiry,

WMcflflmm.dehnenfiveamrefficiem,

innovativeoperatioMSavas, 1987; Worden, 1991).

Cleafly.reemncamademflabhfmhfligembavefilhnbebindmedemandmppendix

A). DechiomregardhghdigenurviceecernhlthfiIanmehuherpolicymkea

embfiabmehrymaairdyfiommecomicpmpecfiwbmclear,Mmonmnmedm

docketandcostconcernaratlnrthanquality representation (Daniels, 1992. p. 139—140).

Camusymhadbeenardafivdymcomonpbenomenon.OMysixpememofthe

nation’scomaieattaedcomnctaforu'ialcomselinl982and¢emajorityoftheeeweremal

districts, comistingofpopulationshaatlnnSOflWGpangenberg, 1986. p. 12). Michigan

provideaanennpleofcontractsystemgrowth.lnl9800nly lSofthe 83 countiecused

comactsforindigemdefemesewieea.Withinadecadememmbergnwt034,includingmore

urban jurisdictions Seven of theeehavepopulations over 100.000and six more exceed $0,000
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(StateBarof Michigan. 1992. p. 150). ’l‘heextemofcontruted appellate services inother

mitt-known.

AmyofmmwmaWMemaybeadvamagesformeservice

providumouraasymmbedeuhnmlmdnheuMofhdigemnhIdefem.

Ounflymummdfimmmecmddefemeasmficipatemwdid

reatkinandllcednmba’ofm.dcmappcala.pre-uiflmodom.andrequeasfor

investigativeserviceaG-lmlden&8ackin. 1985b. p. 181).Thesamestudycimdlaclrof

anorneynainingfuxhandlimryresourcesforcomctamomeysm. 181).lnereased

defauhndiuafiaficdonwnhmmympomivenuaandgrowmmmbemofgufltypleas

werealaonoedaaaignifican.

Omemamtflwuraaisembliahed.hcavyworfloadsmayreuntmmducedsewicesm

indigeucliemele. ‘Amorneyscouldbeexpectedtoadjucttheirhmmworkedtoconformto

meirpuupdomofafairhmflyme—dmdevodngfewerhoursmdnkconmsystem

caaea' (Harlden&3ackin, 1985(1)), p. 182). Perceived ‘redttctiom' are typicallymeasuredby

resultsoroutcomea. However, by merelymeamring “maeornea’ (e.g., acquittals)the

‘procca'knegbced.ManywmflarguemathfligemcflennanemifledmmuseMcesof

cameleveniftheotmomeianotafiecteda'hibaut&Walker. 1978).

Ihefiacalngtmemforcomaasymishrgelybolsteredbythebdiefthnmebid

pm,boedoncompahiomwmresuhinbweredeom.mfact.comracsforcfimhul

Migudefemefinnflyuenmawardedinamycompedfivefashionbecauumofew

mneysanimgeatedinconpetingforthecomact. Fmthermore.policytnakersarerarely

concernedabmutheqmlhyofrepreaenndonpmvidedbythelow-bidanomfls)

(W3. etaL, 1986; Houlden& Balkin, 1985b; Wordon&Worden. 1989). Therefore,

the ‘coat'ofcomractingneemrilydependsonthesupply oflegal labor. lnaddition. price-

fixing. collusion among apparent competitors. and the creation of private monopolies as
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umwcenfidbfldenopmaofthembtphcemeguednprmnbeofefficiauyuponwhhh

www.mmnofdnmmmeufiflbiddusmulikelymbe

partoffimrebidding processes. (Morgantfingland. 1988; McEnroe, 1985;Kolderie. 1986).

Anodiernnjorconeernwiththeaesymmnumda‘accoimbility.‘

Apartimlaraortofmrketfailureoccurswhenthepnrcbaaerofgoodtia

mnbletoobaervehscommtiomlnmehcaaea.thepurchaaercam

acutratelygaugethequarlityandqnlityofthegoodsdeliveredfl'he

appliernnydtereforepmvidetodtecomanerleudtanmpmchasedand

retahdtereaidmlwihoutfearingsanctiomfi'omtheunwittingbuyer

(Gem-y. l986.p. 356).

Undermmigmdcumelsymducwnunmitorbmmgawmiewdmemdservice.

Wmmmmormmmmymmm

cuesareenvelopedhtheentirecomnct.

Forhdigenumdefendmdteaervicauehrgdyunobsewableandhiddenbydie

hmelhpflvflegeflhbkprhmrflybecnnemememeofplubargmmw

coumoomlhigafionmamhhnm.uorwvu.wmnnlydefimservicesbeyondthewide

parameterofthecoraracuegutorepreaetaallfelomforaspecificannduringaqteeifiedtime

frame). Sheegovamneminplunmaoflenpmvidemiceabecameofcmmmuflatetheir

modnfionmhmredefemeaerviceaforhfligemmnmmrflyhnpuedbymm

cormnitmetltotlnpolicyitaelfflohnaon¢€anom 1984).Emciencymaythereforebepmmed

attlteexperneOfmnlitme l991.p.405).

Underbiddingforhfligeudefememmiafieqmmflismofimalumingchainof

evem.Becameofumulisduflthofighnlbids,commorneysuenmfinamhuy

apabkofaflotdngmcemrymmaflclkm.Whenmenmberofcases(ordm)exceeds

expecnfiommrobkmcanpmnflbewmmemomeysmwmaedwabsowmeexcessfor

theprevimalyeatablishedfeeMayer. 1984, p. 33). Thelawyers mayappeal tothecounty

administrators for supplemental funding beyond the contract; if granted. additional funding may
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dehtheeconolniepurpoaeofthebidsystemmelson. 1988, p. 1148). Contractattorneys may

biduamuhodofpayhgfortheb'ovuheadexpemandddibauelyanbukonmicesm

maiminptofinmdmn. l988.p. 1148). Nelsoncorlendsmanylow—bidcontnctsystemsdo

mMWMmrdodteymcosumthegovemmemdemity

(p.1155).

haMyoquka.Waahingmiefiteinconchded'tlntevenwheremecoumy

paidcomaamysahiglmmemlnndbexeencaaee,dnemamneyspemdidnm

mnemofmmmhmuwmumelofmfimdedmd'

(Nehon,l988.p.1155).1hefimflenmdymdamhafianymucomaauormysspend

leaatimeandntoneypercaaedtanaaaigmdcotmelahuldenaBalkin. l985b. p. 198—199).

AMichiganmflydiscovaedthmwneoftheexisthtguhlkvelcomnmhaduseload

comda.1hhkmnmeqmenanlevelaho.‘Nodlowancesweremadeforincmin

vohlneumedbychangesinaimm.mmwpmaeunion¢hflzinspoliciee' (State

BarofMiehigan. 1992, p. 152). However. thelackof ‘volume" controlsaccoum foronly

putfidnmCmoMmhcfiewthMpncdmwhichahohck

WW.W.mmmmwMMmm‘mwfl

(StateBarofMichigan. 1992. p. 152).

EvendteExemflveDhectoroftbePtosewdngAnorneyaAuociadonofMiehigan

believeacrinimldefendamarepoodyaetvedundereomactsyatenn. ‘Myexperiencehas

verifiedformethueomer-aningicaredhyindneeaseofcomactdefenders.’ ‘Wbenprivate

mammmmmnmmtommnmmmmpubnc

duly" (Shonkwiller. 1992, p. 174). Comractattormysope‘ratedmore efficiently thanaaaigned

counselonaper-casebasis.preciselybecnnetlnformerspendmuchlentimewithindigeut

cliern (HouldenaBackin. 1985b, p. 176). Until now. theeffectofcontract-type constraints

onappellatecounaelforindigentshaanotbeenstudied.
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Mascara-MC“

nnmmmflymoromwmmmm

mewmmm.mmtuormmmvm.

Specifiufly.bwpayandmgecudmdsandnprinarypaeeivedsym-basedobaula

mmermnm.maammmmmmm

bubydieaedmlevfla.mamdieaconpuepafmmeofpwlicvemnpdvate

mmmmummmmm1971;800ver&Eckart. 1975:

WheelertWheeler. l980).0theaeonparetheaatneartorneysactinginbothprivateand

ptbliccqacilu(Chrk&Kmu.l983;Grhr,l971;Benjunh&Pedekki.l969).Some

Miaofjurhdicdonwihmliphpblicdefanesym.compamhna—sympublic

aerviceawithtltoeeofprivateeotmaelmeulning, 1986;ka 1985a; 1985b;

Herman. 1977; levine. 1975; Casper 1972; Taylor. 1972).

StoverandEchrt,inaqnlhtivesu1dy(i.e., unervuwslobset'vattorts)usmgconwction

menacing‘mm'm,cmcludeddntmfignificamdifiemesuimedbasdm

anomyqpe(i.e..publicvmpfivam).haddifimmammeyexamundmeseflmhed

‘proceu’vuhblea:dumrmofadvoucy,fimflhve¢igafion,kvelofhmracdmwi¢wun

hm,andexperieme(l975.p.270).flaaedmobaervafiomandhnewiews,dny

discoverednodifferencesinlevelaof‘advocmy'or‘investigation.” Althoughpnblic

attorneyshadgreater‘experienee'and“eourtliouse haeraetion.’ theyfelt outcomes (i.e..

memes)weretmaffected(p.283).

Cavaneimiemdrmeverenmocompammmeyperromesnmeminn

semenchgdispaifionmge.UshgdnAmerbanBarAssochfionSnndamforCrnninfl

Justice. they concluded nosignificamdifl'erences(i.e.. semences) existed between public and

privately represented crimiml defendants (1987. p. 216). This qualitative assessment was based
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mohavafiomandinerviewswhhmomlouljurbdicuothdidnmmessmeanormys'

pafommerduivemdn“mmards';hmerelywmparedmbaweenmemogmms.

Eunehnnindicawsdmmelheramepmiduliuhnniglnmgardingthecondidomunda

whbbwbliclypmidedcmdpafiormmonemicafly,i.¢.,rdafivewmndams(l993,

p.222).

Flemningcasmhty-aevenmfliesconpafingpubficwkhprivaecmtmelsufingme

remluaremhsive.fiem,‘Whendifieremesdoennrge,panermmmvenand

www.mmonmmmmmmmormm'

(l989.p.403).Narmnfisutdiedpfivneandptbflcregmuandmmeguhrauomysmmm

www.mwfyhg'nguhn"bydnirmptnfiomforcompme

andrespomivenea.hewaumbkmdhwmanyngnificamdifferemesinaseomomesin

Wm‘meguhm'(1986,p.379).fleconcludedmuthemguhrs.publicand

privatemblhbdiecmudnnemmmrmghmeirrdaflonshipwimmecounhouse

eomamiyandnomegflarcaaeaacomesaredtenafl‘ectedsimilaflymflé).

Wmmuehflmysaanflbrgrwpof“amider”nguhrauormys,whom

mmmbafivearfladvemuhlmdikeflhming'sgmerflinfionmnafldefendenwnfomm

symmthmand“seflmn'duirclbmul967.p.60).$kohickmfimhumeseue

www.momeyswhowinbigammebignmmeptnmmfilymthediem'

beam.1baesuniesgemnflyseeksymdcmmforauormyperfomance.

Cum

Itiswefldoamenndmapublkuiflcoumelformdigmhaveexcessiwcasdoadsam.

inmostinstances, areunderpaid(StateBarofMichigan. 1990; NLADA, 1982). Excessive

workloatk are often an integral part of public service organizations and outcomes are affected
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(Chet-hiss, l980a).htstasdieuemendmsmuwerofcasesinrecemyearshastaxedthe

motpolicemronmomammmwhawdefemeandappwammicabeen

strained.

AldutghdtevohmeofappdlatccueshshueasedsignifiumlyinMichigamhis

unknownwhedtaappdmecaneb'asehadshaveaborhen.hisweudocumemedmume

MichiganCmnoprpahhoverhudened.lnl992dteynceived12,0mcaseswhha

bacflogofm4.macuveasu.1hewaidngperbdfora&ckionmtwomthteeyean

andtheircaseloadwasincreasingmorthedefeme, 1992.p. 10).Althoughsntdiesonappellate

amys’nsebads'melnvenmbeendomhuichigan(mmwhere).MAACSbehevadm

manyamdhnoanddndoindiganahnmlmworkwhaecaselmdshawgmwnlhh

‘befief’isbasedprhnuilyondisunaiomwithlocalemunelatalMMCSstaff.

Excesivecudoadsmfiumdnwdbdoamdproblmofchronicunderfimdingof

critninaldefensesystetnsMBA. 1988). ‘Meaningfulrepreseraation'hasneverbeenqmntified

inapuadomlterm,hnhbbdievedmdhnhifltwhhinueandcuehadsiae.0neresumh

projeaanbfishedmeidalmhmmfelonyuifl-levelcasehadpermormyuminy-five

casesayeaerice&Suwak.1974).Asfarbackasl973.dteNationalAdvisoryConnnission

mCrhnhnldeceMrdsandGoabesfimndhemMuISOcasesperyear.whfle

public defenders’ associationspreferred 1m. In 1975, defendersinNew York averaged922

mach;moseinPhihdelphhaniedbaween600—800;dmem0akland300.nmpa.

Florida, whichprocesses l75.0ll)indigentcasesanmally. averages 795 casesperyearatnong

itsZZOfiill-timedefendersfl'esrito, 1992. p. 281).

Excessiveworkloadspresentmanyimpedimemstoperformance. They offeradisincentive

wdmecomminguhkandmmemkgrweusyaemicobmdewefiecdverepresenmnon

(Margulies, 1989, p. 677). Preparation isvitaltomeaningful trialandappellate representation.

The sheer volume of cases subjects trial attorneys to plea-bargaining pressures and the vast
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majoriyofaauueresdvednlmkmnner.Hu-bargainingissomedmesrefenedwas

mummlomdnmmeammeymaypmlymnvmmecliemw

emeraphamdhninmappal.3hmbagcomendsmedefemeaMrmyfacesmreeessendal

nah:toamngeforhisfee;mpreparehisdie¢fordteamome;andwansfydtecmm

Minthehspufwmedadeqnmlymawflamidemdny.i.e..appeuaumview

(1967,p.21).Anomeomeachievedusingdieaecriteriannynmbeinthecliem’bestimerea.

WWMMmuWW,WIM.p. 12).

Thuemighhchflelhniedeprrafimofhns(i.e..recordmiew&hgalmmh).

reheaddiaamlhniedevidenhrybearmgalmdomhmeuhIwumorawidmgmvel

(l.e..oralugtmemsbeforeappeuatem).1rhhprmqtmdom-of-facc whileappeals

myrewhecmmdwdcvebpfacmflmortk(e.g.,mwideuiaryhafing).Anambmaxm

recognhsdnttberearetwosidestoeverymryanddiscoveryreqtdresnme. Neglecting

remmbbamsnadvefacunlexphmdommnhaveufimnomcomewmequemes.Waman

mggenseapatliingdteseope(i.e..discovery)ofappeuatereviewstadng. “thereisnowon

whythey(i.e.,appellatecourts)nntstregardtheu'hlcamncordassacrosanct'(l984.

p.230).

Amlyzingdtehmactofwagesandcaseloathonhadigemsewicesisdiffimdt. ‘Outeorne'

meannesprovidelhnhedimigln.mmenhlbvel.forexampk.dnmncmbfieqmndy

bargahndfmandofenmahe.mmeaweflmmgemeaffirmauonofappeuam’guflt

Mmmedoanmmcanrflydgnifynfiudmwyefionrenddngfiommexcessive

usdoadmhndequateconpemaflm.The‘pmceu"ladhlgupmmeoumome.ohennquuu

invesdgafimmammiuvuachy.lfniflcmmel‘pmm”mecfientmemeraplea.dm

inercbangeisusually “offtherecord,” necessitatingfact-finding. lnguilty plea appeals.

appdmecmmselshoufllookforduress.misrepruemdonormcompetencemmwwld

invalidatedteplea (WW, 1990. p. 239).
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CM

Meflectoflowwagsonwmkperfonmnceofappoimednhlandappeuatecamelis

Mummyheldbdiefdmhwyen’dedmmmaxhniuamingsisrepeaedly

citedasaratiomleforreducedserviaesMargulies, 1989; Masher. 1975; 1986; Bhtndterg.

l961).lndigaadefendamhnaparflhlpcrapecdw.bdbvhgcmm4ppohledcumdan

overlyawMabbm'medmespuamtheiruses.wnhlinhcomnfortheirwelfiam

(Daniels. 1992;Casper. 1978;1'IatsrllPollack. 1974).]..evinereferstotheeonceptas'fiscal

self-preservation" (1992, October. p. 12). Sinilarly.attorneysenvisionarelatiomhipbetween

economicsandjobeatisfactionmleming, l986).0therprofessionsrelateequitablepaytowork

enjoymenaocke, 1976).

Cmmy-kvelhnflingfuifligemuhlarflappdmecmmel,upraaicedmuichigan's

56mm,hthepmnaryfiscdmedndunpbyedmdonwide.localhdgeu.

however.donmweeoarflyhuuaelnpropmumwdsinghwenforcunemcudoadsanhu

mosepteeiphamdbymerehdvdymcemedrugs.'Smeokvdmndmg.apnaicedMa

minoriyofm,uleandhnhnwsfiwddisparidaamongcaniuaem,Febnmy. 1992.

p. 142).Theeffectoffncalinequalityonqualiryofserviceistnhown. howeverJnstnaller

venuhpaflwhrmxceammhnlwdvnyorbngmmcomplexhdgadmmpmly

depleeeataatalcireuitbudgets.

AsttrveyofMichigan'sappoimedcmmel(i.e..u'ialandappellate)foundhalfofthe

rupondmfowndmmepremrebwfeescmmapendlessdmeandomnpardwhrthne

www.mlm). Oversixty—tln'eepercemofthe lawyers surveyed

believedthe ”quality” ofrepreseflationfor appoitned workwas ‘lower" or “much lower' than

minedwork. ‘Thereisawndencytocircumventprocedure,m0tionpractice.and

investigationtornaximize fees. . ." (Levine. October 1992. p. 28).
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Whenaslredtospecificallypmvideareasonregarding“how' qualityisaffectedby fees.

varhnreaponsuwaegiveninal990MichiganBuAasociadonmey.Halfofall

respaflemfoanedmthepresuuebwfeacrunwmtheoveraunmewmnuunemm

cm,»hcreuedtehWofW.mdmefimvfihclienB.andfongofemdng

outevidenee(StateBarofM'nhigan, 1990).

halegfldnflengemWayneCanay’sfixedfeeschedudeMaMicbiganAppeflam

Cmfaa-findingrcfereeopinedthnWayneCmuny'ssynemereatedmcemives forlawyersto

whalhbdmeupasbhfordaepwaflowedkwasdetermmedmnessemialmodom

weanidedandmaningfidpbabargahfingmdbcmngedbecuuedefemecmmelcmld

naaflordtogomuialJ'herefaeecomhsdedthnthesyaemmpponedagrwpof

”substandard attorneys” (InteRecorder'sCom-t. 1993. p. 115—116). Interestingly. theWayne

Canyfeeschemtblcomaasymwcreandbeausemeujudgesbelievedmhoufly

symctmdincemivesforattorneystoprolongcamw. 117).

AsareutkofhwcmdomindigemdefendamumeuhIkVelmofienrepresemed

byymmgorhnxperiencedhwyersmrbydmewbowfllinglyuficomersfintehof

Michigan. l990,p.27).Asaigmdhwyeuwith3—5yeanexperiencedevotemostofdieir

workloadstoassignedcases.1henmofassignedattomeysdmpsby50% forthosewithsix

wuyunmmmmufinsmmmmpufinsassimdmm

meybecamlendependemmmdigeumrhhuarguedmnifhigherfeesmpaid,mon

experianedcmmdmdnymddacceptindigemworkanddiiswouldremhinmon

Wmmrmys.€amaifim.hbmvouldpreamndmeseleaedmdo

bigherqualiyworktoinnuefimtreassignnentsm.27).

These meanness by the people who possibly know best—the attorneys—have not been

empirically verified. Opinions from non-Michigan lawyers on the subject are similar. The Vice

President of the Georgia Trial Lawyers Association speaks of “the mirror test” for court-
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appoitmd camel: ‘Placeamirrorbeneathdlccmm-appointed lawyer’s nose,andifitclouds

w,dnt’sademmcumel.'TobackupmidhembcimthuneeMwhicha

Mappohuddehemuydidnmneogniuthatdnwmdefendamhadbewbrmgh

infortrial, obviouslydernonslrat'mgthelackofpriorcomnltationmright. 1990. p. 11).

hcanbeargusddnthwyenfornfligunaegardleasofdneonpensadonsystem, have

unleandednbhlmindncummludgarweivereguhrmisesasdoprmmaml

www.mm’payhmmgnlnedandgmnmeedbymminmwm’m

arnecammbenidofcumelformemdigetheNlADAmldyfmmdthuevencmnies

(920521).

Feesforcmmappoinedcmmdaregemaflydesignedtofavorgovemmemfiscal

pmmimuichigancuniesamneymdonhunafisenmfifieenyean

(AppendixA).Am|lrehnbtmunulmaybeubwu$3.00perbourdependingondn

nquhiewrkammeconpemuimml.e..whuthejudgedetemimsas‘acunl”

conlpetnadonaevine, February 1992. p. 142-143). lncontrast, theFederal systemstannorily

mndawsnviewofhfligncmmdfeueverymneymmmefedualnwsfmmem

D'uuictofMichiganinl993wereS75perhouragvine.Octoberl992.p.23).

mmmmmmmmwmmmmrmmm

morneysmbe$90mmparedwhh$40foraasignedcoumeh1hesamesuweymtedme

medianhatrlyoverbeadcosuofaflrespondemwas$306me8arofMichiganl990,p.10).

memtdyfimberhdicatadmhmulynwsforhwyempncficmmmn-cfiminflkgdams

alrnostalwaysexceed$90pahoun

 

’MSA 27A.2543; MCLA 600.254
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Lowfeeshaveoccasiomflybdmfldgauonagainstthegovemnem.Typicallydlese

involvejuriadktionswhcrehlligearepresemationis‘required' (i.e., mandatory pro bono). In

WMMth.hKam.migmduhlcoumdchallengedthelow

WtheKamWCmmmecomonalityoffiOperhom

foraaaigmdcmel.mleddnkwmadeqrmconmensafioa.1‘heystated:

Onewhopracdceshiaprofeasionhasaprwenyinerestindtatptusuit

whichnnynotbetabnfi'omorheratthewhimofdlegovernmentand

mndueproccsa. .. .TheStatcofKatIaahasthcobligation...topay

appoinedcmmaelauchmaswlflfairlycompensatemeauomeymotat

dtemprateanatmmeymightcharge. btnataraaewhiehisnot

confiscasory.consideringoverheadexpemes.. .Outofpocketexpenses

nautbefullyreimburaeerango, 1990, p. 29).

diam’rlghvaekgalWJheemm’ahoflhghWflflfl.

ahnfladysfimdmerdafiondabbaweenanormymdmufldem’smedfor

maliyrepmmmdhccmnmbdmubwwmpemdonforassigmdcml

plnm'tmfairhuden'onmeamrneyhndidnmnquneclnngesinmefimdingsdaeme

(W1991,p.67).

Unfahbtudmnarenaexchnivelyhttheformoflowcmemdonmmbmedwhhhrge

mebada.honeexlmndveus.bvmnmemanonhaerferedwimmeanorney'sabflhym

mkeaflvinanrhkemwrdhnryexamplemAhbamaamorneyspemsevenlmand

bunsonacapialmrdercaaemwhicbhemmignedfihcaseefiedupcosdnghhn

sssomommedmmunhmmgmumlmswmmor

AppeabofWeuVirginiafounddtatmdmganamomeymapendmorethanlox ofanormal

workyearonasignedcasescomdnnumuneomdmuomlnkingofpmpenywithom

eonpemadouAnIIgO.1990,p.36).'l'hecourtwentontosaythatthereisaclearlinlr
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baweentheSinhAmendmfightmcwmdanddlcadeqtmfimelypaymemofauomey

feeaandeapemes.‘anestVirginla.sornepmbonoworkwaamandatory.

mumwnchdedmuifmmorney'swerheadcwsuenmwveredJconflict

ofhnereunuhafifidnanorneyanddaeeflemammfahlyhndenedasmemry

menmbepaformedhamhofkgflldnfoflowmgmmimmcompemfion

schedulewaaeatabliahedinWestVirginia:

I“545x11perliourotttofcour't;

’565.mperhourhtcourt;

‘Slsmcalhmifmrymmexpmtobeapprovedbyme

mummy-36).

Evendaeaewggeuedhuulyfeesarefarbelow'reuined'ntesofcompumdon. Most

MichigmcoumiespayleudnnhflfdiepfivatelyhhedWymesmunypaymhoudy I

mmmfingtheaveragecrhninalanorney’smlyoverbeadcosm. Foraome.tbeir

acmflfiaflnnhnhmaneflbuflmwn.mmdudecmmiawhichpayaccommgw

'Michldkuedm'andodmawhuefiflgamfeeswenamenmeksymspecifiaa

pudwhrmWM,a.dl990;l991).1heunflamnlnmmoanees

iareferredtoasjtldicial‘red-linim'bysomecotnnel.

WW

Dwenforcemunagemhsofiummveadgafiveaidmmepmsecmor.fissemhfly.

meyanpamsmmeproceuofprauaingaaseagainumemuedfiheindigemdem

doesnothavesimilarresmrces. Acorn-appointed attorney or public defender typically hasto

obtainspecialcwrtappmvaltohireaaingleinvestigatororobtainthescrvicesofanexpert

(Kat-form, 1992. p. 165). Recanhighprofilecases illustratethisdichotomy (e.g.. William

 

‘Appellate attorneys in Michigan. for example. regularly wait in excess of two years to be

compensated for appellate work.
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KenmdySmith.O.J.Sinmaon).lnthosecases. investigatorsandexpert witnesses consumed

enormdefummmes.1hmemjorexpendhxrawmflnmbeavaihbleforhfligem.m

meamrennmiomdmchigananwy.myrespondmgamwysexpressedwmemmmey

hckedmmproanemvenigatonandlorexpmmwumsuofmchigan, 1990.

9-23)-

WhieralifimdnprmeaabnuniesthehudenofpmofAiedispafidesmresaucesam

www.mpmpomdiacredmmdnrghgwhichisvirnnfly

W.Usingthhpow.meprmeamrhnmeabflhymdaeunuu.mmgepan.the

costabornebytheaymmmberg, 1992.p. 160). Simdardheretionexlstsregardlngwhich

cuam‘bargam’mddnemddwnbargahufihpmaeatnonismenfomaflowedmus

vahnbbruammmakeaochvpofidcdmwhflecwn-appoimdanorneysm

WMmMWWmmmeemeadammappem

atlltriallevcls.

haddidmmmeatperiormvesngadveandamponpermnnel.meprmewdonakoenjoys

abemeuyaunfmuahhgandwdafinghaanomyaflhuimafionhMiehiganafiema

companfiveflhaflrafion.1herewfionAMrmystdinadnngmcflhandlesuainmg.

uadepblkafiomandwaialnpponforcmmypmseumeeismmideappmch

fortrainingasaigneddefensecamselforu'ialsorappealsmarfoma. 1992.p. 166).

AasignedemmelinMicbiganmyreceivesomeuainingfiomorgminfiomfimdedby

gramtheCrhnhnlDefcmeAmmysofMichiganmfmmdedmlWGasanedmadonfl

andmmmednfingfomflwuformedbydefemeadormysandishndedbymemcmgan

ernmmmmmnlwlwgamssz.m.mugnnmeeepmjeaor

dnSnmAppdhteDcfuflerOfficepubfiabesdefenderuiflandmmgbooksanddn

Criminal Defense Newsletter. Its 1991 gramstotaled 5119.000. The Michigan Appeuate

Assigned Counsel System (MAACS) publishes a series of reference materials and offers a semi-
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amalofiemafimpmgram.Thek1991nfiningandodemfimMgetwas$27.928(Karfom.

1992.p.166).1hewulmncufmnahdngandethcumgaflmigmdcmnnelinl991m

Michiganwuhudnnszm,m.1hehtdgaformefimeanmgAnmneysCoordimdng

CumelfordntsatneyearwcsSl.076.735.moredianfivetimesaslarge.Overall.only3% of

fundhgfordieadmmknadmofjuadcehmevnimdSntugoesmwardmdigemdefeme

(Karfonta. 1992.p- 166).

WWWHMMWomeappealis‘faflmminvesdmand

calldefemewitnessea'aevine. l984.p.1275).Someofthemoreprevalentdefenae

deficienchswaedoumdmmahmsdvesmdybymeNadomlLegflAidandDem

AmchdonmLADA).1hemidyruarcheddtavfihbflkyofmvesdgadvenmponmpmnc

ddendaoffica.Desphe¢eumhlmnofhveadgadngficu.NLADAfound83pereemof

afloficalachedahfl-tinehvufimandwpermhadminvufigadveassisnnce.

Tweuy-fivepuceuofmosehckingmpponaewicarepomdmerewasmpossibflhyof

ohminingatmplemerlalasaiatancefmmtheireourtmLADA. 1982. p. 21). Availabiliryof

mneesiswouewhhadgnedandconnaaaymawhereinveaigadveaasmis

basicdlymnexmmmneysgenaaflyhavebalmhbonmmsand

experuadnirdkponl.hchflingdieaervieeaofmeFeduflBuruuovaesdgadon.

Defutden.whhmnayMupmehavemforegoaervieesormunmecosmmemselves.

mdiefinflamlyais.meqmsdoniswhahermenisadenialofmedefendam’abflhym

mbjeadnm'caaemadvuufiumningwmammmesmhAmendMMMgufies.

l989.p.698).AsthewuonhsgsWorucahmthisbelieveddntexkfingreemrce

hnhdancesmybemmeevenmonpmnmmceddmgeasesrepreaemmebulkofuwreased

felony rates (Murphy. 1991, p. 28; Spangenburg. 1989. p. 11).



manna-Hp

mmwmmmquhammedefemedefiverysystemandthelawyen

mtgunduh'befieefiompolifialhflmceandsbouflbembjemmfiflkmamewision

onlyinthsauncu-srandtodicsameMasarehwyersinprivatepracuce” (Daniels,

1992.p. 139).Nunerousexamplesexistofdneatstotermimteprogramfimding. various

mmwmmmwummmmmmmm

(Resales. 1986;Wonden. l989).lanchigan.aswellasmostotberstates,eomselforindigem

meaidbyloaljdga.NaodydoMichiganjudgeshandlemoanhllevel

www.meyommmepamofdefememmmehningofchiefpublk

defenderaJudgunnynegodatethetumaofcomracumacmflpaymentsandmminam

comacuumehhammepomdiflkyofco-opudonsnnemeauormymypossess

dividedallegiance—tothecourtandtothecliem(8tateflarofMichigan. 1992.p. 152). Judges,

whhmehowndockaandfiaealconcerm.anmfluencemedisposiuonofcues(e.g.,

dbcamgeaggreuivedefememappab)wben¢eyw¢hpowerovertbesewicepmvidu.

Cueswherejngesmihtenflymfmmassignedcmmadfonowmgcasecompledon

luveoccasiomflybdmlidgadonfivecaaamwremlypendingbefonmemchigan

SuprennCamaekingamndatemfomenialemmwlhneewhhmmdfeeamngm

am.au.).1hkremedyhnmmcdcal;mmgmejudgemimmeworkrdadomhipand

posiilyjeopardizamenumoffimneaaesinmucmmMonmtpomndy.hisbeheved

mamanymorneynficedwhhmhdihmmmhhadinominnmpresendngindigenmmmose

jurbdicfiomorunnflbekmicumwhcidewflhanficipuednhnbursememfimmBuof

Michigan. February 1992. p. 154—155). m.judicialinfluencecanpotentially affect camels'

rolebehavior. '

Gemlly. thepublic lackslrnowledgeand inputregarding services forthe indigent. Their

preferences impose no more than a very loose constraint on the decision processes; mass
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polincalbebaviorhaaonlyamaneffeaonmesepoflcydeckiomsincednpmcessisoflow

visibility(Worden&Worden. 1989. p. 405;Kuklimki&8mnp. 1979; Mladenlta. 1977). The

mlfialmhnofajufidifionodyeflblhbabroadmwihhwhichmemm

operatemolheare. 1967;Eiamin&1acob. 1977; Engel. 1984; Myer-3&Talarico. 1987).

MeantbmneacmnmaybepummdmphymnmenmleswhhMepublicimafereme.

lnalocaleaueuingaocialcomolthroughtlnapprehenaionandconvicdonof

hwbrakers.mepoliialdhmtemiglnmtnmponmdigeuauviceswnhmhmnvicdon.

mappdhtepmceufolhwingnhlmighapparevenhudgnificamFormerAuorney

GmanobertKunedyobaerved.‘apompmmacanedofaahnehnmlobby'(Bfigla.

1990.p.12).lndigem.whompraaadnhtkofahnimldefemmyappeuam.MWIhle

voicemrepml'heynrdyexpreuopmiommcoumycomissimorfiidges

WWW-WWMMWWEWW.

mm.mmyw'mumm.mmlym

judges.playtheprominemrohsinthedecision-mking(1986. p. 154). ludges' opinions

ngardmgdnbeumamofpmvidingmdigendefemeapparmhavemalmostdaemhndve

uifluence.tmleesfimncialconsideradomareoverriding(Worden&Worden. 1989).

Locdbuamociadomareleufikelymphyasignificammmmfluuningloalfimdmg.

Oenerdly.memajomymnmpracdcemdigmahnmflmrk.1hmewimaveaedeconomic

Wmmfew.flacommsymismilized.omymepardesmmeagmemam

direalyaffected.Appdhtecmme1areevenfewerinmnnberthanuialcoumel. Inaddition.

localbaraasociadomuenotnemrfly'polidcalfomisofiensocial oreducational.

lnaomelocalestheyarenon-existem.

Asinmoa states. indigentsinMichigan havenochoice ofcounselateitherthetrialor

appellate stage. lfconflicts arise. eitherparty may r'etptest relief (i.e.. motion for substitution).

However. formal court action is required and just “cause” must be demonstrated before



42

Woundcanberephced.Unfikereuhldcumel.thcrehfionshipcambe

dissolved-ilplybythedeah'eofe'aherparty. '1‘hus.thesymestablishesmeinitial

m/mmbmmmmnmm.

lndiguaprogrunfimdingconaidemiom.whichfailtoaddress‘quality' oftheservices

providedhaveptofoundmifimiomrehdvetoWandthe

W'queflam’figllmdeqnatercprm.uoneugfl3ewicestgmmmd

daehgmlh'mprovideacceumthejudicialsymmmmmiomwhoforavuietyof

micmeialmpeycaotogialmmvebeenlepuynimwd. . . .Thisisnotsimply

relatedmpoliticafitiapolitica'CKcasler.l986.p.149).‘1'hesystem’sinfluenceontheroleof

mmmmmmmwmwmmmmm

bodyofknowledgerelativeto‘roletheory.’

mummmnormotw.

“Oval-view

Thiamidyisaneffontocomrihaetomeumderanndtnganddevelopmemofmeory

nhdngmwpdhncumelforthehdigmwihinorpnhadonflcommmmoughtheu

ushamwconplhhedmmhdveamnymiymompuedwhhotheraaonmmejudichhlegd

commity.dteirperfonmnce(i.e..mles)maybeinflueneedbyexpectadom ofjudges.clietas

andpeera.

Rokmemyptovidesameamforeaammingmehtflmneeofinsdmdonflcomnainuupon

dedsionmkingfiibson. 1983. p. 17). lnhisstudyof the “judicial” role. Vines discovered

dastthepol'nicalactora’behaviordepetllaonnormativeexpectationsofselfandotherstfl).

Gibsonremhdsmmu‘madnmomlexpecudomumysmemlhnhcbokeatudkcredonon

thepartofthemembersofthefltitutions” (p. 17). ‘Connnonunderstandings ofhowjobs

should be performed affect how they are performed" (Howard. 1981. p. xxii).
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MWMyamemininexplainingandpmdicdngmebehaviorofappdhte

emeimthehmleasrepresemadvesforhidigeaappdhnstcompemadonisnm

Wefpafm.dnsereaarchreadumymggeuleahwbydmmhbk.

thaammmmmnmmxnn

hypothaaanmnte.exphmfiomofbdnvior(i.c..mle)wiflmedmbeexphhmdmfime

reacarchbyfacaoraodnrthanconpmationaohemea.

Role-dAneHeCo-al

Reacarchondaemle(£e..workbehavior)ofappdlatecmelformeindigemis

www.mmwmaufimfingdnhperformmlafivemspecifie

“standards" (i.e..professiomlethicalresponsibilities)arenon-eaism. Thevastmajorityof

mmmmmmmmmmml. '

merwidesmemniveoverviewofdncrhnhnlappdhtepmceesmNewYork

Chy.offerhgmgge¢iom&omhprovhgqmlhy.wmervmgpublicreswrces.and

broadeningiwact(1990.p. 157-245).l-1eprovidesahiatoricalrenditionofappellateresource

deficiemhaandofiaaavuyhmiedmtflhadvecompamoftwowpameappeuamdefme

www.mmwywyexchnivdyurgedngappeflamcmmeljmnfiemfeamam

asfollowa:

TbefiratsuidygrmpwasdleCrhnhnlAppealthnesu(CAB).CABanomeyswere

uhried.maparwidtasi3aflWadormys.Tlryhadahrgempenisorymff.

compmnipponsuvicu;menoverheadcomwuemfledbymegovemem.1hesecond

organizationcortaistedof‘lsm)’ attorneys. Twewereprivateassigned counsel who handled

“conflict” cases. lnsituations wheretherewere co-defendants. CAB would have a legal

conflict-of—interestrepresentingborh. 18(b) counsel were then contracted from the private bar

(325 per hour. in-court time; 515 per hour. out-of-court time) to represent one of the
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appellans.‘l'hemaxinmn1feepercasewas$750;mostofappellate counseltimewas out-of-

court—attheSlS rate. Further.18(b)attorneyspaidtheirownoverhead(e.g.. rentand

wearyntflnmponsewicaugumvesdgamnandexpenwimeaeshifmeychosew

aomihethem(p.44-45).

1hereaearchmethodconaiatedofeigbtredredqipeuatejudgesevaluating 32paired

CAB/lflibriefanlbmntedinl984andl985forjohalyniedco-defendantsm. 65). “Thesuidy

fomdufikingandmmdifierencesmmeumdqmlhyandsigmficamdeficienciesm 18b

br'cfinginoveraquarteroftheaanpledcases" (p. 69).Theauthorfurdiernotedthatthe

qnliyofdnbriefwuhrgelyevidemonhsface...wim«nmcomsemmenialwcord.

Thymuyitflseddmofwfim.wmommmmdmmpmmoflesfl

anhorhiuwhhaxmymmcrixmiewm.69).Thiaatbjecdveaseasnwmofappeuate

comels’briefadidnotevahlate‘momes' (i.e..appellaterelief),timedevotedtospecific

taab(i.e..reaearch).oradhereneetorecogniaedatandards.

Waaserman'aeffortoffersnobroadertheoreticalesplanatiom (e.g.. “role”) forhis

W,mrdoaheweighdnaignifiunceofmediflerencum‘ovuaquarmrofmeam’

(i.e..eight). Hecancludesstating. ‘thereaearchinthisboolrhasofferedonly fleeting glimpses

oftlteretahaedappellatebarflle. lecmnisel).Acloserlooltw0tlldbeusefttlforanituegrated

viewofcriminalappellatepractice.. ." (p. 256). Hiseffortdoesnotexplorecmtnsela’

behavior (i.e.. role)asappliedtomognizedprofessiomlstandatdsorexpectations. He

comedamn'mwhofmhbookhubeendevotedmexammmgthechanengesandptesnnes

thelawyerswhopracticeappellaterepresemation’mfio).
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Role-(1mm

mmeahuldvemtdyof'hmnsndjobmtisfacfim'mgpublicdefeme(i.e..uifl)

worldoad,atlltheworlritaelf(1988.p.246-252).Herfitllingsmaylnvesomeapplicationto

mmmmmmmmmmmmmwm

enamel. l-lall'sresearchgroupcomistedofdefendersinadjoining offices—indooedaily

comwhhmenmpeua,m.anddncmmworkgmtm.1heappeflne

actonindi‘ndhauudonmadywmldapparmhavegmmmy.meemtivalemof

mdependemmaaon.ComparedwhhHan'sumjecu.apdecmmdbavelimitedmmam

withdncmndnneworkgrmmmucmthae'inanomucapachy.1hu.dn“workinelf'is

diatinguishable.llallwaaahoabletoassess‘workload” whichiaanunlrnownvariableinth'u

mnnthafivedhaaudmmmnmedamogniaedinvmrymmeamn‘bumn' (p. 9)

andaqual'nyofenploymemattrveytoasaess‘jobsatisfaction”(p. 11).

hanothermadyofhwyerspmvldinghgalaervicesmmepmr.memhusfmmdthat

“mouhwymexperiencinghlmmaareleucominedwmeorganizadon;meyrepona

bweridenfificadmwimmeorganizafiomgmkandkswfllmgnuswexenefionmachim

thmegmh'(lacbon.1umer&3rief,1987.p.348).Unlikemesemeasmements. this

reseamhwfllfoauonperfomanceand,asmwdbyLocke(l976).jobinvolvemunis

disdnguhhabbfiomjobsafisfacdomSevmalodteranfliesofammeysmggeummerws

Wmicrolevdfaaonuhfluefliflmmkbehaviorhnhflmgzloydtymommm

professionalism. collegiality. slants. socio-econotnicoriginandautonomy (Erlanger. 1990;

McIntyre. 1987;1(allenberg8t8erg, 1987; Price&Mueller. 1986; Heinzdtlaumann. 1982).

Another examination of public defenders' roles finds they are motivated to achieve for

their clientstoovercome thestigmaofmeptinideattached totheir position (McIntyre, 1987).

Ernmelman mud. in her observations of defenders. that their “adversarial posture was perhaps
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moreinportatalyslnpedandchanneledbyimermlorganinfionalcondinons . . ." (1993.

p.227). Sheachiowbdgedthnthedefendaamhersmdy“wereflreadysomewhatmodvawd

toperformproperly'atthetimeofenploymerulm. p. 232).

Role-dihaLeng—Guasfl

Wofnchlm(i.e..ptesdge)whhmmebgdpmfessionmassociamd

widtrole. 'Professiomlstandingiscloaelyrelatedtodietypeofclieraaervedand,

concomitanlynothefield oflegalspecialty" (Erlanger. 1980. p. 884). While considerable

mhdonmpresngeexhnmrhnhnldefulennhamngdaehweuofaulegflpmfessiom

(Hemz&lamam.19&.p.111).Thelmkbawempemeivedmandperfomuncehasnm

beenmeaallred.Erlanger(l990. p. 884)atggesu.however.diatstanlsmaybeenhanced

dumgh.amngodnr&ings,affilhfiomwfihmodadom(i.e..aammdappeuamldefeme

organ'aation)andcollegialrelatiomhips(1-ieinz&l.atnnann. 1982.p.214). “Similarities in

m.afimdes.andbehaviorfacflimemeformadmofimmmemhdomhipsamong

Wafaoc'ulpoaitiom’G-Ieinzam 1990. p. 216).lnasmdyofCamdian

empmamhwyen.organindomlcomimemwafosteredinpanby“conegialhy' amongthe

attorneyaOVallace. 1995).Calleroatatesdnt‘rolesemergeinorganizationsorsubculnnes

whacduyueaccepmdumhafiqunmeaunedmemeymceiveliuleormendomemau

mmidedngrmm.Cuh1nlmhdommaim...humawmenuawdam1hnitedsense”

(l994.p.235).1hosnas&Munglnmmaimahtdtecoflegiatenanneoflawyergroupsencounge

andmaintainfeelingsofidentity, colleague loyalty.andsharedvalues(1983, p. 147).

mmedaafledsnflyofChhagohwyem.distmctmlevuiafiomwemdiscoveredamong

lawyeradependingontheirsocialorigins.typeofclientele.values. acquaintances, political

affiliafiorsandtheirdefinitionofprofessionalismaieinzalamnn. 1982). Their findings

suggest tint criminal defense lawyers enjoy more “control" over their clients than other forms
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oflegalpractice(p.359).Theyalsomjoyfarmoreautonomythanthe27otherfieldsoflaw

unlyaedw.MO);mkinmempmnerormwloprwm(p.442);mdm ‘

Mommmnpowamlmqmsz).

HeinandLumnmggendntpdalkdeflmeammeya'nmmyismhamdbeame

mmmmmu-mmrmmmmmwmm

ardtlnnnmerhiwh'nhtheaemedsarecateredforumm.339).Cainconcurafltatthe

auucnneofthe lawyer/clientelafiomhipdetermims'comrol'amlmy(&in. 1983.

p. 129).Hamningcumadntmneyamfieelyexmchemeirjudgmandndsfya

duhebrprofeuiomlmmyulfilmeyaeanednhclhm’aconfidwce.flechhnsmbnsk

isdifficultbecausedefendamsdkmnwblklypaidcmmel(1986.p. 260). Towlntextentthe

m/mwmmmmammnmmmnwor

hrtherMy.Shnflarumernhlieaexhtwhhcmmd'swhdomhipwimmeuhlcmmjudge.

Kemler’smeamhmggeaumuhwyuaam‘daflycognmofmehpofificflenvhom

andtheirauategieaoflegalrepresemationareinmqacedbyit" (1986. p. 165').

Rnlendlndldallahavlor

lnaddifionmhwyen.mletheoryhaabeenabuhformtdyingotheractonmdtelegfl

m.bdbumhujfikflbehvbr.6flasonmmmehdecuion—mahnghgov«mdby

mreemdehzmdivihnlanhflu,mk.atflgmm-hnhnionmpomaysexpecnfiomof

adhmbduigmwspmfeuiomlobfigafioHJndgrmp-hnhudonmespondswhhme

mfifiesofmesym(Gibwn.1983.p.9).RokdifiuencumcmnudandmeMkhry

aresomewhatobvitnts. Wherecounaels'role. forexample. maybeinfiueneed by cliems. peers.

andthejudiciary.judicial rolesmaybepartiallycontrolledbytheappellate courts. the public.

andsuperv’sing judges. Conversely. thedesiretoadheretoprofessional standardsmay be a

common role influence for both.



48

lnhiaworkwithfedcnlmgiatram.3mithstawsthat“roletheory.. .providesa

Wforeaphmmgmuummecdonandaochlizafimofmagisuatesmmeu

judicialrole'(Sniih.1988.p. l4).Smithdilferentia&sjudicialrolesfromthmeofmagbuarm'

hdnfedaflsymflec-neofmenmhfivemdepaflemefiomextemupm(l.e.nm

elecnd.huappoimed),hhaumddntfederdmgm’mlesevolvemomfiomdnu

mehlhckgroumh.paaomlvahta.arflprofesdomlmm.flowwermeumlesuegwumd

mahrgeremnbyother'aexpecnfiom.m-wh:mocofmeirhnmedhmnmervisor-me

federaldistriufillgHSmith. 1988. p. 503). Magianmsarenottypically self-recruiwd.

Conversely.dnactoninthisdiaaemfionsnldyenemiaflymcmitdiunselves.m

amlogmnconceptwhuemleexpwntbmofaelfnnyexphintheselecuonpmcess; “non-

W’mighnrdyoptforhnhubnuappohaedcoumdfordnmdigmfliddlenfem

tothisas‘wlf-rolecongrwe’(1979.p.395).Theactorsinthisdissertationstudyalsoworlt

'nxlirectlyforthelocalcotmwhlchultitmtelyreimmthem. Althoughnotaaupervisory

rdafiomhiphammaganemaemeJMiclflexpecufiommaybeknownmdwaaorbasedon

previancomacuwhhthecmmmwmd-of-muhomonwimmmeappeuamdefeme

coalhiom

Smifidiacovereddae'orgardudomlcomenpmvedlwinmomthanexpeuedhnd

Wmdidmmrbflygmdechmmm.509).1hkresmrchmingggea

mepociiflhyoffinichlmfltmcempufomnme(i.e..hmusbmed)msomcucuim1he

mmwhicbjtdguaffordatmmmymbflfingmmignedappeuamaounselwimindnn

chenihmknown.uckofmchuuommyunludmmleconfliaandjobdissafisfacuon

(Hall. 1988; Gross. 1953, p. 275). Accordingly, dissatisfactionmay rewitincounsel refusing

toacceptindigerawork.



49

Bola-dOtheres-vieel’roledo-

Rolemeoryhnbeenmpliedmotherhmnauvicesbaidesthelegalpmfession.

Mudler.Wanace.andPrieehypomedudthubyakyandhmmnayamdisdmtfonmof

mphyeecommmmhmdyoflnahhmambyeadmbaweenwork

commhmeuandcamercominnetheyconchtdedmatloyaltyandbommrmof

connnitmem were predictors orquit (l.e.. met) behavior(l992. p. 211). Various other

psychobgialmflieshawdaabedorganindomlcomhnembymedegreeofaffecdve

attacllneraofanemployeetothcorganintionmallenhergdtaerg, 1987;Lincoln&

Kalletdierg. 1985. 1990;Price&Mueller, 1986).

mmmmmmmmmmmm

effectiveindieirworkthanthoaelesscommitted(Aranya&Ferrk. 1984).Quot'mgPorter.l...

Steers. 11., Mowday. R.,andBou1ian. P.V.. (1974). Wallaceataaesthattheirsiathemost

poptdudefiniimandmanneoforganiadonueommmto-wit: ‘therelativestrengthof

anhllividml’sithnfifiadonwihmdinvolminaparfiuflarorganintion’ (1993. p. 334).

Whenmeaanhlgcominnem.“adommandunemunmmtwghmuismehafivimnl’s.

psychologicalattaclmenttotheorganiution" (Wallace. 1993. p. 334).

Mummmmflm

Tum-Client“

TheamycerdafiomhipunafieambbehaviormnrdafionsMpmaybeleasmble

whmcmmdhnmfldyapomred.CrhnhnchexpreudeepmisgivmgsabGnamrneys

sasignedtothembycourtswhnnberg.1967).'l'heyseepubliclypaidandassignedcounaelas

panofthe ‘system'—-overlyeagertopleadthemguilty, disinclined to give themmuch time.

andunconcernedfor theirwelfare(Casper. 1972). Theirmistrustmay be relatedto the

regularity of the social. racial. and economic differences between them and their counsel. Cain
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askshowtheappointed attorneys caneffectively functionas “translators” of client needs where

dancio-ecommicgapsbawemamuyandcliemammonpnvalemthmwhencoumelis

privatelyreta’med(Cain. 1979).However.defenseattorneysarecloserinstan1stocriminal

muodterhwyeuue.md1e‘Chicago'm1dy.mecrhnmaldefensegmup

pt'inuflyhdmmbantmbrhghlgandwenmomcbselydecioecommicauy.w

crinhldefullamsthmwereodiercategoriesofhwyersalehuandlaumam, 1982).This

chauproxinhyofaxhl,ewmmic.ampofifiulperspecdvesmigmmrfacflimme

attorney/dialrelationah'qHCIin. 1979).

FlemnhghnerviewodlSSuhnhnldefemeamormysmobuinmeuumreciomofme

clietarelaiomhip. Heconchtdedthatanorneys“cannotfi-eelyeaercised1eirjudgmemand

nthfyadesueforprofmsiomlmmyundldieymednhdian'swnfidence.The

amorney’acrahresnonkmwhtghowmpemndedmwhohavethemosttolosefiom

tacticalmiacuesoratrategicerrorstolistentodtem" (1986. p. 260).Asoneattorneyinthe

amdyatated."l’mnotgomaletanyguy[clie1altellmehowtotrymycase...solthinlr

clierlcouroliathekey.'Anotheradded.‘lt'sfnutratingtohavetoconstantlyaellyourself'

(1986,p.260).diundmwcordmgmfiemmg.dimnaysandhfimeswblic

mmys;haamamociafiom.mkingmejoblcasplasam.‘1heefiqueueofmmflcliem-

profemiomlrdadomnenuwukerand...dienmmmecflem'shmflyandfiiendsfieely

criticiaethemandn'eatthemcavalierly' (1986. p. 258).

WmuyrmdigemdMamochdongmnuyhcksahmnessorsochlaspecnlavmg

daeprofeaaionaldimemiononwhichtobasedierelatiomhipmrimer. 1984).'1‘hisrecognition

mayblpexphmtemafivefindingathunhckuxlfihpanicpmfessiomlsamlesspmmm

burnout than whhe professionals (Maslach. 1982), since a disproportionate number of indigent

criminaldefendamsareofthoseminoritygroups.
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Anorneysbelievemadefaenceandhoneuymmheremmwfiomwimpfivatediem

unnmptdllicona.Whenraamed(pfivam),muehacemmhnmediawnpmebecameme

cfiahpnchsmguperienceanijudgm.Appohnedcaauhckmmandharmony

(Planning. 1986. p. 262). Skolnickcomuads'legitinationformthebasiaforclieuconrol

anddiowaamneyswmodcratednndiun’danandsandadjtmthehexpecnfionsm

courthnuaerealiies' (Skolnick. 1967. p. 65). AccordingtoSkolnick. publiccounselmuat

generneutnttoestabliahaneffectiverelatiomhip.

Oneamorneydescrflaedthedilemaalackingan‘acapehatch." ‘Withprivateclierls

youcanaendthem‘downtheroad’(toodiercounsel)iftheydon’twammfollowadvice'

(Fleuning. 1986.p.265).1npublicappohnedainntiomhowever.anomeyandclienthave

mdifiaihymumgdnkgalmmfmmdmmewhoktomofmemladondup

isfltereddepaflhgmwhefierdudeflndam(mhisfamfly)wupayingformeanorney.

“Cliemswhoapurnadviceorbalkatsuggestiom. . .increasethelawyer’sworkandthreaten

hisreptaationforclieraeomolwithinthecourthouaecomnnmity' (Casper. 1972, p. 117-118).

Flamnhigdefmes'pmcedtnaljudcs'wkaatfiomthecliem'aperspecdve—asa

perceptionof ‘fairneas'basedonacombmationofstyle.approach,animde.andrappon. “The

mostcmnmoncomphhafrommdigemisdntdteydon’taeetheiranomeyenough" (p.261).

lrordcally.thefinalmucomeofthecaae.eveniffavorable,maynotbedeterminativeof

‘fairnen'fiommecliem’smepoim.Clie¢snrdymemioncueoumomeumanrihne

offairneu.‘1‘heyvoicegreaterconcemwiththe‘process.'

The Work Elvira-pent

A related role characteristic involves appointed counsels’ worlr environment exclusive of

mecflmOmfiemnmlymmdupeaofmeadmmisnafionofcfimmaljmuceistheheaicand

undignified atmosphere in which criminal proceedings are often conducted. Appellate counsel.
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lnwever. generally have limited cosnthome contact. The following quoration by a court-

qpohledhwyamNewYorkChynmrizedhisdisplcameanddecisionmgarding

acccpdngaddtbmlmdigemuialwmk:“lwwflbepreparedmnkem0318-Bamigtmems

(Minimumfifhwyuswerenmneuedlikecowdungbyaflcmm

M"(McConvtllearaiMInky (1935)-W

mumwnnnm)

AddhioI-flyanicipatedconpemuimisnmmrilyguanwd—beingmbjwm

filficial‘red-finmg';bwfeeamaybcfimherreducedbyjudgesmspom. Again.these

cmrelnemanigmdcoumdradnrdnncomaaanomeysandsahdedpublic

defcnduahwouldbewormwhflemcompamjobaahfacdmamongptmlicdefendem.

appohledcoumd.andmehproseumrhlcmmpammhfivemaluy.sincedammggesm

dieproaectaoraaregenerallyhigherpaid(StateBarofMichigan, 1991).

III-lam

lfroleisdefinedbyexpectatiomofaelf.othea.andtheorganintion. estrangememfrom

dmaefacmrsmyefieabehaviorjtmnhasbwnopenfiomfizedaalienadonofme

prohiondfimnthemmco-wormandmejobmerkeleything

Associates, 1977). Variousrenarchtoolahavebeendeviaedtomeastnejobsat‘nfactionand

bummlhemonpopuhrmeanneaeummbedieMuhcthumlnvmrfiMBthich

depermllaationNaalachalachon. 1978).

hhshngbeenemblimedmuorganizafiomlfaaomsmhuwages.jobsecufity.work

WNWMvemefieuonjobafisfacdonwiminaflocwpafionflgrmpmgs

(Smith. Kendall&l-1ulin. 1969; locks. 1976). However. individual orientationsand attitudes
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alsocontributeto role(l(ahn. 1981). Mather’souervationsof 'maverick" public defenders

mamjobaatisfaedomarcderivedhpanfiomhnrmlmlecomideradom(l979).

Eaceuiveworkhadaamofienmbgralpanofpublicmicemgminfiomhudn

pricemsyemaammofumdomleahmmionndodnrafiecdveomeomeskahighone

(aterniss. 1980a).HanfmnlldIt'workload.'amongptdilicdefenderahaddngream

inflttenceonfactoraaaaociuedwidijobdiaaatiafactionmall. 1988).Sheconcludedthee1fect

wudenhnamalhecamehmaeuedunodomleamuonmddecreuedjobudsfacdmand

www.mmmmmwmmmmedm

advemely.Kahndescribeddnaboveu‘mleoverhad.'afomofmlecmfiiacreated

becauseoftoomanynskamallt.l981;1'-'rench&1(aplan. 1973).Chernissrepemedlycitesthe

imongrmdmnrkofhmanaaviceunemcraciemmecflemwnmmnhymndme

employee’sprofeasionalidem’nyasinfiuencingbumout(1980a).

Burmlnsnmbeenapecifinflyappliedhtheresearchmmpdhteorcomacteduifl

mdigemmrneys.flan’smnnhadvewmkwhhpublicdefemusandfiemmg’squuhdve

observatiomofaasignedcotnelprovideaomehisightsmall. 1988; Planning. 1986).Bumotn

mayafieathembofmdigenaerviceproviduamcvuuwaysnxperiencedcmmdmay

declhnwacceptappoimnem;mosewihmnameriememayworkpfimarflybemusediey

needdnjobnndaervicumaybedhnmhhedbecuneofsysmmicduimalivaaxvhn.

February1992). VaryingmedtodsandutesofpayforassignedappeuatecwnselinMichigan

afiodmoppommhywconpareapecificwmkpedomame.mdervuymgcondifiom.agam

requiredethicalatandards.

lneflacflvaA-l-aeeofColnsal

A variety of factors may contribute to substandard performance by counsel. Often dubbed

“malpractice." the courts and legal community use the term “ineffective assistance of counsel."
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WW‘m'thkhmightwmwwbsmndamperfomame

inchtde: lowcompenaation. largecaseloads. negligiblesupportaervices. judicial/political

mummmwmdivWammworhngunderflennml

systemacanperformdiffetemly. Loyalty, counnitmem. kmw|edge. work environment. client

telatiomhlps(i.e..burm)maycotlrilanetowork behavior.

1hennmerhtwhichawellatecottrtaanalyu“ineffectiveassistance' distinguishes

'sym'finm‘mdividtnlammuy'deficiemies.Vayfewcasufoummmeadeqmcyand

ingriyofthe'process.”withminimalenmhasison“outcomes." Relevantinquiryincludss

unsymiccmdiiommderwhichappoimeddefemeammeysperfomammumhfiomhip

mmehu-finfingproeethhmmomypmpecdvemviewstdesbuweeanon

atlldefiunsauvicedresmtmesuamrofbaaichh'neas(i.e..dmprocess).

AmcomractsymwasmdbeforemeAfimmStpruneCounJheyfmmddnt

W’sfedenlcomfihliomlfighnwduepmandmmofcmmelwenviolawd

bmeofdnmannermwhichthesysmmwuhtplememdmjmimumxm

Cwn'sdechbnmprhnarflymfiumcedbymfindMgs.Fha,ucessiwumlmdsprecluded

WMWWWW.ABAWforpmvidmgcrminfl

jtmicenrvicuanleADAguidefinsforcoMacuwemviohdeyfaflmgmcomiderme

tineachanmneymntcmnmhmeachcaseandmeneedformveuigafiveamponcosm.me

ArizomCormfmndanomeyawouldeasemiauybeforcedtoviohteemical responsibilitiesand

dutiesmm p. 1381). Regardless. theCourt’s pronomtcements were largely dicta

smeednychedmeseaynemmadequaciesupreamdomwhichcwldbembtmd.umey

wmemm.However.pmcedemfor‘sysm'evahnfionwuesnblished.nleastm

Arizona.

Themajority position analyzesoutcomesor results. The “process” ofsymm

deprivations is deemed unimportant unless the court is convinced the outcome was unreliable.
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Reliefhpmdiamdmmoadngm(i.e..memmcome)nmermmdefecmmme

pmceu.Relbfhmghtonaaseby-caaebuhanddn“aym'hessemiauyaparedfiom

attack—the “undividtnl”defuneanmmybeingdtemgaofthemefiecfivenendaim.kecal

mmmmneussmmnbmmm'smmormm

mu“M'nm.mm'wW'muW

(1984).Toprwe“acmflhnfiecfiveneu.'adeflndamhmmenflhhambanmifldeficiemy

hound'sperfomame.dnwmghfeubdowaccepmduandardsforshnflarmorneysmme

commiyanddunomfiafingthemmncomewamaefommlhblefinickhndmjfl.

687).

mmmm.wmmwcmm(ww)

mwmmmmmm'mmmbmemm

“flnllamltooursystelnof'psticeis . . .flinflamphasisaddedfintheadvermy

amulpm'mmp.3a).mmmordndgmmmlu

www.mmbmmuwmmmmm

mmmmmmwmmmm'ngmmml'mum

chome.ulmgudnmmhnaquandamaamma.1heMichiganSuprunethas

www.mwmmmblydeficmwfomw

cmmdmrmldngpnhnicewhichdenieddefendamahhnmw. 1994).

mwmmummmmdflmsmmm

involvesmanymattersforwhichthereisnoofficialrecord(e.g..att'anscriptofin-court

pmeeedmgs).ecumprejudieeanmaybem6pechnymueringdncbammldn

bvdabuwemcmmelandclmmingatypiulmmlegaflynfinedcliemtoshow

specific errorsisdifliatlt. Tofurlherestablishthattheresult would havebeendifferent (1.2..

the outcome) is speculative and unlikely. “Absent some sort of presumption against systemic

deficiencies. an indigent’s challenge will typically be denied for want of prejudice. no matter
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howglaringtheattorney errororomission" (Nelson. 1988. p. 1167-1168). “The insidiousness

ofoverburdmdngdefemecmnleliadmhcanremhinconcealmgfiommecomts.and

pamcuhdydieappennecmnu.memnneandextemofdmgemuisdonemdefendams.

Themwmmypuficuhrcaaecannehhubeidemifiedfiomdierecordmrisohmdfiomdie

largersymicconditionofwhichitiaaproGn’ (Margulies. 1989. p. 713). Ataminimum.

mevidaaiaryheuhgisnmtiredbefommchappdhteiamescanbeperfected. Apoorly

repmcmedappdhnhcaamdnmJ‘ypicanyhemshowinefiecfivenessum

dnniflmdappeflmkveb.Pmmermom.mMichiganmmdigemdoesmtreceivecounsel

shamanism, (i.e.. “by right"). laterappeals(1'.e.. by leave). donotrequirecourt-

appoimedconnsel.

dearly.whhmndarmandamsfiomtheemnm.hnpmofindigemsewieescam

beeapectedmesnhlidtexenphrysym.lndeed,wewouldfirdminhnflcomem

mgammgwhuwmdtuesadequaterepramfim.Afiaafl,“meconmcdngmrmfiveis

modvamdbyefiiciencyconcermmmumanbymepmfembmlmndardsofmebenehorbu

association" (Worden. 1991. p. 414). Arelatedeoncemistheexpanding privatization of

defemesuvbu;muewndmmfltremomibiflqandmmbflhyforefixfiwrepresenndon

awayfiommekgdpmfmsioncoflwfivelyandmunhandsofindividufl.tmssochmd

aerviceproviders.
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MGWAWWANDMETHODS

1111mm

Prbrwmemcepdonofmissmdy.meraamherwusomewlmfamflhrwim&aparities

htfinflhlghfligemappdhmdefenmmngmeflichigmcnudn.Awamofmeexinenceof

MAACS,mhinvesdgnormetwihmenDhecmrmhqmofgahmginfomafionwhichmigll

asaiatwiththereaearch.Atdiattine.theexistenceofthedatawaadiscovered(i.e..facaimile.

AppenlixB).Umovermgmhdanwaaformhmubecaneinformandvolmnepmvileda

WWWMMMWM'NbWfiOLWW

tangles.

112DirectorofMAACSexplaimdthatthe‘SmemenofServices' form(e.g..thedata)

wmwmmmmmwwwm.

AppellateStandarda' (p. 12-14). DuetoinsulficieraMAACS staff. time. andreaourcesthe

danwueneveramlyudbyMAACS;rather.meinformfionwuphcedinaMAACSstonge

room. was involvernerawiththissuldywassuicdylhnitedtoprovidingthedata.1hey

offeredmphmorwggestiomforamlyais.mrdidtheyaasistwhhilsprepuafion.

Srunv[mum

in 1988 MAACS implemented a two—page form. approved by the Michigan, Supreme

Court. entitled. “MAACS Statement of Service and Order for Payment of Court Appointed

57
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Counsel" (AppendixB).WhenappcflaEservicesamcompleted.meanomyusesmisfonnm

respeumgpaymemficmthenhljflgemcsmmakmecuwitcwnmforwarda

copyofthefmmmMAACS,whodtenreuincopiesofthedaamtheirlansingoffice.

Folbwmgthe“lmnucfiom’aecdommefomhdividedhmdneepans.1hisresumhwfll

focuaon'ServicesRendered"lnPartIl.Abriefreviewoftheemireformisasfollows:

“ME-I'll)

Thhaecfionprovidadncaaemnnmmmyamrmymaetypemfiemdshsememeand

cliem’spriaon. 1hedatesofcemhevema.ifapplicable.aredsorequested.1hesemclude

chedviaitation.trialcourtmotion(a),stipu|ationtodismias. withdrawal ofcounsel. motionfor

W.evidalhryhurmg(a).Cmmoprpeakordargtmem.andthemneome.

Feelinndion—Servlemlendereda’artfl)

Maecdmthanizesspecificaervicespmvidedonmnmizedhmnlybasis.Asme

primaryfocuaofthissunly.thefollowingaervicesweteconsidered:

1. Recordreview(mcript.corirtfi1c.PER/SIR)

2. Clientvisitfincludingtravel).

3. Odierclicucomact

4. Motionfornewtrial

5. Motiontowithdrawplca

6. Motionforresemencing

7. Eviderliarybearingwl’epfledppflr)

8. www.mw)

11. COA Brief (research. write)

12. COAOralargument
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20. Totalhours

Mmicanmcomiduedeihalnveapplicafionmrelafivdyfewcasaandloradd

littletothestudy. “OOAleaveapplicuion'mo.9).forexample.wm11donlyrcsultfrom

rdadvdynrehwercmmmhdmaaaorwhaetheappaloffightwumtdmelyae.

pastthedeadlinepreacrbedbyCmtrtrule). Nos. 1c17app1ytosmcmmm.

whicharealaoquherarc. Fmally.acursoryreviewofthepopulationsuggeststhat“0d1er'

(No. 19)hmelytnilized—poaablyhrlicafiveofd1eau-mchtsivemnneoftheodier

categories.

rum—whactrmm

mmmmtesexpemesformvdmopymgpomgeplwneandotherflhe

dollarsatllcentstotalisatatedinNo. 27.1‘heaecondsttb-sectioni11dicatesthefeeforservices.

enpemu.andmulcompmadmmmaested.1b“hsbofmquen’mdiawswhednrde

commuwasfeeachethileorhmnlywfihacconpanyingmandhmhafiom.

Ordeforl’aymantmltm)

Thiafimlaecdonreflecudcjflicialorderforfees.expemes.andmnlservices.

Hm

Thegenerdhypomesishdntdiffminratesofcompemadonamongwchigm’s

jtnichlchudummmdispuamaenicamdnmdigemsrepresemed.AMrmys'

financialaelf-intetestisfrequentlyc'nedintheliteratureastheprimarymotivationforqualityof

work. This generalindonignoresthe impactofprofessionalism. ethical standards.

comment. loyalty. palitical attitudes. and role satisfaction (e.g.. serving clients and

autonomy).
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Thehmactofcompemanonondtemlebehaviorofappeuateanomeyshasnabeen

andieduwhhnhlcmmel.1‘henmlesamnmidemicflhowever.1hemnueofappeuam

workhmueadvemrhlhecuemewmeptofplea-bargammgistypiuuymn-exbtem.

hammolvedbymecmnumherthanmeflfigams.smeedieirwork-promtctis

sanitizedbyprofeaaionals(i.e..judgesandopposingc01mel). expectationsofothers.aswell

asaelf.maybecriticalaapectaofbehavior.

Shneappeflancmmeb’WofSavices'MppendixBMmmmevdidnyof

hairsworkedbyaervizecatcgory(e.g..cliempriaonvisit),dieirefi'ortsaremeasurabletolhe

hmn.1hn.fiommeabovemmdgmruhypodnsis.dnfouowmgspecifichypmMeswiube

tested:

1. Appeflateamrneyaptacdcmgmhigmmm.andhwmnxsystennpmvideshnihr

“totalaerviwa' (Appendix B. 11. 20).

2- WWMMEMW.MIWW

symprovide“mn|crvices'shnflumcmmclpncfichghrespecfivemm.medhm.

andIowMaystemuabove).

3. Appeflamanmmyspmidngmhighandlowmmpmvidesimflu“mml

services.”

Totalaervioesiaaconmflafionofthefouowingspecificpotemialservices:

W

Orecordreview 11,1

Oclietapriaonvisit 11.2

Ootherclientcotaact 11.3

0 trialcourtmotionslevidetaiary bearings 11. 4-8

0brief(rescarch/write) [1.11

Ooralargumeta 11,12
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Danwereoonpfledfiuml.582“8ntanemof8ervicea”fmnn.1fourhypommespmve

kaybenaefidmmdynrhfiomunongsymamdeuminewhereamrneys

reducctime,(i.e..c1acomera).

W

nirveys.fieldrenarch.and1mobtruaiveresearch(3ahbie, 1992).Thechiefadvamageofthe

eaperhnemlmodelhmeisdadmofmeexperhnmlvarhbleandinmpaaoverfime.

Experhnemgeneraflymmumfewamjecnandmluivdylmemyandfimefihehgrm

weakneasliesintheh'artificiality. Toobservelargcpopulatiom(i.e..attomeys)undernu1tbls

Wmmmuamwmmmm.

“Stuveyreamrchhprobablythebeumethodavuhbkmmemchlacieminhnerenedm

mflecfingofiginaldmfordacrflimgapopdafimmohrgemobcrvedirecdy'mabbie.

1992.p.262).&b-cmegorhsofmney1ueamhtypkallyhnhadenlfadmmm

MombamawmlhnrviemnndtelepbommeyaAdwmgamcludemeabflhyto

makenfimdducripdveamuuomofhrgenmpbanddnfienbflitymdevdopopeudonfl

definkiomfromacntalobaervationsmbbie, 1992. p. 278). Surveyweaknessestypically

anmmdvflidhybeameannveyhmardficifldevicewhich“asnmesmeexismmeofaml

definitionofwhatisbeingmeastn'ed" (Babble, 1992.p. 279).Theaurveymearchercanrare1y

recruteafeelformetonlhyofrespondems'thoughm.Prhnarflybecauseofthe“artificiality'

concern,anamlysisof“existingdata'isbelievedabettermethodforanalyzingtheproffered

hypothesu.Webbnmesmn“wmeresumhemfeelMsochlsciemeaMcrhnmalhmfice
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researchhavebeenoverdependentupontheartificialemmsof questionnaires. interviews.

arideltperimemalaettings’ (Hagen. 1982. p. 108).

Fieldreaarchksnmlmavaflabkopdonwhkhhnluduusesmdiesandobsewafiom.

1‘ypuflyynldhgmnlnnwdahandnuaaflyflnedmmmbem.¢e“chiefmeng¢ofmn

mummmotmmmhmwmh’ (Rabbis. 1992. p. 306). Using

pummmnmwmacmaflyapfliememfifemndifiomofdn

amdygrmap.&nhmsppmaehgmeranypmm»uleaprejtflgmems.anlessdlmmmgm

remondmdnnexperhnemamndamnnnfiembleandmnufldnnmomarfificialmumof

datagathering'alagen. 1982. p. 170). Fieldresearchcanalsobeinexpensive; however. like

aflmahodsmereammawbach.Pncheducripdvenammeusabomhrgepopuhfiomam

emeralydifiuihtogeneratebecmaeofthequaliunvemneofdieresearch. Similarly.

conchtaionsareomnregatdedasprelimimrymotdefinitivemabbie, 1992. p. 306).

Caseanidymemodstefermm-depth,qnlimdvemviewofflmitedampleswhich.

typicallyofiermggeuiomforfinmermmdry.ndlerdnnmoremfinedexphmdomof

behavbr.1hhmahodwuflhmatedeametman'smdyofappeuamcmmeldescnbedm

dnlhemnemviemeOLThmeohewadomlackedMandmngeofmquhyreaddngm

l'anitedinaightimocotmsels' workeffort(i.e..mle).

“Learnhigabmttlatmanbehaviorbyobservingwhatpeopleinadvertemiy leavebehind

them'ishowBabbiedescribes “tmobtrtlsivemeaattres’ (p. 312).Thismethodologymay

WWW,W.NMMW.Advantages include:

ecommyofdme.money.aaffandeqtupm;meabditymconectmisnkesdufingme

placemmeabflhymmakeobservadomoverfimeundmehckofmiomimomembjecs

ofthestudy.Theprmnrydhadvamageismeesamimfionislhnhedmtherecordmabbie.

1992. p. 328—329).
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Analysisofeshtingdataisamethodcloselyrelatedtocontentanalysis. “ltisfrequently

pmsiikatflevenmrymmmchlschmemqunymroughmeuseofofflchlm

quasi-offic'nlstx'ltics'andtheycanbedieprimarysourcemabbie. 1992.p. 329).

Weahaauhnhflezmisofamlyan.nlidhy,andrdhbflhy.Unhsofamlyahamofmn

beauaennueahthignadsficsueaggregnedmdm'fltem.Thhmbjecndaedmm

possialeecobgicalhflacy—whaepmrmofbdnvioruagmpleveldonotreflea

conespondbgpauamonmlndivhhnllevd.Vdidityproblamamencuuaeted“when

exithgdaudoumwvuemdywlntymamhmumdmandyourmesmememamay

notbeahogethervdidrepreauaafiomofthevariablesandconeepnywwammdnw

comlltsionsabolm' Unlikevalidity.reliabilityrefentotheqmlhyofdieandsduthe1nse1ves

(Babble, 1992. p. 331-334).

mmmmmmmflyofieumadvmesnmanflable

usingomermadndaanddlevmssmneeoncermofimassociatedwimmismediodof

reacarch.Bmeofd1eherm.snse-widemnneofappeflatework. rolebehavioris

diffimhmohuw.Udihetfialcmnelfmmehnuem.obsenmgappeuamanormybehavbr

onahrgesulehahmahmoaiibdnemdndnguhrmrhnafilymn-cwmoommnneofme

work.1headvamguofwuchhgcmmelhserview.wnmntmamh.andptepambrie8am

nmmdflyappam—pufiuthflycomiderhlgcmuneh’wmdd-beawamnemofthemidy.

ThedancolbaedfordliamadyamextulivemnomonfingmonappeMpracfifiom

(i.e..all)dnnmighttypicallyrespondtoatnveyquestiomand.unlike “respects” for

mfomafiomamlyshofexisdngdaniatmobnuaive.flagennmesdntmweyreadnofien

ntfietfiom“werrdhnceuponanimdmfldan.mvemfldesaipdombyrespondennabmu

theirbehavior" (p. 147).Thismediodmeastneswhatrespondentsacntallyreponmattheydg

mtherthmaninldesandbehefswhichmaybemcomistmwithmeuperformance.
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Thedataforthissmdyaremdivihtaflybaaed.ntherthangroupaggregatcd; thus. "unitof

mlyah'mamciaedwihmmguisdngdanamhrgelyaflevhmd.1hereswch

WWWMWWWWMnlymgon

Thedlarevealaeveralvhlcasegoriesof“effort' including: research, cliencontact.trial

mmmmbw.ammmbe.1haeprhnaryfimcdomofappcflancmmeh'

rolearerecorthdinhous.usnallytothetetlh(e.g..7.2hours).Categoriesoftimeare

commmc‘minimmcthicalobligations' (i.e.,requirements)andthedataform

(AppadhmwudaignedbyMAACSmmeanuemueobflgafiotheresurcherbeliem

dacdanlnvemvflidhymthedcgreednthmesmwhnhwasdesignedmmeaane

(1‘.e.. workperfomtance);additionally. dwsemeaaurcmemsaremoreindicativeofprofessional

rolebellviortlnnprcvionsatudics. Aadcacribcdlacrinthisclnpter(pp.76—78)thedata

combinermhhecbonrdhbflhyfinaddhiommhdinemfimrcsurchimhncsammyof

appellatemwhichfindnrcombonmsdieveracityofmeirsatedwork.

D‘aColacllsn

Theoriginalpotemialpopulationcominedofcopicsofall “MAACSStatememof

Service. . .“forma(AppendixB)for1993.BeginninginJamlary. 1994. forreasonsunknown.

MMCSmhngcrraahncopicsofdiese.1hedannecessimedsonmgbycoumy.Once

comdequappammatwmechudmwhichmighbenecesaryforemnpuisonmad

relativelyslnallpopulatiom(i.e.. submitted “statement of service forms”). Therefore. the

rescamherwembackmMAACSmdobnmedaflvmtchersfiomlm.mmacquumgdaufor

thctwomonrceuaavaflableyeaanmostcascsmiaahnoudoubledmtrpopuhdom forcach
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lnorderwacunatelysehamldycannics,hwamcssarymupdatcfeemticnuesand

mrmamm.mmmm1991.nemmmmmcsmnn

data. MAACScwauedanfifiy-sixcirudnJ'heupdnedfeemformdonwucomplesedm

Febrmry1995(AppcndixA),rcflecnngvmyfcwncnwdificadomsmcemel991mey.

Amdhgly.misdiscrudonmllymcomoramsmcsandmdsmeffeaumethnedn

formswereconpleted.

111csevmnhaforms.inml.represemapproximtelyhflfofmeenhmbdappohsed

cwmclwmkforl992and1993.AcwrdmgmMAACS,mmeofMichigan’shrgacmnics

(e.g..Wayne)donotpartic'qtatcinaendingMAACScopiesofthedata.ltisbelievedthey

cbmewehherbennonommsfi'omMAACSornottocnaunberthesnff/ponagccousof

proccahtgdndan.Mdnughmefew“mhsmgcmnfiu”havehrgcmdigaaaaelmds.meu

medlodsandrncsoffimdhlgueflkemnyodietsmdnm.finmer.duywwldnmm

mesebcfioncricriaforinchnionmmnmldyudacriiedbeiow.0m«vmxhusmaynm

havebeenforwardedeAACSfm“ckficdruaou."Ihercspomiblecmmderkmighnu

haveneccsaarilysubmittedtheform,per“instmctiou.’ foranntltinadeofrcasons(e.g..lack

ofhowbdgc.hckoffime.ncglea.wersigln).hquhiesofMAACSpemomelpmvide

mdntmhamgdmdonmhavechancter'nficsdifiercmfiomexisfingdanmatmiglk

hnpactulfimateruarch—bucdcomhnbm.kmmhfindmgsshouldbeappfiabkwmismg

cotmtica.andtosimilarsyateminotherataws.

Diac‘onofSyiemTypes

Areviewofdncompensationsystemnevcalsmmyvaryingfiates" ofcompensation

accompanyingthesenmnermrssystemtypes:

1. [-10tu

2. Hourly with maximum limits



3. Flatfeeschethtlcs

4. Caaetype(1'.e..n'ialvs. plea)

5. Judicialdiscretion

6. Eapcmcs(additiomlva.inchadedwithfce)

7. Taskbued—flatrmsforapccificwork(i.e..brief. research. clientvisitatio.

oralargtnnemclericalfunctiom) ‘

8. W:Wmfor“in—cmm'work,priamcrhnea.mn—juryniala.

“momma-cs

ThemajmhyofMichiganemmicspayappeuatecmmelonmhourlybuistmed

www.m«ucmmmmmmwmmrmmw.

HourlyraesrangefrommtofisdhcmedianbeingflaFivecmmtiespayhmtrlyfortrial-

buedappah.hnmedn“feemhemtk'memodforpha-bamdappals.Adozcncmmics

wihhowlysystunphcemaximmammmonmhnbumementflhcsemaxmnmsforplea

appahnngefimfiOOmflSOfiorniahfimnWwSlJOMAwrflixA).Whenlimiting

houdyrneWW'nkeonchuactefisficssnnflumfeesdmdules.

Feexhednhsammeaecondmoaprevalemrystcmmwchiganmmehpureuform.

“M'mofsumpertypcofmc.flavbandfcanngefiom5350w$750:

n’nl-bmedfiomSfiOmSLSCXlfiomevarhfiomwhhmmismahodmcludereducfiomin

paymforearlydismiasalaandlorincorporat’mgeapenscsintomefee.

Numcrunhybridsystensexisuflhcctypiaflynkemefomofpiccanedpaymemfor

spedficmh.Tuk-bascdmnmraamtmdmsevenwumim.basmgcompemafionontypeof

workpcrformed (e.g.. clientv'nitation. in-courtmotions. briefpreparation).13ach task has a set

fecmmermanafixedammmfmmemnlapped.0mersyammsalterpaymemformn-jury

triala.mandatorylifeoffensecrimesandpriaoneroffmes.Afewcountiesutilizethe“jtldicial
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discretion” method. where r'e'nnbursclnctldepemlsexclusivcly onthe value the judge places on

Somecoumiespaywlmappcarmbeidalicalrawsbtanenespemesdiffcrualy.

mmummmmwmawmm

anorneyacanacwptappohnmamfiomanyandanciradn.notjtntwheremeyare

geographicallylocated. Furthcr.c1iemviahan'onscanbeatanyofthefortyplusMichigan

prnmaiscsseanaedmrwgludmeSnm.Evidemhryheamandmofiomananflnavel

backtothenialcmntlhn.mileagc.phom.andbdgingmaybehmommccmomic

Tomeaningfuflyamcmandcotmansymmeminjudgmweremquhedmobnm

appropriatercasarchpopuhfiom.Asd1e“FeebyCircuit’chan(AppendixA) ilhmJtis

notalwayspossialetodctetmine.withptecision. ifcertainsyatemsofferhigherconpensation

thanodnra.Forexanmlo.meSt.Cthmnysyncmmid350pcrhourm1993-94.hn

mmmgforuavdthne.81ncemvelcanmfiaignificamhmnhcmtldcomeinblybwerme

“efi’ecfivehmnlyme’mweflbethSOpethmn.Snnflady.omucwnfiesphcedminam

limitsoncompenaationwithhourlyayaterm(e.g..Cass: $50M..$500p1ea mam. $1.500tr'ul

mu.).Cam.maefom.hscharmrhficsofaMucnnesymanwmchcouMcomeivably

www.mmmmmmrmm.

1aabella.forexanple,alsopaya$50perhour.withnomaairmnnlimits. However,1aabella

docanpayfmmvdeapemumchandleage.1hu.aquickcomparisonofSt.Chhand

lsabellacotnmcsillustramsthlsdllenuna. St.C1airpaysformileage.butnottraveltime;

Inbdhpaysformddme.hunmmfleage.1hkmtdyaggregam“shnflu'symwhich

arenotalways idcmical; ifabsohttesamcncsswere required. aggregate comparisons wouldbe

infrequent.
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Mmhrmmpba—bascdthannhl-hsedappakmrhnuflybecausednvastmajorhy

ofcmvicfiommhfiomgtdhyplca.Plcaappabtypiuuymvolwlessmmanappals

hum.Plerqmeakmflymchdekan(s)flkeaevuiyofaemnceand/ormfimidu

whhdaeprocen,c.g..hluf&ie¢facnnlbasisfortheplcaorplcamttendered “knowingly."

Tfiakmflymmdmmmhmonmdmicwagqmwcripmlwidencenndpomfiflhmcs

anomnmmemamicmnpletherefommproperlyunlyumehypomeseshis

mccsmrywdhfinguhhbawenplcaanduidpondafiothhmflysepamcsmueamfor

maisonhhaboneccmrymaevermmeusetypesbemmemanyimmdmlsym

(i.e..countics)conpmatecadttypediffercmly.(e.g.. feeschcdulesystems forplcaappeals

andhmnlysymfmnhlappah).haepsrafingplcafiomthlappeab.mmesmdied

circuitahaverelativelysmalltrialpopulatiom.

WWW

Consistanwhhthereseamhquesdomw(p67-68).chuntswemseleaedwhichbest

rcprcaemeddaefollowingsystems: high,medi1nn.andlowhourly; high.medium.andlow

hourlywhhmaxhnnnfimitafions(i.e..caps);andhighandlowfeeschedtdcs.

Shnemnhypomcsesarebasedmdicpranhedntcoumelknowdwmethodamlmeof

conpemafiomkwaaneccsaarytoeliminatcfmmanalysiswtatemems” whetetheattorney

belkvedmemmmaMddifierdfiommccmbflshedsmehemmMmmpemfion

isvitalwhcnmringwitheffortexpended(i.e.,performance).Onpage20fthe

“Satancm'dieanorneyfiflsmtherucandmahodofpaymemmxlersecfiomenfided

“request for payment“ and “basis of request" (Appendix B).

lnpurc “hourly” and “fee-schedule“ systems. therequestswere generally consistent with

the systems’ compensation schemes. In a few circuits attorneys requested varying rates
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mfleamgpomibhmhmfomamforreasommknowmofdnapplicablefeesmme. One

nnhchuflwchflymabunmwhhsixdifi’eruante“mrests"andsiaewle

mmmmmmmmmmmnmmm

providean“imra-ciruti”conmar'nonofrolebahavior(i.e..efi'ort).

Wm’m'ofmmmmlmmm

mmwmmkficsofbommmmmulesymanddn

“baaisofrequcu'onthe‘SmuncmofServices'didnmalwaysrefleacmmsel's

M.-m-mmmmmmmmmm

mummmmmmmmmmmm.For

hchuionmm'nruearchmethnhandleaflymfieucoumeh’pcrcqafionofdtcnfim

coupensationschcme.

hwuahonecunrymexchdedauhckinghmizedand/ormmlhoum—theperformme

mesmemefls.hhmrflysym.hhnrelyocanmd.h“fcc—sche¢de"and“hmmywhh

nnxinam”synenn.anorneyaoccubmflydidnmwmplaemehemiaedhomlypommofme

requestedinfornntion.

1he“Sutemak’ahoh1chrdca“caaetype“and“nnfionmwhhdnwascotnnel'data

whichirnpactpoptllationdecisions.8incemecirwits.aspreviously mentioncd.usedifferent

mandamuyforconpmdngniakmpleuamlysisofmosecucuinhadmbe

bifurcated(i.s..casetype).Datawcreexchrdedinlimitedcamwherepleaortrialcouldnotbe

dhfingukhcdmwhemwtnnelwhhdnwfiummecaae.fixdmionofthemmwumry

WW"WWMMW.EM.W¢MWRSOWMIM

basis ofsysternawhichclesrlyreflectedperceivedanticipated compemation. “Task-based“

structurcs,forexample.aremicrofee-scheduleswhere“perception' offirnrreincomeappears

more complex. “Judicial discretion” methodsalsofailtocommunicate acompensation formula.

Thirty-four of Michigan’s fifty—six circuits are incorporated in the study. encompassing over
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1.500 “Statcmcm of Services“ forms. These circuits reflected clearly understood compensation

schemes (1.2.. hourly) and marked differences in rates (1‘.e.. high. medium. and low hourly).

flnIlySyuusMitlnttMaxirnnnLimits)

HanlymwsvaryfiunmtoSGO/fiJhepopmadomateacheermearesomewhat

WMMpaySZSpahmnandompaysfiO/Gs.mehighermeforpfison

oflemes. Tomakecomparisomusinglargerpopulafiomencompassingmorecircuhs. hourly

chmhsmaggtegamdhnommegrmms:535pmhmnandlcss.54045perhom.am550pcr

hornandmore.1‘hcscch'cuits.reflccfinglow.medhlm.andhighmtas.arez

 

 

 

Low Hourly

W Hourly Rm H“W Trial Population

C 30 $25 10 9

C 31 $25 16 4

C 32 $30 N/A 8

C 33 $30 12 1

C 34 $35 260 44

C 35 S35 19 20

Totals: 317 86
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Merl- Bot-1y

 

 

 

 

and Henry can flea repel-sou milPM.

C 40 540 35 7

C 41 $40 10 9

C 42 $40 31 3

C 43 $40 20 5

C 44 S40 36 9

C 45 545 4 2

C 46 $45 26 5

C 47 $45 37 14

C 48 $45 15 11

C 49 $45 17 5

Totals: 231 70

Bill Hill!

C 50 $50 19 0

C 51 $50 10 5

C 52 $50 27 5

C 53 $50 2 2

c 54 856 3 3

C 55 $50 36 11

C 56 $52 54 13

C 57 550-58 14 14

C 58 560-65 67 13

Totals: 232 66
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”Syn-(Wilhmminflom)

mquhmymoffio.fl0and$50perbomm

mm.mmmmkm,mmfisomwimmeomatwo

m.m.mmmmmwmnmommm

objective.‘1hn.llnfollowhg“hybrid'cirwinwillbcam1yudz

 

 

 

 

 

 

and flu W flu Population TrialPom

C so 330/3411) 330/3800 20 2

Tomb: 20 2

W Plot M HalWon Trial Population

C 81 540/851!) SAG/$1.1!» 118 23

C 82 840/3550 340131.21!) 7 3

C 83 840/861!) 340/8121!) 21 7

Totals: 146 33

C 84 850/351!) ”061.500 16 1

Totals: 182 36

Fee-castle Syna-

WmmmemuemJigh-lowcompuisonsmmore

probleunficthmwhhhmnlyeompuisom.Tbemmfewhighschedu1csystm. possibly

reflecfiveofandomleforthhsymchoicehfitiallyJo-wit:mcontrolcosts.’1‘womller

chmiuwithhigherpayingniflschedmeshadnodanmdathh'dusedmabemm “summon



73

of servica" form whichdid notdistinguish trials frompleas. Similarly. anorhcr small circuit

widuhighflnscheduleonlyhadoncdauoffcring.

Sdfl.emughduacxhummbmunhigfinmisom,pudunulywithplus.8hnflu

whflym,mwupmmmmmledncommofiemd

bylowfee-schethilesysm. Unlikchourlysystm.thcspecmiinofc01npemtionnmis

Miamwwmrecgrmipsformmonfimmmommmandpla

populationsueinalownnge(i.e..$300-400). Thuthenelowfecschcdulacanonlyhe

comparedwididielhnhcdhighcrpayingpopuladom.Fec—schediilccirctms include:

 

 

 

Low Fee-scam

aren't M mu mPopulation WW

c60 3750 51.250 21 3

c 61 NIA 8900 NIA 23

Totals: 21 31

my. Foc-Schdnla

M m. 171.1 m-W wWu

c 70 $150 NIA 34 N/A

c 71 5300 1m. 67 NIA

c 72 $350 $500 46 4

c 73 $350 N/A 31 N/A

c 74 3400 1m 18 4

c 75 $400 NIA 21 N/A

c 76 N/A 3450 N/A 3

c 77 $400 $650 14 1
 

Totals: 231 12
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DATA-Ammmu

Thidiuauflonsnidydidnmenploynnplmteehiqua.mther.auavaflableand

m-de'mnmmmmwmmumim.

Sime‘tllipmpocofhypotheeistestingistoaidtheclinicien. researchermradmin'mntorin

mammammbymmimpnmmmm'

(Denid.W..p.fll1).diittflidyisnotbutundwihpmpetnmplingornmpledistrilmon

procaine;

Mmemlyzedbyeomperieomof ..,.. .themoetfuniliarmeesureofcemfl

Mexmofcenuflmpmidehfmmmdingavmgevdueejmmy

givenudMMeunonlybeoneuihneticmfiechnlueinthesetofden

mummmmhmm.mmemn.mmofm

dispatimofnhmfiundnmhmvuhneemnnflyduaibedndiemnduddevhfiom

mammdmmmwmmn.

umdmmmmmmkmwmmiem

ofmmldkuibifimflnnonmldieuihifimofdnn‘hnmahwmuisadheredmbyau

mmmmm.. .‘eventhoughmnyoftlmechiimteristies

areqipmx'lmtelynotmllydistrihitedmeniels,w., p. 107).'1‘henormeldistributioueenbe

medmmdelvuhbleeofhlerenevenmmpncdee.mvuhblekpncisdymmfly

distributed. 'Usimthenomldlstrihuion. ..aflowsiistomekemfiilprobebilitymmem

mehmonemvenieulythanwmldbemeaseifmmecouipficmdmodelhedmbe

need" (Daniel, W., p. 108). Indieebeenoeofeomplete knowledge ofnormaldistn'butionofthe

Mommhble(i.e..hmnsofsetviee).ithofiencomideredmsombiewmkemk

WWWp. 108).

AmlysisofVuilnee(ANOVA)ismappmpfiateteehniqinwhendiereisanormal

distributionor "N" is mfficieutly large (Keller. p. 335. 460). Most of the populations in this
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dissertationsmdy.particularlywithpleeameels,meetb0thcriteria. Aprimsrypurposeof

ANOVA istoestiinateandwsthypotheeetaboutpopiilationmeensmaniels, W.. p. 274).

‘Neiherhypodieehudngmrmfisfiedmfetenee,mm.leedsmmepmofofdie

hypom;imerdyindmwhaherdnhypomuiskamwdorisnmamporwdbyme

availablethnmlniel, W., p. 204).

flbpvahnforahypodieeiswistheprobabilityofobnining. ..ava1ueoftheteet

statisticesextremeasormoreememethantheoneectiiallycomputed' (Daniel. W., p. 211).

Thepwmnflemhowcomonormemeeomnedvflinofthemmfisdcis,nmerdnn

sinplyeoncludingrejecdonornon-rejectionofthemillhypodiuis. Usinga95percetu

confidanehlervdismnmoninrmmhsinfihrmmisdmnonsnidy(banid.w..

p. 183.185).

Tomdnmflhypaheeisofmdiffereneebaweentwopopuhdonmntestsare

www.mnwmnwmmmgmpommw.

ANOVAisapproprintebeause‘performingellpossiblesepantet-testsisverylikelytoleedto

afalseeonclurion" (Daniel. W.. p. 276). WhenANOVA provides “clearly” significam results

menarchershmfldfongoeddhionflmwhkhmiglnheighmnmepossibflhyofem.

HoweverAieremmwheneddidomlHeeummcmaryand/orappropfiete. For

ennple, if ANOVA offersrelultsbelow orneerthethreeho1d(e.g.. p=.05) paired

eompurisomofmeenscanhelpexphmmeloadonsofmoreprominemmm. An

addifiomlmsonforperformingt—temofpeiniswbentheoverallrangeofmetuisislimined.

Madngpemiuwmpuismsofmemmflemifigfingmemfluemeofmomdosely

mochtedmeens.

Interim oftesting ourprimary hypotheses. ANOVA isonly applicable to them

systems. This is because the range ofme data permit aggregating 111m: means for comparison
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(e.g.,high.mdim.aMbw).Hullywim1iniBuflfe&schedNesystanscwMONybe

Wuhighorhw.Acewdhglyt-mwmbeeonductedonmeeehnrsyswm.

manualysymnngsofmdon(i.¢..525-$60)mmtemune.tm

wilbeennfinedondnpehedmoflhem.heddifion,ifANOVAfaikm

mmmutmmmmmunmiytit.mmmghmopmotouhyof

eunrisenhneedMiel.W..p.276).

WGAWMBOUIS

Toehrgemconchniomdnwnfiomthismdyeredependmupondnvenchyof

W'mmmmmmmmammw'sm

(i.e..8muof8ervioee,AppendixB)foreevenlreem.Afloffieersoftheeourt"they

aimitheh‘ianiuionofm'pufomdunduuigmddechndmofm.Moaof

mmmmmmemamw

(Appendix B. p. 1). Cmmselmtlspecify. formic, antenna locations ot'cliem visitation:

mem,endonlugmbeforedie00unoprpeab.Tnnscript

length(i.e.,mmbuofpegu)bebonibmitedwhichenblidiubmedpamnetenfor “record

review.‘

Tofiirdiermiththismmyundmmmppaidimemflhdm

IOOMMCSmnrneytthreptuemdvenmpkeneompeuedeoumdfromeechofmeM

cmmdnmidymeproratehuh.e.g.,hrgerchummmorewmys. Given

mneepenmeters.emme1werenndomlyeeleeted.fimrhgemnymity.the8uney

(Appenthupbmmekkmwledgeofpoesflthmreponedhom.maddinon

mmefiequemyandmmmformreepom.1heUnivenuyComineeonReseemh

Involving Human Subjects (UCRIHS) approved this: project on April 16. 1996. any 96-265).
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0fthe100questionnaires.96:norneysweiepresuinablylocated; fourwererenirnedwith

mforwudingaddrees.Awnlof45anwyswemreuirmd—a47pememmspomem.hbk

3.11eprorhieesthemandnnneriaflymrimdierespomes. Forty-oneoutof45

(91%)re90flllnt'attomeysmllyprovideaeeunterepom. . . .‘Twenty-sevenofthose

pmidededdhiomlwrinenmmmNo.4;moeereepometmnydabonmdmmeir

reeponsestoNoe.2and3.

The“comem'mqmeemive;mhendngdnmmmlwouldbemreesonablythne

eonmming.0fiinerestinquestion1~lo. 2. however.arethereesonsandexplanatiom for

Wrepom,whenmeyoean.flhnspecificaflymdwymdieirhmm.A

shnihrnmbermrbd‘omerfnanmensmggeamafeescbeduleormlylhnhdm

symmemmelmbelasmmbewnepmcisethnemmnngmynmafieam

compensation. Eightettribmedinaeeimciesmtheirbusyrmnines.

ReeponsestoqueetionNo.3alsorefleetedthebeliefthatreportstoMAACSareeecunte.

Themajor'uycheckedtheletterehoieetindicating ‘oecesional" misreporting. Numerous

commemrenedaaendhnbeliefhbemghoneumdprofeaiomlfoduwmrya

signifiuflamoumofcynidmngsrdingbwfeetwanboappuem.0neeommemrym

particularlyuliembeenuseiteoveredtheeuentialsofdiisthesis:

‘Moetemufieethatldoqpelhteworkforahoreqturedetafledumesheets

thatarealsombmifled.Theeearecheekedbyd1eeourta¢nh1isrrarors’

offices before authorizing paymetl. Attorneys have too much at stake to

mkrepreeenttheirtime.Also,tliosesttorneyswhodothisworkare

dedicatedtoleemingthelawandareprofessionalswillingtodothis

extremely hard work for very low pay. As inanyprofession, you will find

aomeouewhochelts.bmthisaedvity(i.e.,indigemrepresentauon)isnota

primecandidateforfindingtheeepeople.‘

Threeofthe fourattorneys who claimed “no” toqueetion No. lprovided written

comment. Two claimed hour inflation was necessary because of low compensation rates. The

third stated that “caps" on compemations discourage accurate record-keeping.
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Tm3.1 8mm

1. Toymhowhdger‘tmneysmflypmvidemrepomoftheirhoursand

MondIMAACSform?

11.33.14»

Ifyaihnwdntauorneystremuwayapmvidingaeuimerepons,isitbecausez

Mmhfludtogaingreatereompemtion

Mmmflerreportedmevoidhevmgjudgavieweemedeompennuonas

min

thyummeysgivemmeuhnnesbeeunemeyarenotmfinabomreeording

anreportingtimeandectivities

_2_0ther. Plenum
 

KymhowthflaflnrneysdonotalwayrprofideaeamtereportsmMMCSJow

fretpenlydoeethisooeur?

MWWW

MWWW

#hmdmmmmymn

4.1110!!me

.Lmymneyrommiymma

.Lflbnndfulofhidividnalsoeeedoullymisrepon

Menufieemaipplyanyaddkiomleomemeomunmgtheaccumcyofauomeys’

reportsonMAACSformt.

27mm
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WA‘I'IONOF DATA

W

A total of 1,582 'Statement of Services” forms. as submitted to MAACS, were analyzed.

1.278 (80perceil)weieplea—based; 3040riginatedfromtrlals.1'hestudy encompasses 340f

Michigan’sfijudicialcircuits. Circuitsexcludcd. asdiscuasedinChapterS. lackedclearly

definedcompensationparametersandweienotasreadilycaupatable.

WISOI'HWWAMONGHOUILYRATEPLEAW

Table 4.1 stumtarizes those circuits analyzed for comparison of hourly plea-based appeals

includingcompemation. totalmeanhours.andstandarddeviations. Circuits using hourlyrates

aregrwpedintoiicategories: low, $25-3Sperhour;mcditim, $40-45 per hour;andhigh

$50—65puhom.1hesehowfycumiurepraem63.5permofdnm1edamples—plaam

trial data.

Table 4.1 shows relatively large balanced groupings among low. medium. and high paying

circuits (N2317. 231. and 234 respectively). These clusters illustrate slight increases in the

meantotalhmusprogressingfromlowmhlghhourlyeompemation. Table 4.2summarizesthe

three-way analysis ofvariance which suggests not to reject the null hypothesis (p=0.056).

Table 4.3 summarizes three two-way comparisom. specifically: low versus medium.

median versus high. and low versus high hourly rates. The sample T-tests comparing low and

medium total hours suggest not to reject the null hypothesis (p=0.21). A similar analysis of

79



80

nndhmvemshighpayhtghmulychuunagaintecomnendsagaimtmiunypmhesis rejection

(rs-0.31). 1hconmariaonofbwarllhighhmnlychcuits, however. indicates asignificant

difierence(p=0.015)betweentlnms-totallinursof 14.7 and 16.9 respectively.

MRNWWMMYRAEMM

Tabb4.4smnriaesthechmhsamlyudlncouparhghwiymhlappeah—shnihrw

Tabb4.lwhlehconduuedplendau.Ahlnughfewmnnflier.thesepopuhdomof86, 70.

asléGareapnirehuvelybahncedamongthelow,medhnn.andhighclusters. respectively.

Tabb4.5fihnmsesdiedneewayamlysisofnfiancewhicbmppomuewuhypotbesh

(p-0.707). Table 4.6thensimriaesthetlireetwo-wayconparisons, specifically: low versus

Mimmedimvmhmwlowvmhighmlhmm.mmmeT4estcompafim

mm“themflhyflaiswflhrapecdwpvahuof0.48.0.96.amo.48.The

nndimvmhlghmacnnflyshowsaveryslightdeausemmeanmnlhmnaa

verms37.7)whenhourly¢0tmensatlonrises.
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Tam4.1 HOURLY Puts Cncun's

 

 

 

  

cm W dz... ”77.517" 63%;“.

C30 $25/hr. 10 13.85 6.11

C31 $25/hr. 16 20.00 7.53

low ‘C32 $3OIhr. N/A —— ——

C33 $30/hr. 12 19.84 14.82

C34 $35M. 260 14.17 10.98

‘C35 $35Ihr. 19 15.22 7.42

317 (full) 14.73 (Avg) 10.77 (Pooled)

O40 $40M. 35 17.37 8.22

C41 $40M. 10 27.99 12.47

C42 S40/hr. 31 16.52 13.27

C43 $40M. 20 21.34 17.28

medium ‘C44 $40/hr 36 12.09 6.77

045 $45/hr. 4 11.31 9.99

C46 S45llir. 26 14. 11 7 .37

C47 $45/hr. 37 12.80 10.50

C48 $45/hr. 15 18.86 14.54

‘C49 $45/hr. 17 14.40 5.78

231 (rout) 15.91 (Avg) 11.18 (Pooled)

C50 $50/hr. 20 15.77 9.67

C51 SSOIhr. 10 12.07 6.20

C52 SSOIhr. 27 18.30 10.45

C53 SSOIhr. 2 17.50 2.12

high C54 $50Ihr 3 16.60 5.30

‘C55 SSOIhr. 36 17.56 10.02

C56 $52/hr 54 20.39 11.51

C57 $50—58/hr. 15 16.63 10.70

C58 $60—65/hr. 67 14.39 9.23

234 (Total) 16.93 (Avg) 10.19 (Pooled)

" same circuit compensating at various hourly rates
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Tit-134.2 Mammalsor17mm(ANOVA), mam-WAY INTERACTION

”Mrmmmaximmvu

 

 

 
A’simmrnvu.

 

 

 

 

areal! N Men S! Dav SE Mean

C30—C35 317 14.7 10.8 0.60

C4049 231 15.9 11.2 0.74

T=-1.25 DF=484 p=0.21

Mek- vss-m High

and N Men S! Do SE Mean

C40-C49 231 15.9 11.2 0.74

C50-€58 234 16.9 10.2 0.67

T-- 1.03 DF=457 p=0.31

Low vet-u mgli

Cite-8 N Ms. S: Dav SE Mean

C30-C35 317 14.7 10.8 0.60

C50-C58 234 16.9 10.2 0.67

T--2.45 DF-516 g=0.015



TABLE 4.4 BODILY ML CIRCUITS

W

his! Manuals Standard

 

 

 

amt: W . .
MW rap-ut- (Total) Dem

C30 525/111. 9 38.03 13.81

C31 525/1“. 4 51 .W 33.1

C32 . 530/111. 8 28.“ 17.90

low C33 830/111. 1 36.0 ——

C34 535/111. 44 28.05 23. 1 1

C35 835/1111 20 32.75 32.35

86 (Total) 35.11 (Avg)

C40 MAO/111’. 7 50.33 24. 19

C41 840/111. 9 56.20 32.60

C42 840/111. 3 64.60 47.30

C43 840/111. 5 27.61 18.28

m C44 540/11! 9 31.43 14. 18

C45 545/11! 2 42.50 0.71

C46 845/11! 5 28.25 18.26

C47 545/1115 14 35.40 25.92

C48 545/1112 11 29.41 20.43

C49 545/111'. 5 27.66 16.68

70 (Total) 37.95 (Avg)

C51 850/111. 5 28.55 18.09

C52 550/1“. 5 42. 10 23 .20

C53 850/111’. 2 69.50 26.20

high C54 550/111. 3 31.20 20.00

C55 550/111. 11 47.96 14.81

C56 552/111. 13 44.23 28.57

C57 $50-58/h1’. 14 31.30 17.55

C58 860-65011. 13 28.01 15.23  
66 (Total) 37.74 (Avg)
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Tana4.5 lawnsor ANALrsis or Valance (ANOVA), THREE-WAYMum

loam“MMUMA”$Commalrnnvat.

 

 

 

N

C30-C35 86 35.11 24.70

C40-C49 70 37.95 25.21

C50-C58 66 37.74 21.45

Salve: DP MS I" P

PM 2 199 0.707

Etta 219 574

 

 

 

 

and N Mean 8: Dev SE Mean

C30—C35 86 35.1 24.7 2.7

040-49 70 38.0 25 2 3.0

Ta- .71 DF=146 p=0.48

Mobven- HUI

Cited N Mean 51st SE Mean

C40-C49 70 38.0 25.2 3.0

C50-C58 66 37.7 21.4 2.6

T=0.05 DF= 132 p=0.96

Low venue High

and! N Mani St Dav SE Mean

C30-C35 86 35.1 24.7 2.7

C50-C58 66 37.7 21.4 2.6

T‘s-0.70 OF: 147 p =0.48
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WQOFHWWWGWWMYMEMW

AsdisunsedinChapter3.daawererejemdiftheanorneyfafledmrecognizethe

pmaflmgconpennuonsymwnhmagivencmu.Whenmrungdamforconmumrm it

wasapparemdiatouepardcularhrgeciraiithademordinaryunexphmed variationsin

perceivedcompemfiountufihehidalhnfimfionwumdiscarddiisenumcuwusime

therewasnoapparentprevailingrate. However.sincetlievaryingrateshadsizeablesamles.

anopporumityexistedforan‘inra-ciicuit" common.

Table4.7indicatesthefmirdifl’etemhmdynmsforpleaappealsinthiscircuit.ranging

fromSfitoSSOperhourwhh‘N'varyingfmm17t036.1'hcmeamoftotalhoursshows

significamvariadon(p=0.02) inthe four-way ANOVA interaction. However. a close lookat

meanmnlhounaabb4.7)shomhnommmypmgression&omhwmhighma.wuh

mundywmpmdonreuildngmfewermlhmmofsewicethmloworhighhoudy

rates. Tahle4.8ilhisuatesthefindingsofthetwo-waytestbetweenlowandhighhourlypleas.

‘l'hevariationintotalmeanhours(15.22versus17.56)wasagainnotsufficienttorejeetthe

nullhypothesls(p-0.33).

Tables4.9and4.100ffershnilarilhisuadonsofmhldatawithindiissameabet-ram

circuit. Similartothepleainformation. muntonlhmrsarefewerformediumhourlyrates

thanforhighand low rates. The fourrway ANOVA, in spite of variations inmeans (1’.e., from

27.66 to47.96). does notsuggestthese tobe significant (p=0.378). possibly because ofthe

stnallermeditlinratepopttlatiom(i.e.. N's=9and5). Table 4.10 offers a two-way comparison

ofthelowandhightr'nlhmn'lyraws.Althoughthemeansvaryfrom37.97to47.96

respectively, me difference is not sufficient to reject the null hypothesis (p=0.25).
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Tau4.7 Imusormumat Vmaucs (ANOVA), Form-way Mmcnou

mailmanmflnurhnAmisUsmc A952

  

 

 

murmur.

M M N Mean SID"

C36 $35Ihr. 19 15.22 7.418

C44 Whr. 36 12.10 6.773

C49 “SM. 17 14.40 5.776

C55 55%. 36 17.56 10.02

Scares DI" SS MS I" P

Factor 4 735.9 184.0 3.00 0.020

Error 158 9694.7 61.4

Total 162 10430.7

Tm“ MummsAmT-mmwmismGnmmNONs

amnionMYMAmsUsmoaxfimmvn

 

Low vents High

and t m N Mean Sr Dev SE Mean

C36 S35Ihr 19 15.22 7.42 1.7

C55 $501M. 36 17.56 10.0 1.7

T-—0.98 DF-46 p =10.33
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TABLE 4.9 Imus or ANALYSIS or Valance (ANOVA), FOUR-WAY lrm-zitAcnm

WmONa'Cracmr, mallow?mmvsmo.1951:

 

 

Comma:[N'rnVAL

Analyh of Vuhce

and! Rare N Malia St Dev

C36 $35/hr. 20 37.97 32.35

C44 S40/hr. 9 31.43 14. 18

C49 S45/hr. 5 27.66 16.68

C55 SSO/hr. 11 47.90 14.81

Source DE SS MS F P

Factor 4 2565 641 1 .08 0.378

Error 42 24891 593

Total 46 27457

Tit-1.34.10 mam-son'rwosAirnaT-ims, Lowvnsusnicn wmvaNB

051:0",vaMMUmafi‘bComment-2m“.

 

Low vera- High

Circuit Rare N Meat St Dev SE Mean

C36 ”SM. 20 37.97 32.3 - 7.2

C55 350/1“. 11 47.96 14.8 4.5

“re-1.13 DF=28 p=0.25
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memnsmcornomuvmisflomvWITH

mmiiml’uam

Tabh4.11mriaadndrwiuamlyzedwhichmiliaehmulycompemationsyaenu

~plaeedmahmliniafinmmrehrt1nsanem.1hosewuewmndwimsmuhrsnaigm

mmmmmmrwu.inanefforttoisolatethe

iipIctOf‘lim‘alions'onconpensation.

Cicahs30-35CTabk4.l),repraauingmalghhaulynmnngingfiom$25w835per

how.wereconpuedwuhcuaii806able4.ll)whkhcmpemateda330perhmu.witha

maxiliannallowablefeeofflm.Circuit80wasdieonlyoneavailable forcomparisonindie

$25-35perhotirrangeand itspopuhtionsomewlmlimited(l.e., N820). Table 4.12 displays

tliemeanhotn'seapended tindereachsystein(i.e.. 14.7tnd14.2 respectively). and tth-test

mumemthpothesisnotberejectedQ=0541

AddhnmlyshwuconthrcflforchmflspayhgflOperherhesesuaighthomly

popiilatlonsaredesignatedC40-C441nTable4.1.CireiiitsC81-C83 represent540hourly

chmhwflhmthlhninuommdacriiemeabk4JL1hiscompafisonofmeamisof

relativelylargepopulatiom, 132and 146 respectively.enctnmassing8differem circuits.

RembuedepicwdinTable4.12.1brespecdvemeanhmnsarerehdvelyclose. 17.1and

16.77. Aooordingiy.depmoro.76tgtinmggmoamojoasemmmomottt.m

amlyskofSSOpuhmucmniaisnnreprcblemadcbecunedienisomyomcimuuwnha

maimnnllmitationanddiesampleisanallmslflflhatcircuiucu)isalsodescribedin

Table4.11 alongwiththesixstraighthourly circuits (C50-C55) which were illustrated in

Table4.1. Table 4.12 displaysthcresultswhichshowasignifieant decrease (p=.002) of

approximaterShctinpercasewhenmaxhnumlhnitationsareirnposed—from 16.81 to 11.70

hours.
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Taau:4.11 BouanamranmanonsMCmcun‘s

W

 

Ci '! W flee Menu Standard

Method/Rae W Helm Deviation

C80 530 per herax. $400 20 14.02 10.8

C81 $40 per herax. $500 1 18

C82 840 per hr./max. $550 7 } 16 77 7.66

C83 540 per human. $600 21

C84 550ghum. $500 15 11.70 4.53

Tm4.12 Mumm'l‘womT-msrroaflaaur vsasusHawtum

 

 

 

mars PLEA Art-eats. (95% CJ.)

Mm”

Grad! N Meat St Dev SE Mean

C30-C35 317 14.7 10.8 0.60

C80 20 14.02 4.37 0.98

p=0.54

$0 per Hour

Cite-it N Mean St Dev SE Mean

C40-C44 132 17.1 12.0 1.0

C81-C83 146 16.77 7.66 0.63

p=0.76

550 per Hour

cam N Meat St Dev SE Mean

C50-C55 98 16.81 9.56 0.97

C84 15 11.70 4.53 1.2

p=0.002

t
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mummflmmormvvmsflomvm

mmtmmm

BecnneoffliehlhiednltlietsJemluofmcomrisommmommpemmsmg

mmyofhuhymhniotheetfimuiflpoptflafionforanfivecuwiskonly”.

Tahh4.4flhlransdnaraighhmnlycumismthesmdy,whfleTable4.13depim

cumbufingcmabbmmywhhmm.mT-wumummmmuedm

Table4.14.Underanthreehuulytrhlmmeanhounwetefewerwherelimitafiomon

MMW.MBOIU$50(i.e..lowandhigh)mmpafimudidnm

rejectdnilillhypotliesis(p=J2,p=.57); the$40(i.e.,meditnn) comparisons suggest

otherwise(p-.(l)6).

1&4.” mvmmmmmm

W

Plea Mesa 5mm(fa-pandas

Method/Rue PM Hours Deviation

$30 per lir./niax. $800 2

$40 per anmax. $1,000 233

7

2

 
H

28.9 2.97

840 per lit/max. $1.200

$40perhrerx. $1.21!)

350g lit/ml. $1.51!} 40.55 0.071

6
8
2
2
2

} 29.76 8.88

E
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Tune 4.14 BumsormTwoSamT-ns'r so:How versus Hat/num

 

 

 

Lam:hmAnus. (95% CJ.)

WW

Client's N Mean St Dav SE Mean

C30-C35 86 35.1 24.7 2.7

C80 2 28.9 2.97 2.1

p=0J2

$40 per Bota-

Circuit N Mean 8! Dev SE Mean

C40-C44 33 44.6 28.0 4.9

C81-C83 33 29.76 8.88 1.5

p=0.m6

$50 per Hotn-

and: N Mean Sr Dev SE Meat

C51—CSS 26 42.8 20.3 4.0

C84 2 40.55 .071 0.05

£80.57

Rmrsornvmmmcormcnvmbowmmm

Table 4.15 illustrates the circuits which utilize fee schedules as their method ofpaying

court appointed coumel. For plea appeals. the majority pay in the 5300-450 range. One

circuit. C60. compensates at 3750, almost double the average of the other circuits.

Unfortunately. thepopulation ofC60 is only 21.

Table 4.16 provides the results of the comparison of total hour means. suggesting rejection

of the null hypothesis (p=- .01). The mean hours (22.4) for high paying C60 is considerably

greater than the comparative low fee-schedule circuits (14.83).



 

 

 
 

and flu Thai MW Tnall‘oplldnl

hill! 60 8750 51.250 21 3

61 N/A $900 N/A 28

Totals 21 31

70 $150 N/A 34 N/A

71 saoo NIA 67 N/A

72 $350 $500 46 4

73 S350 NIA 31 MIA

low 74 $400 $700 18 4

75 $400 N/A 29 N/A

76 NIA S450 N/A 3

77 $400 $650 14 1

78 S450 $450 55 2

Totals 294 14

Tm4sl6 MuwmmmT-nmsmflioamismwFEE-

 

 

ScumPLEAANDMLArrears.

flea and N Me. .9 Dev SE Mean

C60 21 22.4 12.1 2.6

C70-C75. C77 294 14.83 9.35 0.55

ps0.010

Wand! N Meal St Dev SE Mean

C60-C61 31 33.6 18.7 3.4 1

C72. C74. C76—C78 14 27.3 13.4 3.6

p=0.2l
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Trial comparisonsalsoindicatea reductioninthemeanhoursgoing from high to low fee-

schedules. i.e.. 33.6 to 27.3 hours. However. this difference is not deemed significant

(p=0.21)——again. possibly because of the relatively few sample cornparisons. 31 and 14.

mirrorComaaisoNsoniamsysmrs—flomv.

Bornvwrriimrrranous,mm

As a final analysis, all circuits within each ofthe three studies systems were aggregated.

ThenthemeantotalhoursforeachsystemwascaluihtedandANOVAemployed. Theresults

ofthis analysis. for both plea and trial appeals. appear in Table 14.17. The means for each

system are quite close. 15.74. 16.30, and 15.34 for pleas respectively. Fee-schedule systems

generate somewhat less time. e.g.. 15.34 hours. Hourly with limitation schemes actually

generate more time. e.g.. 16.30 hours. than straigll hourly systems. e.g. . 15.74. This ANOVA

analysis suggests no significaiu variations (pa-.613).

Tfialanalysisaboindicatematvafiadomamongthesesystemsamnotsignificam

(p=.l31). Straighhourly schemes generate the highest hourly return. e.g.. 36.79. while fee-

schedules are the lowest at 30.38 hours. Hourly systems with limitations are somewhat higher.

e.g.. 31.64 hours than fee schedules, btit less than hourly.

Table 4.18 provides a summary of all the above described findings in this chapter.
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Tm4.17 ImusorAutism or VAaiArtcs (ANOVA), Trina-WAY [mum-now

unanimmvwnnmrmmmmmm

MmMLmeri-sCouam.

 

 

 

 

 

Total 1257 129m

Analyah or Variance—Trial

and N Mean SIM

C30-C58 222 36.79 23.33

est-cs4 35 30.33 8.98

C60—C78 45 31.64 17.31

Scares or 55 us r :-

FIG”! 2 1942 971 2.05 . 131

Error 299 141928 475

Total 301 143870
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has: 4.18 Sumner or Ritalin

W

 

 

lieu-1y

. YIN
System Comparison Test P—valae .

Rqeer H.

Hourly—Plea low/medium/high ANOVA 0.056 No

Hourly-Plea low/medium T-test 0.21 No

Hourly—Plea medium/high T—test 0.31 No

Hourly-Plea low/high T—test 0.015 Yes

Hourly—Trial low/mediitmlhigh ANOVA 0.707 No

Hourly-Trial low/medium T-test 0.48 No

Hourly-Trial medium/high T-test 0.96 No

Hourly-Trial low/high T—test 0.48 No

liars-Circuit
Hourly-Plea 535/540/545/850 ANOVA 0.020 Yes

liars-Circuit
H I -—-Plea 535/550 T-test 0.33 No

liars-Circuit
Hourly—Trial 535/840/545/550 ANOVA 0.378 No

liars-Circuit
Hourly—Trial 535/850 T-test 0.25 No

   

 

 

Camila! Test p-value Y/N Rq'ect H.

Plea low hourly/low hourly with limits T-test 0.54 No

Plea med. hourly/med. hourly with limits T-test 0.76 No

Plea high hourly/high hourly with limits T-test 0.002 Yes

Trial low hourly/low hourly with limits T-test 0.12 No

Trial med. hourly/rind. hourly with limits T-tcst 0.006 Yes

Trial high hourly/high hourly with limits T-test 0.57 No

 



 

Tm4.18(ootrr'n)

W

teem

YflV
W has p-vdue Reject H.

Plea high/low T-test 0.010 Yes

Trial high/low T-test 0.21 No

AlSyltu-

hourly/hourlywith
Plea 1' . 18 I ll ANOVA .613 No

. hourly/hourlywith
Trial 11 i 111 I II ANOVA .131 No

M



CHAPTER 5

ANALYSIS OF DATA

[uncommon

OiugenerdhypmhesisnawdmudifiuencesmnMOfconmemanonamongMichigm's

ijhlehufimMrenfltmdkpanmmicummemdigemrepresemed.Manyme

avaihbhdanmovirbdmemwmmaryoppomnnymtestmeprunisematmomys'mm

selfhaaeukreflectedindnnqualhyofworbThnewaseqmwdwimwuhymdnem

mudienu'aseswhichmceivedgrutermnecomimremswempresumablyofiuedmon

Themahodsandmtesofcompemadonpermiuedanalysisofmreediffemmsyaems:

1.hourly.2.homlywithmaai1mnnlimits.and3.fee—schedules.

Barnum

Francmmek'pcrspecfive.houdysymmsanmeonlyoneswhichphcemlunhonwnl

compensation. Unlike the other two methods. payment for services relies exclusively on time

renderedonbelialfoftheclieia.Themoretimedevomdtothecase.thegreatertheexpected

reimbursement.

lanapter4wecornparedthemeantotalhoursoflow.medium.andhiglihourly

systems—forbothpleaandu'ialappeals. AsTable 5.1 illustrates. there is considerable

commonality. Regardless of compensation the range of mean hours for pleas is 14.727 to

16.931. for trials 35.11 to 37.95. Of the eight analysis of means calculated under “hourly”

97
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symmnlyonemuudmwerejeuthemflhypomeekflhatexcepdonwasforlow

mahighhuflyphappab—whaedndifiuememmennhmmisZJMJhisofmis

mWWWMWMWMOm—Wofmw

”hmwfiunme‘DmAmlydsTm’(Chnpter3)dmomeANOVAshowed

insiglificmdifiuennahmmfitrmermlysiseouldhavebeensuspended. However.since

mep-nbeQ-DSQchoemourconfidencenlervflandmrnngeofmeamrehfivdy

cha,t-mmappmprhm.Accmdlngly,muet-mumggestasignificamdiflereme

buweendnhigNthourpleameamdnpmbabflhyofermrisgrumrMANOVAbyiself

(Daniel.W.,p.276).

ThisrerultirahoinconeMwihotherfindings. Forexample.althoughlesserinsize

duphm,hmn1ynhlcamarhomprovideoomuyreunn.ndescfibedmaupm4.dn

amlyseeofvarianeummrignificamdlfierenoaamongthepopuhfiomwed. Hourly

mrangefrnm35.11to37.95. Conversely,metlitnnhourlytrialservicesslightlysurpan

thoeeofhighhourlym.95versm37.74).

Themhmnnrhfionisnmwhinedbyamlysisoftheoompmnmvariableseither,i.e..

briefi,viinflnm,ac.1hismothumcraseinmeanhmusdoesmggestthupemeived

Wmafieamicahnnmmrhedly.mmoughsignificam.amomvafladm

Bnmramrhbb.8aunnizingTabb5.1.hhmtewmmythumW,wintone

WWW-enmmmeM—lfinngefihuexoepdonismewhnappmmm

itisasingleciralitw'uhaverylowpopuladonm=21);theotherclustershaveaverage

populatiomonSI.

Onecmldarguethulowhunlyeonmelworkmorehourshtordertogenememore

income. Marinadeiscirmlarhowevernineemedimnmdhighhourly attorneys havethe

sameoption. Again. Table 5.1 dummrhatlow fee-schedule (plea) sound. with fixed

compensation ranging from $150 to 5450 (Table 4.15). acmally work slightly more (14.829
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versus 14.727) than low hourly coumel. Those low fee-schedule counsel represent a large

sample (N =294) with sufficient opportunity to abbreviate services since their compensation is

fixed. 'l'hismeasurementbeliestheaxiomthatemnsels' financial self—interest isparamoum.

sincemeycouldoptwumflmdigeuservicesandapplytheirfimeelsewhere.
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Tm5.1 PLEACream—A SUMMARY

W

 

N Mm Sr Dev SE Meat

Low hardy 317 14.72 10.77 0.605

Median hourly 231 15.91 ll. 17 0.735

HighMy 234 16.93 10.18 0.666

High Fee Scherhfle 21 22.43 12.08 2.64

Low Fee Schethfle 294 14.82 9.35 0.546

 

Tau5.2 maxim—AStillman!

W

 

N Mean 5! Dev SE Mean

Law hourly 86 35.11 24.70 2.66

Medium hourly 70 37.95 25.21 3.01

High hourly 66 37.74 21.45 2.64

High Fee Schedule 31 33.61 18.68 3.35

Low Fee Schedule 14 27.28 13.38 3.58

Hourly with Maxilmm Limitations 37 30.30 8.75 1.44
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HOURLYSYm-INTIA-CIICUIT

1hereisamtherimpornmreasonfordiscmningmesignificameofdtehighnow

totalhoursservioedifierence—dleabernmhln-cirmit comparisons. Tables 4.1 and4.4,

whkhhnmehnivimmhmnlypluandnhlchwhrespecdvely.fllummmnyufiammm

munhmmunongckmuuwhichpayshnihrlthmemdivimnlcucuhdefiaiommggeume

presemeofnrhblesnamfledformdlhmidy.banfiomdwabemmchmitdeeubed

inTables 4.7-4.10 offerpoteuial infightino hirs-cirmitrolebehavior since iteliminates

hidden inner-circus variables. The ANOVAnotedsignificantvariations. butfor inverse

reasons. Middlerange($40-$45)hourlymesnsof 12.10and 14.40 respectively, werelessthan

the lowhourlymeanof15.22. Afurther amlysis of low versus high hourlymeansCl‘able4.8)

indicatednosignifica¢variatiom

Trhlfindingswiminmischmhwemmarkedlyshnflu.Perfonname.asnmnedin

hottrs, wasagainlessformid—rangethanlowhouriy compensation (Table4.9). A timber

analysisoflowversushighshowednosignificantdeviation. ltisnotedthatthesetrial

populadonsarerelatively small. However,thiscircuitisquite representative oftheaggregared

hourlycircuits;thatis.dieirmeantotalhoursforbothpleaandtrialappcalsisconsistemwith

thedatain‘l‘abless.land5.2.1'hus.thiscircuitappearstypieal. intermsoftotalservice.but

servicesrendereddomthnmfihmmofwmpemadonforeimerplaoruiflappuk

(Table 4.8, 4.10).

Romy Svsnmswrm MAXIMUM ananorts

These systems have characteristies of both hourly and feevschedule methods. “Schedules"

ultimately limit reimbursement regardless of the hours of service supplied. The applicable

hypothesis implies that counsel will offer services comparable to straight hourly—as if the

“limitations" were non—existent.
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Asdiseussedincmapterlanslysisindtisareaismoredifficultbecause thepopulations

mmflmlhdflmhhmcirwisusmgdfissymmahnostmmiaemm

lupapqlflafiomueforbwandmedimpleaqapeflsflabletlznndmeirmamtonl

hurts. respectively, sumac-e. Low ‘limitation' plea circuits average 14.02 total

mwhflednirltnigln-houflycmpamareonlysligMy higher, i.e.. 14.7 hours.

Medhm‘lhnhafim'cuwhavaagelaflhwnwhilemekconmannvepopmmonavenga

17.1m.Neihamlysioflasdgnifiamvafiafiom.Thehighhomlycomparismdoes

indicaetltatthe'withlirnitations.'population.at11.70meanhours.issignificantlyleesthan

~thesameunalctlnheredhou'lymeanof1681.Thisdifferenceissuspectforseveralreasom.

C84CTab1e4.12)represeasonlyonechutitanditspopuhnonisonly15.1he 11.70avenge

mnlhmmisahocomidaablyleadnnomabwandmedhmmhnbunememschema-byfar

unwedmeanofmymofWatgganngunknownmsompmicuhrmdm

Trullevelcomnsomaremoreproblanane stle4.14indicatestlntbothlowandhigh

cowarismrsarebesetwithalackofMBaehofthecircuits ‘withlimitations" onlyhavetwo

numb.Amlyskofthemedileym0fy($40)annmneccssarflybediswded

became ofmle size. Certainly this mamas. N=33) is considerably less than any

oftheavailablepleadm;howvatheanalysisofthevarianceofalmost 15 hoursis

signifiQmTthiffaaicehpamaflyexphhndwhenbokhgumeufimnformesmigm

hotn'lycircuits.Thiswasobvimlyhigherdnnthenoun.aspreviouslydiscussedinTable5.2.

11:44.6manrepresansodycirwispaying540pahwr.whemasdwmedjumm

Whammwmmmwperhourcircuits. Forthis

amlysisonlyquahourchmhswenmedbecausetherewerem“5cimuitswith

maxirmnnlimitations. Thus. Table 4.4 ilhtstratesthatfloper hourcircuits have ahighcr

aggregate mean than $45 circuits. Three of those 540 circuits, providing sixteen of the
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thirty-three samples, had average means ranging from 50 to 64 hours. Besides lending

credence to the earlier discussion on higher hourly rates not impacting service. this result

further illustrates considerable variations in role behavior among circuits with similar

companionW.

Astmafinfimofmisareamggesadnnislimhedevidencemmppondmpremisemu

“limitations” onhourly compensationcurtailservices. Only whencomparisons ofsmall

populations occur does the main hypothesis. that role behavior is unaffected by compensation.

appearsuspect.

W

Thisisanareawhereitwouldbepartieularlyhelpfitltohavelargerpopulationstowotk

with became these system portray. to) front. what the attorney wiu earn. regardless ofefl'ort.

In other words. these methods possibly pma clearer barometer of professional effort than

other systems. As Table 4.15 illustrates, there is only one county that can be characterised as

havingahighfeeschedtde—poasiblybeeamedteiflentofthesesystems isgenerallytolimitor

reduce attorrny fees. Thus, fee-schedules are typically ‘low" compensators.

Table 4.16 shows a significant variation in means (22.4 versus 14.83) between high and

low sysoans. It would be misleading however. particularly in lieu of all the previously

discussed findings. to conclude that high fee-schedules result in high hours. First. this 22.4

hour high schedule mean represaas only one circuit, again with a limited sample (N221).

Second. it deviates markedly from the norm as illustrated irt Table 5.1. All other plea systerm

have total mean hours ranging closely from 14.727 to 16.931. The other populations are also

sizeable. from 181 to 317 cases. Third, this phenomena is not apparent at the trial level for

high fee schedules where the mean of 33.6 hours is consistent with other trial means (Table

5.2).
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Onthecomrary. Table 5.1 hidsl'urtherstpportfortheprofessioml role ofthese “fee-

Mic” camel. mmmmedntes ($150-$450). they (N =294) still offered an

maeof14.83hamofsavicewhhhappmxinmsdnplaavemgafiomodmsysm.

Shnihrugtnancanheofi’aedforuhlmhwhaeunlysaofvafiamedisphyedm

significamdifiereneesbetweenhighandlowschahtleseventhough reimbursementvariedfrom

SW» 315“) (Table 4.13). Baaattially. paym isahnost halved for counsel represeming

ANAcoanoARCoaomorAtLTmmMuoaSvsrms

Thkpaapecdvehaepantefiommrhypodtesesheauseeachofourprhnarysmdied

systernscomainhighandlowratssofconpematioa Thus. agivensystemasawhole(e.g..all

1101117). does notneceaaarily convey a clearperspective of anticipated compensation. However.

amlysisofmemeamofmaesymmsmayofieraddifionflimighnngudingmeimpaam

aervicesofdtevarimsmahodsofprovidingindigemappellateservices. Table4.17 illustrates

memlysijegardleaofdnmmsignificamdifferemammeanmulhounmmd

foreitherpleaortrialappeals. Meanpleahours areextremely close—15.74. 16.30. and 15.34.

Trialmeamatesonnwhatmmevariedwithhourlysystemsneminglygenemting somewlm

higherhours. However. mlysisofvarianeesuggestsnosignificant differences: again. hourly

lhnitadonandtee-scheduleoialsystennuehanperedsomewhatbylimited populations.

This aggregate analysis arguably lendscredeneetopreviously stated positions; namely. the

typeofsystansemployedhaslittle. ifany. impactonservices. As the literature review

suggests, systemsare oftendeviaed no limitcompalsation. However. Table 4.17 clearly

portrays. forexample. diathourlysystemswith limits generate greater hours (16.30)than

straighthourly systems as a whole (15.74)——a critical observation.



CHAPTER 6

IMPUCATIONS OF THE STUDY

CommANDW

States fund their indigeta criminal stmport services in a variety of ways. County-level

funding as practiced in Michigan is the primary method utilized nationwide (Levine. February

1992). It is believed tint fiscal dkparities among counties affect services to indigents (lbt'd.). A

survey ofMichigan'sappoirledcosmselfoundthemajority ofrespondents felt lowfeescreated

pressuretospendlesstimepercaseandomitpartieulartaslaaevine. October 1992).

Bhnnbergsuggestedthatappomcormeltypicallyconserve time.doingjustemughtosatisfy

thecourtorganlntionthattheyhaveprovidedadequateservice(l967. p. 27). Thedesireto

maximize earnings is repeatedly cited as a rationale for reduced services (Margulies. 1989;

Alscher. 1975. 1986). Levine refers to this concept as “fiscal self-preservation.” where

attorneys circumveta time consuming efforts (October 1992. p.12).

This dissertation study. however, coutaets those premises. Although confirming the

disparate ftmding smug circuits (Appendix A), remarkable variations in services (Le. . total

hours)donotexist. regardless ofthe ratesormethodsofcompensation. At least withinthe

panmetersofdtissmdymterearenocomiMpauansassociadngcounsels’ servicewiththe

remuneration method/rate employed. Of the three 'methods" of funding examined. two place

limits on earnings regardless of effort: (1) hourly with maximum limitations and (2) fee-

schedules. These two methods afford ample opportunities for counsel to “short-cut" justice. As

the analyses illustrate. however. performance under these methods parallels hourly efforts at

105
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bothpleaandtr'nllevelsfl‘ablesilatalS.2).1nwfee-schedu1ecounselareanotableexample

since. arguably.theyrepresaatheleastcormatsatedgroup; however.attheplea levelwhere

daemkhlugem-Zfi).lhsyworkdiglalymmethanmehbwhoudycoumerpam.

Thacheachethlesymateshnihrmcomraamedtodsdiscussedinme Reviewot’the

Literature(Chapter2).Contactsyatermhavebeatdtembjectofconsiderablesmdytelatingto

indigaauialdefatseandthhsmdyshouldaddtoexistingresearch. Typically. connaetsystems

involveagovermlaa‘ay(e.g..couray)putc1|singtheservicesofagroupofattotneysto

repreaaatlteemiretyofthecoutay’sindigaadseflmeworkforaspecifiedtimeagqoneyeat)

aapredecrmhndcoaJ'hefeHehedtdahmisdinaufionsmdypeminmappeUme

mommecomonduudkdmam'mdonispmdetemmed—regardleaof

elfonJecaneofMAACS’smmingsymanforappoiaingcwmelfiomamututhemtem

speeificetanaycases.cotatactsperseatenotallowed. However. turmerwscoumiesusethe

feeschemdemahodofpaymbaaedoncuanaprmciplesoffixedcosts.

Theflouflenfltdysutedanphatiaflytbncaaraamneysspendlessumepercne

thanaasigaatlcotmsel (Houldentnalkin. 1985b. p. l98-199).Shon1rwillersimilarlystated.

'Myexpaienceverifiedformedntcorner—aMisareflityinmecaseofconmet

defenders” (1992. p. 174). Thisdissertation’sfindingsarenot consistent with the above

observation; rather. thisstudysuggests misbehavior(i.e.. work) of appellate counsel is

cominem—regardlessofthecompensationsystem.

lefatein’ssmdyofcom'aetattorneyspartiallysupports thisdissertation's findings. He

observeddntwhereacwmypaidcomnctamrneysemamomymhandleexcess

unamicipantdcases. dieqtnlityofrepresaaationactually declimd (Nelson. 1988. p. 1155).

‘1‘hisleasen’mgofservicescould1nvepartia11ybeenafunction ofexcess work. however.

Onepoaihkexphmfionforthecomisnncyofserviees.ngardlessofmememodlmm

(Table 4.17). is that attorneys who do appellate work intuitively know the entire system is
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underfunded and adjtst their services accordingly. There may be a “balancing effect”

occurring. Since many attorneys work in tannerous circuits. specific compensation schemes

may be irrelevata to their perfornnnce. Their efforts may remain conStant among circuits

because. ultimately. conmensationaveragesouttoanacceptablelevel. Further researchcould

amlyaespecificcotmel’s workmflerdifferaaconmensationschemes.

Com-non ANDCm

Atthetrialstage. lowpayand largecaseloads arethedualsystem-based obstacles believed

toaffectservicestoindigems. Sinceprivateretainedcounselareperceivedasbeing less

comtrainedbythesecomtraints. conmarisombetweenprivateandpublic counsel abound

(Benjamin& Pedolaki. 1969; Giteltmn. 1971; Grier. 1971; Casper. 1972; Taylor. 1972;

Stoker & Echrt. 1975; Levine. 1975; Clark a Kurtz. 1983; Houlden &. Balkin. 1985a. 1985b:

Cavender. Nienstadt & Everett. 1987). Fleming reviewd thirty-seven studies comparing

public and private camel. stating the results are inconclusive. He specifically nores that “the

literantreoffersnoclearopetatiomlcriteriaofperfomance" (1989. p. 403). This commentis

based on the fact that “private vs. public” studies to date have been qualitative (i.e..

iraerviewa/obaervations) or based on “masonic” measures (i.e.. convictions/sentences).

Emmelman tecemly indicated that the literature provides little insight regarding the conditiom

(e.g.. compensation and caseload) under which publicly provided counsel perform ethically.

i.e.. relative to standards (1993. p. 222).

This dissertation lends support to those studies which show no significant differences in

services because of perceived disparity in compensation. This research involved large

populatiom of cases and performance was measured using eStablished ethical criteria for

appellate counsel. Time spent performing vital functions (i.e.. client consultation.

research/briefs. and court appearances) were considered more reliable indicators of “due



108

process“ thanfillloutcomes. Mostinnnrtant. thesecategories of attorney behaviorare

believedmoredemiiveofcomla’mlednncaseancomes.

Thisdlsermionstudydoesnotaccotnforcotmsel'semireworldoad. Althoughitiswell

mummmmmmmeemmmtm.m

worfloadofmelrcumpanweflatecoumebnlmnotbeennnasuredfimeauof

Michigan. 1990; NLADA, 1982). Sincebothtypesofpraetice obviously encompass similar

ainhnlhwemeepnmkbdievednnnyappdhtecmmdabodocrimhnltfialwork.

mmummmumgmmicmmmm

Wandpresemadisincemivemtime-consmningnials(l983. p. 673-725).

mmmmuumunmmemormsdmmsuny. However,over

15Wcuesmamlyudandhheqmflyphusibkmncaseloadsizevariedcomiaemly

amongcotmelhmethirty—fourcircuitssmdied.l.evinebelieves largecaseloads. in

canbhafimwihpoueonpanuionaffeaappdhtefighnmnhermeoryhasnmbeenfiifly

med(0ctoberl992).hufigluprovehelpfifliffimnereseamhexploredutemnl workloadof

memgmemmwmmeymumdomgpubticmmmm.

However,itappearsurlikelythatthefindingsofmisdiaaertationsmdy wouldbeaffecredtmless

higherpailcmudwuefumdmmservicubecamemeyhadhrgerworkloadsman

lowerpaideoumel.

POLICY minions

Methoth of luring

Ibisdhsertationsmdydoesnotmggesttintanyparticularmethod offunding or level of

compemanonwfllrenthinenlnneedservieesmhidigemcriminalappellams. Althoughthe

ultimate respomibility for indigent defense remains with the government. privatizing of services

has bwome increasingly popular in the wake of fiscal strain (Worden & Worden. 1989; Ferris.
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1987). Court appoitlment and comracmal agreement are the primary systems implemented;

publicdefemlersystemsare rarelyuscd inMichiganateithertrial or appellate (Le. SADO)

levels. Furmersntdyisrequiredtodetermineiftheservicesofpublicdefenders inMichigan

difierfiommoseofappoimedmcomaacmd.0ivendnmcomhniveresultsofshnflar

march, it is unlikely thatmarkeddifferences would be identified (Fleming. 1989. p. 403).

SUeversnsLsealContt-el

lthasbeenstatedthatstate-levelftmding.aspracticedinaminorityofstates,elimimes

fiscaldisparitiesamongcoumiesaevine. February. 1992. p. 142). State established financing

couldbeprovideddirectlytothelocalcircuitsorcemralizedinaStateagencysuchasSADO.

However.mkdissunnonsntdydoanmwnfimmaccompanyingchmgemseniceswmdd

occur. sinceperformancearealready qu'meconsistent among differently funded circuits.

Cennalageneyrespomibflhyforaflappeuamworhusingsalariedcounsel. wouldconceivably

reduceconcernsofco—optationbythe local judiciary (State Bar of Michigan. 1992. p. 152).

Locflappeuuedefenderofficesmiglashnfladybefieeofjudiculwmmmmifmefiscfl

responsibilityisstate-based.

Need for Qualy Represent‘ion

Policy-makers are cautioned not to interpret the results of this study as rationale for

confirming, or reducing. existing programs for indigent criminal services. Clearly. funding

criminal defense is often unpopular with political decisiommakers and appellate resources are

more difficult to obtain than funding for trial representation (Levine. 1992. p. 142. 145). A

quick revm of Appendix A illustrates that compensation for appellate work has remained

unchanged in many circuits for years. Appellate counsel earn far less than Other criminal

lawyers (State Bar of Michigan. 1991. p. 1223) and increases in pay lag behind other
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govermnemactorsinthecrimiml justice process. t'.e.. judgesand prosecutors. Generally.

Wuflexpatwinumarealsomtavaflablewappellatecoumelwhhmn

directcostmlllelnmmrofflidngan. 19m.p.28).Theseresourcesaremorei-eadily

availabletoprosectnoruaaerg. 1992. p. 160).

ltispotsitlethattheappelllebar.ingenerallacltetqterience. Atthetriallevel.counsel

whoaccqlthallgulappomuebdievedwbeymmgorinexpefiemeMSmeBarof

Michigan. l990.p.27).1hosewhhgreatereapufincehdica¢theywouldbemomwfllingm

acceptamoimnemsifmectmpentationwereincresaedm. 27). Experiencedcounselmaybe

capabbofpaformingmeumeaervicamhmdnn.Argmbly.mexpedemedcmundamha

Wummgamdevmmm.mizingviablelegalquesdomka

learndfill.“arenotnecmilymattersofrecord;theyoften requireevmem'nry

hearings/motionstoestabllahthehmerit.

Qualityrepruetlationianotmcessarilymeasuredbyadhereneeto “minimumethical

awardszerhnhlappeflamhudnfigllm'effecfiveassMnceofcoumd.”notsimply

WW(1985). ltisabtmdantlyclear. however. that anappellam

seekhigtodnllengehisplightbaaedonm'metfecdveassisunceofcounsel” claimcarriesa

WWWOW).‘System" failures suchas largecaseloads

andlowcclmenalionarenot'legal'consileratlonswhenassessing inferiorattorney

perfomnmelloweverdtqmaybe‘real'consideadmwhichconrribmeto inadequate

work. Utlier-tqireauladonnnybemmnorepresetnfion.makingtheappeala

WM”andadenhlofemmpmcdonofmehwW. 1963.

p.359).

ServicepmidasformdigemmbemgninmdmesedflqnmasandperspecdvaJns

providingadequatehmdinginanefforttoattractexperienced.aswellasdedicated.counsel.It

is possible the entire Michigan criminal appellate population is “under-represented." This is
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academic. however. since “adequate“ repreaetaationhas notbeendefined. Rather. “ineffective

assistance of cormsel” is legallyMetminedonacase-by-case basis. Regardless. themultitude

ofmchedpuviomlybthminghflmmdicamwmlmivedifiemmesbaweenpfivam

andpubliccounsela989. p. 403). it is. therefore. unlikelythatincreased compensation(t'.e..

flkepfivamrenhndemmsel)wiflremhmmmblemcrasesmhounofsewice.btuqualhy

www.memmwhkhmismuenadevelopedisunkmm

lntheMichigansurveyofcrimimllawmorneys.71.2percentstatedtheywou1dbemore

willingtoacceptassigmdcascsifthefeeswereincreasedwtateBarofMichiganJanuary

1990. p. 22-25). Thismggestsmatmanycapableattorneys forego public workbecauseoflow

W1tdoanmmeanhowem.&nmeywwldofierhiglerquamynpm

hummewhocunaulychmewwceptamomemjtfllmolicydmhmshouldnmignom

mefaauntavermpememofcandmeyedmIMprmedanimerestinindigem

crininalwork.exceptforthelowcompensation. RecalltherefereeinWayneCountywho

comhfledmeirsynemnmpormdagrmpofmbaandaManormyulnReRecorder’sCm

1993. p. 115-116).

RomTamar

m

Althoughconmensationmaynotbeemirelydiscountedasaperfonnance variable.clearly

other variables significaruly impact court appon counsels’ work. Other than Wasserman’s

observations. appellate coumel have never been the subject of social science research (1990).

Wasserman provided limited insights regarding behavior. and never attempted to offer

theoretical explanations.

Role theory posits that individual professional behavior is shaped by factors including: the

demands and rules of others. behavioral rewards and sanctions. individual expectations of self
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and affilhted organintiom (Biddle. 197%. p. 314). Role ”expectations” are the conceptual

brflgeapam’n'mlebelnviorandsocialstrucntreswarbinltAllen. 1968. p.497).

WMmhgflmdotherprofessiomhhavebeenthewbjemofwmidenbh

resear'ch(Gtapter2). RoleeoneeptsoMplayapromineturolewhensmdyingthe “helping

profession” (Biddle. 197%. p.11-12). The Mm expertembodies anexplicit code of conthtct

indufiomofmles.governingthemle.matueenforcedbydwmembqs(8iddle.197%.

p. 314). Rolecomeptsofiulplayaprominenrolewhenwdyingthe "helpingprofessiom”

(Biddle. 1979b. p. 11-12).

Applyingroletheorytoappelhtecormsel.thepotentialfactors influencingbehav'mr

inchde: (1)profeasiomlstanthrda—wtittenorunwrmncodesofconduct. (2)expectationsof

MAACSortheMG)expecndomofmepeergroup.(4)expeetadmsofme cliem. (5)

expectationsofself.

mun-am

Whammm'ummrormmcmw

DefameServieea.’ Counsels’ eapendinnesoftirne(i.e..efiort) is categorized inaccordance

wihtltese‘Standards."l‘heirafiectonMichiganassignedappellate counsel isunltnown. To

meanueperfmnnnce.rehdvemmeaesnndards.wmldbediffiwhqmmiwively. ltis

meeaaarytomeeteachretpiremetaforeveryappellatccase. Hearings.motiom. research.

arflbriefpmparanommymlybemtpdmdwhereme’nmesmefitmehappliafion.mny

nandardsonlybewmemleexpecuflomdqaadmgonmemmofunspecificappwuem.

Therefore. measuringrolebehavior grantitatively relative touchspecific ethical standardis

problematic.ltisalsomtknownifappeuatecutmelarethoroughlyawareofuteseminimmn

standards.
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Unwritten “codes of conduct" may also influence role behavior. Nardulli observed that

trial attorneys established “cour'dtouse norms through their relationship with the courthouse

commity” (1986. p. 416) and Blunlterg contended that defenders conformed to sym

requiremern (1967. p. 60). Howard reminds us that “common understandings of how jobs

should be performed affect how they are performed“ (1981. p. xxii). These established norms

may be influenced by courts. peers. professional organizations. clieras. and self.

“Minisratm Standards for Indigem Crimiml Appellate Defense Services.” as detailed in

Chapter 1 (p. 12—14). were in effect throughout the time-span covered by this dissertation

study. Total services manned by time expemied (i.e.. hours). is the summation ofvarious

categories (Appetllix B) of work consisteta with counsels' ethical responsibilities. lt tnust be

enmhasizeddnteachandeverydutyisnotrequired.ornecessary. ineveryappellatecase.

Dataregarding fretpencyofapplicationofme various services. can offer further insights into

catmaels’ role behavior; however. the data cannot specifically define the adequacy of services.

Byquataifyingtheirroleforthefirsttime. itiscomemplatedthatfurtherresearchwillresultin

a more comprehensive tmderstanding of comaels' work behavior.

Frequency ofServices

Table 6.1 provides an overview of the "fremaency’ of services for both plea and trial

appeals. A review of this data reveals several insights into counsels' role relative to their

obligatiom. Only a few responsibilities approach being mandatory in every case. the primary

one being “record review." Potential issues are generally discovered by reviewing “all

transcripts and lower court records” (MAACS Regulations. p. 14). Table 6.1 indicates this

requirement is met in 98.3 and 97.7 percent of the cases for pleas and trials. respectively.

Why not 100 percent application of this standard? Several possible explanations emerge.

Counsel may have neglected to complete that service category on the “Statement of Services."
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Theappealnnyhavebeendismissedpriorto record review. Issues. or lack of issues may have

beendeurmmedfrtanasourceomertlmthemordkg" trialcounsel). Deathofthecliera

coddprovkbmdserealeRegardleath'napparemmatanomeys reviewthetecordin

aneatremelyhighpercaaageofcaaea(t’.e..inexceasof97percem).

'l'ltesecotllhkhestfretpemyoflaboris“athninisu-ative' functions (i.e.. 93% forpla

allltrial). Almoughnotaspecificstamlard.perse.thiscategory reflects work (e.g.. filings.

m.phomcflk)rdamdmomaservica.floucasaobvimlquuhesomemmm

makstthmdn'sfretpencyrateappearsreasonable.

mmamammmmmm.mappuamew

states. “Eaceptheanamdhnrychmmoumelshauimewiewmedefendaminperm

analeaatoneoccasiondurlngtheinitialstagesofrepreaentation” (MMCS Regulations.

p. l4).'l‘able6.1hdicatesthismgulnionisadheredminfijandsobpercemofcaseaplcu

www.mmmummorwmnctm

imerviewsinchtdeunknown“exnaordinarycirctnnstances.” earlydismissalsofcasesfollowing

“othereliemm'cl'eradeathlhealdtptnblems. or intentional non-compliance. Reullthat

disavifimdmofienmmthudgmfinmmvelsimeMichigan'smermspfisommsinmd

Whammdmcmmmofdismmmoulddetermmecmmel

Beyondthefaee-to-facehnerview.diedatareflect“otherclientcomact" in58.6and65.5

pucenofmecansrespecfivdylmvidmgfmmerperspecdvemmnmgoryofsewicek

mdifikahemofappdhteworhasprevimnlydescdbedmfienislhnhedm

developingisniesfmmdiewrhaenrecordandbfiefingthemfordieappellate courts. lfmotions

orbearingsarenewssarytoperfecttheappeal.thelikelihoodof“otherc1ientcontact" is

enhamed. Since trial appeals typically involvemore issues titan pleas. the frequency of contact

is likelytobehigherfortrial appealsandthese findings wemingly support that belief.
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Taste 6.1 Encounter orSalim—(WAGEor TOTAL cases)

 

WW

Rword Review 98.3

Clieta Visitation 77.7

Other Cliera Comact 58.6

Madam/Hearings 30.5

Briefs 52.6

Oral Argumem 3.4

Administrative 93.4

Dial

Record Review 97.7

Client Visitation 80.6

Other Client Contact 65.5

Motions/Hearings 31.3

Briefs 79.9

Oral Argumem 11.8

Administrative 93.4
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Motions/hearingsoccurwithsirnilarfretpencyao.5% and 31.3%) for both forms of

awai.1bWshteM“Cmddnflmoveforandcondmtmchevidemhry

hearingsasmayberequiredtocreateorsupplemetaamordforreview. . . ." Arelated

Ways. ‘Cornelalnllinvestigatepmtuialmer'mriwsclaimsoferror’ (MMCS

Wm. l4).1hedegreetowhichevidem'nrymodomlhearings“mayberetprhed'

camotbedecrmhndbythistplalhtivestndy. However. lilm client visitation. hearings

generallyrerpiretravel—todietrialcourt. Sinceappellatecounselmaybesiruatedanywherein

memehurhpmdecrmheevilmemquuhesigmficamdmdmvelcotmninnems.

Briehawk6.1)premamdnrowornmhymobsenethebdnviorofhrgegrmmsof

appdhtecmrnael. 'l'hehfrequemyvariesdramaticallybetweenpleaand trial appeals (52.6%

“79.9% respectively). '1‘heSundardsrequirethat“Cormselshallassertclaimsoferror

 
whicharestmportedbyfactsofrecord. . .and.whichpoasessarguable legal merit."Purther

requietrntasof: “diligaalegalmch'anddieacceptanceof“con1plex.unique.aral

comovushlchan'namedebrhmmm.8heeandefendanemV¢menngmk

appdlacmviewmneaemheofmnrlghdoesmtmceaarflycoimidewnhismmahave

merit. Appellam'sthougllsorfeelings(i.e.. abouttheirease) may lack legal significame.

Mchqpicdlyremhhmeappalsbehgdismksed—memfonbfiefingdoes

notoccur.Seemingly.pleaappealsaremorelihelytolackmerit.lfthepleawasknowinglyand

vohnnrflyrenderedhaccmdamewhhestblhhedlegflprocedures.deoMymmimng

poemhlhmekqpicallymehngmwmme.Again.ifmesenmhwimmmemmg

gtddelines.“meand widtout appellate merit. Trials.

bytheirverynamre.expandthepomlialforiasueswhich have arguable merit. Trialappeals

are.therefore. leaslikelytobed'smissedandmorelikelytoproceed throughtheentire

appellate process.
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A final category of services. as specified in the Regulations says. “Counsel should request

andappear fororal argumem" (MAACS Regulations. p. 16). Table 6.1. however. indicams

cormselappearbeforetheCounoprpealsinrelativelyfewcases~3.4% and 11.8% forplea

andtrialcasesrespectively.PriortoAugustl. l991.oralargurnentwasaright. Fromdntdate

fowadhbecamedhcredomry.Appdhncmunelhadmmquestitmwfidngmboldtypeon

thebrief; thenitwaspermittedstrictlybyleave (tie. discretion) ofdae Court (MichiganRules

ofthe Court. 1994. p. 617—618). To whatexteratheabovedata reflectdteCourts' reluctance

tohearargtnnerlversuscormsels'lackofrequestisunknown. Frequencyof“requests"can

onlybedeterminedfromthebriefswhichwerenotpartofdata forthisdissertationstudy.

WofServices

Table 6.2 offers a difi‘erem perspective of counsels' role. Rather than frequency. it

illustrates the overall division ofservices (Le. the percentage of counsels' time devoted to the

specific services). Although offering fewer knights into counsels' ethical role (i.e.. adherence

to MAACS’s Regulations). Table 6.2 assists in further defining appellate coumels’ work

routine. Abriefreviewofpleastatistics. forexample. illustratecounsel spendthemmttime in

clieta visitation arll briefing. 23.8 perceta and 23.8 pencil. respectively. Data on trial enamel.

however. revealagreaterpetcentageoftheirnmeisdevoted to briefing and record

review—35.7 percerl and 25.3%. respectively. This finding corresponds with conclusions

drawn from Table 6.1 data—trial counsel typically have more to review and brief.

Attheotherexueme. bothtypesofappeals involveminimal allorrnentsoftimetooral

argument (e.g., less than 2 percent). Again. this reinforces our findings relative to Table

6.1—the Court of appeals. since 1991. hear relatively few oral arguments. deciding issues on

written briefs. The remaining data in this Table needs no further elaboration at this time. but it

may be helpful in future research into the role of these attorneys for the indigent.
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PolhlcnlW

Court appoimcd appellate camel receive their compensation from the specific circuit

following approval by that circu'a court. Ultimately the judge determines compensation. This

mggemthepmsbflhyofco—opufimsimemeauomeymaypossessauegiamembmhhis

cliem and the court (State Bar of Michigan. 1992, p. 152). How “political influeme" thigh

aficct appoimed appellate counsel’s role is unknown (Daniels, 1992. p. 139). it is possible that

thejudiciarydiscourages “aggressive” appealsincircuitswithunlimitcdcompensationachemes

(e.g.. hourly). for example. As discussed in Chapter 2. Michigan has numerous trial-based

lawsuits where coumel have sued the court for reducing their compensation (Jacobs. et al.).

Some comeud that attorneys, faced with this dilemma. either forego indigent representation

dWmmflnrvicamwhddewhhamicipMWMSmBuofMichigam

February 1992. p. 154-155).

Kessler mainains appoimed counsel are “clearly cognizant of their political environment

and their strategies of legal representation. Le. role. are influenced by it" (1986. p. 165).

Appoimedappellatecounsel inthisdissettationstudy however, aremostliltely topractice in

nnnerousciratiu;lherefore.their“political' relationshipsarethoughttobe less intimatethan

their trial cormterparts. However. the em of appellate counsels' knowledge of varying

judicialexpectatiomisunknown. Certainlytheirrolebehaviormaybeinfluencedbypersoml

expefieme or information obtained from others. t'.e.. peers. and this knowledge would vary

among counsel. Further qualitative research (i.e., surveys) of appellate counsel could tmveil the

degree to which judicial expectations impact performance. Particularly because of variations in

services (i.e.. Tables 4.1, 4.4) among similar systems. the influence of the judiciary is suspect.
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Pear-IIWW

Mmeofquhcworklcuemdnpmbabflityofregulardaflymtemcdonwihomer

“chamelnuwganiniomlcomhnemandpeermflummaystillbeimpomm

mum'mlebehavbr.MMCSspomonmmmgpmgtmforappeuamcwmd

anddnCrhnhnllawSecfionofmeSnnBarAssocianmalsoprovidesfommsforpeer

m:.;..mmdamfimn.1homasmumgmmummatmmdvahm,

feelimaofidemitynndcolleagmloyaltyareenhancedthrough lawyer groups (1983. p. 141).

Canaomnhldsmmu'mhsmgemorganindommmbwlmres”andauomeyconegiflhy

isn'llmortamamectmwngpmfesaionalbehavior (1994. p.235). Similarobservations

weteuladebyBrhuer(l990.p. 884)amllleinz&latnnan(1982. p. 214). Theextemof

dmedappelhcldefemeideologycouldhumerassistinmdetstandingmeir role.

MC“

Simmenbjeusofmisdbaudonmflyannmmandatedwperfonnindigemappeflm

”.mtypeofpncdcemayammmewmmiuedmmedmpmcesscharacterkfics

mammmmwmotdetem. Emmelmanacknowledgedthat

Mmmmmpurommunemotemptommum. p. 232). Smith

mum'roletheory.. .providesaframeworkforexplaining recruitment. selection.and

aoc'nlintionofnngisuams' inourfederalsym(1988.p. 14). Thisconcepthasbeen

referredtoas ‘self-role commence” (Biddle. p. 395).

AMMorpmndomlcommhpoptuulydeflnedas“uterelauve

strengthofan indivithtal’s identificationw'uhand involvement in a particular organization”

(Wallace. 1993. p.334).1nconuast. WWII) identify less with organizational goals are

more likelytoexperiencemam'hu'ner& Brief. 1987. p. 348: Hall. 1988.

p. 246-252). suggest'mgthat appellatecounsel for the indigent might consist of “survivors.”
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Wendi“

Roletheory.ispartiallydefinedbyexpectations ofothers. including the client. Beyondthe

aspectsofcoulnitmemdescribedabove. Mclrayre foundthat public defenders weremorivated

toachievefortheircliematoovercomethe'stigmaofineptimde" associatedwithcriminal

defulework(l987).Additionally.thecriminaldefensebar. inaChicagostudy.werefaurlm

bemeclmelyfligmdmch-ecommicaflymcdmimldefendammanwenodnrcamgmies

of lawyers (Heinza Laumam. 1982). Comrarytoconmlentsthatpublicly providedcamsel

havelittleconcernfortheircliern’welfare(Casper.1972).therelationshipmightfacilitatedby

closer idemificationwithclierua’ soc'nl. economic. and political perspectives (Cain. 1979).

mmanaheramforfimmreaurchcaddmvolveappeuamwunsek’comnummthe

clientandtelateddueprocessprinciples.

Selfm

The extent to which rates or methods. ofcompemation influence counsels' choice of

jurisdictionsfromwhichtorweiveappoimmentsisunknown. MMCS indicatesthat

“geography” is the principle determinant. where coumel elect to receive appointments close to

home. Volume of work desired is the second prominent factor. Attorneys desirous of additional

worktypicallyexpandlheirradhlsofjurisdictions fromtheirhome base. lnquiriesregarding

“fees” at the application stage are atypical. Conversely. MAACS states that the more

experienced roster attorneys. who have received appointments for extended periods, are more

likely to inquire about fees. Of course. camel always have the ability to determine

competnation by directly cornering individual circuits or obtaining information from other

counsel.

MMCS occasionally is faced with a shortage of experienced counsel in some lower

compensating jurisdictions. Most of this dilemma is reflective of the overall shortage of
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experimedauorneyswhocanhandlemorecomplexlitigation. ltispossiblethatnewroster

mamwfllhgmrepreaemmdigemappdhmngardlessofvuianonsmcompemadon

Aherbecarfirubmmbhflndflmmiaflymeymybecommomseleaiveordeclme

www.m«pectofmlerequiresadditional research. Attorneys. for

”.mahobecommdwihmhninmgtheirpmfessiomlrepumiomormeedng

otherultmwnself-imposedatamlarda.

Camacla'expeaationsofaelfmaybeacombimtionofprofeasional ethicalstandards.

tmwritaennonns.perceivedcameapwtatiom,peerandorgaruzadonal influences.client

mumfiself-imerest. Self-irierestmayincludethedesiretocontimlereceiving

cantawoirmemsmossiblyforfinancialreaaomflhknoedmay reatlt in “under-reporting"

aerviceswhichaeveralStn'veyrespondemclaimedependixC).



CHAPTER 7

LIMITATIONS OF THE STUDY AND DIRECTIONS

FOR FURTHER RESEARCH

RANGE OFCOWSATION

It is posmle that the measured ‘ranges' were insufficient to adequately measure the

effects of compensation on performance. If differences were more pronounced (e.g.. $40Iharr

versus Slim/hair) 'a is conceivable thn more significant variations in services would be

observed. 1.1mm Heating, following the hardy plea ANOVA results. suggests this possibility.

MmOI" ANALYSIS

When several population means are compared. ANOVA is an appropriate method.

Reliance on ANOVA exclusively for multiple comparisons might strengthen our hypotheses.

because performing separate t-tests is more likely to result in false conclusions (Daniel. W..

p. 276). However. when the ANOVA result fails to “strongly” support the hypothesis, t-Iesls

areinvitedtocomparetherelativesuengthasepantepairs.111isocamed withthehourlyplea

realltsdiscussedinChapterS. mggestingasignificantdifferencebetweenhighandlow

compensation.

Commor Darn

As discussed under “Population Selection Rationale” (pp. 68—69). certain data were

excluded from this research. Twenty—two circuits were not considered because suitable

“comparisons” could not be accomplished. Other data were “incomplete." not permitting

123
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necessaryresearchaasmnptiom. Although it is certainly possrble that a complete analysis of all

atacouldyielddifierentconchlsions. drisreaearcherbelievesithighly unlikely. The34

llfliedchathreptuanedmebmadenpoasilkmngeofcompemauonsandmemost

cnnmmnlyailiadmethodsofpaym.

Ofdlelud'ndpopulan'om.aomevariablescouldnotbeconu'olled for.suchasdifferent

navelreirlluraemeaschemesw'ahinsimilarpayingcircuits. Separatingpopulationsonthe

bmhofaflpouliflvuiabhswmflhawpmchldedtheaggregaumnecessarymachieve

adableammetsforcompariaon.

CmamOrrlons

Theseresearchfirulingsbegforfollow-Ipqualitative study. information regarding "why”

cauldchoaehlligalappelhteworkwalldaddmarbdlytoour knowledge of“role." Of

eatflinpmfincewouldbemundusandingofreasomwhyauomyskavememsmr.For

mumddbionmpaceivedhwcompmdomcamselmwpicallymtpaidunfilme

caseiaconcluded—awaitwhichmayexeeedtwoyears.

1heenaumwhiehearmdmight“avoid'mceivingassignmensfiomcernmcmmis

alaounclear. MAACS indicateowuionaldifliculties inproviding counsel when higherlevels

ofapenise(l.e..motecomplexappeals)arerequired. Otherwise. counsel donotappearto

bypass lowerpaying jurisdiction. There are alsodisincentives for declining assignments;

mlesscamselcanshowgoodcause.theyarerotatedtotheendofthelistwhenrejectingcases.

WWW

hwatldbetmsoundtoreaaonthatlowfees. in all circuits. would result in similar

performanceatreducedcoststotheserviceproviders. Furtherresearchmightindicatethat

significam armbers of appellate camsel remain on the roster because. in some jurisdictions.
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they receive higher pay. Negating that incetaive could promptcounsel to pursue other

employmem. Accordingly. this could reduce the number of experienced counsel and further

promoteaneairesysmmofam-standardappellateartorneyssuch asoccurred withtrialcounsel

in Wayne Couray (In Re Rworder's Catrt Bar Association).

1mConsmnrrs

Whatotherconstnirlsnn'ghbeinfluencingattorney performance? Unknownjudicial

expectation may be curtailing services. The Survey (Appendix C) suggests some services are

“unier reported." This could be the result of specific judicial red—lining or the expectation that

judgesmidrtreducepaym. ‘l'heextentofthescinfluencesonservices couldtemperthe

remltsofthisdissettanonmldy(e.g.. higherpaying circuits may influence hours reported).

Attorneysmightforegoservicesaietotheprospectofcourtcoercion. We knowthatlawsuits

against the judiciary for reducing payment are pending. In addition. substantial variations in

services exist among similarly paying circuits suggesting different judicial “payment

TmEnamel: Faeroe

Comments by MAACS concerning the occasional lack of experienced counsel for more

challenging appeals suggest their “roster” is populated with “newer” attorneys. if true. it would

be beneficial to determine the extent and reasons for leaving the roster. Compensation may be a

determining factor here. contrary to its appareu lack of impact on the services ofthose who

restrain. As cited previously in the literature. appointed trial counsel for the indigent typically

have less than five years experience. Surveys and/or interviews with appellate counsel. past and

present. can further define role in terms of experience.
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CONCLUSION

'l‘lnrecarchmarbabegirlthginalrunderstandingofthe roleofappellatecounselfor

them. Became isntarhtponnew gramd, thestudy’s conclusions invite more

WMMW.CamaeIa’Wrole is hopefully more clearly defined (Le.

Tables 6.1 “6.2). However. the factors influencing that role behavior need further study and

‘roletheoty'provilesthebasisforfurtherreaearch. Ultimately itishopedthatgreater

knowbdgeofappellatccamaelanlthesystantmderwhichmey laborwill resultinmore

coupeteurepreauliouforindigemappellants.

ThelImmMcom'luiomlinplicatiarsprcmptedby reductions in servicestoindigent

Ware”. TheU.S. Stharrtstatedina Fourteenth Amendmea “equal

protection” oftlnhwdecision:

. . .wlltretlnrichman. . .enjoysthebenefitofcounsel'sexamination into

therecord.reaearchofthelaw.arrlmarshallingofargurnentsonhis

behalf. ..whiletheindigent. ..isforcedtoshiftforhimself. The

Migen.whentherecord'utmclearortheerrorsarehidden. hasonlythe

riglltoameaninghssrhtnl(iftmrepreaerled).whfled1erichmanhasa

WWW.1963 p 359)

AslusticeBremanstatedinW(l985).sldlledcomlselisindispensableforthe

ainhnldefendaInekingmchflengehhmnvictim.‘mhepmmiseofDouglasdnta

criminaldefendamhasariglutocanelonappeal-likethepromiseofGideonthatacriminal

defendamhasariglltocamselattrial—wouldbeafutilegesmreunlessitcomprehendedthe

rigluto theeffectiveasshtance ofcamsel' (Wanerman.1984. p. 21).
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APPENDIX A

APPELLATE ASSIGNED COUNSEL EEES BY CIRCUIT

 

 

 

 

 

   
  

JANUARY 1995

W

Fae

Cite-stir Basis Set Rate Expenses Comm

1st Schedule 1990 Plea: S400 Add’l. -S40/hr. when

Hillsdale Trial: $600 extraordinary fees

COA Argu.: 8125 granted

2nd Hatrly 1989 $40/hr. iAdd'l. Plea: $600 max.

Berrien Travel: SlO/hr. 1 Trial: $1200 max.

3rd Schedule 1984 See Recorder's Ct.

Wayne description below

4th Hourly 1979 Office: who. Moon. . Plea: 5500 max.

Jachon Court: $35/hr. i 'Non-Cap. Trial:

Clerical: SIS/hr. E 31000 max.

I Cap. Trial: 8121!)

1 ‘ max.

’ ‘Travel to prisons at

! ' set rates per

' location. otherwise

29CImile and no

hourly pay for

‘travel time

5th Schedule 1991 Plea: $350 lnclu. Extraord. fees by

Barry I Trial: 3500 motion

6th Hourly 1993 54mm. :lnclu. Plea: $720 max.

Oakland 3 Trial: $1200 max.

‘ Extraord. fees by

morion to three-

judge panel

7th Schedule 1992 Plea: No brief - 'Trav. lnclu.;

Genesee S350; w/brief — 1 other expenses

5450; Oral Arg. if Iadd'l.

ordered - $150

Hourly r Trials: S40 x 1

! hr.l100 transc.

' pages x 5; Oral  
I :Arg. — $150; $2000 5

z'max.
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3111 Harrly 1989 sosnn. (in-prison Add'l.

Tonia ‘ ofiemes)

Momlm SGO/hr. (non-prison

ofienses)

9111 Hairly 1990 saonm jAdd'l. Plea: 5400 max.

Kalamazoo Travel: SIG/hr. ' +21¢lmi. Trial: 5800 max.

llhh Scheaue 1985 Plea: S350+SIOOI Ilnclu.

Saghuw visit ‘

Hourly Trial: $35/hr.

llth Hart-1y 1987 “01hr. iAdd'l. Mileage varies by

Alger " county

Kroc

Schoolcran

12111 Hourly 1990 mm. :Add'l.

Baraga '

Hatglnat

Keweenaw

13th Schedule 1992 Plea: No brief - Trav. lnclu.;

Amrim S350; w/brief - other expenses

Gr. Traverse Hairly S450; Oral Arg. if add’l.

Leelamu ordered - $150

Trials: 350 x 1

hr./100 transc.

pages x 5; $2500 3

max.; Oral Arg. if ’

ordered - 5150

14th Hairly 1989 S401hr. .Add’l. 22¢lmi Plea: 551!) max.

Muskegon . ISO/page Trial: 510(1) max.

‘ Extraord. fees by

motion

15th Schedule 1987 Plea: $400 350 max. for

Branch Trial: S700 trav.

16th Early 1974 szsllu #uielu.

Macomb

17111 Inourly 1991 $351111. Add’l.

Ken 1

13111 illarrly s 1935 Judicial discretion Add‘l. Detailed time sheets

Bay 1 7 [(Avg.: sao-ssomr.) must be submitted

l

 
with voucher
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19111 {Hourly I 1933 ”550/111 Add'l.

Benzie I 1

Manistee

20th Hourly 1985 $451hr. Add’l.

Ottawa

21st Hourly 1986 $50lhr. Add’l.

Isabella Travel: $0

22nd Schedule 1991 Plea: $500 11qu Extraord. fees at

Washtenaw Trial: $1500 ’ 550/hr. w/letter of

explanation

23rd Schedule 1989 Plea: SIN Add'l. Extraord. fees by

Iosco Trial: $650 motion

Oscoda Visit: $50

24th Hourly 1991 $50/hr Add’l.

Sanilac

25th Hatrly 1984 $40/hr Add’l.

Marquette _ _

26th Schedule 1989 TC Mot. Only: i24c/mi.

Alcona $150

Alpena Plea: $350

Mounorency Trial: $500

Presque Isle COA Orals: $200

Jail Visit: $60

Prison Visit: $120

27th Schedule 1986 Plea: $350 Add'l. 29¢lmi. Unusual or costly

Newaygo Harrly Trial: $30/hr. expenses require

Oceans prior approval

28th Hourly 1985 $45/hr. Add'l.

Missaukee

Wexford

29th Schedule 1990 Plea: $750 Add'l. Extraord. fees by

Climon Trial: $1250 morion

Gratiot

30th Schedule 1976 Plea: $3M 30¢lmi. 11' case dismissed

Ingham :Trial: $900 after client

I consultation:

I Plea: $150

1 Trial: 3200

I Non-mileage

' expenses require

   
prior approval
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Add'l. 286/mi. Mileage rate varies

 

 

 

 

 

 

 
 

 

    
l SCt: $75

3131 Hairly s 1995 Eta/111.

St. Clair lTravel: $0 monthly

32nd Hairly 1989 $40lhr. Add’l.

Gogebic

Olaomgon

33rd Hourly 1990 “Olhr :‘1nclu.

Charlevoix .

34th Halrly 1990 $45/hr iAdd’l.

Arenas

Osmw
Roscommon

35111 Harrly 1988 $40/hr. Add’l. Plea: 8500 max.

Shiawassee 1 Trial: $1500 max.

3601 Harrly 1994 Plea: $40/hr. 15100 max.

Van Buren Max. $570. I

Trial: $45/hr. 32(1) max.

Max. $1200

Mand. Life: 5350 max.

- SSO/hr.

Max. S2000 Mileage at cry.

Trav.: $10/hr. rate

37th Hourly 1990 $30/hr. out-of-court Prison Visit (if Plea: $400 max.

Calhoun $50/hr. ill-court 3authoriud); Trial: 5700 max. +

I LP. $150 ZSC/transcript page.

iU.P. $250 Maxs. include orals

‘Oral Arg. (if 8L prison visits;

'COA directs): extraordinary

$200 expenses require

prior written

approval.

38th Hatrly 1991 $52/hr. Add'l.

Monroe

39th Schedule 1977 Plea: $400 gAdd'l. $150 minimum

Lenawee Harrly Trial: $25/hr. i23¢lmi. (lnclu. dismissals)

Secretary: SSIhr. [DC/page

40th Hourly 1989 Non-Ct; $50/hr. lnclu.

Lapeer : ln—Ct:

1 TL: 550

3 COA: $60
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41a Hourly l 1981 Into/hr. lnclu.

Dickinson

Iron

Menominee

42nd Hourly 1987 “SM. Add'l.

Midland

43rd Hourly 1992 SSO/hr. 5am. Plea: 3500 max.

Cass ;27.5¢Imi. Trial: $1500 max.

; Extraord. fees will

not be approved

unless previous

authorization

seemed by formal

writmn nodce

44th Hourly 1993 $45/hr. Add'l.

Livingston

45th Hourly 1987 840/111: .Add'l. Plea: 3550 max.

St. Joseph ‘ Bench: S900 max.

Jury: $1200 max.

46th Hourly 1988 340/hr. 'Add'l.

Crawford

Kalhska

Otsego

47th Hourly 1984 $40/hr. Add'l.

Delta .

48th Hourly 1987 Judicial Discretion :Add'l.

Allegan (Avg: S40—SSO/hr.)

49th Hourly 1981 540/hr. ‘Add'l.

Meeosta

Oweola

50m Hourly 1990 $37.50/hr. (non- Add'l.

Chippewa prison offense)

Mackinaw SSOIhr. (in—prison

offense)

Slst Hourly 1991 S40/hr. Add'l. Plea: 3550 max.

Lake Bench: $900 max.

Mason , Jury: $1200 max.

1

52nd 2Hourly g 1988 .545/111'. Add'l.

Huron

  

1
:
1
1
.
4
1
1

m
n
r
c
l
r
r
l
‘
c
l

n
w
l
m
w
l
m
m
l

l
l



 

53rd Schedule 1995 Her $500 26¢Imi. Extraord.fees&

 

 

anoygan Trial: $650 expenses wlwritren

Oral Arg: $120 permission of court

Jail Visit: $70

Prison Visit: $140

54th Schale 1993 Non-Court: SSS/hr. Add'l.

M ln-Court: $75/hr.

55th Hatrly 1995 Trial: $301hr. lnclu. All Cases:

Clare Oral Arg: $100

Ghdwin Schethlle Plea: $350 max

Jail Visit: $60 max.

Prison Visit: 5120

max.

Schehle 1978 $150/ease Add'l. Extraord. feesby

motion

 

 

Houfly 1995 $40M. lnclu.

 

’s Schemfle 1984 Plea: Transcript — $100; Claim. Brief. All Proceedings:

$350; Prison visit: Wayne Coumy Facilities — $75, Cam

Pellston & all UP Facilities - $400. All others -— $2“):

Appealmhighucoumeach Iiéidayintrialtmurt: $75:

Appearance at Habeas Corpus: $50.

Trhl: Transcript - $200/every 400 pgs.; Claim Brief. All

Proceedings: 3500; Prison visit: Wayne County Facilities

-— $75. Camp Pellsron & all UP Facilities — $400. all

others — $200: Non-frivolous Motion for New Trial with

morandttm of Law by trhl Counsel: 5125; Appeal to

highereourt. each V1 day intrialcourt: $75; Appearameat

11m Corpus: :50.

ll2‘7l95

 

g
;

5'
9
s
o
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APPENDIX C

SEMI

To your lmowledge. do attorneys usually provide sects-ate reports or“ their hours

and acn'vities on the MAACS form?

VCS no

Ifyou know thatattorncys are not always providing accurarereports, isitbecause:

___hotusareinflatedtogaingreatercompensation

hours are underreported to avoid having judges View earned compensarion as

excessive

busy attorneys give inaccurate estimates because they are nor careful about

recording and reporting time and activities

__ Other. Please explain
 

Ifyou know that attorneys do per always provide accurate reports to MAACS.

how fi’equently does this occur?

_.... most attorneys fi'equently misrepon

_.many attorneys frequently misreport

__ a handful of individuals fi’equently misreport

__most attorneys occasionally misreport

__many attorneys occasionally misreport

__ a handful of individuals occasionally rrtisreport

Please feel flee to supply any additional comments concerning the accuracy of

attorneys’ reports on MAACS forms.



[36

SaginawVal_______l__ev (517) 790-4000 . From Midland: 1517) 695-5325

Statemany
740° 3'7 Road - University Caller. MI «in 0

laps--

May 15, 1996

DeerCoIleague:

MaWmebdmdfimWainfinflwdeemrkforammbaof

yearslamrequestingafam-booestly-ofmvahablem.

3’5; Iamanmnlycomplaingamajmmwchpmjea-mydimumum-involvmgmlAOO

appellateeasesstate-wide, analyzingbmadeategoriesoftimeexpeodituresreportedontbe

MAACSbiflingform(suaehed)quchweueaflfanufiuwuh.Mymdydggnmmflyae

.a individualsandammityisrequiredandinsmed ‘I‘hereaearchdeebstrictlywithaveragesof

largepopulationsundervatying compensation systems (i.e., circuits).

Myresearchumtheintegriryofattomeys’ respomesasanaeeuraterefieetionoftheirm

beenuetheeeareitemizedntteaedto andaignifieentlycorroboratedinpartl(e.g.,datefloestion

ofpfisonvisinlatgthofuansaiptaetc). Inndgmlyseleetedalimitednumberofappellate

mmmmemonmmfionofiheveadtyofm

responses Againyomeomemtopam’dpateismflyvohuuaryandmonsesareanonym.

Donotsignthesutvey.

Wmddywkindlyrespmdmtheanadledqueaiomndrenunmmeinunmmped

enclosedenvelope. Isincerelyeppreciateyourasaiatanee.

l
l
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