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ABSTRACT
AN ANALYTICAL REVIEW GF THE
POLICIES OF TH& FEDERAL
COMMUNICATICNS COMMISSICN
REGARDING BROADCAST
ADVERTISING

by Carl R, Ramey

The purpose of this study 13 to review and report
the policies of the Federal Communications Commission re-
garding the regulation of broadcast advertising. The height-
ened interest of the FCC in thls matter in recent years
has caused many to become cognizant of some cf the inherent
problems of this subject, and has also ralsed questions
as to the nature and effectiveness of the various cofficial
contrcls purporting to protect the public from undesirable
advertising excesses in broadcastinge.

This material reveals some of the ways in which
the FCC has dealt with problems pertaining to broadcast
advertising.

The information in this thesis covers the thirty-
8ix years between 1927 and 1963 and was obtalned from Come
mission documents such as specific statements of peclilicy,
reports of administrative action and intent, and selected
case decisions.

The first chapter begins with the passage cf the

Radlio Act of 1927 and contains a discussion of the early
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formulation of Commission policy relating to brcadcast ade=
vertising. Particular emphasis is placed on the role of
the Federal Radio Commission, the predecessor of the FCC,
The second chapter deals with the advertising stancdards
set forth in the Commission®'s "Public Service Responsibility
of Broadcast Licensaes” report issued in 13946. The third
chapter raports some cf the current policies and problems
of the Commission applicable to broadcast advertising.
< Among the conclusions drawn in the fourth chapter

was that the Commission has consistently held that while
advertising revenus exists as the scle support for broade
casting it must retain a "secondary" place and "incidental"
character as the servant and not the master of community
broadcast service. In following a policy which subordinates
advertising to the public interest, the Commission has placszd
full responsibility on the broadcast licensee to select
and control the advertising material which is broadcast
over his facilitles. /

The Commission regulates advertising by virtue of
& broad grant of licensing power contalned in the Comauni-
cations Act of 1934, the criterion being the "public inter-
est, convenience, or necessity." Because of the vagueness
of this term, the Commission has been able to exercise broad
discretion in formulating more sgeclilfic stancdards.

Cne consideration in a license proceeding is the

overall program service of a kroadcaster. In passing on
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programming under the test of "public interest, convenience,
or necessity" the Commission has had occasion to weigh the
qualitative merits of advertisements, for example, adver=
tising which is inimical to the public interest on moral
or ethical grounds. Also, under a cocpsrative arrangement
with the Federal Trade Commission, the FCC has attempted
to facilitate an interchange of information regarding false,
misleading or deceptive broadcast advertising. The Commis-
sion's review of a station's performance also includes an
inquiry into a disproportionate amount of time devoted to
advertising which tends towards over-commercialization.
Through the powers inherent in its licensing funce
tion, the Federal Communications Commission is a potenti-
ally formidable force in the fleld of advertising regula=-
tion. 1In practice, however, the Commission has largely
taken the position that the elimination of advertising
abuses should be left to self-regulation by the advertiser

and broadcaster.
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INTROOUCTICN

Tha Problem.--Today, nearly thirty years after the

creation of the Federal Commnications Commission, there
remains some question as to its regqulatory authority regard-
ing broadcast advertising. This is a study of the past

and current policies of the Commisslon that deal with this
matter.}

Liritations ,~=This thesis is limited to those pol-

icles and regulations which are directed to the broadcast-
ing industry by the Federal Communications Ccmamission.
This will necessarily exclude consideration of other ajen-
cies of government such as the Federal Trade Commissicn
and Food and Drug Administraticn, Congress, and the Courts,
as they do not specifically influence Commission policye.
Significance.--This study brings tcgether informa=-

tion that is scattered tilrough thirty-six years of the Com=
mission's records. Thils thesis contains many of the rele-
vant Commission statements that could be cited from 1927
through January, 1964.

Sources,==The principal sources of information fcr

this study were the Federal Communicaticns Commission Repcrts,

1Unless otherwise noted, "Commission' will refer
to both the Federal Radlo Commission and its successor,
the Federal Communications Commission.



containing decisions, reports and orders of the Commission;

the Arnual Por-cris of the Federal Radio Commission and the

Federal Communications Commission; Pike and Fischer's Eadio

Ramilation; and the appropriate available indivicdual reports,

orders, memoranda, &and other public statements of the Com=
mission.

Several bcoks, articles from law journals, and se-
lected periodicals concerning the question of Commission
policy in the matter of broadcast advertising have also
been referred to.

Crranization.-=The purpose of this introductlion

~
~, 4

is to state the problem of the thesis and to give a brief
review of the cdevelopment of advertising's relationship
to broadcasting prior to the passage of the Radlo Act of
13927,

The first chapter will focus on the administrative
standards for advertising developed by the Federal Radlo
Comrnission and evclved and implemented by the Federal Com=
munications Commission., There will be an account of Com-
mission decisions and policies regarding broadcast adver-
tising through 1945. The issuance in 1946 of the Commis-
sion's "Public Service Responsikility of Broadcast Licensees"
report will provide the basis for the seccnd chapter, which,
in addition, will contain pertinent material to 1960. The
current state of Commission policy and problems relating

to advertising will be incorporated in a third chapter.



The final chapter will summarize this material and suggest
possible areas for further research.

Eroadcast Advertising Prior to 1927.--In the early

days of radio, particularly after the medium had emerged
from its infancy and was no longer considered a "gadget,”
there was a great deal of discussion in this country as to
how the incdustry would be financed.

The idea of advertising sponsocrship as the source
of radio's economic support shocked many pecple. Among
the possible alternative expedients suggested in the early
years of broadcasting was that "philanthropists would come
forward and endow programs becausa of their educational

2

value." Various other suggestions were made, including

support by the manufacturers of radlo sets and transmitting

equipment; public subscription plans;3 a government tax

4 and radio clubs whereby donations would

5

on receiving sets;
be received to support radio. All of these plans proved
unfeasilkle and consequently falled to materialize as a re-

alistic basis of support for the new industry. It was

2Robert Je. Landry, This Fazcinatirg Radio Pusinessg
(Indianapolis: Bobbs-Ferrill Company, 1740), Pe 4ie

3U.S. Federal Communications Commissicn, Intarinm
Report cf thae Office of Network Studve-"Responsibility for
Ercadcast latcaer,” Junea 15, 1o, wasiaington, D.Ce.y p. 59.
(Hereinafter cited as Interim Report).

4Sydney We Haad, Broadragting in Ameri~a (Boston:
Houghton Mifflin Company, 1550J)y pe dcde

5

Landry, op. cit., p. 45,



apparent that they "were out of key with the destiny of

the medium."6

The problem, however, was scon sclved by the induse
try's discovery that radio was an effective medium for ad-
vertising various goods and services.

Cut of the experimentation in ways cf rendering
broadcasting economically self-supporting, adver-
tising emerged as the principal source of revenue.
So rapid was the evolution that before non-commere
cial alternatives had reached the state of public

formulation and discussion, the nation was committed
to a policy of broadcasting support by commercial

advertisers.”?

The genesis of the sponsored program cccurred on
August 23, 1922, when the first sale of radlo station time
for commercial purposes was made by the American Telephone
and Telegraph Company's station WEAF in New York City.
The first account was for the Queensborough Corporation,
selling Long Island real estate lota.8

The early acceptance of advertising on the radlo,
however, was not universal and unconditional for listeners,
who were accustomed to broadcasts without advertising, and
were annoyed by the commercial messages.9

With the advent of commerclalism on radio, the dis-

tinction between "direct" and "indirect" advertising was

6

7Interim Report, ¢p. cit., p. A-18.

Head, on. cit., p. 123,

8Gleason L. Archer, Pilstory of Raz2in (New York:
The American Historical Society, lnc., 1333), pe. 276.

9

Interim Report, on. cit., p. 59.



10

made. The latter consisted of mere mention of sponsor-

ship. "Direct advertising” referred to the articles adver-
tised, including sales talk and price quotations.. In 1922,
Herbert Hoover, then Secretary of Commnerce, called the first
of four annual conferences in washington of those interested
in broadcastinge. He realized the potential of radio and
sought means to insure its future. At the third National
Radio Conference held in 1524, Hoover advised the broadcast-
ing industry thats

e ¢« o the quickest way to kill broadcasting would

be to use it for direct advertising. The reader

of a newspaper Las an option whether he will read

an advertisement or not, but if a speech by the

President is to be used as the meat in a sandwich

of two patent medicine advertisements there will

be no radlio left. To what extent it may be employed

for what we now call indirect advertising I do not

know, and only experience with the reaction of 1lis-

teners will finally decide in any event.ll

Hoover relterated these views at the fourth and

final Conference the next year. le suggested that the in=
dustry establish a policy of "unobLtrusive advertising,”
saying that "advertlsing in the intrusive sense will dull
the interest of the listener and will thus defeat the in-

12

cdustry." In responsa to this proposal, bkroadcasters passed

1oc. J. Friedrich and J. Sayre, The Develcrnment of
the Contrcl of Advertising on the Afr, Harvacd Uidversity
Radio Broadcasting research rroject-studies in the Control
of Radio (Cawbridge: FKarvard University Press, 1340), p. 4.

11

La.ndry, [ale X3 Cito’ Pe 49.

12Comments cf the National Association of Broadcaste
ers in the Federal Communications Commission's Docket Noe.
15083, in the matter of the prcposed amendment of the Com=-
mission's rules with respect to advertising. September 30,
1963, ppe 6=7.



a resclution which stated that the problems of radio adver-
tising should be solved by the industry rather than by gov-
ernment compulsion. The use of direct advertising over
radio was deprecated and the Conference resolved that there
appeared to be no necessity for any specific regulation
in regard to the form of announcement in connection with
a paid or any other program.13
In spite of the concaern of the members of the Radio
Conferences, other broadcasters, advertisers, members of
Congress and the public, the tendency toward direct adver-
tising increased as the "novelty"” of the new medium subsided
and sponsors sought more tangible results from thelr expendi-
tures for broadcast advertising.
Therefore, '"by the time of the passage of the Radio
Act of 1527, it had become apparent that revenues derived
from the sale of time for advertising purposes would pro-
vide the economic means to creats and maintain continuity

14 It was clear that

cf broadcasting in the United States.”
the problems relating to broadcast advertising would be
of imminent concern to the fledgling Federal Radio Commis-

sion.

13It‘idc’ p. 80

P~

14Interim Report, op. cit., p. 5%.



CHAPTEZR I

THS FORMULATICN CF COMMISSICON PCOLICY
REZGARUDING BRCADCAST ADVIXRTISING

Tha FPadin Arnt nf 1927

Two leqgislative acts, tha Radio Act of 1327 and
the Cormunications Act of 1934, have dictated Commission
suthority in all matters. They furnish tha legal and log-
ical basa on which any Commission policy is form:lated.

The Federal Constitution gives Congress the power to regu-
late commerce among the states. It has been datermined

by the Courts that broadcasting is interstate commerce
within the meaning of the Federal Constitution and is,
therefore, subject to Congressional requlation and control.
It follows that "if Congress has the power to regulate
broadcasting as interstate commerce, Congress also has

the power to regulate radio advertising, not because ade
vertising of itself is interstate commerce, but becausa

it is radio brcadcasting."1 The Congressional arm that
was initially assigned the role of representing the govern-
ment in this matter was the Federal Radio Commission.

Tre Act of 1227 and Advertisinag.-~Relatively little

1A. Eruce Blelaski, Jr., "Radio Advertising-==Ccn-
trol of (Quality and Quantity," Air Law Review, 5 (July,
1934), 369.




was mentioned concerning advertising during the debates
pursuant to the passaga of the Act. There was, however,
criticlsm of the amended conference version of the proposed
bill by Senator K. Pittman of Nevada. The Senator observed:

No authority is given the comnisszion or the Secre=
tary of Commerce to limit the extent to which broad-
casting stations may be utilized for purely advar-
tising purposes. 1ihe owners of the 15,000,000
purchased radio receiving saets in the United States
are intecrested in the character of the matter that
is broadcast.?

He further comwented:

There is one thing waich you will find out, that

if it becomes necessary to make money out of broade
casting, the broadcasting concerns, wien they have
sold all of tne receiving sets they can, will shoot
out through this country every night magnificent
statenents with regard to sausage and pigs® feet.
Why not? If they can ke paid to broadcast adver=
tising matter through the country, why should they
not do it? It is falr to the broadcasters, but

is it fair to the 15,000,000 people who have bought
recelver gets? There should ke scm@ POWES « o o

to place suome reascnavle limitation on the use of
broadcasting stations so that they might be enjoyed
by and be beneficial to the peorle of the country.
But the confereest' kill dces not propose to do any
such thing.3

Fittman unsuccessfully requested that the Senate return
the Conference report to the House of Representatives for
further consilderation in this regard.

The principal concern of the Congressmen in this
area was the possibility of disgulsed advertlsing;

268 Conqgressiornal Record, 69th Congress, 2nd Ses-
s8lon, Felbrudaiy 4i, dbciy baatie

368 Conugressinnal Record, 62th Congress, 2nd Ses-
sion, February io, 1lvc7, «4llde.




advertising not identified as such on the air. Rerresenta-
tive Emanuel Celler of New York appealed for prohibitory
legislation. He wanted all paid programming to be identi-
fied as such, jJust as newspepers are regquired to identify
advertising "to avoid the folisting of disguised advertising
matter 'as reading notices' or news.“4 Tiila plea for leg-
islation was effectivae and resulted in the only section
of tha Radio Act that made reference to advertising.

Saction 19. All natter broadcast ky any radio sta-

tiva ior which service, money, or any other valu-

acle considaration 1s directly or incirectly paid,

or promised to or charged or accepted Ly, the sta-

tion so broadcasting, from any person, firm, com-

pany, or corporation, sanall, at the time same i3

50 broadcast, to be auncunced as pald for or fur-

nished, as tnhe case may ke, by such person, firm,
commgany, cr corporaticon.

Advmrdlcing Pallclas of tra
Sooocrvel cr iy Cool i

The FCC concepts and policles involving tlie rela-
tion cf broadcast advsertising to the "public intarest, cone-
venience, or nacessity" derive, in great measure, directly
from the concepts aad policles worked out Ly the Federal
Radio Ccrmission in the early years of the adirniinistration
of the Radio Act cf 1327.

Cnhe of the first probleins which contronted the

467 Corncrosiionzl Record, €3th Congress, lst Ses-
slon, January 1o, dicuy covie

568 Concreceldnrl Tarnrd, €5th Concress, Znd Sase—
sion, January <7y ir<c/y coule




10

Commission was the extent and character of advertising by
the nation's broadcasting facilities.

A problem with which the Commission is faced from
time to time is the extent and character of adver-
tising which will be permitted by brcadcast stations,
Thera is a tendency to make a distinction between
“direct" and "indirect" acvertising, but, obviously,
there is no sharp line of demarcation between them.
By "direct" acvertising is usually meant the men-
tion of specific commodities, the quoting of prices,
and soliciting of orders to be sent directly to

the advertiser or tha radio station. By "indirect"
advertising is usually meant advertising calculated
simply to create or maintain good will toward the
advertiser. In some localities, such as Iowa, di-
rect advertising has assumed very substantial pro=
portions. Soon after the Commission was established
many objections to advertising were received by

the Comuiission from listeners, and in tle first
&llocation certain of these stations were given

only limited facilities. learings were held at

the request of these stetions, and the mass of doc=
unaentary evidence submitted seemed to slhiow overwhelm=
ingly that a majority of the public in certain areas
favored direct advertising by radio of certain prode
ucts for farm consumption, having the idea that
there wera economdc advantages in this method.

One such station submitted evidence showing that

it had received over one~half million comendatory
letters in one year.

Cn the other hand, there has been some measure
of conrgplaint by competing merchants who do not have
broadcasting facilities to the effect that they
were placed under an unfair disadvantage by such
use of a Government franchise.

The problem is far from being solved. It is
manifast that broadcasters must rescrt to some form
of advertising to obtain the revenue for tihe oper-
ation of their stzations. Cn the other hand, it
is equally manifest that the aldvertising must not
Le of a nature such as to destroy or harm the bene=.
£fit to which the public is entitled from tha proper
use of broadcasting channels. The Commission has,
of course, no power to censor programs and must
procegd cautiously in 1its rejulations on this sub-
ject.

65 Arnual Ronort of F.R.C. (1928), pp. 19-20.
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Elsewhere in the same report it was further notad thats

The Commission 13 not fully convinced that it has
heard both sides of the matter, but it is willing
to concada that in some localities the quoting of
direct merchandise prices may serve as a sort of
local market, and ia that comnunity a service may
thus be rendered. That such is not the case gene
erally however, the Commission knows from thousands
and thousands of letters which it has had from all
over the country complaining of such practices.?

The Commission, as part of an overall staterment relative
to the "puilic interest, convenience, or necessity," de-
clared that:
while it 1s 4rue that brcadcasting stations in this
country are for the most part suppcrted or parti-
ally supported by advertisers, broadcasting stations
are not given these great privileges by the United
States Government for the priicary benefit of adver=
tiscrs. Such benefit as is derived by advertisers
must be incldental and entirely secondary to the
interest of the public.d
The Commissicn, at tnis juncture, was more specific where
a station broadcast a considerable amount of "“direct adver-
tising," including the quoting of merchandise prices. 1In
this instance, said tne Commission, "the advertising is
usually offensive to the listening public" and “"advertising
should be or.ly incidental to some real service rendered
to the public, and not the main object of a program."9
A result of the foregoing statements was that the

broadcasting of direct advertising, in some instances, was

71544., pp. 163-169.
8£9c. cite.

gl/OCo cite.



12

made the grounds for reducing the power of stations. The
Commission, in one of its earliest decisions reducing the
power cf etation wCRw, located in Chicagjyo, Illincis, stated:

it i3 clear that a largs part of the procram is
distinctly commercial in character, consisting of
advertisers' announcements and of direct advertis-
ing, inclucing the cquoting of prices. An attempt
was made to show a very limited amount of educa-
tional and community civic service, but the amount
of time thus errployed 1s negligiile and the evicdence
of its value to the cecrununity is not cernvincing.
Manifestly the station is one which exists chiefly
for the purpcse of deriviug an income from the sale
of advertising of a character which must be ocbjec-
tionaskie to the 1listening public and without making
much, if any endeavor to rencer real service to
that puklic.l?

It has becn suggested that the Commission's decislon
in this and similar cases was motivated by more technical
reasons than 1ts clalmed lejal duty to protect the public
interest. Elrmer Smcad, in "Freedcm of Ege=zch by Radio and
Television," subinits that "the fact was that criticism of
this kind of advertlsing providecd a convenlent ground upon
which it [the Ccmmission] could c=2lect staticons for reduc-
tions of power where such action was necessary in order
to stop the interference betwaen stations which the fallure
of requlation in the midcdle 1220's head produced."ll

These variocus pronouncenents by the Commission in

no way reduced the velure of complaints egainst radio

10

ll“lmer E. Smead, Frecdom ¢f freach by Pa7in znil
Television (washington: Luuilg iiiGirs zxg.g,giJ-,). Pe 29,

Tiidg (XY po 156.
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advertising. Listeners complained to the Comnission, the
stations, and to Congress. Indeed, the problem was discussed
at the Congressional hearings to extend the life of the
Federal Radio Commission, but no action was taken since

the prevalling attitude was that the industry would regu=-

late its own abuse:.lz

Although the advertiser was welcomed
88 & necessary means of support, his activities continued
to be viewed with some misgivings.

The Commission's "new" application form for broad-
cast privileges issued in its first year reflected a prudent
interest in advertising practices. Information was required
therein regarding the time devoted to advertising and the
type of advertising presented. These forms wersa more de-
tailed and required much more information than had previ-

13

ously been requested. The obvious result was that adver-

tising practices became a major factor in the license re-

newal process.

In 1929 the Radio Commission issued its opinion

14

in the Great Lekes Cormnany Casee. This case contained

a rather comprehensive statement of general Commission pol-

icy regarding its interpretation of the statutory standard-—

1ZU.S., Congress, House, liearings before the Com=
mittee on Merchant Marine and Fistorles oa H.le €525, 7uth
Congress, lst sassion, 453, ppe 135, 144, 108, <l3.

13Intarim Report, op. cit., pp. 10=1l1l., See 2 An=
rual Rerort of F.R.C. (1928%, ppe 166-=170.

14Ibid., p. 20. Sea, algso: 3 Annual Report of
P'ROC‘ (195”' ppl 32-350
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the public interest, convenience, or necessity. It is ad-
ditionally significant since it includes several succinct
statements regarding the davelopment of Commission policy
in the matter of broadcast advertising. ©On the subject

of advertising, the Commission concluded that it "must be
accepted for the present as the scle means of support for
broadcasting, and regulation must be relied upon to prevent

15

the abuse and over-use of the privileges.” Broadcast

stations are licensed to serve the public rather than the
private interests of individuals or groups of individuals.
This, said the Commission, 1s the basic meaning of the "pub-
lic interest, convenience, or necessity" standard. The
only possible exception to this maxim is in the area of

advertising because advertising "furnishes the economic

16

support for the service and thus makes it possible.” In

this respect, however, "the amount and character of adver-

tising must be rigidly confined within the limits consistent

with the public service expected of the station."l7

The Cormission must « « « recegnize that without
advertising, broadcasting would not exist, and must
confine itself to limiting this advertising in amount
and in character so as to preserve the large3t pos-—
sible amount of service for the public. The adver=
tising must, of course, bae presented as such and

not under the guise of other forms on the same prine
ciple that the newspaper must not present advertising

151p1d., p. 21.

16Loc. cit.

17Lcc. cit.
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as news. It will be recognized and accepted for
what it is on such a basis, whereas propaganda is
difficult to recognize. If a rule against adver=
tising were enforced the public would ba deprived
of millions of dollars worth of programs which are
being given out entirely by concerns simply for

the result and good will which is belleved to ac-
crue to the broadcaster or tahe advertiser by the
announcement of his name and business in connection
with programse. Advertising mist be accentad for
the pra-erd pe tie solae moci.8 Cf sUndIrt £ Lrorde
casting, and re ulatlon rmist bes relied unen to pre-
vert to aLisa 2nd over=usa cf the rrivile2, (Cao-
puasis supplied).Ls

In its annual report for 1929, the Radio Commission reiter=-
ated these views when 1t informed Congress that "offensive
sales talk is too common'" but that because of the broad-
casters! necd the Commission "must confine itself" to lim-
iting advertising "in amount and character so as to preserve
the largest amount of service to the public."19
Despite the policy established in the preceding
case and in similar pronouncements, the pressure for direct
and increased advertising continued. The Chairman of the
Radio Commissicn, Major General C. McK. Saltzman, was prompted
to say that the continuance of the competitive broadcasting
system might be jeopardized unless broadcasters “commence
to take steps to make these sales talks more palatable."zo

In the prevailing atmosphere broadcasting was becoming a

refuge for "hawkers of questionable commodities and services

18Lcc. cit,
12

20

3 Annual Rernort of F.R.C. (1929), pp. 3, 5.

Interim Report, cp. cit., p. 63.
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which could no longer persuade most newspapers and magazines
to accept their copy."z1
Several other factors also led to increased radio
advertising, often of an objectionable nature. Wwhen adver=-
tising agencies began to exercise a larger rcle in the con-
trol of programming in the 1330's, all-out direct advertis-
ing became the generally accepted practice.zz vwith the
advent of the depression two other events occurred which
increased the flood of cormplaints to the Comrlssion. For
econony reasons during these years, the coiunercial '"spot"
announcement was fabricated and "developed into a fine art."23
Under these circumstances smaller coispanies became inter-
ested in radio advertising, and the networks aund independent
stations reduced thelr rates to accormodate thls new seguaent
of business. The new spot announcements were more palat-
able to small businesses because they were less expensive
than the prior practice of purchasing a full programe.
Variety magazine, following this trend toward in-
creased advertising, commented on "the advertising of un-
listed and illegal stocks, fake hair restorers, phony lan-
guage courses, quack doctors, real estate advertlising of
uncleared lands, and fortune-telling rackets whereby the

advertiser built up a 'sucker list' of fan letter writers

2l
22
23

Landry, cn. cit., p. 48.

kiead' OD. Cito, Pe 123.
smad, CE. Cito’ Pe 36.
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which he later sold to commercial companies for thelr use
in advertising campaigns.” Probably the most annoying of
these types of dublous advertising were those of '"patent
medicines whilch had gotten a new lease on life with radlo
since their distribution had been hit hard when reputable
newspapers throughout the country decided not to carry ques-
tionable copy."24
The Commnission became increasingly apprehensive
about tha direction taken by broadcast advertising. 1In

the often cited KFKB Broadcasting Assccisticon Case, involv-

ing Dre. John R. Brinkley who had repeatedly made extravagant
claims for his medicine and cures over his station in Mile
ford, Kansas, one of the reasons which finally prompted the
Commission in 1530 to refuse a renewal of license was the
broadcasting of "doubtful" and "inimical® advertising.<>
On this occasion broadcast advertising which was against
the public interest was sufficient to cause a denial of
license renewal.

within a year, on FMay 31, 1231, the Commiszssion ex-
tended its opinion in the Brinkley case when it advised the
industry of the widespread complaints against the follow-
ing types of programs: fortune telling, lotteries, gaunes

of chance, glift enterprises, medical acvice, improper

24Friedrich and Sayre, ¢cp. cit., p. 9.

255 Anrmal Renort of F.R.C. (1931), p. 67,
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language and misleading and deceptive advertising. The
Commission felt that it was doubtful whether such programs
wera in the public interest and that complaints from a sub=-
stantial number of listeners would result in the institu-

tion of revocation proceedings or the designation for heare

ing of the application for renewal of license.26

During these years the industry, specifically the
National Association of Broadcasters, had responded to the

criticism being directed against broadcast advertising by

27

the issuance of a Code of Ethics. Cn December 21, 1931,

the Radio Commission released a formal statement in which
it urged broadcasters to achera to the "Coda of Ethics" in-
stituted by the NAB. If the broadcasters declined or falled
at this opportunity for self-requlation, the Radio Comnis-

sion felt that "the mattar should ke treated with proper

legislation.""8 In its notice, the Commission commented:
The principal objection tc programs under our syse
tem arises out of the kind of advertising that 1is
allowed to be made a part of them.

e o« o There is not a single statica that can
escape responsibility. A heavy responsipility rests
upon all chain companies. « o« o« If their (the Amer=
ican people) share of this form of entcrtainment
can be received only at the cxpense ¢f advertising
statements or claims which are false, deceptive,

265 Annyal Renort of F.R.C. (1931), pe. 9; 6 2rrvrl
Renort 0f Foaece (is3csy Peo dde

27"Broadcastcrs Have Policed Selves fcr 34 Years,"
Broadcastiag, May 27, 1953, p. 238.

238

Interim chor‘(., OEo Cito’ Pe €4d.
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ar exagzjsrated, at the expense of programs which
centaln matter which would be comionly regarded
as offensive to persons or recognized types of
political, social, and religicus beliefs, then
they are justiiied in demanding a change in the
system.

Commission concluded:

The good will c¢f the listener 1s the station'’s only
asset, and therefore this could rest with the 1li-
censees of the stations. This proulem siould not
be taken out of their hands until they have had
full opportunity to make the necessary correctionse.
If they decline the opportunity or seizing it fail,
the mégter shiould be treated with proper leyisla-
tion.«

The improvement in the standards of broadcast ad-

vertising that did follow were primarily attributable to

the

networks. The National Broadcasting Company and the

Columbia Broadcasting System both initiated measuras that

would prevent objectionable and questionable advertising.

This, however, could not completely eliminate the problem;

as Friedrich and Sayre point out:

The leadership of the networks, however, meant
little to the small station dependent upon local
advertising for its income. Tha merchant down
lain Street wanted to have all the details of his
product on tiie air, and could not be convinced that
when he "bought” fiftaen minutes it was not wisest
from his point of view to spend all of taem in ad-
vertising his goods. Such statlons were in a shaky
position financially and most of them would accept
almost any edvertising, so that talk of “restric-
tions" cor improper proprietary medical accounts

was a little premature.

30Friedrich and Sayre, cp. cit., p. 13,



Throughout this period, Conjress was fully aware of tha

probiems of radlo adverilsing; iadecd, tha matter was dis-

cussad &t various hoarings portalaing to raldis xu;uldt‘on.31
In 1932, Scnator Couzeans of Mizhican intrcduced Scenate Keso-

lutlon Iice 127 reguecting the Jow dcslicon €0 survey and re-

port to the Scnate on the following qlestions, arng others,

pertaining to the growing dicseaticfaction with the usce of
radio facilitiss for purproses of commercial advartising:

l. ubhat information there is availlakle on the feas-
ibility of Governnent ownership and operation
cf pro:dcasting facilitd

2. To what extent the tdcilitles of a renresanta-
tive croup cof Lrozdcasting statliors eze uscd
for commexczal advertising purposes.

4. .hLat plens might ke accpted to reauce, to 1linmit,
to control, and perhaps, to eliminate the use
cf radio tuocilities tor ccruncrcial advertising
purposes.

6. .+hetier 1t would Le practicalle and satlsfactory
to permit cocnly tne arncuucenent of b‘Oanrohip

£ procrans by persons or ccrporations.sd

Tre Comulssion subimitted a detailed report to these
cqieries. In its statement it roted that tue “system cf
competitive onnration cf broadcast staltions Ly private en-
terprise has ¢rown up under the pellcy latd cuwn by Congress
in the radio azt of 1227" in which "all tha psople of the

United Stetas cet some form of radio-roadcnst serviceld"

-
=1 rterim Xepert, on. cite, p.o 6Gio
32 . . - - -
senate iocunent e 137, 72043 Cor jxess, lst Ses=
sion, Corvnrciel Racdio Aﬁvorfﬂsjnal A Ipffn jrgp the bhair-
man of Lo b ) e SOy aniaoa Lo Len s Le LD s

Fearduti. | Fo. 35, \wabu;uqtuuz T3, Governimi rLlnEIhg
CiIiCG, lawz), p. v.
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If the policy were changed, "then a thorough investigation
of all the various possible methods cf serving the people
of the United States should be made and a pclicy cdetermined
which would e satisfactory."33
The Coimission classified programs as commercizl

or spoasored, and sustaining. EBriefly, a commercial pro-
gram 1s one presented solely for profit; a sustaining pro=-
gram 1s presented without compensation end 13 intencded to
satisfy the stationt's public interest responsikilitlies and
Luild audience interest which enhznces the value cf a sta-
tion's commercial time.

what is contained in sustaining programs depends

almost entirely upon the extent to which radio

farcilities are used for purposes of cormercizal

advertising . « « both commercial and sustaliuing

programs ccntain much that 1s cf an information

and educational character.34
In answer to Cuestion 2, the Commissicn submitted a survey
of the offering of 532 statlons at the time over a seven-
day period which show=d that €3.86s of the Lours were de-
voted to sustaining programs and only 35.14% to comrercial
prograas.35

The Cowmnission's answers to uestlons 4 and 6 of

tha Resolution deal specifically with the prclilens involved

in eliminating cr restricting broadcast adverticlng. The
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opiniocns will be quoted, at coasideradble langth, to illus-
trate the evolutlionary character Comalssion policy had taken
in tha fleld of advertislaug. In tals respect, the Cormis-
sion concluded that to eliminate biroadcast advertlsing would
"destroy the present systen of Lroadeasting." Tue Conndlse
slon's rewponse to Questlion 4 was as follows:3

Any plan to raduce, limit, and control tha use of
radio facilitles for cutuwerciul advertising purposes
to a specific awunt of tiwe or to a certain per
cent of tha total time utllized Ly thie station must
have its incaption in new a.d additional legisla-
ticon which elther fixes and prescrives such limita-
tlons or specifically authorizes tha Comulssion

to do 80 wicaer a genreral standard prescribed by

that legislation. while the Cumnlssion may under
existing law refusae to reauew a license to croadcast -
cr revond such license Lucause the charactsr of -
projram material does not coaply with tha statutory
standard of pullic interest, cunvenience, and naece
essity, there is at present no othore limitation
upon th2 usae of radlo facilities for comuercial
advertisinge.

Such requlation, whether speciflcally undartaken
Ly Congress or delegated by it to the Comnission,
could extend both to the quallity and the quantity
of commsrcial advertising. while the quality of )
advertising might and prokably would ke difficult /
of adeguate regulation, the quantity of such advecr-
tising could be limited to certain hours in thae
day or night and to a certain nuier of such hours;
also, provision could ke made linlting the advere
tising mattec to a certain per cent of the time
dsvoted to total programs cor commerclel programs.

Any such system of regulaticn should, howsver,
recognize and apply the differences 1in the needs
and reguirements of statlions of thie several classes;
i.e., clear, regicnal, and local. Also, a basis
for classification may exist 1n the fact that cer-
tain programs are originated locelly for lccal cone-
sumption, whereas others are originated by chain
companies for thne edlification and entertainment
of the country as an entirety or at least for very
largae sections thereof.

351¢14., p. 33.
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In an amplification of this point the Coranission further
commentad:

e o o A flat restriction placed upcn the amount

cf time used for sales talks without regard to the
locatica, povaer, and activitlies of stztisns weould,
in all probability, work inequitanle results. More-
over, &nd in ary cace or class, linitaticns upen

the use of timaz for corviercial advertising, if tco
suvere, would result In a 1lois of revenuza to sta=-
tiors which, ia &ll proleiility, weculd be reflected
in a reduction in the quantity and cuality of pro-
grams avallable to the puclic.

In conzluzing its response to the present question, the
Commissicn said:

Tre radio act of 1927 was obviously cesigned to

perrit the licensces of broadcasting statiors the
maximum of latitude in the matter cof program mate-
rlal. Such llcensees are in a sinqularxly favoralle
poziticn to learn what the audileice wants to hesar

and to make the rececsary cliances in program nate-

rizl ard in rethcds of presantation tnat will cause
their programs to be fovorably receivad by a sube-
stantial majority of the listeners. The adoption

of rejulaticn of the scrt hereiln described snhould

be uncortaken cnly when 1t clearly appeers that

a rajority or at least a consideralle nurmier of

the licensees have failed to cpsrate their stations ,
in a ma2nner acceptadble to a majerity of the listen-
ing public. 1, in the opinioa of Congress, that
tire has now errived, we concelve it to ke advis-
atle to ernasct such legislation as will pernmit tae
Commisslon to iicpcse such rejulations &s the cir-
cumstonces frocm time to time secem to warrant rather
than legislation faposlog spsclfic restoictlions

and unflexitle linitations.=?

In response to Questlion &, the Radlo Cunuission
modified 1t3s previous policy agairst "diract advertising®
when it replied that it would neither ke practicable nor

satisfactory to permit only the annsuncemant of sponscrshlp

37114, po. 33-34.
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of prograns by persons or corporaiiuvise. Tie Conmaission
informed thie Scaata:

The Anezican systzom of bioalcasting is prup,c ntaed
ugon the uza of raldlo facilitlias as a malium for
local and national advertising. Upoa tu-, use o
pcnds the quantity and qualiity of cuavicrclal and
sustaining paograiase Tue comretltlon batweca ad-
vertisers insures the enpleyrent cf the best talent
availakle and a variety 1ia kxind cf comnercizl uro-
gramse The coimwrcial proyracs furalsh tiie prine
cipal sowrce of revenue to stations. The cuallity
a.d character of osustaining proglans are dependent
upon tiie reveaua recelved from tina sale of tliue
for comaerzial acvertizing purpcuase The daily
rewspaser furnlsics a ydIuLlLlo A newspapel cen
Le val to tuo suwscricer et a cost .«LE:-.«\,.LY windar
the cost cf pooduction becausae it 13 used as a
melium for advortlsing, and wiet it contaelins of
a nuws, elucationel, ilterary, and entartaining
wlue dopends aliwst entirely upon the Levenus ree
ceived from tha sale ¢f space for advertising pur-
poses. Similarly, a rzdio broaicsat staztiosn can
p.!.“e:a::u:. ou..tunlng HKoOvLalud that sre of g).'z‘.ut elu-
aticnel valua and rich In entertainrment only in
a degyre: nwasured Ly the revenue derived froa thes
sale of tice for purpuses of cemierclal advartising.

Irformation made avellalle to tha Comnission
shows ti.at sponsurship of prograws by naice would
awount, in tliec ordinary case, only to good-will
advertisinge A few products and thelr uses may
be so well and gsnerally known as to permit this.
Cn the cther haad, and as to the majority of prod-
ucts, such advesrtising would involve an expelse
which natilonal advertisoers are nct now willing and
in a pocsition to beaar.

lany products have saveral usas which rust be
described to be understood and appreciated. New
products frzguently need to be explalnad. Nua;ly
every manufacturcr sccks to ac velop concarnlng his
product srecizl characteristics which sct it off
Irun cow;eti 3¢ products and make it nore desdirclle.

dzntity cof prouuct, dascripticn ¢f uses, and char-
ﬂctbaistibs iwst ba wovan into and bgcone 2 part
of the program to make it of value to the sponsor.
what evplles to the national advertdser aprliles
in even greater degrea to the local alvertiser,
In such cases idantity by name oinly would be of
little value to the advertiser.
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It should be berne in mind that if a restric-
tion permitting sponscrship by name only should
cause a nunier of advertisers to discontinua the
use of radio facilities as a medium for commercial
advertising, such ncnuse would immcdiztely and ine
evitally ke reflectsd in a cdecrease bcth in thae
Gguantlity and quality cf prcgrams availlstle to the
putlic. A serious 1lcss ia revenue to the stations
could, uncder our systam of broiadcasting, have no
cther result,.

A5 a matter of fact, the situation should have
its own cure within itsclf. There should Le a keener
arpreciation Ly both the broadcaster and the adver-
tiser that radio facilities not only offer perhaps
tiie greatest opportunity for reaching tlie greatest
number cf people, but that thelr use imposes ugon
them a very great responsibility for the manner
in which proarams are presented. By the use cf
these facilities the advertiser is permitted Ly
the licensee of a radio station to visit in the
homes of the listening audlence. The value of his
contract 1is cdependent upon the amount of sales talk
and the kind of entertalnment he cffers as well
as the manner in which he chooses to express hime
self. Those whom he coff:snds can proaptly eject
him and deny him further admission. The brcad-
caster and advertiser who tail to recognize such
fundarental principles and to make the aZdjustments
in the content and amethod of presentation of pro=-
grans desired by a great rumber of the listening
puklic must suffzr the natural consejuences result-
ing from the operaticn of the law of econonics.

The emnployment of national surveys of program and
station popularity, better shownanship and tact
by advertisers, and a strict supervision of all
programs by the licenszes of statlions szhould dew-
va2lop a technique that would ke more satisfactory
to the listening public and beneficial to the in-
diulstrye.

Fore, as in cur answer to the fourth guestion,
if it 13 the oplnion of Congress that the situaticn
justifies further and additional lagislation, the
proper solution would seexn to lie in lejislation
authcrizing the commission to enact certain reque-
lations deslgned to govern the situaticn rather
than sracliic laglslation on the subject by Cone
gress.=8

381r14d., pp. 36=37.



The Corudssicn had concluded that it did not preas-
ently have the proper authority to control or limit the
use of raclo facilitlies for cormiercizl acdvertising. It
distinctly informed the Senate that the cuxrrent system of
broadcasting would be cestreyed 1€ edvertising were elime
inated, or drastically altcecred if Congress were to delegate
to the Corumission authority to place limits ca advertisinge.
Although the Coruaission would neced adcitional legislative
authority to countrol wroadcast advertising, the latter should
be included in tue strict sugervision of «ll programs by
staticn licensees. 7The Radio Comnmissiocn also modified its
aforemcntioned policy against "direct edvertisiag,'" recoge
nizing thnat in many iastances sponscrsilp Ly noade oaly was
not sufficiant. Tue control of advertising, noted tha Come
mission, could and should be instituted Ly a comwianation of
"gtrict supervision" by the broaacaster, cocperation of the
advertiser and tne authority of the Ccommission to review
station performancae.

The prcklems relative to advertising faced by the
Radio Commission continued to exist ia substantial propor-
tions. In this respect, the Federal repeai of prehibition
was not without its repercussions on the kroa:dcasting in-
dustry. On February 2, 1933, tne RkRadio Comnnission was moti-
vated to issue a news release in tue matter of lijuor adver-

tising.33 The Coruission, in its statument, called the

39Harry P. warner, Radio and Telsvision Law, Vol., 1
(Albany, N.Y.: Natthew Bencer and Coapdany, 1s43), pe 411,
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attention of broadcasters to tie "public interest” section
of the Radlo Act of 1927, and asked for intelligent coopera-
tion insofar as lijquor a-dvertising on the air was concerned.
Although it noted that pronlbition had been repealed by
constituticnal amendment and thus did not exlist as far as
the Ffedaral governmcnt was concercned, the Commission come

mented

e o o it 1s vell kaown tiiat mllilions of listeners |
taroujhout thae United oscates do not us2 intuxicat-
ing liguors and maany chilldren of both users aand ‘
non=-us2rs are part of the listeuning public. Llue
Commission asxs that broadcasters aad auvertiaars
bear this in mind.

If they porsist in doing cothcrwilse:d
The Conuilssion will cesignete for hearing tre re-
newal applications of all stations uniindful cf
the foregoling and they will Le reguiced to make
a showing thelr continued operation will serve tha
public interest, ccnvei:leace, or nacessity .49
This initial Commission pelicy relating to the banning of
liquor advertising hras, in essence, leen retained tiwrough-
out thae Listory of thi2 rejulatory rodye.

The overashelmning lamportance of tle Federal Radlo

Cormutis sion in the matter of kroadcast advertising was that

this agency was initially responsikble for formulating con-
cepts and policles assoclated with advertising. Huch of

the policy groundwork lald by the Radio Commission remains
operative today in the furcticning of the Fedoral Communi-

cations Conrfseione. Cther than the issuance of general

40L0C .« clt,



statements agalnst excesslve aud othcr forms of advertising,
however, the Radio Commission took no effirmative action
egainst the great majority of stations.

The Radio Cciunission, as Friecrich and Saoyre empha=-
size, bejan to feel the nressuras of congressicnal and ad-

ministrative attitudes.<t

The Adrndnistration wanted to
unify the control of the various medla of comrniniczation
under or.e acency and ordered a survey of '"the broadcast
problem.” Cne of the questions looked into was "limiting
by statute the amount of advertising peattzar which can be
included in a single program and other steps to curtail
sales talk"j another was the means for raising the quality
of advertising.42
These queries were investigatad but the results
of the stucdy were never race public. It is pertinent, how-

ever, that no new provizions were writtsn into the Couumnie

cations Pct of 1931 regarding advertisi

3

Je

Qfécf’ Tha Comrind~nidiors Act of 1524
r/

All kroadcasters are subfect to the provisions of

the Comminications Act of 1334, The authority of the Fede
eral Comrnunicezticns Commission, and the policlies of tha
Commissicn as derived from an interpretation of that author-

ity, are based on the statutcry standsrds and obligations

41Friedrich and Sayre, 22. cit,, p. 23

B ——

4“Ioc. cit,
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set forth in this Act. At the time of the passage of the

Act, an article appeared in a legal journal which speculated

on the control of radio advertising under the new legisla-
tion.

>§}\;Therein it 13 provided that no cbscena or indecent
> language (sec. 326), nor any lottery scheme or gift
. enterprise (sec. 31%5) shall be broadcast under pen=
. alty of fine or ilwprisonment. Furtnermore, it is
stated that the purpose of radio broadcasting is
to serve the public interest (sec. 303), and a 1i-
cense may be refused, or rencwdl denicd, if these !
D reuirencats are net fulfilled (sec. 311 and sec.
| 312) Thus it is safe to say that no adwertising
material which m2y be fraudulernt, deceitful, cr
1 slanderous will be broadcast becausa of the fear !
. that the license will not be renewed on the ground ..
i that the statlon does not serve the public intarest.

The abova &ssumption was nct so safe, at least in

‘.

//

) /‘/

the early years of regulation. It should be ncied, however,

that although the Communications Act of 1934 has had sev=-
eral amendments through the years, it has not been signif-
icantly altered with regard to broadcast advertisinge.

The Act of 1924 and Advertiszing.«=In the course

of the cdelbates, several conrmsents were made concerning ad-

vertising practices in broadcasting. Perhaps the severest
criticism against broadcast commercialism came from Sena=-

tors wagner of New York and Fess of Chio. Senator Vagner

declared, "I am only one of those public officlals, who

is tired of a fe~ radio stations having a comglete monop=-

oly of the air and using it purely for commercial purposes.

4381@1‘3](1’ 9!20 Cito’ Pe 371.

%493 Concressicnal Reccrd, 73rd Congress, 2nd Ses-

sion, May 15, 1934, E23l.

11
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Senator Fess spok® against radio's advertising excesses:
"Everyone must be impressed with the pollution of the air
for commercial purposes until it is actually nauseating."45
As previously mentioned, tha Communications Act of
1934 contained no new provisions relating to advertising,
with the exception of Section 316 prohibiting the advertisg-
ing of lotteries. The new Section 317 of the Communications
Act was practically identical in language to Section 19 cof
the Radio Act of 1927, tha requirement that kroadcast sta-
tions disclose when they are broadcasting paid znd adver-
tising matter. In 1948 the original Section 316 prohibit-
ing lotteries was repealed and recodified as Section 1304
of the United States Criminal Code (18 U.S5.C. 1224). The
few wminor amendments to tha Act &s they relate s;pecifically

to broadcast advertising will be treated elscwhere in this

thesia,

g2rly Adverticing Policod

3
.

A .
adzral Commmivetions Comrignd

s of tha
=

The new reylatory a:thority "adcpted 1a their es-
sentials the policles and atitltudes toward advertlsing supe
port for broadcasting which has kean evolved by thia Radlo

45

Cormmission." There were, however, ezrly indications that

the new Comi~ission might be nore strict sbout progran

431v14., p. 8230,

4slnterim Report, cop. cit., p. A=21.
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standards, including advertising, than its prodeceszor had
been. Chairman Anning S. Prall, who had replaced Eujgene
Sykes, opened hls ceareer with a brcalcast over the Nztional
Broadcasting Company in the spring of 1235, saying:

we wlll not brook ary trifling with ocur regulasticns.
The radlo pcorle who disregard them, and I include
the broadcasting of hermful and marnifestly fraudu-
lent materizl, are going to be made consciosus thz
they must render an accounting. e will punish

the mzlefactors even 1f it means thelr exiinction
from the wave lengths.47

In its first annual report, the Commission called
attention to the increased nunbor of cenplaints that had
been received the preceding year, particularly those regard-
ing objectionable programs. The Commlission pursued an ac=
tive inquiry into these camplaints and repnorted:

o o o Focrmal actlen was taiken with recard to 22
serarate cbiecticradble pregrams broadcast over 152
stations. Some action was tzken with reoard to a
ruch larger additional nunber of comnlalnts involve
ing several more stations, but thase were adjusted
informally. The kroadeczsting of false, fraudulent, !
and misleading advertising in various guises has .J
bean the chief source of complaint. In many in- -
stances the Fedoral Trade Commission, the Post Cf=
fice Depzrtrent, and the Fond and Lrug Adndnistra-
tion had taken actlon to curtail the objectionable
activities cof medical advertisers in printed forn,
the result keing that these advertisers resorted

to brcadcastivg in order to dissemlnate their nlse
leading and cften fraudulent sales propaganda.48

"Formzl actlion,” as stated in the foregeing, elther

——

implied the designetion of a renewsl applicatlon for hearing,

47Friedrich and Sayre, cr. cit., pp. 23-24.

431 Anmal Rencrt of F.C.C, (1935), pp. 16-17.
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or tha issuance of an order of revocation accompanied by
an opportunity for hearing. In practice, many notifications
"of hearings were cancelled before they took place, when
the station licensea showed that it had terminated the
broadcasting of the objectionable material. "Informal
action" consisted of correspondence between the Commission
gggﬁihe station with regard to the material that was the
basis for complaint. The station might then prove that
the allegations were unfounded, or otherwise prove gnod
conduct to the Commission.49 The Federal Comrminications
Commission, like its predacessor, the Radio Commission, was
reluctant to invcke the harsh procedure of license revoca=-
tion. For the most part, the Commission used the informal
processed cf consultation and conferernce. Thelr reports
declara thiat those milder methods achlaved tha desired re-
sult,-'i-sa
The breadeasting industry was uncertain es to Come
mission policy in the matter of advertising. During 1934
tha industry, fearing repressive sdvertising legislation,
prorulgated projram standards to govern advertising content.
Despite these efforts at self-regulation, the agqgressive
attituda of the Communic#éions Commission had‘sté£ion cwnersv

wthorcughly scered." Their princirzl complaint wes that

9 .
4 Friedrich and Zayre, or~. cit., pp. 24-25.

SOSee: 2 Anrurl Rernrt of F.C.C. (193%), p. 19,
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they were uncertaln what prarticular forms of edvertising
were nct in the public interest. In this atmncsphere of fear
and recrimiration it was reported that the Cemmission had
detailed its fleld assistants, usually involved solely in
technical matters, to investlqgezte stotions for certain taboo
practices, including exceszive and lengthy commercial announce-
ments, frauculent acdvertising, advertising frem professional
people, forturne telling and lotteries.51
It was in this atmosphere that the Columbia Broad-

casting System issued its program standards with conslder-
able fanfare and publicity in May of 1935. The standards
were corprehensive and included careful plans to control
excessive and objecticnakle advertising. The effect of
this preonouncement, comkined with previous industry meas-
ures, was that advertising was substantlally improved, at
least to the point where Chairman Frall, at the 1335 NAB
Convention, conmplimented the industry on 1ts progress at
self-regulation. He expressad Commission gratification in
these terms:

As you are probably aware we have injected a kit

of the New Deal into Racdio in the past few months,

and from where we sit in wWashington it is apparent

e ¢« o that you are interested 4n our . . + ceter-

mination to free the air of objsctionable programs

and strengthon friendly radio rocertion in the Amer-

ican Home. . uile our actions may have arpeared

drastic, I belleve all of you will agrea that even

at this stage much good has been accumplisheds o o o
Today after five months (since I took cffice) there

51Friedrich and Sayre, on. cit., ppe 25=26.
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has Leen a wholescme cleaning upe. Stations have
taken the view that the result can be accomplished
by self regulatlion. That 1s well!l e on the Come
mission are gratified, for our records show that
there are still 100 station citations pending in-
volving programs. These are not confined to med-
ical continuities. <“They include lotteries, astrole
ogy programs, and other seeming viclations in the
public intereste o« o o Particularly gretifiying to
us has been the leacership of the nevicon wluz net-
WOLKSe o o o wa@ hope they will contliie Lo lead
the way 1a this sensitle self regulatlon movimaent.
Ctlicrwise there is a strong possiiility thact Cone
gress itself will step in end tzke a nkzi.d &nd pore-
hops write in the law restricticiis with winich the
stations will ke fcrced to conply.=e

Clialrran Prall's staterent is espocially interest-
ing in that it reflects the attitude cof tina Cciualssion at
tlia tine. The Ceonailsslon, durlag these years, <id not 1issue
a great nuoer of specific policy statenents; rather its
advertising policies are more accurately gauged by en ex-
amination of certain areas in waich it acted.

~

Comrzrclal Sunrnort for Staticrns.--with it3 earliest

decisicns, the Conmission had indicated its reliance on the

fact that the Anerican system of breadcasting depends on

tha sale of advertising tire for the reintenance and contine
ued operation cf staticns. This is, of course, inextricarly
related to the Commission policy that a prospective or cone

tinuing station licensee have the prcoper financial qualifi-

cations to cperate a broadcast staticn. Cue of tha first

considerations before the Ccanission regarcing the granting

52*%54., Fp. 28=29; quoted from Varie+y of July 10,
1935, Pe 44...
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of broadcast facilities was whether a particular community
could adaquately sustain a station In ter:s of available

commercial supporte. In the All-<rt McfIzt case, permission

was granted to tzaunsfer a staticn friam cue comranity o
anothicr belause ti latter city would ke anie tOo provide
- 15 TV .
more acdvertlsing Lusiiicsoe Lo many Ctuael instances tihe
Commission eitiher granted or cended pesnissaica to operate
F P . LT S o i~y s e -~ e P — 54
& 8tdtion on tie Lasis Of LeEcessaly CuiswiCial bupyux.to
The Counliissioun appewently {avored Lils gclioy Leéecause it
enabled a licenswe to nwet hLis diincaceal owliyaciuviis and
yet niuinicein uis stacivn da tue pucilic interescs 4n the

applicatlion fur a cuiwtiuctioa peradt to vrcerale a station

in Duncan, Gkidhema, oy oilcewig, iy lCed, &sld Siloiz, tne

Commisewavn ciu that the aegjplicast's fiacices aldd prowable
commiercial suppeet ¢i tue sladdui wiie Lol auegyuaie to iasure
[ . F . i . S . 2. « I - L e 3 ss
the waliuteaance of e slatlon in Lie puslic latcenest.
Altiougn the Comdmdssion has regulred tust the com=
sunity to walcin & statdion is to we liccuosed be avie to pro-

vide suliicient cunmaercial support, it has wut cuusliaaced

53.\6 -bltwf..':t I-v_;fdt’ l FoCc\:n l‘:JV (173‘1)0

see: xe laylor, 3 F.C.Ce 23l (1333); ne Swoske
water Lroddcasting voi aly, 4 FaCoCo 293 (1537); ne pil.uer
L4 sidicslly 4 Sevews 2 \L337); Re Lert Lowell o saarciy,
feveve 1oy (1534)) ra Coarles Fonry Luariive 0y 4 5 eveCe

177, 175 (1534).

[
<5

e siever, Zaylnzs, and Stw-lz, 2 F.C.C. 103
(1335) 3 Seuy @asc:  clieaml eid imnidld 4 FeloCo 72 (1337)3
Re Sewtwnter Srcadoocbting ool v, » £.C.Ce 233 (1937).




potential commercial support as tha sole rejuirement., In
other words, the feasibility and need fcor an alaitional
advertising mediun is not a singularly contrciling factor
in the granting of a license. 1Indeced, in the mattar of the

Matronolis Comnany of Jacksonville, Florida, an applicant

contendad that there was a lack cof advertising time on exist-
ing stations due to time requiremernts of chain broadcasts,
and that local business needed additionzl facilitiss. 1In

its decision, the Commission said:

The need for additional advertising ocutlets for

the rerchents cf a parti-oulcor crvrunlty 45 not a
controlling, cor even strong factor, in the grant-
ing of a corstruction perxit. Allhica h Jali0 broad-
casting is financed by and depends upon advertising,
such fivertizing 1= not regirzed a3 2a eal 4in it-

Seli;igﬁf

= In a 1937 case involving the Continert:zl Ralio Come

pany, the Commission heard testimony indicating that no pro-
vision was made by existing stations in Columbus, Ohio, feor
the broadcasting of spot announcements of less than one
minute. The applicant proposed to provide such cshorter
announcements. The Commission held that this did not com-
pel a finding of "need" where there was no showing of any

57 In

public demand for this type of advertising service.
a simllar case, the Commission nctad that "tha mere desire

of commercial organizations for a low-rate transmitting

S%ca The Metrepolis Comranv, & F.C.C. 425 (1933).

57Re Continenta) Radlo Corpany, S F.C.C. 518 (1937).
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service for radio advertising does not by itself justify

58

the granting of additional facilitles." Cn the other

hand, in Utch Ra2ilo Cducaticnal Soclety, et al., a compara-

tive hearing, cne aprlicant was preferred because, in part,
he pronosed many local programs that would "provide a reas-
onably priced advertising moedlum for small business concerns
not now using radios because of treir inability to pay the
rates prevailing on the two stations now serving the Salt
Lake City area.“s9
There 1s consilcorarle inccensistency in the Commnise-
sion decisicns cn this topic; however, the ixmportant point
remalns, 1Its policy, as reflectad by case declsions, clearly
indicates that the Ccrmmission 1s and has been cognlzeant of

broadcasting's dependence cn the sale of brcadcast time for

its mailntenance and continued cperaticn.GO In UTAR Pro=da-

cestira Cormrany the Commission pecinted cut that " o « « under

the existing fmerlcan system of llcensing broadcast stations,
permittirg the sale of tirwe comrncrcially, the Commission

realizes that profit nust be obtzined beca:se staticns are

AW

33 e Dadio Stotiam WOY, 7 F.C.C. 19 (1229); see,
also: Re Sritn, ¢rlier = *ﬁpqlé, 5 F.C.C. 2%1 (1933); Re
pPacifl=z ﬁcg;Lc;n;¢ ool olfoliciiy 5 FuClC "Ob (1932); Re
Fawtucket broadcasting Cornoration, 6 F.C.C. 582 (1238).

59Re Utah Radio Ecucation Society, et 2l., 3 F.C.C.
247 (1233).

€95ce: Re rartin, 3 F.C.C. 451, 452 (1936); Re
qu9r Cibv rrﬂadnac+4«v LArnnrnfinn e+ pl.’ 4 F.C.Ce 227'
‘JV (1797), nea Lr‘t’.l.l UA.V-J. Ll Ueed 3l S 5 }“”"’ Cr“""'"‘""y’
5 F.C.C. 377, 352 (1233); Re RoDerts Mehab WGhMpany, 6
F.C.C. 548, 552 (1933).
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not licenssd to philanthropic « « & institutions.“GI

uclitative Azrects cof Trcoadoast Advertizing.--The

Comnission has on nunerous occaslons consldered the quali-
tative nerits of certain forms of Lroudcast advertisliy.
In the early ycars many stations wera cited for felse and
misleading advertising and objectionakle and harwful forms
of medical advertising. The advertising of such cuestion-
arle products as Ray-die Salve, Elrconjsl, Congoin, and

€2 Simie-

Dr. Michael's All Herb Remedy have been condemned.
larly, advertiscments pertaining to Electronlics and health
and Sclence Institutes and other dubious madical groups

have been considered not in the public interest ky the Com=-

mission.63 The VcTlashan, et zl. case is particularly sig-

nificant because of the Commlission's comment on the responsi-
bility of station licensees in this matter. The Commission
concluded that broadcast licensees are under a duty to ex-
amine the propriety of advertising to be broadcast over

their stations and to do otherwise is "manifestly contrary

to the law."e4 In Bremer Broadcasting Comrany, the Commission
6lre wiar Proadeasting Comnany, 5 F.C.C. 540 (1337).
62.2& F, ‘wl(mr'?;ry jr:r- Rv*g::‘lr‘an'jpg (.O.J In’:. (“I“—A)’
2 k’-“'\—o 7\)’ 177 (L?JJI, KU .'-'- ?_1 l’ :0’ 2 L o\.o-\-c 93, 295"'296
(1336); Re Cak In“voq Erna“‘x"%in~ ER a*jow, In=., 2 F.C.C.
24’8, 330 (lJ.)./) el To.oaTa L : 2 Tnenvanco
Co.y 2 F.C.C. 45:, 4»D-«J3'?1»30).
63

ey 2 F.C.C. 79, 81 (13935);
148 (1333); Re U'—mwnd-
F.C.C. 321. 323 (133375

, 7 F.C.C. 447 (1239).

Re EBEremar Broadcasting Co.
Re }¢Clashos, ec al., 2 Ff.C.Ce 143,
Calu.at 3Lud‘;cbtlﬁﬂ Cﬁrﬂor&tfnn, 2

T N~

0@ K. . -, ot of T 5 5, 1033
64

Re l'cIlachan, % al,, 2 F.C.C. 145 (1935).
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held a station to "a high degree of responsibility" for not |
safeguarding the public interest and not recognizing the
falseness of the advertising it had broadcast.cs

In mwany other instances the Coididssion has indicated
its disapproval of the qualitative or content aspect of
commercial nessages. Advertising has Leen ccnsivered ob-
Jectionable Lecause of the nature of tihe product and the
presentatioli. In other words, the product ftsclf creates /
the cffense, so0 that no commercial for it could be satis-
factory. 7For example, the Commission has ccnsidered com=
mercials for birthecontrol devices to be contrary to the
purlic interest.cs It has frowned upon advesrtisenents by

7

P o
members of the clergy ' and the medical profession.E“ Simi-

larly, disapproval has been expressed regaxcing advertising

€9

offering advice on marriage or fawmily matters, and the

advertising of lotteries.73
As Commission policy evolved, it was evident that

such practices would not be considered lightly in evaluating

6Siie Fremer Droadcasting Company, 2 F.C.C. 79 (1935).
eukrickerbockcr rrcadcasting Coey, IrcCe, & F.C.Co.

76 (1935).
€7

Re Urnited states btroadcasting Corn., 2 F.C.C.
T —

P

208, 218-19 (133377

f
6“Re Farmers and Bankers Life lnzurance Conpany,
2 F.C.C. 455 ‘(lJ-«“v).

63

Re Scro~gin and Corpany Rank, 1 F.C.C. 134 (1936).

7020 warp Praic S+rtdsn, Inc., 2 F.C.Co 637 (1336);
KXL Eroa‘j‘"asttri')’ 4 FeCenme 1&-\) (l:;'ij)l
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the past record of a station. Furthermore, the Ccrmmission
policy in these cases has given impetus to the prohibitions
against advertlsing content promulgated by the industry.
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The Cowaunications Ccoauwdisslon's cdecisicns, as Lredlected
by cases in Uw early vears of its existlclca, do not indl-
cate a great preoccupation with thae quantitative aspects
cf breadcust advertitlsinge The Comnmiscion &¢id, Lkeowever, in

Urited Stateg Brondaazting Covoeorziicn, et al,, say that

it was in full &ccord with an eaxliler policy stated by the
Radio Ccomizdission that advertising revenue must rctzin a
*secondary"”" place and "incidental" charascter as ths servant
and nct tie naster of coemaminity broadcast survice.71 Else=-
where, in a case invelving the transfer of a liccusa assigne-
ment, the Cocrmissicn noted that the terms of tlea contract
"might result in a tendency toward a wore rigid commercisl-
ization of the facilities——thus detrimental to the listen-

7 ~ .
2 The Commission would have nuch more to say

ing puklic.”
regarding the quantitative element of broadcast advertising
in the ensuing ysars; tlis will Le cealt with rather exten-

sively in later sectlons.

saction 317 of thes Cormiricaticons Aot .,--Thls section
71“ TAY (S S PN Ty I=c 3 I =
<@ Unikted Strteg Uroniczebirg Corn,, 2 F.C.C.

203 (1323).
la

“ i Ml Maaccr Y o - , . .
[ 1 %1 - - O S R I e w Y Ce e . . PO

6 F.C.C. 456 (13357,
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of the Act, the requirement that advertlsing and sponsored
grograms ke anncunced, was raraly interpreted or enforced
in the ez2rly year rs.73 The Rad!o Cormrmission on one occasion
criticized sponsored programs in which the szle of securi-
ties was advertised without announcing or civulging the

74

namna ¢f the sponsor. The Communicaticns Commission, in

Tha Procklvn C-£25, condemned thae cloaking of commercial
75

programs as religious talks. The general administrative

y
policy was to insure that advertising be presanted as such
and nct disguised.

On May 16, 1939, the Commission released a state-
ment In vhich it called attenticn to secticn 317 of the
Act and requested 2ll licensees to confeorm to its require-
ments. The Commission ruled thzt the practice cf identify-
ing a commercilal program bty giving the sponsor's name was
sufficient corpliance with the Act.76

Sumrmatinn 0f PAlicy in tka Early YP’rs.--Sin”e 1335

——

the Ccrmuniﬂations Connission h2s resorted less to formal

hearincs aﬂd mere to infnrral action whnn dealing with sta-

77

tions which heave kroadcast questionable advertising. For

73.4&:1"&:, E:- Cito, Pe 3 l.
Ti1v1a,
75

Ibid., p. 351; See: Ke The Trocklvn Caece, 2
F.COCO C.Od. ‘.4.5 (1935).

7J~
77

f‘o, Pe 351.
Ih idn, Pe 310.
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example, in the year ending June 30, 1935, the Commission
desigiated twenty stations for fcormal hearings for adver-
tising certaln rnelical products and treatients. The Cone

mission renewed the licenses, elcaept for two wiilch were &lso

found to lack adeguatia financicl resources for brca:casting.78

In Jure cf 1736 the Ccimizsion czlled for teasing twenty

staticns wiich had Loewa advertlesling “iarmela,” a reducing

1

conpound for which the F

sarn} Trzle Corumiszion had rrevie

tliat they had dlscoitinued the edvertising. The Comnlssicn
3

subsequently revolel its ordlcer for heardny excozt for three

stations which had cc.odtted edlitional sf;emues.79 ror
the most part, Lils meihod of inforaclily haeadilay such cases
continued to Le Cuwndisslen pelicy aind practice.

A pclicy coradlttcz within the Comnission in 1333
sugjested that it institute a coda of its cwn thzt would
cleerly specify the adninum requicenrents for kroadcasting
in the pullic incerest. Fawng the suggested principles
were:

Frogrenms containing "uninteresting and lengthy ad-
vertising continuity," locttery information, and
false, fraudulent, or misleaciny advertising snould

not ke allowed.

In eccepting ccpy for medical services cr prod-
ucts, edvertisiug saculd le "strictly trutnful and

“Friledrich and Sayre, cne. cit., pe 321,

32,

o)
ooty K
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decorous" and checked with the Food and Drug Admine
istration, the Post Cffice Department, Tha Federal
Trade Commissizn, local madical authorities, and
FCC principles.t

T.i@ 1dea of such a code was rejected by a majority of the
Conndssion merllers because they felt tlhat 1t came close

to viclating the law restricting the Corumission from cen=
sorship of proygramse. 1t was repucdlated on trhe further grounds
that such standards would ke better initiated by the indus-
try.81

» Tne Commission regulates brcaccast advertising by

7

[ virtue of a Lroad grant cof licensing pownr contained in the
Comnununications Act of 1934, the criterion keing '"the public

interest, convenience, or necesslity." Decause cf the vague=-

|

" ness of this term, the Commission has keen able to exercise

broad discretion in formulating more specific standards.
\ih passing on prograinming undesr the test of the “puklic
interest, ccnvenience, or necessity," the Ccmmissica has

had occasicn to consider the cu~litn+isre merits of hroad=-

cast acdvertising. The Cormisslon has established as policy
that one considecration in a license proceeding is the over=-
all projram sexvice of a Lkroadcaster. In a2diticn, the

Commission also cdeliberates tha cirrtdid~fivae acpest of ad-

vertising, for ev=rple, cases in which sidvertisirg becomnes

too imnortant cr porsistant in the coverall progran sexvice

-

801-14,, pp. 32-33.

8linya,, p. 33,
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of a station.

In several early cases the Commission macde it clear
that a brozdcast licensee assumes a statutory cokligation
as trustee for broadcast matter. YFe must exerciss a high
cegree of care and prudence and put forth a continuing ef-
fort in determining the suitabllity of advertising material

g2

broadcast over his facilities. In FriC, the S+ation of

the St»rs, Tr~., it was further roted that a station is

presumed to have constructive knowledqge of lecnl decisicns
aff;;;ing the advertising material it accepts, and it is
contrary to the public interest when an adv»rtis#ment cone-
demned in a rrior Commission proceeding is approved for

3 KIPC had broadcast certain medical treatments

broadcast.
ﬁ;;viously held not in the pubklic interest.

4?{§he penalty for broadcasting advertising contrary
to the public interest can be the refusal of the Comnission
to renew a license when it comes up for periodic inspection
and renewal. The early years of the Federal Communications
Commissicn indicate that informal pressures have exerted
control over much of broadcast advertising. 1In practlice

the Comuulssicn has Leen particularly reluctant to enforce

compliance with its standards by the use of the revocation

62 .

Sce: Re Mciilzshan et al X
LY & .

2 F.C.C. 145 (1335);
.C.o 79 (1333).

Re Promor bro-dooact il oo 0

t:tion of the Stirs, Ir~,, 6 F.C.C.
)
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procedure. It would appear, however, that the simgle threat
of initiating hearings has, 1in most cases, keen sufficient
to curtail the great majority of advertising abuses,/’

In the Brirkley casa2, discussed under tha Radio
Commission, the broadcasting of advertising which was agalnst
the public interest was sufficient in ltcelf to cause a
denial of liceunse. Another eiception to ceneral prectice
is illustrated in a 1336 case before the Commuinications
Commission in which KiA, si.enandcah, lowa, and k324, York,
Nebraska, applied for full-time on the fremuency they had
been sharing. Due to a record cf false advertising, in
addition to financial incompetence, the Commission deleted
KGBZ and granted K+A the frequancy full-time. The Commis-
sion found long and rereated claims for "Texas Crystals®
and "Van=Nze Herdb Tea" a3 mecdical cura-alls to be falsa.s4
The mcre realistic Commission pattern is exemnlifield in
such cases as 327, Tnr., in which a license was renewed
despite continued broadcesting of advertising which had
provicded the basls for a conviction under the Pure Food
and Drug Act and for a fraud crdor proceading.85

The fact 1s that the Commission gererally considers
such acditional factors as the liceasee's corplliance with

Commisslion ordsrs, promwises cf future gocd practices, and

Y
&433 P’..’:,_' IC,'A?:‘ ?.-:;1 V‘-"fr“-"."‘j{ (‘_f\m:‘-r:“n:‘" 5\0: gl.' 2 F.C.C.
559 (1335).

Re l\h:x Inc-, 2 FeloCe 2)3 (1936)0
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the station's overall meritorious program service before
revoking a license for advertising abuses. For instance,

in Scrozain and Compony 2ank where station KFPzQ, St. Joseph,

Missouri, had broadcast so-called "lead" advertising found
not to be in the public interest, the Cowunidssion said:
then rerncwal of license i3 set for hearing to de-
termine tiie nature and character of prograss and
advertising material broadcast, censideration will
be glvan to &ppiicant's entire sicvice and cther
indications aad assurances as to prchable future
cperation of the station.to
Since 1240 the Comunission has had litile occasion
to censure the kind of alvertising brocedcast. Among the
principul reasons fur th_s was the suc ces sful use of infor-
mal regulati»n cduring its earlier years to lessen un.ounced
recdical and other fcrins of cbjectionztle advertising. The
Coiundlsslon pclicy in this ares, &8 previously noted, spurred
the adoption of advertising standords contained in various
industry codes of practice. In the ezrly 1940's the Com=
mission also adopted an informal policy of leaving the probe-
lem of false advertia-ng to the Federal Trade Comnizsion,
The main concern of tha Com“i sicn was excessive

advertising or cover-comaercialization by broadcast licensees.

During the 1340's the Commission graanted llcense renewals

S/
/

with relatlve ease. PFPrcgram regulation was somewhat neglected

BGRQ Screggin ord Corpony Dok, 1 F.C.Ce 124 {1935).
Smead, o, cit,, p. 31; Sce: 6 Anryal Penort

87.
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because cf wartime activitiss. Thls period 1s marked, quite
obviously, by & miniral amount of Commission records and
casa reports in prograinuing areas. It was recorded that
"in souwa iastaices statlon schedules wvere as high as 95%

commercial and thzt the fsw sustzalining prograns wer2 cften

K

relegated to tha kad heuirs of ecrly morning and late night

-~

when audicnces were sralll.™”

Criticlsim of Lrcadcaszt edvertising had subslided
during these years, bit at the termination cf the war,
critics beczma more articulate., 1t was reported that the
amwount of advertising in broadcastling was on tia increasa.

Inevitakly, tle Federal Coamunlcatlioans Comirdssion turred

its attention tc tie problem.

TiA
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CHAFT.IR II

RDVINISTRAT{VH gCLIC? FCR 1
AUVIXTISZIRG IN TVI PLUD POCE

This chapter will focus rrimarily on Commission con-
cern with advertising standards set forth in the Plue Book.
A review of this report will be accompanied by a considera-
tion of several cacses relevant to the pcollicies contained
in the Blue PFook. 1In acdition, the cnapter will include
an exavination of other Commission decisions and actions
pertaining to advertlising thrcujh the 1552's.

Critics of broadcast advertising became increasingly
vocal following the Second world ware The Commlission's
reports during these years diagnose the public's awareness
and discontent with the exlsting rrogram service cf nany
stations. The ajancy hal received numerous ccmplairts re-
lating to progran matters, including severe criticism of
false and mislecading advertising and over-commercialization.

The reverberations from Conjress also could hardly ¢go un-

noticed.2
1""ne Elue Cock" is the poptliaer title of a bocklet
i Sue-l as r«. \1 q,-. S’\ﬂq\p{ﬁ‘\ r{l\nv'\wh‘.:"lit' Ar ::.~~~.A.—-.—-+. ia:'y:s_

— - ey T -
€= ;" Ly t;t\. I\.ub-ul \—uiul\a -:\- _.L-...ul 3 =t L—- .wll Ccil IS-\-S) 7

-

J40

Z«dlLer Be CHOXY, Troxdeasting arg Soqurnmert:
Q"S“"‘"{”‘l"’ 08T i~i'_‘l.?.'-~:-~ .3 ‘uctub LGiioai gy 1 aCaaJane

Vichig-n State e iversicy rrc_w, 1951), p. 22:.
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The Federal Communications Commission was moved

to act.
with The
study to
evaluate
Chalirman
Proadcas
He not=24
sible cpi
public.
ential br
what thzy
Yexcesziv

"The clcu

I know thot respoasille kroadcasters sz2

It retained Cr. Charles Siepmann, who had keen
Eritish Droadcasting Corpecration, to conduct a
arrive at criteria by which the Commission might

-
Sl

broadcast prozruam vice.3 In Yerch cof 1345,

Faul A. Forter told the Naticanal Asscclatlion of
ters that the Commissicn was studying the sulject.
that tre motivoticon was a "growing Tody of respone
nion" in Congress end influenitlal sectic of the
The Chalirman further comuwnted that "many influe-
cadcasters have expressed to me decp concarn over

themselves ce**ripe as an alarrming end toward

4

e cverceruaercialismet® Chalrman Torter concluded:

2 ¢cn the herlzon is bigger than a man's harnd and

it and are concerned

5
acout 1t.”
Cn April 10, 1545, the Commission announced a "pol-
icy of nore detailed review of Lecadcast statlion pesrform-
)
ance vhen passing upon applications for licence renewals."
3,..;. "
I'-..’..io' De 237.
4" " < - - 3 - C "»-‘a Yo, -2 ar
2lrer 2. SRR GGy rv”""«"n [ s i o P‘_\..'--3 gk |
Tﬂle\’jfli(‘n ('ﬁaShil".g*.’.)ﬁ: Ein,lil «iic .i.;u LEC Loy ‘.J-l.lj' Pe
Y
5..
.;‘:‘iio’ Do (S33J8
6-, -~ ——— ™~ ~
CoSey Fuloral Comnunlcatlons Coumdlssicn, Eilie
Service Rograncitiliey of Frovdo-med Tinencoar, buogn 7,
1545, esiligton, v.Cey pe 3o (fereiraiter cltad as Nlue

BOOK ) «
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In the same year, in a dramatic executlion of that policy,
3C0 licenses were put on temporary reneuuls.7 In the next
year, on March 7, 1945, the Coy@issiop 1§$g§§”ﬁb¢."2ublic
Service Responsilility of Proadcast Licensees” repcrt, com—
ronly referred to asz tihe [lue Zaok, ceclering that a more
careful scrutiny of ewch eppiicant's performance would be
nacde, 1ITne report was baesed, in part, on ti.e "erpcrience™

L] 1 8
accwialated during trhe interveniog pericd.

Tre Moontie-n of tha FPlua Yook

s

The Cerimissicn reasserted and codified its previous
position with recard to the inportance of progran service

as @ siyniflicant corponent of the pulbiic interest:

zt3 the Lunm*uaion to grant licenses and re- ;
nca*ls cf licences conly if puklic interest, cone i

| venlencae and necessity will ke scerved tiierely. 1
| The first duty of tie Federal Racio Commission, ;
, crecated by toe Act cf 1027, was to give concrete ;
meaning to the phrese "public interczt": by for ,
i mulating standards to ke &pzplied in granting 1li- !
cernzed sor the use of practically &ll the tian i
avallelle racwlo frequencies. Frowm the reglining :
it acsured that progrom s<rvice wis a prime facitor

to be taken into coasideration.”? i)
ts._w'l /

f§§7 f?ThO Cormur.ic at-cng Act, 1llke the Radis lck of 1927 2
“ ' .
I

After ésserting that the ia;islat L= hxstcry cE both ac
cf Ccugrecs clearly pcoints to the iatenticn cf Cengress to

iy

have thie Comwissicn conslder overall prograa service in

7.. : - Y B v e
Jhely CRe Cite, pe 035 also gee 10 F.C.Ce and
11 E‘Q: -C-; ll fu".hLl;L; .'\‘-;:,-(u‘.t C’f ?-COC' (1945)0

8

-

3lue Deok, cn., clte.y, o 3.

Lide y FPe 9~1C.



passing on applications, the repert notes that the redersl
Commmunications Commission "from the lbeginning accepied the
doctrine that its public interest detarudnatlions, like those
of its predecessor, must be basced in part el lexst on grounds
of proyran s;:vice."‘g
in ¢eniral, the Liue Dook staltud Lol a Lruulcast
licenzee has a fnceroneal razronciiiliey for Ceateranining
the program servicg c¢f his staticn. on the cinar hang,
the Commission i3 uincar a statutory duly to protect the
public intorest, an clilgation "of whilch it cinnct divest

wil

itself. It w2g, moreover, the intcation cf the Conmis—

~

sion to review tihe pioyraa s<rvice cf Loth new airlicznats

and exisltirg staticn licersues ajalnst tiwir wior repre=
sentations &s to program service and tieg Lasic oljectives
of the Blue Eock. If a station fz2iled significantly to
execute its represcntations as to progrim scrvice cr if

on a review of 1ts covarall preyran scrvice fell suistanti-

ally shost of Blua Douk objucidvel, 115 opplilicallon for

rernewzl of license would ke designated for hearing.

N ke PR L S I

I NP4 ~‘~‘r-,n.ﬂ; /'\.-.—ns—“ LRI o RN !-»Aﬁy‘."‘ T vﬂ.:ﬂﬁ’“}.~.’ *—hn,‘gh
e ’ X ST g oo T AT & LAOCES
V - X

e

concern with progjrom cexovice inpgiics a coujde.an.ive rature ,//

of prCfL.mm.i. 3, adverticlio; s ea lrle ral pact ol 4
consiceration. Adidnistretive scrutiuy of tiaa citatioa's
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program service 1s warranted when one compares the repre-
sentation of program service with actual performance. Thils
18 exemplified by a series of cases 1n which appiicants

in hearings before the Commission adviszd the agency that

s

they would rernder a diversified program selvice. Anoag
the iteas cited by applicants as lliustrative of programulng
in the pullic interest were programs catering to local civic
groups, &agricuiturai programs, and progoans utlilizing local
talent emphasizing live perfiormnances. Cther representations
to the Cuunudsasion have lacludsd a piledga to Lroadcast dis-
cussions of controversial lssues, and a prcomise to davote
in excess of 50 per cent of Lroadcast time to a sustaining
[rograa service.

These represcrntations mada la public lLearings be-
fore the Coadissicn have often sulseguently been rarked
Ly a substantial variance when the applicants file for re-
newal of licensa. A detailed review of a statiocu's progranm
service has, in nany instaiaces, shown that the adcunt of
tire devotced to sustaining pullic service proyrans was neg-
ligible and tiia amount of local live programs O be rela-
tively insignificant. It lhas been concurrently found that
the most freguent type of program is recorded natarial,
interspersed with ccrmmercial announcemants, and the over—
all proportion of comnwrclal to non-—cuidmercial progrocs
is heavily in favor ¢f uie furwer. This disparity between

represantztions made in hearings befcre the Commiszsicon and
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actual performance determined from a detailed review of
program service is illustrated in many caqes.lz
This sort of material was prezented in the Plue
Book princinally to indicate the occasional need for de-
tajled reviews of rrogranm scrvice alt licerse rarewal time.

™a Ceneent of Sus*talining vs. Comarzial Proqrane

rinz.==(ne of the vrimery cbjecctives of thte Mlue Bock in
setting forth the rrocram service factors determining sta-
tion operation in the public interest was to increase the
sustaining program service cf stations with a correspond-
ing decrease in so=-c2lled acdvertising “excesses." Sustalne
ing programs have reference to rrocrass inappropriate for
sponsorship. Advertising excesses refcr to an undue pro-
porticn cof a staticn's krcadcest szrvice devotad to cormer-
clal proorans, and the akuses ascsocizted with commercial
advertising.
Tre Commission concedad, howover, that cowasercial

programs wera the rost staple fara of the listening public.

Yore than half cf 21l broadcast time 1s deveted

to commcrcial prorrans; tl2 moust popular progoans

on the air are corunerclal. Th? evidence is over-

whelming that thae posularify cf 'wH’*ﬂzd Lroaduast-
ing os we know 1t is kesed in rno small part upon

125ee: ka C-mrmon Svobor, 144, (F.R.C. Docket No.
1525, Serterner 23, 10TTY, a4 iz oL, ot Litd. (KIEV),
8 FQC.C. 2\;7 (19‘;0); ni2 L.",":""!“it‘" : "‘,:_'4 e LL’
(“TCL)y, 7 F.C.C. 234 (15550 wa | L i LM
r_:‘-n‘{z _‘5’:"40, 4 F.C.C, 505 (19415 I'.“"r Llooi Gl oo wiald,
bl vondmacking Coaems ane gy, F ‘ 73 2nhn. 0.C. 2O,

e . -

L]
1535, (&u‘) 2.3 \i1%o:Jae wve- -8 ru.cored to in 2lua ook,
Q7 C,l_-, Lite -3,
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its conmercial programs.13

The Comnmission, moreover, was cognizant that the commercial
programs pey for the sustaining service of most broadcast
stations.

levartheless, from the beqglnning cf broadcesting,
"broaccacters and thae Commission alike have recognizad that
sustaining progra:aas also play an inteqgral ard lrreplaceable
part in Lhe Anerican gystea of bzoa&castiag.”lq Under the
standards outlined in the Blue bBook, there was a reguirement
for a certain amount of sustaliing programaing. Tie pur-
posa was to promote a continuing diversity of progriuwming
and various public sexrvice features. 7The functiocviis of thae
sustaining program were fivefold: to maintain an overall
program ralance; to provide time for jrograms inappropriate
for sponsorship; to provide tima for prograins serving pare
ticular minority tastes and interest; to provide time for
nonprofit orgjanizations; and to provide time for experiment
and "unfettered artistic” selif-expression.

In efiect, '"thae sustaining program 1s tihe balance-
wheel by means of which the imbalance of a station's or
network's program structure, wnich might otherwise result
from corurerclel decisions coacerniing program structure,

-
wid

can be redressed. A sustalning prooram service effectuataes

-

1oElue Book, ©p. cit., p. 12,
4.

1 i_EC. Citc

15

I0C. cit,
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a "well=bialanced proqram structure,”" which is an essential
part of broadcasting in the public interest.

The Blue Book suggests that certain types of pro-
grams are lnappropriate for commercial spersorship. 1t
noted that religious programs, informative projrams fure
nished by various governmental arencies, certain programs
involving discussion of political principles and other con=-
troversial issues werz not availatle on the Naticnal Broad-
casting Company for advertlsing sponsorship. The Commis-
sion itself has never set forth the particular tyres of pro=-
grams which, for cne reason or another, must be free from
commercial sponsarshipe. It simply recognizes the existence
of such programse. This is a matter of self-reculation "con-
sonant with public sentiment and a responsible concern for
the public 1nterest."16

The sustaining program service cf a station should
also provide for the tastes and interests of significant
minorities. In addition, a well-=balanced program structure
should include programs devoted tc the needs and purposes
of nonprofit organizations such as religious, civic, agri-
cultural and educaticnal groups. Thae Commlsslon states

that nonprofit programs "have done much to enrich American

broadcasting.” If it were not for such programs, "radio

lblbid., pe. 153 Also see siepmann, Ce. A.y R2llo's

3 - v —~ S —
Sccend Cnne o2 (Boston: Little, Brown and Company, liavs,
Pe 15,




might easily ceterlorate into a mcans cf arusing only core
cultural stratum of the American puklic if commercially
sponsored entertainment waere not leszvenod by programs have
ing a different cultura ap;cal."l7

Aricther role of the suztaining pregran 1s the oppor-
tunity it provices for program exporinontaticn, undeterred
by the comucrciel intirect in sclll-g gools,.

The EBElue Bock was criticul of many network=affilie
ated stations that did not carry tlie sustairing programs
of the networkse. The Ccoinmission inquired of several licens-—
ees why thelr proporticn of sustaining pregrams was so lowe.

Soma cf the statlons replied that they could dis-
cern fow if any differences betweon commarcial and sustain-
ing programs and that sustalning prcgrams were not necessar-
1ly an essential ingredient for a staticn to cperate in the
public interest. The Ccimnlsslcn respondad that sustalning
programs were necessary to prasent a well-rkalanced pregram
structucre. Anotiher group cf statlons peinted cut that many
conmmercial programs acre as much in the pubklic interest &s
sustaining featuces. The Comwdisslion was "in full accord
with this view," out reminced brocccastaers that the status
of a broadcaster is over and anove that of a comnen carriex.
"The maintenance of this iandependoent status and significance,

however, is inconsistsnt with the abnegation of indelendent

171.‘.1’1. p De 1G.




responsibllity, whethar to a network or to zdvertisers.”
The Commission further stated that:
The conceded merit of pary or most prodraivs broade
cast during periods which & brgalcastbr has sold
to others does not relieve Pia of L roc;onsibile
ity ior bkroadcacsting his own prograns during periods
which ha_has reserved from sgonsorship for pullic
service.

A third groun of Lrozdcasters contendeld thet they
were unacle to estimzte the tine to be given suctainingy proe-
grams because they coculd nct predict the dermand for time
from cominercial advertisers. This, said the Ccmmiesion,
amounts to an abdlication of control over the station Ly
the licenseze to the advertiser, Proadcast licencees were
informed that:

The recuirement of a well-balanced proqgranm struce—
ture, firmly fcounded in the puklic Intcrest pro-
visions of the Communlcations Act, is a responsi-
bility of the station licensee. To permit adver-
tisars to dictata either the proporticn cf time
which the station shall dovete to sustalning pro-
grans or any cther major policy decision is incon-
sistent with the basic principles of liconces re-
sponsioility on whicn Ararican broadcasting has
always rested.l?

Cre stardard of ormceration in the pubkliz interest,
therefore, wn:ld be evidence ¢f a reohsontlle prapartion
of time devoted to sustaining programs. Accordingly, the
Commission statasd that in reviewing the program scrvice

oa forms woruld aficrd aprlicants

.-h

of a station, lts applicat

()
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an opportunity to state whether they would render a well-
balanced program structure composed of sustaining features
or a speclalized service emphasizing programs of a partic-

ular type cr types.

Advearticdng Tvaneasaeg Deafinad and Dearn~inecd,eThe

Elue Zouk reccgriilzed that "advertlsing represents tie only |

socurce of revenuz for most American broadcacsting stations, |

-

and is therefore an indispersable part of our system of |
broadcastirg." The 1ldea cof what constitutes the "puillic
interest" &s 1t pertains to advertizingy had indeed changed

from the ecarly rejulatory histcry of the Commission. The

Elue Bcokx semnad to place upon direct advertising an cffi-

cial stasp cof epproval as indicated by the Ffollowing comments:

Acdvertlsing in cgernera2l « « . and radio advertising
in particular, plays an essontial r2l2 in the dis—
tribution of goods and sorvices within our econonye.
During the postwar era if manufacturers are to dis=
pose ¢of the tremendous ou*tput of whicn our postwar
industry will be capable, they must keapd thelr prod-
ucts before the public « o o informatlive advertis-
ing which gives rellakle factucl cata conearning
avallakle geods and services is itself of direct
beiefit to the listener in his rola as consunare
Concumer knowledge of the new and imrroved products
which contribute to a hisher standard of living

is one of the steps toward achieving that higher
standard of living.<9

Desplte tha legitimzte interest and place eadvertis-
ing hes in American broadcasting, the intzrest of listeners
still Las stropng precedence over that of advertiscrs. The

history of broadcasting, moreover, discloses a limitztien

“Viiid., p. 41.

———————
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on the amount and character of advertising a3 an elemcnt
of publlic interest.

The Comnission indicated that there hsd heen a gen-—
eral relaxationlsf»édvertising standards ia recent years
and that statlions and networks were ignoring the IlIAB Code.

| lnitially, the Ccmndssicn neted that the proportion
of commercial to sustaining nrograms was excesslive and was
the most pressing orolliem re¢ardlng broadcast advertisinge.
The proportion of overall time devoted to advertlsing by
broadzast stztions hed increased steadily since the early
1920's. In addition, the Comnission sugjested that indi-
vidual corvenrcial announcenents were too long and that tliere
appeared to be little lixitation on the uce of spot announce-
ments. The Blue Book intirmated that a ore-nirute or longer
comnercial was too lentthy. The Commission furthar imnlied
that a staudird Le prescribed liniting the ruwler of commer-
clal spot arnnicuncements. For examyle, spot anncuncements
in excecs of 1,020 per week have keen frowvned wpon,

Tiwe practice of "plling vy comercials" was also
disapproved. Listencrs had come to expect a comrmercial plug
to intervene thelr enjcyment of one program to another.

The "hitch-bhlker'" and "cowcatcher" on natwork pro—
grams, now rorer but not yet exterminated, have

at tiaes meant that a listener c¢esiring to hear

tw> consecutive network programs must survive five
intervening commerclal rluas-=the clesing plug of
the first prooram, a "hitch<hiker" plug for anather
product of the sau3 sponsor, a local plug in the
station breakx betveen progracs, a “"cowcestcher” for

a mincr product of tne sponscr of tue second net-
work program, and finally the cpening conmerclsl
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of the second program.21

The Commission also listed as current advertising
problems the time between commercials and the practice of
the middle commercial. Listener satisfaction may depend on
the appropriate length of time between commercial announce-
ments, and advertisers and broadcasters perhaps would bene-
fit from certain periods of uninterrupted programming.
Similar benefit might accrue from thae elimination of the
*middle commercial,"” announcements that come in the middle
of a program such as newscasts.

Thg subject matter of advertising is likewise con=
sideredvby the Commission in the Blue Booke. Téegatriotic«
cod@ércial, wherein the advertising message 13 linked to
a patriotic appeal, is severely criticized. The Commission,
tﬁerefoxe, maintained that an improper appeal to the listen=
er's patriotism in order to sell a commercial product is a
viclation of the public interest. 1In addition, the physio=-
logical commrercial, in which an appeal is made to the lis-
tener to "take an internal bath,"” was viewed with disfavor.
The Commission was concerned about this type of commercial
because radio advertising of drugs, tollet goods, and patent
and proprietary medicines were assuming a disproportionate
share ¢of broadcast time. The Commission, furthermcre, made

reference to pronaganda in commercials and the intermixing

2liyi4., p. 44.
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of prograns and advertising. Rencarding the former, the Comne
mission stated that the place cf the breadcast commecrcial
in our society is to secll goods and scrvices honestly and

not to propacandize one side cf a dolated issue. An indis-

1

crimirate nixing cf procranm centent and advertising, such
as having a news anzlyst also doliver cormmercials in much
the sam2 style &s hils rnews, is thought to be an abusze of
the public intercst.22

In the matter cof the preceding practices the Come
mission pcinted out that it did not intend to concarn itself
directly with advertising cxcczses other thon a disrrcpor-
tionate ratio of advertising time to preoram time, There

did exist, however, a ncod cn the part of the iadustry to

bl
.

(8}

review current advertlsing practices with the cect of

e

0

estarlishing and enforcingy concrete standards
23

£ self-regu-
lation. The Comrnizsion itzelf "has no desira €9 corcern
1tself with the porticular lencth, content, of frritating
qualities of particilar commorcizl plugs."24
Si nce the fublic interest reopires that tha zoount
of time Cevotad to advertising matler sh2ll Leor a roason=
able relation to programning, the Commission included in

its aprplication ferms a requiremant that applicants and

“21114,, ppe 45-47.

231u1d., p. 47

‘-11 do, Pe 56
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licensees specify the amount of time they propose to devote

to advertising in any one hour.25

Specifically, the new
forms elicited information regarding the nunmber cf spot
announcements carried by a station, and an analysis of the
division of tima lLetween comnerclal and noncomercial pro-
gram3. This inforration was cbltained by the use of the so-
called "conposite week," in which the Commission selects,
without advaiace notice to tie licensees, seven days of the
renewal pariod for an analysis of progirall 10ysSe.

The LElue Book 1is vague on the extent or percentage

of time to be cevoted to sustaining or comuerclal programs,

and the auiocr and leagth of coiwierclials and couuwercial spot

announcenencss ashe Commisslon did, however, implement this
repert with a series of regulations defining commercial,
sustairing, nelwork, reccrded, wire and local live programs.
Cther daefinitions enbodied in these reyulations were spot
announcenents and noncomsercial spcect anncuncements.

Tads document was a more detailed review orf broad=-
cast station perxformance in general, and acdvertising spe-
cifically, than had ever before been issued Ly tiie Comais—
sion., The Blue Pock, although nct having the force of a
formal Commission-régulation, does stand as one of the most
comprenensive interprétations of the pullic irterest clause

of the Comminications Act. The report, however, céid not

5

1L.OCe Clt,

n
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prescrive specific standards for advertising, stressing

the idea that regulation in this matter should be assumed
bj the industry. Although advertising practices would fall
under increased scrutiny at rencwal time, tne repcrt's major
purpose regarding advertising in broadcasting seemed to be
to crystillize and reaffirm polizy which had been formulated

in the early regulatcry histeory ¢ the Coundscion.

Adunrtlsisg Practices

LR S

Cy ad

.. R

Ien

A 2

In the yecars Imnwediately follcecwing thwe issucncae of
the Blue ook, the Comnlscsicn had occasion to discuss the

sudbject cf excesszive adve

Lo

tising in szveral declsions.

in 1947, in the Zngena

L

. Fcth case, an application

for rerewal of licence was cCeslgnated for a pulllc hearing
"to dotermine the extent to which agpplicant ia the cpera-
tion cf KCNOU had carriced cut representations made to the
Commission with respect to program service, the past pro-
gramsing practices and future progran policies of KCNC."ZG
The representations made to the Commlssion in prior appli-
cations for renewal of license were that 40% of the station's
tirme would be devoted to ccmnercial programs and 60% to
sustalning programse. The eviience presenlted at the hearing
showed that the average amount of time devcoted to coniier—

27

cilal pregrams extiended from approximetely &2 to S2x. The

25, . - .
L@ nosrne J, l\f‘hh' 12 F.C.C. 182 (1947)0

27

5ee also Re licward vwe. Davis, 12 F.C.C. 51 (1347).
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Commission also probed into the number of spot announcements
carried by the station. The record revcaled that "during

the composite week of 1945, the stasicn brozdcast a total

23

of 2,221 commercial spot announceasents,.' Jr Corprission

:

concluded in the case:

1t is evrident, therefore, that the pregaratdon of
program schedules had to a large extent been con-
trolled by the availanility orf comicrcial s»ot an~
nouncements and the opportunitiss for financial

gain rather than by an effort on the part cf the
licensea to furnish an ovarall projrma plan which
would serve the varled needs and desirea crf tie
peorle of San Antonio and its environs, and a ree
view of the financial position of the station clearly
shows that the arplicait micht well have aciiieved

a satisfactory program balance while at thae sane

time continuing the financizl scundness of his broade
cast venture.<

The station was granted its rerewal of license whea it prome=
ised improved performance, desnite the Comnmisciont's conten=
tion that its advertising policy had rrecluded the mainten—
ance ¢f a wcll-balanced procraa service and that the quane-
tity of commercilels was excessive.

In ancthor 1947 cace, invelving station WIdL, the
30

1ssues were sisllaer. The Covmisclon characterized the

proagram szrvice of WICL &s "over—-cominerciallized,” since over

SRe mrimana . Padeby .Co 105 (1947); Alzo see
Re WRMNX R*‘oac'_"ﬁ-‘_r'.j*rj_wt_o_.;f”‘ M #l. (N.Y. Fii Cases), 12
Feloelae Uuo .LJ‘J..JI‘; N Sorh e L bl *‘:"’_’ C’_‘-_’ ot ?‘10'
13 F.C.C. 520 (1549); t.1. . :‘(‘.3.”’.-:.:1-‘::%..‘.r.‘:;' ooy, tike and
Fischer, 6 7R 195 (19%50).

“Iie Zumare J. Bath, 12 F.C.C. 108 (1247).
30

Re Commaridy Breadceces+ira Corron-y, 12 F.C.C. 85

(1247).
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€0% of the programs broadcast were sponsored. In addition,
seven spcot announcerments within a 15-minute period were
consldered excessive., The fellowing comment from the Come
missicn's docision i3 significant:

On the reccrd, we conclude that the basic reasouns
for the progcram situation that existed at wilL were,
first, failure of the owners of the licensee to por-
ticirzte in or closely sunervise the dav—to-day on-
eraticn of tha station; second, em-leoymant of a
gan2ral manaj2r in comrlete charge of day-to-Cday
operations oa an incentivae pay countract under wihich
the mananer's income was directly relcted to the
amount cf gross sales; third, preoccupation cf the
mAanar2mant and owners with the commercial functions
at the expense of the progranming and service func-
tisrs of the station; and, fcocurth, fzllure of the
owners to insura that program and sales functions
snould ba sacregated, and that control of pregranm
structure should ba divorced from employez2s whose 21
primary functions were the sale of comnsrcial tine.”

The Commission granted the station its renewal of license

princinally on the basis of represcntations macde to it that

the rrogram service would henceforth be impreved. The li-

censee acreed that commercial programs would not exceed

675 to 75% of the total Lroadcast time and that the number

and length of ccemnercial spct announcerents would conform

to more exacting standards, for example, thrce minutes of

commercial continuity in a 14 1/2 minute-sponsored program.32
In still another 1347 case, the Coradssion seriously

questloned a station's advertlsing practices on the princliples

elicited in the Plue Bock. HAnong scveral cther programming

31

e e

IZ‘{d.' p‘ 89.



lapscs, station KMAC in San Antonic, Taxas, was quastlioned
regarding its prior representations with respect to commere
cial and sustaining broadcast time and the quantity of come
mercial szpot ennouncemerts. Frenm the eviderce adduced at
the heariny, 1t was shcun that the station's actual prac-
tice varied consicerzily from renccesentations made to the

mmissicon regarding the amount of time devoted to commer-
cial programs. The actual percentajge of commercial time
would have even Leen cgreatecsr 1f the applicant had followed
the current method of procram clzcesifi-ation, in which each
14 1/2-riinute cnjment of a station's breadcast doy is treated
as a corpleta commercial secment 1If orne or nrore comstercial
spot announcenrnts appear thereine In cemputing its per-
centase cf cocrmmorcial and sustaining time, ctation FMAC had
followed the 21dor method of prozram classificzation in which
all periods of the broadcast day wera trezt2d as sustaining
unlass thoy woere actually raid for. In alZiitlon to a high
prenortion of coxrareinl time in 1ts overcll schedule, the
applicant was shown to have lLroalzast 1,027 cooaerclel spot
announcemnents dnring the cunmpcsoits woek ¢f 1345, and proier
to that had broadcast more than 2,220 spot announceaents
in a ore-wezk pericd. The rractice of inzertlng in excess
of four snot announcements in azy givea 15=-minute scguent
of the brecadcast day was also considered inadvisable.

The evideuce in thls case indicated that thie appli-

cant had not at all tines owoserved the responsipbility to
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serve the public which is incunbent upon him as a broadcast
liceansces Fartlcularly dainaging to his perforuance record
was an urwalanced program structure in favor of commercial
programs and tie broadcasting of &an excessive nuaver of com
mercial spot aimoulceawnise A renewul of license was granted,
hovever, wiwen tiie Commissiva was satisfled tiat tie appli-
cant appearcd tu we coyndzant of his pueclic scervice respone
sivility Ly virtue ol laproved practices during the hicaring
aind prouamdses for increascd diversity of yxogramming.33
The Cciunlssion withhield action on several other
applications fcr renewal of license during thesz years on
similar grounds, and used similar standerds in the awarding

of initial licenses. 1In tie Ray Skate Toacan, Iuc,, ot ale.

case, the Coumisslon prefcrred tha applicant whose program
plans provided for a maximum limitation on cciusercial pro-
grams of 6746 of total roadcast tiwmee his ccupetitcort's

progran proposals provided a lialtatlion of 804 on ordlinary
comrnercial programs and 15% on prograns avallatle for "in-
stitutional" sponsorship, wnich would e kbrcoadcast with or

... 34 - . .. .
without spconsorsinipe. in James Al Moe, et al., althcugh

the average nuwber of comnerclal spot aanounceuants were

in excess of 1,000 per week, thae Couminission in a conparative

33

Ke Hovard e onvis gy as The walias Cume

i
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cany, 12 F.C.c. ol (3154733
Corporaticn (wvikl), 12 F.C.C.
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hearing preferred an applicant on his assurance that the
number of commercial spcts would be reduced to not more
than five in any 15-minute period, inzluding statlion krezk
announcerentse. The successful e-rlicant also maintained
that the practice of using double spot anuouncements would
be eliminated.>>

iln a 1%4Y comparative hearing the (crmmission wa
faced with a choice of awarding a full-time cperation to
one gtation and a daytine only license to another. Radio
station WHAT, Philacelzhila, was awardcd a licensa to opore
ate full-tise, while «T.L was suosajuaently granted only a
daytiice license kecause it was less art to serve the puklic
interest. WTEL had relinquished a sulistantial portion of
control cver its cperation by selling foreisn language broad-
cast tire at a cisccunt to so-called "time-brokers," who
in turn had sold the time and preogroms a3s tley determined.
As a result, the staticn had Lreadeast an excessive number
of spot announcenznts.

In 1ts dacision, tha Cormizgsion notad thazt the meda

4

of operaticon of W Tilh served to make “procramming incidantal
to &and subordinate to edvertising, irstend cf advertising
merely constititing the means of suprorting entertainment,
informaticn and education, ira atatlion's spot announcements,

furthermcre, wers "s50 exciessive in length and nuiber as to

Ra Jares A, N~a (UN0Z), et ale, 13 F.C.C. 443

(1949).
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inmpair the balance between advertising on one hand and pro-
gramming of entertainment and informational value, on the
other hand.">°
In still another case, involiving station WPAB in
Ponce, Puerto Rico, a license renewal was set for hecaring
because of certain program service shortceomings, including
numerous cases of over-commercialization. Broadcast time
had beaen sold to entertalners who in turn sold spot announce-
ments to advertisers, with no limit placed on the number
of announcements which could be made during a program. This
resulted in 20-ninute periocds sometimes containing as many
as 20 spot announcements. The Ccmmission's cdecision pointed
to the desirability of maintaining continuity in broadcast
programs without interruptions for advertising. Excessive
advertising on the station had tended to interrunt the cone
tinuity of music &nd other programs and the Commission rec-
ognized this as not being in the public inteorest. 1In view
of improved practices, however, the license reneweal was
granted.37
thile no station licens2 renewal was refused for
fallure to adhere to the advertising standards of the Blue

Book, numerous apprlications were dzlayed and scrutinized

36ze ForYvrod pacio Crainenving Co., et 21., 14
F.CoeCu 180 (19-3); lso we 5.2 Coovoondty Preadoesting Come
pany («4TOL), 12 F.C.C. 83 (123i7).

37Re Frrteosd=nn Amavisoapn Deandoacdins O T~

- _;.‘,..'
14 F.C.C. 239 (173773 :




70

where there appeared to be a considerable departure from
these standards. It is clear from the reorted decisions
that the Commission, a&s a matier of administrative pclicy,
would consider over-commercialization and related problems
as an irportant elesrent in judging the overall program por-
formance of an anrplicant or licensee.

No speciliic percentages, nunbers, or sejnoents of
broadcast tima were specified. Like the Foderal Radio Come
mission, the Comaunications Comnmission adhered to the 1dea
that its statutory power did not peruit such cetail in pro-
gram regqulation. FPractice, however, gave a clue to what
the Commission thought w2s a propir proporticn. Ircadcast-
ing majazine reported that the Commission was "quiescent
if ccrnmiercilals are 0% or under," but that "if the filgure

pacses €0, fur flies."38

Anntheor Decade of Advertising Ra-uiatinn

In the more recernt histcry of kreadcast licensing
proceedings and administrative action, the Commission has
achered to its peclicies on broadcast advertising. Through=
out the 1950's the Commission maintained 1its policy cf con-
sidering the past prcgramming and advertising conduct of
an arplicant or licensee as an imrortant element in fulfill-
ing his obligations tovard the pubklic interest. The Com=

mission policy on broadcast advertising was reaffirmed,

386rcndc3$tin3 Mrgazins, March 31, 1347, p. 4.
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and sounetimes clarified, in several pertinent cases.
In 13954 the Commission issued 1its decision in the

Cowles Droadzazting Comzany casae, involving two mutually

exclusive telzvision applicants, each having had a record
of past performance as licensees of radio stations. The
Corvalssion succinctly statzd that the choice would not be
mada solcly on the basls cf the percantage of commercialisnm
on the two stationa. "In the absence of a policy statement
or directive from the Commnission, no hard and fast rule

of a certaln aritimeticeal percentaje of commerclals and
sustaining time should be made the basls of a decision.”

In other words, if a licensee has an cotherwise kalanced
program structure consisting of a sufficient nuster of pub=
lic service programs, s»onsored or uinsponscred, he 1s per=
forming the job rejuired by the Commission. A strict inter-
retation of th2 commmrcial versus sustaining co nt secmed
to be undergolng rodifications. In the present case 1t could
not be determined that one appllcant was over-commercialized
with 88.2% or that the other was under-commercialized with
approximately 50%. The prior records of both applicants

indicated cooperation with local civic org-nizations. Ine

—

dead it was shown that the applicant with a hicher percent-

age of comnercial time actually had had a better reccrd of

satisfying the puklic int*reat.B9

39&0 Cowles Proadcasting Co., Plke and Fischer, 10
RR 1289 (1)54-7.' J\loo i@ L..).L\“th.l(’l A3 S (‘annf L’)o' 12 RR 509
T‘956)‘ Re biszayne T"l"\a....é.\..ul ol Cey ll “ \ 1113 (lJ.’U)o
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The Commission further clarified its position with

regsrd to commerclallsm as an element ¢f program performance

%]

in the Southland Television Corpany cace a year later. Here

it was notcd that "a great degrece of commarcializaticn is
not a comparative factor and an agplicant will not be penal-
ized unless it proposes commercialization to such a degree
as to clearly precluda a determination that its overall plan
of programming i1s a well-rounded, Lilanced proposal."4°

Furthermore, in S-~~ra~c-tp Rro=dcastars, Tnc., the Commis—

sion said that "isclated deviations” from a station's other~

wisae acceptatle comnercial policy would not be held against
it as an applicant.41
Throughout this period the Commission had occasion
to express its policy regarding various specific advectising
practices. In appralsing the past programming record of a
television applicant's radio station, the Commission, in

Indinnasolis Broadcasting, Inc., et 21., discussed at length

ona disputant's complaints (1) that "used car advertising”
on a station of one of the applicants was violative of tha
standards of the local Better Business Bureau, (2) that ad-
vertising of an insurance company agency assoclated with

an insurer having some adverse publicity was regularly

40

Re Scuthland Televisicn Company, kike and Fischer,
10 RR €93 (1535).
41

Re Sa-ramer*o Preadrecoters, Inc., Pike and Fischer,
10 RR 615 (1935)‘ AlsO Ra ‘wH:.ZC, II\C., [SAs alo, 24 F.C.C.
147 (1958).
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carriced over th.e facllitics of his opponent's radlo station,
(3) that there was consciderakle “over-commorcializaticn®
in prograns of Lis opponent's radio station, and (4) that
there were aluses in "per inculiry”™ advertising Ti.e last
mertioned pracilce refers to a situatlion wherein an advere
tiser cff=rs to pay a statlon a certain cmcunt for each
reply recelved from listesrers to bils racio offer, rather
than buyling the tinme at usual station rates. The Conmise
sizn, in 1light of the evidance supporting each cormgzlaint,
concluded that "rothing in the record « « o would reflect
upon the qualifications of the applicant."42
ther adveriising practizes ceusiderel by the Come
cslon in 1t3 caze daclsions have incluled "kalt and switch”
advertising, "doublie~billing,” "palmist” advertising, and
beer advertising. "Dait and swilch" advertising has rei-
erenca to the practice of advertisiang an aprarently atlrace
tive bargzin at a low price to oblain a raspinse. A response
is uvsually met with an attempt to induce tino purchase of a
new or different prcocduct and generally discoureqas the pur-
chase of tlwe advaertised jroduct. The Cornlssisn las frowned.

upon. tri practice aud warnel that & licensce 1s respoasidble
43

for this tyre of advertising kroadeast over its facilities.

-
li Re ’].;v‘rhanawr‘l's Y‘r‘n:-\ ema i—{ ‘"73 I,"-,’.'sJ‘G“?": g_.l;.. 22
F.C.C. 471 (1955 ALDG ang T L Doy Do s ey SO
22 F.C.C. 1033 (1437).
43' ooy rim Al d CAasnerd ~ e R’ N .~
Re Bk Arcadenzting Zoxvica, bike and Flocher,
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In The Neles~y RAro=d-oasters case, the practices of

"double-billing" and "palmist" advertising were discussed,
The former 1s a questiocnalle technlque in whlch a station
issucs two seperatae bills for an account, one to a local
advertiser and another to the nationn2l aavertiser in a co-
operative advertisingy arrangement. When a station practices
"double-killing,” the natlonal advertiser actuzlly acsumes
the entire amount of the account. “ho Commission in this
instance found that the station involved in the billing
practice was not entirely at blame and dismissaed the issue.
At 1ssue 8lsd was the matter of "palmist" advertis-—
ing, commcrcial spot announcements indicating wihere and when
people could have their palms read. The Commission's de=-
cision cbserved that pala reacding was not contrary to the
laws of tha jurisdiction in which the staticn operated, con-
sequently "neither 1s such advertising contrary to the Comn=
munications Act, nor to the rules and regulations of the
Commission."44
In a similar interpretation, the Commission in WPTP

Radio Company maintained that the bkroadcasting cf becr ad-

vertising was not to be held against an epplicant when the
sale cf leer 1s legal in a majorlty of the countlaes in the
station's service srea. i1he Commission made it clear that

such advertising was "a matter peculiarly within tihe realm

44Re The Delsea Broadcastors, 25 F.C.C. 4492 (1953).
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cf the licensee's responsibility."45

A significant point that pervades most of the decis-
ions on this topic is the Commissiont's reaffirmation of
pclicy that a broadcast licensee has a primary responsibil-
ity for determining the propriety of advertising broadcast
over his facilities. In no instance, furthermore, can this

responsibility be relinquished. 1In C»lf Com=st Broadeasting

Comnany it was determined that "the delivery of lengthy com=
mercials without thorough screening and their presentation
by an individual who is simultanecusly the announcer and
the interested advertiser is of douktful propriety.46 In
a similar case in which a station surrendered a considerable
portion of its advertising responsibility to a “"free-lance
personality system" resulting in excessive advertising, the
station was given a serious "demerit" regarding 1ts program
schedule. The Comnission considered this a grave case of
menagjerent neqlect because proper responsibility for adver-
tising and related matters was not assumed.47
The Cormisslon in tha preceding cases weighed the
past programaing conduct of an aprpglicant, both as an over-

all record cf perfcrmance in the pubklic irntesrest, including

4533 WPTD Radin Lomnanv, Plke and Fischer, 12 RR
609 (1356).

-

“iie Gulf Const Lroadoasting Comranass Pika and
Fischer, 10 R 773 (1¢34),
47:a .¥AT, Inc., 22 F.C.C. 117 (1957).
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the proportion devoted to advertising, and as a matter of
specific advertising practices. It is falr to conclude
that the Commission, as a policy matter, would frown on a
clear abuce cf advertising practice, porticularly as it
would affect the entire progran service c¢f an applicant;
this would influence the selection of those most likely to
cperate in the public interest.

-2 ¥4 P - - L] ™~ 4o W — N g 2 - — N A
Aiministrativa Sotion 3a Cirer Mlvarilising Yatters

Pricy +n 1270 .=~Lluring the perlod following the issuance

cf the LCiue ook and before 1360, tie CommisLsion took ace
tion in several matters of importance to broadcast zdver-
tising. Cf particular sigrificance wver2 an additional state-
ment regacding 1§§gar advertising, a fosnel lialson arrangee
ment with the Fedcraiﬁgggzgmzbﬁﬁission, and Counmission com=
ment relating to nding advertising legislation in the Cone
sresss R _ .
In 19438, Sam Morris, acting on kelhalf of the National
Temperance and Prohilition Ccuncil cf Jasiiington, D.C., had
petitioned the Commlssion asking fcr donial cof license ree
newal of station KRLD in Lallas. The petitioner contended
that, since KXLD had acdvertised alcohollc Leverages but
had refused to sell time fur abstinence messages, its 1li-
cense should not ke rencwed. Although the Commission denied
the petltition on the ground that an lncdustry-wice proilem
was raised and should rot ke sclved in &n individual ine

stance, it did remaxk that the coverticlig cl alccholic
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beverages over the air could "raise substantial issues of
public 1mportance."48 A3 a harbinger of a mora corprchen-
sive statement, the Comuissilon cbscrved that because there
are tho 2 stroagly copposed to alconucl, tha advert sing of -7~
such ralses scrious iscuzs.

Turee yoars latcor in an aancucczioent entitled "Broade

cast of Frocrans Advertising Alcohclic

averasns” the Conwe
sion enunclatzd trha followlng policy:

Therza 13 no fz2-eral law which prohibits the adver-
tising of alcoholic beveranes Ly mcans cf raclo.
The Conmiszion's aultlhcrity with resnect to the ade-
vertising of liquor by radio comes into play when
it passes upon an encvlication for renewal of license.
In states and localities where the sale or adver-—
tising ¢f alcoholic beverages 15 pronibited by law,
such advertising by radio would be contrary to the
putlic intorest. la the arscence of laws prohibit-
ing the sale of hard licuor, the question is ten-
dered whether such advertising would only cppeal
to a limited group in the community. The broad-
casting of 1lijuor advertisaouents may ralse scricus

. soclal, economic and political issues in the com-

 munity, imposing an owxlijation on the station to
make time available to groups desiring to promote

. temperance and alstincnce.47

[y
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that in 1is revicew of gpplicaticns for rencwal 1t considers
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all mattcrs that kowur on the coverall cpiration cf broadcast
staticns, iincludiug conmglaints and exprescions c¢f views re-

"

ceived from tha pullice A greabt mary of tia coirlaints had
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reference to excessive commrcialization and false and mis-
leading advertlising. These reports, acknowledged the Com—
mission, *"are usually resolved by corrcz=pondance with the
stations involved" and, in some instaiicus, by cooperation
w;th the Faderal Trade Comalssion in that ajency's efforts
to protect the pullilc fionm cdeceptive Lroadcast advertising.so
The Commissicn, in this rosnect, rewcrted that initial dis-
cussions had bhe=2:n held with the Federal drade Comnission
recxarding possible mutual procedur< in Gaceptlve advertis-
ing cases. e
Un rezruary 21, 1357, the Comr.ission released a pube

lic notice 1n which it forwalizad a liaison hetween it and
the reder:al Trade Conmisslone. The announcement relterated
Commission policy regarding misleading Lroadcast advertise—
ing, in addition to setting forth the new policy concomitant
with the liaisovn. In part, the Commizsion stater:

The redcral Cornmnications Cownlssion hias consist- ;

ently held tnat the selection and presentation of ;

program material, including aavertising, i3 the re-

sponsibility of the broadcast station licensee, ;

subjact to its statutory okligation to operate in

the public interest. In fulfilling this oblica=- v
tion, a broadcast station is exnecta2d to excrcise

reasonable care and prudence with resvect to adver- ;

tising copry in orcer to assure tnhat no raterial
is broadcast vhich will deceive or mislead the
iJ‘JquiCo o o o"l

10 DU ; R, S -
22 iomp ol femord o f FLC.C. (1355), ppe 112-113.
Sl . 1 . + AN .y % TR R o - v ‘_1
p@ Limisnn (- R S U T A D R oA | o oA
nd Mieleading hadio Ari Todeeision A f«:fi*vv Feuru
a g bhacio and Gudx LIS 11y Festuacy 21,
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In fcllowing a procedure of notifying stations of complaints
invelving ellened broadcasting of decentive advertising,
the Comrission gald it <did not attemnt to determine the

merits of such coemplalints. lowaever, it wss made clear thats
wWhere a findina has been made by an authoritative
Lody such as tihe Federal lrade Commission that par—:
ticuleor avertisipg ratter 43 do-ontlive, thy cone- |
tinuved broaucasting by station licensees, of a2dver-='!
tising rolerial found 4o be dacoutivae v tle FIC :
would raise serious questions as to wheticr sucn
staticons are ooerating in the putlic lntcrest.s?2 ‘

In orcder to permit the Communlcatiors Commission ¢ arprise

' Lroaccast stations of acvertising found o ba false and

~ oA

misicadli i, a coovmarative arrasgerent was arrived at whereby

‘the FTC advises the FCC cf cueskticnable advertisirg kroad-

‘cast over rziio and television statlons. The spocific pro=-

cecdural arrencament wag outlired as follcwn:

- e o« o Where a reresentation or staoterant dissens
inated by radio or television forms tue Lasis or i
p3xtial kasis for the issuvance by tha FTC of a :
cumplaint, an order to cease and cdesist (including
initial gacisions) or accontarce of a stinmlation, |
the £CC will be provided with a copy cf sucn docu= |
nerts tovether with the c2ll letters and locztions \
of the stations which brcadcast tne que,tioned rep- | ‘
raseniations. The FOC prorosanss to comvvinicste the |
abcve information to the stations involved in order |
that such staticns ray k2 fully informned in the ‘
natters and pe in a position to consiaer taking f
action concistont with their s-eraticn in the pobe |
lic interest.>" -

In exercising this responsionility, tne licensee should be

SZLQCo cit.

dJ-L()C'o cit.
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cognizant of his hich status as "trustee" for the cperaticn
of pulllcly owned facilities and should act accordingly.
Ercaccast licensees, as t.e Comuission coucliuded, should
rict:
e o o rely solzly cn tne acticn cor dirccticn of the
Federal Irace Commission, nor should they suspend
thelr cwn continuing eiforts in decermining tie
suitability of advertising material to ve wroade
. o . ’ . . [ S
Cast Cverl Liclr jacliliticoe.vs
A liceusce, mcreover, rust excrcise en atiirrative
3

resronsicility ilorecpective of tie vcurce of the retecsial

broadcaste In edaltlion, advesrtising siiilar to that which

was previcusly dfound deceptive should ralse guections on

3

tihe part ¢r brcadcost scations as to the prepricty of such
materiel.
\ 7 Laaer Lie foreygudng all angwaent, the Counlsslun has

Y Of

= Y 7
v~/ continued to alstain froa proceading acalnst licensecs and,
i
/ in gericral, leaves the questlon of whenicr acvertising is
faelse up to the Federal Trade Co.sidssion ilostead cf meaking
iks own inderenueit deteraination. Ia fact, the Conuunica-
\/--/
ticns Commission tekes the position tihatr tia correctica of
cffenscs snould be uncoarteken Ly the stations and thet its
reports exe soleliy for the purpose ¢f givirng then the nec-=
essary infcrnaticne. The procediue, furthoeinirse, foruelizes
an earliecr Coondssion policy in wildch e proclem i ialse

advertising over tae alr is enlruonitcd tu tie Federal Trade

Ccruiisgsiones
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The lizison arrangement between the two accncies
tends to treat broadcast mecdia like their ccrupetitors, the
printed media. Since the latter are not subject to revoca-
tion proceedings,»a magazine or rewsparar who publlizhos false
advertising cannct be crdcred cut of business Ly a govefA;hm
ment ascncye. Accordingly, when coercive action in this mat-
ter is éélégated to the Federal Trade Coramlssion, that agency
proceeds againﬁﬁ the spo..sor who mikes the false clainms
for his prcduct and not &gainst the broadcast station.
fhis procedﬁre, therefore, treets lLrecadcasting like other
media. Tihe il hecler-Lea Act expreszly exerpts the advertis=
ing media from the jurisdiction cf the Tralde Commiscion.
However, the media are guilty cf viclating the statute if
they refuse to cdisclose, in response to a request by the
FTC, the narwe ard acdress of an advertisar who has used thelir

faclilities; and guilty 1f they thcmselves make any false
[~

(93 ]

claims over thair own facilitiles.,
In the year following the anncuncewment cf the FTC
liaison, the Comuission received 206 cocunwents from the FTIC
involving questicnable kroacdcast advertislng, including
stipulations, complaints, and cease and desist orcders is-
sued by that agcncy egainst verious advertisers. More than

300 stations were listed by the FIC as carrylng the

©

s"H(enry Re Goldstein, "ine broadcaster's kesponsie—
bility for Advertising,” Jourral of Proadcaszting, Vol. V,
No. 1, winter, 1900=Cl, [le Guy Cue
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questionable advertising which included medical remedies,
cosmetics, electric razors and various other products. The
Comnmission ncted that it would "continue to refer to the
FIC complaints received from the puillic wnlch involve pos-
sible falce or misleading advertising on the air."s6
There have becsn two propesed anacndrents to the Come

munications fct regerding the regulation of broadcast ad-
vertising that haeve keen discussed on the flcor of Conjress
during the 15 years covered in this secction. IDcth of these
would have had the Commission regulate the proportion of
progran tine to ke cdevetzd to advertising. Identical bills
wera introsuced in Congress——Ho.R., 5741 in 1975, &and H.R.
4571 in 1957 by Representazlive J. We liceelton of MNassachu-
selts——wilh the purpoce of emending the Conrunlications Act
"to provide for regulation cf the amount of radio and tele-
vision program {iine widch mey be deveted to advertisinge.
Specifically, the bills souuiht to add to tie Curaunicaticns
Act of 1234, lact I, Title III, the Iollocuwiny provisions

Program iime uevotad to advertisiinge.

Sgckion 330, Whe Conndsslion ohwll prescr e ap-

praprlatu regulations, applicalle to licensees,

progran s)ponsors, and onowis, to dnsure that, of

the total time availaule ftor any radio or televise
lon progiam, the propocrtion of such time which is

anrnual konwrd of F.C2.C. (13353), pe 124,

T102 Coneres ioral Rroned, S4th Couress, nl Ses-

sion, January 15, 1340, SiTe Also thﬁf’l Covmimications
Ear Journai, Vole. xXv, hoe 4, 1957,
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devoted to advertising shall not be cxcessivn.sa
In its formal comments on H.R. 5741, in 1555, the
Commission stated:

The Commission 1s not .aware of the fact that there
have been, and are, abuses with respect to the
amount of time devoted to advertising over partice
ular radio and television stations and on particu-
lar programs broadcast over some stations . « «
the responsibility for determining the amount of
radioc and television time devoted to adver

is the responsibility of the individual station
licensee. However, connoction with ttvzcning

The Congress was in sympathy with the views of the Commige
sion and subsequently refrained from enacting the proposed

revisionse.

102 Congressional Reccrd, 84th Congress, 2nd Ses-
sion, January 15, 1956, 927

59see Comments of F.C.C. on H.R. 5741, Mimeo #21521,
adopted July 20, 1955. Also, Interim Report, op. cit.,
Pe 74.
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RLCENT CCMMISSION ADVIRTISING POLICIES

ihe moterial in tnis cliapter will focus cn sciwe of
the nmure ligoertunt adidnistretive procoeeaings of the Jomiise
slon in the area of kroadcast advertising frowm 1300 to tha
prasent. The material 1s Ly no means exhaustive or defin-
itive. Fy principazl objcctive is to Lring the study up to
date with an analysis of sovix significant policy directives
of thie Cowuidssion that are pertinent to broadcast advertise
ing. Since much of the policy in ccrtain maticrs is in an
embryonic stage, it will often be necessary to uerely stcate

a prollenm area cf advertising currently before tihe Concilssione

Spansorchin JAndificabing

With the developient of broadcast scrvice along
private comrmercial lines, it has kecorme a well established
principle ¢f government regjulation c¢f the varlous broadcast
media that the pullic 1s entitled to legal protecticn against
Cacepticn in conuwerclal advertising and th s.reading of

ropaganda and ideas on public questicons through radlo,
televislon, aud otlior media of nmass comnuenicaticne. This
principle has lony becn reccoanizoad, and Leginning with the
Radlo Aclk of 1927 and ceatinulny with tha Zncorporation of
Saztlon 317 into trhe Commmnications et of 1224 there has
Lexn a constant roouiroermant haot 21l walttor Lonadoast by

24
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&ny station for a valuable consideration is to be announced
as pald for or furnished, and by whom. Basically, this
requirenent s£imply means that the public has the right to
know who has caucsed a given program or portion thereof to
be broadcast. By letting the public know with whom they
are dealing, they can evaluate for themselves any "message"
presented. Therefore, radio and television statlons have
the legal oblligation to tell the public the source or sSpon-
gsorship of the material they broadcast.

The sponsorship identification requirements of the
Communications Act have been supplemcnted by the Commission
which has established rules more specifically stating what
must be identified and how it should be identified. /The
requirements for talevision and radio, both AM and FM, &re
essentially the sama. Generally all program material which
1; broadcast must be identified as to "sponsorship" if any
consideration is directly or indirectly pajdi as an induce-
ment for its keing broadcast.l

"Sponsor" identification applies not only to pro-
grams cffering ccmmercial products or service, but also
covers all other programs or parts thereof invelving some
consiceration passing to a station from an outside source.

For example, the rmere providing of material such as scripts,

records, films cor kinescopes can be considerations requiring

1FCC, Rulea and Reculations, Secticns 3.119, FM;
and 3.2C52, Flj anld Jeboay uve




es

"sponsor®” identification. For the purpose of emphasis, the
Ccmmission rules specifically mention political brcadcasts
and programs involving the discussion of public controver-
slal issues. If reccrds, transcriptions, talent, scripts,
or other material or services of any kind are provided, either
directly or indirectly, as an inducement for such a broade
cast, then the source cr "sponsor" must be revealed at the
time of the broadcast.z
The rresentation of such issues in & news program
does rnot thereby relieve a station of making proper identi-
fication of any material provided for the program. The
Commission made its position clear on this matter in a 1253
case. A national trade association had mada available to
television stations kinescope summaries of Congressicnal
labor hearings. The stations that presented the kinescopes
without 1ldentifying the association as the source were cited
Ly the Commission for viclating Section 317 of the Act and
Section 3.654 (a) of the Rules. The fact that the films
had been provided free of charge and tiiere was no considers
ation other than the films themselves was lmmatericl. The
rroviding cf the kinescopes was inducerent to show them and,
ther«fore, required identification.3 In mcre recent exame

ples, several stations in Minaneapolis were imposed forfeltures

°Iv1d., Sections 3.119 (d), 3.269 (d), and 3.654 (d).

325 Annval Rancrt of F.C.C. (1553), p. 43.
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for fziling to identify the sponsor of a taped statement
by an individual urqging passaqjge of a proposed local ordinance.4
Time consumed by any civen procram material has no
Learing on whether or not "sponscrship” must be disclosed.
The irrelevance of time is well exenplified by the case of
the "teascr" announcement. A "teaser" is a ghort and suce
cinct announcement utilizing catchwords, slogans, symbols,
etc., desigried to arouse the curiocity of the public &s to
the identity of the advertiser or rroduct, which is to be
revealed in subsecuent arnourcerents, The Comnmission had
been corcerned about the use of such announcoaentse Cn
Decender 13, 1%9€1, in a forfelture proceeding, 1t fined
staticn KCAV, Santa Monica, Califcrnia, for viclating the
sponsorship rules by broadcasting "“teaser® announcenents.s
In a pukblic notice on lFay 29, 1962, the Commission
warned that "teaser announcements which do not adequately
reveal the ldentity of the sponsor are in direct violation
of Section 317 of the Act and of the Commission's rules."6
The Commissiont's policy and practice in this matter was ree

affirned a year later in the D2streop Eraadcasting Company,

4.

RR 2nd 491 (Tma)- nuo e n
a.d fiscler, RR 'nn £29 (19 :T". 3 direiiie
Irc., Like anG iischer, R 2+4 504 T30037;5 we ‘
Castiny, Inz., Pikxe and Fischer, RR 2nd 459 (1703).

e and Fischer,
Pike

e H
oy =

Lalul
AUCRE

573 ramual ilonert of F.C.C. (1962), pe 47.

®sce Pilke and Fischer, 23 R? 61 (Fay 29, 1962);
also 22 7"nmuzzl Receort of FoCL.Z, (1T32), p. 54,
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Inc., case in which 1t noted that a licensee "cannot escape
respensibility for such violations."7

Programs advertising commercial products or services,
regardiess of length, only require one sponsor icentificae-
tion announcerent. This wmay be at the begilnnlng, end, or
any other spot in the course of the program. However, po-
litical broaccasts and programs involvirg discuszion of
public controversial issues nust be identified as to spon-
sorship, both at tlie beginning and end of the kroadcast,
if the program is longer than five minutese. 1f such a pro-
gram 1s of five minutes' duration or less, only one sponsor
identification i3 required, and it may be either at the Le-
ginning or conclusion.8

Sponscr identification announcenments rust “fully
and fairly disclose the true ldentity”" of the person or
person3 by whom, or in whose behalf, program naterial is
vgponsored.” If a station knows that a person is arranging
for a broadcast as an agent for someone else, then the sta-
tion must identify that person and not the agent. Further-
more, licensees have the affirmative duty to exercise "reas-
onable diligence" in detexmining who 1s furnicshing materizal

for broadcasts, in orcer to be able to mzie full disclosure

7Re Rastron Proadcastinag Comnary, Inc., FPike and
Fischer, 24 i3 luos (asudie

€scc, Rules ard Recndations, Scctions 3.112 (d4) (g),
3.239 (3) (g), &G Jevum (Gl (yle
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to the public. For programs advertising commercial prod-
ucts or services, announcements which state the‘sponsor's
corporate or trade nane or thia name of his product are sufe-
ficlent to satisfy the rejuirements of the law. In the case
of programs such as a political broadcast, if sponsorship
is by a corporation, committee, assoclation, or other uae-
incorporated group, such a sponsor must bae disclosed in the
identification announcenent. ror such lroadcasts, the sta-
tion must require that a list of tiie chief executive offii=-
cers, or mcmoers of the executive committee, or the bozrd
of directors of the "sponsor," be availlable for public ine
spection at one of the stations in a community carrying

the prcgram.9

A Kevislion of the Soonsorshio Identification Rules =

The late 155V's and early 19c0's were turbulent years in

the broadcasting industry, marked Ly revelations of “"payola™
and other deceptive practices that brought heavy criticism
of broadcast programming. There was widespread interest

and concern emong the public, Congress and tbe Lroadcasting
industry, Cn Farch 16, 1960, the Commission publicly stated
its general policy position on practices in contravention

to Secticn 317 of the Communicaticns Act and the Commissiont's

Rules implementing it. The pullic notice sought to delineate

d7:14., Sections 3.119 (b) (e) (£) (g), 3.229 (b)
(c) (£) (g7, and 3.654 (o) (e) (£) (g).
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what kinds of broadcast activities and practices would be
subject to positive consideration by tha Commission in test-
ing violations of Section 317 and its rules. Among the
practices specifically elaborated were (1) the playing of
“free records" without accompanying annour.cenents of the
fact; (2) "promotion of outsida activities," for examnple,
vrecord hops" with hidden cor.zideration paid to stations
or performers by record companieg; (3) acceptance of "gratu-
ities" from persons and organizatlions not identifled with
broadcast activities, in their kehalf; and (4) "plugs" or
"gneaky comiwrcialsY where conasideration is paid to the
station or its emrloyees, for mentlonirng a product or serve
ice withcut an aprronriate anncuncaeient of such pﬁlucug.lo
he impact of this public anncuncemznt on the broad~
casting industry broucht fortn a nuriser of reTuestks foom
broadcasters aind other 1lnterested pavtles seoking 1ts clar-
ification and the opportunity for furtrcr proceelings. The
Commission subsequently issuoed a notice c¢f pullic inguiry
in April, 1230, stztingy tnat it would receive thio views and
comnents of all intarested parties.ll The corenents were

’

nunerous, particularly thoze odjzcting to the Connlssion's

19,

‘\p ,vx \n&-:p—cn-‘v’ T }f.: 3 \fir ::‘»'x ~n \f Fﬁ'f;.s/‘r":\“e::t E”f"‘,ﬁ"
rial, FCC FULTIC hotice jvoe Chaud, ALCil 1Gy lvuwy EiKE
du\.i li.,u_hu:‘, 19 ~2 1522=1577 (lzufﬂ).

11\ \ v [ RN 2 A Yakad ’ ~ D &
in the matter of *ic Notice (FCCT CU-239) dated
larch 16, 1360, centitled 5- :‘:if;}:‘btlf}’:f’tn of
Jreadeast [ rrerial, £CC DUCAGL inve dowuty <o k.. o 0w
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interpretation of Sectlon 317 roequiring that &l free rec-
ords played by a station must be accorpanied with annouiice=-
rents ldentifying the donors and indicating tiiat the rece-
e}
cords were furnisued witaout cost.l“
Cn Scptew.ar 13, 1960, widle this roticr was still
in a formative stafe at tne Commiscion, a bill (S5.1228) be-
came law aund amcuded section 217 of the Coumrminications Act.
Arony otlier things, it redefined situaticns ia which krcade
cast licensces must make sponscrship identificaticn arnounce-
ments. The following pruvision was added to Scction 2173
Frovided, that "service or other valulile coasidcer=-
ation 2.1 noet incluce =y soivice or uz‘o;,.rty
furuisiied without cliarge cr et a nomdnal chegTe
for use on, ¢cr ia comwction wit:, a Lroawcasc un-
less it 1s 80 furnlslied in consideration for an

iocnbilicallon dn a Lroaciact O any pKrson, pLol=
uct, scrvice, tre dCGu‘k’ cr brond riece beyond an

b B SN

ilentifilcaticn wiuich i35 rewscaacly related o thc13

3

us2 of such service or property on the broadcast.
The effoct of this provision was to exenpt frcm the
announcenent requirenants of Section 317 scorw situaticas
invelving the furnishing of services or preperty to licens—

eecs withcut charge or &t a noniral cherge for use oa or in

cornection with Lroadcastse 1k nwdiflies iz rigild

12

Sea waltix B. 5nwry, Prorignodire gnd Coveorraents
FesrnneiYd)jtics pnd Frrilobions (icot Lansi. iy bicnloaas
Bt - et b v A B ol s .....‘.< - " o . <>

~ . 1~ " Lo -
1‘4.(.»4;.\;«;; [CRRTEW =] Utu.sv»&u.msx bivaoy 1 \-1)’ PCo cab=dide
13 vSeq T rcuw.s'~-+4w«; Pet o 1774 0t EN P-ande
Y e e P - — e e o s
a . [, 0 .

f“'\.‘:} '":::__T:_":‘_‘:_‘-_._‘ e L ledd ofled Ay L02 fue O A\i revaoed
To UCtulnr, dsciy weceien 317 (a) (L). sSection 217 wes
aaended to read as avove Ly Fulllc Law €6~732, £4tLh Con~-
gress, lst sezsion, approved Suopie. er 13, 150, 74 51ate
€39. It foxa2rly reail, in essciuce, as it apxaiisd 1a Chap=

tes I, under Sceciieon 2 of this peier,.

-
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interpretation placed on Section 317 by tha Commission in
its Public Notice of March 16, 1960.

In orcer to extend tha reach of Section 317 so that
it could cover payments made to statlon empioyzes and others
for the 1inclusion of matter in projrams intended for broade
cast, a disclosure section (Section 503) was added to the
Act. Tie section reulres anyv person giving orxr receiving
money, scrvices or other valuable consideration for inclu-
sion of any matter in a program to be broadcast by a licensee,
to report such facts to his supericrs. They ian turn are
reuired to pass on the informaticn so that it may reach
the licensee over whose facllities the program is broadcast.
when such irnformation resaches the licensee, subiection (b)
of the new 3Section 317 requires the license2 to nake an
appronriate annoud.icemunt rz2garding such paymente. The li-
censee mist use reasonavle diligenca to cotain tne informa-
tion necessary to make this announcement. Any person who
violates any provision of thils section is suwject, for each
such violation, to a fine of not more than $10,u0J or ime
priscnment for not awre than one year, or buth.li

25 a rosult of this new lejisliaticn, con Jepterber 20,
1559, the Comnission withdrcocw its Notlce cf Inguiry, notlag

hat rules relating to coonsorsihip of breadcast mxterial

"
l*}bij., section 533, "_liscicsure of Certain Fay-
rents," adurd to tha Act by rusllc Law L5<752, cnirovedl
Serte 13, 1360, 74 sStat. Gud.
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would rerain in effect until revised, except where super-

15 Subsection

seded by Section 317 cf the Act, as amended.
(c) of the revis=d Section 317 directed the Cormissleon to
prescriue approrriate rules end rejulatiorns to irjlonent
the Congressional intent expresscd in the ncw wording of
the Section. Cn April 27, 1221, tne Ccrmission prcecposed
rules (Cocket No. 140534) to inplemeont the zoeadients to Sec-
tion 317 enactad by Conqgress the previous yﬁar.la Su R
quently, by Report and Crdder edopied ray 1, 19C3, the Com=-
mission promulgated reviced sponsorship iventification rules
to implement amended Scection 317.17
The new Consiission Rules, for the most part 1den-
tical in Sections 3.119, 3.229, and 3.¢54, were efiective
as of June 20, 1%u3. Added to subsection (a) of the Rulas
for standard, rM, and television broadcast stations was
the same provision that had been affixed to Section 317
of the Communications Act. The new rules excmpted from
the announcement reqiirements of Section 317 scone of the

situations invclving the furnishing of services or prozerty

to licensees without charge cr at a ncminal charge for use

15pcc public Notice 60-1141, No. 93745, 25 Fatinral
Reqlster 9177 (19¢0).

1059 ppriinl vemart of FLC.C. (1962), p. 54.
17 .
Re Arest i """ilit\’ of Snonanys r.sn ](\tnrui‘i jratinng
112.;, FCC Puitic wulice UJ-%\IJ e le.l-t, sy Ly l)‘u.'v.

Téfor a comprehensive nistory of the sronsorship icentifi-
cation proceedings, see 23 Feoieral Recizuior 4707-4717,
May 10, 1963.)
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on or in connection with broadcasts; in effect, it modified
the Commission's strict interpretation enunciated ia its
Puklic Notlce cf Farch 16, 19340,

In adceptling the new leglslaticn, Conygress had set
forth a series of twenty-seven exarmples to illustrata the
intended effect of the proviso clausz2 1n amcaded Section
317 (a). In its bublic Nstica of lay 6, 1303, describing
the ap;1icability of the new sponscrshlp identification
rules, the Conulsslon listed thirty-six illustrative inter=-
pretatlons, 1incliluding the twenty-seven exanples nentioned
above. Several of these interpretations may be suminarized
as fcllows:

l. The nere furnishing cf records to a troadcast
station or a disc jockey Ly a record disirilbutor
for Lroadcast purposes dces not reguire an appro-
pcriate announce.ent pursuant to Section 317. 1If,
however, mcre records than needed are supplied, or
if payment to a station or disc jockey are in the
form of cash or other prcperty, or if any speclsal
Flu33zing of the record supplier or pertorning tale
ent 1s to bs made in return for tne record, an &p=-
prerpriate announcement is required. It should be
noted, moreover, thnat the principles cpplying to
records, also apply to otuer property or services
furnisned for use ¢n cor in cconecticn with a broad=-
caste

2. Wwhere payment in any forin other than tihe matter
used on or in connection with a broadcecast 1s nada
to tie station or to anyone engaged in the selec=
tion of progrom matter, an announcement 1s reces=-
sary. For exanple, an announcencnt is ra:quired
wirere a Cadlllac car is given to an announcer for
his own use in return for a mention on the air of

a procduct cf the donor.

J. uwhere service or preperty is furnishied free
for use on or in connection with a program, but
where there is neither payment in consideration
for broadcast exposure of the service or property,
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nor an agreement for identification of such serv-
ice or property beyond its necre use on the progran,
no announcement is required. In a case where news
releases are furnished to a station by Government,
business, lauvor and civic organizations, and pri-
vate persons, with respect to their activities,

and editorial coument therefrom is used on a pro=-
gram, an announcemnent 1s not required.

4. The announcement requireicnt of Secticn 317
contemzlates tie explicit idoancification of tae

na.we cf the ranufacturer or seller cf goods, or

the generally known trade cr crand nane cr the gocds
being sedvertised. Therefore, 'toz2cer”" announcements
and mail order scolicitaticns ia wirich thie sponsor

is merely referred to as "Flower JSez2ds™ or "leal
-state," are not in compliance with the Comnission's
snonsorstip idcntification Rulcs.

5. If a station carries an announcemcnt cr program
cn behalf of a cendiacte for puslic cifice or on
bel.elf of the prcponents or opponents ¢f a public
controversial issue, ldontiilcetlion rust ke bruvad-
cast which will fully &and fzlirly cisclcse the true
icentity cf the persoa or percons by whem cr in
whose kehalf paynent wes made. An anncuncenent

at the conclusion that "the prececing wzs a paid
political annourcerent," for instance, 13 nct suf-
ficlent.

6. The fallure cf a station to moke an agpropriate
annourceent as to the party suprlying projram ma-
terial in the gpresentation of program matter involve
ing coutroversial i1ssues cf public impzortance is

a viclation of the Coundssion's sponscroicp iden-—-
tification rules. The Cecmmission reguires that a
licenicee excrclse due diligunce in ascertainlag

the }gentity of the supplier ¢f such program mat-
ter.+

how Policles Influcncing Erocadcsst Advertlsing

Several developrents regarding the Commission's
policy and practice since 1550 require mentloning although,

in some iastances, they do not deal specifically with the

IBLC): . Cit,
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regqulation of broadcast advertising. They are presented

in thLis section because they indicate the exranded scope

of activity cf tne Commission, and its supplemental mctheds
of dealing with violations.

Vow Bolicy Statamant aeCn July 29, 1360, tie Commise

sion releas=d a significant report and statement of policy
in connection with its programming inquiry of late 1959

and early 1560, ‘lhe report set forth the Commission's views
Wwith respect to its powers over prograuming and what it
considers the okligations of broadcast licenseces. It re-
iterated rrevious policy that licensees must assume respon-
sioility for all material broadcast over their stations.

As to the obligations of a station licensee for advertising

matter broadcast over his facilitles, the Ccmmission sald:

with respect to advertising material the licensee
has the additional responsiltility to take all reas-
onable measures to eliminate ary false, misleading,
or deceptive matter and to avecid abuses with respec
to the total amcunt of time devoted to audvertising

continuity as well as the frecuency witn which reg-
vlar piqgrams are interrupted for azvertising mes=-
Saf_.]eSc 7

In its 1960 policy staterent the Commission repud=-
jated its Elue Book standard regarding sustaining and come
mercially spoasored programse. In lignt of current stand-
ards of practlce, the Commlssion saild that "there is no

public interest basils for distinguishing between sustaining

19e rotiork Pr orranming I“~"*m1, Report and State-
ment of Follcy, fee GuU=viu, July <9, louue (3See 25 Federal
Rectistrr 7291-7296, August 3, 19G0.)
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and commercially sponscred prcgrams in evaluating station
performance."20 Indeed, uncder modern conditions, sponsor-
ship may foster rather than diminish the availability of

significant puklic affairs and cultural krcadcast programe

ming.

timng ©f Crmrmicsion |
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Rules and Remulations.~=Under a 15¢0 Axcendrent to the Conm=

minicaticns Act, brcadcast stations which engage in vinla- |
tions that do not warrant revocatiocn proceedings can be ;
held lialle for forfeltures to Le pald to the United States
Treasury.21 Also, under this same amendment, the Commis-
sion is akble to issue short-term licenses (less than three

years) to stations whose violation records indicate a need

for closer supervision.ZZ Accordingly, the Cumnlssion has

amended 1ts rules, providing for license terrns of less than ;

three years, if, in its judgment, public interest would be |

23 -

These new sanctions increased the Comnission's powers

sexved.

to act against delinquent stations and, mcre importantly,
provided the agency witn appropriate altcrnative acticon

to the previously sole sanction of revocation. The Commission

“Olnc. cit.
21Cnmmunications Act of 1234, as snended, op ite;
Section 503.

“Ihi., Section 307 (4d).

23FCC, M:les and Re~latinrs, Section 3.34.
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has not been reluctant to institute forfeiture proceedings
and issue short-term licenses. During 1963, for instance,
notices of &apparent 1iarility were issued to twenty stations,
eight of which were cited for fzilure to identify sponsor-
ship.24 In additicn, twelve stations in 1563 were given

license renewels for sherter periocds than the normal threee

~r
year term Lkecause cf various viclations.<>

b-

e

iev Divisicn ls AdZzd +0 the Cormission.--On May 20,

15¢J, the Comnission announced the creation, effective June 1,
156C, of a functicnal division within its Droadcast Bureau

to deal with complaints concerning radlo and television
progranming and to assist in the overall evaluction of sta=-

tion operations at renewal time,<° “he new IZrmavcz.asi: Lom—

plaints and Comipliarnice Divisicn enaz1ea th-vC:w ssion to
send trained staff newders into the field to ascertain the
esaeﬁ:ial facts relating to coampleaints. In eldition, the
Commission is able to check into sclected stations on a
regular and continuing basis, and to curnluct hearings in
the ficld.

The scope cf the division is broad. 1In 1963, as a

result of numerous complsints received by the Corudssica,

2“29 Anrnsl fenort of F.C.C. (13G63), pp. 42=590.
25
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fileld investigations were coanducted ia twenty-on2 states
involving fifty-one stations and two networks. Iaguliry
subjects included lctterdies, doulle-killing, rizsed contests,

"payola" and "plugola."27

b

Sanlemantal FTS Liaison.--The originzl liaison

betwzen the Fed:ral Trade Comndssica and the Comvwunicaticons
Commissizn has keen supplcmented on several occasicns. (n
Fobruary 13, 1360, at the height of the "paycla" revelations,
the FCI announced supplementary lliailson arranjewents with
the FIC relating to unannounced sponscrsiip of Lroadcast
material. PEcth azgencies egreed to interchange information
in thelr files that would indicate a broeadcast licensse
had be~n involved in the unannounced sponsorship of broade
cast matcrial.23

Cn November 7, 1361, the Cominission sent a notice
to all broadcast licensees informing them of a new joint
program, instituted by the FCC and the rFIC, to ald kroad=-
casters in guarding against airing fraudulent and ceceptive
advertising matter.29 In its notice the Commission reminded
licensees of thelr responsibilities ia the lroadcasting

of such advertising, &nd anncunced a procedure wlierely the

'\v’
“723 jrrmunl Pecopk of FLCLCo 47.
EB'G Arnnriuia ~n v .. ~ 2
A 1A 1 n‘Pr\'?rt CT rosLslloe . )’ p. .«6.
““la l4i-~engern Reiyansitility i Do ook €0 f”
R A P e G P ‘ T

2, . .
FCC kublic :otice vl = 131, no. IIZJ:, Tavehwer /1y lJulo

b -.. o o . w———— o =




100

FTC would send to all licensees a regular publication ("Ad-
vertising Alert") summarizing agency acticn on false and
deceptive practices and contailning a detailed discussion
of proklems in speciiic arfcas. Tihwese dlscussions and no-
tices are intendad to fawillarize licensceces with various
deceptive practices so that they will be able to recoqnize
them and take appropriate steps to protect the public against
theme
The Comudlssion polinted out that where an FTC Comnlasint

was associated with any advertising matter submitted to a
station, particular care should be taken in deciding whether
to use such advertising for broadcast. A situation in which
an FIC final Crder had been issued is even more serious.
I1f a licensee has broadcast adverti=ing which is known to
have been the subject of a final Crder by the FIC, "serious
gquestion would be ralsed to the adequacy cof tiie neasures
instituted and carried out by the licensee in tne fulfill-
ment of his responsibllity, and as to hLls operation in the
public interest.”Bo In this regard, the Coninission concluded
that:

Particular attention is directed to the fact that

licensea responoisility is rok limited rexaly to

a review of the advertlsing copy suualiited for

Lroadaeast, but that the licenscee has the acdlition.-

al volljacion to tuhe reascnacle sleps to satlsfy

hirmzelf as to the rellability and roputaticn of

evcry prospective advertiser and as to nis avility
to tulfill promizes nmace to the pullic over the

30;';" « Cite
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licensed facilities. The fact that a particular

product or advertisement has not been the subject

of Feceral Trade Commission action in no way lese

ii?gltue licensee's responsilility with regard to

As still another part of its continuing liaison with

the Trale Cormission, the ¥FCC, on June 13, 1703, released
a public notice concerning possille improper use of broad-
cast ratings in advertisilng campaigns.32 The Commission's
notice recoynlzed that avdience research is an iamportant
salling tcocl in eiforts to ootain advertiser support; how—
ever, a licensee rust act res;onsivly and teke precautions
to insure tiiat a survey used in an advertising campsign
is valid. ne Cominlsslon noted that 1t intends to relfer
complaints dealing with the questionakle use cf broadcast
ratings to the rIl, and that aay declsion agalnst a licensee
will Le held accuuantasvle in determining whether a station
is operating in the public intercst.33

A lcoulssion warning Agalnzt o2vbla-2i11ing.--Cn

~ -~

Marcn 3, l30<, tae Comnission formally cauticned broadcasters
against engyaging in the practice of "doulle-killing," for
example, sendirg a local advertiscr two bllls for the same

advertising, one of aan aw2unt lccally ajread upon for the

31

Loce clte

32 Y
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broadcast and the other in a larger amount to ke sent by

the local advertiser to a manufacturer or distributor to
support the local advertiser's claim for reimbursement under
a cooperative advertising agreement.34 1a March, 192&4,
because the Comwission considered the practice to be per-
sistent, 1t anncuncad proposed rules that would outlaw false
billinjye. 7The new rulss weuld enavle tie Cuiuwalssion to L=
pose fines up to 310,000 on broadcasters wno participate

in double-billing arrangements. The proposed ruies would
also specify tiat advertisers who outain douvle-billing
favors from broacdcasters be reported to the Federzl Trade
Commission.35

Chntdrvirs Concoern with Cver=Comrrorcializetion e

The Coumission's casa declsions in the ewxrly 1900's reflect

its persistent interest in the problems of over-commcrcliale

36

ization. Several broadcasters were issued short-term

license renewals Lecause, in part, they hed engayed in ex-

37
cessive coumvercialization practices. +1so, the Coivnission

has continued to express decp cercern with its preposal

28 Anymial Re-ort of Fo2.C. (1262), pe 55
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versus actual operation doctrine regarding applications

and renewals in matters of broadcast advertising.38

CA nn\{ n:-v’f\vl Pv‘ﬁnt\d“'\]s
Reaardi:q Lroa ~art favertising

Ia recent vears the Commnission hzxs in:ctituted seve
eral inquiries that 1look forward to the establishmnnt of
more concceta methods for deallag with peovblem areas of
commercial advertising. DBecause these proceedings are, at
this writing, in an embryonic stage of developrment, they
represent some of the current broadcast advertising 1ssues

confronting the Commission.

153 C~morcizls.=~0Over the years the Commission

has, from time to time, received numerous complaints about
the loudness of commercial announcements and conuercial
contiruity. In 1956, as a result of complaints from the
general public and ingquiries from mombers of Congress, the

339

Cormmission con-ducted an incuirye. The results of special

monitoring observations, disclosed, in substance, that of
the €57 statlions checked, thera was orly one 1lnstance of

40

over-modulation exclusively during the commercials. Sime

ilar studies in subsemuent years have also failed to reveal

v 18] a

Sr@: Re Fiarher ‘Pna|t1q+‘*q7Cn'*1ﬁ s, et ,1.,
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any significant trend toward overmodulation to achieve extra

loudness for commercial material broadclst.‘l

Complaints in this matter, however, have continued

to increase.42

In an effort to learn how widespread loud
cormmercials are, why they exist, and how they may be effec=
tively controlled, the Commission, on December 18, 1962,

43 The Commission's

initiated an inquiry of the subject.
present rules, it was pointed out, "do not deal directly
with varying degrecs of loudness as between commercial and
noncommercial matter." They do, however, contain "an upper
limit on modulation l2vels and « « « language designed to
malntain the average level of modulation at appropriate

18V018."44

Loudness is a subjective quality which varies
with numerous factors, such as degree of modulation of the
signal, modulation level of preceding and subsequent mate-
rial, rate of speech, and tone of voice. DGroadcasting tech-
niques such as speech processing and volume compression

45

also affect loudnesse. Therefore, it is not a simple matter

41

Re ndment of Part 3 of Commission Rul
and Requlations to Eliminate 55!ecEIonESIQ Loudness of &at-
§§§§§§g Announcements and Commercial %%EtZEE%%% Ov%% §§§§!§
;. and Television oadcas ons, ce o
Inquiry in Docket No. 14904, FGC 62-1335, 28545, December 18,
1962, 27 Federal Register 12681, December 21, 1962.

42Ibid., Also 29 Annual Report of P.C.C. (1963),

P 63,

43Loc. clta

44Loc. cit.

455ee: "Is TV 'Loudness' Real or Imagined," Frint-
er's Ink, September 6, 1963, pp. 43-45.
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to control.
The Commission notad, however, that it is not only
contrary to the pullic intzrest that commercisl malterial
be chiactionakly loud, kut coatrary to the celf-interest
of kroadcasters and advertisers.” The notic2 urced broad-
casters to "review their nractlices (ure of renid-firas delive
ery, conpresslon, ornd cthar practices) whizh may recult in

cixjacticnatle loudness of commercial materiszl and to dis-

contlnve practices found to resuvlt in corplaints c¢f such

loucdness." 40

Comtination Advertiziny Patng,—-=Cn January 31, 1963,

the Cormission released a pulrlizc netice regarding combina-
tion advertising rates. The notice cited instances where
two or rure cadcast licensezs serving the seme gpproxi-
nate ercas had entered into agre2ements vhereby, dircctly
or indirectly, thrcugh a mutual representative, combination
rates wore offered to a‘dvertisers who purchased time for
cormmercial announcements by participating stations. The
Cermission concluded that such comdination advertising rate
azrzements are not 1n tie public interecst, end urged broad-

casters to rodify thelr cormercial practices accordingly.47

*Cpsc Notice of Inquiry in Docket No. 14904, on.

N
Lo
~
°

|

4750 prrnal Rencrt of F.C.C. (1963), p. €3.
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Excesasive Advertising.--In an address to the Naticnal

Asscciation of Broadcasters in early 1963, then Commission
Chairman Newton N. Minow observed that the subject of com
mercials has bLeen a matter of debate in broadcasting since
19¢2. Continuing, he proclaimed "that forty-one years later,
‘the Amarican punlic is drowning and calling for help" in

tre face of excessive c:,c,::'a'.ui_u\:cial1.sm.“"J The Commission has

a peolicy against "over-commercialization,”" he continued,

but "if you ask us what that means, we would have to confess
that in all its years, the FCC has never estabvlished ground

rules defining it.»’

In the absence of such stancdards
the Commission has relied upon vague policy pronouncements
and isolated case decisions.

For the past several years, since the Coumission
began to keep statistics on public complaints about broad-
casting, the subject of ccrunercials, their nunber, length,
frequency, timing, and loudness, has lwen high on the come
plaint list. Indeed, it has been seccnd only to complaints
relating to progremming in general., In fiscal 1962, for
exarple, tne Commission received approximately 2,500 com=
plaints about advertising, of which about 25%, the largest

category, re=lated to length, amount and frequency of cor

mercials.50 In 19¢3 the comnrlalnts relating to advertising

““petevision Ma~arine, May, 1263, p. 27.

49Lac. cit.
3973 iveeal Besort of F.C.C. (1962), p. 44.
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recelved by the Commission more than doubled the fiqure
Sl
of the previous year,
/?In an erffort to eztabiish adeuate criteria in this
ratter, and becausa of its increasing concera with excessive
commercialization by broadcast stations, the Commisslon,
cn lkay 15, 19c¢3, initiated a proceecing €0 limit the anount
of time which may be devoted to brcadecast comrmercials. The
radio and television ccdes of the Natlonal Association of
Brcadcasters were usced as a basls for the proprosed rules,
with a recognition that separate standards may be needed
for special categories of stationse The Commission's cone-
slderation was nct, however, limited to the NAB code; it
requested altornative suggyestions which would provide a

reasonai.le balance between corunerclal copy and program ma-

‘)
terial.”’” The Cormission's nciice further observed that:

e o o While 1t must ke recognized that, as the only
scurce of revenue for most broadcasting stations,
advaertising is an indispensalle part of the Amer-
icen system of broadcasting, it mmst be further
recognized that kroadcastiing stations cannot be
operated primarily in the interest of advertisers
in presonting tielr messase to the viewing or lis-
tening public or primarily in the interests of the
station licensees ia the revenues to be dazrived
therefrom; broadcasting stations must be operated
in the public interest--the interest of the vicw-
ing or listening public in the nature of the program

5150 nnm=1 Pennrt of F.71.0. (1953), p. 47,
52
EEs “Qa }in-onr?mav.‘- of Dnv‘t 1 (\‘ +ha ('(\mrlce'fr\q'q I xles

and l\Fj St:. R .:u W \.Al iNen g p ..Lx. ?u‘_f\ ILJ..J ~.h¢_]_ (& Xl ut ‘X"u..g .,.
tu, ANy ciley. v1“z\n ‘rréﬂ*‘?ﬁ“grariqp\, fotice of rrcoosed

l\ule ‘L:U\.LIHJ’ el LY - «.o', JJUVL, wolket NOoo 15\)v3, h.ay 15’
1963, 23 Foiara) Resicter 5159-8161, May 23, 1963,




scrvice received. Therefore, while without adver-
tising broadcasting would nct exist, with e""cu,i"
advertising kroadcasting is rct in the puklic in-
terest.23

og

The Corris<ion szid that its case-Ly=case treatment

cf the proilem hod not kzon satisisciorye. It furtiicer noted
that the Nastional Ascucliation of Proadcastorst! attonpts to
accomplish a maasure cf sclf-requlation, admittedly the
dezlirable cource? of acticn, had boon eqizlly urncuccezsful,.
The Commission arxed thaot tho ezt-Llishrant of
enerally applicable standards by means of rule-nsking pro-
cedures would permit an overzll treatment <f the problemn.
It would be cefinite, provide aquidonce to licensecs and
apply ermually to all competitors in a given market. PMoree
over, the adoptisn of snecific rules would not necesserily
forecloce the flexibility inherent in case-iy-czsz treat-
ment of excessive acivertising.s4
///&n statirg its position, the Crmvissicon maintained
that.the Comminications Act of 1924, as amandad, eathorizes
it to adort a rule rrescricing tre maximum zoovnt of broad-
cast tirme a licensee may devo to comrercial advertisinge.

Frovisions in Sections 307 (a), 337 (d), and 223 cive the

Commission the authority, end indeed tha responzikility,

to insure trat the adv-rticing prasticcs of zn oopllcant
o -
JJ::i_’:o' Ve -ll.)\)o
Si. 54

;"Si‘... 9 Do 5159,
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for a license or renewal of license are consistent with
the public interest. If these practices, and specifically
over=coruacrciclization, are a proper consideration in indi-
vidual cases, the act (Sections 303 (r), 4 (1)) and the
cases estullisn that over-conweclalizailon nay Le swoject
to appropriate rules that particularize tie punlic ilaterest
standarde .he rule would thus announce the Comdscicn's
actitude ca puliic jrotection éyalnst ovor-~connercicliza=-
ticae Ia addlitlicn, under Scction 303 (L) OF tie Azt, the
Cuuedisslion has authiority to “prescribe tlhie nature of the
service to ke rendercd by each class of licensed staticns”
and thus may consider the gquestion of over—cosunercializa=
tion uader 1ts pullic dnteccst responsililities lzid down
In this sc¢ctione The Cominission &lso cites a lorng line
of administrative and Judiciel precedant as wzll as legis-
lative history which, it said, further sustains its pusi-
tion.sw

ii:@ Natlonal Assoclation of Lrcvadcasters, amcng
many otiers, questioned tnis interpretation of Commnicsion
authority. hany of uie NAD objections to ti.e prcposed rules
echoed tuwose put fOLWGLQ by sLata Lrcalcasters!? associat;ons,

business groups, and mewwers of Coengress, and may Le sum-

225 e }erocandum Irnnnrod hy thn Fﬁ'rral Covroil
for thao BT org 4T 4L L ch 4 Lo R T Criba
IO 1iarie Tk ko Gre. il u;-.!; L Vot d i‘J Cor i reizl Al
v.ortlein Ghiileacd LD avats LR dad LEUlS 4l evude b

.

s A h;
Tios 1u.‘§ 35 FuoloCe 52=61 (1204).
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l. The leglslative history of the Radio Act of
1327 and the Communications Act of 1934 establish-
es that the Commission lacks the statutcery author-
ity to impcse regulations liadling the auount of
breoadecast advertisinge

2. The mary dilfferert ty,«<s e&nd clssces of Lroad-
cast stations and tie variaole faclocs walin adfiect
tledr cpereticns make 1t do-5c3ilice to covise stand-
&rds for couunercial tioe wihiicn would prouviue equal
protection under the lew.

3¢ Tie& pruiwcel ailriduoes frevdenm of spesch éend
press &s custalied ia the rirst saicidacate

4 TQ estamllsivwat of Cownweclal tine llnita-
tiovns Ly tie Couminission will cughiazize unduly the
daportance of toe role of tiie at tae expeloe of
ciier mwwre drportaet public dntosect stondords and
would 1ipair the efficacy of L\o Code efforts to-
warus self-regulation.

3. Tl opullic Lotosest wouald not Le coxved Ly tic
aCoptavi Of srancards wevoted Lo thae medodraicut
ol tinag for couawcccicl advertisiag.

6e Tl propusal woild glve the Comundssion tril-
trary power over stations' usincess decisions, and
wodld constitutle a focim of rate regulatiocn baocuuse
tne FCC would be detericining indizeclly the minium
rale Uil cuald be charged to producc advertioing
revenue oV
The N.3 traced histcrical dovelopiwcnts to argue that Cone
gress passed up the cppertunity to grant such power in 1934,
when the FPCC was created to replace the old Radio Comidssion,
and again ia 1355 and 1357, wien effveits wuse maue to limit
comnerciaslse It noted '"repeated evilcences" over tlw years

of Comnission attempts to “overreacilt in secelklig to influence

W

6'~ ®, . s P, - o emp~ 4 o H = T e
cotments of the latiovr.al Asgsociatlion of Diocdade-

casters in tne roocrsl Comunications Conuwdasion's Locket
Noe 153503, lu the matter of proposed anenduents to the Conw
mission's rulics witn respect to eavertising. septesdscr 30,
1y63,
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programuing and advertising affairs."57

Subisequent to nunerous counuents filed in response
to its original notlce and ocal agguncnt held 1n Sccender,
1963, the Commissicn, on Jawuacy 15, 1lvod, toominatzsd its
proce=ding on possible rules limdtiny coswercicl matorial
broadcast by standard, o, aad televisaon stotlonse. vhile
reasszrtlng 1ts legal calboclioy Lo diooe cuch liaile, tie

Commission found adoption of speciliic rules dzagpropricte

'5
et
{

!’*,
&
t
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Q
=
'
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at this time, cdue to a "lack of sufficient in

Lo 1
~ D

adequate scope and Cepthn.” It ccadentads
Upon consideration of tihe raecord @wid cliics availe=
avle informatlcn, we are corvinced thal the toucal
tinme consumed Ly broaacast auvartising and tae ex-
tert to which such u‘“ert;,_dj is pexulticd to da-
terrupt procramming are two major faceis i tie
rroklem of overccmwerclalizatione we ere ¢f tha
view, however, that adoption of C_Iiuite Stai:dards
In the fora ¢f rules liamating coiwetclad collhant,
would not be appropriate at tiils tx“~. wd Lo nct
have suilicient inicrmation trom vieich a sou.d 3et
cf stanaards of wiue applicamvility could we cvodlved.
The logs which stations ere preszutly reowirad (o
ke eep and the progran forins tiiey are preseaciy re-
¢ulrel to filla cezn, in certain circurstunce.,, yicld
sigrificant information coucecniny Liesa iLoloiSe
But they are not specificrlly dzolgned Lo da S0
Nor has this proceeding provided us wita suliici-
ert inforeation of tiils kince A3 a resuic, the
infocrmation recuired ror tine zornmulatioa and evale-
uation of sypecific regulatory stancards is nct
vailaile in score and uweptile nauxt;on;lly, ve
nota that the prozlen cf cumnerciazl dnterruitioa
has nat as such been sulzjected Lo any exlensive

C'.‘7
R ot ol C":.to

0 o 0. .
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2nd «nww1a+1»”: it s Sro G L nu.ﬁLL;u;.J S ”“g,
FR, A d il Vl«; N 3y Lucaet 0. 12003,
i“\-‘\: :‘Lrv-l- - """A ".. ‘."i’[’ L3R SLEN L‘.»\.l ~ CAh A e J 13, 14‘\) !’ :‘5 }. t'..'C.

45-50 (1354).



112

studye. The industry codas contaln no standard

dealing witn it anu it reguires coasideracle in-

vaestigation before any standards might ke sug-

gested.v”

Ihe Commission eupriasized that tnerg is a continu-
ing basis for concern ascut over-coruwrclialiczation, and
that it will, in tiw future, "ture wuatever steps are nece
€S3ary alld éppruprlace tu prevell 1Us OLCwichids'' 1€
Commission cited tne fact tiat tie 3 coues ou thw subject
are not i1ully cowplica with, taat not all scationsg supscribe
to thear, and that tie linits are regarced as tuo low by
some broadcasters. The Coiwadsslon also called for zurther
studies or vver-coumescialisatbtion, with particular atten=
tion to the total broaucast tise uevoted to advertising and
the exiunt Of prouyraa diiterruptions Ly advertising. The
NAB's research project in tilds area, it was noted, would
ba closely watched. The Commission's 13950 program policy
staterert emphasizing contactis with the jublic to ascertain
a commnity's broadcasting needs and interests, suould apply
to cemrmerciel conteant aad practices as well as prograalnge
The Commission further noted tant information secured

under proposad rew progjram forms willl Letter enasilae it to
decide an aprropriake fubura coursa. To obtain mere infore-

ration on the extsnt of cver-comnerciallzaticn, the Cuminise—

sion staff will sy arplicotions whdch prazcont proposals
and perfcrinonc2 rozocods revealing the srzatzsh anount of
59
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coumneralalicsm.  Thils data will be broujht to the Commission
for its consicdeoretion and action. In further outlining

1ts policy, the Comuission concluded:

e e"~%1.*“~ thet wo will glve cleosawe attoation f
to the subjoect of cormercial activity by Lrooadcast + -
statlous an} arzlizaonts, on a ooy == i kastis,

Thus, wa will continta to recilare s taion anplicants
to ctote tiielr polizics vwith resard to thz nu-ber
and freguency of cuwwicrcial spot arnnounceacnts as
wall as toelr past perforwancae in tnevn areas.
Tlese will be considcred in cur overall evaluation
of station gerforaunce. Attention will e glve

to situcticns where rerformance varies suostanti-
ally from the standzrls previsusly szt fort .2
also wish to enmphasize that ovr decisicn not to
adopt tne Nad Codos at this tine does not indicate
taat we regard them as ¢f no value or a3 sound lime=
itreiiase o« o o Cn the contrary, ona of tie irpor-
tzat conaiccrations underlying our conclusion i3
tivat thcere 4s 1 existence an incdustry-tormulated
cocae of gocd nractice in this field, vhich, while
far froa C““Jlétély succossiul a@s a device rogulat-
irg the irndustry generslly, dces serve &s one ade
preprlate 1LJ;L¢»lOL, cnd whizh ray e n2dz m;ore
cilirctive in tae future.Od

®Y1u1d., pp. 49-50.



CHAPTEZR IV

CCNCLUSICNS

The first chapter of this study has surveyed the
early administrative policies for advertising developed
by the Federal Radio Comunission and subsequently evolved
and implemented by the Federal Communications Commission.
The second chapter reviewed the advertising standards set
forth in the Elue Book. The third chapter reported some
of the pollcles and proklens cf the Commission regarding
advertising since 1950, This chapter will present con-

clusions drawn from this material.

[Ar‘!m-ir ch-r,:lf-fvn rvmrlcr\ﬁa n‘

tb (’ ) XAy xt..L PO Lol i_nu* UAK

The Congress enacting tle Radio Act of 1927 could
not have had a clear picture of the industry fcr which they
were leglslating. Bocause it was a new and undeveloped
phenomenon, there could be no provisions in the Act explic-
itly dealing with broadcast advertising. Hcewever, follow=
ing the passage of the legislation, one of the first topics
to attract the Federal Radio Commission's interest was po-
tential advertising abuse. The Commission announced that
one of its “broad undcerlying principles" was that "the amount
and craracter of advertlsing must le rigidly conflned within

the limits consistant with the public service expected of

114
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the station."1 Throughocut its brlef history, the Radio
Commission maintained that, while advertising revenue ex-
ists a3 the sole suppert for broadcasting, it must retain

a "sacondary" place and "iacidental" character as the servant
and not the master of community brocdcast service.

Cn January 12, 1932, Senata Resolution 129, intro-
duced by Senator Couzens, chaicman of the Committee on In-
terstata Commarce, was passed. It required the Radio Come
mission to "make a survey" and render a comprehensive repcrt
on tha use of radio by advertisers. The larguage of the
Resolution, containing questions regarding the feasibility
of govaernment ownership of broadcasting facilities and pos=-
sible plans to "reduce, limit, control or perhars elirinate
advertising, openly threatened private commercial lroadcaste
ing. In its detailed reply the Radio Commisslon suppcrted
the predominantly commercial system, indicating that adver-
tising could be contrcllad by a combilnation of "strict super-
vision" by the brcadcaster, the cooperation of the adver-
tiser and the authority of tha Comnission to review station
performance.

Thus the initial policy groundwork for advertising
had Leen formulated. Indeed, the policies with regard to
advertising developed by the Federal Radio Commission have

undergone no essentlal change during recent years.

1Re Grezt Iakeg Rroadrasting Comrmany, 3 Annual Re-

port of P.R.C.y p. 32e
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Rag~oncihility for Prondoagd Advartlcing

Cne of the basic principles that has evolved from
the Radio Commission to the Commmunications Commission has
been the fact that advertising is included as part of the
broadcast matter for which a statlion licensce assumes a
statutory obligation»as trustee. The resjaonsibility to
salect eand contrcl the advertlsing matﬁer carrled on his
station remalns an affirmativa cuty of the licensze. The
licensce, however, must "excrcise a high degrea of care
and prudence and put forth contiaulng effort in deternining
the sultavility of advertlsing material broadcast over his
faclilities, whether such material is originated ky him or
is transmitted througn his station by a network."z In de-
fining the responsibilities of the kiroadcaster, the Conmis-
sion has refused to allow a station to plead ignorance of
tiie nature of the advertisement presentsd for transmissione.
Rather, the station's duty is to inuulre into the veracity
of the representatiors made and into the reputalicn and
standing of the advertiser. In addition, the broadcaster
is presumed to have constivctive knowledyse of legial decis-
ions aifecting the advertising material which he accepts)
and a disscsrvice to the public 1lnterest is randuered where
an advertisement cuccessfully attackad in a prior proceeding

(i, Fus, etce, as well as CC) 1s approved for brcadcasts

2luterim Reporty cpe Clte, pPe A=22.
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In a recent declaration the Commission has carried

this responsibility one step further. It said that broad-
cazters have a positive cbhligation to seek out the broade
casting needs and interests of the viewing and listening
public with respect to advertislng content and practice5.3
The Corinission has noted with eporoval the various
statements and codes regarding licensee rezponsitility for
advertising which have becan promulgeted by the National
Associatlon of Erczlcasters 2nd other indistry groups.
Indeed,‘;§ a matter of contlauing policy the Commlission
has encourazcd efforts at sclf-regilaticn, with partlicular
emphasis on acherence to thre principles for the gelection
and supcrvision of kroadcast advertising contained in the

NAB's Codes of Good Fractice.

Reg:latinn cf the unlitetivae
Asoects of troaocant Acvertlslog

In keeping with its responsibility to make certain
that radio and television are used in the public interxest,
the Cormmission must concern itself wlth the qualltative / e
rature of broadcast advertising, that is, fraud, ogscenity, j
indecency, decezstion, and so on. o

Althouqgh not specifically directed at bad advertise—
ing, the Communications Act provides for susponsion of the

broadcast license of any opcrator upon proof that radio

3Re Corvermial Advertising, FCC Report and Crdex
in Docket Mo. lJ)03’ ixuu,zt. :cd \J(A.ﬂut.lry 15’ 1304, 36 F «Coe
45, 49 (1°%64).
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communication containing profane or obscene words or mean-
ing has been transmitted.4 This provision has been embodied
in the criminal code and proviles for punishment by fine

and imprisonment.5

This dual sanction, therefore, effec-
tively deters most indecency in broadcast advertising.

The Commission has never attempted to prescribe
the limits of propriety in thils area; the licensce himself
must assune prcprer responsibility. A brcadcast licen;ee
who "conscienticusly seeks to apply hi#uéﬁn céﬁ&gg sense
determinations of propriety in terms of generally &accepted ‘
norms of decency and decorum in our family life as he under-/
stands them, should have no great difficulty in exerclsing‘
his-résponsibilities" in this matter.6

In the early regulatory history of the Commission,
particularly, there were nunerous occasions in which it
welghed the qualitative merits cf advertisements. Certain
tyres of advertisements were disapproved on "mcxral" or “eth=
ical" grouncs, for exarrle, objectionable and hasaful nmed-
ical advertising and comnercials for herd liguor. Cthers
were consicderad cokjectionatle because of the nature cf the

prcciict, such as contraceptive devices. 35till cthers were

frowned upon by xeason of presentation, fur instance,

4aection 303 (m) (L)

i

[
Y18 United Statos Crinirsl Codos, soction 1404,

r . ws > Iy -~
‘Ioterim Report, op. cite, pe A=2Z3.
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advertisements by clergymen and physicians.::\/

Although at no time did thae Commission lssue a de=
finitive 1list of objectionable praéticéé; its regulation
neverthéiess was effective. DBroadcasters were made cogni-
zant that 6ffeﬁsiﬁ§”and harmful advertising would not be
considered 1lightly in evaluating station performance at
renewal time. Besides the infrequent use of the revocation
sanction, less formal pressures have exerted a degree of
control in this area. For example, the threat of initiat-
ing hearings on renewal applications has, in some instances,
influenced the conduct of stations. In addition, a Commis-
sion request that objectionable advertising be deleted is
often successful, since few stations desire to risk the
loss of privileges at a later date. A successful use of
this informal regulation is found in the effort to lessen
unfounded medical advertisements. As a result of an in-
tensified campaign in 1935, such broacdcasts have been vir-
tually eliminated from the alrways.

In a determination of the qualitative aspect of
broadcast advertising, the Commisslion has also been crit-
ical of false and misleading commercials. It has consis-
tently held that a broadcast licensee has an affirmative
responsibility with respect to advertising copy in order
to "assure that no material is broadcast which will deceive

or mislead the public."7

7Ra Liaison Pe*weeon FCC end FPTC Relatipg &2 Falce
and Misleading Radio and Television advertising, rebruacy 21,
1557, <2 F.C.C. 1572 (1257).
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/
Although technically the Commission's authority o

;

iprthis matter lies in iﬁi licensing power, mbstvfféudﬁlent
adve;glﬁing practices are fg;g}ved before the bro;dcaster's
licehée comes up fcr.;;;ewal. where a complaint to the
Commission i3 a genﬁi;e'one, and not the malicicus effort
of a misguided citizen, the station is informed of the com=
plaint. The licensee, upon receipt of a Conudssion letter,
will usually require the particular advertiser to change
his comwercial and correct the offensive practices. But
when a licensee has ignored the complaint, the Commission
can retain the complaint in the licensee's file; when his
license comes up for renewal, his past practices are con-
sidered in determining whether he is operating in the public
interest.

As a matter of general policy, complaints concerning
such advertisements are normally referred to other regula-
tory agencies specializing in such matters. ,Efm}957 the
Commission formalized its liaison with the Federal Tréde .y
Cd;ﬁission "to facilitate an interchange of information
regardipg_falge, misleading or deceptive advertising on
the ;ig."a Subsequent arrangemehts in recent years indi-
cate that responsibility for truthful advertising in radio
and television will probably be increasingly concentrated
in the hands of better equipped agencies such as the FTC

and the Food and Drug Administration. The editors of the

8I..oc. cit.
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Columbla Law Review feel tnis is proper, stating:

e o o the FCC's position seems sound since the
severity of its sole sanction is inapnrorriate
for the ccatrol cf advertisinge Thae Comuission
cannct hepe to cope effectively with the varying
dagrees of culpability in the fleld of false ad-
vertising when its only weapon springs from its
licensing power. PNoreover, this penalty does not
operate directly against the advertiser, but is
deprendent on further action taken by the broad-
caster. By virtue of the FCC's refusal to enter
the area sone of the confusion and duplication
that has characterized federal advertising requ-
lation has been avoided.?

The Cormission's basic weakness szems to lie in L
the field of excessive broadcast advertising. Cbscane, ) L//
false, misleading or deceptive advertising practices are \

more or less suppressed by the criminal codes and adminis- \

\

trative sanctions of other requlatory agonciles. The Commis-
sion is of the opinion that it need not Le overly concernede}
with advertising practices other than excessive advertising.
In the Blue Book, for instance, the Commission reiterated

its general policy of noninterference with advertising abuses.
After pointing out several areas where remedial acticn was
necessary, it concluded that it is not the intention of

the Commission to concern itself with advertising practices
per se, other than to insure proper balance letween adver-

tising and program time. The duty of establishing and en-

forcing proper advertising standards must devolvé on other

9"The Requlation of Advertising,"” by the editors,
Celu~bia 1~w Roview, Vol. 56, No. 7 (Novenber, 1956), p.
1045,
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interested agencies and on the industry itself,

Re~ulaticn of the Cunrntitstive
Agsrects of Broadcast Advertising

The quantitative nature of advertising, that is,
the amount of broadcast time devoted to advertising, has
been a more cifficult Commission problem. The issue of
the broadcaster in establishing a "reasonable balance Le=-
tween proper usa as against 'abuse' of his privilege to
use the public airways for commercial purposes has bean
more or less constant since the beginning" of the medium.lo

The problem lends 1itself to a syllogistic analysis.
The major premise is that the Commission possesses the au=-
therity to deny a license where it would not ke in the pub-
lic interest. The minor premise 1s that at some point the
broadcast licensee's programming has become excessively
commercial and therefore not in the public interest, because
it does not cater to the diverse interests of the listening
and viewing public. The obvious conclusion would be that
the Commission may revoke the license of a broadcaster whose
programming 18 excessively commercial. The solution, how-
ever, is not that simple. The Commission is aware that
advertising revenue is the vital means of subsistence for
most broadcast stations. If a station is to broadcast in
the public interest, it must first of all be able to con=

tinue in business. Advertising permits such continuilng

10Interim Report, cn. cit., p. A=23.
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exlstence. (n the other hand, the broadcaster is using
the radio spectrum that belongs to the public and cannot
be permitted to use public property for his own personal
gain if it is not also in the public interest.

For the most part, tlhie Comialssion has relied on a
case-by~case analysis in seeking to limit abuses of over-
commercialization. There 1s strong indication that in the
absence of a cdefinitive rule in this earea, the Commission
will pursue this procedure more rigidly. The Commission,
in passing upon arplications for new faclilitles or for re-
newal cof license, has taken into account the advertising
practices of an aprplicant, and specifically, the time which
he proposes to devote, or has devoted to advertising, and
the way in which he proposes to permit, or has permitted,
advertising to affect his program service. In brief, the
applicant's proposals or past record as to the amount of
time devoted to commercials obviously can be relevant in
the public interest judgment at the time of grant or renewal.
In a recent action, after finding that programming of the
license=2 was frequently saturated with comnercial announce-
ments, the Ccernrnission saild:

The conclusion is compelling that Robinson tailored
his operation mcre to the convenlence of hls adver-
tisers than to the need of the public. Standing
alone, this issue, on the facts of the case, might
have resulted only in a short-term renewal of li-
censa. #As it is, our conclusion [cn this issu=z])

bolsters the ultimate conclusicn we reach that a 11
grant of renewal would not be in the public interest.

llxe palmstén Droctrastirg Cormnny, 23 Plke and
Fischor, F2 403 (12.2).
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As a matter of policy the Commission has consist-
ently held that over-commercialization is contrary to the
public interest. 1Its application forms have sought infor-
mation in this regard. The matter has been stressed in
Commission policy pronouncements. Thus, in the Elue Book,
it was noted that "some stations during some or many pore
tions cof the broadcast day have engaged in advertising ex-
cesses which are incompatible with their puklic responsi-
bilities," and further stated:

Ag tiie Lroadcasting industry itself has insisted,
the puslic interest clearly reguires that tihe amount
of time devoted to advertising matter shall Lear
a recasonakle relationship to tie awunt of time
devoted to programs. Accordingly, in its applica-
tica forms the Commlssion will request the appli-
cant to state how much time he proposes_ to devote
to advertising matter in any one hour.
Alsc, in its 1280 definitive policy statement, the Couivuls—
sion stated that "with respuct to advertising material the
licensee has the additional responsibility « « « to avodd
abuses with respect to the total awnount cof time devoted
to advertising continuity."13

Although the Comndssica has recently termirated a

rule-making proceedirg in this matter, the ultimate effect

of this and cother declarations of policy intent may ke to

provide impetus for more stringent self-regulatory eiforts.

12Elue Pook, cp. cit., p. 50.

13pe Prosrreeing Pollcy Striasant, 20 Plke and

Fischer, RR 1ule=1513 (150075
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Chrarvations of the «ritar

The regulatioh of advertising by the Comnuissicn i3
not a sirple proposition, nogf can it be completely segre-
gated from otiicr regulatory prodleas and policiles. Adver-
tising is inextricably related to many of the other broad
problem areas of the Commission. For exam;le, the problem
c¢f monopoly and chain btroadcasting is closely connected
with advertising in that the network is the instrumentality
through which broadcast advertising i1s often used most ef-
fectively. The general problem of censorship 1s ccncerned
often with controllirqg fraudulent advertisingy on radio and
television. Also, the problem of encouraging the "larger
\nd more effective use” of these media 13 assoclated with
the advertising problem, since commercial interests, seek-
ing to attract additionsl advertising fund:, are arong the
first to seeck avthorizatlon to use new technicel methods.
Cvershadowing all other conslderaticns 1s the paramount
recuuisite that the rublic interest ke served,

The Corriission re-mlates broadcast advertising by
virtua of a broad grant of licensing power, the critarion
being the 'public interest, convanience, or nacessity.” /
In the exsrzise of this power the Commiscion may not ceacsor V

or impose positive requirements of broalcast contsnt on -t
14 7

stations.

Beommrications act of 1934, cp. zit,, Section

[N ]
N
oy
L ]
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Through the powers inherent in its licensing fuan-

t

tion, the Federal Communications Commission is a potentially \

formidable force in the field cf advertising regulation.

It 1s the only governmental agency which can decicde, to a
limited extent, whether breoadcast advertising is in good
taste, offensive to the pukilic on noral or ethical grounds,
or in other ways inimicgl to tlre purlic interest. Further-
more, it is the only egency that can excrt the pressure
neceésary to make broadcasters responsilble for advertising

disseminated.

In practice, however, thc Commissicn has largely

e

taken the position that the elimination of advertisirg abuses

should be left ﬁo Self-regulationmby_the advertiszr end
troadcaster. Indeed, one of its few clearly articulated
—_— .
pcliciles subicrdinates advertising to the public interest
in community brcadcast service, but places full responsi-
bility on the licensee to select and control advertising
material which is Lkroadcast cver his facilitles.

In addéiticn, the Commlssicn's practice versus pro-
posal doctrine, wherein the past advertising conuuct of a

licensee is measured against his proposals in renewal pro-

ceedings, has not always been rigldly enforced cr clecrly

executade

a grcping for administrative policy with regexrd to the reg-

ulation of brcadcast advertisinge. JSuch uncertainty has
caused confusicn and ircecision within the Commissicn and

the broadcasting industry.

In fact, the Comadssicn's cose law has exnicited

e

o s 4
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The Commission, of course, has been handicapped

by tha Communications Act, based as it 1s upon the logic-

--?\
N
\

2ally contradictory notions of (l)mno censorship; (2) puhlic
iﬁﬁéfést, corverience, and nécessity. As it 1s not readily
aéparent how tne broadcasster can be redgulated in pullic
interest, convenlence, and necessity witicut considering
what he iroadcasts and since such considering may mean cene-
sorship, the Coruniscicn has vacillatced between these two
incompatitle goals of the pollcy as cefined by Congress.
As we have seen, Congress at times has felt thatxﬁ
the Corunission was not pursuing its goals in the matter g
cf advertising reqgulation with sufficient vigor. However,
loud ccmplaints rather than lejislative guldance have been |

the usual Congressional rcaction. Tie solution would seem

|

— !
- 1

f

_to be more readily achieved if Congress Q;Jid‘pre$cr1be :
ip more specific terms thg basi@lbolidieél |

Cur broadcastling structure was designed to operate
through competitive commercial interest tempered by public
responsibility. It can ke hoped that tiarough a more rig-
orous adherence to its present prercgatives and policies,
the Commission can maintain, irrespective of Congressional

action, an eguitable balance betwecn these essential factors.

'uture recearch

(ne must view the issues in ligint of the original
guestion, namely: what in fact has Leen tlie policy of the

FCC regarding krcoadcast advertlcing? Cne finds a ceomplex
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pattern has evolved in which other governmental ajencies,
Congress, broadcasters, advertising agencies, and the pub-
lic all share a responsibllity for radio and television
advertising.

The story cannot be complete, therefore, without
a study of tune relationships and influence of these diverse
groups on the total picture of brcadcast advertising regu-

lation.
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