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CROP CONTRACTS

Foreword.

There are several precepts that apply to all
contracts, certain rules and general prinociples
that hold for all types of ocontractual relatiomships;
henoce a very brief summary on the nature of contracts
is here presented.® It is well to keep in mind when
studying contracts that they not only vary in form
‘but that they vary in meaning from time to time as
interpretations reflecting the prevailing mores of
the people replace the interpretations of a previous
time.

Contracts have been developed in answer to
man's desire for surety, for order, for stadility.
Anson, writing on Contract, says, "As the law relating
to property had its origin in the attempt to insure
that what & man has lawfully acquired, he shall retain;
80 the law of contract is intended to insure that what
a man has been led to expect shall come to pass; that
what has been promised to him shall be performed.” (1)

*The major authority consulted for this material was Sir
Wm. R. Anson, Bart. D,V.L. as presented d»y Arthur L. Cordin,
Hotchkiss Professor of Law, Yale University. (Principles of
the Law of Contrect with a8 chapter on the Law of Agency:
Pourth Rdition, 1924.) )

(1) "Principles of Law of Contract” by W.R. Anson, Page 8.



Definitions oi'. contract vary from those that
are simple to those that are very complex. The definition
given dy Anson is admirable for its olarity, drevity and
completeness. "A contract is an agreement, enforceadle
at law, made detween two or more persons, dy which rights
are acquired dy ons or more to acts or fordbearances on
the part of the other or others.” (1)

A contract is s definite type of agreement,
namely, an sgreement coupled with obligation where
obligation is defined as a legal dond compelling or
constraining certain acts on the part of a person or
group of persons.

It should be clearly understood that all agree-
ments are not contracts; neither are these classes
unrelated., OContraects constitute a class within the
larger class--agreements; agreement is & wider, inclusive
tern.

A contract must include the following factors in
order to be valid:

1. "X distinet communication by the parties to
one another of their intention; in other words, offer
and acceptance.

8. "The presence of certain evidence, required

by law of the intention of the parties to affect their

(1) 1Ivia., Page 13.



legal relations.

3. "The capscity of the parties to make a valid
contract.

4. "The genuineness of the comsent expressed in
offer and acceptance.

5. "The legality of the odbjects which the
ocontrast proposes to effect.™ (1)

If any of these factors are sbsent the contract may de
unenforoeable.

A valid contract is characterised dy at least
four factors:

l. 4An accepted offer, i.e., an offer is made
and sccepted; & promise results.

8. The offer must de definite., Mere statement
of intention does not constitute an offer. (Not "I mean,"
dbut, "I will if---")

3. A promise is created only upon acceptance of
the offer. A walid offer once accepted is 1rrovooa_ble.

4. The sgreement must de legal, i.e., creating
an obligation defore the law.

"ro make that sort of agreement which results
in contrast there must de an offer, scceptance of the

offer and the law must attach a hinding forse to the

(1)Ivi4., Page 14.



promise 80 as to invest it with the charsster of an
obligation.” (1)

The contractual relationship may bde terminated
in one of five ways:

l. "It may be discharged by the same process
whiech crested it -- mutual agreement.

8. "It may be performed; the duties undertaken
by either party may be theredy fulfilled and the
rights satisfied.

8. "It may be droken; upon this a new obligation
connects the parties, a right of astion poasessed dy
the one against the other.

4. "It may become impossidle DY reason of
certain circumstances to exonerate the parties from
their respective obligations,

5. "It may de discharged dy the operation of
certain rules of law upon eertain sets of oirocumstances."(2)

In view of the faot that cooperatives have had a
considerable amount of trouble with Broken (or dresched)
sontrasts the following precepts are set forth as holding
gems rally:

4 contract may be drokem,

1. By renuncistion, i,e., by renouncing the duties

(1) Ibid., Page 7
~(R) Ibid., Page 508



set forth as contractual obligations.

8. By action remdering impossidble the fulfillment
of the contract.

3. By simply falling or refusing to live up to
contrastual odligation,

In ease of breach of contract, "the plaintiff
mYy ask for one of five things:

"Damages, or compensation for the non-performance

of & sontrast, )

"Specific performance, or an order that a contract
should de carried into effect dy the defendant according
to its terms,

"Injunetion, or the restraint of an actual or
sontemplated dresch of contract,

"Cancellation, or the setting aside of s contract,

"Reotification, or the alteration of the terms of
s ocontract so as to express the true intention of the
parties.”™ (1)

That contractusl odligations are of primary import-
snce is emphasised by Section ten, Article 1, of the United
States' Constitution: "No state shall--pass any--law
impairing the obligation of contracts."” (8)

The court interpretation upon this elause that

(1) Ivid., Page 15.
(28) Constitution of U.S.i., 192¢, Senate Document 154, 68th
Congress, 1st session, pege 269.



has attained almost universsal recognition is here cited:
"The obligation of s contract includes everything

within its obligsatory scope. Among these elements, mothing

is more important than the means of enforscement, This

is the breath of its vital existence. Without it the

eontract as such in the view of the law ceases to de

and falls into the class of those imperfect odligations

~-which depend for their fulfillment upon the will and

conscience of those upon whom they rest.™ (1) |
4 brief sumery of the historical development of

contract will lead up to the motive of the present study.
In early English and Roman law the form of the

contract was stressed. "The formal contract of English

law is the ocontract under sesl. Only dy the use of

this form could s promiae, as such, be mede binding.

The idea of enforoing an informal promise simply decause

s bdenefit was sccruing or was about to acecrue to the

promissor dy the act or Yordearance of the promise,

does not appear to have been entertained defore the

niddle or end of the fifteenth cmtury." (2)

(1) 96 U.8., 600, Edwards V. Kearsey.
(8) "Prineiples of Law of Contrast - by W.R. Anson, page 74.



"The logical completeness of our law of contract
as 1t stends at present is apt to make us think that its
rules are inevitadle and must have existed from all time,
However, the csuses and comsiderations that will induce
courts to enforce a promise are no more certain now
then in the days of Lord Mansfield (1765)." (1)

Decisions are being made continually that refleeot
changed conoeptions in regard to contract law and it is
with this thought in mind that an effort is mmde to translate
present-day ecourt decisions on a given type of contract
(the orop contract exis ting detween member and cooper-
ative association), without bias, into a definite modern

trend.
THE NEED FOR CROP OONTRACTS.

Tor & permanent, stable cooperative having btusiness
obligations and expenses to meet, that depends upon a
definite minimum volume of business in order to meet these
ecurrent liabilities, contract is an adsolute essentixl.
Deslers, distridutors and menufacturers are dbuying large
quantities of produsts from cooperative associations and




as the association is dependent upon the mn‘qorship for
its life and existence so the other agencies of trade
depend upon the oooperative., Such agencies must have
the assurance that the assoccistion can be held respons-
idble for ocontractual obligations; that its finances may
be subject to legal division in ease of dissolution and
that it can give clear title to the produst that is solad,
In short, thease deslers want the assurance that the
association has a sound financial foundation amd is &
safe business organisation with th.ioh to trade.
Likewise, when the association attempts to
dborrow money to finsnce its operations, the bank or
banking inetitution must know by what right the assoc-
istion can dborrow, how dinding are the contrasts dehind
the security of the uso.ciation and what is the legsl
strength that supports the organiszation. Loyalty is the
very foundation of cooperation; however, when coupled
with an ironclad, binding econtract this loyalty scquires
far greater significance in the realm of dusiness; it
indicates that the membership of the association stands
legally bound to support it in periods of depression as
well as in times of flush optimism. The long-time contract
that may de ocancelled at definitely stated pcriodc,’ b & 4



the members beocome disheartened gives evidence to the

business world that the association has s sound, econ-

omis, legal foundation upon which to duild with stadility.
Prom the standpoint of the association itself,

in relation to its membership, contracts are likewise

of importance. The claim has been made that a cooper-

ative cannot succeed unless its members are loysl and

if memders are loyal, then contracts are not necessary.

The human element, vascillating at dest and particularly

80 where new financial ventures are concerned,enters

into this statement revealing its half truth. The

finest, most suscessful and most efficient ocooperatives

in the country have faced times when a loysl membership

through misunderstanding, bard financial straits, or

other kindred distuwrbdbances, decame partislly disloyal

and unless bound dy contract would have deserted.

H.L. Barnum descrided this tendency graphically when

he said, "Like the children of Israel, on the way to

the promised Land, members are prone $o ook dackward.(l)

The new way of doing dbusiness, with its comparatively

unknown snd uncertain results, i# often less attractive

than the o0ld, if inferior, way with its certain results.”
The late G. Harold Powell, who for over a decade

served as manager of the Cal iformia Fruit Gromers' Exchange,

(1) Representative of the luehig;n Potato Growers' Exschange
at the first 8chool of Cooperation held at M.S.C.,
Ped.8, 1926.
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made the statement that, "Voluntary membership is
sulcidal to a cooperative business organisation. Exper-
ijence has shown that those associations are likely to
fail that depend on the honor of the members Qlone to
hold them together., It is funiamental that the members
of a farmer's cooperative orgemization de held together
by & eontrast or agreement.” (1)

Knowing that he is emdarking upon an enterprise
whose suocess depends upon the loysity of the memders,
esch intelligent grower feels the need for legal security
that his neighdors will stand with him to the end. The
withdrawsl of & minority, though small, at the early
stages of development of the new organisation may so
weaken it that the association is forced to give up
its dusiness practice and the majority lose through the
infeliocity of & disloyal minority. With & well-informed
membership dound together by legal ties the chances for
success are strengthened and were the legal tie removed
the status of the association would dbe impaired to a
great or small extent, scoording to the large or minimum
sise of its fixed investaent.

The foregoing remarks are directly c.omcma

(1) “Coops ration in Agricultwe”--G.H., Powell, Page 3l.
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with the econditions faced dy & -young association.

When once established, an uldc‘iation will necessarily
change its policies, one of these changes being to allow
monbers to withdraw if they so desire, at & given time,
having given sufficient time-notice to the association
of their intention to 4o so. A dizloyal grower on the
inside of the organisation can 40 more harm than if he
is on the outside of the organisation. Under such
circumstances the good inherent in his volume of orop

i more than offset dy his disloyalty propaganda.
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II.

THE PRINCIPAL FEATURES OF COOPERATIVE CROP CONTRACTS.

A particular set of ecoditione camot bde served
by & general cérnnont; each peculiarity must de met in
s particular and definite mammer. Hence, among over "
ten thousand ecooperative sssociations in this oountry
there are many different types of contracts in gcn.c:nl ‘
use. A clear division is at once apparent, splitting
all orop eontracts into two classes: those giving
absolute ownership of the product to the sssocisation,
and those giving to the associstion only the right to
act as sgent, title to the produce remeining in the
hands of the grower.

The ownership type contraoct puts a larger degree
of power and respomsidility into the hands of the assoc-
istion. Inssmuch as it has clear title to the produce,
dealers have the assurance that in case of non-delivery
the sssociation can de held liadle, whereas if scting
only as agent, it may or may not de held liadle according
to the explicit terms of the contrast.

Where capital is needed to enadle an association
to hold over the crop from one year to another; where
capital must de secured with whiech to build warehouses,
elevators, processing plants, or other equipment; in
short, where funds must de obtained bdefore doing dusineas

extensively, sn association frequently uses its orop
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contracts or the actual crop as ccllateral to secure
the losn. If the asseciation does not acquire title

to the crop, sush loans are &diffioult to secure for
they must be made on the dasis of loans to individual
growers anl not to the asswoiation or agent. Where the
agency type contract is used, the grower may sue and de
sued as principel; embaraasments may arise out of the
incomplete title; the association can rarely be ocompelled
to take delivery and the member likewise can hardly de
compelled to make delivery. The agensy relationship is
one placing & minimum of power and liadility upon the
sssociation. Hence, where & loose organisation is
desired not requiring permanent investments and long-
time expenditures, the agmoy contrget has served sat-
isfactorily. Where these factors are not present the
tighter dDond is much to be desired.

The duration of time element further divides
crop ocontracts inte four classes:

1. Those euntmuim' for a stated number of
yoaxs (2,3,4,5,10,16 eto.) terminating &efinitely at the
ond of that period with no withdrawal privilege.

8. Those that continue from year to year, self-

renewing, and having anmmal withdrawal privilege.
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3. Those that continue for a stated number
of years, are self-renewing from year to year and have
anmal withdrawal privilege, and
. 4. Those continuing for a stated numbder of
years, self-renewing with no withdrawal privilege.
In 1924, among ninety-four of the largest cooperative
associations in the United States, there were forty-
nine using the first type of eontract, thirty-one using
the seocond, eight using the third, and six using the
fourth, (1)

Disoussion as to whiech type of contract is
bést is rife among prominent cooperative representatives
today. Where the growers have not demsnded the withdrawal
privilege, the ironclad contract legally binding perpet-
ually or for a definite pericd of years is serving sat-
isfactorily. The large tobaceo and cotton ocooperatives,
with few exceptions, use & contract that is dinding for
a period of five or more years with no privilege of
withdrawing before expiration of the ocontract. J.C.
Stone, President and General Manager of the Burley
Tobacco Growers' Assoociation, in speaking of this
contract, says, "This is the only ocontract that we have

(1) North Carolims Cotton Grower, Nov. 15, 19285,
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ever used and Hund it to be entirely satisfactory in
the handling of our proéuct.” (1)

There are several ims tances where the stronger
contract serves & need that could not de met dy the
wegker. First, when an association u' young, has no
assets, and needs funds with which to duild fixed
equipment that will not pay for iteself in one year dut
over & period of years, the eredit for this transsction
can be dased only upon gontracts that are adsolutely
binding for a period of years. An illustration given
by Walton Peteet, Secretary of the National Counecil of
Parmers' Cooperative Marketing Associations will help
to meke the statement mor e clear:

"fhe Burley Tobacoco Association bought over
$5,000,000 worth of warehouse and other plants defore
it degan to receive todacco. It was utterly impossidle
for those farmers to provide that much money at one
time. Instead, they dought these properties on oredit
and sre paying for them with small ammual deductions
from these crops. The coredit for these purchases was
based upon the dinding character of their marketing cen-
tract, If that oontract had contained a provision for

(1) Letter to the Author, Jan. 28, 1986,
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the wi thdrawal of members at will, their joint
oredit would have deen nil and the organization would
not have been formed. Certsinly, no sane man would
sell $5,000,000 worth of property to s group of
farmers, if any or all of them can cancel their obdli-
gations before they are discharged and it is equally
certain that no farmers would enter such an engagement
if his assooiates might withdraw and leave him to hold
the bag. The same logic applies to all cooperatives
that must dbuy (on oredit) physical properties before
they ean operate efficiently.” (1)

Seocond, when an as® ciztion is dependemt upon
a definite minimum volume of business in order to
meet its odbligations and these odligations cannot
be shifted yearly, a binding contract is indispensadle.
With many cooperstives the principle of decreasing cost
holds good, Items of fixed expense such as salaries
paid to offisers, managers and clerks, and funds for
advertising campaigns, sktistical surveys and the like
fall heavily on the shoulders of the few but are dorne

lightly dy the many.

(1) North Carolimm Cotton Grower, Nov. 15, 1925.
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‘ Third, when it becomes necessary for an
association to use long-time credit in order to ocarry
over the orop from one year to another so that the
orops may be marke ted efficiently, unless financislly
in excellent condition it will find banks hesitant to
lend large sums to such association composed of members
who can cancel their odbligstions yearly.

Pourth, in the early stages of development,
temporary misunderstand ings cause bitterness; slow and
intangible results cause discontent and strenuous
opposition from competitive forces coupled with other
difficulties inherent in new and untried emterprises,
lead to disaster if the membder is free to leave the
association on short trial. It takes organization
and years of time to clear up some of the tangles
that threaten the life of the young association and 1if
s dinding oontract is present to hold the members until
the early difficulties are overcome the organization may
theredy gain strength and lay a foundation upon which
to build suecessfully.

In spite of these arguments, it is deooming
ineressingly evident that a contract alone cannot hold

menbers to an sssociation and even the cotton and
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tobacco cooperatives are showing a tedensy to
adopt the more lenient contract.

The Miami Valley Tobacco Growers' Association
has an ironclad, five-year contract, dbut is no longer
attempting to enforce it. Mr. R.H. Brunastt, Secretary-
Treasurer, in explaining this situstion says, "Our
experience tesches us that in order to operate success-
fully, the relationship between the members and the
association must de voluntary at least annually on
the members' part.” (1)

The OColorado Wheat Growers recently adopted a
new ten-year contract, inserting sa annual withdrawal
oclsuse, Bruce Lampson, General Manager, says, "The
caus¢ fr this change in the contract is that we have
found by experience that the human el ement enters into
cooperative marketing more strongly in some cases than
does the economis theory. ‘The theory of having a
binting contract and the control of a given percent of
the commodity is right from a strietly ioonomio stand-
point, but when you have to take into consideration
the socisl standard of the growers we find that too
nany of them have not the necessary economic background
to understand our dbusiness operations. PFor this reason,

we have put in a provision wheredy a member, if it iws

(1) Letter to Author, Fed. 8, 1926
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provan that he cqmnot or will not understand the
imsinou operations of the pool, that he ean cancel
his membership or the assoociation can cancel it., Such
& menber, who is unable to ecomprehend the operations
and denefits of cooperative marketing is a liability
to the association and not an asset and should de
eliminated from membership and nnly that class of
farmers who can and will understand the movement
should de menbers of any cooperative," (1)

This brief extract sounds a note that is
beconing clearer and stronger as the testing years
of experience show the strong and weak points of
cooperative organization., The ironclad, legally
dinding, unbreskadble ocontract was used to a very
large extent when cooperatives first degan to use
this instrument. The trend is now very definitely
away from this sort of contract toward the long-time
(often perpetual) contrast that may dbe termminzted dy
either memder or associstion at a certgin time annually.

The fact that members may withdraw annually
ocompels the mansgement to operate efficiently and
keep the membership well informed in order to prevent
dissolution. It also prevents the wholesale withdrawsl
st the time of expiration that may face an association

having a term contract.

(1) Letter to Adthor, Jamuary 83, 19826.



20

Bach assoociation in the final analysis will
decide in accordance with the situation confronting
it at that time. The fact that a member may withdraw
snmuslly mekes a contract much more lsnient and to
many prospective memders is thus rendered more attract-
ive, It should de easier to get growers to sign this
less exacting agreement. However, when the membership
has been signed up, the mmagement faces a harder task
in holding the more mobile constitunency theredy secured
sl while thus compelled to face the task of keseping
its memdbership loyal it may be severely handicapped in
soms of ite operatioms. All things oconsidered, the
pPlacing of a withdrawal oclause in a long-term contract
seems wise and advisable.

There is an inherent danger in having aa
oerganisation that is easy to Jjoin and easy to desert.
Profit-seeking individuals with eyes centered wholly
on persensl gain at the sscrifice of the commmity are
quick to share in the profits and nimble in avoiding
their share of losses. These community-parasites
cannot bde allowed to join and leave at will if the
association is to nltimately remder equal service to
all and justify its name, cooperative.

Akin to the differences in regard to the withdrawsl
privilege are those arising from conditiomal and unconditional

contracts., While many beoome binding upon their signature,
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_a decided number become binding only upon a condition
that & certain minimum acreage or a given volume of
the produet is signed up., For example, the Wenatchee
District Cooperstive Association used a ocontract
containing the following provision, "If on or defore
March 1, 1981, thirty-five perocent of the toSsl apple
orop of the distriot, based on an estimated tonnage of
12,000 ears for the 1921 season shall not have been
procured in these contracts, then all contracts signed
by the owners shall be inoperative, But if such per
cent is odtained by mid date, all contracts shall
theredy decome £ixed and dinding on all parties.” (1)

This conditional contrsct has deen widely used
by todbacco, fruit and cotton exchanges. It has aided
in signing up growers who viewed the venture as a good
thing if it could get the sufficient volume of dusiness
but doudbted the 1latter proviso. The courts have deen
called upon repestedly to interpret the validity of such
clsuses &s growers sought loopholes wheredby they could
avoid their contractual obligation.

AS remedy in case of dreach practically all of
the cooperstives (with few exceptions) provide for
liguidated damages to be paid dy the contract-dreaker,

In many cont racts further provision is maxde for the use

(1) From contracts used in signing up members in 1920-1921.
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of injunoction to restrain the member from selling
outside of the association, 8Still another remedy
axployed in ocase of bdreach or contemplated breach is
sn order compelling specific performance. Some con-
traocts ocontain a clause stating that in case of
legal procedure againat a memdber, he shall dear all
of the cost of suing him in addition to the payment
of liquidated damges.

In sddition to the foregoing clauses, the coop-
erative orop contract usually sets forth the purposes
and charscter of the association, its rights, powers
and obligations covering in detail the contemplated
operations such as conditions of pooling dy grade and
quality, right to borrow and daisburse funds, power to
erect duildings and get eguipment, hire managers,
odligation to duy and resell and distribute equally
the net proceeds, etc. The rights and obligations
of the members are likeswise stipulated inscluding such
details as to where to ship amd under what oonditions,
obl;gation to sell all of the product grown to the
asscciation, comditions on which the comtrast will de
set aside, who may Join, etc.
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THE LEGAL STATUS OF CROP CONTRACTS
Special Statutatory Provision for Crop Contracts:
Congtitutionality As Determined By The Courts.

Provisions of ocrop contracts and gquestions
involving their validity and enforceability ean no
longer be interpreted and decided solely sccording
to rules in equity, for in sddition to the Federsl
Aotoof 1982 legslixzing the organisation of cooperative
marketing associations, with the exception of the
Pistriet of Columbig, every atate in the Union has
passed legislation of some sort, dealing either
directly or indireotly with produsers' cooperative
associations and the contracts that they wse. This
legislation has materially changed the status of
erop oontracts as used dy famers' sooperatives wherever
enacted not only in regard te pudlic policy and status
under anti-trmt 1;13 dut concerning right to pool,
right to injunction, specific performance, dsmages,
interference by third parties, ete.

These laws are subject to continual change
and smendment; they are not static. The following extracts
give, however, a conception of this type of legislation:

On Pedruary 18, 1922, Congress passed the Capper-



Jolstead Act, legalizing the formation of cooperative
asso ciatioms of producers. The act provides among other
things that, "Such Associations and their members may
make the necessary contracts and agreements to effect
their purposes provided, however, that such associations
are operated for the mutugl dbenefit of the members thereof--
and conform to one or both of the following requirements:

l. No member--is allowed more than one vote.

8, The Association does not pay dividends--in
excess of eight per cent per ammum.

And in any case the following:

3. That the Association shall not deal in the
products of non-members to an amount greater in value
than such as are handled by it for members,™ (1)

This act has not yet been suthoritatively construed
by the United States Supreme Court.

The State Acts vary quite widely. More than
half of them, however, include the following clauses
relative to contract in subatantially the ssme language.

"The Association and its menbers may make and
execute marke ting contracts, requiring the memdbers to
sell for any period of time not over ten years, all or
any specified part of their agrioultural products or
specified commodities exclusively through or to the
associstion or any facilities to de created dy the

(1) Public Act #146, 67th Congress, Chapter 57
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4ssociation. The contract may provide that the
Association may sell or resell the produsts of its
members, with or without taking title thereto; and

pay over to its members the average resale price

based on grade and quantity after deducting sll
necessary selling, overhead, and other costs and expenses
including interest on preferred stock not exceeding
eight per cent per annum upon the common stock.

"The dy-laws and marketing ocontract may fix as
liquidated damages, specific sums to be paid dy the
members or stockholders to the Association upon the
breaches dy him of any provision of the marketing
contract regarding the sale or delivery or withholding
0f products and may further provide that the member
will pay &1l costs, remiums for bomis, expenses and
fees in oase any sotion is drought upon the contract
by the Association and any such provision shall be
valid and enforceable in the sourts of this state.

"In the event of any such dreach or threatened
dreach of such mxrketing contraoct by & member, the
Assoociation shall be entitled to an injunection to
prevent the further dreach of the contract and to s
decree of specific performance thereof. Pending the
adjudication of such an action and upon filing a verified
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complaint showing the breach or threatened bdreach,
and upon filing a sufficient dond, the association
shall be entitled to a temporary restraining order and
preliminary injunction against the membder,

"Any person--who knowingly induces or attempts
to induce any member or stockholder of an Association
organized hereunder to dreach his marketing contract--
shall Be guilty of misdemeanor--and shall be lisdle
% the Association aggrieved in a c¢ivil suit in the
penal sum of $500 for each such offense.

"No Association organized hereunder shall be deemed
to e a combination in restraint of trade or an illegal
monopoly; or an attempt to lessen competition or fix
prices arbitrarily; nor shall the marketing contracts
or agreements detween the Association and its members or
any sgreements suthoriged in this Aot de considered illegal
or in restraint of trade.® (1)

A rather unusual provision, by mesans of which a
mazber may cancel his contract and withdraw from the
Association, is made by the statute passed by the legislature
of New Mexico., It provides that "in the event of mismanagement
or wrong, whereby a producer or member has deen inequitadly
sudb jected to loss or damege or unequal treatment, he may
spply to the distriet court dy & bdill in equity for the
TI) Tublle Aots of Arisona, Chapter 156, Pg. 373, March 23, 1921,
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nullification of his oontract and membership, which
shall be decreed upon the establishment of the
substantial allegations of his complaint and therebdy
he shall be released fyom his marketing contract with
the Association and from his membership therein.™

Tollowing the passage of these Aots, the question
at once arose, "Do these Acts supercede rules in equity
that have been formulated with the passage of the years
by our courts?"™ Oourt opinions have given affirmative
answersa in every case. In a Texas ocase decided in 1923,
the court gave the ®llowing terse amd typiocal opinion:
"The contract before us was suthorized by the statute
which gives the Association the remedy of specific
performance and injunction. The statute, having
suthorized these ranedies, whatever may have been the
rule in cquify, the statute will control.” (1)

These acts bave been held constitutional and
valid in the face of varied and violent charges launched
against them by opposing interests, with almoat complete

(1) 253 S.W. 1101, (1923) 212 P. 811, (1923)
96 8.0. 849, (1923) 117 s.B. 174, (1923)
216 P. 311, (19838) 246 S.¥. 1068 (1982)



unanimity. (1) 1In two cases, however, certain sections
of the law have been invalidated, For example, in & case
testing the validity of the Louisiana Marketing Act, the
court interpreted a clause of the Act as binding a tenant
to market his crop through the Association of which his
landlord was a member, though he, himself, had signed

no contract, The court in holding the provision
unconstitutional said that the legislature had in
ﬁseing it, "made an indirect but clear attempt to
deprive tenants of their property in cotton raised

under the share aystem of contract and without dme
process of law of any kind. Such provision is, there-
fore, unconstitutional, null and void as being in
gontravention of the Fourteenth Amendment to the Fed-

(2) 20¢ ¥.W, 798, (1925) 197 N.W. 936, (1924)
126 S.B, 631 (1925) 121 S.EB. 636 (1924)
203 N.W, 420 (1925) 117 S.E. 174 (19283
270 S.W. 784 (1925) 257 S.W. 33 (1923
271 S.W. 6956 (1925) 216 P. 3528 (1923)
270 S.W, 946, 1119 (1925) 96 8.0. 849 (1923)
104 8.0. 264 (1925) 253 S.W, 1101 (1923)
240 P. 937 (1925) 212 P, 811 (1923)
236 P. 657 (1925) 201 P. 773 (1921
234 P. 963 (1925) 178 N.Y.8.612 (1919
234 P. 962 (1925) 179 N.Y.8.131 (1919)

266 S.W. 308 (1924) 83 S.0. 69 (1919)
226 P, 496 (1924) 143 S.W, 1040 (1912)
107 S.W. 710 (1908)
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eral Conetitution. The tenants of the defendant are

third persons as to this mrketing contract entered into

by the Association and the record is bdbarren of evidence

to show that these temants had any knowledge of the

marketing agreement of their landlord with said Assoeiation."™(1)

Again in June, 1928, a section of the Colorado
Marke ting Act of 1923 was held invalid by the State
Stpreme Couwrt. The court in speaking of the specisally
legal ized c10p contracts said, "The Act of 1983 not only
in terms makes such contracts lawful but purports to legal-
ize all previocus ocontracts of that sort; that portion of
it, however, is retrospective and retroactive and cunnof
be sustained.” (2)

FPour months later the constitutiomlity of the Aot
was fully upheld; and the legality and validity of ocrop
contracts in general use dy cooperative associations formed
unier the Aot was conclusively upheld by the same court
rendering the former decision. (3)

In holding this type of legislation valid and
oonstitutional, the following court opinion of Judge C.J.
Russell, oconcurring specially in regard to the legality of

(1) La. Famm Bureau Cotton Association v. Clark, 107 S.0.115,(1985)
(2) Atkinson et al v, Colorado Wheat Assn., 238 P. 1117, (1928)
(3) Rifle Potato Growers' Coop. Assn. v. Smith, 240 P. 937, (D925)



of the Georgia Marketing Aot is typical, "It is well
to consider the condition of affairs that led to the
evolut ion not only of the Georgia Cooperative Marketing
Act, but of a mass of practicslly similar legislation
on the part of other commonwealths, The legislatures
of thirty and more of the principal agricultural
states of this Union have enscted enabling acts
practically,if not precisely, identical with the act
in question., The validity of this new character of
legislation has been upheld in all of its phases by
the Supreme Courts of & majority of the states and
the prineiples underlying it have been affirmed by
the United States Supreme Court in rulings made

vhere the provisions of the Sherman and Clayton
Anti-Trust Acts were involved." (1)

(1) Harrell v. Cane Growers' Coop. Assn. 126 S.,E. 531, (1925)
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PUBLIC POLICY

' The public policy of the state in regard to
ironclad marketing contracts has undergone a very
definite change within the last decade. PFour
paramount decisions rendered in the years 1913,
1914, 1915, and 1918 condemned these contracts as
illegal, and void, a8 in restraint of competition
and trade, beceuse of price-fixing and monopolistie
temdencies. The contracts wer§ rendered unenfo rcesdbl e
and officers of the Association were enjoined in one
case fiom scarrying on activities as set forth in
the agreement. ()

These cases were not exseptional. They
reflected the general temor of public opinion in
regard to this type of contract ss it then existed.

In rendering the decision so strongly opposed to
binding orop contracts in the case of Reeves v. Decorah
cited above, the court cited some twenty-two cases in
proof of the ressonsbleness of its decision.

The passage of state msrketing acts led to &
changed publiec policy as evidenced dy the following

(1) Reeves v. Decorah Farmers' Coop. Society 140 ¥.W.844,1913)
Ludowese v. Farmers Coop. Mssn., 146 N.W. 475, (1914)
Georgia Fruit Exchange v. Tumipseed 162 S.0.548, (1915)
Burns v. Wray Fruit Growers' Coop. 176 P. 487, (1918)
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statement, ™In Burns v. Wray and other cases, it has

buﬁ held that such contracts were against public policy;
but the aoct of 1983 chenges the pudliec policy of the state
md the contract in this case follows the act.” (1)

The new attitude taken dy the courts may bde
chgracterized by the tllowing opinion taken from s
vase decided on Decamber lat, 1924. "In our opinion the
clgssification of famers into cooperative associations
is reasomxble and maxtural and one that should prove
beneficisl rather than detrimental to the public.

Until it is estadlished that the association has
committed an act detrimentsl to the pudlic welfare, it
is a lawful organization and its contracts are not

gub ject to attack.™ (8)

Prom an attitude of suspicion the ocourts have
changed to an assumption that cooperative organisstion
is deneficial and its contracts fair unless proof
is presented to the contrary.

(1) Rifle Potato Growers v, Smith, 240 P, 937, (1925)

(8) Daxk Tobacco Growers® Coop. Assn. v. Dunn, 266 8.W.
308, (19258)
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TRUSTS AND MONOPOLIES

The sisze ard internal strength of these ocooperative
associations has drawn the attemtion of the ocourts in
numerous cases, Here as in the case of pudblic poliey
we find that the ocourts are not inclined to regard
cooperatives as trusts or monopolies in restraint of
trade. PFor example, in the case of The Dark Tobacco
Growers v, Jones the court held, "'xmtil there is
allegation and proof that the real objest of a growers'
cooperative association is to unduly enhance prices
beyond the real value of the product, the legality of
the organization and the ocontract will be presumed.” (1)

The opinion ocontinuea, "The cooperative aystem is
the most helpful movement ever inaugurated to obtain
justice--for farmers. The producers sre paying pract-
ically all of the costs and gssuming a&ll of the respons-
ibilities of these cocperative associations. They are
sssociating themselves as suthorised by statute--anmd
they have signed mutual and fair agreements among
themselves which will be futile unless those who have
signed such agreements can be held to abide by the
terms of their contracts. There is no snalogy detween

the proceedings to dissolve the great truats--and these

(1) 117 S.B. 174, (1923)



associations for the protestion of producers.”

Another case typical of recent decisions in
regard to suits agaimst cooperative asscciations as
monopolies using ironclad eontracts, dealing particularly
wi th those contracts, sgta forth the following opinion,
"contracts between coope rative associations and their
menb ers for exclusive dealings over & period of years
especially where authorized by statute, have now
heen upheld by a large number of states as not being
an undue restraint of trade. It is recognised that
they are part of a syatem of ocollective marketing,
that the purpose is merely to secure & fair snmd
reasonable price for their products and that such
oontracts are not to be condwmned where they are not in
fact hostile to public welfare.™ (1) *
Wmoﬁon Assn. 96 3.0. 849, (1923)

100 N.E. 8 203 N.W. 420 179 ¥.Y.8. 131
197 P. 9569 204 N W, 798 178 N.Y.8, 612
212 P. 811 83 8.0. 69 126 S.B. 531
201 P. 778 104 S.0. 264 197 N.W. 936
216 P. 311 143 S.W. 1040 179 K. Y.S8, 131
240 P. 937 248 s.w, 1109 178 N.Y.S. 618
215 P. 368 263 s.¥. 1101

236 P. 657 149 S.W. 915

208 P. 93 267 3.W, 33

117 S.E. 174 263 S.W. 60

*the thought generally expressed in these court opinions

is that the cooperatives are not illegal organizations for
they 40 not seek to fix prices nor are they monopolistic.
There is no ground, however, for the sssumption that coops.are
arbitrarily exempt from anti-trust laws simply because formed
by farmers rather than by industriaelists. Should cooperative
associations become monopolistic and control price movements
in contravention of the public welfare, the tone of court
opinion indicates that they would at once be subjested to

sorut iny and regulation by the ocourts.
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INTERFERENCE BY THIRD PERSONS

It is odbviows that if cooperative associatioms
susceed in taking over the marketing funetions, indep-
endent dealers and jobbdbers will lose the dusiness.
Knowing this facst, dealers in various sectioms of the
ocountry have sought by devious and sundry means to get
menmbers to dreach their contracts. The court decisions
on the misdemeanors involved by such action are uniform.
If a third person maliciously induces another to dreach
8 oéntraot with another party, such person is lisadble to
the latter party for damages resulting from the dreach.(l)

Where & third party merely continues to operate
a8 formerly and does not offer inducements to sell, he
is not liadle. (2)

The decisions in cases concerning the interference
of third parties hinge on the evidence of malicious
aggressivensss in inducing a breach of contract. Fox
example, in Nor thern Wisconsin, Tobacco Pool v. Bekkedal, (3)
the court held that Bekkedal had been guilty of malicious
interference for he had "orgmmiszed a campaign to scatter
seeds of dissatisfaction and discontent among association
members; offered more then market price to induce members

to dDreach their oontracts and offered to indemnify them from

any costs or damages which might result from such dreaches."(4)
(1)Eiberty Warehouse Co. v. Burley Tobacoo Or.Assn.Z7l S.W.695 (1925)

(2) Minn. Wheat Gr., Coop. Assmn. v, Radke, 204 N.W. 314, (1926)

(8) Northern Wis. Tod. Pool v. Bekkedal, 197 K.W. 956, (1924)

(4¢) Phes C. v, Salem Pruit Un 201 P. 222, (1321
" A e Froit Uniom, 20% 5% %90 ((1921‘
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FUTURE DELIVERY

The right of an association to make contracts
of future delivery has been challenged and the courts
have upheld the right of the asaociations to so
contract, In a case decided in 18982, the point involved
was that concerning the validi ty of a contract of sale of
cotton not yet grown. (%)

The wording of the contract provision in question
was that, “said cotton 80 20ld embraces all that I have
or may have, baled and urbaled, gathered and ungathered.
The court upheld the contract and cited numerous cases
of a similar character to sustain its decision, A
somewhat similar ease involving & contract of the
future delivery of cotton was decided by the Supreme
Court of Arkansas in 1925. (2) The decision
definitely suthorises the association to make executory
contracts for the sale and future delivery of s crop
or quantity of a product,

(1) Briggs, v. U.S., 143 U.S. 346, (1898)

(2) Ark. Cotton Growers®' Coop. Assn. v, Brown, 270
S.W. 946--1119, (1925)
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COMPLIANCE WITH STATUTE

Legislation detailing the legal contractual
rights of associations also details the requirements
that such contracts must meet in several states,

When contracts and agreements are deing formulsted

the provisions of these acts cannot well de ignored.
"Existing statutes and settled law at the time a
contract is made decome part of and must be read into

it; where parties contract dy virtue of suthority derived
from a certain act or acts, their rights must de
construed by the provisions of such sots." (1)

Contracts that sare drawn without regard to the
statuke of the state may easily omit important details
that invalidate the entire agreement. The ease quoted
sdove is in point, The court here held, "Where an
act provides that an association may adopt by-laws,
ocompelling its members to sell all of their produocts
exclusively through such association, btut also specif-
‘ically provides that the oconditions upon which 81101'1
obligations may be enforced must be based upon dondition
that & member be granted an opportunity to withdraw from
membership annmelly and the articles of incorporation and

by-laws of such association contain provisions for

(1) Oklshoms Cotton Growers Coop. Ass'n. v. Salyer,
243 P. 232, (1925)
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'onforoing a member to sell exclusively through the
association but fail to give such member an opportunity
to withdraw from the association. Such obligation is in
violation of the statutes and cannot be enforced for
lack of mutuslity." (1)

The association was denied the right to collect
liguidated damzges.to a decree of specific performgnce,
to relief in equity and to an injunction.

In Dairymen's League Cooperative v. Holmes, the
cxop contract used bdy the association was held invalid
for it did not ocomply with that section of the law
stating that an association might sell the product of
& non-menber but in no case should it charge more for
. such service than the actual cost thereof. Except for

this ultra-vires provision, the contract would hawe been

2
enforged. (

(1) Oklahoma Ootton Growers Salyer-Supra.
(8) Dairymen's League Coop. v. Holmes, 212 N.Y.S. 663, (1924)
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WUTUALITY AND JUSTICE OF CROP CONTRACT

Crop ocontracts have been attacked on the
grounds that they lacked mutuality, were unjust and
unressonable. The courts have not upheld the validity
of such claims. The following excerpts give an idea
of the present court attitude toward the mutuslity of
such agreements: "Unquestionably the contract is mutual
in its operation and in its bemefit since the promise
of ons party is always a sufficient consideration for
the promise of the other." (1)

"An agreement whereby a grower agrees to deliver
his orop for four years to & ocooperative marketing
asao.oiation. or pay liquidated damages in oconsideration
of the agreeament of the association to receive, handle,
and market the tobacoco and in oconsideration of like
agreements of other memders is not lacking in mutuality."(8)

"Crop contract by wvhich member agreed to sell sll
of his potatoes to the association only is mpporte.d by
consideration where the association was required to duy,
resell, and on certain conditions give member something
out of the proceeds, it being immaterial that contract is
unfair to member and he receives no benefit therefrom." (3)

T1) Warren v. Alabams F.B. Cotton Assn., 104 S.0. 264, (1925)
(2) Potter v. Dark Todscco Growers Assn., 257 S.W. 33, (1924)
(3) Rifle Potato Gr. Coop. Assn. v, Smith, 840 P. 937, (1925)
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SIGNING THE CONTRACT

In obtaining signatures to contracts where
force is used, facts misrepresented or any sct
committed that is covered by the statute of frauds,
such contracts are declared invalid and unenforceabdle.

In the case of Sun Maid Raisin Growers v. Papasian
the evidenoce was held to show that crop contracts were
signed under conditions of duresas and menace such as
to destroy the element of free and mutual consent
esgential thereto, hence recission from contractual
obligations was authorised. (1) The associstion was
held absolutely responsidble for the unlawful acts
of some of its members in securing contract signatures
inssmuch a8 it had full knowledge of such acts. (2)

A promise to advance sixty per sent of the
graded valus of tabacco was held incompetent dy the
Supreme Court of Tennessee for such representations
come within the statute of frauds. (3) In the same oase
the charge was made that the ocontract signature was
fraudulent for the signatures of both perties d4id not
appear on the same identical paper. However, inasmuch
TI7 Sun ¥aid Raisin Gr. v. Papazian, .

(2) Commonwealth v, Riffitt, 148 S.W. 48, (1912)
Wenatchee Coop. Assn. v, Mobler, 287 P, 300, (1926)
(3) Dark Tobacco Growers Coop. Assn. v. Mason, 262 3.W., 60,1924

Kansas Wheat Growers Assn. v. Vague, 234 P. 964, (1926)
Wenatochee Coop. Assn. v. Mobler, 237 P. 300, (18865)
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as it was clearly understood by both parties that the
contract had valid existence, the minutes of the
association showing acceptance and writtem notice
thereof having been sent to the member contract signer,
the contract was held valid on this score.,

Where there is conclusive evidence of fraud
the contract is unquestionadly invalid, but such evidence
must de conslusive. Where a person signs a contract
after reading it and having <full knowledge of what is
oontained therein, the provisions of the contract
remaining unchanged, the member cannot evade the
obligations imposed by the contract on the grounds of
fraud, for ignoranse is not a valid plea. (1)

(1) Kansas Wheat Growers Assn. v. Floyd, 227 P. 336, (1984)
Pittmsn v. Tobacco Growers Coop. Assn., 121 S.B. 634, (1924)
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CONDITIONS PRECEDENT TO COMPLETED CONTRACT

Where a contract contained the provision that
unless ten percent of all the wheat growers of the
territory covered signed the crop agreement, it was to
be invalid, the burden of proof that that condition had
been satisfied was upon the association. (1)

In regard to satisfying the requirements of
oonditions precedent, the courts have given varying
decisions. A provision in a contract between a
ocooperative association of raisin growers and its
members to the effect that the contracts were deliv-
ered to the members in escrow and were not to decome
operative until eighty-five per cent of the raisins
growing acreage of the state was secured dy contract,
was waived by the growers' acceptance of the contract,
their delivery of raisins and their acceptance of pay-
ments under the contract.(8)

In another case, the 6ourt placed considerably
more emphasis upon the satisfaction of the condition
precedent, the provision being that the contract was
to be inoperative unless forty-two hundred cars of

(1) WaeshIngton Wheat Groweras' Assn, v. Leifer, P. ’
(2) Cal. Raisin Growers Assn. v, Abbott, 117 P, 767, (1911)
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apples were signed, the tonnage to be conclusively
ascertained by the association. The court held that
the board of trustees of the association had acted in
good faith in finding in tonnage ascertaimment that
forty-two hundred cars had béen signed, yet where
such finding was actually based on faulty and fraud-
ulent data and the aotnai tonmage was dbut half of
that declared, the trustees’ findings were not
conclusive on the member contract-signers and they had
the right to withdraw from further participation in
the undertaking. (1)

A decision somewhat alien to the one adbove was
deci ded by the Supreme Court of Washington in 19265,
The contract in this case provided that a statement
by the orgeniszation committee to the effect that
the reqired number of contracts had been signed and
hence were valid, was to de accepted as final proof,
The court held that the proof that the committee report
thereto and the resolution by the doard of directors,
declaring all sgreements in force were mailed to
signers was adequate and sufficient to show that the
necessary number of signatures had been odtained. (2)

{E] Wenatohee Dist. Coop. Assn. v. Mobler, 237 P. 600, (1925)
(2) Washington Wheat Growers Asan. v. Leifer, 232, P.339 "
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Two other decisions have been made similar to
the one sbove, holding that a statement by officials
in regard to the fulfillment of condition precedent,
in absence of any showing of fraud, is to be regarded
a8 final proof and the contract complete or invalid
a8 such condition is satisfied or unfulfilled. (1)

{I) Rowland v. Burley Tobacco Coop. Assn., 270 ?iwgésv’sz,

Pittman v. Tobacco Growers Coop. Asasn., 121(:622)654,
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CONTRACT EVASION

A8 reasons for breaking their contracts,
disgruntled menbers have charged that associations
were guilty of ultra vires acts, that they were
organized for pecuniary profit, that they were
inefficient, poorly managed, unbusinesslike, failed
to live up to their promises and were guilty of
violating various other obligations oreated dy
statute, charter and agreement, In the majority of
cases, these charges have deen held invalid and the
sssoc iation has deen upheld.

The charge that the association was organised
for pecuniary profit because the contract required the
payment of three per cent of the gross sales in case
of breach was held an invalid charge in Baldwin Co, v,
Prishkorn. (1)

In Poultry Products Association v, Barlow, it was
held that although the provision in the agreement giving
the occoperative the right 'm purchase its own stock was
invalid, 1t did not invalidate the members®' contract to
gsell all of his products to the association, the invalid
provision not being a part of the consideration of the
contract to make such sale. (2)

’

TI) Baldwin Co. v. Prishkorn, 83 S.0. 69, (1913)
(8) Poultry Prod. Assn. v. Barlow, 208 P. 93, (1913)
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kfter breaching his contract, a member of a
cooperative sought to justify his action by charging
mismanagement, fraud, acts ultra vires, injustice,
inequality, and failure to fulfill promises. The
charges were sifted and the court held that the evidence
showed no juatification for members' breach of sontract.(l)

In Kangsas Wheat Growera Cooperative Association v.
Schultz, the ocourt held that a member of a non-profit
cooperative association for the marketing of agricultural
products raised by its members is not justified in
refusing to deliver his wheat to the association because
he cannot learn at the time of delivery, the price that
he will receive for his wheat. (2)

Whe re & grower marketed milk for fourteen months
through the associati on without questioning his contract
the court held that he could not then assert the invalidity
of the contract on the ground that the association had
commenced tusiness before three-fourths of the eapital
stock was subgdoribed and one-fourth paid in ad requiread
dy law. (3)

(1) Washington Goop. Egg & Poultry Amsn. v. Taylor, 210
P. 806, (1913)

Pittman v, Tobacco Growers Coop. Assn,, 121 S.E. 634, (1984)

(2) Kansas Wheat Growers Assn., 216 P, 311, (1923)

(3) Pierce County Dairymen's Asen. v. Templin 216 P. 362, (1923)
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. In & recent (1925) case, a member who had
signed & crop contract, rented his land on shares and
agreed to let the rentor sell all of the crop wherever
he choge., The ocourt held that the member was subject
to his prior oontract with the association and must
sell a1l of the cotton‘ over which he had legel right
to exercise control to the association, since title to
his share rested primarily in him. (1)

There have been several instances where a member
having signed a crop contract sells his land to his
wife, son or relative, and theredby secures relsase or
seeks to secure release from his contract. Where the
intent of the party is simply to evade contractual
obligation, the sale being one of form only and not in
reality in fact, the court has held that the association
hax right to redress in the form of liquidated damages,
specific performance, ané other remedy. A4 case that
illus trates the point very well is found in Coyle et
sl v. Dark Tobacco Growers Coope rative Associstion. (2)

J.W. Coyle signed & contract by which he agreed
to deliver to the association all of the tobacco grown
by him, beginning with the year of 1922, In March, 1923,
he deeded the farm to his wife "for the oconsideration of

TI) Tong v. Texas Farm Bureau Cotton Asan. 270 S.W. 661, (I9Z25)
(2) Coyle et al. v. Dark Tobacco Growers Coop. Assa.,
277 S.W. 318, (1925)
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$1.00, love and affection.” Pive months later a
deed was executed to the son, Delphus, for a half-
interest in the farm. The 1923 orop was marketed
outside the association which brought suit for breach
of contract. The proof Wwought forth at the trial
showed that:

l. Mrs. Coyle and son knew of the oontract made
by J.W.

2, The deeds of sale were executed primarily for
the purpose of evading contractual obligation.

3¢ JN, was guilty of fraudulent intent.

The association was awarded stipulated damages
and Coyle ordered to pay $60 plus coat of executing bond. (1)
However, where the sale is donified and actual

the ocourt has ruled that the contract is not breached,
but rendered invalid dy the changed condition., A 1986
case decided dy the Supreme Court of the staté of Wash-
ington is in point. Where contract with ecooperative
marketing 2ssociation by husband in behalf of community
(husband and wife) to sell to the association all milk
produced by him gave him and community absolute right to
withdraw from the agiry business and theredby relieve

(1) Dark Tobaceo Gr. Coop. Assn. v. Alexander, 81}, s.w; 677,
1926

Oregon v. Lentz, 212 P, 811, (1923)
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himgelf from contract liability, an actual transfer of

the title of the cows and dairy business and community

to the wife, the property to become her separate property
free of any trust for the community, the court held that
such transfer of title relieved the husband and community
from all liability under the contract. The wife in her
zeparate right was as free from the obli gb.tions of the
oontract as though she were an entire stranger to her

(1) Inland Bmpire Dairy Prof. Assn. v. Melander, 2(;532];; 12,

Inland Empire Dairy Prod. Assn., v. Casberg, 2‘55 P. 13,
1925)



60

BREACH OF CONTRACT
The ocourt has held that where 8 grower-member
of & cooperative admitted such membership and admitted
that he had 801d produce in violation of his agreement,
8 oopy of which was in evidence together with proof
that condi tioms precedent had been complied with, the
assoc iation has conclusive right to recover for breach,(l)

Likewise, the refusal of a member to deliver all of

his crop to the associstion pursuant to the provisions
of his contract has been held to constitute a breasch. (2)
Where a double breach has occourred, neither party
is entitled to redress. In N.J., Poultry Producers
Aggociation v. Trsdelius the cooperative was held not
ent itled to equitable relief against one of its memders
for violating terms of marketing agreement in view of its
own breaches of the agreement by failing to properly
grade eggs, employing brokers, etc., unless such
member was estopped to rely thereon. (3)
k. Dama ges.
It is a well established point in law that where
oconstrued as a penal ty, whether called damages or other-

wise, a contract proviasion for such redress is unenforceable. §4)

(1) Rowlend v, Burley Tobacco Gio. Goop. Assn., §'l(()lgég;%4

(28) Ark. Cotton Growers Coop. Assn. V. Brown, svo‘s.w. 946,
19256)

#3) X.J. Poultry Producers Assn. v. Tradelius, 126 A.T.538,1925

(4) Dairymens League Coop. Assm. v. Holmes, 202 N,Y.8.663, 1984
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Regardless of the language used, the court determines
whether the amount specified shall be construed as
penalty or damages and rules accordingly.

In Minnesota Wheat Growers Cooperative Assoc-
iation v. Huggins, the court held that, "the provision
. in the ocontract that member should pay to the association
five cents per pound, as liquidated damages for all tobacco
8014 outside the association was not unjust nor oppressive,
and must be construed as liquidated damages rather than as
a penalty.” (1)

A large number of caseg of this nature have
recently ocome before the courts and with very few exceptions
the decisions have been fawrable to the associations
treating the amounts involved as damages rather than as

a penalty. (2)

(1) ¥inn, Wheat Gro. Coop. Assn. v, Huggins, 203 N.W. 420,

(1925)
(2) Right to liquidate damages:

197 P. 959, (1911) 96 S.0. 849, (1923
178 N.Y.8. 612, (1919) 257 S.W. 33, (1924
179 F.Y.3. 131, (1919) 126 S.E. 531, (1924)
83 8.0. 69 (1919) 263 S.W. 60 (1925)
201 P, 773 ( 1921) 203 N.W. 420 (1925)
204 P. 811 (1921) 236 P. 657 (1925)
233 P. 547 (1925) 204 N.W, 798 (1925)
117 S.E. 174 (1923) 234 P. 962 (19235)

234 P. 963 (1926)
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The fact that an association was & non-profit
organization has been held not to militate against its
right to collect from a member liquidated damages, (1)

B, Injunction and Specific Performance.

Not only do many of the crop contracts used by
ocooperati ves make provision for the use of injunction to
seoure specific performance of contract, but many of
the state acts recently passed also provide for these
ingt raments in case of contract breach. It is generally
recognized that where damages are adequate and afford
ocomplete remedy an injunction will be refused. A
deoree for specific performance is issued only at the
disoretion of the ocourt in view of the evidence
presented and will not be awarded unless an asctual

breach has ooccurred or is threatened. (2)

(1) Anapeim Citrus Fruit Assn. v, Yeoman, 197 P, 959, (1911)
(2) Oregon Gr. Coop. Assn. v. Lents 212, P, 811, (1983)
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The right of an assoaclation to restrain
.ita members from breach of ocontract has been generally
upheld by the courts. (1)

A typical opinion is here cited, "The liquidated
damages provided for in the contract do not afford
adequate remedy. Wheat is the only ocommodity the
association can use as a going concern. All that it
can 40 with money is to pay its expenses and disburse
the delance smong its members. It necessarily
follows that there is no asdequate remedy at
law., The only adequate remedy ies injunction preventing
the members from selling to others, thus forcing the
delivery of wheat to the association. " (2)

(1) 107 S.w. 7O, (1908) 121 S.E. 631, (1924)
201 P. 773, (1921) 234 P. 963, (19265)
204 P. 811, (1921 236 P. 667, (1925)
201 P. 222, (1921 232 P, 339. (1925)
505 P. 970, (1921) 240 P. 937, (1925)
212 P. 811, (1923) 270 3.W. 946, (1925)
210 P. 806, (1923 271 8.W. 178, (1925)
216 P. 362, (1923 266 3.W. 308. (1928)
216 P. 311, (1923) 126 S.E. 531, (1925)
117 S.E. 174, (1923) 104 S.0. 264. (1928)
96 8.0. 849,1923 203 N.W. 480 (1925)
226 P. 496, (1924) 204 N.W. 798, (1925)
246 §.W. 1068, (1924) 870 S.W. 784, (1985)
257 S.W. 33, (192¢) 236 P, 661, (1925)

(2) Nebraska Wheat Growers v. Norquest, 204 N, W.799, (1925)
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It has been made a clear ruling point that
the presence of a stipulation for payment of liquidated
damages and provision fHr the use of injunstion are
hgrmonized in a contract and the presence of one does
not invalidate the force of the other.

Where there is no governing statute it has
been held that where other remedies at law are inadequate,
the association has a right to an injunction. (1)

In an action by a cooperative marketing
asgociation for an injunction whose members had agreed
to sell all of their produce to it over a period of
years, the evidence being in conflict as to membership
of the members who xobt only disavowed any obligation
to deliver, dbut denied menbership, the association
was held to bde entiilcd.to have an injunsetion restraining
them from disposing of their crops outside the assoc-
istion continued until the final hearing. (2)

However, the decisions in regard to the use of
injunctions and decrees of specific performance, have
not all been in one vein, in favor of the association.
In the case of Poultry Producers of Southern Californis
v. Barlow, the court said, "The doctrine is elementary

(1) Manchester Dairy System v. Hayward, (1926)

Texas Farm Bureasu Cotton Assn. v. Storall, 253 S.W.
1101, (1923)

(2) Tobaceo Gr. Goop. Assn. V. Spikes, 121 B8,®. 638, (1924)
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and impregmably for tified by su thority that a contract
cannot be specifically enforced unless this remedy is
a‘vailablo to both parties. Equity will not enforce a
specific performance of a contract when the party asking
its enforcement cennot, from the nature of the obligation
assumed, be compelled to perform on his part.™(1l)

In & 1924 case, a mamber after marketing 8ll of his
produce through the association in 1922, so0ld part of his
ocrop outside the association in 1923, He proved
oonclusively to the court that the association had
not paid him $800.,00 that was due on his 1922 crop and
becanse he was short of money and needed cash to care
for the needs of his wife and family, he 80ld one-third
of his erop outside the association. In spite of
statutatory provision for an injunction in case of
bresch or threatened breach, the court held that the
breach was justified under the circumstances and refused
fo grent an injunction. The ocourt aquoting from previous
rulings said, "An injunction will not usually be granted--
where it will do more mischief and work greater injury
than the wrong which it is asked to redress--the damage
threatened by an issuance--in this case far surpasses any

injury to be expected from a denial of the writ," (2)

(1) Poul try Producers of S. Cal. v. Barlow, 208 P, 93, (1922)
(2) 121 sS.E. 636, (1924)
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Injunctions haro been issued very rarely in
restraining third persons from interfering with the
performance of crop contracts; yet here again the
rights of the assdciat ion have been upheld. An
interesting case in this connection was decided by
the Supreme Court of Tenmnessee in December, 1924.

A bank, with full knowledge that the erop of tobacco

wag under contract to be delivered for sale to the
cooperati ve association, took a mortgage on the erop.

The bank attempted sale of the tobacco under ita
mortgage and the association ssked for am injunction
restraining the dbank from interfering with the

contraoct in any way inasmuch as payment of liquidated
damage would not afford adequate relief. The contentions
of the association were upheld and an injunction issued
restraining the bank from interference with the

contract. (1)

{I) 2866 S.W. 308, (194)
Kansas Wh, Gro. Assn. V. Floyd, 227 P. 336 (1924)
Redford v. Burley Tobacso Gr. ooop. Assn., 266 S.W.
24, (1925)
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LANGUAGE OF THE CONTRACT

The desirability of acocuracy before the law
is 80 well knowm that it scarcely needs to be stressed.
Doubtful provisions in & erop contract are to bve
oconst rued against the party preparing it. (1)

The ocourt will not read into a contract anything not
written therein, tut the terms that are specified are
subject to interpretation. For exsmple, & contract
by @ member of a cooperative marketing association dy
which he agreed to deliver to the association sll of
the tobacco produced by or for him or aocoquired dy him
a8 landlord or lessor and to sell the sams only to

the association, was held to include only tobaceco of
the member, produced on landa either owned or rented by
him. (2)

By their very mature and purposea of operation,
ocooperative associations are faced by conditions that
cannot be foreseen st the time of drawing up the contract.
A8 a8 congsequence, there must be a lack of definiteness
in stipulating certain provi sions in regard to price
returns and deducpions for expenses. The courts have
recognized this necessary point of distinection. 1In
Louisiana ¥Farm Bureau Cotton Growers CGooperative

(1) Duncan v. P.¥. ¥fruit Gr. Assn., 120 A. 441, (1922)

(2) Tobacco Gr. Coop. Assn, v. Bissett, 121 S.E. 446, (1924)
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Association v, Clark the court delivered the

following opinion: "We are dealing here with a special
form of statutatory contract, whose nature and legsal
effect are defined and determined by the act under
vhioch the contract has been made. --It is clear, there-
fore, that such agreement need not conform to the
essentials of an ordinary contract of sale as to the
certainty of the price. 1Indeed, it would not dbe
possible to fix a definite price in sdvance as to

the resale of cotton in the future by the association,
and carry out the obj ect Hr which the association

has been organized. To fix the price beforehand would
defeat the very purpose of the association in its
efforts to obtaln the best price under market conditions
as such price might fall below the ocurrent price at the
date when the association should deem it advisable to
sell, thereby entailing a loss upon the grower, or it
might prevent the sele entirely if the fixed price
should be higher than the market quotation.(l)

In a similar case involving not only the definiteness
of terms in regard to price but in regard to provisions for
the delivery of "all™ of the crop at ™the earliesat
reasonable time after ginning™ to be sold by the

(1) La. P.B. Cotton Gr. Goop. Assn. v. Clark, 107 S.0.
115, (1925)

g
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]
association "before another crop has been produced"™,

the terms were held sufficiently certain. (1)

However, these decisions do not mean that the
contract may be loosely drawmn and lack definiteness any
more than is neééssary to the attainment of their specified
purposes. In 8 New York case, a provision of an exelusive
marketing contract with a cooperative association for
future losns to be deducted from producers'share of
proceesds, which did not prescribe the amount, duration,
or interest, but left those elements to be determined
by the association was held invalid because there was
no meeting of minds. (2)

T™wo other cases dealing with the accurany of
terms are of intereat. In the firat case, provision
was made Hr a member to temminate his contract yearly
if he chose to do 80 by giving written notice of his
aotion to the association at least thirty days prior
to Pebruary first, of any year. The court held that a
written notice sent late in January was not a compliance
with the contract. (3)

In the second case, the Dark Tobacco Growers'

Cooperative Associgtion sued Brame et al to compel them as

(1) Texas Farm Bur. Cotton Assn. v. Stovall, 263 gévzvé 1101,
[ ]

Oregon Coop. Assn. v. Lentz, 212 P, 811, 1913,
(2) Dairymen's League Coop. Assn. v. Holmes, 202 N.Y.3.663,1924
(3) Grays Harbor Dairymens Assn. v. Engen, 226 P, 496, 1924,

Pierce County Dasirymens Assn. v, Templin, 2156 P. 358, 1823,

Cranberry Growers Assan., v. Moore, 201 P. 773, 1921,

204 P. 811, 1921.
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members to deliver dburley tobacco, grown dby them to
the association. The contract specified "dark tobacco™
whenever the class of tobacco was mentioned and the
court held that the ocontract did not cover turley
tobacoco and the association could not compel delivery
of such tobacco. (1) |

The termrs of the contract impose obligations
and also limit liability; they allow certain actions and
limit actions beyond those specified. Nor example, an
association 1is given the right to pool as 1long as it
is done fairly and properly. (2)

An association can make deductions specified in
the contract but cannot make unauthorized dedustions. (3)
A Miohigan case in this connection is worthy of note,
the oourt giving the following opinion: "This suit was
begun upon certain express contracts and the terms of
these contracts must control. The agreeament which is
attached to these notes provides (a), that the notes
ghould be used only as collateral seocurity; (b), that
they might be dndorsed to any person or bank making a

(1) Dsxk Tobecco Gr. Coop. Assn, V. Brame et al., 278 S.W.
597, (1925)

(2) Wash, Coop. Egg and Poul try Assn. v. Tajylor, ?igzgs 806,
Dark Tobacco Gr. Assm., V. Jones, 117 8.E. 174, (1923)
(3) 8ilveira v. Ass. ¥ilk Producers, 219 P. 461, (1924)
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loan to the association; (c), that to be effective,
they must be endorsed to creditors of the association;
(8), that anyone holding the note as collateral security
could enforce the collection thereof. The notes in this
case were not used as collateral security and a fair
inference is that no recovery could be had unless
endiorsed to a third party." (1)

The liability of & member bound by an agency
contract is decidedly greater than when bound by a contrat
of absolute sale, for in the case of the former type,
the member is held liable for all scts of the assoc-
iation as principal. (2)

TIT Runociman v. Brown, 193 N.W. 880, (1923)

Phex. Go. v. Salem Fruit Union, 233 P, B47, (1925)
(2) 198 P, 790, (1920)

203 P, 387, (1921)

203 P. 389, (1921)

201 P. 222, (1921)

205 P. 970, (1921)

20 P, 806, (1923
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PARTY TO CONSIDERATION

The right of a third party to sue on a contract
is based upon consideration aceording to a decision in
the case of Phes Company V. Salem Fruit Union, (1)

The courtheld, that in order to enable a person to sue
who 18 not party to the contract, he must be party

to consideration or the contract must have been entered
into for his benefit; incidental benefit to him through
pe rformance not being suffici ent grounds to juatify his

suit.

SET OFF AND COUNTERCLAIM

In a dairyman's action against a dairymen's league,
in which he was a stockholder, to recover mongy collected
by it under agreement, the corporation could not counter-
claim on the ground that the stockholders had agreed to
spportion losses bgcause of refusal of a large consumer
to accept shipments, the ceuse of action set up under
the counterclaim not existing at the time suit was

commenced. (2)

(1) Phez. Co. v. Salem Pruit Union, 233 P. 547, (1925)
(2) Heelman v. Or. D. League, 192 P, 790, (1920)
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CONTRACT AND BY-LAW

In a case decided by the 8tate Supreme Court
of Nebraska in 1923, it was held that, "Where &
8toockholder contracts to be bound by existing
and future by-laws, & cooperative grain company
may adopt any reasonable by-law for its government
in harmony with its valid existing contracts and
legal obligations and its members will be bound
thereby. It may not, however, adopt any by-law
abrogating {its valid existing ocontracts with its

members.™ (1)

(1) Whitney v. Farmers' Coop. Grain Co., 193 N,¥. 103,
(1923)
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CONCLUSION

A study of recent decisions rendered by the
State Supreme Courts, reveals that there exﬁta a
fairly definite and unfform policy in regard to
crop ocontracte as used by farmers'! cooperative
asgociations, These contracts are regarded as a
definite type, necessary to the success of cooper-
atives, characterized by certain qualities foreign to
other contracts of purchase and sale, requiring special
legal recognition, and generally enforceable at law.
The special legislation enacted to define and recog-
nize the validity of crop contracts has been upheld
with absolute unanimity execept in those very rare cases
where a phrase or section is contrary to well established
legal precedent, thus rendering the position ocoupied
by erop cont racts even more impregnable. The number of
cases involving these ocontracts has increased steadily
from @ few yearly to about ten in 1923, twénty in 1924,
_am over thirty in 1925, Many of the casex are regarded
as test cases and it is gratifying to note that in the
great majority of decisions the ocontracts have deen
upheld.

The need for & well-knit business unit is becoming
more snd more apparent as farmers see the conditions

that obtain in the realm of finance, for loose organization
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lacks that solidarity so fundamental to the
success of any large sized undertaking; contract,
the legal symbol of a written obligation to abide
by a given promise, lends to an organization of
producers that needed and important bit of
stability. In all justice, a member, who is
legally entitled to receive and does receive the
benefits obtained by means of a ocooperative
association, should be bound to bear the respons-
ibilities of that association inasmuch as its nature
is mutual.

A contract camnot take the piaoe of good
service: it ocannot supplant poor menagement nor can it
be relied upon to hold the membership when the success
sought by the association obviously cannot be abttained,
However, it can and does lend legal, economic, and
financial strength to aﬂ organization that is striving
wizsely to attaln legitimate goalas. As long as members
refuse to bind themselves to support their own organ-
ization, they cannot expect much worthwhile support from
outsiders though such support is often inimical to the

successful operation of farmers' cooperative associations.

In closing, it should be clearly understood that, although
orop contracts are not the only instruments necessary

to the successful organization and operation of coop-
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eratives and although they have very definite
limitations as outlined above, they do afford

legal and economic strength that cannot be secured

in any other way.
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