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ABSTRACT

MICHIGAN ZONING ENABLING LEGISLATION:

A REVIEW AND CRITIQUE

By

Daniel A. Schultz

The subject of this thesis is Michigan zoning

enabling legislation. The object of the following inquiry

is to analyze existing zoning statutes. identify problem

areas. and make recommendations for the amendment or

revision of this body of law. In the course of this

inquiry. both substantive and procedural matters are con-

sidered as well as zoning's role in. and relationship to,

evolving land use management policy.

Initial chapters'are concerned with establishing

the concept of zoning and the evolution of land use regu-

lation models for planning and zoning developed during the

1920's as well as early Michigan statutes. Later chapters

concern themselves with the functional analysis of Michigan

zoning legislation in its present form and evolving state

land use policy. In critiquing existing legislation,

emphasis is placed upon court decisions, particularly

those occurring Within the last five years. and problems

identified through a series of interviews with zoning

administrators. lawyers. and other zoning practioners.



The topic of evolving state policy is addressed through

use of reports prepared by the Governor's Special Commis-

sion on Land Use and by the Office of Land Use, Michigan

Department of Natural Resources. The final chapter

addresses itself to assessing the overall situation and to

offering a series of recommendations which would result in

the amendment or revision of present zoning statutes.

The findings of the study confirm the need for

comprehensive change within the zoning statutes. particu-

larly in regard to basic procedural matters. Change is

also called for in more substantive areas such as the

relationship of planning to zoning and zoning to the main

body of land use regulation and policy. In acknowledging

the political nature of zoning. the above changes were

divided into two groups: those advocating changes that

could occur through amendment of existing statutes: and

those advocating changes which could only occur through

major revision of the entire body of zoning law. While

Michigan legislation is singled out for study purposes.

the recommendations which resulted from this study have

much wider application given that the Michigan legislation

bears considerable resemblance to zoning statutes in most

other states.
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FOREWORD .

The issues and problems raised in this thesis are

currently being examined by the Office of Land Use. Michi-

gan Department of Natural Resources with the assistance

of the Zoning Advisory Committee. Present efforts to

review and evaluate state zoning enabling legislation were

first initiated in 1973. At that time. as a student assis-

tant at the Office of Land Use. one of my primary respon—

sibilities was to prepare an analysis of Michigan's zoning

statutes. The research which resulted from this assign-

ment has been incorporated into this thesis. Later re-

search served to reinforce initial findings and to confirm

the need for the revision of the main body of zoning law..

Conclusions and recommendations found in this thesis are

those of the author and are independent of those of the

Office of Land Use or its Zoning Advisory Committee.
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CHAPTER I

INTRODUCTION

Since its inception. zoning has been a fundamental

tool of land use regulation and planning. Starting as a

purely urban phenomena during the early 1900's. zoning has

subsequently spread both in terms of geography and appli-

cation. However. the framework under which zoning is

applied and administered (ie.. zoning enabling legislation)

has seen few major changes. Thus a fundamental conflict

has been developing. especially during the last 25 years.

in which the application of zoning to meet current needs

has gone beyond the grant of power established in the

enabling legislation. Both federal and state courts have

been active in the area of zoning litigation. but their

role in the resolution of basic conflicts has been limited

by the letter of the law and the traditional separation

of powers doctrine. Clearly. legislative action is

necessary to bring the role of zoning. its application and

administration. and enabling legislation into harmony. But

more is involved here than just revision of existing state

statutes to meet current practice. Consideration must be

given to fundamental questions such as. what is the proper

role of government in regulating private property. what
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are the proper limits of this regulation. what is its

proper form and what are the roles of different levels of

government concerning this regulation? These questions

predate zoning. Indeed. they have existed as long as land

use regulation itself. They are basic to any form of re-

gulation and demand constant reassessment as the needs

of society change. .

The subject of this thesis is a reassessment of

zoning enabling legislation as it applies to the admin-

istration and application of the zoning power. The focus

of this thesis is the enabling legislation of the State of

Michigan. Admittedly. this is a complex undertaking. one

which cannot be adequately addressed in its full scope.

Therefore. the scope of this thesis will be confined to a

series of tasks designed to accomplish the following

objectives. These objectives include:

1. identification and analysis of problem areas in

existing zoning enabling legislation;

2. recommendation of proposed changes in administra-

tive procedure; and

3. recommendation of changes in substantive and policy

areas in keeping with evolving state land use

management policy.

Tasks necessary to achieve these objectives are as follows:

1. determination of the definition. purpose and scope

of zoning:

2. inquiry into the evolution of the power to zone;



3. review and critique of past and present Michigan

zoning enabling legislation: and

4. examination of Michigan land use legislation and

evolving state land use policy.

In researching these tasks it became evident that

certain of them could not be accomplished. Consider the

task of establishing the definition. purpose and scope of

zoning. As the reader progresses through the chapter

allotted to this topic it becomes evident that zoning has

no fixed. easily applicable definition except in the

abstract. As for purpose and scope. these are addressed

in enabling statutes. but do little to aid understanding.

Richard Babcock in his assessment of the situation con-

cluded that as zoning is a process it has no need of pur-

poses of its own.1 Further. Charles Rathkopf states in

essence that the scope of zoning is variable and expands

and contracts in direct relation to the police power and

the needs of society.2 Thus. from the outset. we are on

uncertain grounds. To compound the situation. one has only

to be reminded that above all zoning is a political process

and as such is subject to the wisdom of elected officials

at all levels of government.

What is to be concluded from all this is that there

is no definitive answer to many of the problems raised in

this inquiry. At best. a sense of direction can be gained.

With this in mind. the following thesis has been written

with the hopeful expectation that it may at least succeed



in offering an overview of the complex problems involved

and a course of action which may lead to the partial

resolution of some of these problems.
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CHAPTER II

DEFINITION. PURPOSE AND SCOPE OF ZONING

Zoning is one of the several forms of property reg-

ulation commonly exercised by local government. Numerous

definitions of zoning exist: however. the following one

provided by Edward Bassett is often cited:

Zoning is the regulation by districts under the police

power of the height. bulk and uses of buildings. the

use of land and the denSIty of population.

The principal attributes of zoning as exercised at the

municipal level are contained in this definition. First.

comprehensive zoning connotes the division of a community

into districts. Second. within each district certain reg-

ulations apply to the height. bulk. placement and use of

structures and the use of land. Third. zoning regulates

population density. Fourth. such regulations are contained

in zoning ordinances enacted under the police power

delegated to counties and municipalities through state

zoning enabling acts.

The power to zone is derived from the general police

power. As such. any understanding of the purpose and Scope

of zoning is contingent upon an understanding Of this

power-~the power of the state to regulate. Alfred Betteman

in discussing the police power stated:

 



... the police power is necessarily nothing more or

less than the general legislative power to regulate

persons and things for the promotion of all those

public benefits for which legislatures exist and for

which legislation is enacted...

Charles Rathkopf in addressing the question. "What is the

police power?" cites the following:

Police power has said to be synonymous with the

sovereign power... It is the power of the government

to enact all manner of laws in furtherance of the

public safety. health. morals. gegeral welfare and

prosperity of the body politic...

The police power is the sovereign power or the

general power of the state to legislate. As such it rests

with the state and is not an inherent attribute of lesser

political subdivisions. The Michigan Supreme Court in an

early zoning case. glgmgnts v. Mogabe 210 Mich. 207 (1920).

stated the following:

The governmental authority known as the “police po-

wer” is an inherent attribute of state sovereignty.

and only belongs to subordinate governmental divisions

when as conferred by the state either through its con-

stitution or constitutionally authorized legislation.4

The Court went on to add:

There exists no inherent power in a city in this

state nor can such power be implied from its mere

incorporation as such. go provide by ordinance for

zoning its territory...

Recently the Michigan Supreme Court once more addressed the

issue of zoning and the police power in Kropf v. Sterling

Heights 391 Mich. 139 (1974) and stated:

The power of the city to enact ordinances is not

absolute: it has been given power by the State of

Michigan to zone and regulate land use within its

boundaries so that the inherent police powers of the

state may be more effectively implemented on the local

level but the state cannot confer upon the local unit



of government that which it does not have: for the

state itself to legislate in a manner that affects the

individual right of its citizens. the state must show

that it has sufficient interest in protecting or

implementing the common good via its police power. that

such privgte interests must give way to this higher

interest.

The power to zone as delegated to the political

subdivisions of the state is circumscribed by the limits

of the police power. Therefore. the purpose and scope of

zoning must fall within these limits. Limits which

according to the United States Supreme Court in Euclid v.

Ambler 272 U.S. 365 (1926) expand and contract to meet new

and different conditions as they develop.

Numerous explanations of the purpose of zoning can

be found and several will be eXplored here. In the

broadest context. the purpose of zoning is to limit the use

of land in the interest of the public health. safety and

welfare. Rathkopf considers zoning to have two purposes.

namely:

... to preserve the existing character of an area by

excluding or controlling uses prejudicial thereto. and

to provide for the development of the several subareas

within the greater area of the municipality in a

manner consistent with the uses for which each is

suited. Such regulations being related to the chara-

cter of the distric: which they affect and being de-

signed to serve not only the welfare of those who

own and occupy land in those districts. but also the

general welfare of the community.

An eXplanation of both the purpose and scope of

zoning is contained within the various state zoning

enabling statutes. Most of these statutes were patterned

after model legislation drafted by the U.S. Department of



Commerce in 1924. known as the Standard State Zoning

Enabling Act. After fifty years. most state zoning

statutes still bear a substantial resemblence to this act

and the statements of purpose and scope of zoning found in

the model act are still widely accepted. Section 3 of the

model act includes the purpose of zoning:

... regulation shall be made in accordance with a

comprehensive plan and designed to lessen congestion

in the streets: to secure safety ... to promote health

and the general welfare: to provide adequate light and

air: to prevent the overcrowding of the land: to avoid

undue crowding of population: to facilitate the

adequate provision of transportation. water. gewage.

schools. parks and other public requirements.

Section 1 of this same act defines the scope of zoning

such that: _

... the legislative body ... is hereby empowered to

regulate and restrict the height. number of stories.

and size of buildings and other structures. the percent-

age of lot that may be occupied. the size Of yards ....

the density of population. and the location and use of

buildings. structures. and éand for trade. industry.

residence or other purpose.

While purpose and scope are easily stated in the

abstract. translation into actual regulation has been

difficult as witnessed by the ever present flow of zoning

litigation. As mentioned earlier. while the police power

is finite. its limits are inexact changing to meet the

needs of the times. This situation has lead Rathkopf to

conclude:

... as the concept of the scope of the police power

expands in relation to the demands put upon it by the

increasing complexities of civilization. Bhe concept of

the purposes of zoning similarly expand.1
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Richard Babcock in Ih§_;oning_Game addresses the

issue of determining the purpose of zoning by asking the

seemingly simple question. "Why do we have zoning anyway?"

In answering his own question. Babcock quickly dismisses

the purpose stated in the Standard State Zoning Enabling

Act.and similar legislation and goes on to say that there

is no generally accepted answer.11 He does however. submit

for review two theories of the purpose of zoning: the

property value theory and the planning theory. both of

which are similar to those expressed by Rathkopf.

Under the former theory. zoning is a means of max-

imizing the value of property. .Here. the purpose of

zoning is to insure that every piece of property will be

Used in a manner that will assure its greatest value with-

out causing a corresponding decrease in the value of other

property.12 Zoning does not determine value. but it does

protect the market from imperfections in the natural oper-

ation of supply and demand. Apparently such a mechanism

is necessary and zoning allows public regulation short of

condemnation for which the owner would have to be compen-

sated.

The planning theory is not as easily stated. In

essence. it conceives of zoning as one of a number of

planning tools instrumental in the implementation of the

master plan. Under this theory. the validity of zoning

(and thus its purpose) is measured by how nearly it con-

forms to the master plan and its stated objectives.
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Babcock finds fault with both of these theories of

purpose for expressly the same reasons: they are too

narrow in their scope and too parochial in their interests.

The first theory seeks to preserve property values on a

neighborhood or community scale while the second would

provide the municipal plan with more authority than it has.

He concludes his discussion on the purpose of zoning by

commenting: "Zoning needs no purposes of its own ...

zoning is a process. It is part of a political technique

through which the use of private land is regulated."13

If one thing is to be concluded from this brief

discussion. it is that purpose. scope. and even the concept

of zoning are not clear -- except perhaps in the abstract.

It follows then that in the course of actual operation

there has been much confusion and disagreement. particular-

ly concerning the issues discussed above. Further. present

difficulties in the application and administration of the

zoning power (discussed in subsequent chapters) will only

be compounded as existing and proposed land use and

environmental legislation at both federal and state levels

is implemented.
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CHAPTER III

EVOLUTION OF THE POWER TO ZONE

Evolutionary Sources

Modern concepts of land use regulation have evolved

from four principal sources: the common law of nuisance.

restrictive covenants. eminent domain. and the police

power. Of the four. the common law of nuisance is the

oldest originating with the ancient maxim. gig Egggg Egg HE

alienum Egg 1aedas. which forbid landowners of antiquity

from using their property in a manner injurious to

another's property.

Under the common law of nuisance as it was to evolve.

a plaintiff in order to obtain judicial relief had to prove

that the use of the defendant's land was unreasonable and

substantially reduced the use value of the plaintiff's

property. Usually. the plaintiff had to show that through

the defendant's use of his land. either the physical con-

dition of the plaintiff's property was adversely affected

or that extremes of sound or smell were produced that

severely reduced the plaintiff's comfort. However. the

common law of nuisance did not require that the Objection-

able use be a nuisance per se. but only that it constitute

a nuisance under particular circumstances -- the classic

13
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example being the storage of gun powder in a residential

district. The list of uses that the courts came to accept

as nuisances under such conditions became quite lengthy.

As Anderson points out though. the real value of nuisance

cases is that they show ”early judicial recognition of the

fact that some uses are incompatible with others and that

the rights of all landowners will be diminished unless the

rights of all are subject to reasonable restraint."1

The common law of nuisance provided relief where

substantial injury was sustained. but it did not provide

protection against those uses which had an undesirable

influence upon an area but fell short of being nuisances.

To provide protection against such near nuisance situations.

restrictive covenants were written into property deeds to

restrict land uses. building types. and establish minimum

setbacks. Anderson notes that the use of restrictive cov-

enants played a part in the judicial acceptance of public

control of private land:

Judicial acceptance of zoning restrictions could not

have developed without judicial understanding of the

need for such legislation. Familiarity with private

restrictions. and the rationale of their continued

enforcement. may have rendered the courts more

receptive to public restrictions under the police

power. Certainly. the wide use of restrictive

covenants which dealt with many of the same problems

minimized the novelty of zoning regulations.

A third source of land use regulation was developed

during the last half of the nineteenth century in the form

Of zoning through eminent domain. The objective of this

technique was limited to the prevention of blight by
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creating residential zones subject to municipal land use

restrictions. Property owners injured by the creation of

these zones received compensation. While the use of this

technique was piecemeal. short-lived and costly. it did

point up the need for further public regulation.

In America. the use of the police power for public

regulation of private property dates back to the 1600's

An example of such early regulation is found in an ordi-

nance adopted by Cambridge. Massachusetts in 1632 which

governed the height. construction. and placement of build-

ings within municipal boundaries. Another form of early

regulation. the fire district. was established in 1692 in

Boston.

In time. the police power was extended to allow

other forms of municipal regulation including tenement

house codes. building and sanitary codes. and height and

nuisance ordinances. Where codes had a clear relationship

to the health. safety and welfare of the community. they

were upheld by the courts. In the area of pre-comprehensive

zoning. height regulations for the City of Boston were

upheld in flglch v. Swa§§y 214 U.S. 91 (1909) as were

municipal nuisance regulations in Los Angeles in Hadacheck

v. Sebastian 239 U.S. 394 (1915).

The affirmation of municipal regulation of private

property by the Supreme Court stemmed from its acknow-

ledgement of the expanded role that the police power had
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come to assume. To quote from a 1907 decision of the

Court. gacon v. Walke; 204 U.S. 311. the police power ...

is not confined to the suppression of what is

offensive. disorderly. or unsanitary. It extends to

so dealing with the conditions which exist in the

‘ State as to bring out of them the greatest welfare

of the people.

New York Citv_ggning Ordinance

Though various forms of municipal regulation

existed previous to 1916 and had been sustained by the

courts. it was not until the adoption of the New York City

Zoning Ordinance that we have what Bassett calls. "the

first comprehensive zoning of height. area and use in the

country."4

The New York ordinance was the product of six years

of study and reflected careful consideration of potential

legal and constitutional problems.S Its authors did not

attempt to find the power to zone within the existing city

charter: rather. they had a zoning enabling act passed by

the state legislature. This legislation was specific as

to the delegation of power: it authorized the division of

the city into districts and the imposition of land use

restrictions in each district. This left the courts free

to examine the exact use of power without residual concern

as to whether such power was extended to the municipal

corporation. A specific enabling act also provided legis-

lative recognition and approval of comprehensive zoning as

an extended use of the police power.6
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The relationship of zoning to the police power is

critical. The courts had previously shown that they would

uphold public regulation of private property. but only

where such regulation bore a clear relationship to health.

safety or welfare. Therefore. both the enabling act and

the ordinance contained specific references to regulations

"designed to secure safety from fire and other dangers and

to promote the public health and welfare."7

Because the courts had declared earlier piecemeal

ordinances discriminatory. the New York ordinance was

constructed so as to be comprehensive in that it divided

the entire city into districts. treated similar lands

alike. and subjected all lands within each district

according to the same restrictions. It was recognized

however. that literal enforcement of the ordinance would

result in hardships to certain cases: consequently. the

authors provided a system of administrative relief. This

system was also devised for the purpose of keeping zoning

out of the courts. for it was felt that “zoning would be

judged on the basis of hardship cases which unavoidably

would result from imperfect zoning ... (and) that such

cases would result adversely and that zoning would end

during its infant years."8 1

Comprehensive zoning in the form of the New York

ordinance was challenged and subsequently upheld in

Lincoln Trust Co. v. Williams Building Corp. 229 N.Y. 313

(1920). Both the New York enabling legislation and the
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city ordinance were to become "patterns for essentially all

of the early zoning ordinances and enabling acts."9

Acceptance of comprehensive zoning as a legal use of

the police power was not immediate. Indeed. for the next

ten years following the adoption of the New York ordinance.

state courts across the country were to remain divided upon

the question of the constitutionality of zoning. During

this time. it was frequently argued that zoning constituted

a taking of property without due process or that zoning

regulations had little or no relation to health. safety or

welfare. State courts in Wisconsin. Minnesota. Illinois.

Kansas. Conneticut. and Lousiana were to uphold zoning:

but courts in Missouri. Georgia. Texas. Maryland. and

Colorado struck it down on various grounds. What was

needed to settle this controversy was a decision of the

U.S. Supreme Court. Such a decision was forth coming in

Euclid v. Ambler Reality Co. 272 U.S. 365 (1926).

Euclid v. Ambler Reality Co. and Nectow v. Cambgidge

Earlier decisions of the Supreme Court had upheld:

area. bulk and height regulations: the right of a munici-

pality to make regulations upon the basis of which build-

ing permits would be granted: and the division of a city

into districts for certain purposes with different stand-

ards being applied to each district. The issue under

consideration in Euclid was the constitutionality of use

regulations and thus the legality of comprehensive zoning.
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The Court found little difficulty in sustaining the

Euclid ordinance where it excluded industry from resi-

dential areas since legal precedents had been established

in cases such as Hgdacheck.10 However. a serious problem

was posed concerning the exclusion of businesses and apart-

ments from some residential districts. The law of

nuisance could not readily be applied here. Consequently

the Court had to turn to state court decisions and the

findings of various commissions and experts to establish

a relationship between the exclusion of these uses and

the health. safety and welfare of the public. The Court

was sufficiently convinced that such a relationship did

exist and concluded:

If these reasons ... do not demonstrate the wisdom or

sound policy in all respects of those restrictions

which we have indicated as pertinent to the inquiry.

at least. the reasons are sufficiently cogent to pre-

clude us from saying. as it must be said before the

ordinance can be declared unconstitutional. that such

provisions are clearly arbitrary and unreasonable.

having no substantial relation to the public health.

safety. morals. or general welfare.

The Court went on to add however:

It is true. that when. if ever the provisions set forth

in the ordinance in tedious and minute detail. come

to be concretely applied to particular premises. ....

or to particular conditions. .... some of them. or

even many of them. may be fpgnd to be clearly

arbitrary and unreasonable.

Thus with the Euclid decision and earlier cases

the Court affirmed the constitutionality of comprehensive

zoning by determining that the essential elements of zoning

were within the purview of the police power. However. it
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also acknowledged that the actual application of specific

regulations could be arbitrary and unreasonable. The

Court did not pursue this latter point in the Euclid

decision. saying only:

... it is enough for us to determine. as we do here.

that the ordinance in its general scope and dominant

features. so far as its provisions are here involved.

is a valid exercise of authority leaving other

provisions to beBdealt with as cases arise directly

involving them.

Two years later in Nectow v. Cambridge 277 U.S. 183

(1928). the Court was called upon to consider whether the

provisions of an otherwise valid ordinance when applied to

the plaintiff's property "deprived him of his property

without due process of the law in contravention of the

Fourteenth Amendment." In deciding the question. the Court

relied upon Euclid and stated:

The government power to interfere by zoning regulations

with the general rights of the land owner by restrict-

ing the character of his use. is not unlimited. and

other questions aside. such restrictions cannot be

imposed if it does not bear a substantial relationship

to the piglic health. safety. morals. or general

welfare.

The Court was not satisfied that such a relationship

existed and invalidated the zoning classification of the

plaintiff's property. However. it did so only after noting

that the courts should not set aside the determinations of

public officers in such matters unless their actions were

arbitrary or irrational and had no substantial relationship

to the proper objectives of the police power.

Euclid and Nectow were preeminent among a series of
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zoning cases to be heard by the Supreme Court between 1926

and 1928. These early cases established the legal basis

upon which all future zoning cases were to be judged.

After Washington ex rel. Seattlerlrggr:§o. v. Robergg 278

U.S. 116 (1928). the Supreme Court refused to hear any

further zoning cases and only recently has the Court

returned to the realm of zoning litigation.

Standard Srate Zoning Enabling_Act

 

In the years immediately following the adoption of

the New York City Zoning Ordinance. several states enacted

zoning enabling legislation. As comprehensive zoning was

a relatively new field. guidance was lacking. Therefore.

the U.S. Department of Commerce under Herbert Hoover est-

ablished the Advisory Committee on Zoning for the purpose

Of "investigating the possibilities of somewhat uniform

methods of establishing zoning ordinances throughout the

country." The committee spent three years studying exist-

ing zoning acts. ordinances. and practices as well as court

decisions before issuing in 1924 the Standard State Zoning

Enabling Act. The need for such a model was underscored by

Hoover himself in a foreword to the act:

When the advisory committee on zoning was formed in

the Department of Commerce in September 1921. only

48 cities and towns with less than 11,000,000

inhabitants. had adopted zoning ordinances. By the

end of 1923. a little more than two years later. zoning

was in effect in 218 municipalities. with more than

22,000,000 inhabitanig, and new ones are being added to

the list each month.
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Upon its completion the Standard State Zoning

Enabling Act (SSZEA) was distributed to all state legis-

latures and municipalities. By 1925. 19 states had used

the act in drafting zoning enabling legislation. and by

1930, 35 stated had adopted it in whole or in part.

Bassett in commenting on the importance of the act.

credited it with being "one of the causes for the spread

of zoning throughout the states.“ Today. 50 years later,

the influence of the SSZEA is present in most zoning

statutes. Michigan law not excluded. For this reason. the

text of the model act and the supplementary notes of the

authors merit consideration.

As published in 1924 and revised in 1926. the model

act contained a series‘of notes. both preceding the text

and supplementary to specific sections. The notes preced-

ing the text set the tone of the act and offered the

following advice. First. state legislatures were advised

to adopt enabling statutes rather than rely upon home rule

powers which might be too general to sustain zoning regu-

lations. Next. the state legislatures were advised that in

most cases constitutional amendments would be unnecessary

as zoning was to be exercised under the police power and

was "well within the powers granted to the legislatures by

the constitutions of the various states." Further. the

legislatures were advised to amend the act as little as

possible. to avoid the addition of words and phrases. not

to consolidate sections. and to avoid definitions. The
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only changes which were encouraged were those necessary to

have the act conform to local legislative custom and modes

of expression.

Section 1 of the act is entitled "Grant of Power".

Accordingly. after establishing a relationship between

zoning and the health, safety. morals and general welfare

of the community. the first and only sentence of this

section authorized the legislative bodies of cities and

incorporated villages to regulate:

... the height. number of stories. and size of build-

ings and other structures. the percentage of lot that

may be occupied, the size of yards. courts. and open

spaces. the density of population. and the location

and use of buildings. structures. and lagd for trade.

industry. residences or other purposes.

It should be noted that the first action of the authors

was to tie the zoning power to the police power-~not to

the police power in general. but rather to the promotion

of the four traditional. and therefore accepted. goals

of the police power. A supplementary note eXplains the

reason for this action:

The main pillars on which the police power rests are

these four. viz. health. safety, morals and general

welfare. It is wise therefore to limit the purposes

of this enactment to these four. There may be danger

in adding others. as "prosperity.” "comfort." ”conven-

ience." "order," "growth Of the city." etc. and

nothing is to be gained thereby.

Also. in enumerating the specific regulatory powers to be

granted under zoning instead of generalizing. the authors

hoped to avoid what Anderson calls "hazards of construction".

As he further points out however. this action "may have
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rendered it more difficult to broaden the power by a

liberal construction of ‘other purposes'".

Section 2 of the act authorizes the districting of

municipalities for the purposes stated within the act. and

further allows local legislative bodies to regulate the

construction. alteration. repair and use of buildings.

structures and land. This section specifies that regu-

lations within a district must be uniform. but may vary

from other districts. Surprisingly. the notes indicate

that the provision concerning uniformity was added not so

much as a legal precaution. but rather as assurance to

.property owners that discrimination would not occur.

Section 3 contains a recitation of purposes of

zoning which include:

... to lessen congestion in the streets. to secure

safety from fire. panic. and other dangers: to promote

health and the general welfare: to provide adequate

light and air: to prevent overcrowding of land: to

avoid undue concentration of population: to facilitate

the adequate provision of transportation. water9 sewage.

schools. parks. and other public requirements.

This section requires that regulations be made in accord-

ance with a comprehensive plan. giving reasonable consid-

eration to the character of each district and its suit-

ability for particular uses. for the purpose of conserving

the value of buildings and encouraging the "most approp-

riate use of land throughout such municipality."

The meaning of the provision "such regulation shall

be made in accordance with a comprehensive plan" has been

a source of continued litigation and debate. That the
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authors intended some planning to precede zoning is

apparent--the form and content of that planning is not.

The notes pertaining to this section offer little enlighten-

ment. stating only:

This will prevent haphazard or piecemeal zoning. No

zoningzshould be done without such a comprehensive

study.

The question to be decided has come to be whether

or not a written plan is required by this section.

Nowhere is there explicit reference to a written compre-

hensive plan or even what should constitute a "comprehensive"

plan. However, it can be argued that the necessity of one

is implied. Consider what the authors wrote as an intro-

ductory note to the act concerning definitions:

No definitions are included. The terms used in the

act are so commonly understood that definitions are

unnecessary. Definitions are generally a source of

danger. They give words a restricted meaning. No

difficulty will be found with the operation of Ehe

act because of the absence of such definitions.

In this instance. as in others. the absence of def-

initions has been a source of difficulty. However. this

difficulty may be by design rather than by accident or

oversight. Anderson notes that the members of the Advisory

Committee were divided on the question themselves.

Betteman favoring a "comprehensive and scientific study"

while Bassett favored something much less.

In early cases. the courts found themselves in a

somewhat tenuous position when it came to deciding this

issue. By 1926, 425 municipalities. comprising more than
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one half of the urban population of the country. had

adopted zoning ordinances. Few of these communities had

previously adopted or prepared anything resembling a

written plan for development. If the courts had estab-

lished that a written plan was necessary. then the bulk

of these ordinances would have been invalidated. Conse-

quently, the courts generally required something less.

Today. the debate continues except in those few states that

have specifically required adoption of a formal plan

previous to the enactment of a zoning ordinance.

Sections 4, 5 and 6 of the model act concern the

adoption and amendment of zoning regulations. Detailed

procedures are lacking here with much being left to local

discretion. However. certain procedures thought essential

to zoning are included. though they are not elaborated

upon. These requirements include the creation of a zoning

commission. the holding of public hearings and provision

for citizen protest over proposed changes to the ordinance.

The model act calls for the local legislative body

to appoint a zoning commission "to recommend the boundaries

of various original districts and appropriate regulations

to be enforced therein." This body in the course of its

work was to hold public hearings and submit a report of its

findings to the legislative body. Supplementary notes to

Section 6 indicate that the zoning commission was to be

temporary in nature-~not the permanent body it has come

to be. Two reasons are given:
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Some laws contain a provision to the effect that all

changes in the ordinance shall be reported upon by the

Zoning Commission before action can be taken by the

legislative body. Such a provision has mgr been

included here. In the first place. that involves con-

tinuing the Zoning Commission as a permanent body.

which may not be desirable. In the second place. it

is before a zoning ordinance is established that the

necessity exists for that careful study and invest-

igation which a Zoning Commission can so well perform.

Amendments to the original ordinance do not. as a rule,

require such comprehensive study and may be passed

upon by the legislative body provided that proper

notice and opportunity Sor the public to express its

views have been given.2

Despite its temporary nature. the authors consid-

the role of the zoning commission essential. stating:

Even though a committee of the legislative body might

be entirely competent to undertake the painstaking.

careful and prolonged detailed study that is ordi-

narily involved in the preparation of the zoning ordi-

nance and map. the appointment of an outside body of

representative citizens is most desirable as a means

of securing that participation in and thorough under-

standing of the zoning ordinance which will insure

its acceptance by the people of the particular munici-

pality. One of the most important functions of such

a commission is the holding of numerous conferences in

all parts of the city with all classes of interests.

No zoning ordigance should be adopted until such work

has been done. 3

Recognizing the close relationship of zoning to

planning. the authors provided for the Optional use of the

planning commission to perform the duties of the zoning

.commission. While only offered as an option in the text

of the act. the use of the planning commission to draw up

the zoning plan was strongly suggested in the supplement-

ary notes.

It is highly desirable that all zoning schemes should

be worked out as an integral part of the city plan.

For that reason the city plan commission, preferably 2

should be entrusted with the making of the zoning plan. 4
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In addition to the public hearings held by the zon-

ing commission. the act requires the legislative body to

hold at least one hearing after the receipt of the comm-

ission's repOrt. At this hearing any person could be

heard. whether or not he was a landowner. The authors

noted, "It is right that every citizen should be able to

make his voice heard and protest any ordinance that might

be detrimental to the interests of the city."25 The leg-

islative body is further required to advertise and hold

a public hearing each time the ordinance is to be amended.

If a protest is lodged by the-owners of 20 percent or more

of the area where the proposed change is to take place.

then the SSZEA requires that the amendment (in order to be

adopted) be passed by no less than a three-fourths vote.

Section 7 considers the powers. duties, and com-

position of the board of adjustment (appeals) in consid-

erable detail. Unlike previous sections of the act which

deal with adoption and amendment. little here is left to

local discretion. The powers delegated to the board make

it an essential administrative device with responsibility:

to hear and decide appeals from decisions of administrative

officials and the enforcement of the ordinance: to hear and

decide requests for special exceptions as authorized by the

ordinance: and to grant variances to the terms of the ord-

inance where literal enforcement would result in unnecessary

hardship. As impOrtant and powerful as this board appears.

it is not a mandatory device. The authors do not provide
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any notes on this point so their intent is unclear.

The act provides the board with both original and

appellate jurisdiction. Its decisions however are not

final and are subject to review by the courts upon the

filing of an appeal by an aggrieved party. In this case.

the act provides for broad standings:

Any person or persons. jointly or severally. aggrieved

by any decision of the Board of Adjustments. or any

taxpayer. or any officer. department. board. or

bureau of the municipality. may present to a court of

record a petition. .... setting forth that such

decision is illegal. in whole or in part, specifying

the grounds of the illegality.25

This section. as mentioned, is quite detailed and

comprises almost one-half of the text of the act. Sur—

prisingly. unlike previous sections there are few if any

supplementary notes to provide guidance or give explan-

ation. Anderson. however. does provide some insight into

the authors' intentions by commenting:

Apparently. the draftsmen of the Standard Act felt

that the board of adjustment was at once an essential

component of the administrative machinery. and a

device so novel as to require minute description of

both its organization and powers ... Delegations of

power were suspect. and such delegations by municipal

corporations without specific authority were predict-

ably hazardous. Accordingly. they prescribed in some

detail the composition. appointment, procedure. and

jurisdiction of the board. This removed the potential

doubts as to the authority of municipalities to

delegate the power. and it provided standards. as well

as a fair procedure. for tge application of standards

to specific circumstances. 7

Section 8 concerns the legal remedies available to

local officials in the enforcement of zoning ordinances.

In effect. the act makes it a misdemeanor to violate the
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provisions of an ordinance and authorizes the use of both

civil and criminal penalties to prevent unlawful construc-

tion. alteration. repair or use of buildings. structures

and land. Supplementary notes indicate that the authors

felt it vital for officials to have a wide range of

remedies including the power to:

... sue the responsible person for a penalty in a civil

suit.... arrest the offender and put him in jail: ...

stop the work in the case of a new building and pre-

vent it going on: prevent the occupancy of a

building and keep it vacant until such time as the

conditions complained of are remedied: ... evict the

occupants of a building when the conditions are con-

trary to law, and prevenE its occupancy until the con-

ditions have been cured. 8

The authors reasoned that without such penalties. zoning

ordinances would be subject to continued violation wherever

doing so would result in substantial profit.

The concluding section of the act provides for the

resolution of conflicts between local zoning ordinances

and other laws. Essentially. conflicts are to be resolved

so that the more stringent regulation will prevail. Thus.

if zoning regulations are stricter than state housing codes.

for example. then the zoning regulation will prevail: but.

if other laws have higher standards than those imposed in

the zoning ordinance. then they will prevail. The authors

considered such provisions necessary as municipalities were

limited to adopting ordinances not inconsistent with gen-

eral law. Where conflicts occurred between local zoning

ordinances and statewide restrictions. it was felt that the

courts would resolve the conflict in favor of state law if
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such a provision was not included here.

Standard City Planning Enabling Acr

In 1928. the Advisory Committee on City Planning

and Zoning (formerly the Advisory Committee on Zoning)

published the Standard City Planning Enabling Act (SCPEA).

This act had the effect of further institutionalizing the

relationship between planning and zoning established in

the SSZEA.

Simply stated. the SCPEA established that it was the

duty of the planning commission to make and adopt a master

plan. Notes explain that this plan is to be a "general

design of the city's development. so that development may

take-place in a systematic, coordinated and intelligently

controlled manner."29 Section 6 of the act considers the

component parts of the plan--one of which is a "zoning plan

for the control of height. area. bulk. location and use of

buildings and premises.”

Section 11 of the model act outlines the role of the

planning commission in the zoning process when it transfers

the duties of the zoning commission to the planning

commission. stating:

The commission shall have all powers heretofore granted

by law to the zoning commission of the municipality.

and. from and after the creation of a planning com-

mission in such municipality, all powers and records of

the zoning commissiogoshall be transferred to the

planning commission.

This is a mandatory transfer, and only in the_case where

the zoning commission is nearing completion of a zoning
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plan can the transfer be delayed. but then only for a six

 month period.

Also, while the notes to Section 11 indicate that

the board of appeals. being a distinct body from the zoning

commission. is to remain unaffected by this act, earlier

notes suggest that a link should be established between

the board and the planning commission. In eXplaining a

provision of Section 3 which states. "... the appointed

members (of the planning commission) shall hold no other

municipal office. except that one of such appointed members

may be a member of the zoning board of adjustments or

appeals." a supplementary note adds:

The exception of a member of the zoning board of

adjustment or appeals is required by the recognition

of a fact that the zoning board is concerned with admin-

istering one of the most important parts of the city

plan. namely, the zoning plan. and as this involves an

understanding of the city plan, and as the need of

amendments of the zoning plan must sooner or later be

brought to the attention of the planning commission.

it seems advisable. or at least permissible, that one

member of the zgning board be also a member of the

planning board. 1

The Standard City Planning Enabling Act. although

adopted by numerous states. did not gain the acceptance

accorded to the earlier Standard State Zoning Enabling Act.

Consequently, the strong relationship between planning.

zoning and the planning commission incorporated in the

city planning act was not universally adopted.

During the 1930’s after reviewing the problems

associated with planning enabling legislation. Bassett.

Betteman and others drafted several additional model acts.



33

Betteman's model closely approximated the earlier planning

act drafted by the Advisory Committee and included pro-

visions for a zoning plan. The Bassett-Williams model‘

however. contained no such provision.

Issues and Quesrions

The past several pages have briefly outlined the

origin and evolution of the power to zone in the United

States. Admittedly, the material neglects the last forty

years of zoning practice: however. this will be considered

in the following chapter. What the material covered thus

far succeeds in doing is to introduce most if not all of

the major issues and questions fundamental to zoning. It

should be noted that over the last forty years. these

issues have not changed significantly nor have many of

them been resolved.

The gradual extension of public regulation over

private property has been noted. but always the question

has remained as to how far this regulation should extend

and what should be its proper purpose. The Standard State

Zoning Enabling Act provided a necessary framework for the

exercise of the zoning power. but it too created questions

in that the framework was incomplete and imprecise. It

was incomplete in such areas as explicitly establishing the

relationship of zoning to planning and of the zoning ord-

inance to the city plan. The relationship of the board of

appeals to other governing bodies involved in the zoning
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process is not well defined either. nor are the powers of

the board. Finally. while the text of the act states

certain things. the introductory and supplementary notes

may suggest something else. as in the case of replacement

of the zoning commission by the planning commission.

While time has identified the defects in the SSZEA

and legislation patterned after it. little has been done

to solve inherent problems. An early attempt was made in

the drafting of the Standard City Planning Enabling Act

with its provisions that: the zoning plan be a part of the

comprehensive plan: that the planning commission function

as the zoning body: and that a member of this commission

be allowed to sit as a member of the board of appeals.

However, as mentioned. the SCPEA was not universally

accepted and zoning practices already in effect. continued.
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CHAPTER IV

MICHIGAN ZONING ENABLING LEGISLATION:

A REVIEW AND CRITIQUE

Early Michigan_Legislation l921--l937

The first of Michigan's zoning enabling statutes

was enacted in 1921 as a response to the Clements v. MgCabe

decision handed down one year earlier by the Michigan

Supreme Court. The Michigan Court in this decision made

it clear that municipalities within the state lacked the

inherent power to regulate land use through zoning and

that to do so would require a grant of power from the State

Legislature in the form of an enabling act. This enabling

act was the City and Village Zoning Act. PA 207. 1921.

Although PA 207. 1921 predated the Standard State

Zoning Enabling Act by three years. there were definite

similarities found throughout the acts in terms of duties.

powers and responsibilities. Perhaps more importantly

though. there were definite dissimilarities. While the

SSZEA required the formation of a temporary yet essential

zoning commission for the purpose of determining initial

zoning districts and regulations. the Michigan act did not.

Provisions within the Michigan act pertaining to a zoning

commission were (and still are) confusing at best and

37
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seemingly permissive. Further. they applied only to cities

having a population of 25,000 or more. Overall. the legis-

lative body of the city or village was given responsibility

for determining the manner in which zoning regulations and

boundaries were to be determined.

As mentioned. the zoning commission as envisioned

by the authors of the SSZEA was to be a temporary body

whose duties extended to only preparation of the original

ordinance. Subsequent amendments to the ordinance were to

be considered by the legislative body. In the case of the

Michigan statute. zoning comissions were to participate in

the amendment process (where such commissions were

formed).

Differences also occurred with respect to the board

of appeals. The SSZEA outlined the powers. duties and

composition of a board of appeals but did not make the

board a mandatory device. The Michigan act provided for

a board in similar terms. but went on to allow the legis-

lative body to sit as the appeals board. Another difference

existed with respect to the role of the courts in the

appeals process. The SSZEA specified that the decision

of the board and evidence leading up to its decision were

reviewable by the court upon petition. The decision of

the board under the Michigan act was also subject to court

review: however. Section 5(d) states. "The decision of such

board shall be final so far as it involves discreation or
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the finding of facts."1

Although the City and Village Zoning Act has been

amended several times. it remains much the same today as

it was 54 years ago when it was enacted. A closer look at

Specific provisions of the act will be taken later in this

chapter.

The power to zone was extended to Michigan townships

by PA 79, 1929. The wording of this act was derived from

that of PA 207. 1921. There were however. several areas

where these two acts differed. A significant difference

was found in Section 9 of the township act which called

for a vote of the township residents to determine whether

or not the township would proceed under the provisions

of PA 79. 1929 and adopt zoning. This vote was not a

referendum over the provisions of a zoning ordinance as it

has now become: but rather. pertained to the more general

question of whether or not the residents would accept zoning

as a form of land use regulation.

Another area of difference occurred in Section 3(a)

of the township act which allowed property owners fronting

highways to petition the township board to establish a

residential district. The act provided that such a district

would be established after a public hearing if the peti-

tioners held two-thirds or more of the frontage of the pro-

posed district. The act safeguarded the interests of est-

ablished businesses by providing that commercial property

could not be included in such a zone unless the owner of
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the property had been one of the petitioners.

Other differences between the acts are found con-

cerning the zoning commission. board of appeals and funding.

Section 4 of the township act gave the township board wide

latitude in determining the method by which zoning regula-

tions were to be adopted and amended. No mention was made

of a zoning commission. but presumably the act did not pre-

clude its creation. Section 5 of the township act specified

that the township board would act as a board of appeals.

Here there was no option concerning composition or whether

such a board was mandatory. Finally. Section 8 of the

township act stated that taxes would provide the source of

funding for carrying out the provisions of the act. no

similar provision was found in PA 207. 1921.

Act 79 of 1929 was amended by PA 44. 1935 such that

the unit of government responsible for rural zoning was

changed from the township to the county. With this shift

came several basic changes in the general provisions of

the act.‘ The amended version of PA 79 now empowered the

county board of supervisors to zone for all unincorporated

portions of the county. Further. recognizing the rural

character of Michigan counties. the board was allowed to

regulate the use of land for recreation. agriculture.

forestry. soil conservation and water supply in addition

to more traditional urban uses.

The most significant changes involved the roles of

county. regional and state planning organizations. Section
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3 of the revised act required the creation of a county

planning committee in those counties undertaking zoning.

It further stated that the chairmen of these county com-

mittees could form a regional planning committee for the

purposes of integrating the plans of the various counties.

And finally it required that:

The county and regional planning committees shall with

the aid and cooperation of the state planning commis-

sion formulate a tentative zone map and county zoning

ordinance fog submission to the county board of

supervisors.

The role of the state planning commission in what

was previously a local function was specifically outlined.

The state planning commission shall assist in deter-

mining the validity of the land classifications and

zoning proposals submitted by the county planning

committee. shall suggest if necessary. any such add-

itional data and inventory as may be needed to pro-

vide adequate basis for effective and valid land

classification and zoning, and shall assist with its

own facilities and other facilities or agencies

available. in carrying out necessary inventory

essential to sound zoning procedures.

But this is not the end of state involvement. Sec-

tion 4 provided that county zoning ordinances were not to

become effective until after approval of the state plan-

ning commission. Also. in this same section. amendments

and supplements were to be adopted in the same manner as

the original ordinance. Consequently. the state would have

a final say not only in the adoption of the ordinance. but

also in its amendment. Finally, the state was involved in

the appeals process. Section 5 of the revised act stated:

The county planning board of any county and an equal

number of members of the state planning commission or
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representatives designated by said state planning

commission shall act as a board of appeals...

The 1935 version of PA 79, 1929 represents a sig-

nificant departure from earlier zoning law and practice.

The function of planning in the zoning process was not only

reaffirmed. but for the first time it was coordinated among

various units of government. Also, with the revised act.

the state moved to actively participate in and guide what

had previously been a local concern.S

Act 302 of 1937 reestablished township zoning in

Michigan on a limited basis. The act did not extend the

power to zone to all townships. rather only to those with

populations of 5.000 or more and to those immediately

adjacent to cities of 40,000 or more. This act was

similar to earlier Michigan legislation in many respects.

The relationship of planning and zoning was stressed

through the requirement of the formation of a permanent

four man planning board. This body, selected by the probate

judge(s) for the township. was required to formulate recom-

mendations for the township plan and for a zoning ordinance.

The zoning ordinance was to be based upon the provisions

of the plan.

Several other provisions Of-the act are worth noting.

Section 5 provided for the township board to designate

certain officials within the township to enforce the ord-

inance. This was the first Michigan act to specify that an

official would be responsible for the ordinance's
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administration though earlier acts had implied as much.

As with the earlier township act. Section 5 of Act 302

provided for the township board to act as a board of appeals.

Section 10 of Act 302 contained a referendum provision

similar to the one found in both versions of Act 79.

Sections 9 and 12 of Act 302 contain provisions

unique to it up to this point in time. Section 9 author-

ized townships to charge fees for building permits for the

dual purpose of obtaining advanced information of proposed

construction and use of structures and to defray part or

all of the cost of enforcing the zoning ordinance. Section

12 provided for resolving potential conflict between

PA 79, 1929 and PA 302, 1937 by providing that any town-

ship enacting zoning under PA 302, 1937 was exempt from

county regulation under PA 79, 1929.

Act 302 was significant for three reasons. First.

it recognized the particular needs of urbanizing townships

which were distinct from those of cities and rural

counties. Second. it established a definite relationship

between planning and zoning not found in the earlier town-

ship act. Third. and perhaps most importantly. it Openly

acknowledged the political nature of planning and zoning

by requiring a bi-partisan planning board. This last

feature. novel to Act 302. had not appeared before not has

it since.
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gresent Legislarron 1943 to Date

Currently there are three primary zoning enabling

acts in Michigan: PA 207, 1921. the City and Village Zoning

Act: PA 184. 1943. the Township Rural Zoning Act: and

PA 183. 1943. the County Rural Zoning Enabling Act. In

addition. there are numerous acts related to planning and

the environment which also delegate the zoning power.

The City and Village Zoning Act has already been

discussed in general terms. As originally enacted in 1921

it bore a strong resemblance to other zoning legislation

of this era. Despite amendment it has changed little since

then. Both the township and county zoning acts were

adopted in 1943 replacing Acts 302 of 1937 and 79 of 1929.

While there was a definite resemblance between past and

present acts. both PA 183 and 184 are more moderate than

their predecessors. Neither of the newer abts incorp-

orated the strong planning-zoning relationship developed

in earlier acts. The concept of a planning commission

being primarily responsible for zoning was dropped in

favor of a zoning commission. as originally instituted in

PA 207, 1921. Townships were once more included as the

basic unit of rural zoning by Act 184. while Act 183

greatly curtailed the role of the state in county planning

and zoning matters. A final change involved the referendum

provisions of earlier acts. No longer would township and

county residents vote on whether or not enabling legis-

lation was to be operative within the county (eg. as in
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PA 79. 1929) or whether zoning was to take effect in a

 particular district (eg. as in PA 302. 1937). Now, the

referendum. if called. would be township-wide and deter-

mine whether the zoning ordinance or an amendment to the

ordinance would be adopted or rejected.

As enacted in 1943. the township and county acts

were almost identical. Since then. both have been amended

with some regularity. as has the city-village act. Amend-

ment. however has not succeeded in clearing up numerous

problems and short-comings inherent in all these acts.

This is an unfortunate situation and a source of confusion

and error in the adaption and administration of local ord-

inances. The courts. while active in zoning matters from

the start. have purposely limited their role in deference

to the separation of powers. Consequently. many questions

requiring legal clarification have never received proper

attention. Administrative rules are lacking and conse-

quently. guidance is hard to find. In summary. after 53

years of zoning practice, many questions remain unanswered

and many problems remain unresolved.6

Despite the above situation, the role of zoning as a

planning tool has been expanding as a result of new land

use and environmental legislation. This same legislation.

for example the Shorelands Protection Act and the Natural

Rivers Act. has also provided a vehicle for the active re-

entry of the state into the field of zoning. Such actions

while speaking to specific needs have resulted in further.
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fragmentation of the zoning power and have added to the _

confusion surrounding zoning as to its particular purpose

and regulatory powers.

Michigan. however. is attempting to put its house

in order by developing a state land use policy program.

In 1970, the Governor created a Special Commission on Land

Use for the purpose of identifying land use issues of con-

cern to the state. One of these issues involves the role

of zoning as a planning and regulatory tool and the defi-

ciencies of existing zoning enabling legislation.

The commission concluded that changes in the zoning

statutes were in order. Any change. however. should be con-

sistent with overall state land use policy and should have

the effect of improving the implementation and administra-

tion of the zoning power. Internal weaknesses within the

statutes can be easily identified. but the difficulty lies

in finding solutions which will be consistent with a state

policy which as yet has not sufficiently evolved. Guiding

principles have been suggested by the Land Use Commission

and more recently by the Office of Land Use, Department of

Natural Resources. However. principles are of little value

until they are turned into legislation and gain the force

of law.

Presently the internal weaknesses of the enabling

statutes will be reviewed. Later. recommendations will be

offered given the present and proposed framework of state

policy and law.
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Functional Analysis of Michigan

Zoning Enabling_Acts

The purpose of undertaking a functional analysis is

to determine where internal weaknesses exist in terms of

interpretation, implementation and administration of the

power to zone as expressed in the various zoning statutes.

Criteria and underlying assumptions upon which this anal-

ysis is based have been developed from the recommendations

of various zoning practitioners who were interviewed during

the preparation of this thesis.

The zoning statutes will be reviewed and critiqued

for the purpose of determining problems resulting from:

1.

2.

3.

4.

differences in statutory requirements:

vagueness in statutory wording:

failure of a statute or statutes to address certain

issues or topics: and

overlapping statutes and lack of coOrdination.

This criteria is based upon the following assumptions:

1.

2.

3.

where legislation exists. it should be concurrent

as to jurisdiction and to powers--differing or

conflicting requirements or procedures should not

exist:

where a statute addresses a topic. the language

should be concise. non-conflicting and explicit:

where possible. the statutes should address all

topics properly within the domain of the subject

of zoning: and.
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4. where possible. overlapping and duplication of

powers. responsibilities and procedures should be

eliminated.

For the purposes Of review and critique. the Michigan

statutes will be analyzed in terms of the three functions

or processes involved in the exercise of the zoning power.

namely:

1. preparation and adoption of an interim or permanent

zoning ordinance:

2. amendment of an interim or permanent ordinance:

and

3. appeal from an administrative decision.

As an analysis of this type proves rather lengthy. the

following matrices are included as a summary of issues and

problems raised. Matrix I corresponds to those parts of

the analysis concerned with the preparation and adoption

of an ordinance. Matrices II and III cover issues found

within subsections of the text dealing with amendments and

appeals. The matrices are to be used as a reference aid.

but they cannot be properly interpreted unless the appro-

priate subsections of the analysis are read.

 



 

PASSAGE OF ORIGINAL AND INTERIM ORDINANCES

 

PROBLEMS/ISSUES

IN GENERAL

RESOLUTION OF

INTENT

Differing provisions

governing petition re-

qulrements

Absence of provision

requiring public notice

of passage of resolu-

tion

CREATION OF

ZONING BODY

Differing provisions

govern membership

CREATION AND

ADOPTION OF

TENTATIVE ZONE

PLAN

Provisions vague with

respect to relationship

between planning,

master plan, zone

plan, and the zoning

ordinance

PUBLIC HEARING

Question as to

number of hearings to

be held and who

should properly hold

them

REVIEW AND

APPROVAL

N0 _ criteria given for

revrew

Question of utility of

review where review—

lng agency has no

power

ADOPTION BY

LEGISLATIVE BODY

Legislative body may

amend proposed or-

dinance without hold-

ing further public

hearings. Amended

version may differ

substantially from

version reviewed at

public hearings

REFERENDUM

Differences in provi-

sions of county and

township acts

FILING AND

PUBLICATION

Differing publication

requirements

INTERIM ORDINANCE

Absence of procedural

safeguards to protect

local property owners

Use of interim ordi—

nance easrly abused
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PA 183, 1943

COUNTY RURAL

ZONING ENABLING

ACT

Petition —— signed by

registered voters;

numberrequiredgrea—

terthan orequal to 8%

of total vote cast for

governor . . .

Public Notice — ab-

sence of requirement

forpublic notice under

option (8)

5-11 members; one

member of legisla-

tive body may be a

member of the zoning

body

Falls to specify form

or content of plan on

which zoning ordi-

nance is to be based

Specifies 1 hearing

before zoning board

Review by state

agency after adoption

by board of commis-

sioners

Amended proposed

ordinance must be

sent to zoning board

for comment — no

requirement for

further hearings how-

ever

Petition signed by

property owners out—

side incorporated

cities and villages

equal to or greater

than 15% of total

vote cast for

governor. . .

No provisions for

publication of zoning

ordinance (except in-

terim ordinance)

Most of provisions

governing adoption of

regular zoning ordi-

nance can be side

stepped including

provisions for public

heanngs

 

PA 184, 1943

TOWNSHIP RURAL

ZONING ACT

Petition — signed by

property owners ——

equal to 8% or more

of total vote cast for

governor . . .

4—7 members: no

elected officer of the

township or em-

ployees of the legisla-

tive body may serve

on the zoning body

Same as above 1 hearing before zon—

ing board — in certain

instances a 2nd

hearing will be held

before the legislative

body

Review by county

agency before adop-

tion

—no criteria for re—

view

—township may ig—

nore disapproval

Same as above — ex-

cept under certain cir—

cumstances an addi-

tional hearing must be

held when a protest is

lodged

Petition signed by

registered voters in

unincorporated por-

tion of township equal

to or greater than 8%

of total vote cast for

governor. ..

Follow provisions of

PA 191, 1939

——charter townships

follow provisions of

charter township act

Same as above

 

PA 207, 1921 CITY

AND VILLAGE

ZONING ACT

  
No slmllarprovislon in

this act

 
Legislative body may

assume duties except

In certain instances

—where zoning body

created-no limit on

membershlp

—planning commis-

sion may assume

duties  
Same as above

 
1 hearing before legis—

lative body

—where there is a

zoning body, thenl or

more additional

hearings required  
No provision for re-

VIew and approval

 
Amended proposed

ordinance need not be

sent to zoning body

for comment — also

no hearings need be

held concerning

changes  
No provision for re-

ferendum

 
No provisions in act

—4th class cltles

must follow M.S.A.

5.1722

—vl!lagesmustfollow

M.S.A. 5.1274  
No. provision for in-

terlm ordlnance
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I. AMENDMENT AND/OR SUPPLEMENT TO EXISTING ORDINANCE

 

III. APPEAL FROM AN ADMINISTRATIVE DECISION

 

PROBLEMS/ISSUES

IN GENERAL

A. ADMINISTRATIVE AND PROCEDURAL MATTERS

In general _ Procedures governing the passage of amendments or supplements to

exlstlng ordlnances are slrnrlar to those required for passage of an orlglnal ordl-

nance. therefore, problems ldentlfled ln Matrix | (passage of original and mlerlm

ordlnancest are equally valld here. Additional problems concern.

 

NOTICE REQUIREMENTS

FOR HEARINGS

leferrng provisions govern

notlce requrrements for re-

zoning hearings

PUBLIC HEARINGS

Differing/confusing provi-

sions govern number of hear-

ings to be held on proosed

amendments and supple-

ments

PROTESTS

Minlmum requrred vote for

passage of rezoning amend—

ment where abutters have

lodged a protest

B. THE COURT AND

THE ZONING BODY

In general;

»—statutes provrde a

mechanism for a

mendment/supplement of

zoning ordinance but fail to

provide guidance for Its use

—-'lO statutory standards or

criteria are given on whlch to

base rezoning decisions

—where courts have pro—

vided standards, they have

been ignored by zoning

bodies

A. ADMINISTRATIVE AND PROCEDURAL MATTERS B. POWERS, DUTIES AND RESPONSIBILITIES

 

COMPOSITION OF

BOARD OF APPEALS

Differing provlslons govern

membership

REVERSING AN

ADMINISTRATIVE DECISION

Differences in minimum vote

requlred to reverse an ad-

ministrative decrsron

NOTICE

REQUIREMENTS

FOR HEARINGS

Differing provisions govern

notice requirements for ap-

peals hearing

SPECIAL EXCEPTIONS

AND VARIANCES

Insufficient standards re—

qulred for granting of speclal

excephons

—exlstlng minimal standards

set by court

Question as to whether all sta—

tutes authorize the granting of

use variances

SITE PLAN REVIEW

1.

Absence of statutory provi—

sions authorizmg Site plan re-

vrew

 

PA 183. 1943

COUNTY RURAL

ZONING ENABLING

ACT

Same notice provrsions as

those requlred for passage of

onglnal ordlnance — no pro-

visions governing direct

notice to abutting property

owners or residents

1 hearing before zonlng body No provision in this act. Ma-

jorlty vote is sufficient

Same as above 3-7members;

—must be residents and elec-

tors in unincorporated area of

county

—no county officials or

employees may serve simul-

taneously

——one member shall be a

member of the zoning body

Concurring vote of majorlty of

board requlred

Act requires notice to be glven

to "parties". However act

falls to specify who ls in-

cluded under this designation

Insufficient standards

Question as to whether use

variances are permltted under

this act

Absence of statutory provi—

sions authorizing site plan re—

Vlew

 

PA 184, 1943

TOWNSHIP RURAL

ZONING ACT

R

Same provisions as for pas-

sage of original act. plus:

——property must be posted

—dlrect notice must be given

to all property owners and re-

sidents of 1 and 2 family

homes within 300'

1 hearing before zoning board

— in certain instances a 2nd

hearing will be held before

the legislative body

Same as above Same as above 3 or 5 members;

—lst member is the chair-

man of the zoning body

——2nd member is a member

of the legislative body

—members 3. 4, and 5 are

chosen from electors in

unincorporated area of town-

ship

Same as above Same as above Same as above Same as above

 

PA 207, 1921 CITY

AND VILLAGE

ZONING ACT  Same as PA 183. 1943 above  1 hearing before legislative

body

—Where there is a zoning

body 1 or more additional

hearings are required  Where a protest has been

lodged by 20% of the abut—

ters. a 3/4 vote is required for

passage of a rezoning ad-

mendment  Same as above   Legislative body may act as

board of appeals or may ap-

point board of 5 or more

members  2/3 vote requlred  Notice must be given to all

property owners and resi—

dents of 1 8. 2 family homes

within 300'

lnsutticient standards

Use variances are permitted  Same as above

 
 

 

 



 

ADOPTION BY

LEGISLATIVE BODY

Legislative body may

amend proposed or-

dinance without hold-

ing further public

hearings. Amended

version may differ

substantially from

version reviewed at

public hearings

REFERENDUM

Differences in provi-

sions of county and

township acts

FILING ANO

PUBLICATION

Differing publication

requirements

INTERIM ORDINANCE

Absence of procedural

safeguards to protect

local property owners

Use of interim ordi-

nance easily abused

 

Amended proposed

ordinance must be

sent to zoning board

for comment — no

requirement for

further hearings how-

ever

Petition signed by

property owners out-

side incorporated

cities and villages

equal to or greater

than 15% of total

vote cast for

governor . .

No provisions for

publication of zoning

ordinance (except in-

terim ordinance)

Most of provisions

governing adoption of

regular zoning ordi-

nance can be srde

stepped including

provrsrons for public

headngs

 

Same as above — ex-

cept under certain cir-

cumstances an addi-

tional hearing must be

held when a protest is

lodged

Petition signed by

registered voters in

unincorporated por-

tion of township equal

to or greater than 8%

of total vote cast for

governor . . .

Follow provisions of

PA 191, 1939

——charter townships

follow provisions of

charter township act

Same as above

 

Amended proposed

ordinance need not be

sent to zoning body

. for comment — also

i no hearings need be

' held concerning

L changes  
No provision for re-

ferendum

 
No provisions in act

—4th class cities

must follow M.S.A.

5.1722

—villagesmustfollow

M.S.A. 5.1274  
No. provision for in-

term ordinance

 

FROM AN ADMINISTRATIVE DECISION

 

OCEDURAL MATTERS B. POWERS. DUTIES AND RESPONSIBILITIES

 

REVERSING AN

ADMINISTRATIVE DECISION

Differences in minimum vote

recurred to reverse an ad-

ministrative decrsion

NOTICE

REQUIREMENTS

FOR HEARINGS

Differing provisions govern

notice requrrements for ap-

peals hearing

SPECIAL EXCEPTIONS

AND VARIANCES

lnsufticnent standards re-

quued for granting of specral

excephons

——exrsfing minimal standards

set by court

Question as to whether all sta-

tutes authorize the granting of

use variances

SITE PLAN REVIEW

1

Absence of statutory provi-

SlOflS authorizing site plan re-

View

 

Concurring vote of marority of

board requrred

Act requires notice to be given

to "parties" However act

fails to specify who IS in-

cluded under this desrgnation

Insufficient standards

Question as to whether use

variances are permitted under

this act

Absence of statutory provi-

srons authorizing srte plan re-

view

 

Same as above

 
Same as above Same as above Same as above

 

23 vote required  Notice must be given to all

property owners and reSi-

dents o 1 8. 21amin homes

within 300'  Insufficrent standards

Use varizmces are permitted  Same as above
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Passage of original and interim ordinances

This function can be broken down into a number of

steps. including: the passage of a resolution of intent

by the legislative body (if applicable). the creation of a

zoning body. the creation and adoption of a tentative zon-

ing plan. the holding of public hearings. review and I

approval (if applicable), adoption of the plan by the leg-

islative body. review and approval (if applicable). ref-

erendum (if applicable). and filing and publication of the

ordinance. The passage of interim ordinances requires a

similar but abbreviated version of this procedure and

is considered at the end of this subsection.

Regolution of intent

Problem statement

1. Qualifications for petitioners differ in the

county and township zoning acts.

2. There is an absence of provisions for public notice

in the County Rural Zoning Act where action is

initiated through petition.

Statutory construction and judicial interpretation

Acts controlling county and township zoning require

legislative bodies to pass a resolution declaring their

intent to proceed under the provisions of the controlling

act. This resolution can be passed at the discretion of

the local legislative body or after receipt of a petition

containing a certain number of signatures. Differences
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in these acts arise over the latter method of initiating

action. Section 2 of the county act calls for:

... a petition signed by a number of qualified and

registered voters residing in that portion of the

county outside of the limits of incorporated cities

equal to not less than eight percent of the total

vote cast for all candidates for governor ...

On the other hand. Section 2 of the township act calls for:

... a petition signed by 8% of the persons who are

residents and property owners in the unincorporated

portion of the township ...8

While the county act requires that only registered

voters may be petitioners. the township act specifies that

petitioners must be both residents and property owners.

These statutes also differ in terms of relative numbers of

signatures required. in one case the number being deter-

mined by votes cast for gubenatorial candidates and in the

other by number of property owners. Finally. the township

act specifically requires that where action is initiated

through petition. public notice of passage of a resolution

must be given by the township board. Such a provision for

public notice is absent from the county act in this

instance. though it could easily be inferred.

greation and membership of a zoning body

Problem statement

1. The three zoning statutes differ as to who may act

as a zoning body. the composition of such a body.

and the qualifications of members.
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Statutory construction and judicial interpretation

The county act calls for a permanent zoning com-

mission composed of five to eleven members while the town-

ship act calls for a body composed of four to seven mem-

bers. The city-village act calls for a commission of

undetermined number for cities of 25.000 or more: other-

wise the legislative body may perform the role. In terms

of constraints governing membership. the county act in

Section 4 specifies:

No elected officer of the county nor any employee of

the board of supervisors shall serve simultaneously as

a member or as an employee of the zoning commission.

However. the next sentence states:

One member of such comgission may be a member of the

board of supervisors.1

The township act contains a similar provision but

without the last sentence quoted. As has been indicated.

the city-village act provides that the legislative body

may assume the role of zoning board in most instances.

The membership provision quoted in the county act

has proved troublesome. At first it seems a clear state-

ment prohibiting dual membership: however. it then seems to

reverse itself and condone it. The Attorney General has

addressed the issue in an informal opinion dated March 31.

1970 which stated that the conflict is resolved if the rule

of statutory construction is applied. This rule states:

Where there are two acts or provisions. one of which is

special and particular. and certainly includes the

matter in question. and the other general. which. if

standing alone. would include the same matter and thus
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conflict with the special act or provision. the special

must be taken as intended to constitute an exception to

the general act or provision ...11

Regardless of the conflict in wording. the question

of primary concern is whether or not it is desirable to

have a member of the legislative body or any other local

governmental body sit as a member of the zoning body. The

county act says yes. the township act says no. and the

city-village act says maybe. The Michigan Supreme Court

in Brown v. Shelby T2. 360 Mich. 299 (1960) ruled that:

... provision of township zoning act barring an elected

officer of a township or a township employee from

serving simultaneously as a member or employee of the

zoning board is construed as a declaration of public

policy that employees should not serve in a dual cap-

acity and possibly in antagonistic positions and must

be construed in conjunction with another provision of

the same statute directing the zoning board to make

use of pertinent information and consel which may be

furnished by appropriate public officials. departments

or agencies.

The purpose of this provision in the township act

is to prevent possible conflict. There is indeed this

possibility where dual membership is allowed. however. this

arrangement can also be extremely beneficial. In an inter-

view with a zoning administrator. the point was made that

having one of the county commissioners on the zoning board

greatly enhanced communication. understanding and cooper-

ation between these two bodies.

The city-village act presents special problems of

its own on the subject of zoning commission membership.

The act provides for various options depending on whether

the governmental entity is a city or a village. and how
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large it is. Section 4 of this act provides that:

The legislative body of any city or village may provide

by ordinance for the manner in which such regulations

and boundaries 3f districts or zones shall be

determined ...1

A1800

In cities having a population of 25.000 or more ....

the legislative body may appoint a commission to rec-

ommend ... the boundaries of districts and appropriate

regulations to be enforced therein ... said legislative

body shall not ... determine the boundaries nor impose

regulations until after the final report of a commis-

sion so appointed.1

Finally.

Where a city has a city plan commission or correspond-

i23.§§2‘§$§¥8“.§2§.Ligéfiiafiél’i’éfifiofi?3322232.if???“

The statutory wording is confusing in Section 4 if

the complete section is read. In essence. it allows the

legislative body to assume the powers of a zoning commission

in villages. and those cities under 25.000. For those

cities over 25.000 there is a statutory provision for a

zoning commission. The question here. however. is whether

or not this is a permissive or mandatory provision. To

date. the courts have not been called upon to resolve the

question. though municipal attorneys interviewed generally

construed the provision to be mandatory. based upon such

decisions as Haven v. City of Troy 39 Mich. Ap. 219. One

such attorney interviewed. however. was quick to add that

this particular section was hopelessly confusing.



55

Creation and adoption of a tentative_goneyp1an

Problem statement

1. The relationship between planning and zoning is

not clear. In particular. the relationship between

planning. the master plan. the zoning plan and the

zoning ordinance is ill-defined.

Statutory construction and judicial interpretation

All three zoning enabling statutes specify that the

zoning ordinance is to be based upon a plan. Further. both

the county and township acts require the zoning board/com-

mission to adopt and file with the legislative body recom-

mendations as to: a zone plan for unincorporated areas

based upon an inventory of conditions: the establishment

of zoning districts: the text of a zoning ordinance includ-

ing maps and regulations: and. the manner of administering

and enforcing the zoning ordinance.

All this seems fairly explicit and straight forward:

however. it has proved to be quite the opposite. for we are

faced with the problem of what constitutes the plan and

what form is it to take. Whereas the planning statutes

(in particular PA 168. 1959 and PA 285. 1921) relate the

”plan” to the master plan. the zoning statutes provide no

such explicit connection. The courts have not required the

existence of a master plan to validate zoning: however.

they have placed increasing reliance upon the existence of

such documents in the determination of zoning litigation.
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The current judicial attitude on this issue is perhaps best

summarized in Raabe v. City of Walker 383 Mich. 165 (1970)

where it was declared:

Absence of a formally adopted municipal plan ... does

not invalidate municipal zoning or rezoning but it

does weaken the presumption of validity which attends

a regular municipal zoning ordinance or its amendment.16

In questions of reasonableness. the courts will

often turn to the existence of a master plan. Examples

of such cases include: fiiske v. City of Troy 6 Mich. Ap

546 (1967):

... the reasonableness of a particular zoning must be

considered in the light of planned area development of

a political body having the authorisy to plan and

influence such future development.1

Parkdale Homes Inc. v. Clinton Township 23 Mich. Ap 682:

A master plan adopted in compliance with statutory

requirements by a responsible political body is of

itself evidence of the reasonableness of a zoning ord-

inance.1

and Cohen v. Canton Charter Township 38 Mich. Ap 680 (1972):

Finding of reasonableness of zoning ordinance could be

predicated on recommendation of master development

plan.

Though the courts look favorably upon planning and

master plans. there is a limit to their admiration. esp-

ecially when it comes to invoking the Present Use Rule

which states:

... all zoning in order to be reasonable. must not use

as a test of validity whether the prohibition against

a particular use will at some time in the future bear

a real and substantial relationship to the public

health. safety. morals. but whether it does so now.20

This rule requires that zoning classifications reflect
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present probable uses rather than those specified in a

long range plan. In essence. use of this rule severely

limits attempts to base zoning upon master or comprehensive

plans. The courts. however. have not been consistent in

the use of this rule. The Present Use Rule was invoked

in deciding Christine Buildinngo. Vtilggy 367 Mich. 508

(1962). However. in two later decisions. Padover v. Farm-

ington Township 374 Mich. 622 (1965) and Rottman v. Town-

ship_of Waterford 13 Mich. Ap 271 (1968) the courts seemed

to reverse their earlier stance. In Padover v. Farmington

Township. zoning based upon a year 2000 plan was upheld

and in Rottman v. Township of Waterford it was ruled that

 

the township had the right to consider probable future

development in its zoning. More recently. however. the

Present Use Rule has been reinvoked in such decisions as

Bipke v. City of Troy 381 Mich 611 (1969). Thus at best

it seems that this question remains unsettled.

prlic hearings

Problem statement

1. It is unclear as to how many public hearings are

necessary before the adoption of a zoning ordinance

and who is required to hold them.

Statutory construction and judicial interpretation

All three statutes specify that at least one public

hearing shall be held before the adoption of the zoning

ordinance. Both the county and township acts specify that
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this hearing shall be held by the zoning body. "before

submitting its recommendations of a tentative zone plan”

to the legislative body.

The city-village act is not entirely clear on who

should hold public hearings. or for that matter how many

hearings should be held. Section 4 of the act specifies

that "a public hearing shall be held before any such regu-

lations shall become effective”. It further provides:

In cities having a population of 25,000 or more ...

the legislative body may appoint a commission ... Such

commission shall make a tentative report and hold

public hearings ... as the legislative body shall

require ...21

This same section goes on to say:

In cities having a population of 25.000 or more ... the

hearings as above provided before the legislative body

shall not take place until such Sinal report of such

commission has been received ...

It should be noted that the question of whether or

not a zoning commission is required under the city-village

act has already been raised. Now the question is. where

such a commission exists. which body or bodies are required

to hold hearings? It would appear from such rulings as

Hgvep v. City of Troy 39 Mich. Ap 219 (1972). Boron Oil v.

City of §outhfield 18 Mich. 135 (1969). and Bingham v.

City of Flint 14 Mich. Ap 377 (1968) that hearings before

both bodies are necessary even in the instance of cities

under 25,000.23 These rulings have raised protests from

municipal lawyers who question the necessity of performing

the same function twice.



 

 

the
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The township act has an additional provision

regarding hearings that should be mentioned. Section 11

of this act specifies:

After receiving the report. the township board shall

grant a hearing on any proposed ordinance provision

to any property owner who. .... requests to be so

heard and shall request the zoning board to attend

such hearing.24

The question to be asked is. after receiving what report?

The only place where the word ”report" is specifically used

is in respect to the report required of the zoning board in

the instance that the township board desires to make changes

or additions to the tentative zone plan and texts submitted

by the zoning board. Is this. then. the only occasion when

a property owner may request to be heard by the township

board--perhaps not? The situation is further clouded. though.

by Section 14 concerning amendments which state:

Amendments or supplements to the zoning ordinance may

be made from time to time in the same manner provided

in this act for the enactment of the original ordinance.

except that the public hearing conducted by the town-

ship board shall not be necessary unless a request is

made ... by a property owner.

50. just how many public hearings are required to satisfy

the procedural due process requirements?

Review and approval

Problem statement

1. County and township acts provide for a review and

approval function. No such provision exists in

the city-village act.
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2. The county and township acts do not provide

adequate criteria upon which the review is to be

based.

3. The powers of the reviewing agency vis-a-vis a

township submitting a zoning ordinance. amendment

or supplement are not clearly defined.

Statutory construction and judicial interpretation

Both county and township zoning acts provide for a

review and approval function. The city-village act does

not contain a similar provision. The county act requires

that all county zoning ordinances. amendments and supple-

ments be forwarded to a state agency (now the Department of

Natural Resources) for approval. The township act likewise

requires review and approval. but this time by a county

review agency--either the zoning commission. planning com-

mission or a zoning coordinating committee. if any one of

these exists.

Two primary questions can be asked with respect to

the review and approval function. First. what is the

criteria upon which the review is to be based: and second.

what are the powers of the reviewing agency vis-a-vis the

zoning body and the legislative body submitting the pro-

posed ordinance?

Regarding the first question. criteria is noticeably

absent within the statutes. The county act ignores the

question altogether while the township act provides only
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for the creation of a "coordinating zoning committee of

the county” for the purpose of:

... coordinating the zoning ordinances proposed for

adoption under the provisions of this act (PA 184)

with the zoning ordinances of any township. city or

incorporated igllage having a common boundary with

the township.

Purpose. at least. has been established here. but not

criteria.

The question of criteria has been overshadowed by

decisions of the courts with respect to the second question.

The relationship of county review agencies to townships

has been fairly well established through such decisions as

Temple v. Portage Township 365 Mich. 474 (1962) and Davis

v. Implay Township Board 7 Mich. Ap 231 (1967). The Temple

decision held that while county review agencies had the

 

power to approve or disapprove township ordinances and

amendments. the township board had the power to override

the county's disapproval. The prip decision further spoke

to the issue by declaring that the function of the county

zoning commission or county coordinating zoning commission

is advisory only.

The prip decision reiterated a point that needs to

be remembered. namely that the statutory provision for

county review is mandatory and failure to submit a proposed

ordinance to an existing review agency provides sufficient

grounds to void the ordinance. Thus a curious state of

affairs exists. Review is mandatory. yet no standards or

criteria exist and disapproval of an ordinance by the
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reviewing agency can easily be overridden. The court

succinctly summarizes the situation by saying:

3 We recognize the desirability of an effective means of

coordinating zoning ordinances within a county.

particularly in situations such as involved in the

case at bar where amendment effects property abutting

the boundary between townships. It is also quite

certain that the legislature likewise considered

coordination of such matters to be desirable. How-

ever. the fact remains that the legislature has not

specified the powers to be exercised by such committees

nor has it given such committees the power to thwart

action by township boards.

The situation existing between counties and the

state reviewing agency parallels that of the townships

and county review agencies with one important exception.

Whereas the courts have ruled that a township can over-

turn county disapproval. no case exists which allows a

county to overturn state disapproval. State review.

however. has been limited because the enabling legislation

has failed to define the scope of the review function.

Adoption by the legislative body

Problem statement

1. The legislative body may amend a proposed ordinance

before its initial adoption without having to hold

additional public hearings. Where the legislative

body makes substantial changes to the version

originally presented at public hearings. the value

of these hearings is nullified.

2. The city-village act allows the legislative body

to amend the proposed zoning ordinance without
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submitting the changes for review and comment to

the zoning body. '

Statutory construction and judicial interpretation

All three statutes require adoption of the ordinance

by the legislative body. Before adoption. yet after public

hearings. the legislative body is given the option of

amending or changing the proposed ordinance. In the case

where amendments or changes are made. the county and town-

ship zoning acts require that the proposed changes be sub-

mitted to the zoning body for review and comment before

the modified ordinance is adopted. The city-village act

has no such requirement. stating only (Section 4):

... the legislative body may adopt such ordinance and

maps with or without amendments. or refer same again

to the commission for further study. 3

Section 11 of the township act contains a provision

for an additional public hearing in the case where the

legislative body amends the proposed ordinance. This pro-

vision reads:

After receiving the report. the township board shall

grant a hearing on any proposed ordinance provision

to any property owner who.... requests to be so heard

and shall request the zoning board to attend any such

hearings.

No similar provision is found in any other of the zoning

statutes.

At first glance. these may not seem like important

differences. However. what is at stake is the people's

right to be heard concerning proposed legislation. This
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right is safeguarded in all three zoning statutes by pro-

visions for public hearings. However. when the legislative

body makes substantial changes to the proposed ordinance

after these hearings have been held then the value of these

hearings is largely nullified. Some municipalities have

recognized this problem and have adopted a policy of

holding new hearings where significant changes are made by

the legislative body. Yet. this is a voluntary practice.

not one that is required by the enabling legislation.

Referendum

Problem statement

1. County and township zoning acts contain provisions

for a referendum while the city-village act does_

not .

2. County and township acts differ with respect to the

qualifications of petitioners.

3. In its present form. there is danger that the ref-

erendum can be misused.

Statutory construction and judicial interpretation

Provisions for referendum concerning both the ori-

ginal ordinance and amendments to it are found in both the

county and township zoning acts. There are no provisions

for referendum within the city-village act.

Differences are apparent in the provisions of the

county and township acts. Both acts require a petition

to initiate a referendum. but provisions differ as to
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relative number of signatures required and the proper

qualifications of petitioners. Section 12 of the county

act requires:

... a petition signed by a number of persons residing

in and owning property assessed for taxes located in

that portion of the county outside the limits of

incorporated cities and incorporated villages equal to

not less than 15% of the totgb vote cast for all

candidates for governor. ...

In comparison. Section 12 of the township act requires:

... a petition signed by a number of qualified and

registered voters residing in the unincorporated

portions of the township equal to not less than 8%

of the totgi vote cast for all candidates for gov-

ernor. cos

Further differences can be found regarding those eligible

to vote in the referendum. The county act continues to

—

state:

Upon the filing of such petition. such ordinance shall

not be invalidated until the same shall have been

rejected by a majority of the voters residing in and

owning property assessed for taxes located in that

portion of the county outside the limits of incorp-

orated cities and incorporated villages ...3

Whereas the township act specifies:

Upon the filing of such petition. and ordinance passed

by the township board shall not be invalidated until

the same shall have been rejected by a majority of the

registered voters lggated in the unincorporated portion

Of the tOWUShip coo .

It should be noted that the constitutionality of the prop-

erty qualification has been raised in various quarters.

Previous to a 1972 amendment this qualification was also

included in the township act.
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Filing and publication

Problem statement

1. Filing and publication requirements concerning

zoning ordinances vary at county. township. city

and village levels.

Statutory construction and judicial interpretation

Zoning ordinances must be adopted in ordinance form

as opposed to being adopted via resolution of the legis-

lative body. As such. they are subject to filing and pub-

lication requirements found within organic law as well as

those found specifically in the enabling statutes.

Filing and publication requirements vary greatly

among county. township. city and village levels of govern-

ment. The county act makes no mention of publication

requirements except in the case of interim ordinances.

But. Section 11 of the county act does state the following

filing requirements:

The county clerk shall cause the ordinance as adopted

and approved including any zoning maps. .... to be

deposited with the secretary of state. The county

Sififi‘éysi‘i‘ilk”?§§‘2331333522.3:2 the “me °f the

The township zoning act provides that ordinances shall be

published in accordance with PA 191. 1939. This statute.

governing the publication of all township ordinances

specifies:

Publication of such ordinance shall be made by causing

a true copy thereof to be inserted once in some news-

paper circulating within said township. which
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igzgggiogSshall be made within 10 days after the passage

The city-village act makes no provisions for either the

filing or publication of a zoning ordinance.

Statutes other than the enabling acts have a bear-

ing upon the publication of zoning ordinances. Zoning

ordinances for fourth class cities and for villages must

be published within one week of their passage in accordance

with MSA 5.1722 and MSA 5.1274 respectively. Charter

townships are required to publish their ordinances twice.

once in accordance with MSA 5.46(20) and a second time in

accordance with MSA 5.46(22). There appear to be no require-

ments concerning the publication of ordinances at the

county level other than those found in MSA 5.331. the

organic law concerning all county ordinances. This section

reads:

All the laws. ordinances. regulations ... provided for

in this paragraph shall not take effect until notice

of such adoption has been published at least onceaén

a newspaper of general circulation in the county.

Zoning ordinances must be published at township.

charter township. city and village levels of government.

At the county level only notice of passage of a county

zoning ordinance is required.

Interim ordinances

Problem statement

1. County and township zoning acts provide for the

creation and adoption of emergency interim
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ordinances during the period required for the

preparation and passage of the zoning ordinance.

The city-village act does not contain a similar

provision.

2. The process involved in the preparation and passage

of an interim ordinance is largely lacking in safe-

guards for the individual property owner.

Statutory construction and judicial interpretation

Both the county and township zoning acts provide

for the preparation and adoption of emergency interim zon-

ing ordinances. The purpose of such a measure. as stated

in Section 15 of the County Rural Zoning Enabling Act is:

To protect the public health. safety. morals and

general welfare of the inhabitants of the county. and

the lands and resources of the county during the period

riggifigd gggigggcgrepagption and enactment of a

Once adopted. this interim ordinance is valid for a period

of one year but may be renewed for two more years at the

discretion of the legislative body. During this period

(maximum of three years) it has the full force and effect

of any zoning ordinance.

Problems have arisen over the use or misuse of the

interim zoning ordinance. It is essentially conceived of

as an emergency stop-gap measure and therefore sidesteps

most of the procedural requirements for the adoption of a

normal zoning ordinance. To be specific. the preparation

and adoption of the interim ordinance may ignore statutory
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requirements concerning: the adoption and filing of a zone

plan: the requirement that the zoning body seek information

and counsel in the creation of a tentative zoning ordinance:

the holding of public hearings: any provisions concerning

changes the legislative body may wish to make: and any pro-

visions for a referendum. The only requirement that the in-

terim ordinance must satisfy is the one pertaining to review

by either the county or state agency. whichever is appro-

priate. Following review by the appropriate agency. the

statutes authorize the legislative body to enact the ordi-

nance and give it immediate effect. As such. the process

involved in the preparation and adoption of an interim zon-

ing ordinance is almost totally lacking in safeguards for

the individual property owner. The specific ommission of

public hearings runs counter to the spirit of the law. To

quote Corpus Juri§ Secundum:

... it is generally held that the constitutional pro-

hibition against deprivation of property without due

process of law demands that persons having interests or

rights in property be given adequate notice and an op-

portunity for hearing before passage of zoning lagg or

regulations affecting their rights and interests.

Real problems have arisen over the use of interim

ordinances. In many instances they are hurriedly created

and ill-conceived. In a number of instances the prime

motivation for their creation has been to stop a specific

development within the community. Where this has happened

confrontation has been an unavoidable by-product. This

initial confrontation has often been sufficient to
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preclude the adoption of a permanent zoning ordinance.

While some instrument is desirable to preclude land use

abuses during the period in which the permanent ordinance

is being prepared. this instrument must itself contain

built-in safeguards to preclude its misuse.

Amendment and/or supplement

to existing ordinances

The subject of amendment will be considered in two

parts. The first part will deal with procedural matters

designated by statutes. while the second part will consider

the impact of the courts upon the granting of rezoning

amendments.

Procedural matters

Problem statement

1. Enabling acts state that amendments to zoning ord-

inances are to be made in the same manner provided

for the enactment of the original ordinances. But.

in practice. there are differences.

2. The enabling statutes contain differing provisions

containing notice of public hearings.

3. The enabling statutes contain differing provisions

concerning the number of public hearings to be held.

4. The city-village zoning act requires a three-fourths

affirmative vote by the legislative body for adop-

tion of a rezoning amendment over the protest of

abutters. Neither the county nor the township act
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has a similar provision.

Statutory construction and judicial interpretation

All three zoning enabling statutes deal with the

subject of amendment. The county act offers the most

succinct treatment in one sentence (Section 14) which

reads:

Amendments or supplements to the zoning ordinance may

be made from time to time in the same manner provided

in this act for the enactment of the original

ordinance.

The township act and the city-village act offer slightly

more elaborate variations upon this theme: but. in essence.

they too prescribe that the procedures involved in the

enactment of the original ordinance shall be followed in

the passage of an amendment. However. not all procedures

that are required for the passage of the original ordinance

are applicable to the passage of an amendment: for example.

the necessity of passing a resolution of intent. Also. the

statutes fail to adequately answer the question of who may

initiate an amendment. In addition. those criticisms which

were valid concerning the preparation and passage of the

original ordinance are also applicable to the preparation

and passage of amendments and sUpplements.

The statutes contain differences on several issues

involving amendment provisions. One variation of partic-

lar importance concerns giving notice of hearings on

proposed amendments. Concerning this issue. the township

zoning act. as recently amended. provides:
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If an individual property is proposed for rezoning. the

property shall be conspicuously posted. The township

zoning board shall also give notice thereof to the

owner of the property in question. to all persons to

.whom any real property within 300 feet of the premises

in question is assessed and to the occupants of all

single and 2 family dwellings within 300 feet. The

notice shall be delivered personally or by mail to the

respective owners and tenants at the address given in

the last assessment roll. If the tenant's name is not

known. the term occupant may be used. If the notice

is delivered by mail. an affidavit of mailing shall

be filed with the zoning board prior to the hearing.40

Additional requirements concerning notice are also found

in Section 9 of this same act.

Notice requirements for amendments to ordinances

enacted under the county and city-village zoning acts are

not as stringent or comprehensive as those found in the

township act. Both acts specify that notice provisions

for the passage of an original ordinance be adhered to in

the passage of an amendment. As such. any question of

direct notice to abutters or other interested parties is

ignored.

Another issue to be considered is the proper number

of public hearings that should be required concerning an

amendment or supplement. The county act requires one hear-

ing. while the city-village act requires two (in the case

where the legislative body does not act as the zoning

board). The precise number required by the township act

is not clear. Section 4 reads in part:

Amendments or supplements to the zoning ordinance may

be made from time to time in the same manner provided

in this act for the enactment of the original ordinance.

except that the public hearing conducted by the town-

ship board shall not be necessary unless a request is
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made in writing by a property owner.41

This provision seems explicit when isolated from the

remainder of the statute. yet the point has previously

been raised that this clarity is lost when the passage is

read in conjunction with Section 11 of the same act.

Of final interest is the city-village act provision

(Section 4) governing amendments which states in part:

... amendments or supplements ... may be made from

time to time as above provided. but in case a protest

against a proposed amendment. supplement or change be

presented. duly signed by the owners of 20 percent

or more of the frontage proposed to be altered. or by

the owners of 20 percent or more of the frontage

immediately in the rear thereof. or by the owners of

20 percent of the frontage directly opposite the front-

age proposed to be altered. or by the owners of 20

percent or more of the frontage immediately in the

rear thereof. or by the owners of 20 percent of the

frontage directly opposite the frontage proposed to

be altered. such amendment shall not be passed except

by thz three-fourths (3/4) vote of such legislative

bOdy o 2

Neither the county nor the township zoning act con-

tains a provision similar to the one quoted above. In the

past. this particular provision has been challenged as a

"delegation of legislative power to private individuals”

but the Michigan courts have upheld it in Northwood Prop-

ertigs Co. v. Royal Oak City Inspector 325 Mich. 419 (1949).

Clan Crawford. in Michigan Zoning and Planning mentions

that such provisions governing the protests of abutters are

common in zoning statutes of other states.43
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Influence of the courts

Problem statement

1. Zoning enabling statutes fail to provide guidance

for the amendment of zoning ordinances. especially

with respect to rezoning amendments.

2. Where the courts have been called upon to decide

rezoning matters. they have established strict -

criteria. This criteria. however. has not been

adopted in practice by zoning bodies.

The courts versus the zoning board

While the zoning statutes provide a mechanism for

‘the amendment of zoning ordinances. they do not provide

guidance for its proper application. Amendments or supple-

ments to ordinances involve either changes in zoning regu-

lations or changes in property classification (i.e.. rezon-

ing). It is this latter case that will briefly be con-

sidered here.

As in other areas of zoning law. the courts have

been called upon to establish standards and criteria --

this time. the governing of rezoning of parcels of land.

Concerning this issue. the courts of some states have

ruled:

A zoning regulation or classification may be changed

only when such action is in the public interest. in

that it has a reasonable relation to the health. safety.

welfare or prosperity of the community.44

The Michigan courts have not adopted as stringent a view

but have stated in Raabe v. City of Walks; 383 Mich. 165



75

(1970):

Amendment or repeal of zoning laws should be carefully

considered and prepared. for the purpose of zoning is

stabilization of existing conditions subject to orderly

development and improvement of the zoned area. and

amendments not made cautiously and only when required

by changing conditions destroy the purpose of zoning.
45

It is apparent that the courts. including the Mich-

igan courts. see rezoning as a serious task not to be under-

taken capriciously.

In contrast to the courts’ position. attention

should be directed to the findings of Bronstien and

Erickson regarding the practices of zoning boards in Mich-

igan regarding rezoning. To quote:

In rural areas. apparently. property is rezoned vir-

tually at the request of the owner. In unincorporated

metropolitan areas. four out of five rezonings requested

are granted. In incorporated metropolitan areas. one

out of two rezonings requested is granted ...

Thus it would appear that the practices of zoning boards

regarding rezoning amendments differ greatly from the

policy or standards adopted by the courts.

Appeal from an administrative decision

Provisions concerning the board of appeals and the

appeals process are common to all three zoning enabling

statutes. These provisions will be critiqued in the

following sections. The first section will consider vari-

ations found in the statutes with respect to appeals while

remaining sections will consider the subject of appeals in

general.
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Problem statement

1. The enabling statutes differ with respect to the

composition of the board of appeals. expecially on

the issue of whether or not members of the legis-

lative body should also be members of the board.

2. The statutes differ concerning the vote required to

reverse an administrative decision.

3. The requirements of the city-village act concerning

public notices differ from those of the county and

township acts.

Statutory construction. interpretation and implications

The various sections fo the three zoning statutes

concerning the board of appeals and the appeals process

are similar except for variations in three areas. The

first area concerns the composition of the board of appeals.

Section 18 of the county act specifies that such a body

shall have three to seven members each of whom shall be

"electors residing in and having property assessed for

taxes located in the unincorporated area of the county".

This same section goes on to stipulate:

No elected officer of the county nor any employee of

the board of supervisors may serve simultaneously as

a member of or as an employee of the board of appeals.

One member 29all be a member of the county zoning

commission.

Whereas. a similar section of the township act

requires that the township zoning board of appeals have

three or five members and specifies:
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The first member of such board of appeals shall be the

chairman of the township zoning board. the second mem-

ber shall be a member of the township board appointed

by the first two members from among the electors resid-

ing in the unincorporated area of the township. No

elected officer of the township nor any employees of

the township board may serve simultaneously as the

third member of or as an employee of the township

board of appeals ...

The township board may provide that the township board

of appeals shall have five members. The additional

members shall be selected and appointed by the first 2

members from among electors residing in the unincorp-

orated area of the township. An additional member

shall not be an employee of the township board. The

member who is a member of the township board appointed

by the township board shall not serve as chairman of

the township board of appeals.49

Finally. the city-village act in addressing the same issue

provides in Section 5 that the legislative body of any

city or village may act as a board of appeals. As an

option to this arrangement. the statute also provides:

In the event that the legislative body of any city or

village so desires. it may appoint a board of appeals

consisting of not less than 5 members ...

Thus. it would appear that there is a lack of con-

sensus concerning the proper number of members to form

an appeals board--the county act requiring three to seven.

the township act. three or five. and the city-village act

providing an option of five or more. More importantly

there seems to be an unresolved question as to the propriety

of elected officials and municipal employees serving on

the appeals board. The county act forbids members of the

legislative body from serving in such a dual capacity

while the township act provides for one member of the
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township board to serve on the appeals board. The city-

village act goes further and authorizes the legislative

body itself to function in the capacity of an appeals

board. This last action. however. has been challenged on

constitutional grounds as a violation of the separation of

powers doctrine. The issue was discussed by the Michigan

Supreme Court in Detroit Osteopathic Hospital v. Southfield

377 Mich. 128 (1966) but the Court refused to give a

definitive answer.

Differences also arise regarding the requirements

concerning the vote required to reverse an administrative

decision. Both the county andtownship acts state:

The concurring vote of a majority of the members of

the board of appeals shall be necessary to reverse any

order. requirement. decision or determination of any

such administrative official. or to decide in favor

of the applicant any matter upon which they are required

to pass under any such ogdinance or to effect any vari-

ation in such ordinance.

The city-village act differs here in that it requires the

concurring vote of two-thirds of the members of the board.

A municipal attorney who was questioned on this point was

of the opinion that the two-thirds requirement was too

stringent. He argued that in some instances where some

board members must disqualify themselves from voting on

conflict of interest grounds. or where some members were

absent from a hearing. that the two-thirds majority was

literally impossible to obtain.

Finally. differences occur in notice requirements.

Both the county and the township acts state:
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The board of appeals shall fix a reasonable time for

the hearing of the appeal and give due notice thereof

to thg parties. and decide the same within a reasonable

time. 2

In contrast. the city-village act is more specific and

requires:

The board of appeals shall fix a reasonable time for

the hearing of the appeal and give due notice thereof

to all persons to whom any real property within 300

feet of the premises in question shall be assessed.

and to the occupants of all single and 2-family dwell-

ings within 300 feet. such notice to be delivered

personally or by mail agdressed to the respective

owners and tenants ...S

The provisions of the county and township acts are very

brief. The term "parties" in this instance is not defined

or elaborated upon and therefore could be construed quite

narrowly. In contrast. the provisions of the city-village

act are quite explicit. The importance of notice and

hearing requirements in the appeals process should not be

underestimated. The board of appeals has considerable

powers. especially in terms of granting variances and

exceptions. Their actions often affect not only the prop-

erty owner making the appeal. but also his neighbors and

the community at large. For this reason. it is imperative

that all concerned and interested parties be given an

opportunity to air their views. This can only be accom-

plished when adequate notice is given and proper hearings

are held. However. what constitutes "adequate notice"

remains to be determined.
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Powers. duties and responsibilities

Problem statement

1. The statutes have failed to adequately define the

relationship of the board of appeals to other

governmental bodies.

2. The exact powers of the board of appeals have not

been established. I

3. The enabling statutes do not reflect present plan-

ning and zoning concepts such as site plan review.

Statutory construction. interpretation and implications

The zoning statutes provide a considerable grant of

power and responsibility to the board of appeals. This

grant provides:

the ... board of appeals shall act upon all questions

as they may arise in the administration of the zoning

ordinanch including the interpretation of the zoning

maps 0 c .0

It shall hear and decide appeals from and review any

order. requirements. decision or determination made

by an administrative official charged with the enforce-

ment of any ggdinance adopted pursuant to the provision

of this act.

It shall also hear and decide all matters referred to

it or upon which it is required to pass under any ordi-

nance adopted pursuant to this act. 6

The board of appeals may reverse or affirm. wholly or

partly. or may modify the order. requirement. decision

or determination as in its opinion ought to be made in

the premises. and to that end shall have all the powers

of the officer from whom the appeal was taken and may

issue or direct the issuance of a permit.

Where there are practical difficulties or unnecessary

hardship in the way of carrying out the strict letter

of such ordinance. the board of appeals shall have

power in passing upon appeals to vary or modify any of



81

its rules. regulations or provisions so that the spirit

of the ordinance shall be observed. public safety

secured and substantial justice done.

The enabling statutes charge the board with respon-

sibility for: interpreting the zoning map and the language

of the zoning ordinance: reviewing administrative decisions:

deciding questions or matters specifically referred to it

by the ordinance: and. granting variances and exceptions

when necessary. Such a broad grant of authority was ori-

ginally vested in this body by the legislature as a pre-

caution against the denial of property rights. Where the

general language of a zoning ordinance creates "practical

difficulties" or "unnecessary hardship" when applied to a

particular parcel of land. the owner or an aggrieved party

may seek relief from the ordinance through the board of

appeals. Where relief is denied by this body. the aggrieved

party can further seek relief through the courts.

The board ofpgppeals_§pgothepygovepppengpl_bogi§p. The

board of appeals occasionally comes into conflict with

other governmental bodies because the statutes fail to

provide definite limits upon the board's powers. Questions

have arisen as to whether the board's powers actually

extend to overruling the legislative body regarding rezoning

decisions. There are no Michigan cases that directly

resolve this question: however. McTaggart in his Handbook

of Michigan Township Zoning and Planning draws upon the

Tireman-Joy-Chicago Improvements Assn. v. Chernick decision
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for guidance. Here the court stated the general principle

that a zoning ordinance is:

Comparable to a boiler and that provisions permitting

variances by the board of appealg are intended as a

safety valve, but not as a leak. 9

From this quote and inferences drawn from the Township

Rural Zoning Act. McTaggart states:

It would appear that the Tireman case. as well as the

statute. establishes the principle that the township

board is responsible for the policy of the zoning ord-

inance and the board of appeals must take its direction

from the township board. The word "appeals" in this

instance means appeal from the decision of the building

inspector or other administrative official--not appeal

from c ear and unequivocal action of the township

board.

McTaggart's conclusion regarding the relationship

of the board of appeals to the township board is also

applicable at the county and city-village levels. given

the similarity of wording in each of the three statutes.

Whether his conclusion is valid or not. remains to be

determined.

While the courts have not addressed the question as

to whether the board of appeals can overrule the legislative

body. they have ruled upon the converse. In Shulman v.

Hamtramck Qipy_Council 5 Mich. Ap 399 (1966) the court

ruled that the legislative body (i.e.. city council) does

not have the power to overrule the board of appeals. In a

subsequent decision. Burch v. Building Inspector of Bloom-

field Hills 30 Mich. Ap 246 (1971). the court affirmed this

decision and went on to add that a planning commission

exercising the duties of a zoning board lacked the power to
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overrule a board of appeals decision. Further. the same

court stated. “A zoning board of appeals decision can be

set aside only by the courts. ..." Thus it appears that

the courts have sustained the powers granted to the board

of appeals-oat least in its relations with other adminis-

trative bodies. Any question of the board's powers vis-a-

vis the legislative body will have to be determined on

constitutional as well as statutory grounds.

Variances and exceptions. A primary function of the zoning

board of appeals is the granting of variances and exceptions.

A request for a variance normally follows the denial of a

building permit by an administrative officer charged with

enforcing the zoning ordinance. Special exceptions. on the

other hand. are usually provided for within the ordinance

with the board of appeals having original jurisdiction.

Confusion exists over the exact meaning of these terms.

The following definitions and distinctions are recognized

by the Michigan courts.

A special exception is an exception to a general rule

which is provided for by the terms of a zoning ordinance.

although it may be provided that certain conditions

must exist to make it applicable in any given case and

may provide for the board of appeals to determine

whether or not these conditions exist.

A variance. on the other hand. is a deviation from

the terms of the zoning ordinance. not mentioned in

the text thereof. which is authorized by the approp-

riate enabling legislation upon the finding of

practical difficulties and unnecessary hardships.

The distinction is sometimes important because where

a special exception is involved. it is not necessary

that practical difficulties and unnecessary hardships
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be shown. but the property owner must establish the

existence of the conditions set forth in the ordi-

nance.

A special exception then may be thought of as a

conditional or special use that is permitted once the terms

of the ordinance are met. If they are met, the board

issues a special permit or a special use permit or a con-

ditional use permit or a special exception-~all of which

terms are or may be synonymous.62 Over the years. the

‘Michigan courts have sustained the use of the special

exception technique where the zoning ordinance has provided

the board of appeals with adequate standards for determin-

ation. Complete lack of standards has resulted in the

voiding of ordinances. However. the courts have sustained

board of appeals‘ decisions based upon such minimal

standards for determination as:

The use is injurious to the surrounding neighborhood

or contrary to the spirit and purpose of the ordinance.63

This standard was established in Flppka v. Cigy of Detroit

369 Mich. 568 (1963) and has been upheld in more recent

cases such as Mobile Oil v. City of Clawson 3O Mich. Ap 46

(1971).

McTaggart in commenting on the special exception

technique has called it "a practical necessity in every

workable zoning ordinance ...”64 The validity of its use

is grounded in the statutes and has been upheld by the

courts. It is apparent. however. that such a necessary

tool requires more explicit standards than the Michigan
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Supreme Court is currently willing to impose.

The topic of variances has proven quite controver-

sial in Michigan as well as in other states. Because

variances may allow uses not otherwise permitted in a dis-

trict. the courts have required strict standards for their

granting. Variances are generally of two types: height.

bulk. and placement variances: and use variances. The

former have been allowed by the courts on the showing of

”practical difficulties" while the latter may only be

granted where "unnecessary hardship" can be proven (among

other required conditions).6S

Of the two types of variances. the use variance

has proven to be the most controversial. In Puritan-

Greenfield Assn. v. Lpp 7 Mich. Ap 659 (1967) after review-

ing standards and tests established by other states for the

granting of use variances. the court came up with strict

criteria of its own. including:

Difficulties or hardships Shared with others go to the

reasonableness of a municipal zoning ordinance generally

and will not support a variance as to a single parcel

upon the ground of hardship.

A use variance under a municipal zoning ordinance may

not alter the essential character of the locality. be

contrary to the public interest. or inconsistent with

the spirit of the ordinance.

A use variance may not be granted to a property owner

by a board of zoning appeals unless such board can

find. on the basis of substantial evidence. that the

property cannot reasonably be used in a manner con-

sistent with existing zoning.

The grant of a variance by a board of zoning appeals

0n the basis of unnecessary hardship must be reversed.

where there is insufficient evidence to support
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findings made by tgg board of zoning appeals in grant-

ing such variance.

In this decision. the court emphasized that the hardship

must be unique or peculiar to the property for which the

variance is sought. If a general condition exists. then a

zoning amendment is in order.

It would appear from the Leo-case that the court

had dealt rather neatly with at least one problem area of

the statutes. Unfortunately. this is not true. Hagman in

Urban Planning and Land Development Control Law states:

The criteria for obtaining variances is rigorous. If

the courts really superintended their issuance. upwards

from ninety percent of the variances granted would

probably be found invalid. Where courts do superintend

their issuance. administrative bodies may eventually

limit the issuance of variances. but the educational

effort involved is considerable when there are hun-

dreds of boards in the state and the boards are com-

posed of a changing body of laymen. Where the courts

do not superintend the issuance of variances. one would

expect many to be granted illegally ... Illegal issuance

is a widespread phenomenon nationwide.

For Michigan. another important question exists apart

from the question of standards and criteria involved in the

issuance of use variances. This question is whether or

not the county and township enabling statutes authorize

use variances at all. Compare the county and township

provisions to those of the city village act. Both county

and township acts read:

Where there are practical difficulties or unnecessary

hardship in the way of carrying out the strict letter

of such ordinance. the board of appeals shall have

power in passing upon appeals to vary or modify any of

its rules. regulations or provisions so that the spirit

of the ordinance shall be observed. public safety

secured and substantial justice done.
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The city-village act includes the above. but goes on to

say:

... the board of appeals shall have power in passing

upon appeals to vary or modify any of its rules. regu-

lations or provisions relating to the construction.

structural changes in. equipment. or alteration of

building or structures. or the use of land. buildings

or StruCtures. c o 0

While the Leo case and the statutory language con-

tained in PA 207. 1921 support use variances at the city-

village level. no such support can be found at the county

and township levels. Clan Crawford addressing this issue

states:

The statute authorizing cities and villages to adopt

zoning ordinances contains language which authorizes

the board of appeals to grant use variances. However.

this language is missing from the statute authorizing

county zoning ordinances and the right of the board

of apBeals to grant use variances is extremely doubt-

ful.

The questions to be resolved at this point pertain to

whether or not this power should be extended to the

counties and township or whether use variances should be

allowed at all.

In conclusion. special exceptions and variances are

powerful tools for use by the.board of appeals. They can

be used effectively to protect the property rights of the

individual. or they can be used to the detriment of the

community. For this reason. statutory guidance is nec-

essary where it is now lacking.
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Sipe plan review. As pointed out earlier. one of the

required functions of the board of appeals is to "hear and

decide all matters referred to it or upon which it is

required to pass under any ordinance ..."71 Seizing upon

this requirement. professional land use planners and others

have incorporated provisions within zoning ordinances for

site plan review. More often than not this function has

been delegated to the board of appeals or else to the

planning commission or the zoning board. Nevertheless.

no matter where this function falls. or regardless of its

merits. it is clear that there exists no direct authori-

zation of the procedure by the enabling acts.72

It is not surprising that such a situation has

arisen. The zoning statutes have remained largely

unchanged since their inception while planning and zoning

concepts have changed. The enabling acts make no pro-

visions for such things as planned unit development. yet

with increasing frequency such concepts are being included

in individual zoning ordinances.

As for the present state of Michigan zoning statutes.

at least in the area of zoning appeals. Clan Crawford

in commenting upon Detroit Osteopathic Hospital v. South-

fing 377 Mich. 17 (1966) states:

The decision serves. as it was intended to do. to

point up the confusing state of the law regarding zon-

ing boards of appeals and the7§eed for statutory and

constitutional clarification.

What more need be said?
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Summary

The analysis has shown that while the statutes

agree in general terms concerning the grant of the zoning

power. there exist numerous differences concerning pro-

cedural and administrative matters. Examples of these

differences are found throughout the statutes: they touch

upon subjects such as the composition and qualifications of

zoning bodies and boards of appeals. the number of public

hearings to be held in conjunction with the passage or

amendment of an ordinance. notice requirements for hearings.

and publication requirements to name a few. The wisdom and

desirability of this situation can be seriously questioned.

Differences in statutory procedures do not reflect specific

needs of various levels of government so much as teetify

to amendments of individual acts instead of amendment of

the entire body of zoning law. Such a practice has served

to only confuse zoning practice and to raise serious

questions concerning requirements of procedural due process.

Zoning practioners and municipal lawyers who were queried

about this situation were fully supportive of providing

uniform zoning procedures and administrative requirements

for all levels of government.

The zoning enabling statutes may also be faulted

for failure to clearly speak to certain basic issues. The

relationship of planning to zoning provides the best

example. The statutes require that planning precede

zoning and that zoning must be based upon a plan. but the
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form or content of this plan is not specified within the

statutes. As a result. there has been continued debate

over this requirement and while the courts have looked

favorably upon the existence of a comprehensive plan in

zoning cases. they have never declared it a necessity.

What is clearly needed is a definite statement in the

_statutes clarifying this and other controversial issues.

The vagueness found within the statutes has proven

to be an issue of much concern to local zoning practitioners.

The combination of vague and differing requirements has in

the past led to confusion and error which has resulted in

the invalidation of ordinances and amendments on the grounds

that statutory requirements were not followed. Some practi-

tioners. wary of having ordinances and amendments challenged

on procedural grounds. have taken the precaution of exceed-

ing requirements as found in the statutes. While such

practices are good in themselves and are in keeping with

the spirit of the law. they also testify to the inadequacy

and mistrust of the letter of the law.

Particular sections of the statutes are vague to

the point of being almost unintelligible. Perhaps the

best (or worst) example of such faulty wording is found in

Section 4 of the City and Village Zoning Act. This section

concerns the role and existence of a zoning body for

villages. cities with less than 25.000 population and cities

of more than 25.000. A reading of this section shows it to

be nearly impossible to determine in all instances who is
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or may function as a zoning body. When asked to explain

the provisions of this section. the legal counsel for the

Michigan Municipal League commented that the passage was

hopelessly confusing. This is indeed a severe indictment.

The statutes have attempted to establish a function-

a1 relationship between various levels of government in

terms of review. comment/approval and coordination of

ordinances. The attempts have largely failed due to lack

of detail outlining these relationships. Clearly admin-

istrative rules would be in order in this situation: but

the statutes do not provide for any.

The statutes fail to address other issues. provide

guidance and specify relationships. In particular:

1. the statutes fail to provide guidance and criteria

for amending ordinances. especially with respect to

considering rezoning requests:

2. the statutes fail to adequately define the relation-

ship of the board of appeals to other governmental

bodies involved in zoning. nor do they specify the

exact powers to be exercised by this board: and

3. the statutes fail to provide needed flexibility to

accommodate newer planning and zoning techniques.

Finally. certain provisions of the statutes are either

clearly or potentially unconstitutional: for example:

1. property restrictions concerning petitioning for

consideration Of a resolution of intent or for a

referendum:
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2. the city or village legislative body sitting as

both the zoning commission and the board of appeals:

and

3. lack of provision for a public hearing on an interim

zoning ordinance.

Clearly problems exist with the present zoning

statutes that require considerable attention. Change is in

order. The question that remains however. is how exten-

sive is this change to be and what form and direction will

it take? This question must be considered in the context

of existing land use legislation and evolving state policy.

the topic of the next chapter.
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CHAPTER V

LAND USE LEGISLAIION AND

EVOLVING STATE POLICY

The previous chapter identified internal weaknesses

and differences within the various zoning statutes. How-

ever. identifying a problem is not the same as solving it.

Problems must also be viewed in the proper context-~in this

case the role of zoning in relation to state land use

legislation and polciy. Ideally. zoning laws should be

viewed as an integral part of a comprehensive state land

use program-~a program composed of land use legislation

and programs designed to implement state policy. In this

context. legislation embodies policy and gives it the force

of law while policy adequately reflects both present and

future needs and interests. Michigan has both legislation

and policy. but legislation has not in most instances

embodies policy and policy has not until recently adequately

reflected need. present or future. Consequently. a compre-

hensive land use program does not exist in Michigan as an

accomplished fact.

What does exist is a sizable body of law. dealing

with various aspects of planning. zoning. natural resources

and the environment.~ This law however has developed over

97
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the years in the absence of an overall state policy and

for the most part has been directed at solving specific

problems on a piecemeal basis. Thus. in the absence of

ppg state land use program there are many. administered

by state agencies and departments as diverse as Public

Health. Commerce. Highways..Treasury. Natural Resources

and Management and Budget. Fragmentation of responsibility

for land use matters has fostered a spirit of competition

rather than coordination and has virtually precluded the

state from providing leadership and direction. As a con-

sequence. local communities have been left to establish

their own goals and policies.

An overview of the situation is gained by a brief

examination of Michigan planning and zoning statutes.

Both functions are clearly related: yet the functions are

separate. each governed by different statutes. Statutes

are not only separate as to function. but also as to level

of government. Present legislation includes three primary

zoning statutes and four planning statutes. with separate

planning and zoning statutes for counties. townships and

municipalities. 'Little attempt is made to coordinate

either planning or zoning functions at one level of govern-

ment with those at another.

The statutes are neither consistent as to their

respective delegation of planning or zoning powers nor in

their functional relationship to one another. In the

former case. the review of zoning statutes undertaken in
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the previous chapter served to highlight numerous

differences. In the latter case. consider the example of

differing provisions concerning the transfer of the zoning

power to the various planning commissions. The Municipal

Planning Commission Act requires the transfer to be made.

the Rural Township Planning Commission Act allows it to

be made. and before 1972. the County Planning Act made no

allowance for a transfer.

A further problem is fragmentation of the zoning

power itself. in terms of both statutes and agencies

involved. In addition to the six acts cited above. at

least six other statutes impact zoning. These acts include:

the Village Zoning of Annexed or Incorporated Areas Act:

Natural Rivers Act: Shoreland Protection Act: Airport Zon-

ing Act: Tall Structures Act: and the Highway Advertising

Act. Not only are these acts administered by different

state agencies. but also as in the case of the Department

of Natural Resources by different divisions within the

same department. The results are the same. however: lack

of communication and coordination.

Recognizing that a fragmented and disjointed

approach to increasingly complex land use problems was

inadequate. Governor Milliken created the Special Commission

on Land Use in 1970. The purpose of this commission was

to identify deficiencies in the State's approach to land

use control and to recommend policies and programs which

would lead to a comprehensive plan for land management.1
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The following problems were specifically cited by the

commission as requiring resolutions.

1. Though certain controls are exercised on a state-

wide basis. present statutes contribute to fragmenta-

tion and duplication in policy and action at the state

level. This pattern of multiple departmental involve-

ment and lack of positive links to local authorities

contributes to a lack of comprehensive planning and

control in the urbanization process.

2. State laws and institutions have. in many respects.

failed to implement adequately coordinated local

capital improvement spending programs. This results in

overall inefficiency of land use. and developmental

patterns which achieve neither a satisfactory community

environment. nor the preservation of open space and

unique areas for future generations.

3. The granting of permissive. often overlapping.

planning and zoning powers to local units of govern-

ment. without a defined hierarchy of responsibility

has proven inadequate. With no state requirement for

action and without a clear division of responsibility

among the various governmental levels. there remains

no assurance that plans will be instituted or imple-

mented. This void of state control has resulted in an

inadequate means for a coordinated-comprehensive

approach to handling problems common to adjacent or

overlapping jurisdictions.

4. The present property tax provisions cause problems

in land utilization. A high assessment increases the

problems of maintaining low-tax-yield open space land

uses such as agriculture. forestry and extensive rec-

reation in the face of high-tax-yield. intensive urb-

anized uses. Also. the high dependence of local units

of government on the property tax stimulates their

efforts to obtain high-tax-yield commercial and indust-

rial uses where open space land uses may be more

appropriate to the characteristics of the land and the

needs of the larger community.

5. The state has not fully exercised its responsibili-

ty to extend leadership. direction. financial assis-

tance. enforcement and advisory expertise in many

fields where authority to act is delegated to local

units. There is a need for adequate guidelines to

establish standards of performance and design. and to

require conformance to these standards.

6. Local units are. on the whole. incapable of

‘-
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adequately funding programs and actions to guide and

control land utilization and the processes of urbani-

zation. Federal grant programs have demonstrated that

local units can be responsive to the needs for action

when funds are available. but the funding must be pro-

vided by state or federal revenues.

7. Enforcement of existing laws. such as the subdivi-

sion control statutes and local zoning ordinances. is

frequently seriously inadequate. The burden for

enforcement falls largely on local units. They fre-

quently demonstrate reluctance or incapacity to pros-

ecute violations or lack of conformance. and even fail

to implement adequate surveillance.

8. The aggressive and effective use of land use con-

trols. such as zoning. is frequently inhibited or

limited by the anticipation or actuality of adverse

court decisions. Such decisions arise because legis-

lation fails to strongly define and assert the general

public interest.

9. There is an over-dependence on zoning. which is

often inadequate. and upon public ownership. which is

expensive. to protect the public interest in land

usage and to preserve open space. There has been little

exploration or application of new methods of utilizing

the police and proprietory powers of the state through

public acquisition of easements or development rights.

Public purchase of land and resale or lease with limi-

tations or requirements as to future development pat-

terns or open-space use is a tool not available for

use under present legislation.

10. The pressure of increasing population and changing

technology has created land use demands which cannot be

effectively accommodated within the present system of

land use planning and control. Such needs as garbage

and refuse disposal facilities. wastewater treatment

facilities. nuclear power plant sites and mobile home

sites. although necessary. are unwelcome in many juris-

dictions.2

The commission concluded that long term resolution

of land use issues facing the State would depend upon

implementation of a comprehensive land management program.3

Essentially. such a program would consist of long term

management objectives coupled with short term measures.
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both positive and restrictive. To develop a program cap-

able of resolving the issues cited above. the commission

recommended that:

l. ... a state land use agency be created to provide

a comprehensive review of all state land use programs.

2. ... the state develop. adopt. and map open space

districts.

3. ... legislation be enacted which places the respon-

sibility on all counties to prepare and adopt compre-

hensive land use plans. The legislation should further

require that these plans be approved by the state upon

determination that the plan properly protects state

designated land uses and adheres to state land use

policies.

4. ... the state land use agency be required to review

all state programs that impact upon state land use

policy and to transmit its recommendations to the Gov-

ernor and to the appropriate department. This agency

should further be responsible for the development of

guidelines for major state investments which influence

evolving state land use patterns.

5. ... enforcement of state and local laws be

.strengthened.

6. ... the present property tax law be modified to

reflect use-value assessment rather than potential

value assessment.

7. ... there be a shift from local property taxes as

the major source of local government revenue.

8. ... the legislature broaden the authority of

existing state agencies to designate and control devel-

opment in areas with unique natural characteristics.

9. ... the state develop an inventory of significant

mineral deposits and include consideration of these

areas in the state land use policy.

10. ... a state designated solid waste management plan

be developed. and the proposed open space districting

authority be used to provide for the sites recommended

in this plan.

11. ... the Michigan State Housing Development
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Authority be expanded by legislation. This should

include the authority to develop commercial. industrial

and office facilities and the supporting infrastructure

for these facilities where they are elements of a

housing program or new town development.

12. ... the state initiate an immediate review program

of all major land sales including those that do not

fall under existing subdivision regulations. It is

further recommended that the state adopt a land sales

act to regulaze the sale of land within real estate

developments.

The commission's report stresses three concepts:

1. a dramatic increase in the state's involvement in

land management through the creation of a state

land use agency:

2. revision of present planning and zoning statutes

in line with policies to be developed by the land

use agency: and

3. creation of a clear hierarchy of powers. duties

and responsibilities to be exercised at each level

of state government concerning land use and land

management.

In the report. it was determined that a comprehensive land

use management program was necessary for the welfare of the

state and that the first step in developing such a program

was the creation of a land use agency.

If Michigan is to achieve an effective land resource

management program. consolidation of existing state

land use planning and plan implementation functions

within a single land rgsource agency would be the most

meaningful first step.

Considering the importance that the commission attached to

this agency. the bulk of their recommendations were to
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be implemented by it. The land use agency was to be

directly responsible for:

l. conducting a comprehensive review of existing state

land use programs:

2. review and approval of all local planning and zon-

ing actions:

3. review of all programs of other state agencies

which impacted land use: A

4. designation of unique and critical lands for the

purpose of preservation or management:

5. conducting an inventory of state mineral lands: and

~6. preparation of a state solid waste plan.

In addition to these specific duties. the land use agency

was to be responsible for: preparing a comprehensive state

land use policy: developing guidelines to define function-

al responsibilities and ensure coordination among state

agency programs: preparation of legislation to implement

state level programs: and providing a system for state

assurance of plan compliance by local governments.

The commission was particularly critical of existing

land use legislation for many of the same reasons stated

at the beginning of this chapter. The commission concluded

that existing legislation. "has failed to provide a mech-

anism for the solution of multi-jurisdictional issues and

effective control of land use by local units of govern-

ment ..."6 As an alternative. the commission proposed the
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restructuring of planning and zoning authority by adoption

of an omnibus land use control act. Key to this proposal

was a clear definition of hierarchial responsibilities.

As proposed. responsibilities for the state. counties and

local governments would be as follows: A

The ptate should develop policies. objectives. programs

and implementing techniques which incorporate all land

use elements of critical concern to the state. The

state should further provide the framework within which

to maximize the use of governmental powers to coordi-

nate public spending and to insure optimim developmental

patterns. environmental protection and unique area

preservation.

The state land use agency should be provided with the

authority to review and approve all plans promulgated

by county planning agencies as to their compliance

with state-established guidelines. It should be man-

datory that all local units of government comply with

the adopted land use plan and implement effective

enforcement controls.

The role of regional planning bodies as a mechanism for

planning responsibilities can be included in the

county structure. The functions of these agencies

should center on developmental coordination between

counties of a region and between the region and the

States
.

The county should be required to develop a comprehen-

sive county land use plan that effectively coordinates

the planning efforts of the local government within

the framework of regional considerations and state

land use objectives and criteria. The county should

be provided with the necessary enforcement powers to

assure that all local units of government comply with

the provisions of the county land use plan.

Local governments should be given the option of devel-

oping and adopting a comprehensive land use plan which

is coordinated with the county plan or of adopting

the county land use plan. The necessary implementation

controls should be explicitly set forth in this revised

legislation. In order to overcome the shortcomings of

the present systems of land use control. it should be

mandatory that all local units of government adopt the

necessary zoning act? and other land use controls to

implement this plan.
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Various attempts have been made to implement the

recommendations contained within the commission's report.

One such attempt was the drafting of an omnibus land use

and development act by the Governor's Interim Office of

Land Use. Known as the Taylor bill. it sought to create

a state land use commission with power to:

l. prepare a state land use plan:

2. designate and provide for regulation of areas of

critical state concern:

3. regulate "development of state impact":

4. review and approve municipal planning and zoning:

and

5. coordinate land use plans and programs amongst the

various state agencies.

Under the Taylor proposal. planning and zoning would

be mandatory. Each county. township. city and village would

be required to form a municipal planning commission. hire

a professional staff (or consultant) and draft a municipal

development plan for adoption by the local legislative

body. Following approval of this plan by the state land

use commission. townships. cities and villages would be

further required to form a zoning administrative council

and adopt zoning in accordance with the plan.

The bill came under attack for numerous reasons.

Merit was seen in its provisions but it was opposed by

powerful political groups. The following year (1973)

Bruce Brown and Clan Crawford attempted to have a revised
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revised version of the Taylor bill submitted for consid-

eration.. However. this attempt also failed.

During 1973 and 1974. serious consideration was

given to a third proposal to establish a state land use

commission. House Bill 5055. the Mastin bill. was as

originally introduced similar in many respects to its pred-

ecessors. After much amendment however. the final version

of the bill provided for:

1. creation of a state land use plan based upon

county plans drawn up in accordance with state

guidelines:

2. creation of a state land use commission to be

housed in the Department of Natural Resources: and

3. designation of critical land areas. promulgation

of interim regulations. and provision for state

regulations in the absence of local action.

The final version of the Mastin bill differed

from its predecessors in that it was essentially a critical

lands act and not a true state land use planning act as its

name implies. Although the bill did call for a state land

use agency with considerable responsibilities. its only

real power was in the area of designating critical lands

and promulgating development regulations. The bill required

that a land use plan be prepared for each county. but it

did not require either mandatory planning or zoning. Mech-

anisms were provided for local input into the state plan.

but they were to be exercised at the option of local
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government. Failure to exercise the option however. would

result in state action.

The Mastin bill was defeated on a critical floor

vote. but only by one vote. The narrow margin of defeat

is significant and even the bill's opponents admit that a

bill similar to HB 5055 would be enacted within the next

.several years.

A state land use agency as recommended by the Gov-

ernor's Special Commission on Land Use has not as yet been

created. However. Executive Order 1973-2 did consolidate

and transfer to the Department of Natural Resources respon-

sibility for environmental functions. one of which is land

use planning. Section 8 of the executive order reads in

part:

The Department of Natural Resources and the Natural

Resources Commission are hereby ordered to assume

complete responsibility for the development of a State

Land Use Plan and to prepare legislative proposals to

effectuate that program within one year of the effective

date of this Executive Order.

As a result of Executive Order 1973-2. the Office of Land

Use was created within the Department on April 1. 1973.

The energies of the Office of Land Use were immedi-

ately directed toward developing a state plan. This plan

would not be a comprehensive land use plan in the tradition-

a1 sense. but rather would more closely resemble a policy-

program plan. The position was taken that:

A state land use plan should not dictate how every

parcel of land in the state will be used: rather it

should establish the basis for broad policy develop--

ment guidelines. and provide a sense of direction for
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decision-making at all levels in shaping the future

growth of society.

The plan as completed in 1974 was an outline for an

inclusive land use planning program. complete with prin-'

ciples. objectives and actions necessary to achieve objec-

tives. Fourteen principles were established to serve as

parameters within which the land planning program was to

be developed. These include:

1. Private property rights must be recognized and

respected.

 

2. Local units of government should have the respon-

sibility and opportunity to shape the planning of

all aspects of land use which are essentially local

in character.

3. The resolution of conflicts and the performance of

regulatory functions should occur at the level of

government closest and most responsive to all

people affected.

4. The land use program should provide for the econ-

omic and social well-being of the people--in other

words. for the orderly growth and development of

the state--as well as for the physical well-being

of both man and his environment.

5. Local planning bodies should be permitted to exer-

cise freedom in selecting methods of planning local

matters. so that local plans reflect local objec-

tives e

6. Skills and experience of all existing levels of

government and the private sector should be employ-

ed in a partnership approach in developing and

implementing the state land use program.

7. Existing or new mechanisms for obtaining public

participation in the governmental decision-making

process should be utilized. ensuring that a bal-

anced range of options is heard and considered.

8. Planning and programming efforts of state agencies

which affect land use should be integrated into

the total program to avoid costly duplication and

cont-1 iCt c
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Uniform procedures should be established so that

all levels of government abide by the same rules

to reach common objectives.

The state should have the responsibility to exer-

cise its inherent land management authority to

ensure protection of essential land resources of

concern to all Michigan citizens and resolution

of issues that have more than local significance.

Innovative and creative programs affecting land

use in general and particularly areas of critical

‘ public concern should be encouraged through efforts

of the private sector and all governmental entities.

There should be provision for periodic review of

the state land use plan and program.

The land use program should respect land as a re-

source. not as a chattel. and should combine plan-

ning with management at all levels.

The Department must maintain a visable and account-

able land use process and program.

The program itself contains nine objectives as well

as steps necessary to achieve them. Briefly. the objectives

are as follows:

1.

2.

3.

Develop criteria and procedures for identifying

natural resource determinants to increase under-

standing of land capabilities and tolerances: il-

lustrate the finite nature. physical attributes.

and productive attributes of the resource and

develop a process of planning to minimize adverse

impacts: and use all opportunities to encourage

full understanding and awareness of the environ-

mental effects of our actions.

Delineate special environments and establish land

use and development guidelines to identify com-

patible and non-compatible use patterns: relate

basic considerations such as essential land. energy.

air and water needs: and suggest consistent

standards. applicable equally to all levels of

government and the private sector. to reach agreed-

upon developmental objectives.

Establish a statewide system for land use guidance

to fully account for local. regional. and state-

wide resource. economic and social values and needs.
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and government's capability to provide essential

services: and to provide guidelines for the

protection and utilization of designated criti-

cal land areas. accepting the principle that such

regulation and enforcement guidelines should be

accomplished by the level of government most ap-

propriate to the level of public interest involved

and the importance of the impact.

Refine the store of information on resource asso-

ciations such as soil capability. geology. ground

water. etc.. and develop uniform data retrieval

and analysis systems for use by federal. state and

local agencies: facilitate the broad exchange of

land resource knowledge among public and private

interests: provide all possible technical assis-

tance to local governments. business and indivi-

duals to ensure sound development and development

patterns: coordinate. cooperate in and disseminate

research efforts. both into specific problems and

into the interrelationship among problems: and

encourage the testing of innovative solutions.

Assist in plan implementation by modernizing land

planning and management techniques at all levels

of government: re-examine the present property tax

system for use and maintenance considerations:

using public facility expenditures to encourage

sound developmental patterns: and by identifying

procedures and institutional arrangements which

foster prevention of land use conflicts rather than

later costly corrective actions.

Promote an environment which provides all resi-

dents an equal opportunity to live. work. and

recreate: encourage construction of a variety of

housing types and patterns. in desirable locations

convenient to employment and commercial centers and

in varying price ranges: encourage efforts to

modernize legislation on property taxes which will

tend to stimulate property maintenance.

Maintain and enhance the long-term productive po-

tential of essential agricultural. forest and

mineral-bearing lands through sound management and

protection from damaging or premature development.

Provide direction and encouragement for the place-

ment. restoration. or protection of those attri-

butes which contribute to a totally livable envi-

ronment. while at the same time providing for

reasonable development costs.
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9. Protect the citizen's basic democratic right of

access to government by developing and maintaining

effective two way communication: inform Michigan

citizens and others of land use issues. opportuni-

ties. problems and progress: and encourage greater

coordination among all units of government by

joining in cooperative approaches for the identi-

fication and solution of land use planning and

management problems. 1

Both principles and objectives give a clear indi-

cation of the direction and intent of the land use pro-

gram. Several concepts seemed to be stressed throughout.

Local government will retain responsibility for local

affairs: but the state will increasingly exercise its

inherent land management perogative. The concept of man-

agement is key to the entire program and implies implemen-

tation of direct measures whereas planning. at least in the

past. has not. Coordination and cooperation among the

various levels of state and local government are also

stressed. particularly in the preparation of criteria.

procedures and guidelines for development or protection of

critical. unique and productive lands.' It can easily be

inferred that these procedures and guidelines will more

than likely be regulations and carry the force of law with

the state reserving the right to enforce them where local

units fail to do so. Finally. it cannot be doubted that

the state intends to reassert its leadership role by deve-

loping unified land policy and legislation which establish

a hierarchy of regulatory powers and responsibilities among

units of government.
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Steps have been taken to implement the management

program through the creation of advisory committees and

the publication of technical and informative working papers

on topics such as taxation. land subdivision. classification

systems. and identification of unique and critical lands.

Further. responsibility for administration of the County

Rural Zoning Act and the Farmland and Open Space Preser-

vation Act has been given to the Office of Land Use in

keeping with the policy of consolidating and integrating

land use planning functions at the state level.

Land Use regulation has until recently been largely

a local issue. It has always been a political one. Now

with the advent of environmental concerns. increased popula-

tion pressures. and the need for efficient food. fiber and

mineral production. land use regulation has become a state

and national concern.

This chapter has touched upon some of the short-

comings of existing land use legislation and past state

policy and has briefly outlined a recent land management

program developed by the Office of Land Use. Department of

Natural Resources. Such a program will take time to imple-

ment. especially as certain interest groups preceive it as a

threat. However. since 1970 and the creation of the Cover-

nor's Special Commission on Land Use. efforts to develop a

land use program have been continuous. There is little

question of the need for such a program: but there is much

debate over its proposed form and content. These questions
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will be resolved in the public arena. Precisely for this

reason. the following and concluding chapter will outline

a direction and framework for revised state zoning enabling

legislation. It will not. however. dwell on particulars.

The purpose of this final chapter and the thesis as a whole

is to present recommendations for zoning legislation that is

consistent with evolving state policy and that remedies the

short-comings of existing statutes that have been previous-

ly identified.
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CHAPTER VI

SUMMARY. RECOMMENDATIONS AND CONCLUSIONS

Summa

Previous chapters have briefly outlined concepts

central to the zoning power. past and present zoning en-

abling statutes. and state land use policy. At this point.

several points are worth restating. so that recommendations

made within this concluding chapter may be viewed in the

proper context.

The zoning power is derived from the sovereign or

police power of the state-~that power which enables the state

to enact legislation to provide for the health. safety and

welfare of its inhabitants. In the past. the state has

delegated the zoning power it its various political sub-

divisions in the belief that this form of regulation could

best be administered at the local level. As society has

growth more complex and interdependencies have become more

apparent. the state has had to re-examine this delegation.

and is now reentering the area of land use regulation.

It is unlikely that the state is moving in the direction

of completely removing responsibility for land use regu-

lation from local government: however. over time it is

likely that the regulatory powers exercised by local

116
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government will be restricted to essentially local matters.

Neither the police power nor the zoning power are

without limits. Though the boundaries are inexact they

are finite. Regulation must always be viewed in the light

of the needs of society and the rights of the individual

as guaranteed in the Constitution and as have evolved

through common law. The exercise of the police power has

expanded over the years in response to the growing needs of

society. Accordingly. use of the zoning power has found

wider application. There are several dangers here. Con-

tinued expansion of regulatory powers must at some point

impinge upon individual rights. But also. over use or

over reliance upon a single regulatory tool (i.e.. zoning)

which has a limited application is in fact misuse. Zoning

is not a cure all nor is it a substitute for effective

land use planning or realistic taxation policy. Any

attempt at revamping zoning legislation must contain a

realistic appraisal of what zoning can effectively accom-

plish.

The zoning power has been delegated to the various

political subdivisions of the state by means of enabling

legislation. The bulk of this legislation in the fifty

states has been patterned after the Standard State Zoning

Enabling Act developed by the Hoover Commission in the

1920's. As such. state legislation still contains many of

the weaknesses found in the model act. One weakness is

that the SSZEA is void of definitions. preferring instead
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to rely upon the acceptance of commonly used terms. This

action has created numerous problems in interpretation.

Also. the model act as designed was oriented toward the

urban needs of developed areas: consequently. its applica-

tion to underdeveloped suburban and rural areas has not .

proven effective. More importantly. the SSZEA was created

at a time when the nation. though rapidly urbanizing. was

still largely rural. Thus. no mechanisms were included

which provided for interjurisdictional cooperation on

development which might have interjurisdictional impacts.

Finally. the act can be faulted for failing to definitively

institutionalize the relationship of planning to zoning.

Though an attempt to do so was made in the Standard City

Planning Enabling Act. it was too late.

Michigan has had a succession of zoning enabling

acts since 1921. Though past and present statutes are

similar in many respects. there are and have been numerous

areas of difference. Past differences have revolved

around issues such as the proper role of the state in

zoning. cooperation and coordination among jurisdictions

on zoning matters. and the unit of government to be respon-

sible for rural zoning. Fifty years of zoning experience

have not settled these and other issues.

. Present differences are largely though not exclusive-

1y procedural in nature and stem from the piecemeal enact-

ment and amendment of individual zoning statutes over time.

Regrettably. these statutes have been viewed as individual
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pieces of legislation and not as composing a complementary

body of law. What has resulted is a series of laws which

are similar. but not the same. Differences which were

noted in the Functional Analysis section of Chapter IV

while seemingly insignificant in themselves. when consider-

ed as a whole are important and have been responsible for

a good deal of the confusion presently surrounding zoning

administration.

The above mentioned Functional Analysis in addition

to citing the lack of procedural uniformity in the state

enabling legislation also criticized the zoning statutes

for: failure to definitively address certain basic issues:

vagueness of statutory provisions: and failure to establish

a clear hierarchy of zoning responsibilities among various

units of government. Other problems of a more specific

nature which were identified in this section included:

lack of administrative rules to govern review and comment/

approval functions: failure to provide guidelines for amend-

ment of ordinances: lack of a clear definition of the

relationship of the board of appeals to other zoning bodies:

lack of flexibility to accommodate newer planning and zoning

techniques: and inclusion of provisions of questionable

constitutionality. A summary of issues and problems has

been provided in matrix form on page 47.

Chapter V provided a critical appraisal of Michigan's

land use legislation viewed in the context of state land

use policy. Numerous problem areas in both legislation
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and policy were cited. More importantly though. the

establishment of a new direction in land use regulation

and management was noted. The action of creating the

Office of Land Use within the Department of Natural

Resources and the land use program that this office has

proposed. while not being as stringent as the measures

proposed by the Governor's Commission on Land Use. still

show a commitment to resolving the issues brought up in

the commission's report.

The program suggested by the Office of Land Use

has been approved by Governor Milliken and adopted by the

Department of Natural Resources. If in time the program

is implemented. Michigan will achieve a coordinated. com-

prehensive system of land management and regulation.

Success will depend upon accomplishing the nine stated

objectives in accordance with the guiding principles of

the program.

A significant step in implementing this program

would be the revamping of existing zoning legislation.

The need for change has been established-othe principles and

objectives of the land use program provide the necessary

direction. Of the fourteen principles. the following would

have particular application in guiding legislative change:

1. Private property rights must be recognized and

respected.
A

2. Local units of government should have the respon-

sibility and opportunity to shape the planning
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of all aspects of land use which are essentially

local in character.

The resolution of conflicts and the performance

of regulatory functions should occur at the level

of government closest and most responsive to all

people affected.

Uniform procedures should be established so that

all levels of government abide by the same rules

to reach common objectives.

The state should have the responsibility to exer-

cise its inherent land management authority to

ensure protection of essential land resources of

concern to all Michigan citizens and resolution of

issues that have more than local significance.1

Revision of the zoning statutes would fall primarily

under Objective 3 which concerns developmental guidelines

and intergovernmental cooperation. However. revision should

impact and be influenced by several other objectives. such

83!

1.

2.

design of a system to permit evaluation of potential

land uses in terms of suitability to a given set

of physical resource factors (Objective 1. Step 3):

delineation of special environments and areas of

critical public concern and establishment of land

use and development guidelines to identify com-

patible and non-compatible use patterns (Objective

2’ StEP 1),
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3. assistance in plan implementation by modernizing

land planning and management techniques at all

levels of government ... (Objective 5):

4. promotion of an environment which provides all

residents an equal opportunity to live and work

and recreate: encourage construction of a variety

of housing patterns and types. in desirable loca-

tions convenient to employment and commercial

centers in varying price ranges (Objective 6): and

5. maintenance and enhancement of long-term productive

potential of essential agricultural. forest and

mineral-bearing lands through sound management

and protection from damaging or premature deve-

lopment. (Objective 7).2

Finally. any proposal to revise the state's zoning

statutes must. in addition to considering what is necessary

or desirable. also consider what is possible. Sound argu-

ments can be made for the need to revise existing statutes

and to revise them in accordance with the aforementioned

planning program: but. in the final analysis. the decision

to accept or reject such proposals will be largely a

political one. Therefore. a serious proposal to revise

Michigan's zoning law must fall well within the realm of

the politically possible.

Mindful of this limiting condition. the following

series of recommendations are offered for consideration.



123

The first series concerns itself with procedural and

nonsubstantive problems identified in the Functional

Analysis in Chapter IV. Revisions here are dictated to

a large extent by common sense and could be enacted by a

series of amendments to the existing legislation. The

second series of recommendations concern matters relating

to substantive and policy matters. These recommendations

concern more controversial and far reaching issues and

would conceivably require the total revamping of present

zoning enabling legislation. As with the first series

of recommendations. the framework for change has been

established. this time in Chapter V. Because political

issues are involvedo-some which are long overdue for

consideration and others which are relatively new--change

will not be easy. but eventually it will be seen as nec-

essary.

Recommendations Concerning Procedural and

Nonsubstantive Matters

The following recommendations are derived from

analysis of existing Michigan.zoning enabling legislation

critiqued in the Functional Analysis portion of Chapter IV.

To simplify matters. it is suggested that the reader refer

to the three matrices (page 47) developed for Chapter IV.

Recommendations touch upon four areas of concern. namely:

1. differences in statutory requirements:

2. vagueness in statutory wording:
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3. failure of a statute or statutes to address

certain issues or topics: and

4. overlapping statutes and lack of coordination.

In order that a coherent presentation may be made.

the following format will be used. First there will be a

brief statement of the problem: second is a recommendation

or recommendations concerning the problem area: and. third

is a discussion of the problem. recommendation(s) and

implications.

1. Problem

While both township and county zoning acts require

a resolution of intent to be adopted by the local legisla-

tive body. no such provision is found in the city-village

act. Provisions in the township and county acts differ

from one another in areas such as requirements governing

citizen initiated actions via petition and giving public

notice of intent to proceed under the appropriate enabling

statute .

Recommendation

Requirements concerning resolutions of intent should

be standardized for counties and townships and extended to

cities and villages. Specific areas of differences should

be resolved as follows:

1. qualifications for signing a petition should re-

quire only that a person be a resident of the juri-

sdiction and a registered voter: no property
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qualifications should be allowed:

2. the number of signatures on a petition required to

make it valid should be based upon a percentage of

registered voters. not based upon a percent of to-

tal votes cast for gubenatorial candidates:

3. public notice should be mandatory upon adoption of

a resolution of intent by the local legislative bo-

dy.

Discussion

The rationale for differing requirements concerning

resolution of intent provisions of the enabling statutes

has long since become obscure. The object of the provision

is to initiate the process of undertaking zoning and to

make this intent known. Citizens wishing to have the local

legislative body initiate this process should have a means

to do so. In this case. the petition is a most suitable

means. There is no reason why it should be complicated by

needlessly complex regulations as it only initiates the

process and does not automatically assure that zoning will

be adopted.

2. Problem

All three zoning enabling statutes differ concerning

who may act as the zoning body. the composition of this

body and the qualifications of its members.
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Recommendation

A zoning body separate from the local legislative

body should be established to carry out the responsibilities

enumerated in the enabling legislation. Numerical compos-

ition of this body should be established as a function of

population size. the minimum number of members to be three.

the maximum to be eleven. One member and only one member

of the local legislative body should be a member of this

body. Where a planning commission exists. the zoning fun-

ction should be transferred to it.

Discussion

The provisions of the City and Village Zoning Act

are both complex and vague at the same time. The product

of this mixture is confusion. Rewriting Section 4

(MSA 5.2934) along the lines suggested above would be a

major improvement. Township and county zoning statutes

specify upper and lower limits on zoning board membership

but give no guidance as to establishing a specific member-

ship number. It is suggested that in the case of all three

statutes that a membership range be established (ex. 3 to

11 members) and that the specific number be established 9

according to population size. This number would. of

course. vary in relation to local growth. With respect to

concurrent membership of one member of the zoning board

and local legislative body. this arrangement has merit.

It would insure that at least one member of the legislative
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had some expertise in the area of zoning as well as a

first hand understanding of the issues involved in any

particular zoning amendment request.

3. Problem

The zoning enabling statutes differ with respect to

the number of public hearings that are necessary to be

held prior to the adoption of an ordinance. They also

differ concerning the bodies that are responsible for hold-

ing these hearings.

Recommendation

There is no apparent reason why it should be nec-

essary to hold multiple public hearings before different

bodies over the same issues. Therefore. it is recommended

that only one such hearing be held (except in the case

noted in Problem Number 4) and that the zoning body be

responsible for this hearing. It is also recommended that

administrative rules be promulgated to regulate the conduct

and record keeping of this hearing.

Dipcuppion

Multiple hearings would not appear to be productive.

especially if no new information is to be presented. The

conduct of the hearings and faithful recording of its con-

tents should be regulated under a set of administrative

rules to be established by the state. The transcript of

the hearing should be available to the legislative body
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previous to their acceptance or rejection of the proposed

ordinance or amendments to it. Having one member of the

legislative body serve on the zoning board would assure

that additional input needed to clarify issues would be

available.

4. Problem

After the public hearing(s). the legislative body

receives the proposed ordinance for consideration. At this

time it can adopt it as is or make any changes. The zoning

statutes differ as to the responsibility of the legislative

body if it opts to make changes. Under the township and

county acts. the amended version of the proposed ordinance

must be returned to the zoning body for review and comment.

under the city-village act. the referral is optional.

More importantly though. only the township act provides

for additional public hearings and then only at the

request of a property owner.

Recommendation

It is recommended that a second public hearing be

held by the zoning body upon receipt from the legislative

body of amendments to the proposed ordinance. The subject

of this hearing would be limited to consideration of these

amendments.
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Dissaaalsa

While the changes proposed by the legislative body

can be relatively minor. they can just as well be major.

In the latter case. there is a danger that the value of

the first public hearing could be negated in that the

ordinance discussed at the first hearing could bear little

resemblance to the amended version. A second hearing.

held only on the changes. would preclude this danger.

5. Problem

Referendum provisions in the township and county

zoning acts are inconsistent. No provision for referendum

exists in the city-village act.

Recommendatipp

The provision for a referendum should be extended

to all three statutes and be consistent throughout. Spec-

ifically:

1. qualifications of petitioners should be limited

to requiring that a person be a resident of the

jurisdiction and that he be a registered voter:

2. the number of signatures necessary to validate

a petition should be keyed to a percentage of the

total number of registered voters in a jurisdiction:

and

3. eligibility to vote in the referendum should

extend to all registered voters in the jurisdiction

and not to just those who are property owners.
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Discuspion

Referendums concerning the adoption and implementation

of zoning ordinances present thorny problems to those who

advocate zoning. In the past. these referendums have been

misused by small but locally powerful interest groups

to defeat zoning. However. the threat of a possible

referendum also provides an incentive to those drafting

the ordinance to be especially careful in their work.‘ On

balance. the referendum is a useful tool and should be

retained: but. as in other areas of zoning. provisions

regarding this tool should be standardized.

6. Problem

Zoning ordinances must be adopted in ordinance form

as opposed to being adopted via resolution of the legis-

lative body. As such. they are subject to filing and pub-

lication requirements found within organic law as well as

those found in the enabling statutes. Requirements vary

greatly in this area at county. township. city and village

levels.

Recommendation

It is recommended that common requirements be est-

ablished at all levels for the filing and publishing of

zoning ordinances. Specifically:

1. upon adoption by the legislative body. the ordinance

and accompanying maps should be forwarded to the

county (township. city or village) clerk. The
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clerk should maintain at least one copy for public

use and forward a second copy to the Secretary of

State:

2. the ordinance should be published in a newspaper

of general circulation within the jurisdiction

within ten days of its passage: pp

3. notice should be published in a newspaper of

general circulation at least twice. stating that

the ordinance has been adopted and that copies

are available to the public at the clerk's office.

Dipcussion

The recommendations suggested above are intended to

satisfy the requirements of organic law concerning ordi-

nances in general. They are also intended to standardize

procedures at all levels of local and county government.

Mindful that the publication of a zoning ordinance in a

newspaper can run into the thousands of dollars. an option

is suggested whereby it would be sufficient to print only

a notice that the ordinance had been adopted. Under this

option however. the jurisdiction would still have required

to print sufficient copies of the ordinance to satisfy

public demand.

7. Problem

Enabling statutes state that amendments to zoning

ordinances are to be made in the same manner provided for

the enactment of the original ordinance. In practice there
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are differences. Procedural differences also occur

between statutes in essential areas such as public notice

and public hearings.

Recommendations

It is recommended that the procedures for amending

zoning ordinances at local and county levels be standard-

ized. particularly in the area of public notice. number of

hearings required and level of majority needed to adopt an

amendment over the protest of abutting landowners. With

respect to the above areas. it is recommended that:

l. in addition to publishing notice of a hearing to

consider a zoning amendment. direct notice be sent

to abutting landowners where the amendment would

result in rezoning:

2. one public hearing be sufficient to consider a zon-

ing amendment and that the zoning body be given

responsibility for holding this hearing: and

3. that a simple majority of the legislative body be

sufficient to adopt a zoning amendment.

Discussion

The process of amending an ordinance should be con-

sistent with that of adopting the original ordinance.

Therefore. all changes suggested with respect to ordinance

adoption would apply to ordinance amendment. Since zoning

amendments dealing with rezoning are of particular interest

to adjacent landowners. direct notice to these owners is
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appropriate. One public hearing should be sufficient

especially since most zoning amendments are requests for

rezoning and do not constitute major changes to the

ordinance. Finally. if a simple majority was adequate to

adopt the original ordinance. there is no reason why it

should take a three-fourths majority to adopt an amendment.

8. Problem

The enabling statutes differ as to the composition

of the board of appeals: the propriety of having a member

of the legislative body sit on the board. or of the legis-

lative body acting as the board: the level of majority

necessary to reverse an administrative decision: and notice

requirements for the hearing of appeals.

Recommendation

It is recommended that provisions concerning the

board of appeals be consistent among all three zoning

enabling statutes. With respect to present areas of

difference it is recommended that:

l. the board of appeals be composed of between three

and seven members. the exact number to be determined

in accordance with a sliding scale based upon pop-

ulation size:

2. the board of appeals be a distinct body separate

from the legislative body except that one member of

the legislative body would be a member of the

appeals board:
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3. a second member of the appeals board would be a

member of the zoning body. but the third and/or

other members appointed to the appeals board could

not be elected officials or employees of the juris-

diction.

4. a simple majority be required to reverse an admin-

istrative decision of the zoning body: and

5. notice be given to adjacent and abutting property

owners as well as being published in a newspaper

of local circulation.

Dipcussion

The board of appeals should be separate and distinct

from both the zoning body and the legislative body. How-

ever. it is advantageous to have a member of each of these

bodies sit with the board to provide continuous and

consistent input into decisions affecting the implementation

of the plan implicit in the zoning ordinance. It is con-

ceivable that a two-thirds vote necessary to reverse an

administrative decision may be impossible to obtain

especially in the case where the appeals board has only

three or four members and one or more of them do not vote

or are unable to be present. Therefore. a simple majority

vote seems more appropriate. Finally. zoning appeals

decisions are of primary interest to adjacent and abutting

landowners. It is these people who will usually be impacted

the most by changes in land use. Therefore. special
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efforts are necessary to advise them of hearings which

might result in change.

9. Problem

A primary function of the board of appeals is to

grant variances and exceptions. It is unclear. however.

if use variances can be legally made under present enabling

legislation or whether they should be permitted at all.

Recommendation

Enabling legislation should be amended to clearly

allow for the granting of use variances. Further. admin-

istrative rules should be promulgated clearly delineating

the criteria for the issuance of such variances.

Dipcussion

The use variance can be a useful tool in addressing

problems that arise through the application of the zoning

ordinance to specific sites. In some instances amendments

would not be applicable or would result in spot zoning.

The use variance. as applied to specific sites with unique

conditions under rigorous criteria. would allow the use of

these sites for acceptable purposes while not running

counter to the spirit or intent of the ordinance.

Recommendatipns Concerning Substantive and

Policy Mattegp

The recommendations included here are of a more

basic and far reaching nature than those that precede this
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section. Previous recommendations could be implemented by

amending existing legislation. Implementation of the

following recommendations would require major revamping of

present legislation and significant policy changes. In

general. these recommendations are concerned with three

fundamental issues: the basic relationship of planning to

zoning: the hierarchy of power and responsibility among

various levels of state government: and. present and

evolving state policy. As in the previous section. each

recommendation will be considered in three parts: problem

statement. recommendation. and discussion.

1. Problem

Zoning is acknowledged to be a planning tool. but

the relationship between the two has remained ill-defined.

One area of contention has long been the requirement that

planning precede zoning or that the zoning ordinance be

based upon a plan. It has been advocated that a compre-

hensive plan precede the zoning ordinance. but judicial

interpretation of existing statutes has stated that this

is unnecessary. Use of the zoning power without due

consideration for planning has often proven counter-pro-

ductive. ineffective and invalid. It remains to be deter-

mined how much and in what form this planning should occur.

Recommendation

A zoning ordinance should be based upon a written

plan which effectively considers physical factors
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influencing present and anticipated growth within the

community. Such a plan need not be as all inclusive as a

comprehensive plan. but it must be a written plan including

assumptions. objectives and analysis. This plan should be

adopted by the zoning body and filed with the municipal

or township clerk.

Discussion

What has been lacking to date in most zoning ordi-

nances is concrete evidence that rational land use planning

has preceded and is the basis of the ordinance. It has

been argued that the zoning map itself is sufficient

evidence. but yet this is only a picture subject to immed-

iate change and void of identifiable planning objectives.

On the other hand. those people who advocate use of the

7comprehensive plan as the basis for drafting a zoning

ordinance overlook a fundamental difference in nature

between the two. The zoning ordinance must reflect present

land use or use expected to occur in the near future

while the comprehensive plan by its nature is concerned

with future land use twenty to thirty years away. To base

a zoning ordinance on a future land use map of the com-

munity certainly violates the Present Use Rule. However.

to completely disregard future land use is impractical.

The solution to this problem lies in the middle ground.

A written plan with identifiable objectives based upon

the probable short-term growth of the community is
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essential. The planning horizon line for such a plan

should be five to ten years and it should provide a

rational and factual basis for the ordinance. Such a plan

is less than a community comprehensive plan but more than

the zoning map. It provides guidance in drafting the

original ordinance and is essential to the consideration of

subsequent amendments. Its existence also substantially

reinforces the presumption of validity traditionally given

such ordinances.

2. Problem

Michigan has three primary zoning statutes for

counties. townships. cities and villages. While these

statutes are substantially the same in scope. they have

been enacted and amended as separate pieces of legislation.

Differences. primarily in procedural matters. exist and

have been noted in Chapter IV. The result of these

differences and the unnecessary duplication of statutes

has been administrative confusion.

Recommendation

It is recommended that the three principal zoning

enabling statutes be consolidated into one. the content of

which mirrors the recommendations previously suggested in

this thesis.
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Discupsion

The benefits which would accrue from implementing

this recommendation are procedural in nature. Confusion

and concern over what constitutes procedural due process

would be eliminated by having only one zoning act supple-

mented by administrative rules governing record keeping.

public hearings. and other functions. Present acts are

deficient in this area and differ as to basic requirements

concerning hearings. notice. filing. publication. etc.

These differences have led some zoning administrators to

comply with procedural requirements not only found in

enabling statutes applicable to their jurisdictions but

also to those applicable to other levels of government

where these are more stringent. Having one common statute

would make such practice unnecessary.

3. Problem

Planning and zoning are functionally related yet

are governed by different statutes. The transfer of the

zoning power to the planning body is suggested by some

statutes and required by others. Integration of these

functions is desirable.

Recommendation

A mandatory transfer of the zoning power to the

planning body (where one exists) should be made. Further

study should be given to revision of current planning

enabling legislation for the purpose of integrating
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planning and zoning functions into one combined statute.

Discuppion

The necessity of preceding zoning with proper plan-

ning has already been discussed. The obvious question to

be raised is who will do this planning? It cannot be

argued that a group of lay citizens who sit as a planning

commission are any more competent than those who sit as a

zoning board. However. as the former group has already

been entrusted with the responsibility of planning for

the community. it is only logical that they should also

perform the planning duties associated with zoning. The

plan upon which the zoning ordinance is to be based has

been differentiated from the comprehensive plan. but while

they are different. they still must be compatible. Admin-

istration of the zoning ordinance and its amendments should

also be consistent with the objectives and policies found

in both plans. Based upon this criteria. the planning body

would appear to be better suited to carry out the zoning

function. If this conclusion is valid. then the need for

separate zoning and planning statutes no longer exists.

Most if not all of the arguements supporting a single zoning

statute readily apply to creation of an integrated planning

and zoning statute.

4o PrOblem

No clear hierarchy of responsibility exists between

levels of state government concerning the exercise and
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administration of the zoning power. This lack of structure

is evident in numerous areas. including: the inadequacies

of existing statutory provisions concerning review and

comment/approval functions: the nonexistence of mechanisms

to resolve inter-jurisdictional zoning questions: and the

absence of administrative rules seemingly necessary to the

conduct of zoning. Most of these deficiencies can be

traced to the state's nonexercise of its traditional policy

making role.

Recommendation

It is recommended that the powers and responsibilities

of the state and its political subdivisions be clearly

established in zoning enabling legislation. This legisla-

tion is to be supplemented by rules governing the admin-

istration of the zoning power at all levels of government.

It is further recommended that the hierarchy of powers and

responsibilities include the following:

1. the state should: reassert its policy making role

and establish planning and zoning guidelines.

promulgate administrative rules. establish use

regulations governing lands established as having

regional or statewide significance. and establish

a zoning board of appeals responsible for resolving

inter-jurisdictional zoning problems and for review-

ing county decisions to reject township ordinances

and amendments.
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2. the county should: assume responsibility for zoning

only in those townships unable or unwilling to do

so themselves. provide zoning and planning assis-

tance to townships requesting it. assume principal

planning responsibility for all townships except

where the tonwship opts to undertake its own

planning. and provide review and approval of town-

ship zoning ordinances and plans.

3. townships. cities and villages should: establish

and administer zoning ordinances in accordance with

local or county plans. except where the county has

been requested to do so by the local jurisdiction.

Dipcugpion

In the hierarchial framework established above. the

state is cast in primarily policy making and administrative

roles. Through a designated agency. policy. guidelines

and administrative rules would be established for the

exercise of the zoning power by lesser civil jurisdictions.

The state's role in regulating land use would be limited to

identifying lands critical. unique or otherwise having

statewide or regional significance. County or local juris-

dictions would be required to zone these lands accordingly

and to regulate their use. The state would serve an

essential administrative role by acting as an appeals

board in cases involving inter-jurisdictional impacts or

in the case where the county. during its review and
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approval function. had disapproved a township ordinance or

amendment. As conceived. this board would be responsible

for establishing the facts in any dispute submitted to it

and determining the validity of the decision based upon

the facts. The plantiff in any case would still have

recourse to the courts for decisions concerning procedural

due process or other points of law. The objective of this

board would be twofold. to provide an arbitrator of inter-

jurisdictional disputes and to limit the necessity of I

entering into costly litigation.

The county would no longer have zoning responsibility

except in those townships unwilling or unable to adopt

and administer zoning. Its primary role would be to pro-

vide planning and zoning assistance and to review and

approve township ordinances. The review and approval

function is placed at the county level rather than at the

state level because the county agency could better assess

the merits of a proposed ordinance given a familiarity

with regional growth and development. State guidelines

would be issued to assist the county in this task.

Local jurisdictions (townships. cities and villages)

would be required to adopt zoning. Failure to do so

would lead to zoning by the county. Local units of govern-

ment would have the option of developing their own plans

or having the county do so. All plans and ordinances

would have to reflect state guidelines. including approp-

riate regulation of areas designated as critical or unique
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and those identified as having regional or statewide sig-

nificance. As the total amount or extent of these lands

would be limited by statute. land use decisions would still

be primarily a local concern.

5. Problem

Zoning has evolved in the absence of a state land

use policy. Only now is a coherent policy being developed

to replace the fragmented. uncoordinated system of land

use controls that exist at present. As this policy takes

form an important question will be that of determining

zoning's proper role.

Recommendation

It is recommended that the Advisory Committee on

Zoning formed by the Office of Land Use. Michigan Depart-

ment of Natural Resources consider the question of defining

the role of zoning in state land use management policy.

It is further recommended that basic aspects of zoning

touched upon in these recommendations be considered part

of that role.

Discussion

Zoning has variously been described as a tool and a

process. In essence it is a form of regulation designed

to achieve various goals set down in the enabling legisla-

tion. Other statutes such as the Shorelands Protection

Act and the Natural Rivers Act have been passed which
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impact upon the use of the zoning power. More such legis-

lation is being contemplated at both the state and federal

levels which would further extend the use of zoning.

It has been realized that zoning as it is now prac-

ticed has definite limits in its application--that other

forms of regulation are available and perhaps more suited

to the tasks zoning is being called upon to perform. If

the enabling legislation is examined it will be noted that

zoning may be applied to both urban and rural uses for all

purposes designated to promote the health. safety and welfare

 of the populace. In practice however. zoning is most

effective in stable. urban areas: in changing areas or in

rural areas it is less effective. The task remains to

determine zoning's role in the state land use management

policy. As this policy is still evolving. perhaps it is

still too early to fully define zoning's role. As a start

however. the following thoughts are offered:

1. zoning should be mandatory at local levels of

government. Zoning's primary benefit will be to

give growth and change a rational form.

2. zoning itself should be guided through the use of

adequate local planning and the establishment of

guidelines reflecting state land use policy.

3. zoning should be viewed as a short-term device

whose usefulness in achieving long-term objectives

of comprehensive plans is limited.

4. zoning should be used in conjunction with other
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implemental tools such as effective tax policy.

public acquisition of critical or unique lands.

and obtaining easements and development rights.

Conclupions

In attempting to significantly revise present zoning

legislation. some consideration should be given to an ideal

concept of zoning. both as to role and to practice. Such

an ideal concept is implicit. in part. in the substantive

recommendations of this thesis. In essence. this ideal

system would bring the regulation of land as close to

the people as possible without jeopardizing the common wel-

fare for the sake of parochial interests. Along these

same lines. local political boundaries would be recognized

as would different levels of government: however. regional

and inter-jurisdictional interests must also be acknowledged.

The state is assumed to be able to provide the impartiality

to settle disputes of a larger than local concern. Also.

the state in order to effectively carry out its leadership

role in land use management affairs would be required to

develop a technical and administrative expertise that could

be drawn upon by local governments in both planning and

zoning matters. Finally. all zoning regulations should

be firmly ground in technically sound practices that truly

reflect considerations of health. safety and welfare. With

the advent of heightened environmental concerns. quanti-

tative analysis techniques have come into more or less
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common usage. These same techniques should be applied to

zoning. Where community goals and objectives can not be

justified through the use of these analytical techniques.

these goals and objectives should be considered to fall

outside the proper domain of zoning. Other tools such as

taxation policy. capital improvements planning. and public

acquisition of lands would still be available. E

Nevertheless. the chief value of this thesis is not j

that it suggests solutions but rather that it identifies

 problems long known to exist. but all the same largely ig- L'

nored. The recommendations which are offered are considered

reasonable. but by no means definitive or conclusive.

Their value is seen in offering a course of action and

serving as a springboard for debate. Finally. statements

advocating policy are intended to indicate direction. but

direction in which there are numerous avenues.

Most of the problems noted in the previous pages

can be remedied-~but only after careful consideration. It

is sincerely hoped that this thesis will be of some value

in any attempt to address these problems.
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FOOTNOTES

1. Office of Land Use. Michigan Department of Natural

Resources. Michi an's Future Was Today .... (Lansing.

Michigan: 1974). p. 20.

20 Ibid.. pp. 23-430
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