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ABSTRACT

A COMPARATIVE ANALYSIS OF MICHIGAN'S

SUBDIVISION CONTROL ACT

AND CRITIQUE

BY

Ronald F. Nino

The regulation of land divisions for purposes of

ensuring a harmonious street pattern constituted the first

attempts of concerned city dwellers to try and plan their

urban environments. Almost every large city is paying the

costs for its failure to establish controls over the sub-

division of land. Examples of this neglect is evidenced

by the inconsistent street alignments which prevent a sys-

tem of through streets adequate to serve motor circulation

in most major cities. Much of this neglect has been over-

come by the outlay of huge sums of money and the incidence

of a great deal of social discomfort.

The increasing rate of urbanization after World

War II made it all the more imperative that the States in

the Nation provide their municipalities with the necessary

enabling legislation to intelligently handle this problem.

Recognition of this problem after considerable tardiness on
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the part of Michigan became apparent in the mid sixties

and resulted in the adoption of a new Subdivision Control

Act in 1967.

Subdivision controls have historically been one of

the most important tools utilized by local governments to

promote and ensure desirable urban environments. All fifty

(50) states have provided their municipalities with enabling

legislation as a legal framework for local regulation of

new subdivisions of land. While legal precedents and proce-

dures have evolved over the years, little is available in

literature nor is there general public consensus on desir-

able standards which should be incorporated within state

enabling laws for land subdivision.

This research study attempts to outline suggested

standards and guidelines for Michigan's subdivision enabling

legislation and undertakes a comparative analysis of the

Subdivision Control Act of 1967 with contiguous states to

determine the adequacy of the Michigan regulations for pre-

serving the public health, safety and welfare. To make such

an evaluation more meaningful, the history and purposes of

subdivision regulations are reviewed and put into perspec-

tive relative to contemporary land development problems. A

description and review of subdivision legislation of compar-

ative states along with a determination of desirable sub-

division standards served as a framework for the development
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of twenty-one variables which, in turn, were utilized to

compare and evaluate Michigan's Act with those of adjacent

states.

As a consequence of this evaluation numerous con-

clusions were drawn relative to the Subdivision Control Act

of 1967. The definition of what constitutes a subdivision

of land and the inclusion within that definition of leased

land and "building development" comes under criticism as

being either confusing or detrimental to the fundamental

concept of subdivision regulations. A critical area of de-

ficiency in the Michigan Act was the lack of language that

clearly defined the relationship of the local planning pro-

cess with procedures related to review and approval of new

plats. An additional procedural question was the lack of

a specified maximum time period for various approving au-

thorities to review and dispose of a proposed subdivision.

The thesis concludes by outlining numerous ways in

which the present Michigan Act could be amended to improve

its funtion as a viable framework for state-wide and local

control over land subdivisions. These recommendations in-

clude changes in administrative review and responsibilities

at the state level, the inclusion of minimum subdivision

design standards, a clear statement of local approving pro-

cedures as it relates to a community's development plan,

and changes in format and language of the Michigan Act to

alleviate problems of interpretation and location of rele-

vant information.



A COMPARATIVE ANALYSIS OF MICHIGAN'S

SUBDIVISION CONTROL ACT

AND CRITIQUE

BY

Ronald F. Nino

A THESIS

Submitted to

Michigan State University

in partial fulfillment of the requirements

for the degree of

MASTER OF URBAN PLANNING

School of Urban Planning and Landscape Architecture

1970



ACKNOWLEDGMENTS

A countless number of people contributed to the com-

pletion of this research product. Many did not know they

were participating in a work product of this magnitude as

their contribution was the result of casual probing by the

author. These persons were largely members of the land de-

velopment industry with whom the author came in contact in

the course of his work.

For the academic achievements of this research ef-

fort a great debt is owed to Professor Keith M. Honey, whose

own professional knowledge of the process of land develop-

ment made it possible to embellish this research with a

depth of understanding that would not otherwise have been

possible. His contribution and participation are gratefully

acknowledged.

The assistance of the Michigan Real Estate Associa-

tion and the Michigan Association of Home Builders was also

of great assistance in making it possible to come to grips

with the complex problems of creating homesites and housing

for many types of consumers. Their assistance is also grate-

fully acknowledged.

ii



Finally, the academic framework provided by the

training received during the years of study at the School

of Urban Planning and Landscape Architecture made this task

possible to achieve.

iii



LIST OF

CHAPTER

I.

II.

III.

IV.

TABLE OF CONTENTS

TABLES O O O O O O O O O O O O O O 0

INTRODUCTION 0 O O O O O O O O O O 0

HISTORY AND PURPOSE OF SUB-

DIVISION REGULATIONS . . . . . . . .

History . . . . . . . . . . . . . .

Purpose . . . . . . . . . . . . . .

Legal Basis of Subdivision Control

Summary . . . . . . . . . . . . . .

OVERVIEW DESCRIPTION OF COMPARATIVE

STATES O O O O O O O O O O O O O O 0

State of Wisconsin . . . . . . . .

State of Indiana . . . . . . . . .

State of Ohio . . . . . . . . . . .

Province of Ontario . . . . . . . .

Summary . . . . . . . . . . . . . .

COMPARATIVE VARIABLES AND ANALYSIS .

Variable 1, Definition . . . . . .

Variable 2, Substantive Inclusions

Variable 3, Review Stages . . . . .

Variable 4, Agencies Involved in

Review Process . . . . . . . .

Variable 5, Official Agency Charged

with Plat Approval . . . . . . . .

Variable 6, Plat Circulation and

Responsibility . . . . . . . . . .

Variable 7, Review Time-Extension,

Rejection or Approval . . . . . . .

Variable 8, Fees . . . . . . . .

Variable 9, Role of Planning

Commission . . . . . . . . . . . .

iv

Page

vi

13

15

17

19

20

26

29

34

39

41

45

50

53

56

59

61

62

63

63



Variable 10,

Local Legislative Body .

Variable ll, Provisions for

Role of the

Installation of Municipal Utilities . .

Variable 12, Guarantees for Utilities .

Variable 13, Percentage of Utility

Guarantee and Types of Guarantee . . . .

Variable 14,

Guarantee

Variable 15,

to Utilities

Variable 16,

Ordinances

Variable 17,

Variable 18,

Monumentation

Subdivision and Zoning

Variable 19, Certification .

Variable 20,

Variable 21, Legal Time Review

Limits

V. RELATIONSHIP TO LAND DEVELOPMENT

VI.

General Critique .

Specific Recommendations

VII.

APPENDICES .

APPENDIX A:

APPENDIX B:

APPENDIX C:

APPENDIX D:

BIBLIOGRAPHY

Questionnaire

Conclusion

Penalties

SUMMATION AND FUTURE DIRECTIONS

Forms of Financial

Lot Sizes and Relation

Administrative Rules . . .

Plat Preparation and

PROBLEMS

CRITIQUE AND RECOMMENDATIONS, MICHIGAN

SUBDIVISION CONTROL ACT

Time to Record Plat of F. F. I. P.

#3.

Statement of Processing Time

Thompson Brown Company

Application of Act 288 of 1967

(Eff. 1/1/68)

Page

64

65

66

67

68

68

70

71

72

73

74

74

76

79

85

85

94

105

110

110

112

115

116

118



Table

1.

LIST OF TABLES

Page

Evaluation of Existing Plat Acts

States of Michigan, Wisconsin,

Indiana, Ohio and the Province of

Ontario . . . . . . O O I O O C O O O O O O O O 42

vi



CHAPTER I

INTRODUCTION

The purpose of this thesis is a comparative analysis

of the Subdivision Control and/or Regulation Acts of the

States of Michigan, Ohio, Indiana, Wisconsin and the Prov-

ince of Ontario, Canada. All of these states were chosen

because they are contiguous to the State of Michigan. The

specific objective was to determine whether or not the State

of Michigan, which had instituted a new Subdivision Control

Act in 1968 (Act No. 288 of the Public Acts of 1967), was

more restrictive than the comparative states. The author

went one step further in order to justify conclusions that

certain modifications to the Michigan Act may be desirable

by attempting to show how subdivision regulations can ad-

versely affect the land development process to the detriment

of the public interest by way of needleSsly increasing the

costs of developed land and consequently the cost of provid-

ing housing. On the other hand, the absence of enabling

legislation, or at best minimal legislation permitting mem-

ber municipalities to regulate the subdivision of land, can

also adversely affect the general consumer public. Both of

these elements as they applied to the various comparative

state statutes was given recognition.
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To merely take at face value the content of the

various legislative acts, unless equated with the public

interest and protection, would serve no useful purpose other

than as a lobbying force for certain vested interest groups.

It was determined that it would be necessary for the author

to make certain conclusions based upon historical and con-

temporary perspectives as to what kind of substantive mat-

ters should be included in subdivision control regulations

to adequately serve the public interest without encumbering

the process of land development. Every attempt was made to

remove subjective factors, to support and justify these

criteria.

The main framework for the development of judgment

criteria rests upon the police power as the legal basis for

subdivision regulation. Some regulations have been sus-

tained by the courts on the concept of a plat-recording

privilege.1 One could justifiably state that such a process

has pitfalls because a determination of the public interest

is largely in the domain of subjective evaluation. Natu-

rally one who is engaged in the land development business

would have a different concept of the public interest as

opposed to one whose avocation is that of an urban planner.

The emphasis upon environmental protection has shifted the

 

1Donald H. Webster, Urban Planning and Municipal

"Publi ‘Policy (Harper Brothers, New York, 1958) Chapter 9.
 



public interest question into a meaningful and judicially

acceptable area. The evidence would seem to suggest that

the highest court of the land is opening its ear to ques-

tions of social costs, resulting from developmental deci-

sions affecting the quality of our environment. No one

can deny that there are negative effects to urbanization

which involve a cost to the general public in the affected

ecosystem. This cost includes increased flood frequencies,

contaminated air, physiological upheaval and general incon-

venience. In view of this, it would appear that rational

man would want to avoid the externalities of social costs

through regulation of the environment. Subdivision regula-

tions provide a vehicle for reducing the negative effects

of urbanization and as such is an institutional framework

for protecting the public interest. However, it must be

recognized that this is not an area which can be objec-

tively quantified and therefore the arbiter must be a re-

sponsible public decision maker. With due consideration

to objectivity, every effort was made to weigh the con-

straints which act upon the land development industry con-

sistent with that which is necessary to protect the public

interest, and, just as importantly, to insure that land de-

velopment processes will produce the most desirable environ-

ments.

The efforts made to include a wider community of

vieWpoints included the circulation of questionnaire survey



forms to home builders and land developers in Michigan.2

Unfortunately the response was not worth noting, as only

two questionnaires were returned out of twenty (20). How-

ever, this lack of response was offset in very large mea-

sure by personal interviews with several of Michigan's

largest land developers.

A central concern of this research which appears

throughout the thesis is the relationship of the subdivi-

sion process to the general developmental plan of the

community. The author was particularly concerned over the

apparent lack of any identification of this consideration

in the Michigan Act and consequently the legal question

which arose over the role of the planning commission vis-a-

vis Act 285, the Planning Commission Act, which charges the

local planning commission with review powers over the sub-

division of land.

Lastly, in order to bring this research effort in-

to perspective and accomplish the objectives of the assigned

task seven study elements were identified. They are as fol-

lows and form the basis for the chapter format: (1) Intro-

duction, (2) the history and purposes of subdivision regula-

tions, (3) overview description of comparative states, (4)

comparative analysis based upon 21 variables, (5) relation-

ship to land development problems, (6) critique of the

 

2Sample of questionnaire is included in the Appendix.



Michigan Plat Act, and (7) Summary of Recommendations.

Briefly these study elements attempt to accomplish the fol-

lowing purposes.

The history of subdivision regulations establishes

a historical raison d'etre for the regulation of land sub-

division. More specifically this chapter relates how in

Michigan there was an appreciation of the need to regulate

land divisions as early as 1821. The growth of subdivi—

sion regulations legislation is traced up to the present

together with the expanding philOSOphy of such legislation.

The purpose of subdivision regulation attempts to

identify why it became necessary to regulate the division

of land. Questions of legal recordation, protection of

the public interest, relationship to the development plan

and environmental improvement through design are all mat-

ters which are the subject of this chapter.

The next two chapters provide a framework for

comparing the statutes of the designated states. This

chapter analyses the comparative states for the philosophy

implicit or explicit in each Act, the definition of what

constitutes a subdivision, questions of review time, plat

circulation, role of the planning commission and required

public improvements. These items were deemed to be the

major concern of responsible subdivision legislation. Hav-

ing identified the characteristic aspects of concern for

each state, the next step was to draw upon a wider range



of comparative variables and to analyze what each of the

states were doing vis-a-vis one another in regard to each

variable. This is the central concern of Chapter IV, com-

parative variables and analysis. To make the study element

of Chapter IV more meaningful, a matrix table was designed

with a weighted score given each state as it related to

each of the twenty-one (21) comparison variables.

Chapter V, relationship to land development prob-

lems, points up the problems inherent in poorly conceived

subdivision regulations and the detrimental effects these

may have upon the consumer public. This discussion is of

paramount importance in providing a basis for recommenda-

tions to amend the Michigan Act. The chapter also provides

introductory support to the following Chapter VI which is

a critique and recommendations of the Michigan Subdivision

Control Act, Act 288, P.A. 1967. This chapter seeks to

pay special attention to the broad imperfections of the

Michigan Act which emerged from the analysis of Chapters

IV and V in particular. Chapter VI also attempts to focus

sharply upon the broad area of difference between the

Michigan Act and those to which it was compared. Together

with the standards and philosophy which emerged from pre-

vious chapters a number of specific recommendations are made

for amending the Michigan Subdivision Control Act. Lastly,

Chapter VII, presents a summary of recommendation and new

directions which may be taken.



CHAPTER II

HISTORY AND PURPOSE OF SUBDIVISION

REGULATIONS

History

Land subdivision regulations are based upon a de-

sire to promulgate uniform standards and methods for divid-

ing and recording land divisions. Land subdivision legis-

lation to accomplish these ends were required of land sub-

dividers as early as 1821 in the State of Michigan.1 Sub-

division regulations, however, predated this by many years

and in fact were handed down to North Americans by way of

early colonial powers. The earliest of new towns in this

country were laid out according to instructions contained

in royal directives, charters granted by colonial assem-

blies and later charters issued by the newly formed state

legislatures.2 The Western territories were subject to

regulations guiding the surveying and disposition of land

by an ordinance adopted in 1785.3

 

1Paper, author unknown, "History of Plat Legisla-

tion in Michigan," received from State Treasurer's Office,

1969.

2William I. Goodman and Eric Freund, Principles

and Practice of Urban Planning (Institute for Training in

 



Following these early beginnings, the 19th century

witnessed an unprecedented boom in land subdivision activ-

ity. This boom was accompanied by many abuses and around

this activity there were created many uncertainties in land

titles.4 As a consequence of these title problems, many

states saw the wisdom of requiring proposed land subdivi-

sions to be accurately surveyed and platted with verifica-

tion by a local engineer, and prOperly recorded before any

sales were made. In addition to platting and recording as-

pects of land division, there was a concern that new streets

created by the subdivision process would tie into existing

street systems and that alignments and road widths would be

maintained and dedicated to the public.5 Thus, very early

in the history of subdivision activity there was a concern,

however implicit, with the urbanization implications of

land development and subsequent problems. It was not until

1928 that this relationship was made more clear. The City

Planning Enabling Act, published by the U.S. Department of

Commerce, made subdivision regulation a part of a compre-

hensive and continuing program of planning and guiding the

 

Municipal Administration and The International City Manager's

Association, Washington D.C., 1968), p. 443.

3Ibid., p. 444.

41bid.

51bid.



growth of cities.6 The City Planning Enabling Act initi-

ated the concept of transferring the responsibility of sub-

division approvals and regulations to the planning commis-

sion. This approach received widespread endorsement. A

1934 survey indicated that some 425 American cities had

empowered their planning commissions as the principal sub-

division regulatory agency.7 'Each of the 50 states have

now adopted enabling legislation under which local units

of government are empowered to deal with the regulation

of land subdivisions.

Many of these earlier abuses resulting from spec-

ulative and unregulated subdivision practices are evident

to this day. In most cities there are many subdivisions

in which streets are laid out with little or no thought

to safety or topography and houses are built on narrow

and crowded lots, often without adequate utilities. Ex-

cessive platting and the bust of the 30's left in it's

wake thousands of paper plats or lots which became the re-

sponsibility of the cities through tax delinquencies. The

above practices have resulted in a weakening of the eco-

nomic stability of the community and eventually made it

necessary to engage in urban redevelopment.8 Speculative

 

61bid.

7Ibid., p. 445.

8Webster, op. cit., p. 439.
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subdividing, together within minimum utility provisions,

not only results in depreciated property values and tax de-

linquence, but also greatly increases the per capita costs

of police, fire, and health protection and of completing

the deficient utilities necessary to curtail the problems

described. Subdivision development in an environment of

oversupply means marginal and sparse development which is

reason for the increased costs described above. These kinds

of practices provided the catalyst that inspired concerned

public officials at all levels of government to adopt sound

and sensible regulations which could be enforced by any mu-

nicipality wishing to do so.

Other problems resulting from the unregulated in-

troduction of urbanization in fringe areas was the fragmen-

tation of municipal government. The desire for suburban

living made possible by a highway technology, and every

family with an automobile, has resulted in numerous sub-

division developments outside the core city boundaries. The

problems of some of these subdivisions were assumed by the

core city through annexation. Such was the case in the

City of Lansing when the area generally south of Jolly Road

and east of Pennsylvania was annexed to the City. The many

subdivisions in this area were only partially developed,

lacked minimum utilities and generally constituted health
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hazards to their residents.9 Even though the territory re-

mains permanently outside the corporate limits of the city,

the ills of poor planning are nevertheless problems of the

whole community, since the causes of disease, influences of

blight, and unfavorable environment are not confined within

political boundaries.10

The history of Michigan laws relevant to platting

could be traced as follows. The sequence of amendments to

those laws obviously reflects a concern centering on sub-

division practices which resulted from problems described

above. In the State of Michigan, the 1821 Uniform Methods

Of Recording Act continued to be amended until 1929 at

which time a more comprehensive Act was enacted.11 The

first Act required that whenever a town was to be laid out,

the proprietors of such a town were to cause a true map or

plat to be recorded in the registry of the county where it

was located before any sales were made. It is perhaps sig-

nificant to note that land subdivision in those early times

was equated with a town scheme reflecting the fact that sub-

divisions by and large were rather small as compared to the

large housing tract projects characteristic of today's land

 

9Author's personal experience while employed by the

Lansing City Plan Commission.

10Webster, op. cit., p. 440.

1lThe Michigan Plat Act, Act 172, P.A. (1921).
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development schemes. These early subdivision statutes were

concerned with the question of recordation, vacation of

plats, penalties and the like. The earliest Michigan Acts

did not provide for any local approval and it was not until

1891 that notice was to be personally served at least 20

days before the hearing upon the application to the mayor

of the city, the president of a village, or the supervisor

of a township where such lands were situated. It was not

until 1909 when the basic 1839 Act was again amended that

the local unit of government was given the authority to ap-

prove plats before they could be recorded. A later revi-

sion in 1915 required the local unit of government to ap-

prove or reject the plat within 10 days after delivery to

the clerk. The next major revisions occurred in 1925,

which revision changed the requirements for having the plat

approved or recorded, and the proceedings to obtain the ap-

proval by the local municipal authority. The proper govern-

ing bodies were empowered to determine the suitability of

lands for platting and the conditions under which streets,

roads, etc. were to be constructed with limitations de-

scribed in the Act. The governing body of the municipality

could require surety bonds to insure the performance of con-

tracts relating to platting. The approval period given lo-

cal governing bodies was extended to 30 days after filing

with the clerk.
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Act No. 172, Public Acts of 1929, replaced all the

older plat laws which basically were modifications of the

1839 Act. This Act was primarily an attempt at consolida-

tion and did little to change the basic content of the laws

which developed over 100 years of modification.12

This Act was to survive until the present comprehen-

sive revision resulted in the passage of Act No. 288, Public

Acts of 1967 effective January 1, 1968. It is Act No. 288

to which this thesis is directed, which shall be analyzed

in considerable detail.

P11132086

Subdivision regulations particularly in the State of

Michigan are primarily concerned with the question of assur-

ing that the process of converting raw land into building

sites is executed in a manner which makes possible the crea-

tion of equitable title in land divisions. In order to ac-

complish this the Act specifies the methods to be employed

in the surveying of land and it's recordation in a local

office of registry (or county recorders office). It has

been determined that this is best done by referencing land

sales to land plats or subdivisions as opposed to "metes

and bounds" description of lots. Historically, and this

perspective has carried over to the most recent subdivision

 

12Unpublished papers, op. cit..
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control measures, the State of Michigan only incidentally

recognizes a relationship between land division and the

comprehensive planning process which was one of the pri-

mary objectives of the 1928 City Planning Enabling Act.

More about this relationship will be discussed later.

It should be fairly obvious that subdivision reg-

ulations transcend the question of proper surveying and re-

cording techniques. This suggests that subdivision regula-

tions more importantly are means for regulating land devel-

opment so that it is consistent with the community's adopted

development plan, which plan having emerged after due study

and consideration of an area's growth potential. The plan

should emphasize a concern for balanced and orderly growth

within the financial means of the community based upon

acceptable standards of land use distribution. Subdivision

regulations also serve to allow those at the local level

charged with an area of municipal concern such as public

health, tax records, city engineering and utilities, pro-

tective services such as police and fire, schools, parks,

etc., to review and require the employment of standards rel-

evant to satisfying the above areas of concern.

To the urban planner subdivision regulations are

perhaps most important because (1) they enable him to coor-

dinate the otherwise unrelated plans of a great many indi-

vidual developers, and in the process to assure that provi-

sion is made for such major elements of the land development
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plan as rights-of-way for major thoroughfares, parks,

schools and so forth, and (2) make possible the coordina-

tion of the internal design of each new subdivision so that

it's patterns of streets, lots and other facilities will be

safe, pleasant, and economical to maintain.

Finally, subdivision regulations through their de-

sign implications, permit the planner to put to the test

certain social theories of neighborhood heterogeneity, the

neighborhood unit plan as a service area, and generally as

a tool for providing order to the urban environment.

Legal Basis of Subdivision Control
 

The legal basis for subdivision regulation rests

primarily upon the police power. Some regulations have

been sustained by the courts on the concept that plat re-

cording is a privilege. However, this is merely a means

of effectuating the police power.13

Most of the legal attacks on the power to control

subdivisions have come from persons contending that they

have been deprived of their property without due process of

law. Some have argued that the provisions of subdivision

regulations requiring the dedication of land for streets

and the installation of utilities and their subsequent ded-

ication to the public constituted a taking of property

 

13Webster, op. cit., p. 440.
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without payment or just compensation. The courts have held

the reverse contending that this was an exercise of the po—

lice power and not the use of eminent domain.

The weight of judicial opinion has now solidified

the legal basis of subdivision regulations and have contend-

ed that the only sound basis for upholding subdivision reg-

ulations is the exercise of the police power of government

to establish reasonable controls for promoting health, safe-

ty, morals, convenience and the general welfare.14

The authority by which local municipalities exercise

the police power is derived from state enabling statutes.

Each state must enact state enabling statutes relative to

subdivision regulations. Constituent municipalities can

then exercise control over subdivisions to the extent allow-

ed under the state statute within the police powers of the

state.

State statutes are generally of two types: One

type of statute is mandatory in that the state act requires

that all plats must be approved by certain governmental

agencies before they are recorded. The other type is enabl-

ing and permits the municipality or other unit of government

to adopt subdivision regulations and provide for the approval

 

14Allen v. Stockwell, 210 Mich. 488, 178 N.W.

27(1920). Ridgefield and Co. v. City of Detroit, 241 Mich.

217 N.W. 58(1928).



l7

and recording of plats which have complied with the stand-

15
ards of the municipal ordinance. The Michigan Act is a

combination of the two.

Summapy

The ills resulting from excessive, premature, un-

wise and poorly planned subdivisions can be prevented only

through adequate area wide subdivision regulations.' Proper

subdivision control will help assure that land will be de-

velOped for the highest possible use, with all the necessary

protection against deterioration and obsolescence. In this

manner, the basic goal of public regulation, namely the pro-

tection of the public health, safety and welfare, will be

preserved. Historical evidence provides a sound basis for

today's concerns. Judicial support is firmly established,

and state governments are concerned as evidenced by enabl-

ing legislation.

Chapters I and II should have established a basis

for justifying the conclusions which emerge from a compar—

ative analysis of the subdivision control Acts of Michigan,

Wisconsin, Indiana, Ohio and the Province of Ontario, Can-

ada. Any further documentation and description of why it

is necessary in modern urban society to require subdivision

regulations should not be required. Chapter III will draw

 

15Webster, Ibid., p. 442.
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upon an overview comparative analysis of the said States

from the following points of comparisons: (1) philosophi-

cal relationship of subdividing to planning, (2) defini—

tional content, (3) length of review time, (4) agency cir-

culation of plats of subdivisions for review and approval,

(5) role of the local planning agency and finally, (6) the

extension of improvements required by each state. These

six substantive elements of subdivision requirements are

chosen because they have been, as evidenced by surveys

and the literature on this subject, the.key areas of con-

cern and debate. All land developers and home builders

interviewed in the process of this research confirmed

these areas of concern.



CHAPTER III

OVERVIEW DESCRIPTION OF

COMPARATIVE STATES

This chapter provides the basis for a summary over-

view of the key elements of the Subdivision Control Acts of

four different contiguous political states. These are the

States of Wisconsin, Indiana, Ohio and the Province of

Ontario. The reasons for choosing these political units is

because of their geographic proximity they should consti-

tute a similar climate for land development, and because

their contiguous nature justifies the assumption that ap-

proaches to subdivision regulation should not vary substan-

tially between closely related geographical areas.

Each of these substantive areas of subdivision pub-

lic policy, for they are areas of public policy by the very

nature of their public interest, health and welfare rela-

tionship, shall be discussed for each state. What may ap-

pear to be subjective positions hopefully will be accepted

as prognostications based upon precedence of subdivision

law and historical policy. Pursuant to these objectives an

overview of each of the enabling Acts is given as follows:

19
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State of Wisconsin
 

Chapter 236 of the Wisconsin Statutes provides the

legislative basis for regulating the subdivision of land

by local political subdivisions in the State of Wisconsin.

This Act became effective on January 1, 1957 and is titled

Platting Lands and Recording and Vacating Plats. This

point is emphasized because in reality the Act far exceeds

the limitations implicit in the title. This is made clear

at the very outset of the Act in it's statement of purpose

which includes therein the following points:

(i)

(ii)

(iii)

(iv)

to prevent the overcrowding of land,

to lessen congestion in streets and highways,

to provide for adequate light and air,

to facilitate adequate provision for water,

sewage and other public requirements.

While the above are basic considerations in the ap-

plication of the police power, the point being made is that

the title of the Wisconsin law implies a far less consider-

ation than the purposes which actually appear in it's state-

ment of intent. Michigan's Act, on the other hand, does not

contain in it's statement of intent these related aspects of

urbanization, except in a broad manner, by which the state-

ment includes therein, as purpose, the promotion of the pub-

lic health, safety and general welfare. It is not unreason-

able to conclude that the State of Wisconsin is more cogni-

zant of the wider urbanizing ramifications of the subdivision
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process than is Michigan. This point emerges rather clearly

in a comparison of the statements of intent in the Wisconsin

and Michigan laws.

The definitional question of what constitutes a sub-

division of land was viewed as the next area of major con-

cern. As seen by the drafters of subdivision control regu-

lations, and those affected by their passage, the most sen-

sitive issue has been the determination of what constitutes

a subdivision of land thereby bringing into play all of the

requirements of the Act with respect to platting and the

provision of utilities. The importance attached to this

substantive area telegraphs the viewpoint that platting

should be a kind of last resort. In other words, many land

developers would prefer to use the system of metes and

bounds as the principal way of conveying land. It is rec-

ognized that the definition is also important in that there

must be some point at which the size of parcels do not con-

stitute a danger to the public health, safety and welfare.

Parcel size also serves to distinguish between rural-

agricultural land divisions and suburban-urban divisions.

Responsible legislators have been hesitant to infringe upon

this bastion of laissez-faire to any serious extent.

The State of Wisconsin appears to be somewhat sen-

sitive to this issue as it requires platting of land only in

the event a proprietor wishes to create five or more lots

each of which is 1 1/2 acres or less in area in any five-year
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period. In areas of high urban activity where land costs

have scared and utilities must be provided, this regulation

can be effective simply on the basis of market realities;

however, in the more suburban or small town environments,

lots of 65,000 square feet would not be uncommon and cir-

cumvention of platting requirements would be very possible.

This problem is somewhat ameliorated because the Wisconsin

statute permits a municipality, town or county, which has

an established planning agency, to adopt ordinances govern-

ing the subdivision or other division of land, which are

more restrictive than that provided in the statute defini-

tion of what constitutes a subdivision.1 For example,

Madison, Wisconsin has adopted regulations requiring the

platting of land where the act of division creates two or

more parcels of land.2 There are also administrative codes

which grant certain review pSWers which have an effect upon

this area. For example, Chapter H65 of said code grants to

the State Board of Health clear and definite guidelines for

the development of lands in areas not served by public sew-

3 O O I Q .

age systems. Wiscon31n's unique shoreline protection

 

lWisconsin statute, Chapter 236, subsection 236.11.

2Wisconsin statute, Footnote to Chapter 236.

3Wisconsin Administrative code, Chapter H65. (Con-

tained in Wisconsin Platting Manual).
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legislation further restricts land division activity.4 It

would be difficult to assess the effect of conveying this

power to a local governing body without undertaking a sur-

vey of Wisconsin municipalities. It is suggested that one

would find a direct relationship between the degree of re-

strictiveness and the influence which land developers en-

joy in certain areas of the State. If conclusions were

possible at this point in time one might say a uniform

state requirement is a positive factor in overcoming local

prejudice and variance. A strict interpretation of the

Wisconsin and Michigan definition would weigh most favor-

ably on Michigan's side. Michigan's definition permits

four lots, each of which is 10 acres or less in area, with-

out platting. This must obviously be more restrictive than

Wisconsin which permits four lots of 1 1/2 acres each and

moreover, which leaves to municipalities of the first class

a certain degree of arbitrariness.

The plat approval process in Wisconsin is a two

step process, one involving a preliminary plat, the other

the final plat. The total review time provided by the Act

in this two step process is 100 days, 40 days for the pre-

5
liminary plat, and 60 days for the final plat. In this

 

4Laws of 1965, Section 55, Subsection 236.13 (2m),

Chapter 614.

5Wisconsin Statute, Chapter 236, SubsectiOn 236.11.
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era of large scale land developments this aspect of review

time is considered to be rather critical with those in the

business of developing land. Procrastination of approving

authorities is not possible because failure to respond

means automatic approval; however, agreement can be made

for extending consideration time. Other review agencies

are provided for in the Act and they have 20 days in which

to review the plat and respond. These considerations are

all concurrent. Responses are directed to the agency from

which the plat was received which is the clerk or secretary

of the approving authority, or in certain cases, the Direc-

tor of the Department of Resource Development. Responsi—

bility for plat circulation lies with the responsible ap-

proving authority or the Director of the Department of Re-

source Development.

In the Wisconsin statute, specific provision is

provided for determining the role of a local planning

agency. In particular, the authority to approve or reject

preliminary plats may be delegated to the planning commis-

sion of the approving governing body. Approvals, moreover,

are conditioned upon compliance with any local master plan,

and the opportunity to achieve regional coordination is

provided by the necessity to refer the plat to a regional

planning commission for consideration and approval. In

other words, a specific and viable role is provided for
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the conduct of a local planning commission, and again it

should be noted that there is a recognition of the interre-

lationship between land use planning and platting.

The Wisconsin statute provides for the installation

of public utilities and improvements in accordance with a

local ordinance and for providing adequate financial guar-

antees to insure that such improvements are made. The act

does not establish a minimum level of service except when

the State Health authority is involved. Extent and kind

of utilities are left to local determination. Lastly, the

Act contains the usual recordation and surveying require-

ments, including provisions for penalties, vacations, mini-

mum lot sizes and certifications. The Wisconsin Act pro-

vides for a minimum lot area of 6,000 and 7,200 square feet

for counties containing populations of 40,000 or more and

for counties of less than 40,000 respectively. Lot sizes

may be reduced if public sewers are available and provided

the municipality adopts a subdivision control ordinance.

In comparison to Michigan where the minimum lot size pro-

vision is 12,000 square feet, unless otherwise provided by

ordinance, this evidences considerable divergence. As a

convenience to the public a manual has been published in

which is contained a copy of the Act and the platting rules

and regulations of the various state review agencies.
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State of Indiana
 

Burns Chapter 53-745 of the Indiana statutes con-

tains the enabling legislation pertaining to the approval

of plats of subdivision.6 These provisions are part of the

1947 City and County Planning Legislation and the later 1957

Area Planning Legislation. At a very early date it would

appear that Indiana was able to draw the distinction between

the recordation and surveying requirements of platting as

opposed to the physical land use and urbanizing aspects of

subdivision activity. This assumption is based upon the

fact that the 1947 City and County Planning Act in no way

addresses itself to the recording and surveying aspects of

platting, but rather is based upon subdivision approval pro-

cedures, required provisions and other regulations related

to land divisions from a land use point of view. It is as-

sumed that there are recordation requirements, however, but

these must be contained in a separate Act and pertain only

to land title and surveying considerations. The relation-

ship between the comprehensive planning process and land

subdividing or planning is made clear at the very outset of

Chapter 745, which states the following:

After a master plan and an ordinance, containing pro-

visions for subdivision control and the approval of

plats and replats, have been adopted and a certified

 

6Statutes of Indiana, Burns 53-745.
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copy of the ordinance . . . shall not record it un-

less it has7first been approved by the plan commis-

sion. . . .

No other state so clearly emphasizes such a positive role

for the planning commission and the relationship to the

master plan.

The sensitive role which exists between unregulated

land divisions and urban problems is clearly identified by

the position which Indiana takes relative to the definition

of what constitutes a subdivision. Indiana provides that

any subdivision of a parcel of land for purposes other

than agricultural use shall be reviewed by the plan

commission having jurisdiction over the area involved

and the determination shall be made that such division

shall be in accordance with the master plan.

One could claim that in reality the degree of restrictive-

ness in Indiana is directly proportional to the zealousness

with which the local planning commission approaches its job.

The more important fact, however, is that the state has pro-

vided the tools to local planning agencies to use this pro-

vision to achieve desirable urbanizing goals. One must as-

sume that planning commissions in Indiana's political sub-

divisions have matured, as has the planning profession,

towards a more critical recognition of the need to use sub-

division regulations as a master plan implementing tool to

 

7Ibid.

81bid.
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achieve the most desirable urban goals. This would auto-

matically exclude unregulated "metes and bounds" divisions.

However, given this discretionary power there is no cer-

tainty that in fact "metes and bounds" land divisions in

Indiana are less frequent than in the comparative states.

The more often poor performance of planning commissions,

as evidenced by Walker, Craig, gE_§1., leaves this entire

matter in Indiana in doubt. Without extensive research it

is not possible at this time to make the assumption that

land divisions are more restrictive in Indiana than else-

where.

Procedures for plat approval are simple enough in

Indiana in that it is only a one step affair in which ap-

plication is made to the planning commission that is

charged with the setting of a hearing, providing for noti-

fication in writing and publication to those having inter-

est, holding the hearing, and within a reasonable time,

approving or disapproving the plat. There are no time

limit provisions, other than reasonable time, therefore,

is is not possible to determine through reading the stat-

utes how long it takes to complete platting approval pro-

cedures.

Presumably only the planning commission receives

a copy of the plat and the statutes allow the commission

to require the installation of public utilities,_review

fees and guarantee installation of improvements. The Act
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does not require the installation of a minimum level of

services. The extent of utilities are left to local dis-

cretion. In those instances where utilities are not in-

stalled prior to recordation, the local planning commis-

. . 9

Sion may require a performance bond.

The role of the planning commission is emphatic

as the caption of Burns Chapter 53-752 so describes when

it says:

Plan Commission's exclusive control over approval of

plat; transfer of harmonious prior control over plats

to plan commission; repeal of provisions for platting

control.l

State of Ohio
 

Chapter 711 of the Ohio statutes provides the enabl-

ing legislation pertaining to the approval of plats of sub-

divisions.11 Ohio, like Indiana, is concerned with the re-

lationship between platting and urban processes as evidenced

by the relationship provided in the Act for the planning

commission. Ohio, like Wisconsin, joins both aspects of

urbanization and recordation together by providing regula-

tions pertinent to recordation in the same Act as those

which provide for the more urbanizing related aspects of

 

9Statutes of Indiana, Burns 53-751.

10Statutes of Indiana, Burns 53-752.

11Statutes of Ohio,Revised Code, Chapter 711.



30

land subdividing. Ohio and Indiana, however, lack the

statement of purpose provided by both Michigan and Wiscon-

sin which gives a clue to the legislature's intent. None-

theless, Ohio's approach to land subdividing and related

problems is sufficiently clear so that it conveys a philos-

ophy.

This philosophy is conveyed by the very narrowly

defined word "Subdivision" and the manner in which approv-

als are required by the planning commission. It is appar-

ent that Ohio recognizes the fact that land subdividing is

of greater concern than that of simply guaranteeing ade-

quate recordation procedures. Definitely one appreciates

the fact that the Act recognizes the urbanizing relation-

ship of land subdividing and all that it implies in terms

of affecting the quality of our environment being consis-

tent with the public health, safety and welfare.12

The basic purpose of land subdivision regulations

is to insure the protection of the public health, safety

and welfare. It is suggested that this is best achieved

when land is platted in a recorded subdivision and ade-

quate provision is made for public review and compatibil-

ity with the goals expressed above. If the foregoing

statements are true, then those regulations which make it

impossible to circumvent the considerations previously

 

12Statutes of Ohio,Revised Code, Chapter 711.05.
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described should be the best of regulations in their degree

of restrictiveness, particularly in the basic definition of

what constitutes a subdivision. The State of Ohio, by it's

very definition of what constitutes a subdivision, has taken

this most restrictive direction, for it provides as follows:

The division of any parcel of land . . ., into two or

more parcels . . ., any one of which is less than five

acres for the purpose. . 13

For all practical purposes it can be assumed that

any division of land will require a plan of a subdivision

to be recorded in accordance with the Act. As a consequence

all land development must be consistent with local require-

ments. The degree of sophistication which the planning pro-

cess is embellished with is dependent upon the quality of

the local planning commission.

In terms of subdivision review time the best esti-

mate that can be provided is 30 days which is the statutory

. l4

requirement. Section 711.09 provides that the Planning

Commission will have 30 days to review the plat from time

of receipt. Presumably this time is concurrent with that

provided in Section 711.05 in reference to the board of

county commissioners. In both situations failure to act

within the specified time period, unless it has been

 

13

(l) (2)-

14

Statutes of Ohio,Revised Code, Chapter 711.001,

Statutes of Ohio, Revised Code, Chapter 711.05.
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extended as the applying party may agree, confers automatic

approval to the plat.15 Without further investigation it

is not possible to determine if in fact the spirit of the

Act is being supported in Ohio for it does seem that this

review time is hardly adequate to insure the protection of

the public health, safety and welfare. A cursory check re-

vealed that, in fact, the review process was much longer

than 30 days. It would seem that it requires some four

months to finally complete subdivision procedures in Ohio.16

Platting procedures in terms of circulation to ap-

proving agencies is not spelled out in the Act, nor are the

relationships between the various review agencies, such as

the Board of County Commissioners, Platting Commission,

Municipal Engineer or legislative authority and Planning

Commission. Principal approving authorities are the Plan-

ning Commission, Platting Commissioner and legislative au-

thority. Presumably the proprietor, or his agent, is re—

sponsible for submitting the plat to each approving agency.

Under Section 713.03 the Planning Commission is the Platt-

ing Commission and the Director of Public Services is the

Platting Commissioner.

The role of the planning commission is best de-

scribed by Section 711.09 which in many respects is similar

 

1511018.

16Information furnished by Development Department,

State of Ohio, Division of Planning, January 1970.
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to Act 285, Planning Commission Act in the State of Michi-

gan. This section provides that

whenever the city planning commission adopts a plan for

the major streets or thoroughfares and for parks . . .

then no part of such territory of land falling within

such city or territory shall be recorded until it has

been approved by the city planning commission.

This provision is guilty of the long standing opinion in

the planning profession that the piecemeal adoption of a

comprehensive development plan is encouraged. It should

be noted at this juncture that Indiana on the other hand

provides that no approval of a subdivision is possible with-

out there first being a "Master Plan." A master plan must

be a plan of land use, community facilities and transporta-

tion and is therefore a more viable relationship than that

encouraged in the Michigan and Ohio Acts.

The planning commission may adopt rules and regula-

tions governing the recordation of plats, and the installa-

tion of utilities.18 The actual extent of utility installa-

tion is not spelled out in the Act, but is broad enough to

allow the planning commission to require a full compliment

of municipal utilities. This delegation of authority for

determining the kinds of utilities to be installed is to

the governing body of the municipality. The effect of the

 

17Statutes of Ohio, Revised Code, Chapter 711.09.

18Statutes of Ohio, Revised Code, Chapter 711.05.
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Ohio legislation is to place in the hands of the planning

commission, who should be more sensitive to environmental

quality, a viable tool for improving the livability of

neighborhoods.

Province of Ontario
 

The philosophical basis for land development de-

cision-making departs drastically from that characteristic

of the Acts in the four states reviewed. The concept of

local home rule or grass roots decision-making in land

development controls is absent in Ontario practices. All

municipal jurisdictions below that of the State are truly

its creatures and subordinate thereto in all spheres of

decision making. An appreciation of this philoSOphy is

basic to an understanding of the methods employed for reg-

ulating land usage in the Province of Ontario.

The basic framework for land development decision-

making at the local level is first by approval of the Prov-

ince, which is represented by the Minister of Municipal Af-

fairs. Statute authorization is contained within the Munic-

ipal Act while Chapter 296 sets out provisions under which

19
all land development decisions are made. In order to ap-

preciate the manner in which land development decisions are

 

19The Planning Act, Revised Statutes of Ontario,

1960, Chapter 296, Section 28.
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regulated one must appreciate the role played by the "Master

Plan" in Ontario (Official Plan in Ontario). Unlike Ameri-

can experience the Master Plan is a kind of joint under-

taking in the sense that its approval is dependent upon the

Minister of Municipal Affairs whose planners play a signifi-

cant part in directing what it considers good planning phi-

losophy. While legally it is drafted and designed by the

local jurisdiction to which it shall apply, nevertheless,

its enactment into law requires the consent of the Prov-

ince (Minister). The Master Plan thereafter is a legal,

living document, unlike American practice, where it assumes

the role of an advisory document without any real legal

foundation except insofar as the Planning Board's adoption

of the plan and the provisions of Act 285 in Michigan apply.

This important difference is further supported by the neces—

sity for all land development regulations having to comply

with the Master Plan. Unlike American experience, there is

a direct tie between what are supposed to be implementing

regulations and the Master Plan. Much confusion over this

point exists in American practice. In Ontario there is,

therefore, a direct relationship between the Master Plan

and those regulations which ordinarily control land develop-

ment, such as zoning and subdivision regulations. Further-

more, all implementing regulations have to be approved by

the Province who insure that this implementation is in fact

supported.
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With respect to subdivision laws and procedures,

the Province, and not the local municipality, process and

approve subdivision plans. Legally a proprietor of a plat

submits the plan (in the required copies) to the Province

(Minister of Municipal Affairs) who then refers the plan

for comment and advisement to any affected agencies, in-

cluding the local municipality and local planning body.

In fact, however, the proprietor is encouraged to discuss

his plans with local agencies prior to submission to the

Province. The Province assumes the responsibility and

final decision whether or not to approve the plan. This

decision is in large measure based upon the provisions of

the Master Plan. The Province requires that it is given

assurance that the proprietor is required to fulfill the

city's requirements and has met the conditions imposed by

the Province. Finally, the Province, through its Minister

of Municipal Affairs, certifies the plat, which may then

be recorded at the district or county recording office in

whose jurisdiction the plat lies. The district or county

recording office (known as registry offices) insures that

the plat satisfies the provincial registry act. This act

is strictly a recording act and has no land use or other

planning significance. The registrar's responsibility is

to certify title, proper surveying and recording of land.

A plat may not, however, be recorded until it has been cer-

tified by the Minister of Municipal Affairs and other ap-

proving agencies (the municipality).
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A prerequisite to platting requirements is the des-

ignation of an area as an area of subdivision control. In

organized municipalities, the local municipality requests

the Minister to declare the city, or a part thereof, as an

area of subdivision control. Thereafter no person shall

convey any land contrary to Section 26 of the Planning Act.20

This section requires that no division can be made unless it

is within a plan of subdivision or unless the consent of the

local Board of Appeals is obtained. In some respects, there;

fore, the creation of parcels of land by "metes and bounds"

is a matter of local concern through the Board of Appeals.

To determine the extent to which "metes and bounds" parcels

are permitted is not within the scope of this study, and no

doubt varies from place to place. The important point is

that total exclusion of "metes and bounds" parcels are pos-

sible. In an organized territory the Minister may himself

impose upon the area an order under which he assumes total

control of any land division activity.

A matter of great concern to the land develOpers is

the time involved in the completion of a plan of subdivision

from inception to development. Ontario's experience is that

O O O O I C 21

this time varies from SlX months to one year in duration.

 

20Ibid., Chapter 296, Section 26.

21Author's experience in Ontario (1954 to 1965 Plan-

ning Director, Sault Ste. Marie and Suburban Area Planning

Board).
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To a large extent it matters considerably whether or not a

proposed plan of subdivision is located within an urban

area, complete with a complimentary basis for urban regula-

tion, as opposed to a suburban area where availability of

municipal utilities are uncertain. In Ontario the prevail-

ing point of view is that subdivision activity should be

permitted in the cities where municipal utilities can be

provided. Subdivisions on the basis of private systems are

no longer tolerated except in rare instances, and in resort

subdivisions. If there are no municipal utilities available

the review process is lengthened, perhaps because the ten-

dency to deny is by its nature a delayed one. When util-

ities are available, and a good plan is in effect, the ap-

proval time is considerably shortened. The prevailing prac-

tice in Ontario has been for municipalities to require a

full compliment of utilities, however, the extent and kind

are left to local determination. Sanitary sewers and water

are usually mandatory and required by the Province.

The local planning commission, even though it may

not appear to do so, plays a viable role in subdivision ap-

proval, since it and the Minister establish the basis upon

which subdivisions thereafter must conform, namely, the

Master Plan. To appreciate this fact one must recognize

the legal effect of the Master Plan in Ontario. The local

planning commission, and particularly those agencies with

professional staff, enjoy a rather unique rapport with the
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"Minister" through his professional planners, and in this

way it is possible to direct the developer to the point

where he is forced to achieve a high standard of urban ex-

cellence. Local political pressures are also of minimal

effect upon the planning commission and professional planner

since it is the Province who in the final analysis coordi-

nate the approval.

Local legislative bodies are responsible for requir-

ing the subdivider to fulfill the conditions imposed by the

Minister as conditions of draft approval. These invariably

include the provision of utilities and the guaranteeing of

the same, plus 5% dedication for open space or cash-in-lieu

thereof. There can be little or no doubt that in Ontario

total control is exercised over subdividing processes by

the Province.

Summary

The above descriptive analysis indicates the fact

that each of the comparative states reflect a unique kind

of philosophy and exhibit relative degrees of comprehen-

siveness in providing a legislative basis for constituent

local municipalities to impose subdivision regulations.

The actual grain with which they differ is difficult to

determine by a strict interpretation of their Acts. Indi-

ana appears to have established the closest relationship

between land use environmental planning and the subdividing
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process, in spite of the fact that its Act does not pro-

vide a great deal of guidance to a potential land devel-

oper. Ohio provides more direction and has widened the

approval base to include more than just the planning com-

mission. Compared to Wisconsin, however, it falls short

of its level of detail and participation in the approval

process. All of the states require the installation of

utilities, but the extent and kind are left to local de-

termination.

The broad comparative study elements described in

Chapter III fall short of providing a definite sense of

the real differences between the Michigan Act and those

of the comparative states. They do, however, provide a

basic overview understanding of the comparative states.

Moreover, the study elements can provide a reasonable

basis for establishing a detailed set of consideration

variables which incorporate the basic concepts of Chap-

ter II insofar as what are desirable components of land

subdivision regulations consistent with the public health,

welfare and safety.

To achieve this goal and provide the kind of in-

sights necessary to determine the relative merits and

deficiencies of Michigan's Subdivision Control Act, twenty-

one variables have been identified for comparative purposes.

Chapter IV identifies these variables and applies them in a

comparative analysis to all of the states under considera-

tion in this research work.



CHAPTER IV

COMPARATIVE VARIABLES AND ANALYSIS

Using the basic comparative elements established in

Chapter III, namely (1) philosophical relationship of sub-

divisions to planning, (2) definition and content of the

word subdivide, (3) length of review time, (4) plat circu—

lation and agency approvals, (5) role of the local planning

commission and (6) improvements, plus the historical and

contemporary justification for subdivision regulations, it

was possible to develop a more comprehensive framework for

determining the component considerations that ought to be

a part of a good subdivision law. Consequently, twenty-

one variables were defined as to the most desirable compo-

nents of subdivision regulations. Comparing them to the

States provided an in depth methodology for determining

the relative merits of each State and finally through a

weighing procedure made it possible to rank each state on

a continuum of good and bad.

Table 1 presents in summary form a matrix compari-

son of these variables and their optimum conditions with

each of the States. The last column is the weighed score

column. Unfortunately, a certain amount of subjectivity

is reflected, particularly in the score weighing of each
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TABLE l

EVALUATION OF EXISTING PLAT ACTS

STATES OF MICHIGAN, WISCONSIN, INDIANA, OHIO

AND THE PROVINCE OF ONTARIO

REVIEW ELEMENT OPTIMUM CONDITION MICHIGAN WISCONSIN INDIANA OHIO ONTARIO
RATING SCORE

Michigan Wisconsin lrtdiana Ohio Ontario

| Definition of the word "subdivision". Metes and bounds divisions of land Division in ten (l0) acre Future assembly of areas Any division other than Any division of 2 or morp lots in definition, Metes and bounds divisions permitted 2 3 4 2 3

What constitutes a subdivision in the should not complicate future sub- parcels can create future presently rural is less com- for agricultural purposes however, minor subdivisron of 5 lots permitted. an approval by Board of Appeals. .

various states? division of land particularly in areas problems in terms of assem- plicated by smaller lot size. constitutes a subdivision. Optimum condition is not satisfied. Number not lImItad. Optimum condition

to be urbanized in the near future. bling this land to bring about No definition as such.
is not satisfied.

best subdivision practices. Optimum condition would

Minimum size to qualify for
appear to be satisfied. Division into 5 acre parcels would less likely Appmval not required for divisions over

division without plotting by itself Division of land in ten (l0) Smaller l0? size ”90993 lite produce difficult depth to width ratio. Op- l0 acres. No depth to width ratio can—

is an insufficient deterrent. A width acre parcels is permitted. assembly problem and width No minimum size provision timum condition is ”fimecL sideralion _ Optimum condition is not

to depth ratio is necessary to facilitate There is no depth to width to depth ratio is less important for metes and bounds
satisfied.

future development. ratio concept. a factor. parcels.

Divisions without Plotting rQQUire- UP to and including 4 lots 4 lots each containing l—l/Z Planning Commission has 'Mmfir sudevistn progilsiontakes away'from hi'U/Tber le d‘V'W?“ dependf UPC" Board

ment should not exceed three lots. of lessor size than ten (l0) acres or less is permitted with- authority to grant divisions 'mp fies, restrictions'o. defimtIon. Optimum ° _ ppea ’ ' Opi'mum condItIon " "of

acres is permitted without in a 5 year period. provided they comply with cond'i'm ‘5 “0' satIsted. sattsfied '

Maximum size of parcel to be plotting.
Master Plan . The number

permitted without plotting should be There is no cognizance of divisions allowed through

relative to rate of expected urbani— There is no cognizance reflected in the Wisconsin this procedure is impossible

zation e.g., level of county popu- reflected in the Michigan Act as regards this optimum to determine.

lation . Ten (IO) acres in counties Act as regards this optimum condition.

less than 25,000 population and condition. No relationship determi- No relationship determinable based upon No relationship determinable based upon

twenty (20) acres in counties in excess noble based upon provisions PFOVISIDM Of ”’19 ACI- provisions of the Act.

of 25,000 population. Of the AC'. .

I

a

I 2 Substantive elements included in the The Act should regulate all land All possible land divisions All possible land divisions The Indiana definition Same c” IndIana. Optimum condition is satisfied. 4 3 0 O 5

I definition. divisions. are not covered. are not covered. does not recognize the

I
number of ways in which

I A long term lease is tantamount to Leases for l or more years No lease provisions. land may be transacted

i division of land and should be regu- included. This is overly tantamount to fee simple

I loted. severe . conveyances and in this
Eb

sense there is no provision
N

A mortgage can have the some effect No mortgage provision . No mortgage provision . for leases, mortgages or

as a fee, title, conveyance in the other arrangements.

event of foreclosure.

Planned unit development or multiple Yes, this is possible be- Yes, this is possible be-

buildings on a lot should not be cause of inclusion of the cause of inclusion of the

clouded with the possibility of a one word "building develop— word ”building develop-

building - one lot concept. ment" . ment" .

3 Stages or the number of steps involved in the The number of review stages should Michigan has a three stage Wisconsin has a two stage No review stages are '0'” ”09° GPPF°V9l PVOC°”- 50999!" TWO ”View stages 9’9 PFOVided, 00° 3 4 l 2 4

approval process. be no more than are necessary to approval requirement. review process, namely provided for presumably Inadequate '0 ”WWW. Gift!" and iWt) final .

preserve the public interest and potential 4th stage is Op- preliminary and final one step review, public

welfare . tional . approvals. hearing and notice .

Suggests inadequate review.

Wherever possible agencies re- Agency reviews are not Agency reviews are Review agencies in concurrent appraisal.

viewing the plan should be con- concurrent with each other. concurrent at local and

current. This has the effect of ex— state level.

tending total review time

more than any other review

factor.

4 Agencies involved in the review process and the All necessary agencies concerned Local, regional and state Local, regional and state Provision is only made for re- In “7;" °i °ne "°9° °PP’°V°I ”09°“: OP'lmU'T‘ condition I! mil!“ Ed- 4 5 2 3 5

manner in which review time is affected. with a public charge in land develop- agencies concerned with land agencies concerned with view and approval by the local, regional and "9'9 '°Vl°W if assured.

ment should be involved in the development are adequately land development are Planning Commission. This

approval process. involved in the review process. adequately involved in the is an inadequate review pro-

review process. cedure.

These agencies should be given It is apparent that given Review times are shorter Insufficient iim° if °fi0fd°d ”Vim” 99°05” Time l5 Ind°i°”"l"°’9 5)“ "fem“

sufficient time to adequately fulfill sufficient manpower adequate than in Michigan, however °0lY 30 d0)" for ”Ch 0‘ I°'C°'/ I'°9l°"‘°l 90d 'WIOW °9°n€l°S-

their role. time is given for reviews. apparently sufficient. state agency.

Principal review agencies should in— There is no provision in the Optimum condition is A’ n°°’ 0‘ “in b" d°l°mln°dl 09"")0'“ Optimum condition is satisfied.

clude: Michigan Act for local or adequately satisfied in condition " w'i‘fiedl P°W°V°fr Si"°‘”°r

regional planning commission Wisconsin. Cl°fllY l‘ desirable.

a. Planning Commission approval, however, legis-

b. Legislative branch lative and stage agency

c. Regional Planning Commission approvals required.

d. Pertinent State agencies

5 If there an official agency charged with An official agency should be charged This matter is not so clearly Wisconsin is somewhat more Local planning agency is Local planning °9°nCY l’ ”‘0 P’lr‘ClF’al OP'imU'" condition l5 9°"WIIY 3 4 5 5 5

plat approval? with plot approval and co-ordinating defined in Michigan. The definite in this regard. In the principal approval agency. approving °9°PCY °"'>’ after Wit” of procedure ”'l’fied/ however, ”‘9 PrinCiPOl

agency reviews within each political local governing body would first class cities and counties No provision is made for MW" been °PPf°V°d by |°9I3|°fiV° branch . U"' °PW°V°I 090%)“ U the "Ole-

sphere. These should include: appear to be the principal the governing body is the approval at regional and incorporated “'03 °"° Wl'l‘l" sphere 0i COUn’Y

overall approving authority principal approving agency state level. planning. The A“ Wk” provision f“ "0'9

a. Local level particularly in an incorporated otherwise the director of °PPf°V°l -

b. State level municipality. There is no co- resource development is the

c . Overall approval authority ordinating agency as sUCh. approving authority. The

director also assumes the

duties of co—ordinating

agency approvals.

6 Responsibility for plot circulation. Circulation should be the responsi- The proprietor is responsible Governing bodies at both There is no plat cir- :roprietor': responsible (ERIE? Clr‘EUIm'O“: CI’CUIGUW‘ 0‘ plat'is GUM“? b)’ 2 4 l 3 5

bility of government agency at: for plot circulation at both local and state level cir- culation provision since WW"! °'° ‘ 0° spec C "CCIIOO- the State to all raVIOW 0990001

the local and state levels. culate the plot. the planning commission °"d C°'°"d‘”°'°d by ”‘9'“-

a. the local level and is the only approval agency.

b. the state level

7 Pravision for extension of review time Provisions of total review time No provisions are made for Approving authority may The Indiana Act provides Optimum “’ndh'm " ”Mind- N0 provision, no time limits. 2 5 I 5 0

and/or disposition of plot in event agencies ought not be circumvented and extension of approval time receive an extension of no direction in regards to

fail to respond. failure by reviewing agencies to and in the event of no response review time and the Act review time, presumably

respond should confer automatic within time limits of review. provides that in the event the planning commission

approval. of failure to respond within is not restrained by time

time limits automatic app- requirements.

roval is conferred upon the

Plot.

8 Review Fees Reasonable fees should be provided Governing body is em- There is no provision in the The Indiana Act provides “1°" if M provision F“ assessing f°°i i“ There " 0° PmVi’iW‘ {0" ““3”“?! 5 0 5 O O

to permit local political units to powered to establish a Act for assessing fees for for a uniform schedule "Vim” °’ other PU'P‘°3°- fees for review or other purpose.

review the plan, including the schedule of fees which are review purposes . of fees for checking and

provision for retaining professionally to be based upon "reason— verifying . Presumably

competent consultant services, parti- ableness” . Litigation could optimum condition is

cularily where local political unit is only determine its limits satisfied.

not so staffed . pursuant to the optimum

condition.

9 What is the role of the Planning Commission? The planning commission should be No provision is made in Provision is made for Planning Commission is Planning Commission 9'0)“ Vl°bl° ml" "‘0“, Planning CWIfilO” Plot" viable l 4 3 3 2

given a viable appr0val role recog— the Act for local review and delegating approval powers the sole appr0ving agency nearly ”fifiying optimum condition. role in OdVlW'Y COWCID’ °"I)’-

nizing that land development is an approval by the planning to the planning commission when a Master Plan and

urbanizing process and as such affects commission. related to master plan. Op- ordinance have been

the planning process for which the timum condition is satisfied. adopted.

planning commission has principal

responsibility.

A state level planning agency should Na provision Is made for The director of resource There is no provision Tim" M "0 provision (0" State lW°l °W°Vi09 OP'lmU'“ condition it satisfied.

be created to insure desirable stan- a state level planning agency development is a close for state level approving 999M)“

dsrds of land development, to guard with powers commensurate with parallel to that condition agency.

against abusive land development optimum conditions. suggested by the optimum

practices, to bring about good design condition .

and to promote quality urban environ-

ments.

l0. Role of Local Legrslatrve Body lteglxplalengéfizgge’gagyoflflld 21:23: :for'chILIlopolgrzgfar sOapitslfr;1;.tdm condItIon Is There is no role prescrIbed Optimum condition is satisfied . lhe position of the local legislative 2 4 0 4 4

. . . . ody Is adVIsory to the State In the

revuew procedures and demand the latIve body I: concerned some manner as the planning commission

installation of services and to is satisfied, however,
'

delegate this authority to the delegation provision pro-

planning commission. viding for local planning

commission to administer

these powers is absent.

Approval role of planning cam— Such is not the case in Powers not co-equal

mission should be co-equal to Michigan. political unit has final In a sense, the planning commission

thae of legislative body, approval powef_ I! co-equal to the local legislative body,

Overlapping political luri- This problem is in- This is not considered a

sdictions must be overcome, adequately handled in the problem local political There is no overlapping iurisdictional

exanple: city versus county Michigan Act and local unit in which subdivision problems.

jurisdiction as in the case of political unit and county activity occurring has

county roads. have separate and equal final approval power.

powers. Regional advisory role

provided for.

ll. Provision Enabling the Installation Subdivision control enabling The Michigan Act Same as Michigan Local utilities may be .

of Utilities legislation should provide that permits local govern- required according to the Same as IndIono. D°i°""i”°”°” of the type and l°V°l 4 4 2 2 3

local government will require ment to require the requirements of planning of local utlities is at the discretion of the

adequate utilities me installed installation of a complete commission. 5'0” (PYOVIUCO l. Imposed as conditions

in subdivisions rather than at range of utilities but the of PPPWVOI ’0 b0 QWTONWOCI by the local

permit certain utilities to be In- number and type is left to l°9l$l0flvo body.

stalled, discretion of local unit to

government.

The number, type and level of The Michigan Act does Same as Michigan Determination by planning, Sane as Indiana.

utilities should be commensurate not satisfy the optimum commission performance

with the kind of environment, condition, there is no cannot be determined.

whether urban, suburban or mral. relationship between type

of environment and level

of utilities.

Private sewer systems should be No provision in the Act Same as Michigan There is no way of determining Same as Indiana.

discouraged in areas now or in would provide this kind of the actual performance of

the near future will be charac- direction except that the planning commission.

terized as urban. State Board of Health

could dissapprove of such

asubdivision. The record

however is very poor.

12. Requirement for Guarantee of The provision of local utilities The Michigan Act satisfies The Wireonsin Act Optimum condition is . .

Utilities should be guaranteed by some the optimum condition. is less definite in that satisfied. Optimum condition " ’mi‘fid' OptlmUtn condition is satisfied. 5 4 4 4 5

acceptable financial means or

pro-installed. The method should

be left to the discretion of the

proprietor.

it states that a local unit

of government may re-

quire a portion of the

Improvement costs to be

paid in advance, other

guarantees are not spelled

out in the Act.
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TABLE I (Continuedl

EVALUATION OF EXISTING FIAT ACTS

STATES OF MICHIGAN, WISCONSIN, INDIANA, OHIO

AND THE PROVINCE OF ONTARIO

i3. Per Cent of Improvement Guarantees Those utilities not installed prior Presumably this matter is There is no provision of Left to the discretion of Left to the discretion of local IOO per cent of required utilities 4 I 3 3 5

to the recording of the plat should left to the discretion of the this nature in the Act. planning commlssxan. legislative body.
must be guaranteed.

be guaranteed for I00 per cent of local unit of government.

their estimated improvement costs.

l4. Types of Financial Guarantees The Act should provide that all The Michigan Act satisfies There is no provision of Type of securities accep- Same as Indiana.
Provides that any legally recognized 5 I 2 2 4

legally accepted meam of guaran— the optimum condition by this nature in the Act. table are not spelled out.
security is acceptable.

teeing in advance utility install- providing for letter of credit,
The matter is left to

ment costs should be made available cosh surety bond, certified
discretion of planning

to proprietors.
check or other means of legal

commission.

assurance.

I5. Provision for Lot or Parcel Size Relative The Act should permit local govern- The Michigan Act establishes Relative to population of No provision in the Indiana There are no provisions in the other Optimum condition is satisfied. 3 3 O 0 5

to Availability of Utilities ment to require lot sizes only if it has a minimum lot size for local political unit certain mini- Statute relative to minimum statute relative to the optimum conditions.

enacted a zoning ordinance which units without an approved sub- mums are provided for in the parcel or lot size. Sub-

bears a reasonable relationship to a division ordinance. Generally, Wiscomin Act. Generally division control ordinance

Comprehensive Development Plan. the scope of the optimum con- the scope of the optimum must be adopted.

dition is not satisfied. condition is not satisfied.

The Zoning Ordinance and Com- No requirement to establish Sane as Michigan.

prehensive Development Plan should this relationship and co-

be on file in responsible state agency ordinative arrangement.

who also reviews and approves plots.

Where local unit of government fails No provision of this type. Same as Michigan.

to do this the State should establish

minimum lot sizes for areas with

utilities and without bearing a density

relationship.

A

[\J

l6. Provision for Local Subdivision and The Act should specifically provide Adoption of subdivision Same as Michigan. Subdivision Control There is no provision for adoption of Local legislative body can adopt 3 3 2 0 5

Zoning Ordinances for the adoption of Subdivision and ordinance is left to discretion Ordinance must be adopted, subdivision control ordinance and subdivision rules and zoning ordinances

zoning ordinances based upon 0 Com— of local unit of government. however, there is no zoning. Local legislative body must however, there is no specific requirement

prehensive Development Plan. To No mandatory requirement, provision for adoption of adopt procedural rules and requirements. in the statute law.

participate in subdivision activity, therefore, optimum condition
zoning ordinance. There is

the above should be pre-requisite. is not satisfied.
an implied relatiomhip

between the Master Plan

and Subdivision Regulations.

17. Non—Statute or Ordinance Rules - All review agencies should adopt The Michigan Act provides Same as Michigan. There is no provision for Local political unit must adopt rules of Administrative rules one published from 3 3 I 2 3

Adoption and Modifications administrative rules and publish them for the adoption of admini- adoption of administrative procedure, howevar, there is no indication time to time. Their scope and content

free of charge to insure understanding strative rules but does not rules outside the scope of of administrative rules relative to is at the discretion of the State (Province I.

of the operating decision—making provide for their dissemi— subdivision ordinance. agency.

process of review agency. notion.
State agencies not involved. No provisions relative to change.

Not applicable in view of

absence of administrative rules.

18. Plat Preparation - Qualification Plot preparation should be the re- The Michigan Act provides Optimum condition is Provision relative to who Sane as Michigan with local plattirg Plat must be prepared by a registered 4 5 I 3 5

of Surveyor and Monumentation sponsibility of a professional regis— that a plat may be prepared satisfied. is charged with plot commission assuming responsibility for land surveyor.

tered surveyor, who may also be a by a registered civil engineer preparation is absent. ocCuracy of plots.

civil engineer or other discipline or registered land surveyor.

provided requirements for regis- Civil engineer need not be

tration as a surveyor have been necessarily registered as a

completed. land surveyor.

Monumentation should be post- Optimum condition is Optimum condition is No provisions relative to Monumentation is required and may be Planning Act makes no provision for

poned until after physical develop- satisfied. satisfied including survey requirements in the postponed until land is improved. Optimum survey requirements. This is included

merl of streets, however, their penalties for disturbing Act. condition is satisfied. in a special statute low relative to

past installation should be financially or failure to monument.
land surveying.

guaranteed.

i9. Certification Procedures and Anyone with a proprietary interest in Optimum condition is Optimum condition is The Act does not provide Optimum condition is satisfied. Recordation and certification 4 .1 o 5 5

Requirements the plat should be required to sign the satisfied. satisfied. for my recordation pro-
procedures are a part of a special

plot.
cedures.

statute relative to land surveying.

Local legislative body through Optimum condition is Optimum condition is Optimum COndll’lOfl ls satisfied. Certification required by pr'lemll

representative (Clerk and President satisfied. satisfied.
local political unit, ”1° state (Wm/Inc”)

of the Council or Mayor).

and recording agency.

Affected State Agencies and Surveyor Optimum condition is Owrers certificate
Optimum condition ” satisfied.

satisfied. testifies to fact that

approving agencies have

reviewed the plan and county

register of deeds cannot re-

cord plat until certified by

town cle .

Planning Commission No provision for
Optimum condition is satisfied,

certification of planning

commission.

Recording Agency 2:33;: condition '5
Optimum condition is satisfied. Optimum Condition is satisfied 5 5 O 5 3

20. Monetary and Criminal Penalties for Violation of the Act should Optimum condition is Optimum condition is No provision for penalties OPTIMW" Condlilm it satisfied. There is no provision relative to 3 5 O I

Violation demand payment of a fine and/or satisfied. satisfied. upon violation.
review time in Ontario. This is

O

pamble prison term for non-
entirely at the discretion of the

complrance.

State (Province I.

Criminal action must be imtituted No direction provided Same as Michigan.

by responsible state agency or for initiation of legal

I

local governing body. action against non-

l

compliance.

2i. Maximum Legal Review Requirements and The Act should provide for maxi- Optimum condition is Optimum condition is No provision relative to “hunt condition is satisfied.

Provision for Non-Compliance. mum review time by all agencies satisfied. satisfied. review time.

who have approval responsibility.

Failure to respond with review Michigan Act does Optimum condition is The Ohio Act provides for 30 days

period should automatically confer not provide for auto- satisfied. I’OVieW. This review time is insufficient.

approval. motic approval in event

of silence by review

agency-

Total time should be consistent The Michigan Act provides The Wiscomin Act

with the public interest. a minimum of 145 days to 0 provides for IOO review

maximum of I95 days. This days which appears more

appears to be longer than reasonable.

necessary based upon com-

parative analysis with other
TOTAL 7i 74 37 54 78

states .
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variable against a particular state's performance. The de-

gree of subjectivity is reduced as much as possible by the

definition of the following criteria:

- A state satisfies the comparative variable with a

reasonable degree of completeness, 70% to 100%,

relative weighing of optimum conditions, 4 to 5.

- A State only partially satisfies the comparative

variables, 40% to 70%, relative weighing of optimum

conditions, 2 to 3.

- A State fails to satisfy the comparative variable

and is below 40% of satisfaction, relative weighing

of optimum conditions, 0 to 1.

While this methodology is still dependent upon sub-

jective weighing it nonetheless establishes an equal measur-

ing base for all the comparative States. Table 1 by itself

cannot do justice to any comparative analysis, consequently,

each variable will be exposed to each of the comparative

States for narrative exposition. Finally, the variables

represent what in the authors opinion should be optimum re-

quirements of a subdivision law which satisfies the goals

of preserving the public interest, welfare and health.

These optimum conditions have precedence based upon histori-

cal philosophy and earlier statutes such as the 1928 Plan-

ning Enabling Law and are supported by contemporary judicial

decisions as evidenced in Chapter II and are therefore with-

in the police power. The fact that modern contemporary ur-

ban society is becoming more susceptible to environmental

pollution only further supports the need for public regula-

tion of its physical development. While the list of
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variables and their optimum conditions is not exhaustive,

it is believed they represent those principal areas of pub-

lic and private concern.

The following listing of these variables provides

an overview of the key elements of subdivision control mea-

sures while Table 1 further defines the variables to include

a set of optimum requirements.

1. By definition what constitutes a subdivision there-

fore establishing a basis for platting procedures?

2. What kinds of substantive matter are included in the

definition?1

3. How many review stages are there in the approval pro-

cess?

4. How many agencies are involved in the review process?

5. Is there an official agency charged with principal

plat approval?

6. How is the plat circulated to review agencies and

who is responsible for circulating the plan?

7. Are there provisions for extending review time or

does silence provide for automatic approval?

8. Are fees provided for the review of plats?2

9. What role does the planning commission play?

10. What role does the local legislative body plan in

the review process?

 

lSubstantive matter includes number of lots, leases,

duration of lease, mortgage, etc.

2Fees are important to the private sector because

they can be confiscatory in nature or a penalty to function

in a community.



11.

12.

l3.

14.

15.

l6.

17.

18.

19.

20.

21.

45

Are there provisions and standards for the instale

lation of utilities and other improvements?

Does the Act enable local municipalities to require

the guaranteee of utility installations and to what

extent?

What percent of the improvements need to be guar-

anteed?

Does the Act provide for specific forms of finan-

cial guarantees?

Does the Act require minimum lot or parcel sizes

relative to the availability of utilities?

Does the Act permit local subdivision and zoning

ordinances to regulate on behalf of the local mu-

nicipality?

How do administrative rules apply? Are they pro-

vided for and what provisions apply to their modif-

ication?

Who is charged with responsibility for plat pre-

paration? Is a registered land surveyor required

and how is monumentation regulated?

What are the certification procedures?3

Are monetary and criminal penalties provided for

violations?

What maximum legal limits are provided for review

time?

Variable 1, Definition
 

Michigan.--Act 288, P.A. 1967 permits the division

of up to four lots prior to the necessity to plat and an

unlimited number of parcels over ten acres in size. The

definition does not recognize that three or four lots can

 

3 . . . . .
Certification procedures if overly extenSive can

affect approval time.
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create a considerable amount of subdivision activity to

the effect that the purpose of platting is effectively cir-

cumvented. This matter was of greater severity prior to

the amendment which removed the provision that four or less

lots or parcels could be created within a ten-year period

and the next decade would permit a repeat of this kind of

activity.

Another aspect of land division activity which

poses a serious problem in a great many urbanizing areas

is not reflected in Act 288. For example, lots or parcels

of land in excess of ten acres can and have presented seri-

ous future land assembly problems. Areas, perhaps a decade

removed from urbanization forces, are first divided in

large acreage parcels (those in excess of ten acres), which

at the time of ripe urbanization are then made difficult to

assemble because of the multiple ownership characteristics

of these areas. Even if the hurdle of assembly is over-

come, it will come as a consequence of a more expensive

solution which undoubtedly will be passed on to future

purchasers of homes. One only has to inspect the plat led-

gers of many Michigan counties to determine the authenticity

of this condition. Most areas lying on the fringes of ur-

banizing areas consist of a quiltwork of narrow, deep, ten

acres or more parcels. Parcels of 330 feet by 1320 feet

are typical of much of this activity. A further review of

the plat maps of many cities will reveal that these areas



47

have been passed over in the intensive land development

process in favor of large one ownership parcels farther re-

moved from the urbanized parts of the city. Such parcels

have been the catalyst for many zoning cases at variance

with a community's Comprehensive Development Plan, on the

grounds that the planned use did not allow appreciable use

of the large surrounded parcels of land. Therefore overall

size by and of itself is not a sufficient deterrent to im-

pede the platting process. Moreover, more than just the

platting of lands are involved in this issue as is evi-

denced by the above.

Wisconsin.--All of the shortcomings of Michigan's
 

definition likewise apply to the State of Wisconsin. In

one respect the problem is more severe because Wisconsin

permits an unlimited amount of divisions, if the lots or

parcels are over 1 l/2 acres in size, while up to four lots

or parcels are permitted of a lesser size than 1 1/2 acres

before platting is necessary. On the other hand the Wis-

consin statute provides that cities of the first class may

choose to be more restrictive than the State Act. The his-

tory of local responsibility to solve its environmental pro-

blems suggests that this delegation of power is not advis-

able. Therefore any appraisal of the Wisconsin Act in this

regard would not suggest that it is acting in a more respon-

sible manner.
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Indiana.--The Indiana law on the surface appears to

be the most restrictive of all the Acts for it provides that

any division except for agricultural purposes may constitute

a subdivision of land. -There is, however, one flaw in a

strict interpretation of the Act because it further provides

that the planning commission can grant approval to a "metes

and bounds" conveyance if that conveyance conforms to the

master plan. A master plan rarely provides any direction to

deny "metes and bounds" applications. Without further inves-

tigation it would be difficult to draw any conclusions other

than those which present themselves in a literal interpreta-

tion of the definition which does not permit any divisions

for urban purposes by the "metes and bounds" method.

thg,--The Ohio statute provides that any division

of two or more lots, any one of which is less than five acres

in area constitutes a subdivision of land. This regulation

for all practical purposes in urban areas would require plat-

ting because of its limited division aspects and size.

It is not economically feasible to create lots of

five acres or more, and in this.respect five acres is as ef-

fective as ten acres. However, what this provision fails to

recognize is the multiple ownership characteristics of land

on the fringes which this creates just as in the case of

Michigan. In one respect it may bring about a more compli-

cated situation than Michigan because a lesser frontage is

possible while achieving the minimum acreage requirement.
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For example the owner of a 40 acre parcel (1320 x 1320)

would be able to create eight parcels, each 165 feet wide.

This could create enormous future land assembly problems in

the future. Therefore, this definition cannot be treated

as the ideal state, whether or not it is an improvement

over the Michigan definition is difficult to determine. It

probably is more effective in the urbanizing areas and less

effective in rural areas.

Ontario.--The Province of Ontario delegates to a

local board of appeals the power to grant "metes and bounds"

conveyances as a consequence of the area under considera-

tion being declared an area of subdivision control. The

Minister of Municipal Affairs can declare an area as an area

of subdivision control at his own initiation or as a result

of request by a local legislative body. In the event there

is no board of appeals, consents must be given by the Minis-

ter himself. A board of appeals must have adopted rules of

procedure which likewise have been approved by the Minister.

These rules provide the basis for determining whether a con-

sent is granted or not. Moreover the board of appeals is

empowered to determine the size and configuration of any

granted conveyance. The extent to which "metes and bounds"

divisions of land are permitted would depend upon local

boards of appeals and their approved rules of procedure.

On the basis of the author's experience in Ontario it is

possible to conclude that "metes and bounds" divisions are
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becoming increasingly difficult and many boards of appeal

do not permit more than two or three divisions and further

require them to be of such a size that they can be included

in a future subdivision of the balance of the land. The

effect of this action is that it makes possible temporary

"metes and bounds" divisions which later are included in

any subdivision of contiguous unplatted lands.

Summary.--It would appear that Ohio is the most re-

strictive of the comparative states in terms of land par-

celation that is permitted without platting while Wisconsin

would appear to be the least restrictive. The validity of

a minimum parcel size of ten acres is questioned even though

it would appear to satisfy the goals of public health, safe-

ty and welfare. It is suggested that there is a broader

question involved here, namely, the relative degree of dif-

ficulty caused to future land assembly efforts by permitting

unlimited parcelation of ten acres or more. Perhaps this

problem cannot be solved given a strong heritage of American

property rights but it is one which ought to be considered.

On the other hand, a solution may be possible by zeroing in

on the fringes of urban areas.

Variable 2, Substantive Inclusions
 

Michigan.--The Michigan Act, in addition to the nor-

mal fee simple sale of land, provides that a lease in excess

of one year constitutes a division of land and therefore
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requires platting. Another aspect of the definition is the

provision that land for a building development may also con-

stitute a division of land. This language is not unique to

Michigan for it is likewise included in the Wisconsin sta-

tute. It's meaning is, however, unclear and can be confus—

ing. For example, would each of the buildings in a planned

shopping center constitute a building development and there-

fore require platting? It is suggested that a literal in—

terpretation of the Act could result in this interpretation.

What would it accomplish to require a single owner of a

planned project to plat his land into separate blocks? In

regard to the question of leases, leasing can be an effec-

tive method of circumventing the intent of the Act and

therefore should rightly be a substantive matter for in-

clusion in the definition. However, a lease of one year's

duration is perhaps overly restrictive and again could

lead to unnecessary subdivision activity and expense. The

Ontario law which provides that a lease is a division when

it is for a period of 21 years or more makes more sense.

The Michigan Act does not provide for such an evantuality.

Wisconsin.--The Wisconsin statute provides for fee
 

simple sale, and for purposes of a building development.

The same problems arise with respect to the question of

building development as described in the case of Michigan.

Wisconsin is not cognizant of the division potential and
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consequently possible circumvention of its Act through

mortgage and lease arrangements in view of the fact that it

is silent in regard to these elements.

Indiana.--The Indiana statute definition contains

no similar direction and provides only that any division of

land constitutes a subdivision. Presumably this would have

to be a fee simple arrangement. This definition like Wis-

consin permits one to circumvent the provisions of the Act

by lease and mortgage arrangements.

thg.--The Ohio statute presumably provides that a

division of land is that which results from a fee simple

arrangement and therefore fails to fully attack the problems

of land division by other than the platting process.

Ontario.--The Ontario statute provides not only for

fee simple arrangements and leases, but mortgages and other

charges on land. Its coverage is the most comprehensive

while at the same time realistic in that its intent is to

block purposeful circumvention. That it manages to do by

providing that leases and mortgages of land in excess of 21

years or more are in fact divisions of land. The histori-

cal bases for the provision of 21 years is not known except

that it seems like a reasonable duration upon which to con-

sider the conveying effects of leasing. It seems unlikely

that anyone would make a substantial investment in property

improvement if the period of the lease were for less than

20 years.
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Summary.-—Ontario's definition is the most inclu-

sive of all the comparative states in that it recognizes

that land divisions can be created in more ways than the

fee simple method. Michigan is likewise alert to the more

inclusive notions of land division; however, Michigan may

have created a situation which is detrimental to the pub-

lic interest if the effect of the Act is to needlessly in-

crease the costs of providing housing. Wisconsin would

appear to be most suspect to circumvention of platting re-

quirements by means of leases and mortgages. Even though

Ohio and Indiana are likewise suspect the greater control

exercise by the planning commission may afford a means of

averting circumvention.

Variable 3, Review Stages
 

Michigan.--The Michigan Plat Act requires three

distinct approval stages, namely tentative preliminary,

final preliminary and final approval. In reality, how-

ever, there are innumerable required approvals from vari-

ous review agencies within each formal approval stage. A

pre-preliminary review procedure has now been made volun-

tary and at the discretion of the proprietor.

The tentative preliminary stage is a 90-day re-

view period primarily for the purpose of review by the lo-

cal governing body and its agencies. Presumably the plan-

ning commission's review is executed during this time but
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no specific delegation is granted the planning commission.

Tentative approval gives the proprietor a one-year period

in which to conclude a final preliminary plan. The flow

chart included in the Appendix as Illustration 1 more ful-

ly describes this procedure.

Michigan, to a greater extent than any of the com-

parison states has established a specified delegation of

review procedures. Important as it relates to total re-

view time, these reviews are not all concurrent.

Wisconsin.--The Wisconsin statute provides offi-
 

cially for a two tier approval process, one, a preliminary

approval stage (which is not mandatory) and, two, a final

approval stage. In Wisconsin the Director of the Depart-

ment of Resource Development holds approval powers in

cities not of the lst class and unincorporated land in

counties in excess of 500,000 persons. This review stage

presumably is in addition to that allowed the local govern-

ing body and is for a 30-day period. Likewise in Wisconsin

there is specific provision for the delegation of review

powers to various State agencies. They run concurrently

and for periods not to exceed 20 days.

Indiana.--The Indiana planning statutes which ad-

dress themselves to subdivision control measures do not

provide a specific direction for review of a proposed plat

by other than the planning commission. The planning com-

mission is required to hold a pulbic hearing and give
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notice thereof. All the evidence indicates that the sub-

mission of a plat is a one step procedure unlike Michigan

and Wisconsin.

thg.--The Ohio statute basically provides for a

two stage plat approval process. The local planning com-

mission receives the plat and has 30 days to approve the

plan, reject it or require modifications. Upon disposi-

tion of the preliminary plan the proprietor then prepares

a final plat for resubmission both to the planning commis-

sion and the county board of supervisors. The county

board of Supervisors has 30 days to approve or reject the

plan. In the event the plat is satisfactory and is signed

by the planning commission, the county board of supervisor

will deposit it for recordation.

Ontario.--The Ontario statute provides for a two

stage plat approval. The plat is submitted to the Minister

for draft approval and upon receipt of draft approval the

plan may be submitted for final approval. There are no

specific provisions relevant to review time. This is at

the discretion of the Minister.
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Variable 4, Agencies Involved in

Review Process4

 

 

Michigan.--Local, county and state agencies are all

involved in the review process and include the local govern-

ing body, the county road, drain and health commissioners,

the state treasury department. Not all reviews are concur-

rent and consequently contribute to an extension of overall

review time. It should be noted that no provision exists

in the Michigan Act for review by the local and regional

planning commission.

Wisconsin.--Wisconsin, as in many other points of
 

comparison, is similar to Michigan or perhaps this state—

ment should be made in reverse order because the Wisconsin

Act predates the Michigan act. The Act in any event pro-

vides for review by local, county and state agencies. Il-

lustration 2 in the Appendix describes the nature of the

review agencies and their affect upon review time. Basi-

cally these agencies include the governing body and/or the

planning commission and in certain other cases the director‘

of resource development who in turn refers the plan to

 

4There is some divergency in the manner in which

local and state review agencies are involved in the sub-

division process. It is not always possible to determine

in some of the states such as Indiana and Ohio if all nec-

essary agencies are brought into the review process as op-

posed to Michigan which clearly identifies the participants

in the subdivision review process.
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affected state agencies. Once again review time is affected

by the very act of enlarging the number of review agencies.

All necessary agencies are involved in the review process.

Indiana.--In Indiana, on the basis of its statute,

it would appear that only the planning commission is in-

volved in the subdivision process.5 The following quote

from the Act is indicative of the planning commission's

role.

All control over the plats granted by other statutes,

so far as they are in harmony with the provisions of

this act, shall be transferred to the commission hav-

ing jurisdiction over the land involved.

Whether or not the public interest in Indiana is adequately

protected by this limited review process is difficult to

determine without some kind of sampling survey of Indiana

communities. The author accepts the position that there

is a number of aspects of subdivision approval which are

beyond the competence of the local planning commission.

It would appear imperative that certain state agencies

should be involved in any review process. Highways, health,

and conservation departments certainly function to insure

the promotion of the public health, safety and welfare. The

absence of environmental input from these agencies cannot be

desirable.

 

5Revised Statutes of Indiana, Burns Chapter 53-752.

6Ibid.
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thg,--The Ohio statute lies somewhere between Wis-

consin and Indiana in its delegation of authority. Ohio

grants primary approval emphasis to the local planning com-

mission with adopted rules of procedures which have been

sanctioned by the local governing body. Like Indiana, it

is not possible to determine from the Platting Act, section

711, the role played by the State of Ohio in the subdivision

process.

Ontario.--Local government and the local planning

commission are involved in the subdivision process in an

advisory capacity. The Minister of Municipal Affairs exer-

cises sole responsibility for subdivision approvals (how-

ever, there is an appeal procedure). It is the Minister

who circulates the plat to all agencies whom he believes

to be involved. They are usually the same for all subdivi-

sions and include all the Provincial agencies such as edu-

cation, highways, health and water resources. At the local

level the agencies include the local governing body, the

planning commission, board of education, and utility com-

panies.

Summary.--Michigan obviously involves more agencies

in a specific delegated sense than any other comparative

state. There is ample evidence in the historical analysis

of subdivision activity to justify including in the review

process state, local and county agencies. Each of these

levels of government has a unique role to fulfill and
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subdivision activity oftentimes spans the total spectrum

of these agency responsibilities. Therefore, any judgment

of the Michigan Act opposed to the comparative States would

be weighed very high while Indiana would appear to justify

a low score.

Variable 5, Official Agency Charged

With Plat Approval

 

 

This question demands a determination of whether or

not there are clearly defined lines of plat approval respon-

sibility. This is important as a means of direction to the

subdivider. Multi and equal responsibility is confusing

and contributes directly to delays.

Michigan.--In Michigan the lines of directive re-

sponsibility and who plays the principal approval role is

confused. While it would appear that the local governing

body plays the predominate approval role, in certain in-

stances this is not necessarily true. For example, in many

parts of Michigan including incorporated cities the county

road commission exercises considerable authority over plats.

Moreover, various state review agencies also enjoy distinc-

tive approval powers such as the Michigan water resources

department and others previously cited. Perhaps the most

accurate conclusion would be to say that the local govern-

ing body must approve a plat if it is to make any headway

short of the judicial process and that while other agencies

enjoy approval roles, these are secondary to the governing

body.
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Wisconsin.--Wisconsin is similar to Michigan ex-
 

cept that it provides that the authority to approve or re-

ject may be delegated to the planning commission. The na-

ture of such inclusion is often sufficient to permit the

planning agency to assume the predominate role in the ap-

proval process.

Indiana.--Indiana statutes leave little doubt that

the planning commission has-exclusive control over approval

of plats. Presumably all of Indiana's incorporated and un—

incorporated areas have either local planning commissions

or regional planning commissions.

thg.--Ohio is not unlike Indiana in the sense that

approval of the planning commission is required. However,

the planning commission shares this role with other agencies.

Moreover, the rules and regulations adOpted by the planning

commission must first be approved by the governing body.

Ontario.--The Minister of Municipal Affairs exer-

cises exclusive control over the approval of subdivisions

short of the judicial process of appeal.

Summary.--Ohio and Wisconsin would appear to have

both found a reasonable solution to this function of plat

procedures. There is ample justification to conclude that

some agency ought to have the responsibility to coordinate

the approval process and to assume a key role in the pro-

cess. While it is suggested that the planning commission

should assume this role, it would appear desirable to
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include a planning type agency at the state level to coor-

dinate activities at this level which are acutely involved

in the subdivision process. No State, in the author's

opinion, has managed this very well. Indiana and Ohio

share the weaknesses of a limited review base while Ontario

is rather autocratic in its position.

Variable 6, Plat Circulation

anleesponsibility

 

 

This aspect of the subdivision process is important

because the circulation of the plat to review agencies must

be clearly identified. It is suggested that it is a hard-

ship to require the subdivider to assume this responsibility.

Michigan.--The Michigan plat law requires the pro-

prietor to circulate the plat to all review agencies. In

View of the fact that reviews are not necessarily concur-

rent, this places undue burden upon the proprietor and is

a contributor to the total time it takes to complete a plat

to final approval in Michigan.

Wisconsin.--In Wisconsin the subdivider, planning
 

commission and director of the department of resource de-

velopment share responsibility for plat circulation. The

planning commission circulates the plat to local review

agencies while the director circulates the plat to state

review agencies.

Indiana and Ohio.--In both of these states, in

View of the predominate role of the planning commission,
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one must assume that only the planning commissions receive

the plat as no other circulation is spelled out except that

in Ohio other local agencies have review powers such as the

Board of County Commissioners, Director of Public Works and

the Regional Planning Commission.

Ontario.--The subdivider submits the required num-

ber of c0pies to the Minister who, in turn, circulates them

to review agencies. There are no specific time limitations

for review.

Summary.--Wisconsin most closely approximates the

ideal situation in that circulation of the plat at the lo-

cal level is handled by the planning commission and at the

state level by the director of the department of resource

development. Michigan, on the other hand, places total re-

sponsibility upon the proprietor. The question of circula-

tion is not relevant to Indiana and Ohio.

Variable 7, Review Time-Extension,

Rejection or Approval

 

 

This provision can be a source of irritation to

those involved in the land development process. If review

times are not adequately spelled out in the Enabling Act,

and what happens in the event there is noncompliance with

these limitations, there can be abuses to the rights of the

proprietor seeking a decision on a proposed subdivision.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--In

Wisconsin and Ohio there is a provision whereby failure to



63

respond within the statute time limits confers automatic

approval.‘ In Michigan, definite time limits are spelled

out for review but there is no provision to indicate what

happens when the review agency does not respond. Indiana

provides no direction at all in this regard and, like

Ontario, presumably there are no time limits. This lies

solely with the discretion of the planning commission in

Indiana and the Minister in Ontario.

Variable 8, Fees
 

The provision of fees for reviewing plats and per-

haps employing specialized assistance needs to be identi-

fied.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--
 

Michigan and Indiana make provision for levying fees for

review and examination purposes. Wisconsin, Ohio and On-

tario make no provision for levying fees. While most Acts

are not specific in regard to the matter of fees, it is

felt that fee considerations should permit a local unit of

government to pass on the costs of consulting services rel-

ative to the specific plan of subdivision to the proprietor.

Variable 9, Role of Planning

CommisSion

 

 

This matter has been discussed in previous chapters

in which the hypothesis was that the local planning commis—

sion should play a viable role in the subdivision process
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because the act of subdividing land is, after all, one ve-

hicle for implementing the comprehensive development plan

and is the major urbanizing force in the community. These

aspects far outweigh those of recordation and title guar-

antee which ought to be a less complex matter and hardly

worth the emphasis it receives particularily in Michigan.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--

To capsulize what has already been discussed previously,

it will be recalled that only in Michigan is there no spe-

cific provision for the role of the planning commission,

whereas all the other State Acts provide for a meaningful

and viable role for the planning commission.

Variable 10, Role of the Local

Legislative Body

 

 

Of course it would be naive to assume that the

local legislative body should be divorced from the sub-

division process. Its function, however, should be of a

policy making nature which should then be delegated to

its constituent agencies for implementation.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--In
 

Michigan more than any other state, the legislative body is

made a prime mover in the subdivision process as distinct

from a policy making role. In both Wisconsin and Ohio their

role is definitely one of a policy making body in View of

the prerequisite that the local governing body adopt rules

and regulations governing the platting of land with the
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planning commission then acting as the delegated review

agency. In Ontario the local governing body does not plan

an important role in the review process. However, in On-

tario one must remember that the local legislative body

formally adopts a master plan which establishes policy for

land development decisions. Therefore, the local governing

body does in fact, play at least an indirect policy making

role.

Variable ll, Provisions for In—

stallation of Municipal Utilities

 

 

It has been assumed, because of historical problems

previously identified in this thesis, that plat laws should

make specific delegation of authority to impose conditions

as to the installation of utilities. Certainly this is in

keeping with the public health theme of plat regulations.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--
 

Because this fact is so universally held it is not surpris-

ing that all of the comparative Acts make such a provision.

However, it should be recalled that it was only recently

that such provisions were specifically provided in Michigan

. . 7

over and above the prOViSion for water and sewer.

 

7Act 177, Sec. 23, P.A. 1929.
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Variable 12, Guarantees for Utilities
 

The history of subdivision activity abounds with

evidence of a period when a gerat deal of over subdivision

activity took place where the only requirement was the draw-

ing of a subdivision and its recordation. Many of these

paper subdivisions had to be developed at great public ex-

pense. Many of these were not developed until the post war

period in spite of their recordation in the twenties. In

many other instances, bankruptcies were common after only

partial installations were completed leaving a great num-

ber of lot purchasers holding nothing but a paper lot after

having been promised full utilities. These abuses were

corrected in the post war period and most state Acts pro-

vided for financial guarantees to insure the installation

of required utilities.8

Michigan, Wisconsin, Indiana, Ohio and Ontario.--

All of our comparative States permit governing bodies or

the responsible approving agency to require either pre-

installation or some form of financial guarantee. Michigan

is somewhat different, however, in that by specific provi-

sion it may require pre-installment of utilities. This can

be an onerous requirement in that it imposes certain limits

on the usual methods for financing subdivisions.

 

8American City Planning, op. cit., p. 213.
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Variable 13, Percentage of Utility

Guarantee and Types of Guarantee

 

 

It is important that the Act provide for the extent

to which guarantees may be required. Whether they should

be 100 percent or something less than that, is, of course,

important to the subdivider and local administrative body.

It is also desirable to spell out acceptable forms of guar—

antee such as cost, bonds and similar forms of guarantee.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--In
 

all states but Wisconsin this matter is left to the discre-

tion of the local legislative body or approving agency. In

Wisconsin there is no provision for requiring guarantee of

improvements. However, in view of the fact that Wisconsin

provides that facilities shall be provided without cost to

the municipality (Sec. 236.13(2)(b) and further provides

for a municipality imposing more restrictive requirements

than the Act (Sec. 236.45 (2)), one is led to believe that

guarantees are required.9

In Michigan specific forms of security are provided,

namely, a letter of credit, cash security, and certified

check, whereas in Indiana and Ohio this matter is left to

the satisfaction of the approving authority. In Ontario

any legally recognized assurity is possible, while there are

no provisions for assurity or forms of guarantee in Wisconsin.

 

9Wisconsin Statutes, Sec. 236.13(2)(b) and 235.45(2),

Chapter 236.
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Variable 14, Forms of Finan-

cialquarantee

 

 

Financial guarantees can take many forms. For this

reason it is important that the various state Acts should

make provision for the method which utilities should be

guaranteed.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--
 

Forms of guarantee in Michigan include a cash deposit, cer-

tified check or irrevocable bank letter of credit. The pro-

prietor has the option of determining which type of finan-

cial guarantee he wants to deposit.10 Wisconsin makes no

11 In Indiana and Ohioprovision for financial guarantees.

the form of guarantee is left to the discretion of the lo-

cal municipality.

Variable 15, Lot Sizes and

Relation to Utilities

 

 

The early emphasis upon public health aspects of

subdivision activity brought about a concern over minimum

lot sizes relative to availability of municipal utilities.

Michigan.--The Michigan Act provides that except

in cases where a municipality has duly adopted subdivision

regulations and a zoning ordinance and where the subdivi-

sion is going to be connected to a public water and a

 

10Act No. 288, P.A. 196 (MSA 26.430(182)

11Wisconsin Statutes, Revised Code, Chapter 236.13

(2)(b).
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public sewer system, the lot may not have an area of less

than 12,000 square feet with a minimum width of 65 feet.

It was determined that the Act is ambiguous because it may

be interpreted to say that only in areas where a subdivi-

sion ordinance has been adopted can lots be of lesser size

than 12,000 square feet. In certain instances, particularly

where "snob" zoning is in effect, the State may be providing

a legal basis for not permitting lots of smaller areas even

though public water and sewer systems are available. This

may partly explain the reason why so many municipalities

have not adopted subdivision ordinances. There is no re—

lationship between lot size and availability of utilities

and density. Presumably an apartment dwelling may be con-

structed on a 12,000 square foot lot without public sewers

and water.

Wisconsin.--The Wisconsin statute likewise has es-
 

tablished minimum lot size requirement. It provides that

in counties having a population of 40,000 or more, each

lot in a residential area shall have a minimum average

width of 50 feet and a minimum area of 6,000 square feet

and in counties of less than 40,000, each lot in a residen-

tial area shall have a minimum average width of 60 feet and

a minimum area of 7,200 square feet. In municipalities,

towns and counties adopting subdivision control ordinance,

minimum lot width and area may be reduced provided lots are

served by public sewers. Wisconsin's Act may, on the other
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hand, permit unhealthy conditions to arise; however, admin-

istrative rules do provide for percolation tests to deter-

mine satisfactory conditions for private systems. Presum-

ably this would act as a check to development which may

give rise to a health problem.

Indiana, Ohio and Ontario.--In these three States
 

no specific provisions are made for minimum lot sizes.

Presumably this is a matter for local determination in

Indiana and Ohio under the review and approval powers of

the planning commission and in Ontario, the Minister.

Such a condition in Ohio and Indiana cannot be considered

desirable particularly in those situations where there is

no planning commission. It is highly possible that in the

most rural, out-state areas of Ohio and Indiana that there

will not, in fact, be any local planning commission. Ohio

and Indiana leave themselves open to the most flagrant

abuses of subdivision practices by not providing for situa-

tions where there is no planning commission.

Variable 16, Subdivision and

Zoning Ordinances

 

The role of subdivision and zoning ordinances and

their relationship to the subdivision process needs to be

spelled out in subdivision control acts. It is important

because many subdivision regulation acts have included
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within them provisions relevant to size of lots as evidenced

above. Without clarification there is a conflict with the

municipality's local zoning codes.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--In
 

all instances except Ohio and Ontario there are specific

provisions concerning local subdivision regulations and

zoning ordinances. These basically determine standards and

design. In Michigan, in spite of a provision that the mini-

mum size lot is to contain 12,000 square feet in area, the

local zoning code takes precedence in the event that the

municipality has adopted subdivision regulations by ordi-

nance. This condition is of interest because one has to

question the event of a municipality which has not adopted

12
subdivision regulations by ordinance. In such cases there

is an apparent conflict.

Variable 17, Administrative Rules
 

It is not always possible or even desirable to spell

out all things in statute law. Certain matters must be left

to administrative decision making. It is best, however,

that such administrative decision making be based upon

adopted rules of procedure and adequately published. Such

rules should not be capriciously changed without public no-

tice and the opportunity for debate.

 

12

560.186.

Michigan Statutes Act 288, P.A. 1967, Chapter
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Michigan and Wisconsin.--In both Michigan and Wis-
 

consin, the State plat manual includes the administrative

rules of the various state review agencies. Authorization

for such administrative rules are contained in the Act.

What these Acts fail to do, however, is to provide for ade-

quate public debate for changes in the rules from time to

time. Such an oversight can be tantamount to an exercise

of power over and above that envisioned by the Act.

Indiana, Ohio and Ontario.--The above three make
 

no provision in the Act for administrative rules other

than those implicit in local subdivision regulations.

Variable 18, Plat Preparation

and Monumentation

 

 

Responsibility by professionally qualified persons

is necessary to insure the public interest in terms of sur-

vey standards and its sensitive relationship to good title.

The qualifications to conduct proper land surveys require

training. Licensing requirements determine one's qualifi-

cation in this area. Certainly it is in the public inter-

est to require that surveys be done by those professionally

qualified to do so. In the matter of monumentation, it has

been a source of annoyance to surveyors to require the in-

stallation of the principal markers before the subdivision

is developed, because in all too many situations the markers

were destroyed in construction processes. The State on the

other hand has been concerned with some form of guarantee
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that would insure the installation and replacement of

markers when destroyed or not placed in the ground immedi-

ately.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--In
 

Michigan and Wisconsin specific requirements are made rel-

ative to the preparation of plats and monumentation. Reg-

istered land surveyors and engineers must prepare plats and

certify them. Monuments can be placed in the ground at a

later time provided guarantees are provided. In Michigan

posting of such guarantee is specific, $25.00 per monument

and corner markers $10.00 per marker, whereas in Wisconsin

such amounts are left to the discretion of the governing

body.

Indiana and Ohio do not provide any specific direc-

tion concerning the preparation of a plat, however, in the

case of Indiana other Acts specifically with respect to re-

cordation may very well address themselves to this matter.

Variable 19, Certification
 

Certification procedures like plat review circula-

tion can present certain problems with respect to time.

The required signatures on a plat is an issue which needs

clarification, otherwise needless delay can be created by

overemphasizing this aspect of platting.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--
 

Michigan has gone much farther than any other state in this
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regard and requires that all designated approving agencies

sign the plan. As many as eleven certificates could appear

on the face of the plat.

In Wisconsin, a much more reasonable approach seems

to have been taken. A plat must contain the certificate

of the owner and surveyor and an affidavit that the plan

has been submitted to approving bodies before the register

of deeds can record the plat.

In Indiana, no recordation directions are provided

and in Ohio the act requires certification by the planning

commission. In Ontario this matter is regulated by a spe-

cific registry act distinct from the powers of the Minister.

Variable 20, Penalties
 

Statute laws cannot be very effective unless there

are penalties provided for their violation.

Michigan, Wisconsin, Indiana, Ohio and Ontario.--

Michigan and Wisconsin provide specific penalty provisions,

namely, a fine or a number of days imprisonment. Indiana

and Ohio make no provision for violations of their plat

act. The Minister of Municipal Affairs in Ontario can take

legal action against violators.

Variable 21, Legal Time Review Limits
 

The question of review time is no doubt the most

important aspect of subdivision control in the minds
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particularly of land developers. The concern of a great

number of land developers in Michigan has given credence

to this statement. If such is the case then obviously the

provisions of each act relevant to this matter are of im-

portance in any comparative analysis.

Michigan.--In terms of totaling up specific time

provisions of the Michigan Act legal time provisions are

a minimum of 145 days and a maximum of 195 days. Appendix

1 consists of statements by land development firms in Michi-

gan which substantiates this estimate. The maximum legal

time limits can be exceeded in the event the proprietor

agrees to the extension provisions provided in the Act.

These firms were successful in completing plat recordation

in 155 days in one case.13 It must be emphasized, however,

that this is a highly professionalized organization which

is geared to meet the demanding requirements of the Act.

It would be doubtful if a less professional organization

could, in fact, achieve this time factor. More than likely

something approaching the maximum level is the rule rather

than the exception.

While it is not possible to compare this with Indi-

ana because Indiana does not spell out any time factor in

 

13Letter of verification from Smokler, Pulte and

Thompson-Brown attesting to length of time to complete plat-

ting, footnote-Appendix l.
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its Act, nonetheless, the fact that only a limited number

of participants are involved in the subdivision process

would seem to support the position that Michigan certainly

requires a longer time period than either Wisconsin, Indi-

ana or Ohio.

Wisconsin.--Legal statute provisions in the Wiscon-
 

sin Act are 100 days. There does not appear to be any evi-

dence at least in the Act that this is easily circumvented.

Indiana.--No statutory provisions exist in the

Indiana Act relevant to review time.

thg.--The only provision in the Ohio statute is

30 days. Without further investigagion it is not possible

to determine the authenticity of this provision. It seems

highly unlikely that the subdivision process can be accom-

plished in this short period of time.

Ontario.--There is no provision for review time

in Ontario as this matter falls entirely within the juris-

diction of the Minister. On the basis of the author's ex-

perience in Ontario it can be concluded that the subdivi-

sion process from preliminary to final plan is a period

of between six months to one year.

Conclusion

This comparative analysis is further described in

Table 1. On the basis of previously described weighing

criteria the variables described in the foregoing lead to
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the conclusion that the Michigan Act has a great many de-

sirable elements in it. Without being redundant it should

be recalled that the basis of this normative evaluation in

large measure is based upon historic precedence in the use

of the police power.

Table 1 suggests that the Province of Ontario pro-

vides the best form of administrative and regulatory prac-

tices necessary to insure that the public health, safety,

and welfare is protected. These areas of concern automat-

ically include the cognition that the subdivision process

is an integral part of the planning process as it is an

implementation tool for the purposes of bringing to fru-

ition parts of the Master Plan. In this respect the sub-

division process exceeds the mere concept of subdivision

problems as recording and title problems. Indeed, they

are seen as minor problems and therefore when placed in

this perspective the whole business of time becomes rather

meaningless. The importance of rational urban development

cannot be measured by how long it takes to record a sub-

division, which, when developed will have established an

urban pattern of 100 years duration or more.

Wisconsin is next in line because the urban plan-

ning mechanism is interwoven into the fabric of the sub-

division process within the whole context of preserving

the public interest in recordation problems. This is
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achieved by a combination of planning review requirements,

a review process and adequate recordation and title require-

ments.

Michigan, while scoring higher than Ohio and Indiana,

only does so because of the detail of the act in terms of

providing adequate reviews, provisions for utilities and im-

provements, and the relationship established between zoning

and subdivision laws.

Ohio and Indiana do not measure up very well be-

cause these acts leave a great many things unsaid and their

very shallowness and lack of detail ignores the complexity

of the subdivision process. Merely providing for local

planning commission review and approval may or may not be

satisfactory.

As an overall point of view not one of the four

states really goes far enough in relating the role of the

subdivision process to the planning and urbanization pro-

cess. A greater discussion of this point will be included

later in this thesis.



CHAPTER V

RELATIONSHIP TO LAND

DEVELOPMENT PROBLEMS

This chapter serves as a basis for justifying

some of the conclusions emanating from the study. In ad-

dition to police power concepts and the historical foun-

dation of subdivision regulations, this discussion will

help place the subdivision issue in a more contemporary

setting by getting at a very basic subdivision question,

namely, the impact of subdivision controls upon the costs

of developing land.

Up to this point our concern has principally con-

cerned those aspects of subdivision regulations pertinent

to the protection of the public interest, welfare and

safety as provided within the police power. This has been

used as a basis to develop certain conclusions based upon

historical precedence as to the scope of such regulations.

It is desirable that one does not ignore a truly critical

area of subdivision regulation, namely the dollars and

cents problem which inevitably is a by-product of all reg-

ulatory devices. Our attention is directed to this area

79
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of concern because in large measure they temper, rational-

ize, and make more objective the conclusions which flow

from the study in its entirety.

Subdivision control acts are, of course, regula-

tory in their nature in that they attempt to correct the

abuses inherent in a laissez-faire, buyer beware environ-

ment. These regulations are concerned with preserving

the public health, safety and welfare and in the process

of assuring these guarantees, delegations of power are

granted local municipalities to impose conditions to sat-

isfy the basic intent of the Act central to this thesis.

Regulation of the free market has inherent in it a cost

relationship.

Historically, the property rights concept was

thought to endow its possessor with inalienable rights

which included misuse and abuse, with one motive, the max?

imum of profit. Land decisions were certainly not con-

servation decisions nor was there any great concern over

assuring future owners of a decent environment or even

equitable title. Future owners looked at the land in the

same light as former owners. Land was a chain of economic

motivations. With increasing urbanization and evident

abuses in land development (including in some cases, out-

right deceit and illegal practices) it became apparent

that the public needed protection and municipalities would

have to be granted certain powers to assure the provision
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of basic utilities needed to preserve the public health,

interest and safety. Typical of the subdivision boom was

early Chicago, under the aegis of responsible forerunners

of the planning profession. Early planners overestimated

potential future population as the Chicago example clearly

demonstrates. Charles Wacker estimated that Chicago's

regional area population would be 18,000,000 in 1974, and

as a consequence of this kind of projection, the metrop-

olis of Chicago and its sister cities in Cook County were

burdened with 894,000 unused lots at the end of the 1920's,

a high proportion of which were destined to become tax de-

linguent in the depression of the 1930's.1

Land development regulations handed down to local

government by state subdivision control laws made the busi-

ness of developing land a more capital investment demand-

ing operation. Intensive capital development investment

opportunities have the effect of raising the initial costs

of the product. In this case it was a typical residential

lot. Where formerly the land developer crudely placed in

a dirt road and then left the installation of basic util-

ities to local improvement devices through the petition

vehicle, he was not required to install certain services

at the outset and immediately the cost of purchasing a lot

 

lMel Scott,. History of American City Planning (Uni-

versity of California Press, 1969), p. 213.
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had to reflect this additional service cost. Moreover, the

huge sums of money required to develop the typical residen-

tial subdivision required land developers to turn to finan-

cial institutions. Since this kind of financial assistance

carried considerable risk, such a risk venture was, and is,

reflected in the higher interest costs of acquiring such

monies. A spill-off of this phenomena of land development

financing conditions has been to create a situation of near

oligarchy in many urban centers. Increasingly the land de-

velopment industry has achieved a level of professionaliza-

tion and know-how which has tended to reduce the number of

participants in the land development process. No longer is

it typical for the farmer to subdivide his land as urban

pressures create a demand for subdivided lots. Usually, his

land is sold to a large professional land development com-

pany sometimes on a profit sharing basis or some other finan-

cial arrangement which reduces the developer's cash equity in

the land.2 The land development industry has definitely be-

come a capital intensive industry where the money lending in-

stitutions plan a great part, which consequently has caused

a spiraling in costs. These costs have been passed on to the

consumer and are reflected in the high costs of house buying.

 

2See Urban Land Institute Manual reference to such

profit sharing plans in the case of the Walter Neller Company,

Lansing, Michigan. '
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Another characteristic of the subdivision process

brought about by these Acts is the length of time it now

takes to gain the various required approvals. The effect

of this action makes it necessary for the large developer

to develop a surplus number of lots so that he is never at

any one time out of lots on which to build and market his

houses. Having in reserve a surplus of lots is a costly

arrangement much like the large manufacturer who requires

huge inventories. Large inventories represent a great

deal of locked-in capital. Considering the high interest

rate characteristic of land development, this further adds

to the total costs of land development, and the further

paring away at potential profits. In the past decade lo-

cal ordinances regulating subdivision development practices

have become more and more demanding in terms of required

utilities such that in most metropolitan areas the deve10per

of residential land in particular is required to install the

full range of municipal utilities including hard surfacing

and curbs and gutters. Some ordinances go as far as re-

quiring certain landscaping improvements such as street

trees.3 This practice varies from city to city and this

 

3Survey conducted by the writer in 1968 when em~

ployed by the City of Lansing, of Michigan Cities and evi-

denced by current subdivision ordinances written for client

cities by Parkins, Rogers and Associates, Planning and Re-

newal consultants, Detroit, Michigan.
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fact is in itself an additional problem to the large land

developer whose operations may cover an entire metropolitan

area or even an entire state. The lack of uniformity, not

necessarily on the types of utilities but on their sizes,

is an annoying problem which confuses the whole cost ac-

counting program of the land developer. For example, some

local areas may require 3-foot sidewalks and 8-inch sani-

tary sewers whereas a contiguous local area may require a

4-foot sidewalk and a lO-inch sanitary sewer. Moreover,

county regulations may vary from county to county and this

further adds to the complexity of land development deci-

sions.

While few would argue that the costs identified

above should not be lowered by reducing the number of util-

ities or aesthetic accounterments now required, nonetheless,

there are means short of this to effect cost savings to the

land developer. It is important to advocate economies be-

cause they will help to keep down the costs of providing

urban land to various types of land use consumers. The two

means which hold the greatest potential without reducing the

quality of land development is, one, effecting the shortest

time span possible for plat approval and, two, a reasonable

standardization of required services. The former will have

a direct bearing on accumulated interest charges, while the

latter will permit a degree of certainty which in itself

aids the developer's planning program.



CHAPTER VI

CRITIQUE AND RECOMMENDATION%,MICHIGAN

SUBDIVISION CONTROL ACT

General Critique
 

Based upon the comparative analysis described in

Chapter IV and the identifications of problems in Chapter

V, the following discussion of Michigan's Subdivision Con-

trol Act is meant to reveal its weaknesses and strengths

in terms of creating conditions within which the develop-

ment of land for urban purposes in the State of Michigan

is facilitated while at the same time the public interests,

welfare, health and safety is preserved and indeed enhanced.

This should be the principal focus of enabling legislation

which has such a critical relationship with the development

of urban environments.

In Chapter III, the discussion centered upon the

comparative States from the point of view of their philos-

ophy, review time, circulation, role of the planning com-

mission and improvements relative to platting procedures.

A discussion of the Michigan Plat Act was omitted in expec-

tation of the detail discussion intended at this time. Our

analysis, based upon the methodology employed of determining

85
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the optimum requirements of subdivision regulations by

applying the twenty-one (21) comparison variables, revealed

that Michigan more closely approximates the ideal condition

than Indiana or Ohio and is similar to achievements in Wis-

consin. The Province of Ontario provides a different phil-

OSOphical approach to the problem and is difficult to com-

pare with the said States. Whether or not Ontario achieves

the principal goals of subdivision regulations better than

any of the comparative States must of necessity be an indi-

vidual subjective conclusion which conveys a political

philosophy. These conclusions, it should be recalled, are

made less normative by their relationship to precedence,

historical philos0phy and the police power grant to local

government.

The most serious deficiency which came to the sur-

face in this analysis was that the Michigan Act does not

reflect a recognition of the fact that subdivision develop-

ment is the chief urbanization tool and, as such, it should

be directly related to the community's comprehensive devel-

Opment plan. Therefore, the most important aspects of the

subdivision process are matters of physical, economic and

social import to the community. On the other hand, the

Michigan Act treats this urbanization agent as a procedural

and recordation problem which, while necessary, is, nonethe-

less, only a small part of the problem which accrues to the

subdivision of land. A recognition of the relationship
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herein described suggests that the community's planners

should be the most involved local agency in the subdivision

process. Unfortunately, this was not the case because the

Act completely ignores review by the local planning agency

and the Act furthermore makes no relationship between sub-

dividing and the community's development plan. For vari-

ous reasons which this author has not been able to identify,

this recognition of the role of planners to the subdivision

process was not included in the Michigan Act although it

was discussed by various study committees. One reason

given for silence in this regard was that many communities

do not have a planning commission and, therefore, the dele-

gation of authority to such a commission would not be pos-

sible throughout the State. This was particularly true in

the Upper Peninsula of Michigan. Such an omission hardly

appears justifiable on this basis particularly in view of

the fact that the great majority of subdivision activity

is taking place in southern Michigan where all communities

have local planning commissions. Moreover, the Act could

very easily have provided for those cases where planning

commissions did not exist by either delegating authority

to the local governing body as the Act does in any event

or by requiring the creation of a planning commission as

a prerequisite to subdivision activity. It appears on the

surface that this would have been desirable in any event.

Few would argue that every political subdivision involved
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with guiding the destiny of its physical environment should

not have a responsible planning agency. It is suggested

that the State of Michigan is charged with the responsibil-

ity to require all communities throughout the State to study

their problems and develop plans to guarantee desirable

future environments. The mere fact of delegating review

powers to the planners or the institution of a planning com-

mission to review subdivisions by itself is meaningless un-

less the jurisdiction in which a subdivision is being pro-

posed has adOpted a long range development plan. Without

a planning base the planners are not equipped to make rel-

ative decisions. It therefore follows that not only should

a planning commission be required as a prerequisite to sub-

division activity but also an adopted comprehensive devel-

opment plan. This is in line with the expressed position

that the subdivision process is more importantly an urbani-

zation process which affects the quality of the environment.

This, the author suggests, is certainly of equal importance

to guaranteeing good and equitable title to land which is

the result of recordation procedures. It is suggested that

a great opportunity was lost to relate in a much more posi-

tive manner the relationship between physical land use plan-

ning and the subdivision process.

The existence of Act 285, P.A. 1931 sub-section

125.43 requires the approval of the planning commission be-

fore any plat of a subdivision of land may be recorded when
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the planning commission has adopted a master plan relating

to the major street system. It should be emphasized that

this wording is vague and obscure. For example, is the

planning commission's approval required only for major

streets because this is what the Act says. The author sug-

gests that, heretofore, and at present, planning commissions

may have been acting beyond their authority if their review

addressed itself to any matter in excess of major streets.

Major streets are hardly the sole consideration of compre-

hensive develOpment plans. Sub-section 125.36 to 125.39

does little in terms of accomplishing the goals implied

herein. While these sections charge the planning commis-

sion to adopt master plans and empower their review for

public works, here again public works and the more impor-

tant urbanizing aspects of land subdivision are unrelated.

No other comparative State has explicitly incor-

porated the concepts implicit in the above discussion.

However, Wisconsin, Indiana, and Ohio definitely require

as part of the subdivision process the input of the plan-

ning commission. By implication it may be assumed that

there is a spill-over effect in the sense that such a re-

lationship brings about consideration of land use, and

other planning related problems. Ontario is somewhat dif-

ferent because of the legal powers granted local commun-

ities through the vehicle of the master plan or compre-

hensive development plan, in that such a plan is truly a
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vehicle for shaping the urban configuration and the sub-

division process is detailed to promote the plan. The prin-

cipal difference, however, is that the province (state)

oversees this relationship.

In conclusion, the substantive approach discussed

above would weigh heavily in Ontario's approach to plan and

subdivision relationships. There does not appear to be any

reason to assume that this concept is beyond the present

police power or does not have a historical framework. The

model standard planning enabling act gave testimony to these

matters. Unfortunately their clarity left something to be

desired. What is required is a new coalescing of various

and sundry planning related Acts into a new omnibus plan-

ning law to achieve the prospects enunciated above.

In the matter of review time, a consideration which

has received much attention by land developers, it can only

be concluded from this analysis that Michigan takes longer

to permit the recordation of a plat than all of the compar-

ative States (excepting Ontario). However, in spite of the

short review period provided by the Ohio statute recorda-

tion may take as long as four months.1 Evidence is sub-

mitted in Appendix 1 that the professional land developer

who is tooled-up and familiar with the Act can complete the

 

1Information provided by Ohio office of Parkins,

Rogers and Associates, Planning and Renewal Consultants.
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subdivision process in approximately 150 days or five

months. There are implications to this period of time

which indirectly affect the costs of providing housing to

the peOple of this state, which cannot be lightly passed

off.

On the other hand the development of a subdivision

is a permanent landmark and has serious economic and en-

vironmental consequences to the host community. These two

considerations must be made as compatible as is humanly

possible. Strictly on the basis of comparison with other

States it would appear that Michigan should shorten its

review process. In a major part of the State of Michigan,

at least that part most involved in the subdivision pro-

cess, the local communities should be able to complete the

review process in less than 90 days.

Another aspect of review time which has been of

considerable concern to land develOpers is the absence of

a provision which provides for automatic approval in the

event the responsible review agency does not accomplish

its legislated review period. In both Wisconsin and Ohio,

silence on the part of the review agency confers automatic

approval. It is suggested that this is a reasonable pro-

position and one which should be included in the Michigan

Act. As the matter now stands review agencies can and do,

on the basis of evidence received, circumvent the provision

of the Act with respect to allotted review time.
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The whole task of circulating the plan can be very

demanding and indirectly affects the total time necessary

to complete recordation. This is particularly true in

Michigan because of the very detailed manner in which re-

view agencies are defined and the fact that the proprietor

is responsible for seeing to it that each of these review

agencies receive a copy of the plan. Moreover, the pro-

prietor is responsible for keeping on top of the matter

because approvals are not all concurrent. Presumably the

plan could lay in the County Drain Commission's office for

several days even though it may have been signed in less

than the allotted time, unless the proprietor were noti-

fied of his approval. This demanding responsibility upon

the proprietor is unique to Michigan among the comparative

States. If the responsibility were shifted some savings

could result in total review time. This shifting of re-

sponsibility could perhaps best be accomplished by placing

an overall review time on all State and local agencies and

designating a responsible person at both the state and

local level.

The above recommendations relate in turn, to the

administrative aspects of the Michigan Act which are frac—

tionated and unclear. This is not so much a problem in

the comparative States and Ontario because of the clearly

defined singular authorities. If the recommendations of

this paper are to be put in effect, administrative changes
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will be required. For example, in the event circulation

of the plat and assembly of approvals is to be lifted from

the responsibility of the proprietor some agency will have

to be designated to fulfill this role.

For other reasons as well as the one noted above,

administrative changes in the subdivision procedures pro-

cess is considered desirable. If we can accept the valid-

ity of closely aligning the comprehensive planning process

and the subdivision process as the major emphasis of Sub-

division Control Acts, then the next step would include

the assumption that an informed and professionally compe-

tent planning agency at the State level is required to

function in this regard. Ontario is a good comparative

State because the Minister of Municipal Affairs charged

with subdivision responsibility has a Community Planning

Division advising him.with respect to the full range of

urban planning problems. The State of Michigan also has

a division of community planning; however, its' role at.

the present time is extremely limited and it does not have

the responsibility to relate subdivision processes with

comprehensive development plan processes. There is no

formal advisory link between this office and the State

Treasurer's office which is the responsible State agency

for recordation approval and administration of the Act.

If subdivision processes are more importantly a part of

the total physical planning process as suggested by this
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thesis, then the responsible state agency should be a phys-

ical planning agency or in the alternative the State Trea-

surer's office should be staffed with physical land use

planners and the review role enlarged to relate the now

two distinct and separate processes.

Specific Recommendations
 

Finally the trail of analysis that had led us to

this point and the perspective in which it has been placed

permits certain conclusions to be made which it is hoped

have been adequately supported throughout this thesis. The

detailed recommendations which follow are necessary as a

guide or framework for ultimately changing or amending spe-

cific sections of the present Subdivision Control Act which

have been identified in this thesis as particular weak

areas. It has been shown that while Michigan's Subdivision

Control Act compares favorably with those of neighboring

States, it unfortunately still does not satisfy the optimum

requirements established in this thesis. To rectify this

situation the following recommendations are proposed which

flow from the identification of the following assumptions.

These assumptions were, to the extent possible based upon

the list of optimum requirements identified in Table l.

1. (a) Critique Statement.--The definition of the word
 

"subdivide" has inherent in it certain connotations which

needlessly encumber the subdivision process. The definition
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of the word "subdivide" is made overly restrictive by vir-

ture of the inclusion therein of land that is leased for

periods in excess of one year. Specific provisions regu—

lating leases are absent from the Acts of Wisconsin, Indi-

ana and Ohio. The Province of Ontario includes leases that

run for 21 years or more as constituting a division of land.

(b) Assumption.--Some recognition of the connection be-

tween leasing of land and a conveyance of land is required.

(c) Recommendation.--That the requirement stipulating
 

a one year lease as constituting a division of land be re-

pealed and in lieu thereof an amendment should provide for

leases not to exceed a duration of £252 than ten years.

2. (a) Critique Statement.--The inclusion of the words

"building development" in the definition of the word sub-

divide is ambiguous by virtue of its not being defined in

the Act. Administrative interpretation may vary from time

to time creating some inconvenience and perhaps harm to

those in the urban develOpment industry.

(b) Assumption.--Nothing is accomplished by including

such wording in the definition. I

(c) Recommendation.--The inclusion of the words build-

ing development in the definitional context of the word

"subdivide" should be repealed.

3. (a) Critique Statement.--The need to assure that

land at present or in the future will not be overly encum-

bered so as to make more difficult its future platting and
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recording is not evidenced in Michigan's approach to the

subdivision question. The mere act of requiring a parcel

of land to be a minimum of 10 acres in size does not negate

the potential difficulty of intelligent subdivision of land

in the future. Multiple ownership demanding land assembly

programs is a thorn in the side of many municipalities.

As a consequence such areas of the municipality lie sparsely

developed while land further removed from the municipal

plant is subdivided. Certain diseconomies are created in

this process as should be evident. The only means of over-

coming this problem would be to require a depth to width

parcel ratio which would not encumber future division of

the land. The possibility of parcel sizes 330 x 1320

(10 acres) can only create an environment of future dif-

ficulty in land platting.

(b) Assumption.--The minimum parcel size of 10 acres
 

prior to requiring platting will create future land assem-

bly problems.

(c) Recommendation.—-Together with a minimum parcel
 

size of ten (10) acres it would be desirable to require a

width to depth ratio of 1:2. This would reduce the number

of ownerships along any given mile of street right-of-way

by more than 30 percent, while at the same time increasing

the deterrent force of the minimum 10 acre parcel size.
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4. (a) Critique Statement.--The purpose and function
 

of State Enabling Acts should be to provide minimum desir-

able standards leaving to the local municipality the deci-

sion of whether or not it may wish to be more restrictive.

The Wisconsin Act does this explicitly.

(b) Assumption.--In many areas of the State where ur-
 

ban pressures are minimal and where agricultural uses are

not economically feasible there will be a strong pressure

to dispose of large land holdings by metes and bounds meth-

ods. Such municipalities should be permitted to be more

restrictive than the State, should they so choose to do so.

(c) Recommendation.--The Act should be amended to allow
 

organized municipalities to be more restrictive than the

State Act in terms of the number of divisions of land re-

quired to constitute a subdivision of land. Such local

regulations should be provided for in the adopted subdivi-

sion regulations of the local governing body.

5. (a) Critique Statement.--Implicit in the definition
 

of the word "subdivide" is that a division of land only re-

sults as a consequence of sale or lease. Many land divi-

sions are created for assessment or mortgage purposes and

if one purpose of recording by way a subdivision is to

accomplish ease of plat or lot description as opposed to

"metes and bounds," then the definition is totally inade-

quate.
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(b) Assumption.--Mortgaging a parcel of land (less than

the whole) is tantamount to a conveyance of land.

(c) Recommendation.--The definition of the word sub-

divide should be repealed and a wording as follows is rec-

ommended.

"Subdivide" or "subdivision" means the partitioning or

dividing of a parcel or tract of land for the purpose

of recording, sale, or lease and mortgages having a

duration in excess of ten (10) years, where the act

of division creates five (5) or more parcels of land

each of which is ten (10) acres or less in area. Each

ten (10) acre parcel created shall not have a width

to depth ratio in excess of 1:2.

6. (a) Critique Statement.--Michigan's Act does not

provide that review agencies failing to hand down a deci-

sion in the time period provided by the Act are automat-

ically by their silence within said time period approving

the plan of subdivision. The Wisconsin Plat Act provides

specifically for automatic approval in the event of si-

lence. The Wisconsin Act specifically provides that "fail-

ure of the approving authority or its agent to act within

40 days, or extension thereof, shall constitute an approval

of the preliminary plat." This problem, it is reported, is

particularly acute because some agencies of the State have

insufficient manpower to review plats in the allotted thirty

(30) day time period.

(b) Assumption.--Circumvention of the intent of the Act

by agencies of the State is not in the public interest.
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(c) Recommendation.--That the Michigan Subdivision Con—

trol Act be amended to provide in all cases of review agen-

cies that "failure of the approving authority or its agent

to act within (the allotted time) or extension thereof,

shall constitute an approval of the preliminary plat."

(90 days local government and 30 days state agencies.)

 

7. (a) Critique Statement.--Total review time in Michi-

gan (Preliminary Plat) is 120 days (90 days for tentative

approval and 30 days for state agencies). This assumes

that approvals past tentative preliminary approval are a

formality. The best estimate of total time to final ap-

proval is 175 days. This assumes that a number of review

steps are carried out concurrently. In the case of Wis-

consin total review time is estimated to be 100 days, 40

days for the preliminary plan and 60 days for the final

plan. In the case of Indiana, no time limit is spelled

out, whereas in Ohio it appears that 30 days constitutes

the total time review. Obviously it takes considerably

longer to record a plat in Michigan than in the compara-

tive States and there are-likewise more review stages.

For example, there ought not to be any reason why condi-

tional preliminary plan changes could not be provided for

in the final plan thereby eliminating the tentative pre-

liminary plan stage.

(b) Assumption.--A shortening in the total review pro-
 

cess can be effected without doing a disservice to the over-

all review process.
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(c) Recommendation.--That the Act be amended to delete
 

the tentative preliminary plat stage and to reduce the re-

view period to 75 days for a preliminary plat. Conditioned

approvals by the governing body and other review agencies

as provided in the Act shall be reflected in the final plan.

Approval requirements under section 114, 115, 116, 117 and

118 of the Act should be reduced to 20 days and such re-

views should be carried out concurrently with the governing

body. Section 167 should be amended to provide a longer

review period in view of the fact that conditioned prelim-

inary approvals have to be reflected in the final plan,

thus requiring a more comprehensive review. This time per-

iod should not be more than 45 days. This would provide

a total review period of 120 days which is in keeping with

Michigan's comprehensive review process.

8. (a) Critique Statement.--At present the State Trea-
 

surer's office is the most responsible approval agency in

the subdivision review process. This relationship reflects

the view that recordation and surveying are the most impor-

tant aspects of the subdivision process. This vieWpoint is

found unacceptable. While it is agreed that the provision

of good and equitable title through the medium of recording

and surveying standards is a proper relationship and such

protection ought to be assured by the State, nonetheless,

they are not the most important considerations.
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(b) Assumption.--A more comprehensive approach needs
 

to be brought to the subdivision process by a qualified

state physical planning agency.

(c) Recommendation.--The planning branch of the Depart-
 

ment of Commerce should be designated the central state

agency in charge of coordinating approvals of various state

review agencies including the state treasurer's office.

The planning branch should also be responsible and empow-

ered to bring about more innovative approaches to the sub-

division of land throughout the State.

9. (a) Critique Statement.--The operational procedures
 

outlined above would make it all the more imperative that

some agency at the State level be reSponsible for coordi-

nating the reviews of required state agencies. At pre-

sent the proprietor is required to circulate his plan to

all agencies and to bring same to the local governing body.

This is a hardship and an imposition on the proprietor.

(b) Assumption.--A State agency should assume the re-
 

sponsibility for circulating the plat and coordinating re-

views.

(c) Recommendation.--The Act should be amended to pro-

vide that a certain number of copies of the preliminary

plat will be deposited with a State agency who, in turn,

will be responsible for its circulation to affected agen-

cies and who shall coordinate and convey the findings and

requirements of these agencies to the local governing body,

planning commission and proprietor.
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10. (a) Critique Statement.--In.keeping with the con-
 

clusions of this study the Michigan Act should be amended

to reflect the philosophy that the subdivision process is

clearly a physical land use and urbanization phenomena

and as such the responsible local planning agency should

be an integral part of the approval process to insure con-

formity with the local comprehensive development plan.

This distinction and relationship is made all the more im-

perative since the passage of the Subdivision Control Act,

Act 288, P.A. 1967 which introduced an area of contradic-

tion with the Municipal Planning Commission Act 285. As

the matter now stands, there is some confusion as to

whether or not the local planning commission has a review

role in the subdivision process.

(b) Assumption.--The subdivision process is a means
 

for implementing the comprehensive develOpment plan and

inadequate provision is made in Michigan statutes to sat-

isfy the effective Operation of this consideration.

(c) Recommendation.--The Michigan Plat Act should be
 

amended to provide a distinct chapter relating the sub-

division process to the planning process. Such a chapter

should provide that the approval of the local planning

commission is required where the commission has adopted a

comprehensive development plan relating to the future dis-

tribution of land uses, goals and objectives of the commun-

ity, traffic ways, determination of public uses including
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schools, parks, and flood plain areas and other future con-

siderations related to the act of bringing about improved

urban environments.

11. (a) Critique Statement.--In the event the Act were
 

amended, as recommended, the difficulties now inherent in

the Act (namely that its format does not adequately sep-

arate related substantive areas such as reviews from per-

formance and/or recordation) would only be compounded.

(b) Assumption.--Any major change in the Act should
 

endeavor to improve its format by the provision of all

related substantive areas in the same section.

(c) Recommendation.--The Plat Act should be revised
 

to provide for five distinct chapters:

1. Administration

2. Planning relationships

3. Approval procedures

4. Performance standards

5. Recordation and surveying requirements

These substantive areas should include the following:

1. Administration—-purpose, definitions, plat con-
 

tents and its preparation, appeal from the decision of

any approval agency.

2. Planning Relationships--Comprehensive develop—
 

ment plan and relationship of subdivision plan, approval

of local planning commission, in the absence of a plan-

ning commission governing body assumes same functions,
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review time (concurrent with all agencies involved in

preliminary plan approval), approval or disapproval,

written reasons for rejection, authority to adopt sub-

division regulations pursuant to administration, ap-

proval process, fees and design standards.

3. Approval Procedures--(a) preliminary plan re-
 

view time approvals required, powers of each approv-

ing agency, and relationship to rules of procedure

or administrative rules, reasons for approval or dis-

approval. (b) final plan, review time local govern-

ing body, planning commission and State agency (see

recommendation in this regard) relative to comments

and requirements of all review agencies as provided

in their administrative rules.

4. Performance Standards-~Enabling provision to
 

permit the local body to adopt subdivision regula-

tions relative to the installation of public util-

ities and financial guarantees.

5. Recordation and Surveying Requirements--All

of those provisions of the present Act relative to

recordation and surveying, replats and assessors

plats, etc. This section should also address itself

to the question of registering or depositing the final

plat as approved and certified by approving agencies.



CHAPTER VII

SUMMATION AND FUTURE DIRECTIONS

It is the conclusion of this study that any com-

parison of Act 288, P.A. 1967, Subdivision Control Act

with those of the States of Wisconsin, Indiana, Ohio and

the Province of Ontario reveal that the Michigan Act is

an extremely comprehensive piece of legislation. It pro-

vides more direction than any of the comparative States

and it covers, more adequately, substantive areas of con-

cern to the platting process. Any determination that the

Michigan Act is more restrictive or onerous than the com-

parative States is difficult to justify if one is to first

determine from a public interest vieWpoint versus a pri-

vate interest viewpoint the things that ought to be in-

cluded in legislation of this kind. If this point of view

is acceptable, then one ought to determine that Indiana

and Ohio at least are negligent in their approach to this

problem because so many of the decisions that have to be

made are subject to arbitrary and capricious decision-

making in light of the minimum direction provided by the

Acts of these two states.

The Michigan Act is most similar to the Wisconsin

Act; however, here again the Michigan Act has greater

105
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clarity in terms of its procedural requirements and explic-

itly embraces all of those review agencies necessary to in-

sure guarantees of the public interest. Any attempt to

compare the Michigan Act with the Province of Ontario is

fraught with pitfalls because of the entirely different

philosophies of the two "States". Ontario obviously be-

lieves that the subdivision process is the sole responsibil-

ity of the State, while Michigan, by and large, transfers

this responsibility to local governments.

The principal area of difference between Michigan

and the comparative States is the specific provision in

the Acts themselves whereby the physical planning aspects

of the subdivision process and their relationship to the

Comprehensive Plan are recognized. The planning commis-

sion in both Indiana and Ohio are the principal determi-

nants of plan approval, whereas in Wisconsin the Planning

commissions are agencies in the review process. The author

is cognizant of the fact that Act 285, P.A. 1921 does pro-

vide for the recommendation of the planning commission

sixty (60) days pursuant to the Master Plan. It is sug-

gested, however, that this Act is untested and ambiguous

and that it can be easily circumvented. Moreover, there

is evidence to attest to the fact that the approval of a

plan of subdivision without the certification of the plan-

ning commission is possible.1

 

1For example, the Sunset Hills Subdivision No. 6,
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From an overall comparative point of View the Michi-

gan Plat Act, based upon the optimum criteria established,

is as good or better than any comparative Act. Nonetheless,

it was concluded that there were a number of areas where

improvements could be made consistent with the public inter-

est. These were identified above and consequently eleven

rather significant recommendations were made, the last of

which, in effect, suggests a major overhaul in the format

of the Plat Act and substantial additions thereto.

This would lead one to the conclusion that the

author's optimum requirements for subdivision regulations

are considerably higher than responsible legislators have

heretofore been inclined to establish. This assumption

would, of course, be correct. However, it is suggested

that there is a philosophical precedence for this higher

expectation as well as a police power to support this be-

lief. The business of land development must somehow rea-

sonably relate to environmental and public welfare con-

siderations. In the Province of Ontario, for example, it

is possible to preserve agricultural and rural environments

consistent with a comprehensive development plan. It is

apparent to this author that an agency in the State of Michi-

gan must be empowered to make a determination that certain

 

City of Lansing, was recorded in 1969 without the seal and

certification of the local planning commission.
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lands should not be urbanized if one really expects to

bring about substantially improved urban environments.

Such a consideration, to be objective and realistic, will

have to be based upon a comprehensive land use plan. Lo-

cal planning, it is suggested, is too fragmented to sup-

port such far reaching powers. Therefore, the only alter-

native would seem to be a State land use plan in which

areas are designated for urban, agricultural and conser-

vation purposes. Land would be subdivided only in rela-

tionship to these categories. The State of Hawaii offers

an excellent example of this type of State regulation.

Certainly the State of Michigan has resources that should

be preserved for similar reasons to Hawaii. A great part

of Michigan's economic potential rests upon her tourist

and recreation economy. If this tremendous asset is to

be preserved it will be necessary to have laws which make

it impossible to subdivide certain lands. The author is

aware of certain constitutional limitations, and he is not

suggesting that land should be condemned without just com-

pensation. The mechanics of protecting reasonable property

rights must be worked out as part of a State land use plan.

It is suggested that the above recommendations, if

acted upon, would bring about a macro-improvement of the

State of Michigan's total environment while the main thrust

of recommended changes to Act 288, P.A. 1967, Michigan
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Subdivision Control Act constitute micro-environmental

improvements primarily for urbanizing areas of the State

of Michigan.
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QUESTIONNAIRE
 

Please complete and return in self addressed stamped

envelope.

This is important to you in the event you are not sat-

isfied with present Plat Laws.

1.

4.

No. of lots platted since the new plat act

came into effect
 

 

 

 

Estimate of the number of days plat was in

official hands.

(1) State
 

 

(2) Local
 

 

In your opinion was this time too long?

Yes No
  

(1) Can you explain why?
 

 

 

 

(2) How does this affect you financially?

 

 

 

Are the following matters causing you problems?

(1) Varying Regulations From Area to Area--

Yes No

(2) Discriminatory Practices--Yes No

(Give examples)

(3) Absence of an Ordinance Setting Down Rules

and Standards-- Yes No
 



(4)

(5)

(6)

(7)

(8)

(9)

(10)

5. What

(1)

(2)

6. What

111

Lack of Local Understanding of Platting and

Development regulations-- Yes No

Are your problems with Local Municipalities

more one of land usage than platting?

Yes No

Does this concern stem from a lack of municipal

finances to provide municipal services or fear

of the unknown? Yes No

Do you think the State should make mandatory

the adoption of subdivision regulations?

Yes No

Do you think there is merit to standardized

local regulations set by the State?

Yes No

Do you believe the Planning Board should have

final authority as opposed to the council?

Yes No

What would be your opinion if there were two

sets of State Law--One for recording of Plats

and the other covering physical land use and

design matters? For Against

other kind of problems are you facing at the--

State level '

 

 

 

 

Local level
 

 

 

 

 

suggestions do you have for overcoming the

problems which you have experienced?
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May 3, 1969

Board of Directors

J. Wasie

E. T. Smith

R. J. Russell

Subject: Time to record plat of F.F.I.P. #3

The following summary is our most recent experience under

the new Subdivision Control Act in recording a plat.

information is provided you so that you may authoritatively

answer critics as to our experience with the act.

1. Township Planning Commission

Preliminary Plat Approval Nov. 19,

2. Preliminary Plat Approval requested

from County and State agencies Nov. 20,

Sec. 113 - Oakland County Road Commission

Sec. 114 - Oakland County Drain Commission

Sec. 115 - Michigan State Highway Department

Sec. 116 - Michigan Department of Conservation

Sec. 117 - Michigan Water Resources Commission

Sec. 118 - Oakland County Health Department

Sec. 119 - Oakland County Plat Board

Sec. 119 - Public Utilities

3. Township Board Preliminary Plat Approval

Tentative - Sec. 112 Nov. 25,

4. Township Board Preliminary Plat Approval

Final - Sec. 120 Feb. 10,

5. Final Plat - Surveyors Certificate

Sec. 143 Feb. 28,

6. Final Plat - Proprietors Certificate

Hickory Grove Land Company March 4,

Manufacturers Bank March 5,

3-M Company - Minnesota March 10,

Selastomer Detroit, Inc. March 12,

The Traub Company March 14,

Sec. 144

7. Final Plat - County Treasurers Cer-

tificate Sec. 145 March 18,

8. Final Plat - County Drain Certifi-

cate Sec. 146 - 162 - 163 - 192 March 19,

This

1968

1968

1968

1969

1969

1969

1969

1969

1969

1969

1969

1969
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To: Board of Directors - J. Wasie - E. T. Smith

M y 3, 1969

Page 2

9. Final Plat - County Road Certifi

cate Sec. 147-164-165-183 March 21, 1969

10. Final Plat - Township Board

proval Sec. 148-166-167-182 March 24, 1969

11. County Plat Board Approval

Sec. 149 - 168 March 28, 1969

12. State Treasurers Office Approval

Sec. 151-169-170-171 April 23, 1969

13. Plat recorded - County Register

of Deeds Sec. 172 April 25, 1969

The total elapsed time from tentative preliminary plat ap-

proval by the Township Board (Sec. 112) to the date of re-

cording is exactly five months. This compares to an

elapsed time of five months and three days for the plat of

Northville Commons #3 processed under the new act last year.

Northville Commons #3 is in Wayne County while F.F.I.P. #3

is in Oakland County.

It appears,therefore, that with careful expediting and co-

ordination of meetings, etc., the platting procedure in

areas with public sewer and water and adequate drainage can

be accomplished in about five months from time of presen-

tation of a preliminary plat. Also, the State Highway De-

partment and Water Resources Commission were not involved

in technical reviews of these two plats. We understand

these agencies, when involved, can consume as much as six

months or more in their review and approval of preliminary

plats.

Also, it should be understood that in both of these plats,

construction plans and installation of improvements were

complete prior to commencing the platting process. In

the case of F.F.I.P. #3, Engineering Plans were started on

3/15/68 and all improvements were installed and roads open

for traffic on August 31, 1968, consuming about five and

one half months.

The F.F.I.P. #3 represents more the exception than the rule

in getting a plat approved and developed. Among other

things, reasons for this include:
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To: Board of Directors - J. Wasie - E. T. Smith

March 3, 1969

Page 3

1. Working in a municipality where the conditions are

most favorable, particularly for an industrial

subdivision.

2. Municipal subdivision regulations streamlined to

obtain quick approvals.

3. Extraordinary expediting in obtaining agency ap-

provals on both plans and plat.

4. Top cooperation from our consulting engineer and

surveyor.

5. Not being involved with the State Water Resources

Commission.

We should not, and probably cannot, expect to obtain this

efficiency on every subdivision plat we get involved in.

RJR:dk
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Statement Of Processing Time

Thompson Brown Company

12/16/68

PROGRESS CHART

"NORTHVILLE COMMONS NUMBER 3"

ELAPSED TIME-

ACTION DATE DAYS

1. Preliminary Plat Approval

Sec. 112, Northville Town-

ship Board July 2, 1968 0

2. Preliminary Plat Approval

Sec. 120, Northville Town-

  

ship Board Aug. 6, 1968 35

3. Final P1at--Surveyors

Certificate Aug. 23, 1968 17

4. Final Plat--Proprietors

Certificate Aug. 26, 1968 3

5. Final Plat--County Trea-

surers Certificate Sept. 3, 1968 8

6. Final Plat--County Drain

Certificate Sept. 3, 1968 0

7. Final Plat--County Road .

Certificate Sept. 5, 1968 2

8. Final Plat Approval North-

ville Township Board Sept. 19, 1968 14

9. County Plat Board Approval Sept. 30, 1968 ll

10. State Treasurers Office

Approval Dec. 3, 1968 64*

ll. Plat Recorded--Register of

Deeds Dec. 5, 1968 2

TOTAL ELAPSED TIME----- 156 days or

22 weeks - 3 days or

5 months - 3 days

*NOTE - Of the 64 days at the State Treasurers Office, 28 of

the 64 were time necessary to make corrections re-

quested by the State Treasurer of our Surveyor.
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