


WD 2

LIBRARY
Michigan State
University

This is to certify that the
dissertation entitled

THE PERFECT ALIBI: LAW AND SOCIAL TABOO IN
REPRESENTATIONS OF INTERRACIAL DESIRE

presented by

Melissa Kathryn Fore

has been accepted towards fulfillment
of the requirements for the

Ph.D. degree in Literature of English

//‘/.‘ NI

/" Major Professor's Signature

6 /ﬁjusf 2009

Date

MSU is an Affirmative ActiorvEqual Opportunity Employer




PLACE IN RETURN BOX to remove this checkout from your record.
TO AVOID FINES return on or before date due.
MAY BE RECALLED with earlier due date if requested.

DATEDUE | DATE DUE DATE DUE

5/08 K:/Proj/Acc&Pres/CIRC/DateDue.indd




THE PERFECT ALIBI: THE LAW AND SOCIAL TABOO IN REPRESENTATIONS
OF INTERACIAL DESIRE

By

Melissa Kathryn Fore

A DISSERTATION
Submitted to
Michigan State University
in partial fulfillment of the requirements
for the degree of
DOCTOR OF PHILOSOPHY
Literature of English

2009



ABSTRACT

THE PERFECT ALIBI: THE LAW AND SOCIAL TABOO IN REPRESENTATIONS
OF INTERACIAL DESIRE

By
Melissa Kathryn Fore

This project examines how interracial eroticism has a complex, ambivalent
relationship to the law and social taboo. Understanding this relationship requires an
awareness of how the concept of “interracial” is both legally and culturally constructed,
the contexts within which it operates, and the ways cultural and artistic texts influence,
echo, and ratify prohibitions against interracial desire. By focusing on moments when
the ulterior stakes of the law are visible with an emergent erotics, this project traces the
law’s role, which would seem to be central, as an effect of other forces which the law
both masks and suppresses. Some of these other forces are simultaneously present in
contemporaneous literatures as well as public scandals, political pamphlets, and other
cultural phenomena. In analyzing these erotic events, generated from deeply entrenched
prohibitions, my project examines the intersections of prohibition and desire to expose
the spectacular phenomenon of regulating interracial sex.

In this project, narrative and psychoanalytic theory provide the foundation for
examining texts and cultural forms of interracial desire. Peter Brooks’ analysis of the
middle of the text and Freud’s work on improper aim / object offer insights into how

narratives of interracial eroticism are both constructed and consumed.
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Introduction

This project examines the policing of interracial desire and exposes the self-
contradictory structure of laws and social taboos surrounding mixed race sexuality. The
laws and social taboos that forbid interracial sex were by no means rational or in the
citizenry’s best interest; instead, I would argue they were put in place to alibi the
consumption of what should have been private affairs between consenting adults. In
order to clarify my language, I want to specify early on that when I use the term
interracial, I mean specifically black/ white relationships. Although the term includes
numerous other pairings, I will be focusing on black and white couples and their inability
to escape laws and social taboos prohibiting marriage, sex, and intimacy. The
prohibitions against interracial relationships provide the occasion to see such depraved
crimes against morality as fornication and cohabitation. Every detail of court testimony,
every police stakeout, every judge’s deliberation, all granted titillating accounts of the
“illicit” activity taking place between interracial couples. Because of the alleged
illegality of interracial intimacy, there was an excuse to see it, to root it out, and to bring
it from behind bedroom doors.

This phenomena is perhaps most visible with lawmakers themselves—characters
like Strom Thurmond, who spoke about black people and their voting rights for a total of
24 hours and 18 minutes on the senate floor. Thurmond’s speech was the longest
filibuster in history and allowed for quite an extended fantasy. Fortunately, he had a
black mistress and biracial daughter to corroborate his aversion to race mixing. Or

there’s senator Larry Craig, who votes against any civil rights legislation involving same-



sex couples and is quite vocal on his anti-gay position. (That is, until he goes to
Minnesota and plays footsie with a potential date.) The laws provided these men with
inroads to sexual satisfaction and fodder for erotic fantasies much like laws against
interracial sex provide the occasion to see manifestations of it in public forums. What
happens as a result of prohibiting interracial desire, then, are moments of erotic spectacle
that delight willing participants who need a pretext for enjoying the show.

What centuries of these prohibitions create are pathological and immoral
representations of interracial sexuality. Black men are depicted as rapist who would stop
at nothing to ravage a white female (Birth of a Nation), white males are characterized as
sadistic torturers of enslaved black females (Incidents in the Life of a Slave Girl) white
women are depicted as frigid, cruel and abusive (Our Nig). Throughout history these
representations change only slightly, but always retain their pathological texture. For
instance, Amiri Baraka’s Lulu in Dutchman is the counterpoint to the black male rapist,
so sexually aggressive and violent that she thinks nothing of murdering one black man
and moving right to the next. Chester Himes, too, creates female characters that prey on
black males and pushes them to the brink of insanity. Interracial sex is depicted as
violent and sadistic in Toni Morrison’s Beloved, indecent and forbidden in House Behind
the Cedars and Passing, or unachievable in Jungle Fever. There are few representations
of idyllic scenes between black / white couples and their existence seems like a cultural
impossibility.

Because this project looks at social and legal prohibitions over a changing racial
climate, it spans several centuries and crosses national boundaries. Examining specific

historical moments when the law had a significant effect on interracial intimacy—the



implementation of Jim Crow / Segregation laws, the civil rights movement, and the
supreme court case Loving v. Virginia—gives a panoramic view of the prohibitions
guiding mixed race sex, but assumes a false linearity and precludes a discussion of social
taboos and other cultural forces that worked to condemn mixed race couples. Although
this project examines cultural phenomena from the 19"™ to the 21% century, (admittedly a
vast period of time) it does so to uncover the ways in which prohibitions fluctuate not
solely according to history but in accordance with class, sex and gender transformations
as well. What a study of the cultural representations of interracial intimacy will
ultimately “show” is the structures of desire when mixed with prohibition and taboo. In
addition to a theory of narrative structure, this project will also expose the structure of
public desire, uncovering their fascination with mixed race sex and the ways in which
public spectacle of interracial sex is condoned and consumed.
Law vs. Social Taboo

Channeled and shaped by the law, but functioning outside of legal registers were
social taboos surrounding interracial desire. Unlike laws regulating interracial intimacy,
social taboos lacked the judicial force to punish transgressors; but community members
functioned as pseudo qfﬁqcrs, judges and juries, specifying what behavior would be
tolerated. The tenets of social taboo, although not recorded in a federal or state
legislation, carried the same weight of punishment and censor by means of violence or
rejection. Rather than being fined or imprisoned, interracial couples would be pushed to
the periphery of towns and treated as social pariahs. Social taboos reinforced the
boundaries created by the ruling class and although interracial sex across the color line

was begrudgingly tolerated during the period of enslavement, as Emancipation brought



new freedoms for blacks, social dictates restricted their romantic options. It was typically
acceptable for white males to have sex with black females, but white females were
forbidden to engage in the same sexual contact with black males.

Documentation does exist of white women having affairs with house slaves and
black males living in the cities, but stories such as these are scarce compared to the
countless histories of slave rape and “kept” women. Martha Hodes’s “Wartime
Dialogues on Illicit Sex: White Women and Black Men,” uncovers two studies,
conducted by white male abolitionists during the Civil War, that detail interracial sex
between white women and black men. Hodes tells of Captain Richard Hinton, an
abolitionist in charge of a brigade of black soldiers, who made a rather difficult
confession: “I will tell you a fact that I have never seen alluded to publicly, and I
suppose a man would be scouted who should allude to it publicly; but my relations with
colored people have led me to believe that there is a large amount of intercourse between
white women and colored men” (116). Another abolitionist James Redpath, told the
American Freedmen’s Inquiry Commission “about sexual liaisons between white women
and black men in considerable detail” (117). Besides revealing a deep curiosity about
interracial sex shared by both men, this history alludes to a pervasive panic that provided
an excuse for recording intimate details of black / white intercourse. A government
agency dedicated to the transition from bondage to freedom became involved in
monitoring interracial sex and thus began the cycle of prohibition, desire, and the
resultant spectacle.

Social taboos were only as powerful as the communities that enforced them and

certain individuals (wealthy, white males) could ignore the prohibitions with impunity.



Eugene Genovese’s Roll Jordan Roll: The World the Slave Made, a comprehensive study
of slavery in America, gives examples of white men who ignored social dictum and lived
freely with black women:
Some prominent planters flaunted the slave mistresses and mulatto children.
David Dickson of Georgia, one of the most celebrated leaders in the movement to
reform southern agriculture, lost his wife early in life, took a mistress, and
accepted a measure of social disapproval to live openly with her and their children
[. . . ] other white observers report such relationships, displayed publicly and
accepted by society with nothing worse than muttering and minor social ostracism
(418).
The men of these examples, though, were powerful planters, mayors and business
owners; their class and social standing had much influence over the community’s
tolerance of their sexual affairs. Social taboos, then, shifted registers depending on who
committed the “crime.” Certain white males could ignore social codes and still maintain
power in the communities as if social taboos were only “suggestions” for proper conduct.
Although taboos against interracial unions were always firmly entrenched in the
south, by the end of Reconstruction, the new found “freedoms” blacks enjoyed as a result
of the war shifted again, and the notion of what would be tolerated by communities who
fought to reinscribe precarious racial boundaries was quickly changing. White men who
wanted to marry black women were socially ostracized and white women who would
take black lovers were not only pushing against social mores, but placing their black
lovers in danger of being lynched. In many instances, it was not the law but social taboos

that spurned lynch mobs to violent action. These Lynch mobs relied on legal sanction as



justification for their murders but circumvented the law in order to exact their own form
of vigilante justice. In many circumstances, black males accused of raping white women
would be wrestled from jail cells where they were supposedly protected by the law until
proven guilty. But the outrage at supposed interracial rape was enough to turn a blind
eye to the legal procedure and lynch mobs would storm county jails and remove prisoners
to face their death at the hands of armed and incensed citizens. The practice of lynching
demonstrates a collision between law and social taboo, one that uses state prohibitions to
feed misguided social mores.

So while the law and social taboos run parallel in many instances, each set of
prohibitions function in different registers. In states where interracial sex was not
prohibited, social taboos were influential in keeping racial borders in tact. Social
prohibitions had the power to sever family ties, prohibit children from receiving their
inheritance, and brand mixed race couples as outcasts in their community. These tacit
understandings, for social taboos were never transcribed in courthouse documents or
copied into county registers, served as the measure of normal and decent behavior and
those who dared to challenge these taboos felt the obvious disapproval from a public
deeply committed to preserving the status quo.

A tangled network of influence makes understanding the law’s relationship to
interracial eroticism a complex undertaking; deciphering the elaborate system of
prohibitions as well as other cultural operations that mitigate interracial sex requires that
we understand the relationship between several legal concepts, some used
interchangeably and others ambiguously. The specific codes, social compromises, and

governing ideologies that have shaped laws prohibiting interracial sex have shifted in



relation to their locale, the race and gender of perpetrators, and the trends of historical
moments. Statues defining and prohibiting segregation, fornication, adultery,
miscegenation, and illicit cohabitation, have been utilized to punish sexual liaisons that
crossed the color line; these statutes created a nexus of prohibitions that converged on
issues of selective enforcement and questions of evidence.

In each of these categories, the language and interpretation of statutes, the
selective and widely racist enforcement, the type and reliability of evidence, and the
varying degrees of punishment act as a failsafe against interracial intimacy and reveal
cultural and racial biases inherent in prosecuting crimes against morality. In “The Many
Faces of Overcriminalization: From Morals and Mattress Tags to Overfederalization,”
Sara Sun Beale discusses the unjust nature of morals legislation: “statutes that are vague
and overbroad delegate so much discretion to the police and prosecutors that they invite
arbitrary and discriminatory enforcement” (759). In the case of enforcing bans on
interracial sex, clearly identified as morals legislation, arbitrary and discriminatory
practices were standard procedure. As evinced in the language of fornication, illicit
cohabitation and miscegenation laws, the expansive range of offensive behaviors listed
under the umbrella “crimes against morality,” allowed law enforcement officials to
penalize interracial intimacy in myriad forms.

Another way of viewing the relationship between law and interracial sex is to
examine the layers of prohibition that over time created an interlocking barrier against
miscegenation. Segregation laws were a blanket of sanctions that established boundaries
between whites and blacks and laid the foundation of separation between the races in

almost every sphere of public and private life. Segregation, when paired with domestic



laws (which are statutes that address matters of marriage, spousal support, child custody
and other family relation issues) produced another system for prosecuting the crime of
miscegenation. Under the umbrella of miscegenation, though, are other criminal offenses
such as fornication, adultery and cohabitation, all supposed affronts to the sanctity of
marriage since they involve sexual trysts outside of matrimonial relations. These
provisions showcase an alliance of public policy and racist attitudes and construct a
coalition of statutes making interracial sex, in any situation, against the law. In
combining segregation with domestic law, intimate sexual relationships that occur in the
domestic space were exposed to law enforcement officials. This commingling of
prohibitions invited the law into the bedrooms of mixed race couples and transformed
their private sexual affairs into public fodder. What this overview of legal prohibitions
makes clear are the ways in which laws prohibiting interracial sex were part of a larger
scheme to observe and participate in scenes of interracial sex.
Segregation

Perhaps the broadest measures enacted to curtail social intermingling between
races, segregation laws helped to curb opportunities for sexual relationships between
whites and blacks. Created in the 1870s to counteract Reconstruction and implemented
well into the 1960s, segregation laws severely crippled black Americans’ ability to
accede to their full constitutional rights. Segregation laws curtailed voting rights, limited
job and educational opportunities, and restricted access to transportation and other public
facilities. An appeals case in Alabama during the 1960s best illustrates the pervasiveness
of segregation laws and the ways in which they were used to systematically construct

divided communities. When a black member of the Montgomery community attempted



to use the public library and visit the attached museum, he was told by the attendant that
“we do not serve Negroes in this library” (Cobb v. Montgomery Library Board, 207 F.
Supp. 800; 1962 U.S. Dist.). After browsing the stacks for a few minutes, the man and
his friends were accosted by the library’s director who “informed them, among other
things, that if they did not leave, he would call the city police.” Under segregation law,
Police officers were utilized to arrest black library patrons and visitors of public
museums. Although not specifically instituted to ban interracial sex, Segregation laws
made social interactions and activities, typically a precursor to sexual encounters, against
the law. Dining out, going to the movies, laying on the beach, sharing a train ride,
dancing at school proms, these types of exchanges were outlawed for interracial couples
under Jim Crow and successive government mandated segregation.

Jim Crow Law, allegedly derived from an early caricature of an African American
man “jumping Jim Crow,” established firm boundaries of separation, primarily in
southern states, alongside court mandated segregation like Plessy v. Ferguson (1896),
which justified “separate but equal” public facilities such as railroads, restrooms, cafes
and schools. Legalized segregation prevented those who perhaps wanted to intermingle
from having a feasible means of socializing. Definitive boundaries were set for public
interactions so that any crossing could be visible to an anxious white public. Racial
boundaries were so obvious (separate restrooms, restaurants, waiting rooms, theaters) that
any crossings would be easy to police and regulate. These carefully constructed
prohibitions, though, attest to an intense desire for whites and blacks to socially
intermingle; indeed, if the urge didn’t exist, the excessive regulations would have been

unnecessary.



When slavery was abolished and whites and blacks had the opportunity to marry
before strict Miscegenation laws closed any loopholes permitting legal unions, the law
was used in very creative ways to restrict interracial marriage. Eugene Genovese
explains how lawyers in Kentucky attempted to foil a white man’s desire to marry his ex
slave: “The Supreme Court of Kentucky refused to judge insane a white man who
wanted to marry the slave he had just emancipated. However repugnant, the court
declared, such concubinage occurred too often to permit denial of the attraction” (415).
Throngs of insanity cases would have been pushed through Kentucky courts had the
Supreme Court let this ruling stand, illustrating how frequently interracial relationships
occurred and how desperate the public was to prohibit them. The implications of
allowing an insanity charge against a white male for taking a black woman as his wife
were too treacherous for the Kentucky court to touch. Connecting sanity to romantic
preference did not seem in the court’s best interest, especially since they admitted that
interracial attraction occurred quite frequently. Interestingly enough, this insanity charge
would be commonplace fifty years later. When white women wanted to marry black men
against their family’s wishes, exasperated families would institutionalize their daughters
rather than accept a black son-in-law.

Miscegenation

Miscegenation is the term broadly applied to any sexual relations, marriage,
cohabitation, fornication, adultery, or procreation between people of different racial or
ethnic backgrounds. Dating back to the 1660s in Virginia and Maryland, laws against
intermarriage began as regulations barring relationships between whites and slaves or

indentured servants. By the 1690s, the definition of intermarriage included free blacks
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and outlawed all unions between the races. The term miscegenation derived from a post
Civil War pamphlet entitled “Miscegenation: The Theory of the Blending of the Races,
Applied to the American White Man and Negro,” written by George Wakeman and
David Goodman Croly in 1864. In this propaganda piece, circulated to create anti-
miscegenation sentiments that would ruin Abraham Lincoln’s reputation and stall the
abolitionist movement, a caricature of a thick-lipped black man kissing a white woman
with the caption “What Miscegenation Is!” gave the reader information on the benefits of
interracial unions and the superiority of interracial offspring. Terrified that the abolition
of slavery would cause an increase of interracial relationships, the South’s answer was to
implement Anti-Miscegenation laws. In Interracial Intimacy: The Regulation of Race
and Romance, Rachel Moran argues that “interracial relationships threatened to muddy
the divide between black and white, slave and free. To keep these distinctions clear,
antimiscegenation laws treated sex and marriage across racial boundaries as antisocial,
dangerous acts” (4). But the waters were already “muddy” from decades of slave rape,
southern white women exercising power over black servants, and romantic involvement
between free blacks and whites—miscegenation laws of the mid 19" century could only
hope to deter the burgeoning interracial relationships by outlawing marriage, a social
contract not necessarily a prerequisite to sexual contact.

Throughout history, miscegenators, with their potential to produce interracial
offspring, have been associated with the spread of disease and social ills. Lawmakers
compared the threat of miscegenation to toxic contagions and warned the public of the
potential for a widespread outbreak of interracial desire. Miscegenation was deemed “a

threat to health and morality of the population,” and the “resources of the state were
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dedicated to its prevention and punishment” (Hartman 186). This rhetoric was swiftly
applied in the case of Young vs. State of Georgia 1880, where a Black man was accused
of raping a white prostitute. The prosecution instructed an all white male jury “that they
ought to put a stop to miscegenation as there was no telling where it would stop if it were
not cut off” (65 Ga. 525; 1880 Ga. LEXIS 246). The counsel compared miscegenation to
a malignant disease requiring swift amputation of the infected part; without legal
intervention, the proliferation of interracial intimacy could reach epidemic proportions.
In 1880, the Georgia prosecutor could not have anticipated how literally his
advice would be taken as thousands of black men from 1880 — 1960 were lynched,
castrated or mutilated for the crime of “raping” a white woman. In lieu of a Federal
mandate that would protect the public from a rash of interracial marriages, many states
adopted statues outlawing interracial unions. For example, in 1887, Alabama Supreme
Court gave this ruling regarding interracial marriage:
Manifestly, it is for the peace and happiness of the black race, as well as of
the white, that such laws should exist. And surely there can not be any
tyranny of injustice in requiring both alike, to form this union with those
of their own race only, whom God hath joined together by indelible
peculiarities, which declare that He has made the two races distinct. (58
Ala. 190; 1877 Ala. LEXIS 204)
Upholding miscegenation laws became a matter of separating the “peculiarities” of each
race and keeping God’s mandated boundary in tact. Georgia Representative Seaborn
Roddenbery unsuccessfully lobbied for federal intervention in 1913, and his petition to

the House of Representatives reveals the anxieties of a white population whose fanatical
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beliefs about sexual segregation foreshadow an apocalyptic vision of the U.S. if mixed
marriages were allowed to take place:
Intermarriage between whites and blacks is repulsive and averse to every
sentiment of pure American spirit. It is abhorrent and repugnant to the very
principles of Saxon government. It is subversive of social peace. It is destructive
of moral supremacy, and ultimately this slavery of white women to black beasts
will bring this nation a conflict as fatal as ever reddened the soil of Virginia or
crimsoned the mountain paths of Pennsylvania. ... Let us uproot and exterminate
now this debasing, ultra-demoralizing, un-American and inhuman leprosy”
(Congressional Record, 62d. Congr., 3d. Sess., December 11, 1912, pp. 502-503.)
In Roddenbery’s view, allowing the proliferation of intermarriage would have dire
consequences; the infection, both un-American and inhuman, would disfigure and malign
the body of moral values. Like the call for amputation in the Georgia case, Roddenbery
asks for extermination before the infestation of interracial unions spread across America.
Faced with an increasing number of interracial unions after the Civil War, law
enforcement agents sought to increase punishments and broaden definitions of
miscegenation in order to deter any interracial affairs; in this paradigm the law works
both ways—negotiating and negotiated by interracial relationships. Although the law
attempted to intervene and punish black / white sexual relationships, it was also re-made
and reconfigured as mixed race couples became more visible. Once each state outlawed
interracial marriage, most by the mid 1880s, law enforcement officials could rely on clear
and irrefutable codes of conduct to protect the institution of marriage. Miscegenation

laws created a set of rules against interracial sex that not only hoped to hinder
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intermarriage but also to curtail any physical contact between whites and blacks. These
laws were written and revised by legislators who abhorred race mixing, who struggled to
maintain shifting boundaries that threatened the racial status quo, and who represented
concerns of the general public. Mediated by the fears of interracial offspring and the
deterioration of white supremacy, the laws attempted to erect an impenetrable barricade
against interracial sex and marriage.

Perhaps the interweaving of prohibitions is best seen in the vast interpretation of
anti-miscegenation laws, where fornication, adultery, and illicit cohabitation are all
mentioned to cover multiple transgressions. Whereas other codes against sexual
misconduct omitted race, miscegenation laws made it central:

If any white person and any Negro, or the descendant of any Negro, to the third

generation inclusive, though one ancestor of each generation was a white person,

intermarry or live in adultery or fornication with each other, each of them must on
conviction be imprisoned in the penitentiary, or sentenced to hard labor for the

county for not less than two nor more than seven years.” Alabama Statutes (1866)

Art. 1, Sec. 61.

This statute, covering a variety of sexual crimes, was on the books in Alabama until
1970, demonstrating the endurance of social taboos and the law’s willingness to regulate

interracial intimacy. The penalty for miscegenation ranged from monetary fines, prison

! Examples of similar miscegenation statutes: Ariz. Rev. Stat. § 63-107 (1939) makes a marriage between
a Caucasian and a person of certain named races and their descendants null and void. Such a union is not
only voidable but null and void and may be shown in any proceeding when material. In state of Louisiana:
Section 1 of Act No. 87 of 1908 reads as follows: Be it enacted by the general assembly of the state of
Louisiana, that concubinage between a person of the Caucasian or white race and a person of the Negro or
black race is hereby made a felony, and whoever shall be convicted thereof in any court of competent
jurisdiction shall for each offense be sentenced to imprisonment at the discretion of the court for a term of
not less than one month nor more than one year with or without hard labor.
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sentences or hard labor, and always carried a greater punishment than “unlawful” sex
between white couples.
Fornication

The laws governing morality in Colonial America were borrowed from English
Ecclesiastical courts, sometimes termed ‘bawdy courts” due to the explicit nature of the
crimes brought to trial. These laws, enacted and enforced by the Anglican Christian
church, dealt specifically with issues that many citizens deemed private and were usually
sexual in nature. Specifically, the crime of fornication was defined as illicit sex between
unmarried persons and punishments ranged from public beatings, fines, imprisonment or
compulsory marriage. Linked to concerns about failing morality, fornication laws were
enacted to preserve decorum, maintain the sanctity of marriage, protect against diseases,
and safeguard against illegitimate children. Because many lawmakers and judges viewed
the law’s role as defender of virtuous and decent behavior, fornication laws survived well
into the twentieth century; indeed, through the 1960s, fornication was illegal in all but ten
states. Fornication laws varied from state to state but typically rendered illegal sexual
relations between non-married persons. Many states listed fornication under a section of
codes outlining moral mandates and listed them under crimes against decency, morality,
and chastity.

Prosecution and interpretation of fornication laws also varied according to state.
Some states, such as Alabama, mention race in their definitions of fornication as seen in
code 1876 section 4189 which “makes it a felony for any white person and a negro, or
descendant of a negro to the third generation inclusive, to intermarry, or live in adultery

or fornication with each other.” This definition, like many, encompasses fornication,
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adultery and miscegenation, creating an impenetrable front against the “indecent” and
“immoral” act of interracial sex. Although laws against interracial fornication acted as a
safety net to prosecute adults having sex across the color line, not all fornication laws
mentioned race, nor did they have to, several other laws were in place to reinforce the
illicit nature of interracial sex. Altered or abolished throughout history to accommodate
laxer moral standards, fornication laws have been challenged on several grounds, and in
state Supreme Court cases questioning their necessity, attorneys have cited personal
privacy, due process, and fundamental rights as reasons to strike them down.
Specifically, the Fourteenth Amendment has been called upon by defense attorneys in
fornication trials to render certain that “no state shall [. . . ] deny to any person within its
jurisdiction the equal protection of the laws,” a privilege most often ignored in criminal
sexual conduct trials involving interracial couples.

The evidence required to prosecute interracial fornicators was typically
unsubstantiated or unconvincing and yet prosecutors had much success pinning this crime
on mixed race couples. In a 1948 slander case involving rumors that Marcella Frank, a
white woman, was seen keeping company with a Black taxicab driver, her neighbor Mrs.
Virginia Crockett testified that “if you should catch a white girl and colored fellow
together you would know they would not be out just for the pleasure of riding together”
(240 Mo. App. 425; 208 S.W.2d 783; 1948 Mo. App. LEXIS 276) When the prosecutor
asked her if she knew what it meant for a white woman to “keep company” with a black
man, Mrs Crockett stated “There is only one reason a white woman would do that, and
that would be for immoral purposes, according to my ideas.” Mrs. Virginia Crockett was

not an expert in black / white relationships or even a viable witness, but her feeble
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testimony was admitted in court. What Mrs. Crockett’s testimony illustrates, though, is
that the specter of a black man and white woman “caught,” as if lurking about in secret,
conjures fantasies of carnal desire, her assumption being that interracial relationships
always exist outside the boundaries of natural courtship. Frank herself testified that the
false rumors of her interracial affair had damaged "her reputation as a pure, virtuous and
chaste woman” and that “she has suffered great humiliation and disgrace thereby; that she
has been brought into contempt and ridicule, exposed to public wrath and hatred, and
deprived of the public countenance and social intercourse among her former friends and

acquaintances." Court proceedings, witness testimony, and charges of impurity were all
the result of small town gossip and the fear of intermingling; Marcella Frank’s false
indictment as a fornicatress illustrates the public’s frenzied response to interracial
relationships and the fantasies that force rumors into criminal court.

In punishing fornication crimes, a disproportionate number of black males were
imprisoned for having sex with white women, compared to white males who were able to
have sex with black females with little threat of reprisal. So as the law worked to control
sexual relationships between whites and blacks it did so based on the sex and race of the
perpetrator. Although the law specifically stated that white males would be held
accountable for the crime of fornication with a black woman, these “crimes” went largely
unpunished.

Punishment typically varied according to the race of the perpetrator and played a
central role in determining the severity of the charge. For instance, in section 4189 of

Alabama state code 1876, fornication between a white person and a “Negro” was a felony

while fornication between a man and woman of the same race was “a misdemeanor,
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punishable with a money fine.” In Mississippi, the punishment for fornication was “a
maximum penalty of a $ 500 fine and six months imprisonment in the County Jail” while
fornication “between persons of different races shall be punishable as a felony with a
maximum penalty therefor of ten years in the State Penitentiary” (Section 2000 of the
Mississippi Code of 1942). The punishment for interracial fornication, being both
nonequivalent and selectively enforced in many Southern states, not only speaks to the
duplicitous nature of the law and its agents but also evinces an apparent disregard for
impartiality and justice. The ways in which lawmakers, judges and juries skirted around
blatant misuse of the law to guard against sexual intercourse between interracial couples
reveals the desperation of a society to maintain the racial status quo and exposes the
cultural biases woven into the fabric of the legal system. But in charging mixed race
couples with felony fornication and bringing the case to trial, all the sordid details of the
affair must be entered as evidence, guaranteeing an erotic spectacle that is directed by the
legal community. The very evidence needed to convict a couple of interracial fornication
is the particulars of their sexual relationship; the state prosecutor builds his case from the
titillating testimony of witnesses who observed the couple’s supposed crime. Witness
statements, which are then recorded and reiterated by the prosecuting attorney, create
multiple layers of voyeurism.
Illicit Cohabitation

Illicit cohabitation in its most general form is defined as “the offense committed
by an unmarried man and woman who live together as husband and wife and engage in
sexual intercourse” (Blacks Law Dictionary 87). Defined in relation to marriage and

straddling fornication and miscegenation laws, illicit cohabiters showed a blatant
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disregard for the sanctity of marriage and challenged the very foundation of domestic
relations. During the late 19" century and early 20" century, when laws regulating
sexuality were more likely to be enforced, illicit cohabitation between two white
offenders hinged on whether or not the couple lived in the same residence and acted as
legal husband and wife, enjoying all of the benefits of matrimony. When paired with
interracial sex, however, cohabitation became more threatening and involved a variety of
“indecent” acts. In Arkansas, a person guilty of illicit cohabitation across the color-line
was guilty of “concubinage.” As recorded in statute 41-810, “concubinage is hereby

defined to be the unlawful cohabitation of persons of the Caucasian race and of the Negro

race, whether open or secret." Illicit cohabitation between a white woman and a black
man was no more heinous a crime than if it were between two adults of the same race,
but the laws regulating interracial sex produced a different narrative, one that made
black/white sexual relations much more threatening. The dangers of interracial sex
produced a necessity for surveillance; members of the community and officers of the law
patrolled the bedrooms of interracial couples in order to impede any “criminal” activity.
The assumed “threat” of interracial cohabitation simply provided an excuse for
sanctioned peeping.

The interpretation and enforcement of illicit cohabitation statutes highlights the
desperate and anxious attempts of law enforcement officials to monitor and observe
interracial sex. The case history also alludes to prosecution’s rather creative and
imaginative approaches in applying evidence to interracial sex crimes. For instance,
Mary Rose, a white woman, and her unnamed black male lover, were convicted of illicit

cohabitation in Mississippi in 1958. To complicate matters, though, the court initially
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accused the two of having an incestuous relationship. Outlined in Mississippi Code Ann.
§ 2000, the law stipulates that:
persons being within the degrees within which marriages are declared by law to
be incestuous and void, or persons whose marriage is prohibited by law by reason
or race or blood and which marriage is declared to be incestuous and void, who
shall cohabit, or live together as husband and wife, or be guilty of a single act of
adultery or fornication, upon conviction shall be punished by imprisonment in the

penitentiary for a term not exceeding 10 years.

During the appeals process, Mary Rose fought the conviction based on incest and won a
reversal after the judge deemed their relationship miscegenetic rather than incestuous.
The initial conviction of Mary Rose, though, speaks to the public’s willingness to
interpret the law in ways that place interracial sex along a vast continuum of deviant
behavior. Incest, often stereotyped as a lower-class phenomenon amongst people with
limited intelligence, is viewed as one of the most “unnatural” sex crimes. Labeling
interracial sex as incest reinforced the notion that only sexual deviants, unable to follow
society’s moral codes, would engage in sex outside of proscribed racial boundaries.

Like the tangle of fornication law, illicit cohabitation codes made it impossible for
interracial couples to enjoy any /egal sexual relationships outside of marriage. The
definitions of “unlawful cohabitation” included fornication, adultery, lewd behavior and
miscegenation so that any and all sexual conduct between interracial couples was
considered a crime. In North Carolina, for instance, Pink and Sarah Ross were “indicted
for fornication and adultery in living and cohabiting together without being lawfully

married,” (76 N.C. 242; 1877 N.C.) even though their marriage was legally recognized
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in South Carolina where it was solemnized. As Reconstruction crumbled and gave way
to the notorious Redemption period, emergent Jim Crow laws and later widespread state
sanctioned segregation laws (1877-1900), made interracial marriage illegal in almost
every Southern state. As a result, every interracial couple who attempted to live as man
and wife were straddling multiple prohibitions. For example, Florida State code
specified that “Any Negro man and white woman, or any white man and Negro woman,
who are not married to each other who shall habitually live and occupy in the nighttime
the same room shall each be punished by imprisonment” 798.05 (1874). Because blacks
and whites were legally barred from marrying in Florida until 1967, the cohabitation law
made all nighttime activities between them illegal. In addition, Florida’s illicit
cohabitation statute was the only regulation that mentioned race and the only one that did
not require proof of intercourse; rumors and innuendoes were enough to arrest suspects of
interracial intimacy.

Much like the arbitrary punishment for fornication between interracial couples,
illicit cohabitation also brought excessive penalties. In Arkansas, illicit cohabitation
between persons of the same race was listed as a misdemeanor; concubinage, however,
was a felony, punishable with a lengthy prison sentence and the possibility of hard labor.
While white offenders could expunge their records by paying a fine to the courts;
interracial couples were imprisoned, containing all of that unrestrained passion safely
behind bars.

Exposing the inherent racism of the legal system has been the task of Critical
Race Theorists for the past few decades. Scholars committed to making visible the

discriminatory practices of both conservative and liberal lawmakers see both friend and
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foe as participating in the disenfranchisement of people of color. In his forward to
Critical Race Theory: The Key Writings that Formed the Movement (1995), Cornell West
explains that critical race theorists have, for the first time, “examined the entire edifice of
contemporary legal thought and doctrine from the viewpoint of law’s role in the
construction and maintenance of social domination and subordination” (xi). Equally
concerned with issues of domination and subordination, my project seeks to understand
the law’s role in the construction and maintenance of interracial eroticism and the ways in
which legal apparatuses function to make black / white sex into public sites of titillation
and fantasy fulfillment. By interrogating laws that forbid interracial desire and
examining the cultural artifacts produced by those prohibitions, I will demonstrate how
domination and subordination function when sex and the law collide.

My first chapter closely examines the Rhinelander annulment suit of 1925 as a
microcosm of race, erotics and the law working together to reveal public anxieties,
irrationalities of the law, a surplus of pleasure, and the racial politics of voyeurism. This
chapter also explores how the outlaw status of mixed race sexual relationships produce a
titillating spectacle made possible by legal prohibitions. Preserved in countless court
proceedings, filmic representations, and literature are the stories of interracial couples
who experience a certain fame and visibility when they cross the long-established
boundaries of race. The public character of this transgressive relationship exemplifies
the couple as social delinquents, but also fulfills fantasies about mixed race desire and
provides the opportunity for voyeurism. Indeed, Alice Rhinelander, the bi-racial woman
who married a wealthy white male, was herself an invisible middle class woman until her

legal union plunged her into the spotlight. Newspaper reports, case history, love letters,
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court transcripts, and fabricated “photographic” evidence provide countless opportunities
for erotic pleasure, all under the pretext of prohibiting interracial affairs. Adhering to
legal strategy becomes the excuse for indulging in courtroom revelries that expose Alice
Rhinelander both as a temptress and harlot. Finally, this chapter illustrates how the
“outlawed” black body is offered to a greedy public, whose yearning to participate in the
forbidden pleasure is deemed acceptable, even sanctioned by prohibitions governing
interracial sex.

The second chapter examines how the figure of wealthy heiress Nancy Cunard,
who flirted with social taboos in her interracial relationship with Jazz musician Henry
Crowder, was spectacularized by both the American and British public. Like Alice
Rhinelander, Cunard was also vilified as a promiscuous woman who ignored racial
boundaries when it came to romance; thus her sex life, rather than her scholarly
contributions, became her enduring legacy. Although much attention has been paid to
Nancy Cunard in the form of memoirs and biographies, these gossipy accounts portray
Cunard as the renegade daughter of a wealthy family who sacrificed her inheritance for a
brief love affair with a black man. In scholarly essays, her personal life is privileged
above her essays and poetry with a paucity of attention paid to Cunard the intellectual.
My premise that the “outlaw” position brings certain visibility extends to Cunard’s life,
especially her sexual choices, eclipsing her contributions to art, literature, and civil rights.
What differs from the Rhinelander case, though, is Nancy Cunard’s own preoccupation
with spectacularizing her interracial relationship and playing the exhibitionist in several
of her works. This chapter explores Nancy Cunard’s investment in showcasing her status

as an outlawed white female who is sexually involved with a black male. In one of the
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most visible and public demonstrations of her interracial affair, Nancy Cunard published
a pamphlet of her private life entitled: Black Man and White Ladyship with her lover
Henry Crowder. Cunard’s scholarly contributions to Negro, her scandalous pamphlet,
and her polarized images taken by Barbara Ker-Seymer, all speak to a preoccupation with
self-“othering” that in turn creates an erotic spectacle. Cunard’s sexual exploits, and her
conscious desire to showcase them, creates a dynamic of othering and exhibition that
pivots on prohibition and social taboo. Rather than skirting the prohibitions, she courts
them, and becomes a willing participant in the erotic spectacle.

The third chapter examines how legal regulations and social codes control the
erotic movement between blacks and whites as represented in literature. The interracial
relationships in Charles Chestnutt’s House Behind the Cedars, Gilbert Millen’s Sweet
Man, Willard Motely’s “The Almost White Boy,” each portray the movement from static
to ecstatic as caught in a cycle of deferral and revival, creating erotic moments that mirror
the strip tease. In each text, erotic desire is fueled by the social and cultural taboos
making the moment of sexual fulfillment almost unobtainable. The narratives play on the
ambivalence surrounding interracial relationships, legitimizing the illegitimate and
granting readers a “safe peep” into interracial desire. Readers can enjoy the intimate
details of interracial sex and authors avoid persecution by creating cautionary tales of
interracial romance; indeed, the happy ending never comes to fruition. The outlaw
nature of interracial relationships invites readers to engage in the fantasy of interracial
sex while simultaneously diminishing any chance of erotic fulfillment.

In addition, this chapter examines how frequently representations of white/black

sexual desire are linked to violence, acknowledging the relationship between legal
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prohibition and sadistic passion that results in cruelty and death. Graphic scenes of
literary and filmic violence as a result of interracial intimacy take root in slave narratives
like Harriet Jacobs’ Incidents in the Life of a Slave Girl and Frederick Douglass’
Narrative of the Life of Frederick Douglass, major motion films like Birth of a Nation
and Jungle Fever, the Blaxploitation genre, and literature by both white and black
writers. In literary representations like Sou/ On Ice, Eldridge Cleaver’s confession that
he raped black women as practice for raping white women establishes a strong
connection between a raced power and sex, one that Haki Madhubuti argues black males
draw on to retaliate against white supremacy. By reading Chester Himes’ If He Hollers
Let Him Go and The End of a Primitive against Richard Wright’s short story “The Man of
All Work,” the cycle of erotic deferral is played out in treacherous scenes of violence and
terror, making the unlawful nature of interracial sex the cite for sadomasochistic fantasy.

My last chapter will explore how the artwork of Kara Walker disrupts the cycle of
prohibition, desire and spectacle and invites an alternative register in which to see
interracial eroticism. I begin with a comparison of Walker’s work to the equally
controversial art of Robert Mapplethorpe. Concentrating on Mapplethorpe’s nude black
male photographs as a precursor to Walker’s art, I place his work on the continuum of
prohibition and desire by analyzing the NEA’s response and censoring of his exhibitions.
In the same way, Kara Walker subverts the process so firmly entrenched in cultural forms
of interracial desire by removing the taboo, inviting the spectacle, and employing
caricatures of race to create sexual fantasies without apologies. Her silhouettes, massive
and imposing, rely on several stereotypes of both blacks and whites to reminisce on

slavery and post-Emancipation relationships between slave and master, mammy and
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missus, pickaninny and master’s son. Images of bestiality, sodomy, fellatio, slave rape,
excrement, semen and torture reflect Walker’s vision of the past and invite viewers to
acknowledge their own fantasies about slavery and domination, especially through sexual
imagery. Walker’s work can be viewed as interracial sex exposed, all of its sullied
beginnings rendered in black and white silhouettes on a stark gray background. The
tension between illicit and authorized is blurred if not erased in her artwork, allowing for

a reading of interracial sex that rejects prohibitions and exploits the taboo.

Cultural Implications

By placing these cultural phenomena in close proximity, I hope to illustrate how
centuries of prohibitions both legal and social have shaped rather disparaging
representations of interracial intimacy and created configurations of desire that are
trapped in cycles of deferral. Each chapter addresses exhibition, an erotic tendency that
seems so closely aligned with interracial sex. Perhaps one of the reasons interracial sex
remains so censorious is so that we can see it. Justin Timberlake and Janet Jackson’s
“wardrobe malfunction” was made into such a spectacle that over three million people
replayed it on YouTube, while the FCC made new laws to sa'feguard against future
“smut” being broadcast on live television. Bringing together such disparate cultural
forms such as court cases, public figures, pamphlets, novels and artwork allows for an
extensive examination of how prohibitions surrounding interracial sex have shaped public
fantasies and provided the perfect alibi. The public outcry concerning Nancy Cunard’s
vacations in Harlem or well know relationship with Henry Crowder are on the same scale
as public outrage over Kara Walker’s artistic renderings of interracial sex. The public’s

fascination with details of interracial sex are exposed in the Rhinelander trial and made
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evident in the curiosity surrounding Cunard’s friendships with black males. The inability
for interracial couples to be represented in any redeemable way is emphasized in novels
of the 19" and 20" century and in Kara Walker’s grotesque images of black women
sodomizing white males. Each of these cultural forms, then, elucidate the ways in which

prohibitions shape our understanding of interracial desire.
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Chapter One
Rhinelander v. Rhinelander: The Excuse for an Erotic Annulment
“So the stage is set for the most sensational moment of the trial this morning, with the
odds favoring a continuation of the suit. The courtroom doors, which have been stormed
every day by a fighting crowd, will face an even larger and determined mob this

morning” (New York Times, Nov. 20", 1925).

“The testimony at the beginning of this week with the disrobing of Mrs. Rhinelander and
the reading of Kip’s unprintable mystery letters which threatened to halt the suit last
Thursday has been of a nature that revealed the most outrageous and disgusting filth that

probably has ever been heard in a courtroom” (Chicago Defender, Nov. 25", 1925).

In 1924, New York City enjoyed a scandal that would dominate the headlines for
months. Accounts of bawdy sexual encounters, mistaken identity, family fortunes, and
ultimate rejection flooded the daily newspapers on a national scale. In modern terms, the
controversy surrounding the annulment trial of Rhinelander v Rhinelander equaled that of
the OJ Simpson case, where relentless media coverage and public fascination fueled an
obsessive desire to witness the courtroom drama. Like the millions following Simpson’s
trial, American citizens in 1924 devoured any scrap of news coming out of the
courtroom, and media outlets were poised to release sensational accounts of the
interracial couple’s romance. But for Leonard “Kip” Rhinelander and his wife Alice, the

media circus would not only destroy their love affair, but also show the nation how
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constructions of race were definitively proscriptive in the realm of marriage, especially
for a wealthy white man and a working class black woman.

When Leonard and Alice Rhinelander tested the limits of proscribed racial and
sexual boundaries, the individuals charged with maintaining those borders stepped in and
the charge of fraud was le.vied against an unsuspecting wife and a reluctant husband. At
the behest of his father, Leonard Rhinelander accused his wife Alice of misrepresenting
herself as white. The subsequent legal battle presents a compelling correlation between
the legal tradition, interracial erotics, and the law’s willingness to expose intimate sexual
details of a couple’s private life. The legal community delved into the couple’s sexual
relationship as if they were prosecuting a criminal fornication or illicit cohabitation trial,
not a civil annulment suit, and the tawdry tidbits of the Rhinelander’s sex lives took
center stage when they should have been irrelevant.

What took place during the Rhinelander trial was not a typical annulment suit, but
an erotic panoply; and the couple’s outlawed relationship would be exposed through
countless love letters and graphic inquests. Under the pretext of establishing racial
identity, the judge allowed Alice Rhinelander’s attorney to parade the naked body of his
client in front of the jury and prosecution. As a result of this spectacle, newspaper
reporters crafted the first ever graphically manipulated “photograph” called a
composograph that claimed to capture the scene behind closed doors. By cobbling
together previm.xs trial photographs and staging the scene of Alice Rhinelander’s
humiliating ordeal, The Evening Graphic was able to produce photographic “evidence” of

the erotic courtroom scene. The letters, the disrobing, and the composograph evince a
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wide array of social anxieties, individual fantasies, defense mechanisms, and obsessions
made visible by court proceedings operating under the pretext of seeking justice.

Under the guise of regulating illicit relationships and revoking fraudulent
marriages, statutory law in America functions as a set of inroads into interracial erotic
titillation so that prohibitions are pretexts for voyeurism and fantasy fulfillment. Laws
prohibiting interracial fornication, illicit cohabitation and marriage provide a forum for
interracial erotic spectacle; what is outlawed is simultaneously made visible through the
very act of restricting and prosecuting these “crimes.” Exploring how legal procedures
function as part of a larger preoccupation with black / white sex yields an understanding
of the psychosocial aspects of outlawing interracial desire. Demonstrated in numerous
fornication, miscegenation and illicit intercourse cases, forbidden interracial intimacy
produces the very spectacle of what the law seeks to impede. The Rhinelander annulment
trial of 1924 is perhaps the most glaring example of such laws responding to voyeurism
and titillation surrounding interracial desire.

The Players

The cast of characters in the Rhinelander trial is comprised of Leonard, a young,
wealthy love-sick man and his overbearing, image-conscious father Philip; Alice, a
biracial woman with a working class background; her unassuming interracial parents
George and Elizabeth Jones; two overzealous attorneys who eagerly expose intimate
details of the couple’s sex lives, and a dubious judge who admits every salacious tidbit of
the couple’s romance into evidence. Leonard and Alice’s divergent social and racial

backgrounds are the mitigating factors for legal intervention and pivotal to understanding
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how the Rhinelander scandal made such an impact on the American public, whose fears
and fantasies were inflamed with every newspaper account.

Leonard Rhinelander was the son of successful real-estate tycoon and high society
figure Philip Rhinelander, who abhorred the relationship between his son and Alice, and
on several occasions tried to prevent their budding romance. Portrayed as a dupe and
simpleton, Leonard Rhinelander was little more than a wayward puppy in the eyes of the
American public, and could not have realized the implications of his unfortunate match.
At age thirteen, Leonard lost his mother in a terrifying accident—as Adelaide was
dressing for the evening, she tipped over a kerosene lamp, caught her dress on fire and
died from the burns several hours later (Lewis and Ardizzone 51). In addition to the pain
of his mother’s death, Leonard also suffered the loss of his older brother, who died of a
fever in France during World War I (Lewis and Ardizzone 52). The prosecution argued
that the death of both his mother and brother had psychically damaged Leonard and
caused him to become mentally unstable. Although he was institutionalized for general
anxiety and shyness along with a seemingly debilitating stutter—conditions that were
mild and certainly treatable—the prosecution portrayed him as feeble minded and as
vulnerable as a child. Ultimately, Leonard Rhinelander was institutionalized by his
father in hopes of transforming his son into a man more befitting the Rhinelander name.
But while he was in treatment, rather than focusing on his legacy and commitment to the
Rhinelander family, Leonard met and fell in love with a bi-racial woman whose
affections helped him overcome the shyness and awkward mannerisms that had
previously defined his character. Leonard’s attorneys would ignore the positive effects

Alice had on Leonard and shift the focus to the palpable difference in the couple’s mental
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capacities. In their estimation, Alice preyed on an innocent and unworldly Leonard in
order to secure his family fortune.

Labeling Leonard as mentally ill helped the prosecution explain why a white male
of obscene wealth would take a lower-class bi-racial woman for a bride and jeopardize
the strict social order created and maintained by white elites. In painting Leonard as
feeble-minded, his legal team was setting up a sharp distinction between “normal” and
“pathological;” indeed, a sexual relationship that had the potential to erode class and
power structures could only be explained by his psychosis. The investment in “othering”
individuals based on mental capacity and race is explored in Sander Gilman’s Difference
and Pathology (1985) where he examines the ways in which mental illness is used to
create separation between the “good” self and the “other.” He argues that “Every group
has laws, taboos, and diagnoses distinguishing the ‘healthy’ from the ‘sick’”’(23). In
order to maintain the status quo, in this case strict boundaries that preserved class and
race lines while safeguarding “pure” bloodlines for the sake of procreation, Leonard’s
condition was deemed pathological. Gilman’s assertion that pathology “is disorder and
the loss of control, the giving over of the self to forces that lie beyond the self” can
provide the answer to Leonard’s peculiar infatuation with Alice and also begin to explain
public sentiment surrounding her character (64). Seen as a wanton temptress who had
multiple sex partners, Alice Rhinelander was cast as a sexual deviant. The legal
community succeeded in othering both Leonard and Alice by making a public spectacle
of his mental instability and her supposed sexual aberrance.

This portrait of Leonard as feeble minded and withdrawn was the prosecution’s

proof that their client was seduced by the worldly and wanton Alice Jones. Leonard’s
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passive nature and almost helpless demeanor made it possible for his father to demand
the annulment and expunge Alice from the family registry. In order to maintain the strict
division of class and race boundaries, Leonard’s defense had to argue that his mental
incapacities were to blame for the blatant disloyalty to social codes of conduct. To win
the annulment suit, Leonard had to maintain that he was misled by Alice Jones and that
he believed her to be white when they married. As proof of the supposed trickery,
Leonard pointed to the marriage certificate that bore the answer “white” in response to
the question of both the bride and groom’s racial heritage.

Leonard’s wife Alice had more humble roots. Daughter of George and Elizabeth
Jones, who met as domestic servants in England and emigrated to the United States, Alice
was a moderately educated middle-class woman. Judging by her love letters to Leonard,
which were riddled with grammatical mistakes and spelling errors (she even spelled
Leonard’s name wrong), her eighth-grade education was well below Rhinelander
standards. Alice’s father, George, accumulated a modest amount of real-estate while
operating a taxi stand in New Rochelle, a suburb of New York City, but his pedigree was
of concern to the Rhinelander family as he was rumored to have West Indian parentage
(Lewis and Ardizzone 25). When asked about his parent’s racial history George
responded “My mother was a Caucasian of pure English decent. The only information
which I have about my father is that he was a native of one of the British Colonies” (74).
Attorney Mills’ unsuccessful exploration into George Jones’ past wasted countless
resources and amounted to “a wild goose-chase, for which they should be reimbursed”
(74). The ambiguity surrounding Alice’s race was never clarified by investigating her

father’s heritage, but that she was biracial was apparent to every member of the
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courtroom. Sitting next to his daughter in court was a very visibly dark-skinned George
Jones, and by contrast his daughter had a light, olive complexion. That Leonard knew the
Jones family and still claimed to believe she was not of mixed race parentage seemed
absurd to courtroom onlookers. Alice Jones carried on her affair with Leonard, though,
as if they were above scrutiny, seemingly indifferent to American racial politics
governing the rules of marriage.

Alice’s mother Elizabeth Jones, a plump white woman with a bun of silver hair
and an air of sophistication, showed the utmost sympathy for her dishonored child and
defended Alice’s moral purity. But Leonard’s attorneys unearthed some rather unsavory
details about Elizabeth Jones’ past and “tried to portray the unquestionably white
Elizabeth Jones as something less than the idealized image of white womanhood—
perhaps something less than white” (189). Elizabeth’s “less than white” discretion was
sleeping with her wealthy employer’s son and having her first child ouf of wedlock. The
prosecution argued that Elizabeth’s shattered dream of transcending class boundaries was
cultivated in her daughter, molding Alice into a social climbing temptress. Alice’s
reputation was attacked on the first day of the trial and prosecutors shredded her character
in front of a jury, painting her as the black seductress eager to acquire the Rhinelander
name. Rumored to have slept with both a white and black man before having sex with
Leonard, Alice was described by the prosecution as a “fast woman” who possessed little
concern for decorum or decency; she was the quintessential “gold digger.”

Before deciding to marry, Leonard and Alice Rhinelander enjoyed a three - year
love affair. The lovers existed on the margins, not meddling in family fortunes, property

rights, paternity cases, or any issues that might place them under public scrutiny. They
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flitted about New York on unchaperoned vacations, spending nights in a local hotel,
cavorting with friends, and all the while developing a loving relationship. The legal
marriage, however, changed the course of Leonard and Alice’s lives and thrust the most
intimate details of their affair into the public’s eye. Had they never married, one might
speculate that their relationship would have continued until they grew tired of each other
or succumbed to pressure from Leonard’s family. But when the marriage was made
public and recorded in the high society pages of the New York Register, everything
changed. Alice Jones was now given the name Mrs. Rhinelander and could claim
familial ties to one of the most powerful families in New York. Not just a girlfriend that
Leonard kept in the shadows, Alice was legitimized by marriage, and their previously
scandalous relationship would now be sanctioned by the state and visible to the public.
Surrendering to his father’s coercions, Leonard filed for annulment claiming that Alice,
in concealing her blackness from him, had misrepresented herself as a white woman.
Leonard and Alice’s high-profile interracial marriage lasted only six months.
The Case

Leonard’s annulment suit called into question the legitimacy of the Rhinelander’s
marriage and addressed the overarching anxieties of a white public who needed assurance
that class and race boundaries were still intact. Had Leonard filed for divorce rather than
annulment, he and the Rhinelander family would have recognized the union as legal and
state sanctioned, an act of betrayal to his blue-blood family and the elite community
following the trial. By asking for an annulment, Leonard was asserting his class loyalty,
acknowledging the marriage as illegitimate and stripping Alice of any rights she had to

his money or social standing. But the annulment suit, with its questions of
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misrepresentation and fraudulent enticement, turned out to be the pretext for a courtroom
show of the couple’s erotic relationship. What transpired throughout the yearlong trial
was unprecedented and at times, tragically tawdry.

Insisting that Leonard was unaware of his wife’s frue racial heritage, Attorney
Isaac Mills, a venerated attorney and former New York Supreme Court Justice, asked the
court for an annulment on the grounds that Alice Jones had misrepresented herself as
“white.” To levy the charge of fraud against Alice Jones, Leonard’s attorneys needed to
prove that she intentionally deceived him; in effect, they needed to argue that the
marriage would never have taken place if Leonard knew the truth about Alice’s racial
heritage. According to New York domestic relations law, “A marriage will not be
annulled for fraud unless the facts misrepresented or concealed go to the very essence of
the contract” (Domestic Relations Law Supplement 11). In other words, if information
emerges about a person that would have greatly influenced a decision about entering into
marriage affer the marriage is already solemnized, the court can annul the marriage based
on fraud.

Rhinelander v. Rhinelander also illustrates how ideologies about race and
intermarriage, shaped by fears and anxieties about malleable borders, are played out in
the court of law, translated into public policy, and then made into fodder for public
speculation and consumption. The state had an interest in marriage, despite its status as a
private relationship, as evinced in an annulment case dating back to the turn of the

century. A New York Supreme Court’s annulment case decision addresses the
importance of overseeing and managing private relations: “The contract of marriage is

SOmething more than a mere civil agreement between the parties, the existence of which

36



affects only themselves. It is the basis of the family, and its dissolution, as well as its
formation, is matter of public policy in which the body of the community is deeply
interested” (Fisk v. Fisk 6 A.D. 432; 39 N.Y.S. 537; 1896). The community, via
Leonard’s father and an expert legal team, made the Rhinelander marriage a matter of
public concern—dissolving the nuptials helped to preserve the greater good of a
community “deeply interested” in family relations that remained within established
boundaries. Public interest in the Rhinelander case, most obvious in the unrelenting press
coverage and accounts of frenzied citizens lining up for courtroom seats, reveals a series
of anxieties about class and race purity. A simple annulment case would never draw such
enormous publicity, but the Rhinelander case had the power to change the face of
American families and redefine class boundaries. A biracial child with the Rhinelander
name would further obscure the separation between black and white, rich and poor;
Leonard’s family needed the law to protect these borders and clearly reinscribe categories
of difference so that crossing them would not yield the benefits granted to Alice
Rhinelander. During the trial, the prosecution did its best to clarify the categories of
black and poor, humiliating Alice both mentally and physically.

Examples of fraudulent marriages cataloged in the 1916 New York Domestic
Relations law, the supplement available to Leonard’s legal team, included concealing
previous marriages, false statements of prior chastity, concealing insanity, and intentional
desertion. The precedents Leonard’s attorneys were drawing on to bolster his lawsuit

included Svenson v. Svenson (1904) an annulment suit filed because a husband failed to
mention to his wife that he contracted a contagious venereal disease prior to their

nuptials; or Wendel v. Wendel (1898) where a wife told her new husband (who wanted
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more children after his first wife died) that she might not be able to conceive, even
though a few years earlier she had undergone a full hysterectomy; or Keyes v. Keyes
(1893) where a husband neglected to tell his wife that he was a professional thief and was
about to be imprisoned; or finally, Smith v. Smith (1920) where the wife decided to
conceal from her husband that she was clinically insane. Alice Jones was in the company
of liars, thieves, and the mentally ill and her alleged misrepresentation was placed in the
same category as those couples concealing secrets that would affect their reproductive
and/or domestic futures. Leonard’s attorneys would have to convince a jury that the truth
about racial ancestry could be as destructive to a marriage as syphilis or impending
incarceration.

That the case focused on anxieties about race and sexuality was evident in
attorney Isaac Mills’ opening statement to the court. He asked the jury to ponder six
questions:

At the time of the marriage was the defendant colored?

Did she ever represent that she was white?

Did she make such representation in an attempt to defraud the Plaintiff?
Was the Plaintiff induced to marry her under the representation?

Did the plaintiff marry her with the full belief that she was white?

AN o o

Has he lived with her since?” (Lewis and Ardizzone 50).
Although these questions specifically address terms of an annulment based on fraud, they
also try to establish an unambiguous distinction between “colored” and “white.”
Revealing the strict binaries in place for racial identificatory practices, Alice was either
““colored” or white; and the distinction needed to be established, especially in cases where
appearances were deceiving. In an age where passing had become common practice for

li g ht-skinned blacks, Alice’s racial ambiguity insinuated that the categories of black and

38



white were not only fluid and malleable, but that appearances were downright
misleading. Attorney Mills needed to shore up the borders and establish clear
demarcations of race to accuse Alice of fraud.

Mills’ second question asks if Alice represented herself as white, acknowledging
that race could be performed or staged. This question reveals much about the mutability
of race and the anxious responses of a white public to shore up categories of black and
white. If Alice was indeed “colored” by definitions established in 1920s America, then
it was alarming to a white public that she represented herself as white in order to elevate
her position. Alice’s passing wasn’t simply to secure higher wages or obtain social
stability, her act was social climbing at its most egregious. If Alice did pass as white and
deceive Leonard, her trickery elevated her status to heights unimaginable to any working-
class woman; she was now intimately related to one of the most powerful and prosperous
families in New York.

Underlying the discussion of Alice’s frue racial identity is the dubious history of
race classification in America. As early as 1662, Virginia law stipulated that children
born of interracial affairs would be either free or enslaved according to the mother’s
status. An overwhelming number of those offspring were begot from white men raping
black women or forcing them into “relationships,” so the biracial child was always
classified as black. Visible markers of race were difficult to assign or identify, especially
when interracial couples produced offspring that were racially “ambiguous.” In 1806,
Judge Tucker of Virginia invented a test to prove whether or not a person had black
heritage. He explained that “nature has stampt upon the African and his descendants two

characteristic marks, besides the difference of complexion, which often remain visible
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long after the characteristic distinction of colour either disappears or becomes doubtful; a
flat nose and wooly head of hair.” (Hudgins v. Wright 1806 139-140). Judge Tucker
believed that hair texture, especially, was the last physical trait to diminish as a result of
race mixing. The fumbling attempts of lawmakers to establish criteria for assigning race
reveals a frenzied effort to maintain hierarchies and points to a losing battle against
shifting power structures. Categorizing people as black or white became a complicated
undertaking for lawmakers, and they were forced to establish rules that acknowledged a
changing racial landscape. Legislators’ attempts to create blood fraction laws and
physical assessments (that were difficult to detect and enforce) reveals white America’s
anxiety over the invisibility of race and the impossibility of legislating identity.

Assigning race based on the mother’s status continued until Emancipation, until
states then had to reinvent categorizations and fortify racial barriers. When Tennessee
adopted the one drop rule in 1910, several southern states were quick to follow, with
states like Kentucky, Nebraska and Utah clinging to their blood fraction laws. With
blood fractions, a person with the slightest fraction of black blood (1/32) would be
considered black. In essence, anyone with even a distant black relative was considered
black. To take the guesswork out of racial identification processes, Virginia passed the
Racial Integrity Act in 1924. The absurdity of this Act, and the absolute impossibility of
establishing a person’s racial identity, is evident in the convoluted instructions for
submitting the paperwork:

Prepare a form whereon the racial composition of any individual, as Caucasian,

negro, Mongolian, American Indian, Asiatic Indian, Malay, or any mixture

thereof, or any other non-Caucasic strains, and if there be any mixture, then the
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racial composition of the parents and other ancestors, in so far as ascertainable, so

as to show in what generation such mixture occurred, may be certified by such

individual, which form shall be known as a registration certificate.
Without a certificate “guaranteeing” racial authenticity, couples could not marry in
Virginia. In addition, if the county Clerk believed the person to be lying on the certificate,
he was to “withhold the granting of the license until satisfactory proof is produced.”
Curiously absent from the Racial Integrity Act is how to obtain the satisfactory proof.
What is the proof of whiteness or blackness or mixtures of Asiatic Indians? The pseudo
science of linking race to bodily cues was a global concern, especially to countries where
European colonizers mixed with the indigenous population and created a new racial
landscape. In South Africa during Apartheid, for example, officials would insert a pencil
into the hair of its ambiguously raced citizens. If the pencil got stuck in a person’s curly
hair, he or she was classified as black. In the United States, myths surrounding visible
cues of race allude to the color of palms or the yellow tinge of pupils. Ultimately, pseudo
science and false indicators did not establish racial identity, and the status of children
born to enslaved women, the one drop rule, blood fractions and the Racial Integrity Act
failed give law officials a foolproof means of identifying someone’s race.

Because Alice’s suspected racial status was the impetus of Leonard’s course of
action, the prosecution challenged it from the first day of the trial. In a bold move,
attorney Lee Parsons Davis admitted that his client did indeed have “colored blood,”
much to the shock of a packed courtroom. Rather than denying the subtle appearance of
Alice’s mixed race heritage, Davis decided to make it a non issue, arguing that of course

Alice was “colored” and Leonard knew it from the moment he met her. With this
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admission out in the open, the prosecution fumbled to prepare a new attack. Mills had
anticipated that Alice would claim her racial status as white and had created an airtight
case to disprove her contentions. Now that he was stripped of this attack, Mills needed to
prove that Leonard was duped into marrying Alice. Both attorneys then compelled their
clients to surrender boxes of love letters, the overtly sexual contents of which were read
aloud to an eager courtroom. How these details could help decide an annulment case is
uncertain at best. In his final act of showmanship, defense attorney Davis forced Alice
Jones to partially disrobe for judge and jury. The court ordered striptease, Davis argued,
would prove that Leonard Rhinelander must have known his wife was black; her dark
nipples and brown breasts acted as undisputable evidence of a black body.

Before the trial’s close, each one of Alice’s family members would be called as
witnesses to confirm her racial ancestry. Each witness for Alice reaffirmed that Leonard
either knew about his wife’s race or never considered it an issue in their relationship.
After hearing this testimony, Alice’s attorney employed a strategy that would make
Leonard just as guilty of fraud and prove that “he had wanted to claim Alice as white
despite other evidence to the contrary, that he had known and acknowledged her
nonwhite ancestry” (179). Davis interviewed newspaper reporters, Leonard’s friends,
and even his chauffeur and each person’s testimony was the same: Leonard knew that his
wife was “colored” and simply did not care; indeed, his only concern was keeping the
relationship a secret from his father. When the jury left to deliberate, they were asked to
ponder the initial questions set out by Attorney Mills about whether or not Alice had
misrepresented her racial heritage and tricked her husband into marriage. The jury came

back with the unanimous verdict that Alice was indeed “colored” and had never hid this
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fact from Leonard. They also stated that Leonard would have married Alice regardless of
her racial status—a decisive victory for Alice Rhinelander.

As evinced in the trial overview, the Rhinelander case provides multiple examples
of the law’s ability to display as a question of both fact and law the definitions and
boundaries of race. This quest for justice, though, provides the general public, whose
desires were inflamed by the prohibitions themselves, ring-side seats to a tantalizing
display of interracial erotics. In allowing the performances to proceed, the judge was also
complicit in feeding not only his own desires, but also those of the jury and members of
the courtroom. Outside the courthouse an eager public awaited whose demand for details
of the case fueled newspaper reports across the country. Titillating accounts of Leonard
and Alice’s lovemaking were leaked to the press with ellipses marking the most salacious
details. If sordid details of the case were unavailable to reporters, they would simply
fabricate them in order to appease a hungry public, whose appetite for sensational gossip
was never satisfied. The Rhinelander case delivered erotic exhibitions that would
momentarily satiate yet simultaneously inflame the desires of a public fascinated with
interracial sex. Annulment aside, this case was always about the public consumption of
intimate sexual details between Alice and Leonard; and countless libidinal urges were
tantalized under the pretext of enforcing New York Domestic Relations Law.

The Letters

The erotic spectacle of interracial love began with the shy and embarrassed
Plaintiff and blushing Defendant reluctantly sharing (at their attorney’s requests) their
sexually explicit love letters with a packed courtroom. Leonard fidgeted on the stand,

clearly humiliated and “throughout his narrative, guided alternately by Mills and Davis,
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the lawyers read from more than four hundred letters they had collected from their
respective clients” (Lewis and Ardizzone 82). Although both attorneys argued that
reading the parties’ love letters was necessary to “document their growing attachment to
each other,” (85) the overindulgence of the courtroom participants is striking. Ignoring
their obvious fascination with the couple’s affair, the courtroom participants could
indulge in the sexually explicit letters under the guise of constructing a solid case. It
would seem that a few key letters entered into evidence would prove the couple’s
affections for each other; but listening to over four hundred pieces of correspondence
exposes public’s voyeuristic desire to consume every detail of the couple’s intimacy;
indeed, a surplus of desire was aroused with each new confession. Agents of the law had
no rational reason for cataloguing every salacious detail unless they were driven by their
own fantasies of interracial sex and sought to fulfill their desires in ways that were
sanctioned and even deemed necessary by the court of law. But what occurs during the
letter reading session is both exciting and tragic, a mixture of shame and provocation that
reinforces the forbidden nature of interracial sex and entices the courtroom observers.

That Leonard and Alice were mortified at their letters being read aloud is not
unusual, the contents of their correspondence was never meant for public consumption.
What is unusual, though, is the duration of their humiliation, each person was on the
stand for hours as their countless letters were entered as evidence. In addition to causing
them great shame, the letters also helped to corroborate damaging stereotypes of
interracial romance. In reading the letters aloud, the prosecution and defense created a
scene of humiliation where the judge, jury, and packed courtroom could cast their

disapproving eyes on the interracial couple. With their sighs and disapproving stares, the
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courtroom participants could reassure themselves that interracial couples were debased
and debauched; indeed, the contents of the letters, with references to masturbation, sexual
intercourse and possibly anal sex, confirmed the “outlaw” nature of their relationship.
The courtroom participants could indict the couple for indecent behavior and reinforce
their own notions of race, sex, and class based on the awkward phrasing of Alice’s love
letters and the sexual innuendos on each page of her correspondence. Alice and
Leonard’s relationship, as a result of the public shaming, was viewed solely as a sexual
one, reinforcing the idea that interracial couples shared carnal pleasures, but nothing
more.

The erotic material was managed and controlled by two male attorneys and Judge
Morchauser; they dictated who could be included in the performance. After reviewing a
rather forthright letter that Alice wrote to Leonard, the judge acted to “safeguard” certain
courtroom observers: “The presentation of this letter in particular led Judge Morchauser
to clear the courtroom of all women, since he deemed the contents inappropriate for
them” (88). Titillation mounting, Judge Morchauser, very much invested in preserving
“decorum,” prevented females from being affected by the scandalous love letters. The
courtroom was transformed into a gentleman’s playground for aural interracial pleasure.
With this distinction, Alice became less of a woman, writing sentiments and details
unbecoming of feminine conduct. Her presence in the courtroom, when all other women
are banned, makes her an obvious outcast amidst the throngs of men and members of the
court could witness Alice’s outlaw status, evident in her sexual liberation.

Rather than understanding the love letters between Alice and Leonard as evidence

of a budding romance or deep affection, some were taken as proof of Alice’s blackness.
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A New York Times article commented on one of her love poems arguing that it had “a
natural negro rhythm” (Nov. 13, 1925). More accurately indicators of her education and
class status than her black ancestry, the spelling and grammatical errors that riddled
Alice’s letters also contributed to her lesser status in the public’s eye, making it that much
more unbelievable that Leonard would take her as a wife. Attorney Mills believed that
the wanton correspondence would prove Alice’s seductive nature and demonstrate the
power she held over Leonard:

Dearest Lenard,
I am sitting down for a few minutes, to write you a few lines, what I promised you dear.
Well sweet heart how did you get home, after such a wild excitement with me. But |
would love Leonard to be with you day and night, but I feel terrible lonesome for you,
when I do not see you, and to think I cant see you every night any more, as often what I
am doing to do in the evening alone, no one hear but father and mother, And myself, and
most of the time, I am hear alone, when I do not see you. But you will after give me Len,
one of your picture, because thats what I want in my room, and I no that you want me to
think a great deal of you. Listen, Lenard, I have had some sweet hearts, but I have not
loved them, like I have taken to you so. I have never let a fellow love and carress me, the
way you do Lenard, because you make me feel so happy, and lovable toward you dear.
But would it be awful if you had me my self alone. What you would not do to me. I can
imagine.

Good by Dearie,

Love Best Wishes,

ALICE

(Lewis and Ardizonne 88)

Alice’s requests for a picture of her sweetheart, her references to being alone in
her bed thinking of Leonard, and her fantasies about what he would do to her body if they
were alone, all demonstrate the deep love she had for Leonard. These letters, with veiled
references to masturbation, show Alice as comfortable with her sexual needs and desires.
In several correspondences, Alice makes mention of being alone in bed, reliving what she
and Leonard had done with each other: “I hopped in bed, and layed there, thinking of

you dear heart” (90). As further evidence of Alice’s late night dalliances, Leonard writes
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to her about taking matters into his own hands: “Last night, sweetheart, after writing
three full pages to you. I undressed and scrambled into bed, but not to go to sleep. No
baby, do you know what I did? something that you do when my letters arrive at night [ . .
.] Alice can you imagine me reading your tempting notes in bed last night and . . . (142).
In newspaper reports, ellipses were added and the sensational parts of the letters removed
either to preserve decorum, or to titillate readers by allowing them to fill in the gaps.
Unfortunately, the original 1925 court transcripts are missing, and yet even with the
omissions, these confessions portray Alice as the corrupting force. Identifying Alice as a
prostitute at the beginning of the trial and labeling her as a sexual degenerate makes the
downfall of Leonard that much more plausible. He mentions masturbation only after she
alludes to it; Alice is the corrupter, reinforcing the myth of the Black Jezabel. Leonard’s
purity is infected by Alice’s deep-seated sexual desires and again, interracial sex is
likened to a disease that in this case, infected a gullible, young white male. According to
Freud’s theories, masturbation is viewed as a perverse act perpetrated by the sexually
degenerate. The origins of the perversions, then, lie with Alice and for the court
observers, reveal her racial character.

The love letters, filled with such phrases as “how did you get home, after such a
wild excitement with me,” and I have never let a fellow love and caress me, the way you
do Leonard,” provide the jury with ample evidence of a torrid love affair (88). However,
this wasn’t a miscegenation trial; the couple wasn’t charged with fornication or illicit
cohabitation. Had the prosecution needed to show proof of interracial sex, these letters
would have been a smoking gun. But Rhinelander v. Rhinelander was an annulment trial

and evidence of interracial sex had no legal bearing on the case; indeed, reading the
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countless love letters aloud only confirmed the prurient interests of the attorneys and the
willingness of the judge to participate in peddling private erotica. Attorney Mills’ case
hinged on whether or not Alice lied about her racial heritage in order to defraud the
plaintiff, but the letters mentioned nothing of race or keeping it concealed from the
public. In order to charge Alice with fraud in the annulment trial, the letters would have
to prove that she claimed to be white, or at least tried to conceal her race from Leonard.
If she had written accounts of shielding Leonard from her dark-skinned father, in order to
protect her “white” identity, perhaps the jury would have used the letters as evidence of
fraud. But the corroborating evidence simply was not there, and yet letter after letter was
read and recorded.

In fact, Leonard was the one who mentioned keeping secrets. In one of his love
letters to Alice, Leonard writes, “Oh! Alice, love, be good, dear child, because I want you
in the days to come and remember to keep our SECRET locked safely in your heart”
(Lewis and Ardizzone 142). The secret Leonard asked Alice to keep was never
revealed—perhaps it was her racial status or the explicit details of their lovemaking at the
Marie Antoinette hotel, but the letters never mentioned anything that would hint at
Alice’s race or prove Mills’ theory of fraud.

Such critics as Nadine Ehlers in “Hidden in Plain Sight: Defying Juridical
Racialization in Rhinelander v. Rhinelander” argue that the case “allows for an analysis
that considers the possibilities for racial agency when race is re-framed as a performative
construction” (315). In other words, Alice’s rejection of a “true” black identity can be
seen as defiant in the face of the law’s demand for strict racial boundaries. Her reading

of race as a Butlerian performative, though, does not take into account how the
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performance of Alice’s “blackness,” as shaped and controlled by the legal community,
enacted a sexual spectacle in the name of fixing racial identity; or how the performance
itself, (the method of which was devised by both legal teams) promoted a version of
blackness mediated by white male attorneys. Because the attorneys wanted Alice’s
letters read aloud in court, they were the ones directing a racialized performance of her
love affair. In the letters, grammatical mistakes became markers of race rather than
class, and sexual innuendoes were indications of Alice’s raced desires. These

performances of “race,” then, were not voluntarily carried out, but rather staged in order

to oversexualize the black female and provide pleasure for courtroom participants. The
performance of race in the Rhinelander trial, far from revealing Alice Rhinelander’s
subversive power, reflects the legal teams’ fantasies concerning interracial sex and their
ability to manipulate the courtroom proceedings to fulfill their desires.

Although Ehlers reads Alice Rhinelander’s rejection of a black identity as
subversive and defiant, she fails to consider the implications of denouncing mixed race
heritage in order to claim whiteness. Power structures and racial hierarchies that were
firmly entrenched in 1920s American culture established privileges and civil liberties
based on skin color. Alice’s decision to pass as white, then, only strengthened the notion
that having even one drop of “colored” blood was undesirable. Indeed, Angela
Onwuachi-Willig explores this paradox by arguing that “Alice, through her own self-
definition, was not challenging hierarchies of race, but rather reifying them by trying to
rise higher within those established and oppressive hierarchies through a form of passing”
(2418). Ehler’s claim that Alice’s “performative disobedience” can be seen as a “counter

practice” to those totalizing categories of race seems to ignore how attorneys and judges
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made her perform their version of “blackness,” and endure several days of shame and

humiliation, the lasting effects of which would never be erased by claims to whiteness.

By only focusing on Alice’s performance of whiteness, via a rejection of blackness,

Ehlers loses sight of the real performances—scripted and directed by legal

professionals—that portray Alice as a sexual deviant, a manipulator, and a seductress.

Even though Alice Rhinelander initially denounced any claims to mixed race heritage,

the legal team made sure that stereotypes governing black female identity were fully

inscribed on both her character and physical body, an attack she was powerless to resist.
The Striptease
If the letters failed to provide ample proof of fraud, the next step was to examine
the naked body of Alice Rhinelander, which Leonard would have seen and would be
proof that he knew Alice was bi-racial. The November 28" edition of the 1925 Chicago

Defender reported on the problematic reasoning of both the defense and judge in deciding

whether or not Alice should be stripped naked for the jury. In the exchange between

counsel and judge, a plea was made for Alice’s disrobing on the grounds that her racial
identifiers (read breasts) were hidden under her clothes. Meanwhile, the defense exposes

Davis’s plan for what it is, pure exhibitionism, but the judge’s curiosity was piqued and

the ensuing argument reveals his misguided reasoning, and the seductive nature of

Davis’s proposition:

Mr. Davis—I desire to have Mrs. Rhinelander brought in here and I am going to request
that this court room be further cleared because I am going to ask this witness to
identify the color of her skin.

Mr. Mills—I shall object to any such performance at that. There is no warrant for that
whatever. He has had this Jones family—I don’t mean to use any disrespectful
term—he has had them stand up a dozen times in court and had the jury look at

them and had the witness look at them and answer. Now, the proposal to exhibit
the naked body of the girl to this jury is not competent. (Morgan 1).
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Attorney Mills is accurate in labeling Davis’s request for Alice’s exhibition a
“performance.” Alice, essentially on stage in front of a captive audience, would be
“performing” her race for eager onlookers who would use stereotypical bodily cues as
proof of blackness. Is race, then, located at the site of darkly shaded nipples or light
brown breasts? Can race not be “performed” when a person is fully clothed? Davis is
asking Alice to bare her naked body under the pretext of gathering evidence, much like
anthropologists did with such tragic figures as Saartje Baartman, whose labia were
examined and offered as proof of an insatiable sexual appetite. Baartman was displayed
in tawdry sideshows around London and Paris during the early 19" Century, people
paying a pittance to stare at her naked body as she was paraded up and down a small
stage. Sander Gilman argues that Saartje Baartman’s “genitalia and buttocks summarized
her essence for the nineteenth-century observer,” (88) much like Alice’s racial essence
was reduced to her exposed breasts, the sum total of her racial ancestry situated at the site
of her dark nipples. The comparison between Alice and Baartman places her on the
continuum of black women’s bodies that were objectified as a result of immense power
differentials, and underscores the authority of the law, like the social sciences, to demand
flesh as evidence. But while anatomists and scientists like George Cuvier and J.J. Virey
presented the advancement of medical science as their flimsy rationale for humiliating
and debasing Saartje Baartman, Alice’s attorney had no reasonable explanation for
wanting his client to undress. His groundless contention that having Alice strip would
prove without a doubt her racial history returns to the specious reasoning that race can be
observed through bodily cues, and also exposes a curiosity for what is hidden under her

clothes. If interracial sexual relationships were taboo and the males in the court had no
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access to this forbidden fantasy, legal strategies would provide access to Alice’s body;
her outlaw status was perfect justification for the legal community to enjoy the pageantry.

Judge Morchauser’s justification for allowing Alice to disrobe divulges his own
curiosity and investment in the flesh parade. In his rationale to Attorney Mills,
Morchauser confesses that he doesn’t know what Alice’s naked body looks like, and
would like to see if her blackness was obviously visible to Leonard:

The Court—I only limit it as to the question of whether he ought to have known that she
was of Colored blood and was justified in believing that when he saw her body. I
don’t know what her body is going to be. Who do you want to leave the room?

Mr. Mills—I enter an exception to that.

Mr. Davis—I ask, if it meets with your honor’s approval, that this be done in chambers,
out of this public court room.

Mr. Mills—You can’t have the jury in the chambers.

Mr. Davis—Yes, you can have the jury there and the witness.

The Court—I will follow out any suggestions. It may be embarrassing to the young
lady. The jury will retire to their jury room. The stenographer, Judge Mills and
myself can go in there. That is as far
as we need to go. Is that right? Unless you want your associate counsel with you.

Mr. Davis—The witness will have to identify her.

Mr. Mills—You go through the farce of exposing her body and asking him if she is the
girl. What a ridiculous thing that is. Is there any possible question about it? He
has been asked to look at her a dozen times in court. It is an indecent proceeding
your honor.

The Court—I doubt if it is an indecent proceeding to let them look at her back.

Mr. Davis—I am only going to let them look at her upper body and her lower limbs.

The Court—That is all.

Mr. Mills—Can there be any possible question but that he will identify her? Hasn’t he
over and over again?

The Court—That he saw her condition at that time.

Mr. Mills—He said he saw her naked the second time.

The Court—There is no evidence of what her condition is to the eye—whether it is dark
or light—and for that limited purpose it may be received.

When Judge Morchauser admits that he has no idea what her “body is going to be,” its as
if Alice has tentacles hidden under her dress. The judge’s statement further distances

Alice from what is considered normal and her body becomes the site of freakish
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possibilities. Morchauser’s curiosity about Alice’s “condition” highlights the ways in
which black bodies were oversexualized, dehumanized, and made to look abnormal next
to white bodies. The palpable excitement in the judge’s responses attests to his need to
understand the mysterious sexual powers hidden under Alice Rhinelander’s clothes. Like
a Siren who lures men to their deaths, Alice coaxed one of the wealthiest men in New
York to his social and financial suicide and Judge Morchauser believed that the secret to
Alice’s power would be revealed in her exposed body. What Alice would “be” for Judge
Morchauser, was a site of sexual gratification.

The judge also organizes the striptease, stipulating who can see Alice and what,
exactly will be revealed on her body. He admits that the proceedings “may be
embarrassing,” thus participating in the degradation of Alice with little thought of how
seeing her naked body would pertain to the case. In fact, Judge Morchauser has to work
quite hard to refute Attorney Davis’ contention that the suggestion for Alice to disrobe is
absurd and absolutely unnecessary. With each objection from the prosecution,
Morchauser chimes in as the voice of “reason,” setting up the parameters of the event and
attempting to justify his decision. When Attorney Davis calls the proposal indecent,
Morchauser explains that simply looking at her bare back could do no harm. The defense
then explains that he wants the top half of her body exposed and Judge Morchauser lays
down the law with the statement “that is all.” His feeble attempts to preserve order and
decorum in the courtroom are subordinate to his sexual satisfaction. Knowing full well
that stripping Alice and exposing her back and breasts would embarrass her and prove
insignificant to the case, Judge Morchauser surrenders his ability to prohibit the charade

and becomes an accomplice in Alice’s humiliation. In failing to safeguard Alice’s rights
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and essentially manipulating the legal system for their own sexual fulfillment, both the
judge and prosecuting attorney lose sight of acceptable legal procedure. Like the officers
who hid in the bushes waiting for “evidence” of interracial fornication, these men were
able to hide in the judges chambers in order to gather “proof” of Alice’s blackness.

When Alice was forced to disrobe, the judge’s chamber was transformed into a
strip-club, with leering jurors compelled to gape at Alice’s body. Reports of Alice being
forced to remove her clothes spread through the media, creating a frenzy of
photographers eager to snap images of the naked defendant. This latest exploit
revitalized the arousal that had been steadily waning after the love letters were read
aloud. Now the courtroom participants and the voracious public had something more to
fantasize about. The climax would stop short, though, when all photographers were
banned from the judge’s chambers. The judge’s decision to have a private screening of
Alice’s body is telling. Perhaps aware of the irrationality of his decision to let the
exhibition proceed, Judge Morchauser needed to control the scene. In directing Alice’s
body, the judge could fulfill his own fantasies and still maintain an outward show of
professionalism and decorum. Allowing every courtroom participant to feast their eyes
on Alice’s naked body would, as Judge Morchauser suggested, embarrass her; he agrees
to limit the audience and house them in his private chambers, an invitation for the
onlookers to enjoy the spectacle in privacy. Much like the arrested development of
sexual fulfillment after a dancer leaves the stage, followers of the case would be left to
speculate what went on behind closed doors.

The judge then explains to Attorney Davis that the disrobing should ensue

because there is no evidence of her whiteness or blackness to the eye. By this logic, the
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color of Alice’s skin on her face, arms, hands, and legs was not visible to the eyes of the
courtroom participants and her breast would be the only true markers of race. Visual
representations of race located at sites of interracial desire are explored in Robert J.C.
Young’s Colonial Desire: Hybridity in Theory, Culture and Race. Although his
criticism focuses primarily on colonial subjects, his discussion of the visual as it pertains
to race is valuable to this analysis. Young argues, “As racial theories show in their
unrelenting attempt to assert inalienable difference between races, this extraordinary
vision of an unbounded ‘delicious fecundity’ in Virginia Woolf’s phrase, only took on
significance through its voyeuristic tableau of frenzied, interminable copulation, of
couplings, fusings, coalescence, between races” (181). The visual differences, evident in
such physical characteristics as skin color and other extremities, that Young mentions
produce the eroticism that not only fuels the “desiring machine”, but also fixes desire in
the field of vision (181). Alice’s body, then, on parade for a group of white onlookers,
becomes the site of difference—her naked breasts, in close proximity to Leonard
Rhinelander’s hungry stares, conjure up the wildest fantasies of what these two actually
did with each other. Although the audience finds titillation in Alice’s naked flesh, they
are further aroused at the suggestion that Leonard had access to this “forbidden fruit.”
Accounts of the disrobing incident paint a picture of Alice, with her dress hanging
loosely around her hips and tears rolling down her cheeks, exposing her naked torso and
breasts. What this proves, her attorney argued, is that Alice was most certainly black;
Leonard Rhinelander must have been blind not to notice her dark skin. Disgrace is mixed
with carnal delight as the jury is invited into the peepshow. Although Alice’s bare arms

in a sleeveless dress or her exposed face and neck would have disclosed the same visual
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“proof,” the lawyer believed that her naked upper body would offer all the
incontrovertible evidence the jury would needed to see. Lee Parson Davis’s strategy to
have Alice strip for the jury shows a desire for Alice to be seen as black, privileging the
body as a tangible marker of race, but also reinforcing the interracial eroticism
flourishing in the courtroom. If there is anxiety about Alice’s racial heritage, for her
confirmed whiteness would open countless doors in society and invalidate Leonard’s
accusations, there may also be a desire to prove that the affair was between a black
woman and white man. Without the component of mixed race, the public attraction
would diminish. In order to keep working towards a climax, the visibility of Alice’s
“black” body and confirmation of her “otherness” must be established. The closest proof
of Alice’s racial heritage was her recording of “white” in the New York marriage
registry. Much like enforcers of Virginia’s Racial Integrity Act, Davis was attempting to
gather proof to disprove her claim to whiteness; his proposal was to look for it under her
shirt.
Birth of the Composograph

Davis must have known the implications of his actions, essentially fueling the
media storm surrounding the Rhinelander case as reporters frothed in anticipation for
Alice’s partially naked body to grace the front page of newspapers across the country.
On the day of Alice’s disrobing, throngs of photographers packed the courtroom, ready to
capture a picture of the naked and humiliated defendant. The judge, however,
immediately turned the photographers away and blocked their entry to the tragic
performance. Although the photographers were excluded, that would not stop them from

publishing their version of “the truth.” When the newspapers were distributed the next
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day, a “photograph” of what appeared to be Alice Rhinelander, with her back to the
camera and naked from the waist up, graced the pages of the Evening Graphic.

This picture would be the first ever composograph in journalism history and exposes the
eagerness of newspapers to pander to their incensed audience. If they could not deliver a
naked picture of Alice to the awaiting public, they would create one. Composographs
consisted of models who were staged in positions that would mimic real life situations
that photographers were unable to capture on film. Once the models were photographed
in the “staged” scene, pictures of the real players were superimposed on the model’s
faces. The Evening Graphic’s instincts that a naked Alice Rhinelander would fetch a ‘
generous return were well founded; the composograph of Alice brought the readership
from 3,000 to 150,000 in one issue (Danson 23). For the courtroom strip scene of Alice,
showgirl Agnes McLaughlin was hired to stand with her dress falling down below her
breasts. All of the other faces in the picture were superimposed images from previous
trial photographs and the end result was an image that gave the appearance of Alice
baring her breasts to a courtroom of onlookers. In Sauce for the Gander, Frank Mallen
describes the particulars of manipulatihg the photograph, confirming that artistic editor of
the Evening Graphic, Harry Grogin, “touched up Miss McLaughlin’s body to a brownish
tint for realism,” and the Graphic “became famous overnight by publishing the most
amazing thing that ever appeared in a newspaper” (29). The photograph itself, like the
couple in question, enacts a mixed-raceness. The burlesque model, light skinned but
slightly darkened for the photo, creates an interracial spectacle. In the staged
reproduction of what really happened in the judge’s chamber, the imaginary is reaffirmed

in the documentary authority of a photograph. But the erotic interracial spectacle is
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fabricated, essentially a fiction of a fiction. The artistic editor’s attempt at “realism” in
the composograph is merely a representation of fantasy.

The staging of the composograph reveals myriad psychosexual elements such as
the coupling of arousal and discipline, fascination and shame. In the contrived scene, a
half-naked Alice faces a group of onlookers with her attorney pointing his finger directly
at her covered breasts. With Davis’s finger directing viewers towards Alice’s covered
breasts, it’s as if her fraudulent nipples were on trial. The scene is reminiscent of
Charcot’s exhibition of “hysterical” female patients, women surrounded by eager
audiences ready to witness their supposed pathologies. In Alice’s case, hidden under her
dress was the symptom of a contagious disease, her dark nipples and torso the markers of
blackness. She is flanked on the other side by Leonard’s attorney, who looks
unabashedly at Alice, and members of the jury stare from the background. Even farther
behind the jury sits an embarrassed looking Leonard, his gaze shifting away from Alice’s
body. Perhaps most unsettling is the person who appears to be front and center to the
erotic spectacle—Alice’s mother. Although Mrs. Jones witnessed the event, her position
in the judge’s chambers was not documented. In the composograph, Mrs. Jones sits
directly in front of her naked daughter, avoiding eye contact with Alice and honing in on
one member of the jury with a hawk-like stare. With obvious disapproval, Mrs. Jones
witnesses the humiliation and punishment of her child. By making her the focal point of
the scene, the composograph reinforces Mrs. Jones’ inability to protect her daughter and
heightens the shame Alice must have felt at being exposed in front of her mother.

Because the composograph depicts Alice with her back to the “camera,” her

suffering is rendered visible through the audience’s reaction to her humiliation. Although

58



her hunched body signals pain and discomfort, it is the piercing stares from the
courtroom participants and the turned head of her mother that reveal her suffering.

Susan Sontag explores this union of spectacle and torment in Regarding the Pain of
Others, arguing that “Torment, a canonical subject in art, is often represented in painting
as a spectacle, something being watched (or ignored) by other people. The implication is:
no, it cannot be stopped—and the mingling of inattentive with attentive onlookers
underscores this” (42). Because the composograph is not an authentic photograph,
although one could argue against the authenticity of any photograph, its contrived nature
can be read more like a painting, thus revealing the spectacle of torment through multiple
levels of desire. The composograph is staged in such a way that several of the witnesses,
including Alice’s Mother and Leonard Rhinelander, are turning their heads away from
the scene, attesting to Sontag’s notion that an observer’s indifference draws attention to
the power dynamics at work in a scene of torment. The witnesses not engaged in
looking at Alice’s naked body are unable to prevent the performance and must then
submit to the desires of the legal team. In effect, the power of the law to disgrace and
humiliate Alice is felt by both active and passive participants and creates a masochistic
atmosphere in the courtroom.

The composograph also reveals a multilayered voyeurism present in the
courtroom scene: The courtroom observers looked at Alice’s naked body, while an eager
public looked at the courtroom observers watching the naked Alice while they themselves
also consumed the image of Alice’s naked flesh. The scopophilic desire of the judge and
jury, coupled with the shame and debasement felt by Alice Rhinelander provided a kind

of masochistic pleasure for the onlookers. The ways in which viewers are attracted to
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masochistic scenes of shame and degradation are explored in Kathryn Bond Stockton’s
Beautiful Bottom, Beautiful Shame: Where “Black” meets “Queer and although her
argument focuses on filmgoers’ reactions to scenes of humiliation, viewers of the
composograph can also be indicted in her assertion that “the state of mind produced for a
viewer may be better described as additive, one allowing for a composite stance in the
face of debasement—for fascination, even humor, and sorrow simultaneously, and also
allowing for the violence (the uncontrollable force) that can be a part of attraction itself”
(104). The thousands of people who purchased a copy of The Evening Graphic in order
to see Alice’s naked body must have acknowledged their composite stance. For one,
readers witnessing the humiliation of Alice, represented by her slumped posture and
desperate attempt to cover her face and breasts, would feel a sense of uneasiness at her
obvious agony. However, the multiple reactions Stockton alludes to, allow for readers to
experience an attraction to seeing her this way, as evinced in the tremendous increase in
newspaper sales on the day of the composograph’s publication. The public’s feverish
fascination with the representation of Alice’s naked body reaches fanatical heights, and
both purveyors and readers of the newspaper participated in the violence perpetrated on
Alice’s body.

Alice’s humiliation at being stripped naked for the crowd of onlookers reifies the
fantasies governing this scene: black flesh on parade, white males controlling a black
female body, the Jezebel gets what she has coming. One newspaper captures the moment
in vivid detail, revealing the tangle of repulsion and delight located in Alice’s
humiliation: “The disrobing of Mrs. Rhinelander before the jury set a disgraceful though

spectacular precedent in New York Court Practice. The embarrassed wife was required
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to remove all her clothing, save a small band around her waist, while the curious eyes of
ignorant jurors were allowed to satisfy themselves as to her racial identity” (Dallas
Express 1). This article mentions a certain legal term that carries substantial weight when
trying a case: precedent. Although the newspaper is using “precedent” to mean standard
or model for future trials, legal <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>