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ABSTRACT

"A FREE BALLOT AND A FAIR COUNT": THE DEPARTMENT OF JUSTICE
AND THE ENFORCEMENT OF VOTING RIGHTS IN THE SOUTH,
1877 - 1893

By
Robert Michael Goldman

C. Vann Woodward has shown that the rise of Jim Crow
segregation in the South after the end of Reconstruction was
not as simple or inevitable as historians, writing from the
perspective of segregation and disfranchisement as an es-
tablished fact, have generally assumed. The period 1877 to
1900 was one of "forgotten alternatives" when "real choices
had to be made" as to the future social relations between
the two races in the South. The present study is an
attempt to examine the question of black voting rights in
the South between the years 1877 and 1893. It will be
argued that, like the "strange career" of Jim Crow segre-
gation, the disfranchisement of the freedman in the South
after 1877 was neither immediate nor inevitable. Between
1877 and 1893 the federal govermment, through the
Department of Justice, attempted to enforce the rights
granted the freedman by the Fifteenth amendment and to
implement Congressional legislation designed to enforce

the provisions of that amendment.
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While the major focus of this work is the role of
the Justice Department and the actual enforcement of
franchise protections after 1877, consideration is also
given to the constitutional and political framework with-
in which the enforcement of such rights were made. In-
cluded here is an analysis of the federal court decisions
between 1870 and 1893 which supported the federal govern-
ment's powers with respect to voting rights enforcement,

particularly the Supreme Court's decisions in U.S. v. Reese

and U.S. v. Cruikshank in 1876 and ex parte Yarbrough in

1884. In addition, the enforcement policies of the federal
government are related to the continuing concern by the
Republican Party after 1877, for both partisan and humani-
tarian reasons, for the protection of franchise rights for
the freedman.

The most important source for this study has been
the relatively unmined records of the Justice Department,
particularly the correspondence between local Justice
Department officials in the South and the Attorney General's
office in Washington. The conclusion that emerges from
study of these records indicates that even after 1877 the
Department and the federal government continued to attempt
to enforce the federal regulations governing federal
elections in the South, and that one reason why in the long
run the attempt was unsuccessful was due to the inability of
the Justice Department to function as an effective,

centralized law-enforcement agency of the national government.
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Disfranchisement of black voters in the South was therefore
a result not only of constitutional and humanitarian failure,

but of administrative factors as well.
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INTRODUCTION

An important element in the traditional historical
account of the end of the Reconstruction period in American
history was its effect on the freedman in the South. The
withdrawal of the remaining federal troops in the South
signified the abandonment of the freedman to the control of
his former masters. White southerners thereupon attempted
to regain their absolute control through social segregation
and political disfranchisement, this despite the guarantees
of equality and political freedom promised in the three
Reconstruction amendments to the Constitution. The
implementation of separation of the races and political
impotence was, by this account, immediate and complete.

The period from 1877 to 1896 was characterized as the "nadir"
in the history of the Negro in the United States.l

Yet as C. Vann Woodward has shown with respect to
segregation, the rise of Jim Crow in the South was not as
simple or inevitable as historians, writing from the per-
spective of segregation and disfranchisement as an es-
tablished fact, have generally assumed. The period from
1877 to 1896, Woodward concluded, was one of "forgotten

alternatives”" when "real choices had to be made" as to the

lRayford Logan, The Betrayal of the Negro, (New York,
1954), Chapter 5.
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future of the two races in the South. Indeed, "race
relations after Redemption were an unstable interlude
before the passing of . . . 0ld . . . traditions and the
arrival of the Jim Crow code and disfranchisement." To
argue that the process was immediate and inevitable after
1877 was, in Woodward's view, to disregard a critical
period in the history of race relations and the status
of the Negro in the South.2

The present study is an attempt to examine the
question of black voting rights in the South between the
years 1877 and 1893. It will be argued that, like the
"strange career" of Jim Crow segregation, the disfranchise-
ment of the freedman in the South after 1877 was neither
immediate nor inevitable. Between 1877 and 1893 the federal
government, through the Department of Justice, attempted to
enforce the rights granted the freedman by the Fifteenth
Amendment and to implement Congressional legislation
designed to enforce the provisions of that amendment. That
the attempt in the long run was indeed unsuccessful, and
that by the beginning of the 20th century southern blacks
were to a great extent disfranchised, should not obscure
the attempt that was made and the reasons why it was made
and why it proved unsuccessful.

While the major focus of this work is the role of

the Justice Department and the actual enforcement of

20. Vann Woodward, The Strange Career of Jim Crow,
(New York, 1955), pp. 32-33.
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franchise protections after 1877, consideration must be
given to the constitutional and political framework for
voting rights protection for the freedman during this
period. The constitutional basis of such voting rights
was the Fifteenth Amendment, ratified in 1870, and the
series of Congressional measures passed in 1870 and 1871
known as the Enforcement Acts. The Fifteenth Amendment
ifself was a moderate measure since it did not provide for
an outright grant of suffrage to Negroes, but prohibited
discrimination at the ballot box on the basis of race,
color, or previous condition of servitude. However, the
Enforcement Acts spelled out in detail as crimes a wide
variety of methods involving violence, intimidation, and
fraud which might be employed to prevent blacks from voting.
The Acts also provided for the actual enforcement of these
sanctions by the federal govermment through the use of
federal courts, Justice Department officials, and federally-
appointed election supervisors.3

A related element of the traditional historical
account indicated above involves the decisions by the
Supreme Court after 1870 as to the scope of protection
afforded by the Fourteenth and Fifteenth Amendments and
the supplemental civil rights legislation. Under this

traditional interpretation the Supreme Court played a

3For discussion on the background and passage of the
Fifteenth Amendment, see William Gillette, The Right to Vote,
(Baltimore, 1965), and Chapter 1 below.
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critical role in the abandonment of the freedman after
Reconstruction by consistently striking down civil rights
legislation and narrowing the scope and effectiveness of
the Fourteenth and Fifteenth Amendments. This was
especially true, the interpretation maintains, with respect
to the Fifteenth Amendment and voting rights. In 1876 the

Supreme Court in U.S. v. Reese and U.S. v. Cruikshank

declared sections of the Enforcement Acts unconstitutional
and thereby left "Negro voters defenceless in the southern
states.”u

However, as will be argued below, the Reese and

Cruikshank decisions did not mark the demise of either the

enforcement legislation or the attempts by the federal
government to protect voting rights in the South. In those
two decisions the Supreme Court struck down only several
sections of the Enforcement Act of 1870, and a short time
later Congress repassed the same sections using different
wording. The legal and administrative basis for continued
voting rights enforcement by the federal government reamined
intact. Purthermore, between 1877 and 1898 virtually all
federal court decisions in fact upheld the enforcement of
voting rights through Congressional legislation, the high
point being the Supreme Court's decision in 1886 in

Ex parte Yarbrough.s

hU.S. v. Reese, 92 U.S. 214 (1876), U.S. v. Cruikshank,
92 U.S. 52 (1876). Loren Miller, The PetitIoners, (New York,
1966), p. 158.

SFor a complete discussion of these cases, see
Chapter V below.
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Along with the continued constitutional basis for
the protection of black voting rights in the South was
the political support for such protection. The enforce-
ment of voting rights in the South after 1877 reflected
the continued interest and concern by the Republican Party
for the political rights of the freedman. Two important
studies, by Hirshson and DeSantis, have clearly shown that
Republican leaders continued to look to the South in the
hoped of revitalizing the Republican party in that section
which would in turn assure GOP national supremacy for years
to come. One obvious aspect of this interest was the
potential support and votes of the freedman. Thus,
Republicans supported the enforcement of what they them-
selves came to call the "free ballot and a fair count."
Republican Presidents Hayes, Garfield, Arthur, and Harrison
attempted in different ways to build up southern
Republicanism. They sought alliance with Conservatives,
former Whigs and Unionists, Independent movements, and even
the Populists. Yet all these attempts began with the recog-
nition of the critical importance of free and honest
elections in the South. As a result, all of these Presidents
supported the active enforcement of the election statutes

by the federal government.6

6Stanley Hirshson, Farewell to the Bloody Shirt,
(New York, 1962); and, Vincent P. DeSantis, Republicans
Face the Southern Question = The New Devarture Years,
1877-1897, (Baltimore, 1959).
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Given the continued constitutional and political
support for the protection of franchise rights after 1877,
how then was such policy actually translated into action?
The primary focus of this study is an attempt to answer
this question by dealing with the federal agency directly
responsible for the enforcement of the election laws -
the Department of Justice.

According to two historians of the Justice
Department, Cummings and McFarland, "with district attorneys
and marshals located throughout the county, the new
Department of Justice had a potential network of agencies
with which to enforce" the federal election statutes. How-
ever, as of 1877 the Justice Department's organization and
administrative capacities were essentially de-centralized
and local in character. Although created a cabinet-level
agency in 1870, the new Department in this respect differed
little from the Office of Attorney Géneral in the beginning
of the century. Between 1877 and 1893 a number of problems
and factors, as much administrative as political or con-
stitutional in nature, kept the Department in much the same
state. Thus, the enforcement of national policy and law
was in the hands of a law=-enforcement agency still local in
character with little effective centralized control.7

While these problems affected all aspects of the

Department's work during the last quarter of the Nineteenth

7H. Cummings and G. McFarland, Federal Justice,
(New York, 1937), p. 231.
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Century, they were particularly apparent when it
came to the protection of the "free ballot and a fair count.”
Among the most important factors which affected voting
rights which will be examined were: corruption and in-
efficiency among local federal officials, the political
nature of Department appointments at the local level and
the involvement of these officials in state and local
politics, and the lack of sufficient financial and man-
power resources on the part of the Department and local
officials to effectively enforce the federal election laws.
When coupled with the active interference on the part of
southern Democrats at every point of the enforcement process
from the ballot box to the jury room, it may then be con-
cluded that the disfranchisement of the freedman in the
South, when it came, was as much the result of administrative
and bureaucratic failure as of political and constitutional
abandonment.

The federal election statutes were not, as Professor
Everrett Swinney concluded, "virtually dead letters" by
1874. Between 1877 and 1893 the Department instituted over
1,200 election law prosecutions in the eleven states of the
Confederacy. Only after Congress repealed the statutes in
1893 did prosecutions under these laws cease. At this same
time southern states attempted to circumvent federal inter-
ference through revision of their state constitutions.

These new constitutions contained provisions which in the

long run were successful in disfranchising the vast majority
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of black voters in the South. Yet in the last three
decades of the Nineteenth Century such disfranchisement
was not inevitable. Effective enforcement of constitu-
tionally and politically supported voting rights might
have precluded this process. In this sense, the "free
ballot and a fair count" between 1877 and 1893 had its

own strange career.



CHAPTER I

THE CONSTITUTIONAL AND POLITICAL BACKGROUND OF
FIFTEENTH AMENDMENT RIGHTS ENFORCEMENT

The enforcement of voting rights in the South by
the Department of Justice after 1877 took place within a
constitutional, political, and administrative framework,
the outlines of which had begun taking shape before the
last federal troops were withdrawn from the South. The
constitutional and political framework behind the protection
of the "free ballot and a fair count" consisted of the
politics and passage of the Fifteenth Amendment in 1870,
Congressional legislation over the following three years
designed to enforce that Amendment, the early Supreme
Court rulings on the constitutionality of such legislation
and the scope of the Fifteenth Amendment, and the attitudes
and policies of the Republican party before and after the
Reconstruction period. Finally, the actual enforcement of
federal legislation dealing with wvoting rights by the
Justice Department was affected by developments within the
Department itself before 1877. Thus, the first two chapters
of this study will elaborate on these pre-1877 factors influ-
encing the subsequent history of the federal government,

the Fifteenth Amendment, and the freedman in the South.

9
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The importance of making some provision for black
suffrage after the Civil War was clearly understood by
northern Republican politicians even before the South
had surrendered, although until 1865 few abolitionists
or Radical Republicans had made such a demand part of
their reconstruction plans. By 1865 the question of
voting rights for the freedman had become crucial to
northern Republicans for both humanitarian and practical
reasons. It was agreed that emancipation for the black
man in the South would become virtually meaningless unless
he had the power of the ballot to protect himself. Yet
beyond this was also the simple calculation by northern
Republicans that, with former slaves being counted for
purposes of apportionment, a newly re-admitted South would
stand to gain fifteen additional seats in Congress.
Republicans felt that if blacks were not enfranchised that
these additional southern seats would endanger Republican
control of Congress. As a result "Republicans felt that
security for both the Negro and the Republican party must
be achieved at a time when they identified Republican

victory with the national interest,"!

1Herman Belz, Reconstructing the Union: Theory and
Policy During the Civil War, (Ithaca: Cornell Unlv. Press,
1969), pp. 136-37; William Gillette, The Right to Vote;
Politics and the Passage of the Fifteenth Amendment,
(Baltimore: Johns Hopkins University Press, 1909), pp. 21-22.
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The first effort on the part of Congress with re-
spect to suffrage for the freedman involved the section of
the Fourteenth Amendment dealing with Congressional ap-
portionment., The second section of the aAmendment provided
for the reduction of representation in the House of
Representatives for any state which "denied to any of the
male inhabitants of such State, being twenty-one years of
age, and citizens of the United States, or in any way
abridged except for participation in rebellion or other
crime" the right to vote at any national election.2 No
mention at all was made as to any positive right on the
part of blacks to vote, nor was any provision or mention
made of possible discrimination on account of race or color
where such rights might be granted. As one writer has con-
cluded, the second section was a "clumsy substitute for an
outright grant of Negro suffrage.” The section was clearly
intended not so much to secure blacks in the South the
franchise as to insure Northern-Republican hegemony in the
House, It was, in addition, a holding action involving a
reduction of Southern representation until some point in
the future when, so Republican politicians believed, the free-

dman "would be in a position to divide, if not dominate, the

2U.S. Constitution, amend. XLV, sec. 2.
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political power of the South."3
The election of 1868 helped convince even moderate
Republicans in Congress that only further legislation, or
perhaps a constitutional amendment, would suffice to settle
the problem of black suffrage. Grant, the Republican candi-
date for President, won by only a 300,000 vote plurality,
and from the South came numerous reports of intimidation
and violence against blacks attempting to vote. When the
last session of the Fortieth Congress began in January,
1869, proposals were immediately put forth for a voting
rights amendment to the Constitution. Debate on these
proposals continued until, on February 26th, the Senate
approved the final draft of the amendment hammered out by
a conference committee of House and Senate members. The
amendment as accepted by the Senate was then sent to the

states for ratification. With the ratification of the

proposal by Georgia on February 2, 1870, the Fifteenth

3Richard Claude, The Supreme Court and the Electoral
Process, (Baltimore: Johns Hopkins University Press, 1969),
PP. 50. See also Joseph B. James, The Framing of the
Fourteenth Amendment, (Urbana: University of lllinois Press,
1956). The most extensive analysis of the politics behind
the passage of the second section can be found in
W. W. Van Alstyne, "The Fourteenth Amendment, the 'Right!
to Vote, and the Understanding of the Thirty-Ninth Congress,"
Supreme Court Review, (Chicago, 1965), pp. 33-86. Ac-
cording to Van Alstyne, the section was passed due to the
efforts of Charles Sumner even before the important "due
process" section was proposed by Senator Bingham.
Van Alstyne agreed that the second section was meant to
insure continued Republican dominance in Congress, and that
Republicans had "considerable reason to suppose that it
would succeed" in accomplishing this. (p. Ll).
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Amendment became part of the Republican Party's answer to
the "knot of reconstruction."u

The Fifteenth Amendment, as ratified, contained
two sections. The first section declared that "The right
of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State
on account of race, color, or previous condition of servi-
tude." The second section of the Amendment stated that
"The Congress shall have power to enforce this article by
approoriate 1egislation."5

As a result of the rather negative language of
the first section of the Amendment there has developed an
historical debate on the actual scope and intent of the
Fifteenth Amendment. Did the Amendment enfranchise blacks
or did it merely prohibit discrimination in voting? Was
the Amendment, like the second section of the Fourteenth
Amendment, designed to pressure southern states into
granting blacks the franchise, while allowing northern
states the choice of giving blacks the vote? Or con-
versely, was it intended primarily to secure the en-
franchisement of northern black voters who would, hopeful-
ly, support the Republican party and its continued dominance

of that section? To understand later enforcement of the

uGillette, Right to Vote, Chaps. I and II.

SU.S. Constitution, article XV.
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provisions of the Fifteenth Amendment, a discussion of the
historiographical debate on these questions would be rele-
vant.

The first detailed study on the origins and back-
ground of the Fifteenth Amendment was a small monograph
published in 1909 by John Mabry Mathews. According to
Mathews, the Amendment was the product of the interaction
among four Congressional factions which he designated as
the humanitarians, the nationalists, the politicians, and
the local autonomists. The humanitarian faction supported
voting rights for blacks out of simple concern for the
welfare and future of the newly freed slaves in the South.
The nationalists were concerned with increasing the power
of the federal government generally with respect to deter-
mining the qualifications of voters. Up to this time the
Constitution had said almost nothing about the role of the
federal govermment in this area, and the nationalists
favored some change in this situation. On the other hand,
the group that Mathews labeled the local autonomists
represented the traditional values of states! rights and
wanted to maintain state responsibility for elections and
voting qualifications. The fourth faction, the politicians,
was basically concerned with obtaining some sort of con-

gressional control over southern elections.6

6John Mabry Mathews, Legislative and Judicial

History of the Fifteenth Amendment, (New York: Da Capo
Press Reprint, 1971), pp. 20-36, and passim.
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Though extremely vague as to which members of
Congress belonged to which faction or factions, Mathews
concluded that the deadlock in Congress that developed
over the Amendment between these four groups was ultimately
broken by "an unpremeditated coalition between the humani-
tarians and the politicians." The Amendment was thus
regarded by Mathews as a moderate compromise measure re-
flecting a number of different viewpoints. The humani-
tarians could be satisfied, since although the Amendment
did not directly confer on blacks the right to vote, it
did prohibit "the three most obvious and easily administered
tests by which the negro might be excluded from the suffrage."
The local autonomists were not wholly ignored, since the
Amendment made no mention of limiting the constitutional
prerogatives of the states in controlling local elections
and determining qualifications for voters, especially
property qualifications.7

The nationalists could also be content, to some
degree, in the fact that the Fifteenth Amendment explicitly
involved the federal government in the protection of voting
rights. However, from the politicians! point of view the
Amendment was a "very considerable gain," since the secand
section of the Amendment gave Congress the Authority to
enforce its provisions through "appropriate legislation."
Such authority could well be used to protect blacks from the

rising level of violence and intimidation against them in

TIbid., p. 33.
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the South. Thus, for Mathews the Amendment was a moderate

measure because it appeared to please just about everyone.
Although Mathews ignored the question of possible
selfish political reasons behind Republican concern for black
voting rights, a 1918 study of suffrage in the United States
by Kirk R. Porter suggested that northern Republicans "were
not without ulterior motives in seeking to enfranchise the
negro." According to Porter, "The principle of negro suffrage
was popular, of course, but the Republican politicians were
very likely to have something more in mind than justice to
the black man when they fought to gain suffrage for him. They
wanted to make sure of Republican majorities and permanently
cripple the Democratic party."9
William Gillette's 1965 study of the politics and
passage of the Fifteenth Amendment agreed with Mathews as to
the moderate nature of the Amendment. For Gillette, "The
Fifteenth Amendment was . . . a moderate measure, supported
by pragmatic moderates and practical radicals who under-
stood the limits of their power and thus acted with limited
purposes in mind, modest means in the articles, and
practical results in securing ratification . . ." Like
Porter, Gillette discovered evidence of partisan political
motivation behind the adoption of the Amendment. However,
after studying the Congressional debates relating to the

Amendment as well as the legislative and newspaper accounts

8Ibid., p. 36.

9Kirk R. Porter, A History of Suffrage in the ynited
States, (New York: AMS Press Reprint, 1971), p. 179.
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of the ratification process in the states, Gillette
concluded that the Fifteenth Amendment was primarily
designed to gain black voters in the north for the
Republican party. Franchise rights for southern blacks

was but an"important secondary objective,"

particularly
since by 1859 Republicans generally believed that "Negro
suffrage was accepted by many white southerners as a
fixed fact that could not, and less frequently, should
not be change."lo
The partisan political motivation of Republicans
responsible for the Fifteenth Amendment was strongly
challenged in a 1967 essay by John and LaWanda Cox.
According to the Coxes, the radical and moderate
Republicans in Congress secured the passage and ratifi-
cation of the Amendment at gre&t political risk to them-
selves. This was especially true for those northern
Republicans from states where both racial prejudice and
Democratic opposition were strong. The Coxes also gquestion-
ed Gillette's conclusions as to the importance of Republican
concern for northern black voters. Examining election
returns in several northern states after 1869, the Coxes
maintained that the enfranchisement of northern blacks had
little effect on the fortune of the Republican party in
the years following the ratification of the Amendment.
In their view the Fifteenth Amendment was primarily the

victory of principle over considerations of party

106i110tte, Right to Vote, pp. 93, 172, and passim.
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advantage.ll

In the Epilogue to the 1969 paperback edition of his
work Gillette responded to the Coxes' essay. For one thing,
he pointed out that the Coxes' argument was mostly one of
historical hindsight since they attempted to examine the moti-
vation behind the Amendment by looking at the "consequences"
which followed the passage of the Amendment. Gillette felt
this was invalid. "An argument that fails to come to

grips with the evidence, an argument which obscures the

1lyonn and Lawanda Cox, "Negro Suffrage and Republican
Politics: The Problem of Motivation in Reconstruction His-
toriography," Journal of Southern History, XXXIII, (August,
1967), 303-330. The Coxes work must be read in light of
recent "revisionist" writings on the Reconstruction period.
An important element in this revisionist writing has been the
favorable re-evaluation of the Radical Republicans. Once
thought to be narrowly partisan and vindictive in their atti-
tudes and actions towards the South and the post-war problems
of the freedman, the Radicals are now viewed as rather idesal-
istic and honestly committed to ensuring the civil and politi-
cal equality of the freedman. See Bernard Weisberger, "The
Dark and Bloody Ground of Reconstruction Historiography,"
Journal of Southern History, XXV, (1959), pp. L427-4L47. For
examples of revisionist studies, see Kenneth M. Stampp, The
Era of Reconstruction, 1865-1877, (New York, 1967); William
R. Brock, An American Crisis: Congress and Reconstruction,
1865-1867, (New York, 1963), and Lawanda and John Cox,
Politics, Principle, and Prejudice, 1865-1866, (New York,1969).
For recent support of the Coxes' view of the Radical
Republicans idealism and constitutional conservatism, see
Michael Les Benedict, "Preserving the Constitution: The
Conservative Basis of Radical Reconstruction," Journal of
American History, LXII, (June, 1974), 65-90; also,Glenn M.
Linden, "A Note on Negro Suffrage and Republican Politics,"
Journal of Southern History, XXXVI, (August, 1970), L11-420.
While Linden's study provides statistical evidence of "a
marked consistency among Republican senators and representa-
tives" in supporting measures designed to protect the civil
and political rights of blacks during and after the Civil
War, it does not explain the reasons behind the form these
measures took e.g., the Fifteenth Amendment. Nor does either
essay appear to preclude possible selfish motives which
might have been present in the minds of those Republicans who
were responsible for the Fifteenth Amendment.
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real issue of intent in Congress and in the statehouses, an
argument that avoids the only recent study, scarcely seems
to be an argument at alll‘l2

Gillette also defended both the moderate and parti-
san nature of the Amendment, or what the Coxes termed the
"expediency" argument as to the origins behind the Fifteenth
Amendment. Gillette pointed out that the dichotomy which the
Coxes attempted to draw between "expediency" (Gillette's view)
and "idealism" (the Coxes! view) was "misleading." According
to Gillette, the reason why this was misleading was because
"there was no conflict at the outset between the interests
of the black electorate and the interests of the Republican
Party. Rather, the interests were mutual and not mutually
exclusive. There was no necessary conflict between the
immediate interest and the practical ideal, the achievable
objective." Franchise rights for blacks, in other words, was
not thought of as being incompatible with the future well-being
of the Republican Party.13

In attempting to reconcile the idealistic and parti-
san motives responsible for the Fifteenth Amendment,
Gillette probably comes closest to getting at the "original
understanding" behind the Amendment. The Fifteenth

Amendment was indeed a moderate measure: it was the out-

come of compromises among various men and groups of men

126111ette, Ripht to Vote, p. 166f.

131vid., p. 175.
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who had different ideas as to what a constitutional
amendment involving voting rights should contain. As
such the Amendment was the product of idealism, humani-
tarian concern, as well as partisan political planning.
That the Amendment reflected concern for the future
of the black man can be illustrated by the fact that the
draft of the Amendment as finally accepted by both houses
was the work of Representative George S. Boutwell of
Massachusetts. Boutwell firmly believed that voting
rights were necessary for the freedman in order for him
to protect his other rights. He wrote that "With the
right of voting, everything that a man ought to have or
enjoy of civil rights comes to him. Without the right to
vote he is secure in nothing." On the other hand, to
argue that the Amendment reflected only the highest
idealism of the Republicans, as the Coxes suggest, is
to ignore the simple fact that perhaps the most ideal-
istic Radical Republican of them all, Charles Sumner of
Massachusetts, refused to support the Amendment: rather
than vote against it, he absented himself from every

important vote on the measure in the Senate.lu

1""George S. Boutwell, Reminicenses of Sixty Years
in Public Affairs, (New York, 1902), II, p. 4O. David
Donald, Charles Sumner and the Rights of Man, (New York,
1970), pp. 352-354. One aspect of the debate on the ori-
gins of the Amendment remains unresolved, at least for
the purposes of this study. That is whether the Amendment
was to aid northern or southern blacks. In this both the
Coxes and Gillette appear to agree: the Fifteenth Amendment's
primary concern was northern blacks. According to Gillette,
there was little conflict over the ratification of the
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What the Fifteenth Amendment did do was to commit
the nation to the idea of "impartial" rather than "uni-
versal" male suffrage. This meant that instead of an
outright grant of the elective franchise to blacks, as
slavery had been abolished outright by the Thirteenth
Amendment, the federal government would be concerned with
preventing discrimination at the ballot box where such
discrimination was racially motivated. A positive con-
stitutional right was thus given through the negative
prohibition of that right. The significance of this was
that the future effectiveness of the Amendment in securing

black franchise rights would become dependent on the kinds

Amendment in the southern states. In fact, "The very modera-
tion of the Fifteenth Amendment appealed to some Democrats
and annoyed some Republicans," (p. 104) While it is hard
to fault the evidence Gillette uses to support his con-
tentions, several things might be pointed out with respect
to this argument and later enforcement of voting rights in
the South. For one thing, Gillette virtually disregards
the fact that the southern states were still under the
control of the Radical regimes at the time, and that this
48 much as anything else explains why the Amendment was

so easily ratified in the South. A few years later and
there would have been at least as much opposition to the
Amendment in the South as Gillette claims there had been
in the North. For both humanitarian and practical reasons
it 1s also hard to accept Southern blacks as being a
"secondary," if "important," concern of the Fifteenth
Amendment. It was in the South where intimidation and
violence against the freedman was becoming widespread, and
where the future success of Reconstruction lay. From a
practical standpoint, it was also in the South where the
greater number by far of potential black Republican voters
lived. Finally, and perhaps most important, even given the
correctness of Gillette's view, it is also the case that
after 1877 the focus of concern by the federal government
and the Republican Party as to the Fifteenth Amendment was
directed towards the freedman in the South. Hence, history
itself makes Gillette's conclusions in this specific area
almost irrelevant.
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of "appropriate legislation" Congress might pass to imple-
ment the first section of the Amendment. And even more
critical to the Amendment's effectiveness would be the
enforcement of such legislation. Hence, while the Fifteenth
Amendment did represent an attempt at achieving the Radical
goal of black suffrage, it also left open the possibility
of the ultimate frustration of that goal if "appropriate"
legislation was not provided or enforced.

The importance of additional legislation was under-
stood by Republicans, and following the ratification of
the Fifteenth Amendment in 1870, Congress passed a series
of three acts commonly known as the Enforcement Acts. The
general purpose of this legislation was to assure future
compliance with the provisions of the Fourteenth and
Fifteenth Amendments by providing the necessary admini-
strative and legal machinery and procedures to accomplish
that goal. The three measures covered a wide variety of
political and civil rights problems confronting the
freedman in the South as well as blacks and other minorities
in the North. While all three acts involved voting rights,
it was the first Act which dealt especially with the
Fifteenth Amendment and conditions in the South. Because
of its importance this act will be discussed last and in

greater detail.15

15w.w. Davis, "The Federal Enforcement Acts," in
William A. Dunning, Studies in Southern History and Poli-
tics, (New York, 191[), No. IX; Mathews, Legislative
History, Chapter 5; Everette Swinney, "Enforcing the
Fifteenth Amendment, 1870-1877," Journal of Southern
History, XXVII, (May, 1962), 202-20L.
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The second of the three acts - the Federal Elections
Law of February, 1871 - was aimed primarily at election
frauds in urban areas and as such was confined in the years
1877 to 1896 to northern cities. According to the most
recent scholar of the February Election law, the primary
motivation behind the passage of the law was due in large
part to public reaction to the Tweed Ring vote fraud
scandals of 1868 in New York City. Thus, rather than being
generated by the problem of black voting rights, the Federal
Elections Law was "in effect an urban reform measure in-
stituted on a national level." Though upheld as constitu-
tional by the Courts, state and local reform measures, such
as the Australian ballot, during the 1890's and after had
replaced the law, so that by the end of the century the need
for this particular federal law had for all practicel pur-
poses ended.16

The third law, passed in April of 1871, was known
as the Ku Klux Act. According to the language of the Act
itself, the measure was aimed particularly at "conspiracies"
against the execution of the laws of the United States and
the hindrance or prevention "by force, intimidation or
threats" of the lawful exercise of any citizen's civil
rights on account of that citizen's race, color, or

previous condition of servitude. In other words, the

16Albie Burke, "Federal Regulation of Con-
gressional Elections in Northern Cities, 1871-1894,"
American Journal of Legal History, XIV, (January, 1970),
17-34.
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act was designed to outlaw the Ku Klux Klan. Since the

beginning of Radical Reconstruction in the South in 1867,
instances of organized white terror against southern
blacks had become more and more frequent. By 1868, "the
Ku Klux Klan conspiracy no longer lay within the power of
most states to control. It was a sectional attempt to
nullify the policy of Reconstruction which Congress had
initiated in 1867, and Congress had helped to put down."
The Ku Klux Act committed the national government to the
arrest and punishment of southerners accused of organized
harrassment and intimidation of blacks. In 1871 federal
marshals in the South began to enforce the Act and to
initiate prosecutions, particularly in South Carolina,
Georgia, and Mississippi. These prosecutions continues
through 1872, and by that year, as a most recent historian
of the Ku Klux Klan has concluded, "the federal government
had broken the back of the . . . Klans throughout most of
the South."17

17Allen Trelease, White Terror: The Ku Klux Klan
Conspiracy and Southern Reconstruction. (New York, 1972),
p. 363. Section 6 of the May, 1670 Enforcement Act had
contained provision for making it a felony for two or more
persons to conspire to commit acts of intimidation or
violence against black voters. And, as Trelease indicates,
this section provided the basis for most federal prosecu-
tions of Klan members. However, lack of such efforts by
federal officials before 1871 prompted Congress to pass
specific legislation dealing with the Klan conspiracy in
the South. See pp. 385-387, and Chapters 2 and 25, generally.
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It was the first of the Congressional Enforcement
Acts, passed in May of 1870, which formed the basis of
the federal government's enforcement policy of black
voting rights in the South after 1877. The legislation
was the result of the efforts of a joint House-Senate
Conference Committee formed after various proposals for
Fifteenth Amendment enforcement legislation by each house
were rejected in the other chamber over a period of four
months. The measure as finally approved by Congress was
entitled "an act to enforce the rights of citizens of
the United States to vote in the several states of this
Union, and for other purposes."18

The act itself contained twenty-three sections.
The first section stated that all citizens of the United
States qualified to vote in any state or local election
"shall be entitled to vote at all such elections, with-
out distinction of race, color, or previous condition of
servitude." This was the closest Congress got at the
time to a direct and positive affirmation of the rights
of blacks to vote. The next several sections provided

penalties, including fines and prison sentences, for

anyone convicted of preventing or attempting to prevent

18Stat. at Large 140-146. For discussion of
the details of the passage of the Act see Mathews,
Legislative History. Chapter 5; Davis, "Enforcement
Acts,” p. 205. For the debate on the Act see Alfred
Avings, ed., The Reconstruction-Amendments Debates,
(Richmond, Va., 1967), pp. 437-463.
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any citizen from exercising his voting privilege, or
attempting to perform any of the prerequisites to the
right to vote such as registering. Included in the
categories of those subject to penalties were any election
officers or officials who might "wrongfully refuse or omit
to receive, count, certify, register, report or give effect
to the vote" of any citizen lawfully entitled to the
elective franchise.19

Sections four through seven of the Act defined in
detail the various crimes against those attempting to
exercize their franchise rights. Any person convicted of
using force, bribery, threats, intimidation, or "other
unlawful means" to prevent or hinder any of those rights
guaranteed by the Fifteenth Amendment would be subject to
a fine of not less than five hundred dollars, and/or
imprisonment for not less than one month nor more than one
year. In the case of two or more persons convicted of con-
spiring to prevent or hinder the voting rights of the
freedman the fine could be as high as five thousand dollars
and the jall sentence up to ten years.zo

The following sections set up the machinery and

procedures whereby the act would be enforced. In terms

of later enforcement of voting rights these were crucial

1916 Stat. at Large 140.
2016 stat. at Large 140-141.
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sections, for responsibility for enforcement of the Act
was given directly to local Justice Department officials.
District Attorneys, their assistants, federal marshals and
their deputies, and special commissioners of elections
were all given authority to arrest, imprison, and set bail
for those suspected of violating provisions of the act.
These officials were subject to fines for failure to
obey and execute any warrants issued under the act, and
all were placed under the asuthority of federal district
courts and district court judges. In addition, federal
district and circuit courts were given exclusive juris-
diction over any and all crimes and offences arising out
of the enforcement legislation and any subsequent federal
legislation in this area. Prosecutions in these courts
would be brought either through indictment by a grand jury
or by information filed by the federal district attorney
in the court of appropriate jurisdiction.21

The final sections of the Act dealt with a number
of other possible methods of vote fraud and voter discrimi-
nation, such as impersonation of another person in voting
or registering to vote, irregularities in the counting of
ballots, and irregularities in the final certification of

ballots by election officials. Except for candidates for

Presidential elector, Congress, or the state legislature,

2h6 stat. at Large 142-1L3.
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any person deprived of his office because of the denial to
any citizen or citizens of the right to vote on account of
race could bring suit to recover possession of that office
in either the state or federal courts. In addition,
Section 18 of the Enforcement Act re-enacted the entire
Civil Rights Act of 1866, and the provisions of that measure
were to be enforced along with those of the present act.
Finally, the President was given the authority "to employ
such part of the land or naval forces of the United States,
or of the militia, as shall be necessary to aid in the exe-
cution of judicial process issued under this act." Federal
district attorneys, marshals, and federal judges could also
summon for aid and deputize any bystanders at any time to

form a posse comitatus.22

In sum, this". . . conglomerate mass of incongrui-
ties and uncertainties,”" as one historian characterized
the Act, theoretically provided the basis for an impressive
commitment on the part of the federal government to the
protection of voting rights of blacks in the South. It
covered virtually every practice and method then in use to
prevent blacks in that section from voting or registering
to vote, and provided the means and manpower to remedy the
situation of increasing discrimination and harrassment at

the polls. The Enforcement Act of May, 1870, gave the

2216 Stat. at Large 1l3-1l6.
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federal government, and in particular the Department of
Justice, direct responsibility for making sure that the
Fifteenth Amendment's goal of at least impartial suffrage
in the South would be maintained. The next step would be
how this legislation, along with subsequent enforcement
acts, would be accepted by the sourts.23

Though it was not until 1875 that judicial cases
dealing with the constitutionality of the Enforcement
Acts reached the United States Supreme Court, in 1871
Circuit Court Judge William B, Woods of Alabama upheld a

series of indictments under the acts in U.S. v. Hall. How-

ever, in the Hall decision Woods used the "privileges and
immunities" clause of the Fourteenth Amendment, and not
the Fifteenth Amendment, in upholding the conviction of

a group of white Alabamans accused of breaking up a

political rally of blacks. According to Woods, the

23Homer Cummings and Carl McFarland, Federal
Justice, (New York, 1937), Chapter 12; Swinney, "Fifteenth
Amendment," pp. 202-204. Even William Davis, who was
strongly critical of the Enforcement Acts, conceded that
they were '"remarkable" statutes. According to Davis,
the May, 1870, law provided "both minutely and broadly
for the protection by the Federal government of all
citizens in the enjoyment of both civil and political
rights so far as they are guaranteed directly or in-
directly by the Constitution of the United States . . . .
It defines as misdemeanors some 26 offences; as
felonies some 5 offences; and as crimes merely, some
87 offences." Davis, "Enforcement aActs," p. 209.
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rights of free speech and assembly were federally en-
forceable rights protected under the first section of the
Four teenth Amendment.2u

Between 1871 and 1875 numerous cases involving the
Enforcement pActs were brought in the federal court in the
South. In fact, "the very extent of the litigation under
the enforcement acts soon overtaxed the capacity of the
twenty-four district courts" in that section. As indicated
above, the majority of these cases were part of the govern-
ment's attempt to combat the Ku Klux Klan campaign of
terror and intimidation against southern blacks. The
success of this attempt was re-enforced by judicial
acceptance of the enforcement measures on the Circuit Court

level as in Judge Wood's decision in U.S. v Hall.25

2lped. cas. 79 (1871). Woods was an Ohio Republican
who had settled in Alabama after the war, and was appointed
in 1869 by President Grant to the Circuit Court for the
Southern District of Alabama. Before being appointed to the
Supreme Court by President Hayes in 1880, Woods did uphold
the power of the federal government to punish anyone intimi-
dating a voter in a federal election, in U. S. v. Goldman, 25
Fed. Cas. 1350. According to Professor Louls Filler, wood's
"liberalism" with respect to the protection of blacks by the
federal govermment was virtually spent in these two decisions.”
Wood's interpretation of the "privileges and immunities" clause
was rejected the Supreme Court in the Slaughterhouse Cases,
16 Wall. 36 (1g73), and in 1883 wWoods authored the Supreme
Court's decision in U.S. v. Harris, 106 U,S. 629 (1883)
declaring the Ku Klux Act unconstitutional. Louis Filler,
"Wwilliam B, Woods," in Fred Israwl and Leon Friedman, eds.,
The Justices of the United States Supreme Court, 1789-1966,
(New York, 1969), II, pp. 1329-1347.

25Davis, "Enforcement Acts," pp. 209-215; Felix
Frankfurter and James M., Landis, The Business of the Supreme
Court, (New York, 1927), p. 65. See also Trelease, White
Terror, Chapter 25, and Cummings and McFarland, Federal Justice,
Chapter 12.
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By 1875 several cases dealing with the constitu-
tionality of the Enforcement Acts had reached the Supreme
Court. The following year the Court in two separate

decisions, U.S. v. Reese and U.S. v. Cruikshank, declared

sections of the Acts unconstitutional. While these two
decisions undeniably indicated judicial disapproval of
Congressional attempts at legislating complete civil and
political protection for the freedman, they did not, as
will be argued, mean the total rejection of the federal
government's right to enforce "by appropriate legislation"
the guarantees of the Fourteenth and particularly the
Fifteenth Amendment.26
The Reese case involved indictments against several
inspectors of a municipal election in Kentucky who had
refused to accept and count the vote of one William Garner,
"a citizen of the United States of African descent." The
case was heard before the Supreme Court in January of 1875
and was considered of sufficient importance that both
Attorney General George Williams and Solicitor General
Samuel Phillips presented the oral arguments for the
government's side. Counsel for the opposing side in-
cluded former Attorney General Henry Stanbery. Although
the Court heard the case in January, it did not: announce

a decision in the case until March of 1876, some fifteen

2%y.s. v. Reese, 92 U.S. 214 (1876); U.S. v.
Cruikshank, 92 U.S, 542 (1876).
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months 1ater.27

On March 27, 1876 the Supreme Court, in an opinion
written by Chief Justice Morrison R. Waite, declared
sections three and four of the May, 1870, Enforcement Act
unconstitutional. The basic issue confronted in the
Court's decision was whether or not the two sections of
the Enforcement Act went beyond the "appropriate legislation"
necessary to enforce the provisions of the Fifteenth
Amendment. Waite did not deny that Congress had the
power to provide for such legislation. On the contrary,
he stated that "Rights and immunities created by or
dependent upon the Constitution of the United States
can be protected by Congress. The form and the manner
of the protection may be such as Congress, in the legi-
timate exercise of its legislative discretion shall

provide.28

27Charles Warren, The Supreme Court in United States
History, (New York, 1922), II, pp. 601-60L; Cummings and
McFarland, Federal Justice, pp. 245-246. According to
Cummings, Attorney General Williams suspended prosecutions
in the South under the Enforcement Acts in Octover, 187,
expecting a decision by the Court that term on the con-
stitutionality of the acts. That decision was never given
and during the same term williams and Solicitop General
Phillips argued the Reese case. No reason can be discovered
as to why the Supreme Court took fifteen months to render
its decision in the case. Warren suggests that it re-
flected "the care with which the Court considered the
case . « . " This explanation is not especially per-
suasive. However, see Note 30 below.

280.8. v. Reese, 92 U.S. 217.
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The problem, according to Waite, was that "the
Fifteenth Amendment does not confer the right of suffrage
upon anyone. It prevents the States, or the United
States, however, from giving preference, in this par-
ticular, to one citizen of the United States over another
on account of race, color, or previous condition of servi-
tude." In other words, the only enforceable right set
forth in the Fifteenth Amendment was the right of citi-
zens to be free from discrimination in the exercise of
their franchise rights because of their race or color.
The issue then became whether or not the statutes being
considered had in fact gone beyond the protection so
afforded by the Amendment.29

The Court ruled that they had, and that "the
language of the third and fourth sections does not
confine thelr operation to unlawful discriminations
on account of race, &c." By "strictly" construing this
"penal statute" to the specific crimes and punishments
listed, the Chief Justic concluded that these sections
were so 'general" in their import that they went far
beyond the intention and powers of Congress to punish
those guilty of discrimination at the polls. The

statutes, he concluded, encroached upon the traditional

2992 y.s. 217-219.
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right of the state to determine the qualifications of its
voters. Given the generality of the statute, it would be
possible for the courts themselves to limit the meaning
and scope of the statute's provisions, but this Waite
humbly declined to do. For it would, he said, "substi-
tute the judicial for the legislative department of
goverrment." Having decided, therefore, that Congress
had not as yet provided for the crimes for which the
defendants were charged in the indictments (discrimina-
tion based on race), the lower court was correct in
finding the indictments faulty and giving judgment for
the defendants.30

In light of the contemporary and historical
view of the Reese decision as a landmark case in the
repudiation of the promises of ¢ivil and political
equality inherent in the three Reconstruction amendments,
several aspects of the opinion should be noted. Given
the various important issues with which the Court might
have dealt, particularly the whole question of federal
protection of black voting rights through the Justice
Department and election supervisors, the Reese decision
was both vague and narrow in its conclusions. The
Supreme Court took fifteen months to strike down two

sections of an act which contained twenty-three sections,

3095 y.s. 220-223.
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And, in effect, the Court rejected these two sections
because of a technicality in the wording of the sections,
i.e., that the crimes specified were not based on dis-
crimination on account of race. The sections were not
"explicit" enough in stating a punishable crime. "If . . .
legislation undertakes to define by statute a new offence,
and provides for its punishment, it should express its
will in language that need not deceive the common mind."
Thus,the rationale on which the two sections of the
Enforcement Act were invalidated was based less on con-
stitutional questions involving voting rights and the
federal government than on the narrow issue of statutory

3l

construction.

3192 U.S. 220, According to Waite's biographer,
C. Peter Magrath, the Chief Justice had originally intended
to write the decisions in the Reese and Cruikshank cases
when he thought they would be decided on constitutional
grounds." But since the judges 'decided not to have any
intimation in the opinion upon constitutional questions,!
he preferred not to take the cases." He then assigned
them to Justice Nathan Clifford, who Waite felt had more
knowledge of "crimingl law." Clifford's draft opinions
were rejected by the Court. "Thereupon Waite took back
the cases and began preparing opinions deciding Reese
and Cruikshank essentially on constitutional grounds.
(emphasis mine) What is interesting, in light of the
analysis presented above and Hunt's dissent, is that the
decision was not based on broad constitutional grounds,
but on criminal statutory construction, and a strained one
at that. The same is true for the Cruikshank decision,
discussed below. Further evidence of the inconsistencies
in Magrath's analysis of the Reese decision appear in his
discussion of the "three-pronged assault" on the Act launched
by the defendants' attorneys in their briefs to the Court.
The first and third "prongs" took issue with the con-
stitutionality of the entire Enforcement Act and with
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This aspect of the Court's decision was directly
challenged in a dissenting opinion by Justice Ward Hunt.
Hunt accurately pointed out that the purpose of the
entire Enforcement Act being considered was to protect
blacks against violations of their right to vote, and
that this purpose was clearly set forth in the first two
sections of the Act, sections which the Court chose to
ignore. Hunt further noted that while section three and
four did not mention race, the crimes listed referred
directly back to similar crimes listed in the first two
sections, which were in fact based on discrimination on
account of race. Yet as one historian has stated, "Despite
the force of . . . /Hunt's/ contention, the majority
decided instead to notify Congress that unless it crossed
every 't!' and dotted every 'i!' the Court would not sustain

its civil rights 1egislation."32

the right of Congress, through the Fifteenth Amendment, to
regulate state elections. Both of these broad constitu-
tional arguments were not used at all by waite. The "prong"
that was incorporated into waite's opinion was the second,
which contended that the two sections were too general and
were not limited to actions based on racial discrimination.
This was the narrowest argument presented, and further shows
the limited character of the Reese decision. C. Peter
Magrath, Morrison R. Waite, (New York, 1963), pp. 119-129.

3292 U.s. 239-256. Magrath, Ibid., p. 129.
Justice Clifford wrote a separate concurring opinion,
agreeing that the indictments were bad, "but for reasons
widely different from those assigned by the Court." 92 U.S.
223.
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The question of the constitutionality of the
Enforcement Acts was also confronted by the Supreme Court

the same term in U.S. v. Cruikshank. The case had arisen

from what became known as the Colfax Massacre or the
Grant Parish Riots in Louisiana in April, 1873. A
number of blacks had been besiged and then burned out of
the Colfax courthouse and the "callously shot down."
On the basis of Justice Department investigations
ninety-six men, including W. J. Cruikshank, were in-
dicted for conspiracy and murder under the provisions
of the May, 1870, Enforcement Act. Of those indicted
only nine were brought to trial, and they were found
guilty only of eonspiracy. The convictions were appealed
finally to the Supreme Court, where counsel for the
defendants included former Attorney General and United
States Senator Reverdy Johnson and bavid Dudley Field,
the brother of Supreme Court Justice Stephen J. Field.33
Attorney Field, who presented the defendants!
oral arguments before the Court, maintained that the war

amendments did not give Congress the power to pass

3392 U.S. 542. Cummings and McFarland, Federal
Justice, pp. 244-246; Warren, Supreme Court, pp. 60 3-60l4;
Magrath, Ibid., pp. 119-129. See also, Charles Fairman,
Reconstruction and Reunion, 1864-1880, Part 1, (New York,
1971), pp. 1377-1350. The case reached the Supreme Court
on a certification of division from the Circuit Court,
Justice Bradley wanting to void the indictments, and
Judge Woods, based on his previous decision in U.S. v.
Hall, voting to sustain them. Fairman, pp. 1378-1379.
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positive legislation "in areas where possible state dis-
crimination might occur." The amendments, he argued,
merely set limits on possible state discriminatory
legislation which could only be enforced through con-
gressional provision of judicial remedies. Field, as
had the attorneys for the defendants in Reese, thus
argued against the Acts on the broadest possible con-
stitutional grounds.3u

Yet despite the persuasiveness of Field and a
govermment brief that was "uninspired," the Supreme
Court refused in Cruikshank to declare the Enforcement
Acts unconstitutional. Indeed, the final result of the
ma jority opinion, again written by Chief Justice Waite,
was even more narrow than the Reese decision. The final

outcome in Cruikshank was simply a reversal of the con-

victions of the defendants, and not even the relevant
sections of the Enforcement Act were declared void, as

had been the case in Reese.35

34Magrath, Ibid., p. 124. Field's arguments on the
role of the courts and the war amendments would become
more frequent as the years progressed. For "(B)y suggest-
ing that courts, not legislatures were to enforce the
amendments, Field - a noted corporation lawyer - allowed
the judiciary ample scope to protect property interests
even as he denied that the amendments could do much for
the Negro." Magrath, p. 124.

351bid., pp. 124-125; 92 U.S. 559.
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Waite began his opinion in Cruikshank, as he had

done in Reese, with a general discussion of the nature of
the federal system and the meaning of national citizenship.
In Reese Waite admitted that one attribute of national
citizenship, because of the Fifteenth Amendment, was the
right to vote free from discrimination on account of race.
He now stated that "the right of the people peaceably to
assemble . . « is an attribute of national citizenship,
and, as such, under the protection of and guaranteed by
the United States." While it is the right of the state
to protect persons in the enjoyment of their right of
life and liberty, Congress has the power to enforce this
guaranty if it is abridged by the state on the basis of
racial discrimination. At this point Waite brought up
his earlier decision in Reese to illustrate his point.
"The right to vote in the States comes from the States;
but the right of exemption from the prohibited dis-
crimination comes from the United States. The first has
not been granted or secured by the Constitution of the
United States, but the last has been."36

According to Waite, the right of persons peacefully
to assemble was the same as the right to vote, Congress
had the power to protect citizens from injury or intimi-
dation in the exercise of that right if it was done because

of race. Congress had in fact docne this in section six of

3092 y.s. 554-553.
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the May, 1870, Enforcement Act. The issue then became,
as in Reese, whether or not the indictments under which
the defendants were prosecuted were sufficient in law
to sustain this accusation. The Court held that they were
not, since the indictments did not allege that the murder
of blacks in Grant Parish by Cruikshank and others was
committed because of the victims' race. "We may suspect
that race was the cause of the hostility; but it is not
so averred." For the Court this was a mortal flaw in the
indictments, since "(e)verything essential must be charged
positively, and not inferentially. The defect here is
not in form, but in substance." Hence, "the conclusion
is irrestible, that these counts /of the indictment/ are
too vague and general . . . . It follows that they are
not good and sufficient in law. They are so defective
that no judgment of conviction should be pronounced upon
them." 37

Given the limited result of the Reese and Cruikshank

decisions it is hard to accept the conclusion of

Charles Warren, as well as many other historians and
scholars, that "the practical effect of these decisions

was to leave the Federal statutes almost wholly ineffective
to protect the Negro . . . ." 1In the first instance only
two sections out of a comprehensive body of prohibitory

legislation were voided, and in the second case only the

3792 y.s. 556-559.
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indictments based on other sections of the same legislation
were dismissed by the Court. As one commentator accurately

stated, "While the Cruikshank case drastically narrowed

the scope of permissible civil rights legislation, the

decisions (in Reese and Cruikshank) seemingly left intact
" 38

congressional power to prevent voting discrimination.

That the Reese and Cruikshank decisions did leave

intact congressional power to protect black voting rights
in the South i1s evidenced by the fact that two months
after the two decisions were handed down Congress re-
passed the two sections voided in Reese along with all

of the other sections of the May, 1870, Enforcement Act.

The two new sections, 5506 and 5507 of the Revised

38Warren, Supreme Court, p. 604; Magrath,
Morrison Waite, pp. 130-131. Both warren and Magrath
discuss the public reaction to the two decisions, re-
action which was generally favorable, even among northern
Republicans. For example, according to Magrath, "The
Republican New York Times, which three years earlier had
blasted the Grant Parish Riot as a 'fiendish deed,' en-
dorsed the decisions and spoke of 'the admirable clearness
and emphasis of the opinions.'" p. 130. Both authors
attribute the favorable response to the decisions to a
growing weariness with the southern race question and with
the increasing desire on the part of northerners, especial-
ly Republicans, to facilitate reconcilation between the
sections following the horrors of civil war and recon-
struction. Neither author acknowledges the possibility
that the mild response might also have been due to the
realization that the decisions in and of themselves did
not mean the total repudiation of the federal government's
commitment to the protection of black voting rights in the
South. As will be seen, Republican concern for the freedman
voter did not cease by any means in 1876. For other his-
torians and writers who share Warren's view of the decisions,
see especially, Loren Miller, The Petitioners, (New York,
1966), Chapters 7 & 10; also, Rayford Logan, The Betrayal of
the Negro, (New York, 1965), Chapter 6; and Mathews,
Legislative-History, pp. 107-108.
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Statutes, were more specific in their wording than the
original sections of the first Enforcement Act, but were
still based on "the right of suffrage, to whom that right
is guaranteed by the Fifteenth Amendment to the Consti-
tution of the United States." Thus, in effect, Congress
ignored the Court's decisions and passed a virtual fourth
enforcement act.39

Even more important, however, than the two revised
sections was the re-enactment of the other sections of the
1870 Enforcement Act which set up the machinery and
procedures for federal protection of the political rights
of the freedman in the South. Though parts of the Revised
Statutes relating to crimes against the "elective franchise"
were repealed by Congress in 1893, Sections 5506 through
Section 5532 provided the legislative basis for the en-
forcement of voting rights of blacks to the end of the
century. Included were those sections which gave federal
courts jurisdiction over voting rights cases, which gave
the President authority to use troops or state militia
to help enforce federal guarantees, and most important,
which gave the Department of Justice the power and re-
sponsibility to enforce all of the provisions relating

to the "elective franchise." To portray accurately the

39U.S. Revised Statutes 5506-5532. As will be
discussed later, when the constitutionality of the revised
sections came before the Supreme Court again, the Court
reversed itself by holding that the Fifteenth aAmendment
did confer a positive right of suffrage. Ex parte Yarbrough,
110 U.S. 651(188Y). -




L3

course of black voting rights in the South after 1877 it
is thus necessary to go beyond the pronouncements of the
Supreme Court and examine how those laws which did exist
to secure franchise rights for blacks were actually
enforced in the South and the governmental agency most
responsible for that enforcement - the Justice Department.uo

With the approach of the presidential election
of 1876, the disfranchisement of southern blacks was
neither so inevitable nor immediately at hand as later
historians, working from a twentieth century perspective
of black disfranchisement as an accepted given, almost
unanimously believed. Although the "seeds of failure" in
the Radical Republican hopes for black civil and political
equality in the South may have indeed been planted, in 1876
it was clear that their growth might yet at least be delayed.
The critical factors in this process were the politics and
policies of northern Republicans and the expression of these
policies in the enforcement of the federal election laws

through the recently created Department of Justice.L‘“1

uOU.S. Revised Statutes 5506-5532,

ulC. Vann %Woodward, "Seeds of Failure in Radical
Race Policy," in American Counterpoint, (Boston, 1971),




CHAPTER II

"A MEET PERSON LEARNED IN THE LAW": THE ATTORNEY GENERAL

AND THE JUSTICE DEPARTMENT BEFORE 1877

The responsibility for enforcing the Fifteenth
Amendment and the congressional legislation supplementing
that Amendment lay with the federal Department of Justice,
officially organized as an executive department in 1870.
In the years following Reconstruction, implementation of
national policy with respect to the protection of black
political rights in the South was thus in the hands of an
administrative agency which was not only relatively new,
but for the most part decentralized in its organizational
structure and bureaucratically unprepared to handle
efficiently such an important and complex task. Thus,
along with Supreme Court pronouncements, congressional
legislation, and the policies of the Republican party, a
significant factor in the enforcement of franchise rights
for the freedman after 1877 were developments involving
the centralization and bureaucratization of the Justice
Department during these years.

The term "bureaucratization" as used in this study
refers to the increased systematization and rationalization

of procedures and policies of that branch of the federal

nn
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government involved in the administration and enforcement

1 In this instance, the

of governmental policy and laws.
specific segment of the federal government being con-
sidered is the Department of Justice and the administration
of federal policy and laws with regard to voting rights in
the South.

with few exceptions, administrative history of the
nineteenth century in the United States has generally been a
neglected area of critical study. This neglect is especially
evident in considering the role of the administration of
justice in American constitutional history in the last
guarter of the nineteenth century. In his work, usually
considered definitive, on administrative history in the
years between 1876 and 1900, Leonard White does not even
mention the Justice Department and makes only one minor
reference to the office of the Attorney General. Although
political scientists and lawyers have begun to deal with
such relevant questions as how laws are enforced and the
actual impact of judicial decisions, historians have for
the most part ignored dealing with law enforcement in its

constitutional setting, and with the development of agencies

1Peter Woll, American Bureaucracy, (New York, 1963),
Chaps. 1 and 2; Max Rheinstein, ed., Max Weber on Law and
Economy and Society, (Cambridge, Mass., 1954), Chaps. V, XI,

and passim.
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and organizations, such as the Justice Department, involved
in the law-enforcement process.2

The present study also maintains that the adminis-
tration of justice is an important indicator of the degree
of complexity of the governmental bureaucracy. Despite
increasing nationalization of. economic, social and political
variables in late nineteenth century America, the adminis-
tration and enforcement of federal law and federal justice,
particularly in matters of a political nature such as
voting rights, remained to a great extent in a state of
decentralization. Or in other words, the activities of
the Justice Department and local Department officials after
1877 continued to be guided and influenced as much by local
conditions and pressures in the South as by factors of
national politics and federal constitutional law. The
eventual disfranchisement of black voters in the South by
the twentieth century is not only of political and consti-

tutional significance then, but of administrative as well.

2Leonard White, The Republican Era, (New York, 196l).
White also ignores the office of Attorney General in all his
earlier studies of nineteenth century administrative history.
Aside from the general survey provided by Cummings and
VMcFarland's Federal Justice, the only major recent work
dealing with the question of law enforcement before the
Civil War is Stanley W. Campbell, The Slave Catchers: En-
forcement of the Fugitive Slave Law, 1850-1060, (New York,
1970). For studies dealing with post-Civil War law enforce-
ment and the federal government, see Swinney, "Fifteenth
Amendment," Burke, "Federal Regulation of Congressional
Elections," Trelease, White Terror, as well as Cummings
and McFarland, Federal Justice. This neglect of nineteenth
century administrative and constitutional history has not
been the case in English history. For a comprehensive review
of the literature in this area see, Roy McLeod, "Statesmen
Undisguised,”" American Historical Review, LXXVIII, (December,

1973), 1386-1405.,




L7
And the burden of administering the laws guaranteeing the
political rights of the freedman after the end of Recon-
struction rested directly with the Justice Department.
Therefore, in attempting to understand how the Department
carried out their responsibilities in this area, it is
necessary to examine the development of the office of the
Attorney General up to 1870, and the creation of the
Department of Justice as an organized federal executive
agency.

The Constitution of 1787 made no explicit provision
for either a presidential cabinet or a federal administra-
tive bureaucracy. The Constitution did, however, provide
Congress with the obligation of creating an entire judicial
system for the new nation. This mandate was fulfilled
with the passage of the Judiciary Act of 1789. This Act
created the Supreme Court consisting of a Chief Justice
and five associate jJjustices, an entire system of lower
federal circuit and district courts, and the jurisdictional
boundaries of these various courts. In addition, the Ju-
diciary Act called for the appointment by the President of

« « o« a meet person learned in the law to act
as attorney-general for the United States, who
shall be sworn or affirmed to a faithful execu-
tion of his office; whose duty it shall be to
prosecute and conduct all suits in the Supreme
Court in which the United States shall be con-
cerned, and to give his advice and opinion upon
questions of law when required by the President
of the United States, or when requested by the
heads of any of the departments, touching any
matters that may concern their departments, and

shall receive such compensat%on for his services
as shall by law be provided.

3U.S. Statutes-at-Large, Vol. I, p. 75.
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The same section of the Act creating the office of
the attorney general also provided for the appointment of
a government attorney for each of the federal court districts.
To be selected would be "a meet person learned in the law
to act as attorney for the United States . . . to
prosecute . . . all delinquents for crimes and offences,
cognizable under the authority of the United States, and
all civil actions in which the United States shall be
concerned." To assist these district United States
attorneys in enforcing the legal processes of the federal
government, a marshal was also to be appointed for each
district. It is important to note, however, that in this
legislation the Attorney General was not given any sort
of control over the district attorneys and marshals.
Finally, the appointment of all these officials, as was
true for federal judges, was in the hands of the President,
with the advice and consent of the Senate.u

President Washington appointed Edmund Randolph of
Virginia as the first Attorney General. As Attorney General,
Randolph had absolutely no staff to assist him and received
a salary of only fifteen hundred dollars which he had to
supplement with continued private legal practice in order
to earn a living. The Judiciary Act did not give the
Attorney General cabinet-level status. Indeed, the presi-

dential cabinet was itself an extra-constitutional

“Ibid., pp. 75-76
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development, begun under Washington's first adminis-
tration, and not recognized as a body until 1793. At
first, the Attorney General was responsible for
assisting cabinet members as well as the President.
However, upon Washington's invitation Randolph began
attending cabinet meetings, and from then on Attorneys
General were considered part of the president's cabinet.
Despite cabinet status, Randolph had no illusions about
the importance of his office. In 1790 he described the
Attorney General as "a sort of mongrel between the State
and the U,.S.; called an officer of some rank under the
latter, and yet thrust out to get a livelihood in the
former."S

During the next sixty years following Randolph's
appointment as the first Attorney General changes in the
operation and organization of that office were the result
of the initiative and efforts of several individual
Attorneys General. Although at various times during
these years Congress considered legislation aimed at
creating a centralized legal department for the federal
government, such measures more often than not simply
became piecemeal additions to the duties and responsi-

bilities of the Attorney General himself. 1In 1800,

5Quoted in Henry B. Learned, The President's
Cabinet, (New Haven, 1912), p. 109. For discussion of
the development of the presidential cabinet, see
C. C. Thach, The Creation of the Presidency, 1775-1789,
(Baltimore, 1969), and Carl B. Swisher, American Con-
stitutional Development, 2nd ed., (New York, 1954),
ppo 61"63-
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for example, the fifteen hundred dollar salary enjoyed
by Randolph and his successors was increased to three
thousand dollars. Yet it was not until the 1850's that
the salary of the Attorney General was put on a par with
that of the other cabinet officers.

The first incumbent to make a significant con-
tribution to the develovment of the Attorney General's
office was William Wirt, who like Randolph, was from
Virginia. Wwirt was appointed Attorney General in October
of 1817 by President James Monroe. Upon assuming office,
Wirt discovered that in the twenty seven years that had
passed since Randolph had been Attorney General, the
office had continued to remain a "one-man operation."”
There was no office staff to assist the Attorney General,
no system of record keeping, and no provision for the
preservation of letters and documents. There was nothing,
in fact, to tell Wirt how past Attorneys General had per-
formed their duties, or to aid him in guiding future
office holders in their activities. Wwirt wistfully con-
cluded that

the gentlemen who have held this office in

succession, have been in constant danger of

being involved themselves, and involving the
departments which depended on their counsel,

in perpetual collisions and inconsistencies;

exposing the government to that kind of de-

gradation which never fails to attend an
unsteady and contradictory course.

6William Wirt to Hugh Nelson (Chairman of the
House Judiciary Committee), in John P. Kennedg, Memoirs
of the Life of william Wirt, (Philadelphia, 1850), Vol. II,
p. 59.
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Attempting to bring some order to his office,
wWirt secured from Congress authorization to hire a clerk
to assist him in his duties, as well as a sum of money
to be used for stationery and office expenses. He also
instituted a system of letter-books, in which correspondence
to and from the Attorney General would be recorded. Wirt
was particularly concerned with the fact that the various
opinions given by past Attorneys General to the President
and department heads had never been preserved in any
orderly fashion. To remedy this situation he sketched
out a plan whereby the official opinions of the Attorney
General would be recorded, along with the requests and
documents for such opinions by the President and the
other department heads. Wirt's system became the basis
for the official publication of the Attorney General's
opinions, although the first published volume of such
opinions was not until 1841, seven years after Wirt had
died.”

Wirt also recognized that the actual functions
of the Attorney General had expanded far behond the
original duties for that office set out by law in the
Judiciary Act of 1789. According to that act the Attorney
General was limited in his right to give official opinions

to cases where he was requested to do so by the President

7Learned, The President's Cabinet, pp. 17%=72. The
first volume of published opinions began with those given
out by Wirt during his tenure in office.
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and the heads of the various other cabinet departments.
However, in the years since the Act was passed, requests
for legal advice and direction had been received from a
variety of other sources, including the district attorneys
and marshals, Collectors of Customs, Collectors of Public
Taxes, and even by military courts martial. Wirt felt
that opinions should be given in these instances as a
matter of right on the part of the Attorney General, and
that to make it a matter of right it would be "expedient
to have it provided for by law."8

Although Wirt favored the expansion of the Attorney
General's responsibilities in some circumstances,he was
unwilling to see such extensions in certain other cases.
In 1820 wirt refused a request for a legal opinion by the
House of Representatives, basing his refusal on the duties
of his office as set forth in the 1789 Act. By the terms
of that Act, Wirt now argued, the duties of his office
were quite specific and definite. To be

instrumental in enlarging the sphere of . . .

official duties beyond that which is prescribed

by law, would, in my opinion, be a violation of

this oath [fof office/. Under this impression

I have, with great care, perused all the documents

which have been handed to me in this case, for the

purpose of ascertaining whether this order with

which I have been honored from the House of

Representatives falls under either head of my

official duties; and it appears to me that it

does not. A reference to the law will show, I
think, that this is indisputably clear.?

8Kennedy, Memoirs, p. 69.

91 Official Opinions of the Attorneys General of
the United States, (Washington, D.C., 1852), p. 335.(Here-
after cited as Opinions).
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Congress had provided legislation in the 1820's
requiring the Attorney General to reside in Washington,
although Congress did not prevent the Attorney General
from engating in private legal practice to supplement
his income. Wirt was explicit in his criticism of this
situation. He complained that "even under the duties,

as they now exist, very little time is left to the Attorney

General to aid the salary of his office by individual
engagements, . ." and believed that this explained why
a good number of his predecessors had resigned. Wirt
himself maintained as much of his own private practice
as possible, though as the duties of the office increased,
he was less and less able to do so., In some instances he
was able to supplement his income by representing the
federal government in lower courts outside of Washington.lo
Another area where Wirt was not willing to see
an expansion of the duties of the Attorney General was
in regard to the direction and control of the district
attorneys. Once again going back to the 1789 Judiciary
Act, Wirt contended that his duties did not include
giving advice and opinions to the district attorneys
"touching any matters that may concern their departments."
Wirt also based his refusal to control the district

attorneys on another piece of legislation passed by

1OKennedy, Memoirs, p. 61.
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Congress in May of 1815. This legislation created the

office of "agent," to serve in the Treasury Department.

This agent was responsible for overseeing the activities

of the district attorneys, particularly in matters in-

volving the collection of money or proverty in the

name of the United States.ll
Wirt thus refused to direct suits conducted by

the district attorneys as he was "very unwilling to create

a precedent which shall incumber this burdensome office

with duties foreign to it, and which seem to me to

surpass the power of any human being to perform . . . ."

wWirt felt that the responsibility for directing the

district attorneys as to which suits should be brought

on behalf of the government lay with the Treasury

Department. He wrote that
The Treasury Department sends to the district
attorneys all orders for suits, and puts them in
possession of all the facts and evidence necessary
for the prosecution of these suits. But here, I
apprehend, the duties of the Department stop; and
it is no part of these duties to prescribe to the
district attorney the form of the action, or the
form of the pleadings: these are referred exclu-
sively to his own learning; and it is for this

reason that Be is required to be a person learned
in the law.l

ll1 Opinions 611

12} opinions 611-613.
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Wirt served as Attorney General for seventeen
years, and when he resigned he left a substantial body of
precedents upon which future Attorneys General would build.
Although it might be an exaggeration to say that wWirt "had
chopped his way through a wilderness," it is none the
less true that he was the first Attorney General to
recognize and appreciate the importance of that office,
and of a minimal amount of bureaucratic organization.
Although he was hesitant about enlarging the powers of
the Attorney General, he was successful in defining and
systematizing the developments in the office up to that
time.

While Congress, during these years, did not give
the Attorney General statutory power to render opinions
to all those officials and agencies that had requested
them, it did, through a number of legislative acts,
increase the various legal and administrative responsi-
bilities of the Attorney General. These new duties in-
cluded such activities as advising treaty commissioners,
validating titles to land purchased by the federal govern-
ment, approving pension and land claims against the United
States, and representing the government in the Court of

13

Claims.

13Cummings and McFarland, Federal Justice,
pp. 153-15)4.
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However, other congressional legislation during
this same period limited the authority and responsibi-
lities of the Attorney General. The most important
example of this was the creation in 1830 of the office
of the Solicitor of the Treasury. As discussed above,
Congress had, in 1815, established the post of agent
of the Treasury Department. The responsibility of that
office was to direct the district attorneys in cases
involving monetary claims for and against the federal
government. The 1830 act transformed the position of agent
into that of Solicitor, and made the Solicitor responsible
for instructing the district attorneys, marshals, and
other judicial officers in all matters in which the
United States had an interest, pecuniary and otherwise.
The Solicitor of the Treasury was also given charge of
all the financial accounts of these local officials, as
well as those of all lower federal courts.lu

While "the Attorney General and the Solicitor
of the Treasury conducted their business most amicably,"
the fact remained that the legal business of the federal
governmment on the local level was being directed by an
official other than the chief legal officer of the nation.

This resulted in a tradition of independence on the part

1&4 Statutes-at-Large, L1lL4-U4l6.
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of district attorneys and marshals from any sort of
centralized control by the Attorney General's office
in washington. Even after the creation of the Justice
Department and the reversion of most of the functions
of the Solicitor to the Attorney General, the problem
of central control by the Attorney General over local
federal officials would become an important one,
particularly with respect to such questions as the
enforcement of voting rights in the South. The
tradition of local independence died slowly, and, as
will be argued below, this helped neutralize effective
enforcement of black franchise rights after 1877.15

The other Attorney General to make important
contributions to the development of that office in the
years before 1870 was Caleb Cushing. Appointed to the
office in 1853 by President Franklin Pierce, Cushing
firmly believed that the position of Attorney General
of the United States was a full-time job. In addition
to taking up permanent residence in Washington and
remaining there during the entire time he served,
Cushing was the first Attorney General to hold himself
entirely to the duties of his office and not engage in

private legal work. Part of the reason for this may

15Cummings and McFarland, Federal Justice, p. 147.
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have been that by 1853 the salary of the Attorney General
had been increased to four thousand dollars, a level equal
to that of the other cabinet members.16

A year after his appointment, Cushing submitted
to the President a full historical discussion of his
office and the developments that had taken place with
respect to that office to date. He began with an analysis
of the Judiciary Act of 1789, and the duties of his office
as prescribed by that legislation. There were only two.
The first was to represent the United States in the
Supreme Court, and the second was to give advice on questions
of law. However, Cushing explained, since that time the office
of the Attorney General had expanded a great deal in terms of
activities for which he was responsible. Though this ex-
pansion had been the result of rather piecemeal legislation
by Congress, Cushing nevertheless concluded that the
Attorney General was "either directly, and by statute,
either express or implied, the administrative head, under

the President, of the legal business of the government."17

16Clause M. FPuess, The Life of Caleb Cushing,
(New York, 1923), Vol. II, p. 137; Learned, The President's
Cabinet, pp. 177-178.

17 Opinions 3U49.
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With such responsibility, Cushing felt that more
comprehensive legislation was neccssary to put the office
of the Attorney General on at lezst an organizational par
with the other executive and cabinet departments. To
this end Cushing made a number of suggestions for
possible congressional action. He recommended that the
Attorney General be required to make "a periodic report"
to the President and Congress on the activities and
needs of the office. He also proposed that the Attorney
General be given the responsibility for granting pardons,
and be in charge of the commissions of all public offi-
cers of the federal government whose office was of "a
judicial character or relation." Finally, Cushing
called for the Attorney General to be given the responsi-
bility of prosecuting all suits where the United States
was involved, even if it was not a party of record in
such a suit., The aim of all these proposals, Cushing
explained, was "such modifications in the office as may
render it really and effectively, as well as in theory,
responsible for the law business of the Government."18

Cushing, like Wirt, was not always in favor of
expanding the responsibilities of his office. While
Cushing considered himself the "administrative head"

of the govermment's legal business, he was unwilling

186 Opinions 326-=355.



60

to involve the office in matters affecting what he con-
sidered to be questions of "public policy and executive
determination." In reply to a request by Secretary of
War Jefferson Davis for an opinion as to whether some
federal property seized by the city of Kenosha,
Wisconsin, might be recovered by the government,
Cushing explained that the Attorney General had no
power to decide whether or not the government should
act. "The relation of the Attorney General to any one
of the Executive Departments, in such questions, is
that of counsel to client, to give advice as to the
legal right, and instruct procedure, if desired, leaving
all considerations of administrative exigency or expedi-
ency to the decision of the proper Department." 1In
other words, the Attorney General could determine if
the government had the right to recover the land and
how to go about doing so, but he could not decide on
whether or not an attempt at recovery should be made.19

Cushing's most important contribution as
Attorney General was his body of official opinions.
These opinions were both more numerous and more compre-

hensive than those of any Attorney General who either

197 Opinions 576-578. According to Cushing's
biographer, however, Cushing had a rather "lofty" con-
ception of the office of Attorney General, and as the

"mouthpiece" of Pierce's administration made the Attorney

General the '"great, controlling, supervising office" of
that administration. PFuess, Life of Cushing, p. 137.
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preceded or followed him. In these opinions Cushing
did not simply give a brief statement in reply to the
questions presented to him, as had been the practice.
Instead, he "usually presented a careful examination
of the subject from every point of view." The result
was that Cushing's opinions fill three entire volumes of
over seven hundred pages each of the published O0fficial
Opinions. But perhaps more important, the scope of
these opinions would provide future Attorneys General
with useful and complete precedents upon which to guide
their own decisions. This too was a further step in
the bureaucratization of the Attorney General's office.zo

Despite the efforts of individuals like Wirt
and Cushing, the role of the Attorney General and the
organization of his office had not undergone much
fundamental and comprehensive change during the first
half of the nineteenth century. As of 1860 the Attorney
General "still maintained a very modest office on a
slender budget." Other executive departments con-
tinued to seek advice and counsel from their own legal
staffs in many instances, and whenever possible handled
their own court proceedings. Since the district

attorneys and marshals were by statute subject to the

201p1d., pp. 137 and 178.
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direction of the Solicitor of the Treasury, these officials
could expect little assistance from the Attorney General's
office, and often in seeking such help or information
they were referred to other departments for instructions.
This kind of thing worked both ways, as letters to local
representatives of the federal government from the
Attorney General were often returned to Washington un-
answered. In addition, the Attorney General and his
staff had no permanent offices of their own and were
"housed first in one department then in another."21
The need for some basic and comprehensive change
in the office and functions of the Attorney General was
made particularly apparent with the completion of the
Civil war and the reconstruction of the nation which
followed. During this period the legal business of the
national government increased markedly, due in part to
the large number of pension, confiscation, and revenue
cases brought about as a result of the war. Beginning
in 1867 proposals for reform of the Attorney General's

office were introduced in Congress and discussion, along

2ICummings and McFarland, Federal Justice, pp.
219-222. See also, Lloyd M. Short, The Development of
National Administrative Organization in the United States,
(Baltimore, 1923), pp. 18L-195; and Luther Huston,
"History of the Office of Attorney General," in Huston,
et al., Roles of Attorney General of the United States,
(Washington, D.C., 1968), pp. 5-6.
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with a congressional investigation, continued for three
more years. Finally, on June 22, 1870, Congress
approved an "Act to Establish A Department of Justice."22

The Act creating the Justice Department reaffirmed
the traditional functions of the Attorney General, while
giving him some "sweeping" new powers. The former
duties for which the Attorney General would maintain
responsibility included such activities as approving
public building plans; restoring destroyed federal
court records; maintaining federal courthouses; pro-
moting public health; codifying federal statutes; and
naming, with congressional approval, the membership of
federal boards and commissions. The Department was
also responsible for settling claims by or against
the United States; supervising the use and sale of
federal lands; handling internal revenue and customs
matters; enforcing federal criminal and civil regulations;
supervising all legal matters involving Indian affairs,
the mails, immigration, and naturalization; and gener-
ally, the "enforcement and protection of the rights and
property of the United States."23

Along with a broader and more specific defini-

tion of the functions and areas of jurisdiction of the

2216 Statutes 162; Cummings and McFarland,
Federal Justice, pp. 222-229.

23Ibid., p. 225.
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new department, the Act provided for a substantial increase
in the size of the Attorney General's office. In addition
to two new assistant Attorneys General, provision was
made for the appointment of "an officer learned in the
law, to assist the Attorney General in the performance
of his duties, to be called the solicitor-general, and
who, in case of a vacancy in the office of Attorney General,
or in his absence or disability, shall have power to
exercige all the duties of that office." The solicitor-
general was also given the responsibility of presenting
oral arguments in the govermment'!s cases before the
Supreme Court, a function formerly limited to the
Attorney General. In cases of particular interest or
importance, the Attorney General could still choose to
appear before the Court himself to argue the case.zu

The Act also set out, and in some instances
increased, the salaries for the various Department
officials, and directed that rooms in the Treasury
building be made available to "accommodate the officers
and clerks of the . . . Department." As proposed by
Cushing earlier, the Attorney General was now required
to submit an annual report to Congress each January "of
the business of the said Department Of Justice, and any
other matters appertaining thereto that he may deem- proper,

including the statistics of crime under the laws of the

2)"’16 Statutes 162.
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United States, and, as far as practicable, under the laws
of the several states."25

However, the most important change in the organi-
zation of the Justice Department was the supervisory
powers given to the Attorney General over the '"conduct
and proceedings" of the various district attorneys and
their offices throughout the country, powers previously
held by the Solicitor of the Treasury. Not only did
this supervisory power extend to legal matters, but
the Attorney General was also given control over the
financial accounts of the district attorneys, marshals,
their assistants, and the clerks and other officers of
the courts of the United States.26

In sum. the 1870 Act constituted a compre-

hensive and definite attempt at the increased centrali-
zation and organization of the Attorney General's office.
A "legal department" had been created and expanded, and
the powers and duties held by a number of different

executive departments had been placed under the authority

of one central office. Yet, as Cummings and McFarland

251pid.

26Ibid.: In 1851 the management of the accounts
of local federal officials was taken from the Solicitor
of the Treasury and given to the newly created Department
of Interior. Cummings and McFarland, Federal Justice,
pp. 148-149, and p. 225.
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conclude, "the readjustments contemplated by the Department
of Justice Act were disregarded . . . . /A/ mere statute
could not create a Department of Justice." According
to these historians of the Department, there were three
problem areas which continued to plague the Justice
Department in the ensuing years: inter-departmental
relations; the supervising of the field forces; and
the development of an efficient central organization.27
The problems of inter-departmental relations
and the development of a central organization were
mainly due to the fact that the various other executive
departments, such as Interior and Treasury, refused
completely to accept the idea of using the Justice
Department for all legal matters. 1In many instances
these departments continued to rely on their own legal
staffs for advice. And despite statutory provisions
to the contrary, district attorneys and their assistants
would continue in many cases to seek advice and in-
structions from the various other departments, and the
"departments were also disposed to retain their former

practice of supervision over district attorneys."28

2T1vid., p. LBT.

281pid., pp. 260-261. During the 1870's and 1880's
the problem of inter-departmental relations was especially
the case with respect to the Justice Department's handling
of unauthorized removal of timber from federal lands and
the prosecution of illicit distillers. In these cases the
interests and activities of the Department often collided
with those of the Interior and Treasury Departments, which
also claimed some authority in these matters.
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The lack of supervision by the Attorney General
over the activities of the local federal officials was
the most crucial problem facing the Department as it
attempted to enforce voting rights in the South. Seventy
years of independence had created an organizational re-
sistance on the part of local authorities to any ef-
fective outside, centralized control. A good portion
of the energies of the various Attorneys General after
1870 would be directed at combatting inefficiency,
corruption, and simple inertia among district attorneys,
marshals, and their staffs. These conditions, as will
be seen, were widespread in the South. As a result the
Justice Department was never entirely able to apply its
full resources and powers to such important problems as
voting rights enforcement.

In theory, the organizational structure of the
Justice Department as of 1876 provided a clear framework
within which the Department could carry out federal policy
and law enforcement at the local level. The juris-
dictional boundaries of Department officials in the
states were based on federal circuit and district court
lines. This was not a new arrangement, as the appointment
of one federal attorney for each judicial district had
originally been determined by the Judiciary Act of 1789,

and Congress in 1870 had seen fit to continue that system.
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Each district had one district attorney and one federal
marshal. Depending on the size and importance of the
district, most districts also had one assistant district
attorney and at least one deputy marshal. All southern
states except Tennessee and Alabama had two federal
districts; those states had an additional middle district.
The Fifth Judicial Circuit Court comprised the states of
Texas, Louisiana, Mississippi, Alabama, Georgia, and
Florida. Tennessee was part of the Sixth Circuit, along
with Kentucky, Ohio, and Michigan. Virginia, North
Carolina and South Carolina were part of the Fourth
Circuit, along with West Virginia and Maryland.

When it came to the enforcement of political
rights by the federal government local Justice Department
officials could be supplemented with additional personnel.
The Enforcement Act of May, 1870, provided for the ap-
pointment of special election "commissioners" who would
have the same powers of arrest, imprisonment, and bail
as the district attorneys and marshals. No specific
number of commissioners was set for any one district,
but the circuit courts were authorized "from time to time,
to increase the number of commissioners, so as to afford
a speedy and convenient means for the arrest and examina-
tion of persons charged with violation of this /Enforcement/

act . . . ." These commissioners were also empowered to
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appoint one or more persons to assist them in the execution
of any warrants or other process. The commissioners and
their duputies could also, to aid in the performance of

any of their duties, call together a posse comitatus, or

summon such military or naval aid "as may be necessary
to the performance of the duty with which they are
charged."29

The establishment of the new Department in 1870
and the enactment of the various enforcement laws within
a short period of time created general optimism about
the future success of government policies aimed at
protection of black civil and political rights in the
South. Under Attorney General Amos Akerman and "with
district attorneys and marshals located throughout the
country, the new Department of Justice had a potential
network of agencies with which to enforce the provisions
of the new law[é]."3o

After the passage of the first Enforcement Act
in May of 1870 prosecutions in the South by the
Department began almost immediately. According to
Professor Everette Swinney, the Justice Department made

a "determined effort" between the years 1870 and 1877

2916 statutes 142-1L3.

3OCummings and McFarland, Federal Justice, p. 231.
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at enforcing the voting rights granted the freedman by
the Fifteenth Amendment. During these seven years
approximately three thousand, six hundred cases were
instituted by the Department in the eleven states of the
0ld Confederacy. At least up until 1874 the Department
was fairly successful in securing convictions in these
cases. In 1870 the government won seventy-four percent
of its enforcement cases, and over the next three years
was able to secure convictions in forty-one, forty-nine
and thirty-six percent respectively, of its cases in-
volving the Fifteenth Amendment and the Enforcement Acts.31

In his study of the Justice Department and the
enforcement of voting rights of blacks in the South
between 1870 and 1877, Professor Swinney concluded that
"By 1877 the Negro vote hdd been largely neutralized and
a solid Democratic South assured." Like many of the

historians who preceded him, he used the Presidential

31Swinney, "Enforcing the Fifteenth Amendment,"
p. 204. According to Swinney, and based on the annual
Reports of the Attorneys General for the years 1870 to
1877, the breakdown of prosecutions instituted by state
are:

South Carolina 1,387 Florida 41
Mississippi 1,175 Texas 29
North Carolina 559 Virginia 16
Tennessee 214 Louisiana n
Alabama 134 Arkansas 3
Georgia 73

It should be noted that the percentages above include
convictions in Kentucky, Maryland, West Virginia, and
Missouri as well. p. 205
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election of 1876 and the famous "Compromise of 1877" as
a somewhat arbitrary cut-off date to end a particular
period of historical development. The implicit con-
clusions of Swinney's arguments were that after 1877
the Justice Department no longer attempted to enforce
voting rights in the South, and that after that date
Republicans in the North and South were convinced of
the inevitability of a South completely controlled by
an all-white Democratic party. However, as will be
argued in the succeeding chapters, the Justice
Department continued to make an active attempt at the
protection of black voting rights in the South after
1877, and this attempt was a reflection of the fact
that at least up until the 1890's Republican politicians
continued to believe in the possibility and importance
of a viable bi-racial Republican party in the South.

While the final outcome of the Presidential
election of 1876 would be determined ultimately by
Congress and Republican and Democratic politicians, the
Department of Justice was continually involved in the
protection of voting rights in the South both during
and after the campaign. As had been the case in the
previous national elections of 1872 and 1874 since the
passage of the Enforcement Acts, the approach of the

1876 Presidential contest was marked by letters and
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reports to the Attorney General from district attorneys
and marshals in the South on the volatile conditions
there. In general, these letters expressed concern
for the safety of Republicans = black and white - at the
upcoming elections, and usually included requests for

32

additional marshals and even troops. Intimidation

and force against Republicans in the South began long
before election day. In May, 1876, U.S. Commissioner
J.S. Waterman reported that a group of Democratic "roughs"
had entered the offices of a Republican candidate in
Petersburg, Virginia. Seeking a Republican politician
by the name of "Books," the mob mistook one Daniel Butts,
a black man and tenant of the building, for him and
proceeded to "Beat andstamp/ed/ him in an unmerciful
manner; crying 'Kill the d--d negro,!' while they were
beating him!" According to Waterman such incidents had
made the negroes in that district "despondent;" further
daily threats led them to believe "that the Democrats
intend to override by force all civil authority and that
no force of U.S. Marshals or Deputy Marshals will suffice

to preserve order and protect the lives of the voters. .

32U.S. Attorney Lewis to Attorney General Taft,
Source-Chronological Files, Record Group 60, National
Archives (Washington, D.C.). Hereafter cited as Source
Files.

33Waterman to Taft, Source Files, May 24, 1876;
U.S. Marshal J.H. Pierce to Taft, Source Files, Sept. 13,
1876; Samuel Phillips to W.H. Smith, Source Files,
Oct. 9, 1876.

133



73

As November approached such violence continued.
U.S. Marshal Charles P. Ramsdell reported that an October
meeting of Virginia Republicans had been broken up by a
gang of "Democratic toughs." Both the Republican
congressional candidate Joseph Segar and a fellow speaker
were beaten, and the latter was "burned by a pistol dis-
charged at his head." Ramsdell noted that previous
elections in Virginia "have been anything but orderly,"
and suggested that "troops can do no harm to well-disposed
citizens, and in light of experience I am of the opinion
that they will be needed. Their presence will be, I
think, promotive of good order."3u

Responding to such reports and requests for
information and directions from federal officials in
the South, Attorney General Alphonso Taft issued a
Circular Letter to all United States Marshals as to their
responsibilities in the forthcoming elections. Taft, an
Ohio attorney and father of wWilliam Howard Taft, had
been appointed Attorney General by President Ulysses S.
Grant on May 22, 1876, after serving two months as Grant's
Secretary of War. Taft began his Letter by explaining the
jurisdiction of federal officers at elections generally.
He noted that there was a difference between elections
for state and local officials and those for members of

Congress and Presidential electors. Only in the latter

BhRamsdell to Taft, Source Files, Oct. 23, 1876.
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kinds of elections did the United States government
"secure(s) voters against whatever in general hinders or
prevents them from a free exercise of the act of voting."35
The Circular Letter also reminded the marshals
and deputies of their responsibility of being present

at places of registration and voting, and their right

to call a posse comitatus should they have reason to

believe that the peace was about to be, or had in fact

been, threatened. One problem for which the Attorney
General provided a solution in his letter was the question
of additional deputy marshals. The revised federal statutes
passed after the Reese decision in 1873 allowed the appoint-
ment of svecial deputy marshals for election purposes in
cities of over twenty thousand inhabitants. However,

there were few such places in the South which could

aqualify for such extra deputies, despite the fact that

it was in the South where such men might be needed the
most.36

Taft's solution was based on an ingenious in-

terpretation of the election statutes. He indicated that

35Robert Sobel, ed., Biographical Directory of the
United States Executive Branch, 1774-1971, (westport, Conn.,
1971), p. 313. Attorney General Taft to U.S. Marshals,
Letters Sent by the Department of Justice: Instructions to
U.S. Attorneys and Marshals, National Archives (Washington,
D.C.), Sept. L4, 1876. Hereafter cited as Instructions.

36U.S. Revised Statutes, 5506-32.
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special deputies could be appointed to handle duties set
out in other sections of the revised statutes which did
not include cities of twenty thousand or more inhabitants
"in all states in which Sheriffs have a similar power."
In other words, marshals in southern districts which
did not include such urban areas, could appoint deputies
in those states where no state law limited the number of
deputy sheriffs that could be appointed. Since the kinds
of duties required of deputies in the sections of the
revised election statutes concerned generally with
federal elections were almost the same as those presented
in the particular sections of those statutes dealing with
elections in areas of twenty thousand or more inhabitants,
these extra deputies would have almost the same responsi-
bilities and powers as their counterparts in urban areas.37
The Attorney General ended his letter of in-
structions to U.S. marshals with a strong affirmation of
the supremacy of federal laws and federal officials over
state law and state officials. He also expressed opti-
mism about the ability of federal officials to secure
peaceful and honest elections, and that in discharging
the duties of their office these officials would "doubtless
receive the . . . support of all good citizens of the

United States in your respective districts."38

37Taft to U.S. Marshals, Instructions, Sept. L4, 1876.

381pi4.
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Despite the Attorney General's optimism, and the
presence of federal troops and extra deputy marshals,
instances of intimidation, fraud, and violence against
Republican voters in the South during the 1876 canvass
were common. This was true for those southern states
where final election returns were in doubt, particularly

39

South Carolina and Louisiana. According to U.S.
Marshal Pitkin of New Orleans, only large numbers of
troops in that city prevented massive violence during
the election. Pitkin reported that due to the number
of extra deputies appointed in the state at large "the
election proceeded quietly save in 5 parishes where
intimidation had been an organized institution for
monthsa."}"'O

Irregularities in these five Louisiana parishes
shed doubt on the slim majority received by Democratic
presidential candidate Samuel J. Tilden and Democratic

gubernatorial candidate Francis T. Nicholls. This situ-

ation became critical when it was made evident that the

39George B. Tindall, South Carolina Negroes, 1877-
1900, (Baton Rouge, 1966), pp. 11-14; William I. Hair,
Bourbonism and Agrarian Protest: Louisiana Politics, 1877-
1900, (Baton Rouge, 1969), pp. 3-13. See also, Albert D.
Kirwan, Revolt of the Rednecks:-Mississippi Politics,
1876-1925, (New York, 1961), pp. 5-80; and Frenise Logan,
The Negro in North Carolina, 1876-189L, (Chapel Hill, 1964),
p. 10.

uoPitkin to Taft, Source Files, November, 1876.
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results of the presidential contest hinged on Louisiana's
electoral votes. As a recanvassing of the votes began,
both Republicans and Democrats set up their own state
governments almost side by side in New Orleans, with
each claiming to be the rightfully elected government
of Louisiana.""1 This condition continued throughout
December and January, while Justice Department officials
in Louisiana called for federal troops to protect the
Republican "govermment" under Stephen Packard which was
in a "state of siege" in the State House. The troops
were never sent, and, with the report of the special
Electoral Commission, the government of the state was
peacefully relinquished to Nicholls and the Democrats,
and all federal troops left New Orleans.)"'2

Despite the intimidation, violence and obvious
violations of federal laws in not only Louisiana, but most
of the other southern states as well, the Justice Department
was hesitant in the pursuance of prosecutions arising out
of the November election. There are perhaps two reasons
which explain this inaction on the part of the Department.
For one thing, between November and the inauguration of

the new President in March, it was still uncertain as to

ulPitkin to Taft, Source Files, December 14, 1876;
H. Dibble to Attorney General Devens, Source Files,
March 7, 1877; Hair, Bourbonism, pp. 5-8.

uZPitkin to Taft, Source Files, Dec. 1L, 1876,
Jan. 9, 1877; Packard to Pitkin, Source Files, Jan. 29, 1877;
Hair, Bourbonism, pp. 8-13.
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whether a Democratic or Republican administration would
be taking office. Amid this uncertainty, there was
sufficient motivation for not taking such politically
charged actions by a Department connected with the
Republican party. Furthermore, if the Democrats should
win, then such prosecutions might well be discontinued
anyway.

A second reason for the Department's inaction
can be found in the attitudes of Attorney General Taft.
In early January, 1877, Taft submitted his annual report
to Congress. In his report he described"(T)he spirit of
insurrection in South Carolina, and in some other states
in which colored voters are numerous . . . ." Taft
blamed this spirit on the notion of the people in those
states that the Fifteenth amendment was a "blunder" and
that Southerners were "not bound to recognize or submit
to 1t.m43

While Taft did not believe that the Amendment
was a blunder or that Southerners were not bound to obey
its provisions, he was not convinced that what had taken
place in the South was entirely the fault of those who
did believe this. The vote of the freedman was being
perverted, he maintained, because the freedman himself

was insufficiently educated to exercise his rights

h3U.S. Congress, House Executive Documents,
Report of the Attorney General, 4lith Congress, 2nd Session,
Part 20, (1877), p. 13.
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intelligently. He explained that

Without denying the inconvenience of having a
large population of unintelligent voters, it is
enough to say that the colored citizens have, under
the Constitution, a clear title to the ballot, of
which I know no fair or practicable way to deprive
them. It is the duty of those who are more intelli-
gent to aid in putting into operation a system of
poprular education which shall reach every class in
every state. Universal education of the voting
people, both white and colored, is essential to the
safety of our republican government. No time should
be lost in furnishing ample opportunities to every
American citizen, of whatever complexion, race, or
condition, to acquire sufficient mental and phys&ﬁal
training to vote and to fight with intelligence.

The abandorment of concern for black political
rights implicit in Taft's report was not yet to be. Events
in the winter of 1876-1877 culminated in the election of a
Republican, Rutherford B. Hayes, and an administration
committed to the continued protection of the franchise
rights of the freedman. In addition, the specific responsi-
bility for this protection through the enforcement of the
federal election laws rested still with the Department of
Justice and the federal executive department official whose
office John Randolph had once characterized as a "sort of

mongrel between the State and the U.S."

uthid. For Taft's activities during the disputed
election crisis, see C. Vann Woodward, Reunion and Reaction,
(New York, 1951), pp. 115-116.




CHAPTER III

THE NEW DEPARTMENT AND THE NEW DEPARTURE: VOTING

RIGHTS ENFORCEMENT UNDER HAYES, 1877-1880

I

The political background and events of the Presi-
dential election of 1876 and the resulting Compromise have
been extensively examined by historians. Democrats, along
with dissident Republicans, accepted Hayes' election as
President in return for the removal of the remaining fed-
eral troops in the South, the appointment of a Southerner
or Southerners to Hayes' cabinet, and the promlise of fed-
eral money for a program of internal improvements in the
South, particularly money for Mississippl River levees and
subsidies for the constructlion of the Texas & Pacific Rail-
road.l The principal participants in this "bargain" were
northern Republican politicians and southern conservative
Democrats, or Bourbon Democrats as they were more often

called. These Bourbon Democrats, for the most part the

lWOodward, Reunion and Reaction, especlally Chapters
III,IX, and X; Paul Buck, The Road to Reunion, (Boston,
1937). See also Woodward's Origins of the New South, (Baton
Rouge, 1951), Chapter II. For a crlitIque of Woodward see
Allan Peskin, "Was There a Compromise of 1877?", Journal of
American History, LX, (June, 1973), 63-75. However, see
Woodward's reply in the same 1ssue, pp. 215-223.
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lineal descendants of Henry Clay and the southern Whigs,
comprised the leadership of the Redeemer movement which by
1876 had recaptured political control from the Reconstruc-
tion carpetbagger governments in every southern state except
Florida, Louisiana, and South Carolina.Z

What these Redeemers in the South shared with their
Republican counterparts in the North was a "mliddle-class,
industrial, capitalistic outlook." This outlook aimed at
the economic, as well as political, normallzation of the
South now that the War and Reconstruction were over. For
Republicans this did not mean that the freedman in the South
was to be abandoned. On the contrary, many believed along
with then Congressman James A. Garfleld, that "the consti-
tutional rights of the negro shall be as safe in the hands
of one party as it i1s in the other; and that thus in the
south as in the north men may seek theilr party assoclates
on the great commercial and industrial questions rather
than on questions of race and color."3 Thus, as C. Vann
Woodward has suggested, the Compromise of 1877 "did not
mean that the Republicans had given up the hope of controlling
the voting strength of the freedman for party advantage.
It only meant that the Carpetbaggers had proven on ineffec-

tive means of controlling those votes and that it was hoped

2Woodward, Origins, Chapter I.

3garfield to Hayes, Washington, Dec. 12, 1876:
quoted in Stanley Hirshson, Farewell to the Bloody Shirt:
Northern Republicans and the Negro, 1877-1893, (Chlcago,
196d), p. 25.
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that the o0ld masters might be more resourceful in accom-
plishing the same end."u

The combination of sectional conciliation and con-
cern for the rights of the freedman on the part of Repub-
licans was known as the "New Departure." The major archi-
tect of the New Departure policies was Rutherford B. Hayes.
Both as candidate and President, Hayes supported the
enforcement of the three Civlil War amendments and believed
that no enduring peace between the sections was possible
unless the rights of the freedman were safeguarded. As a
young attorney in Cincinnati, Hayes had defended fugitive
slaves seeking their freedom. By 1866 Hayes supported the
franchise for blacks in the South. He stated that "uni-
versal suffrage i1s sound in principle, the radical element 1is
right." And while he had had reservations about the
"ultra measures" of the Radicals of his party during Recon-

struction, he was sympathetic to their goals of political

and civil equality for blacks.?

UWOodward, Reunion and Reaction, p. 229.

SHirshson, Bloody Shirt, pp. 24-26; Vincent P.
DeSantis, Republicans Face the Southern Question: The
New Departure Years, 1877-1897, (Baltimore, 1959),
pp. 32-33; T. Harry Willlams, ed., Hayes: The Diary of a
President, 1875-1881, (New York, 1961), pp. 77-85; Kenneth
E. Davldson, The Presidency of Rutherford B. Hayes, (West-
port, Conn., 1972), pp. 207-214. During his successful
gubernatorial<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>