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ABSTRACT
ANALYZING THE
INTERNATIONAL DIRECT BROADCAST SATELLITES DEBATE:
ORIGINS, DECISION-MAKING FACTORS AND SOCIAL CONCERNS

By
Michel G. Elasmar

In the 1960s, the potential of satellites to
communicate directly and simultaneously by sound and picture
to individuals living in various parts of earth was
perceived by some as possibly uniting the world. Others
feared this technological breakthrough and exerted continual
attempts to thwart any efforts at achieving consensus on its
international utilization.

In light of satellite-related technological
breakthroughs, negotiations concerning international direct
broadcast satellites took place within the confines of the
United Nations and its related agencies. The last round of
heated DBS negotiations resulted in the adoption of U.N.
resolution 37/92 in 1982, which formulated guidelines for
international DBS conduct.

This study first investigates the origins of the DBS
controversy and performs a regime-theory-based extraction of
some key factors that led to the 1982 U.N. Resolution. After
isolating the policy-makers’ key social concerns in relation
to DBS, this study systematically assesses the results of
social-scientific studies conducted regarding these key
social concerns. A discussion ensues.

This study finds that: 1) the perceived abilities of

satellites and their anticipation had a stronger social



impact than did their actual implementation; 2) U.N.
Resolution 37/92 concluded several years of negotiations
which diverted the international focus from that of
achieving a collective global DBS system to that of putting
significant hurdles in the face of any international DBS
initiative; 3) key factors that affect the fate of a
satellite regime attempt include: the forum in which the
negotiations take place (including the number of
negotiators, the specification of the negotiation
orientation, the certainty of the power structure and the
type of participation involved) and the results of a cost-
benefit analysis for each of the negotiators; 4) the notion
of DBS, as it evolved throughout the U.N. deliberations, has
inherent characteristics that embody clear disadvantages for
developing countries. These disadvantages negatively
influenced the results of the cost/benefit analysis for a
majority of the negotiating parties, and hence hindered the
realization of a DBS regime of common interest; 5) a
systematic analysis of social scientific studies about the
effects of foreign TV concludes that the investigations were
too sparse and too varied in approach and methodology,
therefore preventing a solid conclusion from being drawn and
making them of limited utility in a policy-making context.
Nevertheless a speculation about the strength of effect is
advanced. The impact of the 1982 U.N. resolution on the
international diffusion of DBS is discussed and an agenda of

research concerning international DBS is laid out.
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CHAPTER I.
INTRODUCTION

The possibility of beaming a satellite signal directly
to individual households was discussed as both satellite
transmission and reception technology were rapidly evolving.
The discussion regarding international direct broadcast
satellites (DBS) was subseqﬁently transformed into a heated
international controversy.

From the time that international DBS negotiations began
in the 1960s, several relevant resolutions have been adopted
by the United Nations General Assembly. A sizeable body of
literature about DBS has also been written. The last round
of heated DBS negotiations, which ended in 1982, resulted in
the adoption of U.N. resolution 37/92, titled: "Principles
Governing the Use of States of Artificial Earth Satellites
for International Direct Television Broadcasting" (General
Assembly, 1983). This resolution laid out a set of
guidelines for international DBS conduct. The
technological deveiopments of the 1960s, 1970s and 1980s
enabled the technical feasibility of international DBS. Ten
years following U.N. Resolution 32/92, however, these
technological developments have not yet been implemented
internationally as part of a global DBS system.

Most of the studies found about international DBS are
descriptive, some are highly rhetorical and a very few are

analytical. None of the studies utilize related bodies of
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knowledge from the social sciences. None, for example, has
ever reviewed the relevant empirical literature to explore
the validity of the fears of cross-cultural effects which
were frequently echoed in many DBS articles. Past studies
have mostly concentrated on the legality of cross-border
satellite broadcasts often contrasting the before versus
after of the 1982 resolution (see, for example, Ducharme, et
al., 1984; Larsen, 1984; The Georgetown Space Law Group,
1984; Bailey, 1985; Christol, 1985; Flaherty, 1985; Gorove,
1985; Paul, 1986; Adamson & Hsiung, 1988; Ruth, 1989;
Fjordbak, 1990).

A. STUDY OVERVIEW:

In an effort to organize a study that addresses those
areas found to have received inadequate coverage in past DBS
research endeavors, the investigation undertaken here is
formed of five sections. The general research question of
this study is: Why didn’t the negotiations surrounding DBS
result in an agreement which provides for collective usage
of the technology?

Chapter 2 traces back the earliest conceptualization of
DBS in an international organization setting. The year 1962
was the year that the first transcontinental television
linkup via satellite occurred. It is expected that most
discussions about DBS will take place starting in the early
1960s. Section one ends with 1982. The year 1982 is chosen

as the end date for the first section since that date marked
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the year of the U.N. resolution that has since determined
the fate of international DBS. 1In this section, various
U.N. documents are systematically examined for instances
discussing the course of the DBS negotiations. The purpose
of this examination is to answer a preliminary research
question: How did the DBS controversy evolve over the
years?. The object of this chapter is to provide a
description of the progression of the DBS debate at the
United Nations level and hence a background for the chapters
to follow.

Chapter 3 of this dissertation utilizes the information
gathered during Chapter 2 to conduct an analysis the
objective of which is to extract the factors that have
influenced the outcome of the DBS negotiations. The
analysis will be guided by an international relations theory
especially suited for this type of investigation: regime
theory.

A regime is defined as "principles, norms, rules, and
decision-making procedure around which actor expectations
converge in a given issue area" (Krasner, 1982, p. 185).
Regime analysis is utilized here as a framework to explore
the factors that lead to the convergence among international
actors. Satellites were met with great hopes in the Western
hemisphere. The prospects of this new technology and its
perceived abilities had a sudden impact on American media,

media consumers, Congress, and the White House. This impact
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may have framed the atmospherics for the creation of
international satellite regimes. International regimes
range in complexity on a continuum between two extremes.
They exist in various forms, have diverse scopes, and
memberships!. Haas (1982) differentiates between two types
of regimes: 1) regimes of common interest where actors agree
to collaborate toward a common goal; and 2) regimes of
common aversion where actors agree "on the outcome all wish
to avoid" (p. 211). In view of the nature of the satellite
medium (i.e., its ability to transcend national borders) its
international location (i.e., in the Earth’s outer-space)
and the desires of its builders (i.e., mainly to facilitate
commerce and trade), international negotiations seemed
predestined.

The main research question that Chapter 3 will address
is: What are some key factors which account for the
achievement of a satellite regime of common interest versus
a satellite regime of common aversion? The convergence of
interests between the United States and various other
nations for the use of satellite technology in the 1960s,
which resulted in INTELSAT, will be contrasted with the
convergence of interests that resulted in the avoidance of
achieving a global DBS system. Ideally, the purpose of the

analysis conducted in this chapter would be to generate a

! For an extensive discussion on regimes, see Young
(1989).
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model that incorporates all the assessed factors and
explains and predicts the outcome of the DBS negotiations as
reflected in Chapter 2. The INTELSAT negotiations which
were successful in achieving collective usage of satellite
technology will be contrasted with those of DBS in order to
extract the model’s components.

The fourth chapter of this study is a systematic review
of all the investigations relevant to the key social issues
which have haunted those states fearful of international DBS
and which contributed to the formulation of the principles
articulated in the relevant 1982 General Assembly
Resolution. Chapter 4 will systematically research the
social science literature in an attempt to coalesce and
summarize study findings. The main research questions here
is: What does the body of social science research say about
the social concerns raised by the international DBS policy-
makers?

Chapter 5 will highlight this dissertation’s key
results and discuss the implications of these results for
future research on DBS matters and on international
negotiations about direct broadcast satellites.

Before tracing back the evolution of the international
direct broadcast satellite debate, the following paragraphs
present a concise definition of communication satellites and

DBS.
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B. A BRIEF DEFINITION OF THE TECHNOLOGY:

Communication satellites are used to wirelessly relay
electronic signals between two or more points on Earth. The
function of the communication satellite is to beam a signal
from space over a defined geographical area. A simplified
sketch of the process is as follows: A signal is first
transmitted to the satellite from earth. The satellite
receives the signal and then beams it back down over a large
geographical area on earth. The size of the beam determines
the area of coverage of the satellite.

In order to perform its relay function, a communication
satellite is first launched into a portion of space called
the geostationary orbit. The geostationary orbit is located
some 22,300 miles above the Equator. Once in the
geostationary orbit, the satellite rotates at the same speed
as the earth. This synchronism ensures continuous coverage
by a satellite over the area of earth it is dedicated to
serve and thus uninterrupted signal transmission.

A distinction is often made between C-band and Ku-band
satellites. The "band", in this context, refers to the
frequency that the satellite uses to receive and transmit
signals. C-band satellites use frequencies of four to six
gigahertz (Ghz) while Ku-band satellites use eleven to
fourteen Ghz.

Older satellites are most often of the C-band type.

C-band satellites typically transmit a weaker signal then



those that are Ku-band.

Earth stations or dishes are required to transmit and
receive signals from a satellite. Most satellite dishes can
only perform a receive-only function. Dishes that can
transmit signals satellites are much more expensive than
those that only receive signals from satellites. Transmit-
dishes are usually confined to commercial and governmental
uses. Dishes or earth stations come in different sizes.
The larger earth stations are utilized to receive signals
beamed from the lower-powered C-band satellites. Smaller
dishes and antennas are used to capture the signals of more
recent and more powerful Ku-band communication satellites?.
The achievement of the technological aspects of satellite
communication prompted the formulation of specific national
and international policies that charted its uses and
developnment.

The term direct broadcast satellite (DBS) refers to a
specific type of satellite technology. A DBS shares most of
the characteristics of the older communication satellites.
A key difference is that DBS most often use Ku-band, a
portion of the electronic spectrum less congested than C-
band. DBS satellites are also more powerful than their

predecessors, therefore requiring increasingly smaller earth

2 For an overview see Gross (1990). For more detailed
and technical discussions see Jansky & Jeruchim (1987),
Rainger et al. (1985), and Ha (1990).



stations or dishes’.

DBS can carry television signals across borders and
continents. The small antennas used for signal reception
enable individual households to receive the satellite
signals directly, hence the term direct broadcast
satellites. The medium, in the case of DBS, promises to
carry entertainment, educational and other types of
programming targeting individual households. 1In the 1960s,
it was hoped by many that this type of programming will be
internationally carried by satellites in order to achieve a
positive social impact (i.e. world peace and
understanding)*. This same perceived ability of DBS was
seen by others as constituting a threat of cultural
domination by those states that had a hardware (technical
skills, equipment, etc...) and software (libraries of TV
programs and other content) advantage over others. This
latter perceived ability was brought to the center of a
debate that dragged on through the 1970s and early 1980s.

As the geosynchronous communication satellites had
their technological roots in the U.S., the following
paragraphs describe the atmospherics that accompanied the

advent of the technology in the United States.

3 Ssee Rainger et al., (1985).

4 See Frenkel (1965) for a discussion of how some
perceived satellite communications to be an essential tool
of peace among the different inhabitants of Earth.
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C. THE SOCIAL BACKDROP OF SATELLITE POLICY-MAKING IN THE
UNITED STATES DURING THE 1960S:

The technology that enabled the bouncing of a
television signal via satellite over an entire continent
and/or between continents materialized with the launching of
Telstar I in 1962 (see Witkin, 1962).

In the early 1960s, the satellite technological
breakthrough, in itself, was a fascinating topic that the
news media were eager to disseminate to their audiences.

The ability to connect and show to the public,
simultaneously and in real time, the European and the
American continents, brought about a new vision of the world
in the minds of many. The vast distances among continents
now seemed smaller. The satellite appeared to be a tool of
enlightenment for many, including policy-makers. The
impression that the world was shrinking suddenly struck many
members of the U.S. Congress’. The satellite was now a hope
"to bring the peoples of the world closer together..[and)]
make the world a better place in which to live"®.

Use of satellites was urged to broadcast "messages of

peace and brotherhood all around the world"’. This novel

5> See the statement of Senator Wayne Morse before the
Subcommittee on Antitrust and Monopoly legislation printed
in the Congressional Record (1962, April 2).

¢ See Representative McIntire’s statement about the
Telstar launch (Congressional Record, 1962, p. 13175).

7 See Representative Anfuso’s statement (New York
Times, 1961, May 24, p. 18).
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perception of the world was also shared by the White House.
For U.S. President Kennedy, the technology would "bring
people closer together" (Public Papers, 1961, p. 406) and
would "insure greater understanding among the peoples of the
world" (Public Papers, 1962a, p. 553). For the electronic
and print media industries, the advent of satellites was
also associated with positive outcomes. David Sarnoff, the
chairman of the board of RCA, held that satellites offered
"a bright new promise for moving the world closer to

civilized harmony"®!. The New York Times believed that

in terms of its potential for further shrinking the

earth and letting the peoples of the world see and know

one another better, the newest electronic marvel could
have a global influence most impossible to estimate in

advance (1961, August 6, p. 11).

In fact, the perception of the world in the minds of
many had been altered to the extent that some now perceived
the entire terrestrial globe as a single town. Dr. Frank
Stanton, president of CBS News proposed that satellites be
used to regularly broadcast "A Town Meeting of World" during
which "the best informed men and women from all the
participating nations would discuss a subject of worldwide

interest and urgency" (New York Times, 1962, October 26, p.

63)°.

¥ See Sarnoff’s address at the University of Detroit
Convocation on April 5, 1961 printed in the Congressional
Record (1961, April 27, p. 6822).

® The "Town Meeting of the World" was in fact broadcast
live on July 11, 1963, one year after the launch of Telstar
I. A preliminary assessment of its impact said that it



11

The perceived ability of satellites to change the
attitudes of nations toward one another was taken seriously
not only by Congress, the White House and the media, but
also by some members of the scientific community. Richard
Frenkel, a practicing psychiatrist, wrote about the ability
of satellites to achieve world peace by introducing the
International-Self-Concept. Frenkel (1965) claimed that

....[s]atellite telecommunications will pave the way by

removing prejudicial resistances to our feeling for the

International-Self-Concept and freeing us from our

inhibitions so necessary to promote the growth of our

International-Self-Concept leading to peace through

brotherhood (p. 126).

The perceived abilities of satellites and anticipation
of those abilities seem to have had a stronger social impact
than did their actual implementation. Thirty years after
the launch of Telstar I, one finds that the utopian view of
the world and the hopes which accompanied the technological
feasibility of worldwide instantaneous audio-visual
communication remained confined to the 1960s. Certain
aspects of satellite communications got subsequently tangled
in a web of international disputes which delayed their
international diffusion.

The following section reviews the evolution of a debate

which surrounded a particular application of satellite

technology: International direct broadcasting by satellite,

"confirmed Dr. Staton’s hopes ... that a two-way hook-up of
continents would dramatize the potential of international TV
in helping unite peoples and countries" (New York Times,
1963, July 11, p. 5).
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or the ability of one State to transmit audio-visual

programs directly to individuals living in another State'l.

1 There are nowadays numerous applications for
satellite technology. Commercial uses include data
transmission, voice communication, videoconferencing,
meteorology and remote sensing for agricultural or other
civilian uses. Military uses include strategic photography
and other types of intelligence data gathering. This study
does not address any of these applications. The
investigation is solely focused on communication satellites
used for the transmission of audio-visual programs directly
to individuals living in independent states.



CHAPTER II.
TRACKING THE EVOLUTION OF THE DBS DEBATE

The intrinsic international nature of satellites
precipitated the United Nations’ interest in overseeing the
regulation of the new technology. Special attention was
given to the possibility of using satellites for
broadcasting directly to individual households beyond the
national borders of the transmitting country. While
optimism regarding DBS reigned in the United States, a
totally different reaction to the technology was conveyed by
many country-members of the United Nations.

For policy-makers the possibility of international DBS
marked the first time in human history that audio-visual
signals were to be transmitted from one country directly to
individuals 1living in another country. The possibility of
DBS must have certainly reminded policy-makers of another
international broadcasting application: external short-wave
radio. Governments utilized external short-wave radio
services to transmit audio signals from within their borders
to individuals living in other countries. The short-wave
experience, however, was not an international application of
broadcasting to be proud of!'. Less than three decades

earlier, external short-wave radio services were used in

! For a detailed history of the negotiations concerning
international short wave radio, see Tomlinson, 1979.

13
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Europe to disseminate Nazi propaganda?’. After the end of
World War II, the short wave radio services of the Soviet
Union, China and United States were engaging in a fierce
battle of ideologies. By the time the notion of DBS
surfaced, external radio services had multiplied in a
disorderly fashion, causing heavy interference and noise on
the air waves. Despite international regulatory attempts,
in practice, jungle law applied to short-wave radio as the
clearest signals were those of the world’s super powers and
the most economically prosperous and/or militarily dominant
countries.

Policy-makers must have realized that if international
DBS services were to evolve without international control,
they were likely to mimic the experience of international
short wave radio. Therefore, they attempted to anticipate
the coming of DBS and influence its evolution.

The following account is predominately drawn from
primary United Nations documents to trace back the
developments which led to the 1982 resolution concerning
international DBS. The evolution of the DBS issue is traced

by decade beginning with the 1960s and ending with the early

2 rFor a discussion of the use of radio for Nazi
propaganda, see Kris, & White, 1944; Speier & Otis, 1944;
Herma, 1944.

B For a discussion, see Materlanc et. al, 1977.

4 For a discussion of regulatory attempts, see
Tomlinson, 1979.
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1980s.
A. THE SEEDS OF CONCERNS ABOUT DBS -- THE 1960S:

Several years prior to achieving the first
transatlantic television broadcast via satellite, numerous
technological developments promised to let humans explore
and utilize the earth’s outer space. The prospects of
exploring what lies outside the Earth’s outer atmosphere
prompted the United Nations to set up specialized committees
to coordinate the States’ efforts in probing space and to
resolve any differences among States regarding their rights
and responsibilities. For this purpose, in 1958, U.N.
resolution 1348 (XIII) established the Committee on the
Peaceful Uses of Outer Space (COPUOS) (U.N. General
Assembly, 1958).

Four years after its creation, on March 29, 1962,
COPUOS established a Legal Subcommittee (LS) in order to
develop and recommend international legislation related to
the use of outer space (Legal Sub-Committee, 1962). During
the first session of the LS, and when direct broadcasting by
satellite was still a remote possibility, the United States
and the Soviet Union submitted proposals for consideration
by the committee. The United States’ proposal was solely
concerned with matters related to the liability for space
vehicle accidents and the return of both space vehicles and
personnel (see U.S., 1962a; 1962b). The Soviet proposal,

however, contained a series of principles, one of which is
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directly relevant to the ability to broadcast directly from
space, although not clearly stated as such in the principle:
5. Scientific and technological advances shall be
applied to outer space in the interests of a better
understanding among nations and the promotion of broad
international co-operation among States; the use of
outer space for propagating war, national or racial
hatred or enmity between nations shall be prohibited
(USSR, 1962, p. 1).
This principle hinted at what could be easily interpreted as
broadcasting directly via artificial satellites. The
following year, Brazil raised a similar issue during the
COPUOS deliberations concerning the legal principles
governing the activities of States in the exploration of
outer space. The Brazilian delegate stated:
The declaration should also incorporate a ban on the
utilization of a communication system based on
satellites for purposes of encouraging national, racial
or class rivalries and a reference to some
international scrutiny of global satellite
communication (UN General Assembly, 1963, add. 1).
During the next several years, however, the attention
of the LS was solely focused on matters other than
international DBS. Issues being vigorously debated
included: 1) exploring the moon and other celestial bodies;
2) the assistance to and return of astronauts; and 3) the
liability associated with space vehicles®.

While the LS was heavily involved in the intricacies of

space vehicle and launch liability vis-a-vis individual

5 see the reports of the Legal Subcommittee from 1963
and until 1970 for the early concerns of the United Nations
concerning activities in outer space.
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countries, communication satellite technology was rapidly
evolving!®. By 1968, several geostationary communication
satellites had been launched and had begun providing mainly
telephone linkages among countries.
1. The formation of the Working Group on DBS:

By 1968, the rapid growth in satellite communication
technology prompted concern among some U.N. country-members
about the lack of U.N. monitoring of the evolution of
satellite communication and especially its likely
international broadcast applications!’. This prompted the
U.N. General Assembly to request COPUOS to create a Working
Group on Direct Broadcast Satellites (WG-DBS). The aim of
this group was

to study and report on the technical feasibility of

communication by direct broadcast from satellites and

the current and foreseeable developments in this field,
including comparative user costs and other economic
considerations, as well as the implications of such
developments in the social, cultural, legal and other

areas (WG-DBS, 196%9a, p. 1).

During its first session, the WG-DBS analyzed the
technical feasibility of DBS. The resulting report forecast

that community DBS systems would become available in the

mid-1970s with individual household reception becoming

16 In fact, several satellites had already been launched
and an international organization was created to facilitate
international satellite communication. INTELSAT will be
discussed in a later section since it was not designed to
provide direct broadcast satellite service.

7 U.N. country-members concerned included: Canada,
Czechoslovakia, France, Sweden, the United Arab Republic and
the USSR (see Signitzer, 1976).
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feasible after 1985 (WG-DBS, 1969a).

2. Social and Cultural Concerns Related to DBS:

The second session of the WG-DBS was devoted to
discussing the social, cultural, legal and other concerns
associated with this emerging mode of TV program delivery.
In its report, the WG-DBS contended that while it believed
that there could be some positive benefits from
international DBS, such as greater flows of information and
cultural programs between countries, some delegations felt
that the content carried via international DBS could have
some negative impacts. For example, "...it would be
unsuitable to broadcast programmes which might hurt the
national sentiments of the people of a country, even if the
broadcast were not intended for them" (WG-DBS, 1969b, p. 7).

The potential impact of political messages carried via
DBS prompted some delegates to suggest the need for
regulation. International DBS was said to be potentially
capable of upsetting cultural, religious or social mores.
The threat of harmful propaganda was also highlighted.
Advertising-supported programming was said to possibly
conflict with national legislation and trade practices
(WG-DBS, 1969b) .

The WG-DBS report mentions several regulatory options
advanced by delegates, including prohibiting a State from
broadcasting to others without obtaining the other States’

prior consent (WG-DBS, 1969b). This second session of the
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WG-DBS resulted in the first official U.N. report to address
a number of concerns which would be at the center of the
international DBS controversy in the 1970s.
B. GROWTH AND MATURATION OF THE DBS DEBATE -- THE 1970S:

In 1970, while the Legal Subcommittee (LS) of the
Committee on the Peaceful Uses of Outer Space (COPUOS) was
still refining the issues of space launch and mission
liabilities!®, the Working Group on Direct Broadcast
Satellites (WG-DBS) held its third session. During its
meeting, the WG-DBS highlighted several potential benefits
specific to DBS:

...the provision of sound and television broadcasting

over vast areas, able to serve rural populations, to

disseminate news and information, to extend the
benefits of good teaching to all schools, to bring to
adults continuing education and practical instruction
in agriculture, family planning, health and community
development, to provide vocational training and the
means to broadcast major cultural and sporting events,
where otherwise such services might not be economically

or technically feasible (WG-DBS, 1970, p. 3).

Counterweighing these potential advantages was a
reiteration of the concerns voiced during the second WG-DBS
session. These were the political, social and cultural
impacts that DBS messages were predicted to have on
individual receivers.

In light of these concerns, numerous delegates strongly

emphasized the need for legal principles that would guide

3 see the 1970 Legal Sub-Committee report for a series

of proposals all relating to the liability for damage caused
by the launching of objects into outer space (Legal Sub-
Committee, 1970).
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DBS practices. In fact, some delegations had already
prepared a draft for a code of conduct. The Soviet Union
presented a paper in which it outlined a set of principles
for international DBS. The Soviet position emphasized the
importance of State sovereignty with regards to DBS and
reiterated the prior consent requirement for any State
desiring to broadcast via satellite to another. Paragraph 7
of the Soviet paper reflected what appeared to be genuine
Soviet fears of DBS impacts:

7. In the event of direct broadcasts transmitted by

satellite to another country without the consent of its

Government, that Government shall be entitled to use

any available means to counteract such broadcasts

(USSR, 1970, p. 27-28).

It appears that the Soviet Union was not alone in
fearing what was characterized as potential harm emanating
from DBS. A Western country, France, had also prepared a
set of principles for DBS. The French paper included a list
of broadcast types that it advocated to prohibit. The
broadcasts included: "...propaganda that incites the
violation of human rights..., [and] programs tending to
destroy civilizations, cultures, religions or traditions..."
(France, 1970, p. 30).

Cooperation between States and the form that such

cooperation can take were also discussed”. Some delegates

even advocated that cooperation would be facilitated if an

¥ Five different forms of intergovernmental cooperation
were discussed during the session: 1) Bilateral, 2)
Subregional, 3) Regional, 4) Intercontinental, 5) Global.
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international organization were created specifically for DBS
service. Others, however, found that global cooperation
would not be practical given the cultural, political and
social differences between states and the resulting
impossibility of achieving a consensus on program content.
Cooperation was, nevertheless, said to be essential for the
success of any cross-border DBS venture. Exploring ways of
cooperating between States with regards to DBS was strongly
encouraged (WG-DBS, 1970).
1. The 1971 WARC and Spillover:

In 1971, the COPUOS Legal Sub-Committee (LS) was still
totally immersed with matters of space vehicle liability as
a draft convention on International Liability for Damage
Caused by Space Objects was being finalized?”. While the
attention of the LS was on space vehicle matters, the
International Telecommunication Union (ITU) addressed the
issue of international DBS during its 1971 World
Administrative Radio Conference for Space Telecommunications
(WARC-ST). The conference submitted a set of revised

definitions concerning DBS? and allocated a set of

% see the Legal Subcommittee report of 1971 for a

detailed account of the LS activities during that year and
the frustration that it experienced trying to draft the
international liability convention for damage due to space
objects (Legal Sub-Committee, 1971).

2 It defined broadcasting-satellite service as "A
radiocommunication service in which signals transmitted or
retransmitted by space stations are intended for direct
reception by the general public". It also differentiated
between two types of DBS services: "Individual reception:
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frequency bands for this emerging technology. Its main
contribution to the DBS debate, however, was its attention
to what was termed "spillover". This expression refers to
the transmissions received by areas adjacent to intended
territories. The 1971 WARC-ST adopted a critical new
regulation dealing with the radiation of satellites over
foreign territory. Article 7 Paragraph 428A of the revised
Radio Regulations declared:
In devising the characteristics of a space station in
the Broadcasting-Satellite Service, all technical means
available shall be used to reduce, to the maximum
extent practicable, the radiation over the territory of
other countries unless an agreement has been previously
reached with such countries (Final Acts, 1971, p. 5).
The WG-DBS did not meet in 1971 or 1972 as it did not
feel that there were enough new developments to justify
another study of international DBSZ.

The year 1972, however, turned out to be full of

developments. In 1972, after several years of work, the

the reception of emissions from a space station in the
broadcasting-satellite service by simple domestic
installations and in particular those possessing small
antennas"; "Community reception: the reception of emissions
from a space station in the broadcasting-satellite service
by receiving equipment, which in some cases may be complex
and have antennae larger than those used for individual
reception, and intended use - by a group of the general
public at one location or - through a distribution system
covering a limited area" (Final Acts, 1971).

2 One of the recommendations that the WG-DBS had
forwarded to COPUOS was that the WG-DBS ought to reconvene
again when more material related to international DBS became
available. This meant that the WG-DBS was not going to meet
every year and would stop meeting when the COPUOS feels that
the WG-DBS has accomplished the mission for which it was
created (see WG-DBS, 1970, section VIII).
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Legal Subcommittee (LS) announced that a Convention on
International Liability for Damage Caused by Space Objects
was finally open for signature. In fact, by the time the LS
met for its eleventh session, over 40 countries had already
signed it. The LS now could turn its attention to other
matters. During its 1972 meeting, item number 4 of its
agenda dealt with international DBS, as the LS simply
acknowledged the WG-DBS report of 1970. Given the space
explorations of the time, however, the LS gave its full
attention to pressing matters: the delegates’ desire to
formulate agreements on the uses of the moon and the
registration of objects launched into space for the
exploration or use of outer space (Legal Sub-Committee,
1972).
2. UNESCO’s Declaration on Satellite Broadcasting:

In 1972, yet another U.N. agency addressed the issue of
international DBS. The United Nations Educational,
Scientific, and Cultural Organization (UNESCO) adopted a
Declaration of Guiding Principles on the Use of Satellite
Broadcasting for the Free Flow of Information, the Spread of
Education and Greater Cultural Exchange. UNESCO’s
declaration stressed the sovereignty of States, the free
flow of information, and the need for prior consent for DBS,
in general, and for the transmission of advertising via DBS
specifically (UNESCO, 1972).

In 1972, the United Nations General Assembly, at the
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request of the Soviet Union, passed resolution 2916
requesting the COPUOS to
elaborate principles governing the use by States of
artificial earth satellites for direct television
broadcasting with a view to concluding agreement or
agreements (U.N. General Assembly, 1973, p. 14).

In 1973, the COPUOS Legal Sub-Committee (LS)
considered papers submitted by numerous countries and
formulated a draft convention on the registration of
launched space objects. It further discussed the
possibility of a moon treaty (Legal Subcommittee, 1973).
Item 5 of its agenda dealt with international DBS. The LS
this time reviewed a draft convention submitted by the
Soviet Union in which a set of principles for the use of
international DBS was outlined. In its proposal, the Soviet
Union reiterated what had appeared in its paper submitted in
1970 to the WG-DBS and expanded it to include the concerns
that France had voiced in its own paper submitted that same
year. The prior consent requirement was again highlighted
along with the prohibition of such broad content categories
as:

Broadcasts propagandizing violence, horrors,

pornography, and the use of narcotics; [b)roadcasts

undermining the foundations of the local civilization,

culture, way or life, traditions or language (USSR,

1973, pp. 2-3).

The Soviet Union’s proposal also restated the right of
a State to "counteract television broadcasting [via

satellite]...not only in its own territory but also in outer

space and other areas beyond the limits of the national
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jurisdiction of any State" (USSR, 1973, p. 3).

3. U.S. Preliminary DBS Experiments:

While the USSR pressed for the adoption of stringent
principles for the conduct of international DBS,
technological advances were enhancing the possibility that
DBS would soon materialize. The United States (U.S.)
declared that it was planning to begin preliminary DBS
experiments as early as 1974. The project in question
consisted of transmitting educational programming via the
ATS-F satellite to the Rocky Mountain States, the
Appalachian areas and Alaska. In addition, the U.S. and
India announced that, according to prior agreements between
the two countries, the position of the ATS-F satellite would
be modified to serve the Satellite Instructional Television
Experiment (SITE) in India. SITE was designed to
demonstrate the value of satellite technology for the
instruction of rural inhabitants and the promotion of
national development in India. The United States and Canada
also announced a joint project called Communications
Technology Satellite (CTS) to explore the technology of
high-powered satellites for DBS. CTS scheduled its first
experimental satellite launch for 1975 (WG-DBS, 1973).

With the sudden attention given to international DBS,
the WG-DBS convened for a fourth session from June 11 to 22,

1973 and considered the request by the U.N. General Assembly
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to develop principles for international DBS conduct.
Delegates reaffirmed the need for international cooperation
regarding DBS. The U.S. offered to make its ATS-F satellite
available to interested countries and assist other countries
in launching satellites for peaceful uses (WG-DBS, 1973).
The Soviet Union submitted to the WG-DBS the same draft
convention that it had proposed to the Legal Sub-Committee
(see USSR, 1973). Some delegates suggested that the LS
itself, rather than the WG-DBS, would be a more appropriate
body to develop principles and guidelines for international
DBS. At this stage, however, the negotiations were kept
within the WG-DBS.

In addition to the Soviet proposal, a joint
Canadian/Swedish draft of principles was also submitted.
Although this latter proposal did not specify DBS content
guidelines, it was consistent with the Soviet proposal on
the issue of prior consent®. 1In the case of unauthorized
DBS transmissions, in contrast to the radical remedy
proposed by the Soviet Union, the Canadian-Swedish paper
proposed a resolution of any such conflict through

"established procedures for the settlement of disputes such

» The paper specified that "The right of consent...
shall apply in those cases (a) where coverage of the
territory of a foreign State entails radiation of the
satellite signal beyond the limits considered technically
unavoidable under the Radio Regulation of the [ITU] or (b)
where notwithstanding the technical unavoidability of spill-
over to the territory of a foreign State, the satellite
broadcast is aimed specifically at an audience in that State
within the area of spill-over (Canada & Sweden, 1973, p. 3).
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as conciliation, mediation, arbitration or judicial
settlement (Canada & Sweden, 1973, p. 4).

With two primary proposals at hand and a disagreement
among the delegates over what to adopt from each, the WG-DBS
decided to postpone making recommendations to the LS
concerning the DBS principles until its meeting the
following year. This postponement could be interpreted as
either a lack of will on the part of the WG-DBS to take a
firm stance on the issues or an inability to do so because
of conflicting political interests within the group.

By the time the WG-DBS met for its fifth session in
March 1974, Japan had announced its intent to launch an
experimental broadcast satellite by 1977. With a growing
number of countries getting ready for DBS, the sense of
urgency for the adoption of DBS principles grew amongst the
proponents of regulation, led by the Soviet Union. During
the WG-DBS meeting of 1974, several countries presented
draft principles for the use of international DBS.

The 1974 WG-DBS session clarified the stance of all
parties regarding international DBS and substantiated the
existence of a major rift vis-a-vis DBS regulation within
most content areas. Sitting at one extreme was the Soviet
Union advocating stringent guidelines, and at the other
extreme was the United States upholding a deregulatory

approach at the roots of which is the free flow of
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information®.
4. The main areas of regulation for international DBS:

The following will summarize the different points of
view expressed regarding the main areas of regulation:

"Purposes and Objectives": A majority of delegations
agreed that international DBS should materialize if the free
flow of information, state sovereignty and the right of
States to preserve their culture are simultaneously
respected. Some delegates disagreed with the free flow of
information requirement, arguing that it should not be
mandated.

"State Responsibility": Some delegates chose to make
the State bear the full responsibility of any DBS activities
emanating from its own territories. Other delegates,
however, argued that such a principle would be unacceptable
for States where broadcasting is a private enterprise devoid
of State control.

"Spillover": Some delegates insisted that spillover

2 country members of COPUOS had different positions
regarding the applicability of the free flow of information
principle to DBS. Those that believed that it was fully
applicable included: Belgium, Federal Republic of Germany,
Italy, Japan, United Kingdom, and the United States. Those
that believed the principle to be partially applicable
included: Argentina, Australia, Austria, Canada, India,
Indonesia, Iran, Kenya, Lebanon, Nigeria, Pakistan, Sierra
Leone, and Sweden. There were many countries, however, who
believed that the free flow principle was not applicable to
international DBS. These countries were: Brazil, Bulgaria,
Czechoslovakia, Egypt, France, German Democratic Republic,
Hungary, Mexico, Mongolia, Poland, Romania, and the USSR
(see Signitzer, 1976).
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should be tightly controlled and measures should be taken
for punitive action against States which did not control it.
Other delegates suggested that it would be necessary to
develop standards for what would be considered avoidable
versus unavoidable spillover in order to avert any future
misunderstandings between States regarding this issue.

"Illegality of Broadcasts": The view was expressed that
any broadcasts via satellite conducted from one State to
another without obtaining the latter’s permission should be
construed as illegal. 1In such a case, the receiving State
would be able to utilize the established procedures under
international law to protest the broadcasts®. Some
delegates, however, felt that State receivers of illegal
broadcasts could also choose "the collective enforcement

measures provided for in the United Nations Charter"? as a

% With reference to the settlement of disputes, the
standard international legal procedures are based upon
Article 33 of the Charter of the United Nations which states
that parties in a dispute shall "... seek a solution by
negotiation, enquiry, mediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or
arrangements, or other peaceful means of their choice"
(United Nations, 1945). The essence of the article was
adopted by the ITU Convention as Article 50 of the Nairobi
Convention proposes three methods for dispute settlement:
diplomatic channels, other agreed procedures or arbitration
by the Convention (for a discussion, see Lyall, 1989).

% It is assumed that the collective enforcement option
refers to Chapter VII of the U.N. Charter which addresses
threats to the peace, breaches of the peace and acts of
aggression via a series of measures outlined in articles 41
and 42. The measures of article 41 include "complete or
partial interruption of economic relations and of rail, sea,
air, postal, telegraphic, radio, and other means of
communication, and the severance of diplomatic relations".
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recourse (WG-DBS, 1974, p. 18). The concept of illegality
of broadcasts was attacked by other delegates who felt that
broadcasts may be inadmissible but not illegal since it
would be very hard to agree upon common objective standards
to determine illegality of content. A program which depicts
alcoholic beverage consumption, for example, may be
construed illegal by a traditional Islamic government in
country ‘A’ since alcohol is prohibited by Islam. This same
program, however, may be part of the daily television
schedule in another country ‘B’ where Islam is not
prevalent. It would be virtually impossible to convince
either country ‘A’ that the program is legal or country ‘B’
that the program is illegal since their national system of
laws differ significantly. It may be easier to explain to
both countries that the program is acceptable in one and not
in the other because of cultural and religious differences
between them.

The rift between States was most apparent with regards
to two specific areas: Prior Consent and Program Content.

"Prior Consent": The majority of delegates stressed

that a State should obtain other States’ permission prior to

If the measures taken in Article 41 prove to be
unsuccessful, then Article 42 proposes to "take such action
by air, sea, or land forces as may be necessary to maintain
or restore international peace and security" (United
Nations, 1943).
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broadcasting via satellite to the other States’
territories?. Other delegates, however, disagreed, saying
that prior consent contradicted the notion of free flow of
information and was inconsistent with article 19 of the
Universal Declaration of Human Rights®.

"Program Content": Some delegates insisted on

¥ specifically, those in favor of prior consent
concerning DBS argued that the principle "is consistent with
the recognized right of States to regulate their
communications systems and to decide in light of social,
political, economic, cultural or other considerations, the
type of broadcasting services they require" (WG-DBS, 1974,
p.-13)

2 Those arguing against prior consent stated that: " (i)
It would undermine and regressively depart from vital
concepts of free flow of information and the freedom of
exchange of ideas which are essential for better
understanding among States and peoples.. (ii) It would grant
each receiving State a power of veto which would be
inconsistent with the provisions of article 19 of the
Universal Declaration of Human Rights; (iii) It would
distort and inhibit the realization of the full potential
benefits from the technology of direct broadcast satellite;
(iv) It would cause serious difficulties to a country’s
domestic satellite broadcast system if it were to apply to
broadcast spillover; (v) It would infringe upon the
sovereign rights of States to maintain their domestic public
media systems free from control or restriction imposed by
other States; (vii) The ITU Convention and its Radio
Regulations relate to technical aspects and co-ordination of
future direct broadcast satellite systems, but not to the
substance of any broadcast which might be carried (WG-DBS,
1974, p. 14-15).

Among country members of COPUOS, those that argued for prior
consent include: Argentina, Australla Austria, Brazil,
Canada, Czechoslovakia, Egypt, France, German Democratlc
Republic, Hungary, India, Indonesia, Iran, Kenya, Lebanon,
Mexico, Mongolia, Nigeria, Pakistan, Poland, Romania, Sierra
Leone, Sweden, and the USSR. Those who argued against prior
consent included: Belgium, Federal Republic of Germany,
Italy, Japan, United Kingdom, and the United States (see
Signitzer, 1976).
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formulating specific content guidelines determining those
categories of programs that would be prohibited (i.e.,
programs which corrupt the local civilization, culture, way
of life, traditions or language). Others pointed out the
difficulty of achieving an agreement on those categories.
Still others completely rebuffed the idea of imposing
content constraints on grounds that they do "infringe upon
the sovereign rights of States to administer their domestic
media system without content interference from other States"
(WG-DBS, 1974, p. 17).

5. U.S. advocates the sharing of DBS technology:

In 1974, a total of five working papers concerning DBS
conduct principles were submitted to the WG-DBS. The Soviet
Union and Canada-Sweden proposals presented the previous
year were re-submitted after a slight modification of the
wording, not the essence, of their content. 1In addition,
that year the United States (U.S.) and Argentina submitted
draft principles. In contrast to the Soviet proposal, the
U.S. paper did not mention prior consent or clearly address
the topic of program content. Paragraph 4 of the U.S. paper
could be construed as addressing both program content and
prior consent: DBS should "encourage and expand the free
and open exchange of information and ideas while taking into
account differences among cultures..." (U.S., 1974, p. 1).
In paragraph 5 the U.S. insisted on each State’s right to

... carry out international direct television
broadcasting by satellites and to share in benefits
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derived from this activity. Such sharing should

increasingly include, as practical difficulties are

overcome, opportunities for access to the use of this
technology for the purpose of sending as well as

receiving broadcasts (U.S., 1974, p. 1).

By specifying its own understanding of the verb
"share", the U.S. addressed the concern of developing
countries by suggesting that DBS technological developments
would enable them not only to receive but also to transmit
programs via this emerging mode of program delivery”. This
paragraph seems to be hinting that, as DBS technology
improves, those countries controlling it should make their
installations available to countries that do not otherwise
have access to it. The paragraph could also be interpreted
as hinting at a collective DBS effort similar to other joint

international ventures concerning satellite

communications®.

? It is assumed that this paragraph aimed at easing the
concerns of developing countries about their current
inability to launch their own satellites and, therefore,
reciprocate the developed countries’ transmissions via DBS.
By 1974, developing countries had voiced their concerns over
what they had termed as a one-way flow of news and programs
from the developed countries to their territories. Using
the UNESCO as their platform, they attempted to begin
formulating a unified position on the role of international
mass media in order to rectify what they termed as the one-
way flow (see Nordenstreng & Varis, 1973).

* By the time the DBS debate was taking place within
the confines of the United Nations, outside this platform,
the United States had successfully led numerous countries to
agree upon collectively using satellite technology for the
purpose of international communication between States but
not direct-to-home. The birth and materialization of
INTELSAT will be addressed in a later section of this
dissertation.
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On a regulatory continuum, at one extreme of which is
the position of the Soviet Union, and on the other extreme
that of the U.S., the Canada-Sweden paper is located in the
moderate regulation area of the continuum. So far, though,
the proposals put in the limelight by the WG-DBS had come
from two developed countries and the era’s two super powers.
The Argentine paper was the first submission by a
developing nation to be clearly acknowledged. Argentina’s
working paper had a moderate regulatory leaning. Paragraph
9, for example, specified that States were obligated to
"abstain from any direct broadcast by satellite which
is contrary to principles and standards which have been
established or are to be established, or which are in
any way preju§icial to the rights of States, the family
and the individual" (p. 3).
Paragraph 10 outlined broad guidelines about the obligations
of broadcasting stations: "To respect the spirit of all
peoples, their culture, their own history and their national
development" (Argentina, 1974, p. 3). Paragraph 21
specified inadmissible broadcasts®, those which a State
does not want to be broadcast over its territories or
received by its population. According to the Argentine
paper, "[e]very State and every transmitter shall refrain
from making such broadcasts" (Argentina, 1974, p. 7).
Argentina attempted to reach a compromise between the

different points of view on the issues of spillover, prior

3 Note the use of the term "inadmissible" instead of
"illegal". The use of the latter term was a point of
contention among the delegates during the DBS discussions.
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consent and the free flow of information. Paragraph 13
attempts to reconcile the notion of free flow with that of
national sovereignty and the adoption of DBS principles:

The principle of freedom of information and free flow

of communications is not incompatible with the adoption

of additional principles designed to harmonize the
rights of States and to protect the economic, social

and cultural values of their peoples (Argentina, 1974,

p. 4).

The attempt in paragraph 13 is not very successful, as
merely saying that the notions therein are not incompatible
does not render them compatible. Paragraph 14, however,
seemed to be a more successful attempt at compromising on
spillover and prior consent simultaneously. Here, the
Argentine paper differentiates between broadcasts by
satellite intended for a foreign State versus those not
intended. Then, the paper specifies that prior consent
should be obtained for those broadcasts that are especially
designed for a foreign audience. In this paragraph,
Argentina puts to rest the concern that some other States
had over the interpretation of avoidable versus unavoidable
spillover as broadcasts that are especially designed for a
foreign audience definitely fall within the avoidable
spillover category.

Despite its leaning toward slight regulation of
international DBS practices, Argentina does not advocate
content specifications. It acknowledges in paragraph 15
that content specification is unrealistic (Argentina, 1974).

Unable to come up with recommendations that all
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delegates would agree with, the WG-DBS forwarded all the
working papers along with the content of discussions to the
COPUOS Legal Sub-Committee (LS).

The LS met on 6 May 1974. Its main focus still
centered on the development of a draft treaty about the use
of the moon and a draft convention on registration of
objects launched into outer space. This time, however, the
issue of international DBS received significant attention.
The LS first reviewed the 1974 WG-DBS report. After
observing the differences that still existed concerning the
list of principles, the LS established its own Working Group
III to continue attempting to resolve these discrepancies.

It was agreed that the international DBS principles
would be included under five substance areas: "1)
Applicability of international law; 2) Rights and benefits
of States; 3) International cooperation; 4) State
responsibility; and 5) Peaceful settlement of disputes."
(Legal Subcommittee, 1974, Annex III, p. 1).

With the five substance areas in mind, a list of
international instruments relevant to international DBS
regulation was submitted to the LS by Argentina, Austria,
Belgium, F.R. Germany, Indonesia and Italy (see Argentina et
al., 1974). A text of DBS principles drafted by Group III
was included in the LS report. All portions that were the

subject of disagreement, notably prior consent, were
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bracketed? (Legal Sub-Committee, 1974). The task of the
Working Group over the next several years was to resolve the
differences regarding the bracketed portions of the text.

By the time the LS met in 1975, the draft Convention on
Registration of Objects Launched into Outer Space had been
adopted by the General Assembly. The LS still needed to
further elaborate its draft treaty on the moon and to draft
more definite principles on international DBS conduct. For
this last task, the LS set up Working Group II (WG-II) to
continue what Working Group III had begun the previous year.

WG-II received two new papers, one from Argentina and
another from Canada and Sweden, plus other delegation input.
WG-II utilized the modified papers and the various input to
add nine new content areas to the draft principles, for a
new total of fourteen. The new content areas were: Purposes
and objectives; Consent and participation; Spill-over;
Program content; Unlawful/inadmissible broadcasts; Duty and
right to consult; Copyright, neighboring rights and
protection of television signals; Notification to the United
Nations system; and Disruption (Legal Sub-Committee, 1975).
Two alternatives for some of the draft principles sections
were included in the text while quite a few sentences were
still bracketed. WG-II hoped that the delegates would agree

on a common text for each substance area in the meetings to

* Brackets in official texts of the COPUOS and its
committees indicate that the bracketed content is not agreed
upon.






38
follow.

In 1976, the LS re-established WG-II to further
elaborate the principles on DBS use by States. WG-II met a
dozen times to harmonize the different views of its
delegates. The content areas being discussed now totalled
twelve. Two substance areas were removed from the previous
year: Spillover and Disruption. The elimination of these
areas indicated the willingness of the different parties to
become a little more flexible concerning the content of the
draft principles.

6. Three controversial areas of regqulation for DBS:

During its deliberations, the delegates reached a
compromise concerning nine of the principles being
discussed. The ones on which agreement was not reached
were: 1) consent and participation; 2) program content; and
3) unlawful/inadmissible broadcasts. Two alternatives still
existed for the consent and participation principle. One
mandated a sender country to seek the consent of a receiver
country prior to broadcasting via satellite to the latter
country. The other alternative did not agree that a sender
State should be required to seek prior consent but suggested
that a sender State should consult with a receiver State.
The program content and unlawful/inadmissible broadcasts
principles were completely rejected by some delegates led by
the U.S. Others, led by the Soviet Union, insisted on their

inclusion as worded.
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The program content principle outlined a set of broad
broadcast categories that should not be broadcast:

...any material which is detrimental to the maintenance

of international peace and security, which publicizes

ideas of war, militarism, national and racial hatred,
§nd enmi?y bgtween people;, whicb is aimed at
interfering in the domestic affairs of other States or
which undermines the foundations of the local
civilization, culture, way of life, traditions or

language (Legal Sub-Committee, 1976, Annex II, p. 4).

The unlawful/inadmissible broadcasts principle defines
unlawful broadcasts as transmitted without the prior consent
of a receiving State and containing program content as
described in the program content principle above.
Inadmissible broadcasts are those deemed undesirable by a
receiving State and identified as such to the sending State.
The principle outlines that, as a recourse, a State
receiving unlawful/inadmissible broadcasts can utilize
standard international law procedures to stop the broadcasts
(Legal Sub-Committee, 1976).

7. WARC-1977 and DBS:

Before the LS met the next year, the International
Telecommunication Union had completed its World
Administrative Radio Conference of 1977 (WARC-1977). The
main focus of that conference was to assign broadcast
frequencies for individual states in such a way as to avoid
interference between states (Final Acts, 1977). For that
purpose, WARC-1977 assigned specific DBS frequencies for

domestic use by states. Only a few countries were permitted

to use their allotted frequencies to beam a signal
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encompasses adjacent territories. The ITU gave its
authorization after obtaining the agreement of the adjacent
countries affected (see Appendix A).

The WARC-77 specifications prompted the United Kingdom
to prepare a working paper in which it suggested that the
ITU frequency assignments made the prior consent principle
no longer necessary. It stated that State-to-State
broadcasting "without the agreement of the receiving country
will not only be a breach of treaty obligations but... [in
its opinion is] not a practical possibility" (United
Kingdom, 1977, p. 4).

The 1977 LS meeting concentrated on elaborating a draft
treaty relating to the moon. The LS, however,
re-established WG-II to further discuss the unresolved
matters concerning the draft principles on international DBS
usage by States. WG-II acknowledged the working paper
submitted by the United Kingdom. WG-II attempted to
harmonize the differences among the delegations regarding
prior consent by modifying the header and content of the
"Consent and participation" principle with another titled
"Consultation and agreements between States". Two key
changes were detected in the newly-titled principle: 1) the
specification that the broadcast needs to be permissible
according to the instruments of the International
Telecommunication Union (ITU); and 2) the replacement of

"shall require the consent of" the receiving State (LS,






41
1976, p. 3) with "shall be based on appropriate agreements
and/or arrangements between the broadcasting and receiving
States" (LS, 1977, p. 3).

The main area of contention that followed was whether
mandating consultation and agreements between States for
international DBS contradicted the notion of free flow of
information. As is customary in the Working Group setting,
the views expressed were radically divergent. Nevertheless,
WG-II set out to tentatively propose a text for the
newly- titled principle. The text was also heavily
bracketed, indicating yet more hurdles to be overcome by
WG-II.

Resolving the differences among delegates regarding the
"Consultation and agreements between states", "program
content" and "unlawful/inadmissible broadcasts" turned out
to be an uneasy task. 1In 1978, when WG-II was re-
established by the LS to further elaborate the DBS
principles, no progress was achieved. The meeting reached a
deadlock, as some delegates still doubted whether these
principles were necessary and others insisted on their
inclusion (Legal Sub-Committee, 1978). No decisions were
made by WG-II in 1978.

The LS re-established WG-II in 1979. The disagreement
still centered around the three principles that had brought
about a stalemate in the debates in 1978. 1In order to find

a solution to the impasse, several States submitted working
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papers with alternative texts. A compromise for the
principle titled "consultation and agreements between
states" seemed to be on the horizon as alternatives were
submitted for it and delegates were no longer advocating its
complete exclusion. 1In contrast, however, fully divergent
views were expressed concerning "program content" and
unlawful/inadmissible broadcasts". Some delegates insisted
on including these two principles, while others felt that
they ought to be fully removed.

Working papers with alternative texts for the
"consultation and agreements between states" principle were
submitted by Canada-Sweden (1979), the United States (1979),
and Belgium (1979)®¥. The Canada-Sweden relevant wording
was virtually identical to that included in the 1978 text of
the draft principles as proposed by WG-II (see Appendix B
for the 1978 text). The U.S. wording of the principle
maintained that any consultations should be premised upon
the free flow of information, but that a sender State should
take into consideration the interests and concerns of the
receiving State. Belgium proposed to fully alter the text
and the heading, replacing it with "Agreements between
States on the exchange of programs". Belgium’s new
formulation emphasized collaboration and bilateral or

collective usage of DBS for better exchanges.

¥ see Appendices C, D and E for the relevant portions
of these papers.
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The 1979 WG-II sessions did not succeed in resolving
the differences among States concerning the three principles
in question.

C. THE FINALE FOR INTERNATIONAL DBS - THE 1980s:

During its 1980 meeting, the LS announced that its
treaty concerning the moon, "Agreement Governing the
Activities of States on the Moon and other Celestial
Bodies", had been completed and approved by the U.N. General
Assembly. With one less treaty to negotiate, the LS could
now give a larger portion of its attention to the issue of
international DBS. The deadlock over the three principles,
nevertheless, persisted during the 1980 meeting of WG-II.

In addition to the alternatives mentioned earlier concerning
the "Consultations and agreements between States" principle,
two new papers were added. A working paper by Colombia
(1980) concisely proposed that

[alny State intending to make direct television

broadcasts by means of artificial earth satellites

which may be received in all or part of the territory

of a foreign State shall conclude the appropriate
arrangements and/or agreements with the receiving State

(p. 1).

The United Kingdom paper (1980) simplified the original
paragraphs proposed by the WG-II but did not alter their
substance (see Appendix F). As the formulations of the
different alternatives were progressively closer to one
another, a solution to the deadlock seemed near.

During the 1§81 meeting of the LS, the international

DBS debate continued about the same three principles within
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WG-II. No further progress in the negotiations was
attained. This year, however, some delegations proposed
that a negotiating text be submitted as an attempt to
conclude the development of draft principles on
international DBS (Legal Sub-Committee, 1981). A
negotiating text was indeed submitted as a working paper by
the delegations of Argentina, Brazil, Canada, Chile,
Colombia, India, Indonesia, Iraq, Kenya, Mexico, Niger and
Venezuela (Argentina et al., 1981). Absent from the text
were two of the controversial principles: Program content
and unlawful/inadmissible broadcasts. The principle titled
"Consultation and agreements between States" was drawn from
the alternatives submitted the previous year to the WG-II.
The tone of the wording was milder than originally desired
by proponents of strict DBS regulation, notably the Soviet
Union. Paragraph 1 now read:

1. A State which intends to establish or authorize

the establishment of an international direct television

broadcasting service shall without delay notify the

proposed receiving State or States of such intention

and shall promptly enter into consultation with any of
those States which so requests (Argentina et al., 1981,

p. 4).

Paragraphs 2 and 3 heavily emphasized that any
international DBS venture should closely adhere to the rules
and instruments of the International Telecommunication Union
(ITU). The issue of spillover was also put exclusively
under the jurisdiction of the ITU. The ITU’s radio

regulations were to prescribe the technical parameters that
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reduce the unintended radiation from a satellite.

WG-II forwarded two versions of the DBS principles to
the LS: 1) its own version, which still contained the
"Program content" and "Unlawful/inadmissible broadcasts"
principles and which still had the "Consultation and
agreements between States" principle in brackets, and 2) the
version included in the working paper by Argentina et al.
(1981).

The LS forwarded the two versions to the Committee on
the Peaceful Uses of Outer Space (COPUOS), which in turn
delivered them to the U.N. General Assembly.

During its thirty-seventh session, on December 10,
1982, the U.N. General Assembly adopted® the "Principles
Governing the Use of States of Artificial Satellites for
International Direct Television Broadcasting" as they
appeared in the working paper by Argentina et al. (1981)
(see Appendix G).

One hundred and eight nations voted for the 1982
Resolution while thirteen countries abstained; the United
States opposed it. The adoption of resolution 37/92 marked
the end of over a decade of negotiations and the end of a
debate surrounding the use of an emerging technology.
Resolution 37/92 also meant that a collective effort

designed to maximize the potential benefits of this

# see U.N. General Assembly, 1983. The full text of
resolution 37/92 appears in Appendix G of this dissertation.
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technology by all States was no longer a workable option.
The DBS negotiations and their outcome: 1) diverted the
international focus from that of achieving a collective
global DBS system to that of putting significant hurdles in
the face of any international DBS initiative; and 2)
complicated the possibility of achieving a universal
convention on DBS, encouraging instead bilateral
negotiations.
D. U.N. DECISION-MAKING ABOUT INTERNATIONAL DIRECT BROADCAST
BY SATELLITES:

The preceding section traced the evolution of the
international direct broadcast satellite controversy at the
level of the United Nations. Policy-making procedures at
the United Nations concerning DBS are illustrated in
Figure 1.

The process in Figure 1 begins at the level of the
General Assembly (GA). The GA had originally asked the
Committee on the Peaceful Uses of Outer Space (COPUOS) to
study the prospects for international DBS. The COPUOS in
1968 created the Working Group on Direct Broadcast
Satellites (WG-DBS) and gave it the responsibility to study
the new technology. The WG-DBS was to submit its findings
to the Legal Sub-Committee (LS) of the COPUOS. Between 1969
and 1974, the WG-DBS filed several reports. In 1974, the LS
decided to form Working Group III, under its own umbrella,

to continue the work of the WG-DBS. The following year, the
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LS decided to designate Working Group II to continue the
work of Working Group III. WG-II’s DBS negotiations
progressed and led to the 1982 U.N. General Assembly
resolution.

The negotiations take place at the bottom of the
hierarchy. Progress is reported to the next higher body
which, in turn, forwards it upward until it reaches the top.
If the progress is not satisfactory it is sent back downward
for further elaboration. If the progress is acceptable, the
General Assembly considers the outcome of the negotiations
for possible adoption.

The negotiations regarding DBS have led to what could
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be characterized as an agreement to discourage or avoid
international usage of satellites for direct broadcasting.
Before analyzing the factors that have led to this
agreement, the following concluding section summarizes the
account of the evolution of the international DBS debate
given earlier. It presents a chronology of some key stages
of the controversy and the dynamism of the DBS negotiations
throughout the years.
E. A Concise Chronology of the DBS Debate and its Dynamism
1968 U.N. General Assembly requests that COPUOS creates a
Working Group on Direct Broadcast Satellites "to study
and report on the technical feasibility of
communication by direct broadcast satellites and its
current and foreseeable developments" (WG-DBS, 1969a,
p.1).
In its second session the WG-DBS addresses the social

and cultural issues involved in DBS and the potential
impact of messages on a receiving country’s audience.
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Figure 2 illustrates the dynamism of the DBS issue in
1969. Country members (2) of the General Assembly
initiate a DBS inquiry at stage A. The focus of
countries 7z and their inclination seems to be neutral
at this point. The inquiry could propel a collective
move towards either stage B or stage C. Stage B being
agreeing not to achieve collective usage of the
technology while stage C being the opposite. The
inquiry, at this point, could also lead to a state of
inertia.

Potential advantages of DBS are contrasted with its
potential disadvantages. A few delegates, led by the
Soviet Union, emphasize the need for principles to
guide DBS practices.

The full focus is on the disadvantages of DBS - Soviet
Union submits position paper advocating prior consent
and promotes the use of "all available means" in the
case that a State transmits to another State without
obtaining the latter’s consent prior to such
transmission.

France submits a paper which includes a list of
broadcast content types that it believes should be
prohibited.
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Figure 3 illustrates that the original initiation of
the DBS inquiry triggered a pull by the Soviet Union
toward stage B. The option to move toward stage C
became completely ignored.

ITU WARC-ST adopts Radio Regulations including Article
7 Paragraph 428A which specifies that "all technical
means... should be used to reduce".. spillover in the
case that prior consent is not obtained.

UNESCO adopts its declaration of Guiding Principles on
the Use of Satellite Broadcasting in which it stresses
State sovereignty, free flow of information and prior
consent.

U.N. General Assembly requests the COPUOS to formulate
principles for the use of satellites for DBS.
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