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ABSTRACT

WATERGATE AND THE JUDICIARY, 1972—1974

BY

David W. Guard

The purpose of this thesis is to examine the role of the

judiciary during the Watergate scandal between 1972 and 1974.

In particular, the trial of the Watergate burglars and the battle

for the White House tapes will be emphasized.

This examination is primarily based on court opinions, additional

legal documents, personal memoirs, and journalistic works. Several

secondary sources are also cited throughout the study.

Three major findings are reached by this thesis. First,

President Richard Nixon would have undoubtedly finished his second

term had the judiciary not taken an activist and independent role

in uncovering the scandal. Second, the judiciary assumed this

activist demeanor because the administration participated in ex—

tensive illegal conduct which was not related to national security.

Finally, the Watergate experience serves as no guarantee that similar

abuses will be uncovered by the judiciary in the future.
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I

The Watergate scandal during the Nixon presidency is an important

topic for historians to study for a variety of reasons. First, Richard

Nixon remains the sole president who resigned his office in American

history. The type of corruption and criminal activity which led to

this resignation was unprecedented. Although several presidents,

including Ulysses S. Grant and Warren G. Harding, were noted for their

appointments of unscrupulous officials, their administrations were not

characterized by a planned attempt to sabotage a free election and

subvert the Constitution. Few scholars doubt that Nixon would certain-

ly have been impeached and removed from office had he not voluntarily

resigned.

Second, Watergate profoundly affected the public's attitude

toward government. Following the scandal, Americans became disillusioned

with political officials and the policies they implemented. As a

result, the importance of integrity became a salient issue in the 1976

presidential campaign and contributed to the election of Jimmy Carter.

Third, Watergate seriously undermined the notion that the American

presidency should be an imperial institution. The forceful leadership

that the public expects of its presidents has become tempered with the

expectation that accountability will also be provided.

Finally, the roles of the legislative and judicial institutions

have been reassessed. Although historians have extensively studied

the growth of congressional power and leadership since Watergate,

little attention has been given to the importance of the judicial

branch and the extent to which courts contributed to the fall of

Richard Nixon in 1974.

The purpose of this paper is to examine the role of the judiciary
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during the Watergate scandal. In particular, the trial of the Watergate

burglars and the battle for the White House tapes will be emphasized.

This discussion is followed by an analysis that addresses the sig-

nificance of the judicial contribution to the fall of Richard Nixon.

II

At the outset, it is helpful to consider the events that led to

Watergate. Many people, in defense of Nixon, have suggested that the

burglary represented nothing more than ordinary politics and that the

administration was unjustly driven from power by liberal Democrats.

This is a serious misrepresentation. In point of fact, the administra-

tion was reSponsible for illegal conduct shortly after it assumed power.1

Its specific involvement began in reSponse to an article which

appeared in the New York Times on May 9, 1969 disclosing that secret
 

bombing raids had been conducted against Cambodia. Enraged, Nixon and

Secretary of State Henry Kissinger immediately suspected that leaks from

within the executive branch led to this disclosure. Though untrue,2

wiretaps were consequently ordered by the president against four news-

men and thirteen White House, State, and Defense Department employees.

While Nixon assumed that these taps were permitted under the Crime Con-

trol Act of l968--which was later declared unconstitutional by the

Supreme Court in 1972-he ordered an additional tap that was known

to fall outside the protection of this law. Specifically, the FBI

was directed to tap the phone of syndicated columnist Joseph‘Kraft

for writing a critical piece on Nixon. But because no one seriously

susPected.Kraft of leaking information, Director J. Edgar Hoover

refused. Instead, White House Chief of Staff H. R. (Bob) Haldeman

instructed Jack Caulfield--a retired police officerb-to carry out

the order. He obeyed. Less than one year into his administration,
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therefore, Nixon had participated in illegal wiretapping which

violated both the letter and spirit of the law. Significantly,

the entire scheme failed to link anyone to a specific national

security leak.3

Despite these disappointing results, Nixon's obsession with

national security continued. Accordingly, he approved of what be-

came known as the "Huston Plan" in July 1970. Named after Tom Huston,

a second-echelon White House aide and committed right wing ideologue,

the plan Specifically authorized "surreptitious entry--breaking and

entering, in effect--on specified categories of targets in Specified

situations related to national security."4 In addition, the proposal

sanctioned increased electronic surveillance, the opening of anyone's

mail by government officials, and the placing of informants on col-

lege campuses. In short, Nixon authorized the federal government

to spy on any American believed to threaten national security. However,

he decided to rescind the plan because J. Edgar Hoover raised legal

and political objections to its implementation.5

Meanwhile, the White House prepared an "enemies list" designed

to attack potential administration critics. This list eventually tar-

geted approximately two hundred individuals and eighteen organizations,

including Edward Kennedy, Joe Namath, the president of Yale University,

the National Education Association, and the World Bank. In his recent

memoir In The Arena, Nixon attempts to distance himself from the list by
 

arguing he never saw it. Although evidence is lacking that would eithr

support or refute this assertion, the White House tapes clearly indicate

that he directed his aides to prepare a list as a means of harassing or

embarrassing critics. Weeks before the 1972 election, Counsel to the

President John Dean told Nixon that he was keeping "notes on a lot of
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people who are emerging as less than our friends because this [election]

will be over some day and we shouldn't forget the way some of them have

treated us." The president enthusiastically agreed. "I want the most

comprehensive notes on all those who tried to do us in," he declared.

"They didn't have to do it. If we had had a very close election and

they were playing the other side I would understand this. No—-they

were doing this quite deliberately and they are asking for it and they

are going to get it."6

With this information, the administration attacked its Opponents

through several methods. Excessive tax audits, for instance, were

conducted against Washington Post lawyer Edward Bennett Williams and
 

Democratic National Chairman Larry O'Brien. Moreover, the White House

sought to embarass Congressman John Conyers by Spreading rumors that

he had a "known weakness for white females." And because he was ob-

sessed with a possible Kennedy candidacy in 1972, Nixon ordered his

aides to uncover damaging information surrounding the Chappaquiddick

incident which caused the death of Mary Jo Kopechne in 1969. This

misuse of presidential power was based on Nixon's exaggerated belief

that the federal government was riddled with liberal elites who sought

to undermine his administration.7

An additional indication that criminal conduct permeated the

Nixon presidency was the establishment of the Special Investigations

Unit known as the White House "plumbers." Staffed by Egil "Bud" Krogh,

E. Howard Hunt, David Young, and G. Gordon Liddy, its purpose was to

"stop security leaks and to investigate other sensitive security matters."8

Specifically, the unit sought to investigate Daniel Ellsberg who leaked

the "Pentagon Papers" to the New York Times for publication in June 1971.
 

The plumbers subsequently broke into the office of Ellsberg's psychiatrist,
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Lewis Fielding, on September 3, 1971. Although they failed to obtain

information that would discredit Ellsberg, the unit continued to

pursue such illegal activities as falsifying Kennedy administration

diplomatic records, wiretapping, and hiring thugs to attack antiwar

demonstrators. The plumbers were ultimately disbanded in late 1971.9

As the election of 1972 approached, Nixon formed the Committee

to Re—Elect the President (CREEP) to manage the campaign. Encouraged

by the White House, CREEP officials also participated in illegal con-

duct. Blackmail, for example, was used to coerce wealthy individuals

into contributing to the Nixon campaign. This tactic was blatantly used

against George Steinbrenner, owner of the New York Yankees. A longtime

Republican, Steinbrenner switched to the Democrats during the 1960's

and soon became a Significant financial contributor to the party. After

Nixon's inauguration in 1969, the federal government began to harass

him for possible violations of business law. The Labor Department, for

instance, investigated safety standards and working conditions; meanwhile,

Justice was looking into alleged violations of antitrust regulations.10

Steinbrenner was then informed by his company lawyer and deputy

finance chairman of CREEP, Thomas Evans, that federal harassment might

end if he paid a visit to Maurice Stans, finance chairman of the cam»

paign. At their meeting, Stans requested that Steinbrenner establish

a committee of Democrats for Nixon in Ohio. Steinbrenner refused. He

later informed Herb Kalmbach, a fund raiser for CREEP and the presi-

dent's personal attorney, that he would be willing to contribute

$25,000. "Twentybfive is not satisfactory," Kalmbach replied. Stein-

brenner was then told to come up with $100,000; thirtyafour separate

checks would be necessary to circumvent federal campaign laws. He

agreed. This blatant use of blackmail to obtain contributions
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illustrates the extent to which corruption permeated the Committee

to Re-Elect the President.11

In addition to these tactics, Donald Segretti was hired by Dwight

Chapin, deputy assistant to the president and appointments secretary,

to "disrupt, ridicule and harass the Democratic [presidential]

candidates and stir up as much intramural bickering as possible."12

To that end, he and other campaign officials resorted to such tactics

as Spreading rumors about the sexual preferences of candidates, sending

critical literature about Ted Kennedy in fake Muskie envelopes, and

arranging Muskie's chauffeur to inform CREEP about key developments

in the senator's campaign. Moreover, the administration sought to

discredit George Wallace's American Independent Party as a means of

preventing another formidable third party candidacy. To accomplish

this goal, the American Nazi Party was paid between $5,000 and $10,000

to persuade American Independent Party voters in California to switch

their party preference. Although Nixon has claimed since his resig-

nation that pranks had been commonly used in previous campaigns, the

particular tactics employed by CREEP were unprecedented in their

illegality and misuse of presidential authority.13

Consistent with this series of "dirty tricks," G. Gordon Liddy,

former plumber and finance counsel for CREEP, proposed a campaign of

political espionage to Attorney General John.Mitchell on January 27,

1972. Termed "Operation Gemstone," this scheme called for the kid-

napping and drugging of hostile demonstrators at the Republican con-

vention, the use of callgirls to embarrass Democratic Party officials

during their convention, and sabotaging the air-conditioning equipment

at the Democratic convention itself. Rejecting this proposal, Mitchell——

who had resigned the office of attorney general to become director of
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CREEP--approved a scaled down plan on March 30. This version authorized

the bugging of the Democratic National Committee offices in the Water-

gate complex.l4

On June 17, five men were arrested during a second attempt to bug

the Watergate. Those arrested were James McCord, security chief for

CREEP, Bernard Barker, Frank Sturgis, Eugenio Martinez, and Virgilio

Gonzales. Subsequently arrested for the incident were E. Howard Hunt,

a former plumber and consultant to the White House, and Liddy.ls

III

These background events are Significant for two reasons. First,

it is clear that the Watergate bugging was not an isolated incident;

rather, it was part of an illegal scheme to harass all potential

political opponents and undermine a free presidential election.

Indeed, the crimes committed by administration officials by June 17,

1972 were already extensive: they included wiretapping, sabotage,

esPionage, blackmail, burglary, and subversion of the Constitution.

Because this pattern of conduct began in 1969, the distinction be-

tween legal and illegal activity had become blurred to the extent that

constitutional duty and ethics were alien notions to White House

employees.16

Moreover, the extensive nature of the illegal conduct made the

subsequent Watergate cover-up an almost inevitable consequence. In

addition to its role in the bugging itself, the administration sought

to hide from the public its involvement in wiretapping, the approval of

the Huston Plan, the enemies list, the Ellsberg affair, and Segretti's

campaign of dirty tricks. Administration officials feared that a

failure to cover-up its involvement in Watergate would expose their

entire record and jeopardize Nixon's re-election.
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Accordingly, the cover-up began immediately. On June 18, Mitchell

issued a hurried statement from California denying CREEP'S involvement

in the burglary. "I am surprised and dismayed at these reports," he

declared. "There is no place in our campaign or in the electoral

process for this type of activity, and we will not permit or condone

. 17 . . .

it." In addition, press secretary Ronald Ziegler argued that Watergate

was merely a "third-rate burglary attempt."18

On June 23, just six days after the break-in, President Nixon

became personally involved in the cover-up. That day, Haldeman presented

a plan in the Oval Office directing the CIA to order the FBI to drop its

Watergate investigation. "All right, fine," Nixon replied. ”Say [to the

CIA], 'Look, the problem is that this will open the whole, the whole Bay

of Pigs thing, and the President just feels that, ah, without going into

the details--don't, don't lie to them to the extent to say there is no

involvement, but just say this is a comedy of errors, without getting

into it, the President believes that it is going to open the whole Bay

of Pigs thing up again. And, ah, because these people are plugging for

(unintelligible) and that they should call the FBI in and (unintelligi-

ble) don't go any further into this case period!"19 This initiative,

however, failed because CIA director Richard Helms refused to comply.20

Consequently the administration paid "hush money" to the arrested

Watergate burglars. Specifically, between $423,000 and $548,000 was

paid in exchange for Silence concerning the involvement of administra-

tion officials.21 Because Liddy and Hunt were former plumbers, these

payments also purchased their Silence on the Ellsberg affair and other

crimes committed by the White House. DeSpite Nixon's continued denials,

it is clear that he became deeply involved in the cover-Up as a result

of the extensive illegal conduct that had occurred throughout his
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The events through June 17 were also significant because of their

contribution to a constitutional crisis in which the judiciary would

play a substantial role. Its initial involvement was triggered by

the five arrests at the Watergate. Shortly after the bugging, Judge

John J. Sirica of the United States District Court for the District

of Columbia impaneled a federal grand jury to investigate.22

Its efforts, however, were impeded by the cover-up. Jeb.Magru-

der, for example, committed perjury on several occasions before the

grand jury to prevent CREEP employees, other than the seven men

already arrested, from being implicated. As the president's deputy

campaign director and the next man up the chain of command from Liddy,

Magruder had known about and participated in the planning of the

break-in weeks before its implementation. Following the arrests in

June, he became deeply involved in the cover-up by destroying evidence

and permitting hush money payments for the defendants to be made.

Although federal prosecutors were largely unaware of this participation,

Magruder was summoned for an initial appearance before the grand

jury on July 5 to explain his knowledge of the burglary. On this

occasion, his testimony was brief and limited to organizational mat-

ters. Specifically, he described his basic role at CREEP, how the

campaign was organized, and how its officials interacted with the

Finance Committee. Magruder was then excused from the proceeding

and left with the impression that he was not seriously suspected of

any wrongdoing in the affair.23

Later that week, three FBI agents went to see Magruder and began

to ask questions regarding the money which had been used to fund the

break-in. Conceding that CREEP had authorized payments to Liddy for
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intelligence-gathering operations, he denied any knowledge of Liddy's

Specific budget or illegal plans.24

In early August, prosecutors informed CREEP'S lawyers that Magruder

was an official target of their investigation. Accordingly, a second

grand jury appearance was scheduled for August 16 as well as a pre-

liminary session with two U.S. attorneys to be held one day earlier.

On the fourteenth, Magruder paid a visit to John Mitchell who summarized

the broad outline of the cover-up story to be used during the testimony.

The next morning, John Dean rehearsed him meticulously by asking a

myriad of questions pertaining to CREEP'S activities. That aftera

noon, prosecutors demanded to know why Liddy had been given $250,000

for intelligence-gathering and security. Magruder replied that Liddy

was instructed to prevent violence by radicals from erupting at the

Republican convention in Miami Beach: such fears, he insisted, were

legitimate due to the events four years earlier in Chicago. When

asked to explain why CREEP failed to document how Liddy had spent

the money, Magruder vaguely argued that a loosening of controls had

occurred because of Mitchell's preoccupation with charges of un-

ethical activity in the campaign. Finally, Magruder argued that

he was not involved with any of Liddy's activities because of his

personal dislike for the man. After hours of questioning, he left

the 0.8. attorney's office confident that his perjured testimony had

been successful. The prosecutors' anticlimatic questions before

the grand jury one day later further indicated that the investigation

would not implicate leading officials in Nixon's campaign.25

This optimism was Short-lived. During the last week of August,

the grand jury subpoenaed.Magruder's office and indicated that

further testimony would be necessary. Panic swept the campaign because
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the diary's entry for January 27 and February 4 read: "AG'S office--

w/ Dean & Liddy." By linking Liddy with former Attorney General John

Mitchell, the diary revealed that Nixon's closest associates were in-

. 26

volved in Watergate.

To solve this dilemma, it was decided that Magruder would once

again perjure himself before the grand jury. On September 6, he

testified that the January 27 meeting had been rescheduled for

February 4 and that only the newly enacted campaign laws were dis-

cussed. Convinced that Magruder was being truthful, the grand jury

limited its indictments on September 15 to the basic seven defendants:

Liddy, Hunt, McCord, Barker, Sturgis, Martinez, and Gonzales. Perjury

had indeed constituted a central part of the Watergate cover-up.27

Pleased that Magruder and other ranking CREEP officials were not

indicted, Nixon congratulated Dean for his role in the cover-up:

Oh well, this is a can of worms as you know a lot of this

stuff that went on. And the people who worked this way

are awfully embarrassed. But the way you have handled all

this seems to me has been very skillful putting your

fingers in the leaks that have Sprung here and sprung

there.

In addition, the president discussed plans for reorganization within

the executive branch as a means of weeding out entrenched liberals and

other political opponents held over from the Kennedy and Johnson

. . . 29

administrations.

Three days later, Sirica assigned the Watergate case to himself

because 1) he was serving as "Chief Judge" of the district court; and

2) his involvement in Republican Party politics would discourage

critics from claiming that the proceedings were politically motivated.

Sensitive to charges that the defendants could not receive a fair
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trial because of widespread publicity, Sirica issued a "gag order" on

October 4 that enjoined government officials and affected parties from

making extrajudicial statements concerning the case. And deSpite

pressure to have the case tried before the presidential election,

Sirica set the trial date for November 15 to ensure that the prosecup

tion and defense would have sufficient time to prepare.30

At this juncture, it is important to consider the extent to which

an earlier trial would have altered the election results. According to

Sirica, the trial could not have possibly started before late October

given the mid-September indictments. Because the proceeding ultimately

lasted about four weeks, the verdicts would still have been returned

after the election. Moreover, he argues that the cover-up was "firmly

in place" in November which would have precluded the case from unfolding

during this period.31

An additional indication was the desperate condition of George

McGovern's candidacy. Following his nomination, the Democratic nominee

selected Thomas Eagleton of Missouri as his running mate. When

revelations began to emerge that Eagleton had been hospitalized for

severe depression, McGovern fully endorsed his running mate. Due to

growing political pressure, however, the nominee dumped Eagleton in

favor of Sargent Shriver. This episode gave McGovern a weak and

indecisive image.32

Moreover, Nixon's opponent was portrayed as a dangerous radical.

His proposals for a complete military withdrawal from Vietnam and a

$1,000 payment for every American regardless of income were especially

opposed by many conservative Democrats. The electorate also as-

sociated McGovern with the counterculture movement, a notion that was

largely inaccurate. Although the nominee attempted to raise Water-
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gate as an issue by citing reports in the Washington Post which
 

charged that a cover-up was underway, the electorate remained un-

convinced and re-elected Nixon in a landslide.33 Because of the

failure of the McGovern candidacy, therefore, it is difficult to

conceive that an earlier Watergate trial would have resulted in

. . 34

Richard Nixon's defeat.

Meanwhile, Sirica prepared for trial. Due to his back problem and

various procedural issues, the proceeding was delayed until January 10,

1973. Prior to this date, however, the judge held a pre-trial ses—

sion.35 During this conference, Sirica became frustrated because

the prosecutors were unable to explain the purpose behind Watergate.

Specifically, they failed to account for the money possessed by the

defendants at the time of their arrests.36 Sirica, suSpecting that

a cover-up was being implemented, warned the attorneys that major

questions remained unanswered:

. . . this jury is going to want to know somewhere along

the line what did these men go into the headquarters for?

What was their purpose? Was it their sole purpose to go in

there for so—called political espionage or were they paid

to go in there? Did they go in there for the purpose of

financial gain? Who hired them to go in there? Who started

this thing? There are a myriad of problems in this case

that I can see coming up and so can you.37

DeSpite this plea, the prosecution maintained throughout the

trial that the burglary was a Liddy inSpired operation. To support

this allegation, numerous witnesses were called to testify: they included

Robert Odle, director of administration and personnel at CREEP: Herbert

Porter, scheduling director at CREEP and former aide to Haldeman: Hugh

Sloan, treasurer at CREEP and former aide to Haldeman: and JebrMagrup

der. These witnesses committed perjury during their testimonies and
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continued to cover-up the administration's involvement in Watergate.39

An additional frustration for Sirica were the guilty pleas of

Hunt, Barker, Sturgis, Gonzales, and Martinez. Made during the

beginning of trial, Sirica felt that this occurrence would further

endanger any liklihood of uncovering the truth behind the scandal:

. . . I had no choice but to accept full guilty pleas,

but the sudden departure of five of the seven defendants,

eSpecially in light of the published suspicions that they

were being paid off to plead guilty, made me angry. . .

I was determined that deSpite the pleas, I would make an

attempt to find out what else they knew about the case.39

This determination, however, initially failed because the defendants

refused to provide any revealing information. The trial ended on

January 30 when guilty verdicts were returned against Liddy and McCord

on all charges. Sentencing for all seven defendants was scheduled

for March 23.40

That the break-in trial substantially contributed to the fall of

Richard Nixon is clear for three reasons. First, Nixon authorized the

continued payment of hush money to the Watergate defendants in exchange

for their silence during a meeting with Dean and Haldeman on March 21;

this conversation, which was taped and released to the public in 1974,

clearly implicated the president.41 The immediate problem for the

administration was E. Howard Hunt. After losing his wife in a plane

crash the preceding December, Hunt was now awaiting a prison sentence

that could last thirtyafive years for a crime he had pleaded guilty to.

Because of this predicament, he decided to blackmail the administration

by demanding a cash payment of $72,000 for support and $50,000 for legal

fees. Hunt warned that a failure to provide the money would force him

to reveal "seamy things" he had done for Ehrlichman while working at
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the White House; this included his involvement in the Ellsberg affair

and other illegal activities.42

Relaying this threat to Nixon on March 21, the president replied:

Just looking at the immediate problem, don't you think you

have to handle Hunt's financial situation damn soon? . . .

It seems to me we have to keep the cap on the bottle that

much, or we don't have any options.

In addition, Nixon addressed the extent to which $1 million could be

raised to purchase the indefinite silence of the defendants:

We could get that. On the money, if you need the money you

could get that. You could get a million dollars. You

could get it in cash. I know where it could be gotten.

It is not easy, but it could be done.44

According to Senator Ervin, $75,000 was delivered to Hunt's attorney

that night.45 Once the public became aware of these developments, the

administration became irreparably damaged.

A second contribution to the fall of Richard Nixon that arose

from the Watergate trial was the McCord letter. Received by Sirica on

March 20, the letter stated that political pressure had been applied to

the seven defendants to plead guilty and remain silent: that perjury had

been committed during the trial: that the proceeding had failed to identify

others who were involved in Watergate: that the bugging was not a CIA

operation; and that McCord's "motivations were different than those of

the others involved but were not limited to or simply those offered

in [his] defense during the trial."46 'On March 23, Sirica read the

letter in court, postponed the sentencing of McCord, and sentenced

the remaining defendants to lengthy provisional terms with the expec-

tation that they would subsequently cooperate with the Watergate in-

. . 7
vestigation.4
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The reaction to the McCord letter was swift and immediate. On

March 26, Sirica received a letter from Attorney General Richard

Kleindienst admonishing him for releasing the McCord letter. Furious,

Sirica became convinced that the administration was trying to control

his actions as judge in addition to impeding the overall Watergate

investigation.48

Moreover, the McCord letter had the impact of a bombshell upon

the news media and public. The television networks and newspapers

saturated Americans with Watergate coverage and would continue to do so

until Nixon's resignation. For the first time, millions of Americans

believed that Watergate represented a constitutional crisis involving

the president and his closest associates.49 That the letter helped to

unravel the cover-up was understood by Sirica:

In my opinion, this case would never have been broken if

McCord had elected to Stand pat and had not written the

letter to me. That's my conclusion. Once that letter

was made public, the parade of people trying to protect

themselves began. This was just the beginning of the end.

But there was no stopping it.50

The collapse of the Nixon administration had started.

A third contribution of the break-in trial was the legislative

reaction. Shortly after the verdicts were returned, Sirica announced

that he was not satisfied that the full Watergate episode had been

uncovered during the trial and that a Senate investigative committee

should be established to investigate. On February 7 the Senate obliged.

By a vote of seventy to zero, the Select Committee on Presidential

Campaign Activities, commonly referred to as the Ervin committee, was

created; its reSponsibility was to investigate the extent to which

illegal, improper, or unethical activities tranSpired during the 1972
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5

presidential campaign. 1

By April 30, the need for such a legislative investigation became

especially apparent; on that day Nixon announced the resignations of

Haldeman and Ehrlichman. In addition, he stated that Dean would be

leaving the White House and that Richard Kleindienst would be replaced

by Elliot Richardson. The new attorney general subsequently named

Archibald Cox as Special prosecutor. These events further convinced

Americans that the president was involved in the scandal.52

On May 17 the Select committee was convened by Senator Sam Ervin:

these televised hearings were dominated by the testimony of extensive

witnesses who charged the administration with illegal conduct that

had transpired throughout the Nixon presidency. As a result, the

public learned that Watergate was not simply an isolated incident:

rather, it was part of a systematic scheme to subvert the democratic

process.53

IV

During the course of these hearings, a second critical conflict

emerged that would involve the judiciary; namely, the battle for the

White House tapes. On July 13 and 16, Haldeman's former aide Alexander

Butterfield revealed the existence of the White House taping system to

the Ervin committee. Consequently Archibald Cox and the committee

requested Nixon to hand over the tapes containing the critical

Watergate conversations. The president refused.54

Cox reSponded on July 23 by issuing a subpoena which called for

the release of tape recordings to the grand jury. Though signed by

Sirica, the president refused to comply. In a letter to the court

dated July 25, Nixon briefly stated that such compliance was not

obligatory under the Constitution due to the notion of "executive
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privilege." Specifically, it was argued that presidents are entitled

to some privacy from judicial and congressional inquiry:

With the utmost reSpect for the court of which you are

Chief Judge, and for the branch of government of which

it is a part, I must decline to obey the command of that

subpoena. In doing so I follow the example of a long line

of my predecessors as President of the United States who

have consistently adhered to the position that the President

is not subject to compulsory process from the courts. The

independence of the three branches of our government is

at the very heart of our constitutional system. It would

be wholly inadmissible for the President to seek to compel

some particular action by the courts. It is equally in—

admissible for the courts to seek to compel some particular

action from the President.55

Refusing to accept this defense, Cox obtained from Sirica, at the

formal request of the grand jury, an "order to Show cause" requiring

Nixon to provide a complete legal justification for not complying with

the subpoena. On August 7, presidential counsel Charles Alan Wright

replied by sutmitting a brief which asserted that the institution of

the presidency would be irreparably damaged if Nixon were forced to

surrender the tapes. He particularly noted that presidents would not

be able to function should conversations in the Oval Office be subject

to ongoing scrutiny by the judiciary and congress. Moreover, Wright

argued that no legal precedent existed to justify the subpoena. For

these reasons, its terms were unacceptable.s

Following Nixon's rejection of the order to Show cause, Wright

and Cox appeared before Sirica to deliver oral arguments on August 22.

One week later, Sirica issued the court's opinion. Two legal issues

were Specifically addressed. First, it was decided that although an

executive privilege exists under Article II of the Constitution to

protect the privacy of presidents, its terms are not absolute; more-
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over, courts may determine when its use may be invoked with reSpect

to Specified documents or materials pertaining to a case. According

to the opinion, a presidential claim of privilege cannot be sustained

when l) a strong showing of necessity for evidence in a criminal case

can be Shown; and 2) military secrets are not involved. Sirica then

pointed out that conflicting testimonies before the Select committee

failed to produce conclusive evidence concerning White House involve-

ment in Watergate; as a result, the president could not make a claim

of executive privilege with respect to the tapes.57

The second legal issue addressed in the opinion concerned the

remedy needed to resolve the dispute. Specifically, Sirica held

that the court had the authority to enforce the subpoena by requiring

production of the tapes for inspection in camera. This ruling required

Nixon to hand over nine tapes to Sirica: any portion of these materials

relating to criminal liability would be delivered to the grand jury for

its deliberations. Although the president later claimed in his memoirs

that the court's decision on this issue was unprecedented, Sirica's order

was firmly based on United States v. Burr (1807) which squarely ruled
 

that a subpoena may be directed to the chief executive.58

In reSponse to In re Subpoena to Nixon, the president released a
 

statement saying that compliance would not be forthcoming, that an

appeal was being considered, and that "alternatives" for sustaining

the administration's legal position were being discussed. The next

day, Nixon met with his lawyers to evaluate these options: the White

House immediately announced that an appeal would be filed. Meanwhile,

Cox also decided to appeal Sirica's ruling because of his insistence

that the tapes be surrendered directly to the grand jury without prior

judicial screening by the judge. The president and Special prosecutor,
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therefore, set the stage for a protracted legal battle that would

ultimately reach the Supreme Court less than one year later.59

In October 1973, Nixon's position deteriorated even further.

On October 10, for instance, Spirow Agnew resigned the vice-presidency

and pleaded "no contest" to charges of bribery and income tax evasion.60

Two days later, the United States Court of Appeals upheld Sirica's

order that Nixon must surrender the nine subpoenaed tapes. Faced

with a constitutional crisis, the president remained convinced that

he need not obey court decisions.61

Instead, he offered Cox a compromise. This proposal, known

as the "Stennis compromise," consisted of four elements. First, the

president would prepare written summaries of the subpoenaed tapes.

Second, Senator John Stennis would review the summaries, verify their

accuracy, and submit them to the district court. Third, Cox and Nixon

would urge the court to accept the summaries as a substitute for the

actual tapes. Finally, Cox would make no further attempts to obtain

additional documents by judicial process.62

Cox refused. Nixon reSponded by ordering Attorney General Elliot

Richardson to fire the special prosecutor on October 20. He resigned

instead of obeying. Deputy Attorney General William Rudkelshaus was

then ordered to fire Cox; he too refused and was fired. Finally,

Solicitor General Robert Bork was directed to carry out the dismissal;

he complied. That evening, press secretary Ronald Ziegler announced

that the president had abolished the office of special prosecutor.63

This so—called "Saturday Night Massacre" devastated Nixon's

Standing as president. Americans were infuriated that he would

arrogantly dismiss Cox who had been promised full cooperation by the

administration. The media was also shocked; newspapers and magazines
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demanded that Nixon resign. Three days later, twenty-one bills were

introduced in the House of Representatives calling for an impeachment

investigation.64

The significance to these events cannot be understood without an

appreciation for the role of the judiciary. There is little doubt that

Nixon would not have fired Cox had Sirica and the appellate court not

ordered the surrendering of the nine White House tapes. Though

dissatisfied with Cox prior to these judicial decisions, Nixon would

likely have retained the Special prosecutor to avoid the public

outcry had he been permitted to hide the White House documents.

Moreover, the very reason for the public outburst was that Nixon

had defied the courts. Americans reasoned that no law would prevent

executive abuses if a president could ignore court orders at will.

Thus, the judiciary had truly forced Richard Nixon into a no-win

Situation by October 20; he could either turn over the tapes and

expose his Watergate involvement or further break the law by ignoring

court decisions. At this point, there was little liklihood that Nixon

could survive in office.65

Despite these odds, the president struggled to save his ad-

ministration. Realizing that a new Strategy was necessary, Charles

Alan Wright informed Sirica on October 23 that the president would

release the nine subpoenaed tapes. Three days later, Nixon announced

that Leon Jaworski would be appointed as the new Special prosecutor.66

These steps, however, failed to satisfy the public. It was re-

vealed that two of the subpoenaed tapes did not exist.67 Moreover,

an eighteen-and—a—half minute gap existed in a tape containing an

important conversation between Nixon and Haldeman on June 20, 1972--

just three days after the break-in. Although it was claimed that
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Rose Mary Woods, Nixon's personal secretary, accidently caused the

erasure while transcribing the tapes, many Americans were convinced

that the administration was continuing its cover-up of Watergate.68

In reSponse to the legal issues raised by the gap's disclosure,

Sirica announced the appointment of a panel of six experts-~selected

by the White House and Special prosecutora—to investigate. In January,

its report was submitted to the court. The panel concluded that the

gap contained between five and nine "separate and contiguous" erasures

made by hand operated controls. During testimony before Sirica, one

expert was specifically asked whether the gap could have been accidental.

He replied that it "would have to be an accident that was repeated at

least five times."69

Convinced that these findings were accurate, the judge requested

that Jaworski take the matter before the grand jury. Although the

White House announced its full cooperation in this continuing in—

vestigation, the president's aides and supporters began to attack the

credibility of the six experts. Dr, Michael Hecker of the Stanford

Research Institute, for example, challenged their conclusion that

the erasure had been intentional. And Charles Rhyne, Rose Mary Woods'

secretary, declared that the panel's report was prepared by "professors

who don't know what they're doing." Meanwhile, the administration

refused to allow FBI agents to interview those who had access to the

tapes. These obstructions contributed to Jaworski's failure in ob-

taining the necessary evidence for an indictment to be issued from

the grand jury: as a result, it was never determined who caused the

crucial gap covering key aspects of the June 20 conversation.70

By the beginning of 1974, Watergate had crippled Nixon's ability

to effectively govern the nation. Still, the Watergate crisis inten-
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sified. Pursuing their investigations, Jaworski and the House Jup

diciary Committee requested that Nixon surrender additional White

House tapes and documents. The relevance of this request became

especially evident on March 1: that day, H. R. Haldeman, John Ehrlich-

man, John Mitchell, hatchet-man Charles Colson, Haldeman aide Gordon

Strachan, CREEP deputy manager Robert Mardian, and CREEP attorney

Kenneth Parkinson were indicted on charges of conSpiracy. All but

Mardian were also charged with obstruction of justice: and all but

Colson, Mardian, and Parkinson were indicted for perjury. More-

over, Nixon was named by the grand jury as an unindicted co—consPirator

in a confidential report to Sirica.71

Weeks after these indictments, Sirica issued an additional

subpoena which ordered Nixon to produce sixtyafour tapes and docup

ments to be used as evidence during the upcoming trial.72 Deciding

not to confront the judiciary, the president announced on April 29

that over 1,200 pages of printed transcripts would promptly be re-

leased. Though incomplete and heavily edited, the documents Shocked

the public. Conservatives and liberals alike were outraged that a

president would resort to extreme profanity while participating in

an illegal cover-up. Sirica, whose recent decision was a major

factor in the presidential decision to release the documents, had

once again contributed to the unravelling of Watergate.73

Following its receipt of the transcripts, the House Judiciary

Committee notified the president that the printed versions were

unacceptable substitutes for the actual tapes. Consequently Jaworski

obtained from Sirica a decision on May 20 that ordered the enforcement

of the subpoena calling for Nixon to produce the sixtyafour tapes.

. 74

The matter was directly appealed to the United States Supreme Court.
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On July 24, 1974 its decision was announced. In United States
 

v. Nixon, the Supreme Court voted unanimously that the president must

surrender the tapes. In the opinion, written by Chief Justice Warren

Burger, four issues were Specifically resolved. First, it was de-

cided that Sirica's ruling of May 20 was appealable as a final order;

as a result, the case was properly before the Supreme Court for re-

view. At the outset, Burger acknowledged that judicial orders calling

for the production of evidence in a criminal trial are generally

not appealable unless the party seeking review openly resists the

order and thereby risks a contempt citation. This rule, however,

is not absolute. In this case, the justices reasoned that encouraging

the president to flatly resist compliance with Sirica's order merely

to obtain an appeal would be "unseemly" and would "present an un-

necessary occasion for constitutional confrontation between two

branches of government."75 As a result, the Court held that an

exception to the requirement of submitting to contempt was appropriate

and that the case could therefore be properly adjudicated.76

The second issue addressed in the opinion was whether justiciability

was present. Under Article III of the Constitution, a diSpute cannot

be subject to a federal court's jurisdiction unless a bona fide case

or controversy exists between two separate parties. In his brief to

the Supreme Court, White House attorney James St. Clair had argued

that justiciability was lacking because the case constituted an intra-

branch dispute between a subordinate and superior officer of the

executive branch: as a result, two separate parties were not in-

volved.77

The Court rejected this assertion. According to Burger, the "mere

assertion of a claim of an 'intra-branch dispute,‘ without more, has
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never operated to defeat federal jurisdiction; justiciability does not

depend on such a surface inquiry."78 He then cited United States v.
 

.599 (1949) which observed that judges are required to look beyond

the names that symbolize the parties to determine whether Article III

has been satisfied. Applying this principle to the facts in U.S. v.

.Nixgn, Burger stated that the Special prosecutor had been granted

Specified and unique powers by the attorney general as a means of

pursuing his investigation of Watergate. This delegation of authority

directly gave Jaworski the power to contest a presidential claim of

executive privilege if necessary to obtain relevant evidence. The

special prosecutor, therefore, was independent with reSpect to his

legal duties and had the ability to pursue litigation against the

White House deSpite his subordinate role within the executive branch.

The justices consequently concluded that justiciability was present

in the case.79

The next issue addressed by the Court was whether Sirica's

issuance of the subpoena satisfied the requirements of Rule 17(c)

in the Federal Rules of Criminal Procedure. This statute provides:
 

A subpoena may also command the person to whom it is

directed to produce the books, papers, documents or other

objects designated therein. The court on motion made

promptly may quash or modify the subpoena if compliance

would be unreasonable or oppressive. The court may direct

that books, papers, documents or objects designated in

the subpoena be produced before the court at a time prior

to the trial or prior to the time when they are to be

offered in evidence and may upon their production permit

the books, papers, documents or objects or portions 80

thereof to be inspected by the parties and their attorneys.

In his argument before the Court, St. Clair claimed that the subpoena

was "unreasonable and oppressive" because 1) the president was being
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subjected to a mere "fishing expedition" primarily designed to damage

his administration: and 2) the contents of the tapes constitutes

inadmissible hearsay. As a result, Sirica violated Rule l7(c) by

signing the subpoena.81

The justices disagreed. According to the Court, three hurdles

pertaining to the tapes must be cleared before a subpoena may be issued:

relevancy, specificity, and admissibility. Burger had little difficul-

ty in deciding that the tapes were relevant and Specific to any future

criminal trial of administration officials who had been indicted on

March 1. Although the opinion does not address this issue at length,

it suggests that Sirica's subpoena had been carefully tailored to the

needs of a future prosecution at the time the order was issued. Little

evidence suggested that the special prosecutor or the judge were

simply making unreasonable requests as a means of hastening the

impeachment process. This ruling Shattered St. Clair's argument

that Jaworski was primarily motivated by politics instead of pursuing

a reasonable investigation governed by established legal principles.82

The Court likewise adjudged the tapes to be admissible. St. Clair's

argument that the tapes were inadmissible hearsay was based on his belief

that they were a collection of out-of—court statements by persons who

would not be subject to cross-examination during trial. Burger,

however, pointed out that most of the tapes contained conversations

involving several defendants who would likely be cross-examined. He

then provided specific examples in which this evidence could be used

during trial that would not violate the hearsay rule. Following this

determination, the chief justice concluded that the requirements of

83

Rule l7(c) had been fully satisfied when Sirica issued the subpoena.

The final and most critical issue addressed by the Court was
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whether Nixon's claim of executive privilege could defeat Sirica's

order to release the tapes. According to St. Clair, the president

was entitled to an absolute privilege which would prohibit the

judicial process from obtaining White House documents without his

permission under any circumstances. This contention was based on

two grounds which had earlier been asserted by the administration

in Sirica's courtroom: first, there is a need for the protection of

communications between high government officials to ensure an efficient

decision-making process; and second, the doctrine of separation of

powers grants the executive branch a strong degree of independence

within its own sphere.83

The Court rejected this argument. At the outset, it cited

Marbury v. Madison (1803) to dismiss St. Clair's suggestion that
 

presidents may decide when executive privilege will be used. In

that case, the Supreme Court held that Section 13 of the Judiciary

Act of 1789 was unconstitutional; in so doing, it established the

principle of judicial review and the right of courts to determine

what the law is. Nixon, therefore, was not entitled to an absolute

privilege merely because he had asserted it: instead, the judiciary

would determine the extent to which presidential documents may be

protected from judicial examination.83

The Burger opinion then rejected St. Clair's assertion that

a need for confidentiality and the separation of powers doctrine

justified an absolute privilege. The Court reasoned that a release

of communications between government officials which are unrelated

to national security would not seriously threaten the administration's

ability to function as a governmental institution. Moreover, the

separation of powers established by the Constitution was not intended
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to provide absolute independence for the executive, legislature, and

judiciary: instead, the branches were to operate with reciprocity within

the federal system. The chief justice concluded that any serious

danger to a workable government originated from the White House

because of its refusal to obey judicial orders.84

Following its refusal to accept an absolute privilege, the

Court ruled that presidential communications are nevertheless

"presumptively privileged" with respect to judicial or legislative

examination. Quoting United States v. Burr (1807), Burger stated
 

that courts should not be permitted to "proceed against the president

as against an ordinary individual."85 Accordingly, the Court in-

sisted that Sirica's subpoena was valid only if the special prosecutor's

interest in its enforcement outweighed any legitimate interest of the

White House in retaining posession of the tapes.86 After considering

the arguments made by St. Clair and Jaworski, Burger decided that

even a presumptive privilege could not help the administration in

this instance:

We conclude that when the ground for asserting privilege as

to subpoenaed materials sought for use in a criminal trial is

based only on the generalized interest in confidentiality, it

cannot prevail over the fundamental demands of due process of

law in the fair administration of criminal justice. The

generalized assertion of privilege must yield to the demon-

strated, specific need for evidence in a pending criminal

trial.87

The president, therefore, was ordered to fully comply with Sirica's

subpoena of April 18.

This ruling, which demonstrated the independence of the judiciary,

completely destroyed any chance that Nixon could avoid impeachment and

removal from office. Because of the decision, the president was forced
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to release the June 23, 1972 conversation during which he approved

Haldeman's plan directing the CIA to order the FBI to cease its

Watergate investigation.88 Shocked that the president was involved

in the cover-up less than one week after the break-in, Republican

loyalists quickly abandoned their support for Nixon. At a meeting

of the Senate Republican Policy Committee, the senators clearly felt

betrayed that the administration had been deceptive from the be-

ginning. Barry Goldwater was eSpecially furious. "There are only

so many lies you can take and now there has been one too many," he

declared. "Nixon should get his ass out of the White House--today!"89

On August 7, he and other Republican congressional leaders informed

Nixon that he faced certain impeachment in the House and conviction

in the Senate. At this point, the president's closest associates

began to prepare for the transition to a new administration.90

Meanwhile, the House Judiciary Committee passed three articles

of impeachment. The first charged the president with a failure to

"take care that the laws be faithfully executed" by seeking to ob-

struct the investigation into the Watergate break-in. The second

article Stated that Nixon had "abused the powers vested in him"; this

abuse included the program of illegal wiretapping, the misuse of the

FBI and IRS for political harassment, the creation of the plumbers,

and other activities. Finally, the committee charged that the

president had sought to impede the impeachment process by refusing

to surrender the White House tapes to the Congress. Faced with a

hopeless situation, Nixon announced his resignation on August 8 to

be effective at noon the following day.91

V

Having examined the trial of the Watergate burglars and the battle
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for the White House tapes, it is appropriate to offer several con-

clusions. First, Nixon would have undoubtedly finished his second

term had the judiciary not taken an activist and independent role

in uncovering the scandal. In particular, the McCord letter, the

establishment of the Ervin committee, the Saturday Night Massacre,

and release of the White House tapes were all caused by or strongly

related to judicial action and decisions throughout the crisis. Though

the Congress also contributed to Nixon's fall, it failed to investi-

gate until after the burglars were convicted in January 1973. Indeed,

the judiciary was the only branch of government that seriously in—

vestigated Watergate in 1972.92

The actions of Judge Sirica eSpecially contributed to the

fall of Richard Nixon. Though pressured by the administration,

Sirica continued to search for the causes of the scandal and to

demand accountability for those reSponsible. In his memoir To Set

The Record Straight, Sirica indicates his support for judicial
 

activism that made his decisions possible:

The basic strength of our system of government is tied

to the continuing independence of the judicial system

from political and social pressures. As a trial judge, I

found that the greatest pleasure I derived from my work

was that very independence. And I offer no apologies or

regrets to anyone for the action I took in the break-in

trial. . . Simply stated, I had no intention of sitting

on the bench like a nincompoop and watching the parade

go by. If the action I took constitutes the action of 3

a so—called "activist judge," I plead guilty to the charge.

The decisions of appellate courts and the Supreme Court also

reflected an aggressive judiciary. By rejecting the administration's

"executive privilege" defense, the judiciary demonstrated its willing-

ness to challenge an imperial president who had little appreciation
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for constitutional limitations on his power.

A second conclusion is that the judiciary assumed this activist

demeanor because the administration participated in extensive illegal

conduct which was not related to national security. This becomes es-

pecially clear when placing judicial activism into historical per-

spective. Between 1790 and 1956, for example, the Supreme Court

adjudicated approximately 800 cases dealing with presidential power.

Of these, only thirty-eight, or less than five percent, were decided

against the president. Indeed, the Supreme Court has succeeded in

expanding, rather than contracting, presidential authority in many

instances.94

This is especially true when national security issues are de-

cided. The Supreme Court, for instance, has decided that the presi-

dent's war powers are virtually unreviewable: that these powers may

be extended into postwar periods; that he may order the execution of

aliens: that 100,000 Japanese-Americans may be relocated and confined;

and that the Gulf of Tonkin Resolution constituted sufficient con-

gressional ratification for continued American combat in Vietnam.95

However, the Court is more likely to rule against presidents on

matters not related to national security. Thus, it decided that Specific

provisions of the New Deal were unconstitutional: that the president

does not have an unlimited ability to dismiss independent agency

commissioners: that Harry Truman could not legally order the federal

government to seize major steel mills during a strike; and that the

president does not have unlimited discretion to refuse to Spend money

appropriated by Congress.96

Also unrelated to national security was Watergate. Despite Nixon's

assertions to the contrary, his administration participated in Water-
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gate solely for domestic political purposes. This factor, in

addition to the extensive criminal conduct of the White House, con-

tributed to the first Supreme Court decision in which an incumbent

president was compelled to do an affirmative act.97

It has occasionally been suggested that the legacy of "Earl

Warren liberalism" contributed to the activist demeanor of the jup

diciary during Watergate. This is a misleading assumption. In U.S.
 

v. Nixon, each Nixon appointee, except William Rehnquist who did not

participate, voted against the president. And Judge Sirica, who had

participated in Republican Party politics and voted for Nixon, cer-

tainly did not have a strong liberal reputation within the federal

judiciary.

Moreover, the Warren Court was noted for its activism in civil

rights, criminal procedure, and first amendment issues: its legacy does

not include confronting excessive presidential power. Although it in-

validated numerous state and local laws, the Warren Court was reluctant

to challenge presidential decisions during its tenure.

A final conclusion is that the Watergate experience does not

constitute a guarantee that similar abuses will be uncovered by the

judiciary in the future. DeSpite the activist role that the courts

assumed, Nixon almost succeeded in covering up the scandal. Had the

Watergate burglars not been arrested, for example, it is questionable

that any investigation would have followed. And had Nixon not in-

stalled the taping system, the evidence needed to implicate his

administration would have been lacking.98

Despite this dilemma, the judiciary continues to serve as an

important limitation on presidential power. It remains to be de-

termined whether it will challenge the executive branch more
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aggressively as a result of the Watergate experience.
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