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ABSTRACT

MANAGING THE NATION'S WATERS WITHOUT WASHINGTON:
THE INTERSTATE COMPACT EXPERIENCE

By
James Perry Hill

The growing regional imbalance in water supplies has
raised political tensions between water "surplus" states and
water "shortage" states over control of surface and
groundwater supplies. The result has been a growing fear
among water surplus regions like the Great Lakes that
pressure on Congress from politically powerful water storage
states may result in eventual federal preemption of this

traditional state management function.

In light of the regional character of most water
resources and the collective action problems this fact
raises, numerous regional efforts have been attempted by
states. The most powerful device available from a legal
standpoint to ensure that water resources policy or policies
reflect regional variation while avoiding wholesale federal
Preemption is the interstate compact. However, studies of
interstate compact commissions are dated and largely

descriptive.

Accordingly, a new theoretical effectiveness model is
developed in this dissertation. Then, the model is applied
to the entire population of interstate water compact

commissions, utilizing a nationwide survey of all interstate



water compact commissions as well as objective data obtained
from legal and historical documents associated with each

compact.

Seven general hypotheses of what constitutes an
effective interstate compact commission, drawn from the
compact literature, are tested to determine whether or not
they conform with the findings of the new effectiveness
model. The model's explanatory power is further tested by
applying it to three comprehensive interstate water compact

case studies.

The dissertation concludes that the interstate compact
commission can be an effective mechanism for regional water
management and potentially for other regional resources as

well.
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CHAPTER 1

FEDERALISM AND WATER POLICY IN THE U.S.

Introduction

In a decade when the United States went to war over the
issue of control over the world's strategic Middle East oil
supply, it would seem to make little economic sense that
national concern anywhere near approaching that of oil would
occur over control of the nation's supplies of water, one of
the world's cheapest commodities (Anderson, 1991). 1Indeed,
in light of the relative per capita water surplus of water
in the U.S. compared to countries in the Middle East (See
Table 1), it would seem on the surface that water policy
would be an unlikely candidate for a divisive national
debate.

Yet, U.S. journals continue to use the words "crisis"
and "water wars"'!' to describe the problems associated with
the nation's supply of fresh water, a commodity that
Anderson (1991:10) refers to as the new "white oil". Tubbs

(1983:920) predicts that the water crisis of the 1990's will

! see "Water Crisis in the 90's". The National Journal,
August 17, 1985; p. 28 and "First Volleys of New Water Wars"

U.S. News and World Report, May 30, 1998; p. 20).
1
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rival the oil crisis the U.S. experienced in the 1970's.
Perhaps, U.S. Senator David Durenberger put into perspective
this seeming contradiction in the U.S. between
the economics and the reality of water resource management
when he observed: "Water is a political, not an economic,
commodity." (Griffin, 1987:277)

The uniqueness of U.S. "hydropolitics" is attributable
in part to several factors: (1) there are three sovereigns
asserting authority over water suppliesz; (2) there has
never been an affirmative U.S. national water policy to
ensure equity and uniformity in the use and control of the
nation's water, a fact which has led to excessive watershed
parochialism and extraordinary federal subsidies of regional
water projects; and (3) there is a tremendous regional
imbalance in the fresh water supply among the various
regions of the U.S., a situation aggravated by a declining
quality in the existing fresh water resources.

These factors, coupled with the fact that water is not
bound by political boundaries and is a classic public good
subject to collective action problems, have resulted in what
Jamail, McCain, and Ullery (1978:53) have described as a
U.S. water policy arena that is:

"extremely fragmented, with a multitude of diffuse
interests pressing their demands from within as well as

2 see A. Dan Tarlock (1987) where he argues that
federal, state and Indian reserved rights create three
sovereigns who must be consulted in interstate water rights
decisions.
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without the decision-making system."
This fragmentation of water resources control has

created a confusing and highly conflictual situation that
Congress has been unwilling to rectify by national
legislation. The result has been a growing imbalance in the
water quality and quantity of U.S. water supplies, for all
intents and purposes leaving the states to their own devices
to fend off water diversion. Individual state attempts to
protect their water supplies have only exacerbated regional
water imbalances, and diversion threats to water surplus
regions such as the Great Lakes basin have further
heightened water supply tensions. As Cole-Misch (1986:87)
summarized the situation:

"The need in the future for water throughout the U.S.

portends a conflict both national in scope and horrific

in intensity. The groundwork has been laid for a

fierce, divisive battle between the "haves" and the

"have-nots", and history shows that it is the "have-

nots" who are likely to win. If the decision is left

up to the federal government and the courts, those who
have the water in this country will lose their
exclusive right to that resource -- and the cost of
diverting water to drier climates will not be an
effective obstacle."

What options are available to water "surplus" regions
such as the Great Lakes basin in order to avoid Cole-Misch's
dire prediction? Stewart (in Price,1982) argues that there
is a reluctance by Congress to resolve such water conflicts,
and the federal courts more recently have retreated from

their active involvement in equitably apportioning water.
However, Tubbs (1983:942) warns that as the supply of



S
western water continues to decline, the federal government
will be forced to develop some kind of national water policy
unless a nonfederal alternative can be developed.

States in water surplus regions such as the Great Lakes
which are facing declining populations and consequently
diminishing political power cannot expect a favorable water
policy in a U.S. Congress increasingly dominated by water
shortage states of the South and West. Nor is reliance on
the uncertainty of court decisions a desirable alternative.

In the first three chapters that follow, this study
will eiplore the various nonfederal options available for
equitably and effectively filling this need for a more
equitable U.S, water policy, options Elazar (1962:162) terms
"federalism without Washington”. Subsequent chapters will
develop a model for evaluating the effectiveness of a
constitutionally-recognized interstate compact commission in
handling the unique regional water supply issues in the U.S.
federal system.

More specifically, this study will begin with a brief
background of U.S. water policies, exploring the specific
problems and barriers that now exist in modifying existing
water policies. A discussion of the peculiar hydropolitics
associated with U.S. water issues and the accompanying
political tensions that have arisen under our federal system
will serve as a backdrop for this focus on nonfederal

solutions.
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Chapter II of this study will explore the various sub-
national alternatives to the development of a uniform
federal water policy, analyzing the strengths and weaknesses
of each option as a viable alternative to a federally
imposed water policy. Then, attention will be focused upon
the interstate compact as the premier binding legal
instrument for developing a regional water policy based upon
watershed rather than state political boundaries.

Chapter III will provide an extensive exploration of the
practical and theoretical strengths and weaknesses of the
interstate compact commission as a nonfederal, institutional
alternative for developing an effective water policy in the
United States.

Utilizing the principles of organizational theory
relevant to the study of regional public organizations,
Chapter IV will then review the relevant theoretical
literature and examine various theories as to what
constitutes an effective organization from the perspectives
of various schools of organizational theory. 1In light of
the controversy surrounding what constitutes an effective
organization from an organizational theory standpoint, this
study then will define and construct a theoretically
justifiable methodology for identifying what is an effective
interstate commission.

Chapter V will include an analysis of common
structural, legal, and political variables associated with

the existing interstate water compact commissions deemed



7
"effective®. These variables were isolated and defined
utilizing historical accounts, legal studies and the
legislative histories of each of the compacts (objective
effectiveness measures), as well utilizing the responses
from a 1991 nationwide survey of interstate compact
commissions developed for this study (a subjective
effectiveness measure).

Three case studies of interstate water compacts then
will be used in Chapter VI as a further test of the validity
of the variables identified in this study. The compact
commissions examined were chosen because of the varying
geographical location, their differing size, and their
relative effectiveness ranking. Thus, the Delaware River
Basin Compact Commission (DRBC) (deemed a relatively
effective commission in this study), the Great Lakes
Commission (also deemed a relatively ineffective commission
in this study, although more marginal than the DRBC), and
the California-Nevada Commission (deemed as ineffective
because of its failure to achieve Congressional approval)
were selected for this study.

Chapter VII summarizes the findings and significance of
this study. It also attempts to frame this issue of
interstate water compact effectiveness into the larger
context of the need for future research into the
effectiveness of regional governance.

The study of interstate water compacts per se may seem

to be a specialized and relatively small part of the
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political reality of the U.S. federal system. However, the
potential for these commissions to effectively resolve
impending water wars while preserving some semblance of
state authority warrants this attention. Furthermore, if
this study also can help in the identification of guidelines
for the development of effective regional organizations in
general in a federal system that formally provides no room
for a regional sovereign, then this study will have made a
significant contribution to the study of cooperative

federalism as well.

Historical overview of U.S., Water Policy

In light of growing regional imbalances in water
supplies, the current focus of U.S. government attention on
water resource issues has shifted from one of water
development to one of better management of existing
supplies, including environmental quality issues.? (see
generally Schmandt, Smerdon, and Clarkson, 1988). Indeed,
shifts in emphases of government attention towards
significant policy issues have been a hallmark of the U.S.

federal system.* Richard Stewart (Price, 1982) describes

3 Environmental protection issues have become the focus
of more and more federal involvement, with the states
largely relegated to an implementation role in such areas as
air and water quality. The issue of water quantity,
howvever, is still an area of considerable state involvement
and hence the focus of this study.

¢ see generally Downs, "The Life Cycle of Bureaus" in
(1967), pp. 5-23. Down's theory in part
discusses the effects of age upon bureaus in terms of their
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the historic operation of the federal system as a
dialectical process, alternating between surges of
centralization and decentralization.

However, to truly appreciate the obstacles facing
attempts to better manage the nation's water resources of
the U.S, a basic understanding of the historical and legal
bases for state and federal involvement in the water arena
is provided. This background will highlight the subsequent
political constraints that limit water policy options.

Pre-1900 Water Policy in the U,.S.

With the exception of overriding federal navigational
rights, U.S. water policy in general prior to the twentieth
century vested primary responsibility for control of water
resources to the individual states. This state dominance
resulted more from federal deference to state water laws
than to any specific legal doctrine, for in theory the
federal government has the power to apportion interstate
streams subject only to limitations of the Fifth and
Fourteenth Amendments to the U.S. Constitution (Tarlock,
1987::637). Individual states, in turn, relied upon either
English riparian rights or prior appropriation doctrines as
the primary methods for allocating surface water resources

while groundwater was assumed to be owned by the individual

attention to policy issues and overall agency performance.
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states.’ The doctrine of riparian rights, whereby only
owners of tracts of land contiguous with the water's edge
are entitled to use of the water, has evolved mainly in the
Eastern U.S. Today, a riparian's use of the water is
subject to numerous statutory and court case exceptions,
including the requirement of "reasonable use" of the water
to protect against abuse of water resources by upstream
riparians to other downstream riparians. However, riparian
rights doctrine is based upon protecting the water rights of
all landowners abutting a body of water.

The doctrine of prior appropriation, on the other hand,
places no legal significance on the users proximity to a
water course. It is based on the assumption that first in
time (in terms of water usage) is first in right, without
concern for other water users (Stephenson, 1982:655) and is
primarily a Western U.S. phenomenon. While this doctrine
has been modified in many states through a permit system to
review beneficial uses as well as to determine priority
uses, it is a much harsher doctrine than the riparian rights
systen.

A third system, called a hybrid doctrine, developed in
states like California, Kansas, and Nebraska. As Getches
(1990) explains, this doctrine initially recognized riparian
rights but later converted to a system of appropriation
while still preserving existing riparian rights.

> see Goldfarb (1990) and Tarlock (1987) for more
detailed descriptions of these two doctrines.
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As a result of these divergent state water doctrines,
the U.S. has in essence evolved into three distinct
geographical water regions (See Figure 1), This factor alone
is a significant barrier and disincentive for developing a
uniform national water policy, although it could be a
unifying factor in many regional solutions As long as water
supplies did not outstrip demand, this patchwork quilt of

individual state water policies was sufficient for the U.S.
Post-1900 Water Policy in the U.S.

After the turn of the century, however, federal
involvement in water quantity issues began to change,
especially in the Western U.S. The reason for this change
can be traced to at least three factors: (1) increased
state demands upon a fixed and limited supply of fresh water
as a result of growing state populations®; (2) an increase
in the number of conflicting state claims on interstate
waters in the West (Murray, 1984:500) in a region where the
federal government also owns a significant portion of the

land’ and has a significant interest the resolution of

6 It is estimated that 40% of U.S. territory (primarily
the Western states) receives only 13% of its rain (Elliot,
1991:30) .

7 The federal government owns 79% of Nevada, 61% of
Idaho, 60% of Utah, 52% of Oregon, 47% of Wyoming, 45% of
California, 45% of Arizona, 33% of New Mexico, 30% of
Colorado, and 30% of Montana (Will, 1991).
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interstate water supply issues® and (3) Congressional
willingness to actively participate in and finance large
scale water development projects, in part because of
confidence by many in Congress in the ability of federal
technical experts to answer water resource questions (Light
and Wodraska, 1990:597) and in part because of the favorable
political pork barrel benefits it provided individual
Congressmen.

However, then as today, the appropriate role in terms
of federal involvement in water policy issues has been
puzzling, with the federal government described by Light and
Wodraska (1990:597) as "floundering to define its mission
and role.” 1In the pre-New Deal era, beginning with the
unsuccessful efforts of President Theodore Roosevelt to
coordinate federal and state water policies for river basins
through an Inland Waterways Commission (Light and Wodraska,
1990:594), the federal government sought piecemeal
participation in water policy development.? Federal court
decisions involving these efforts in general seemed to
suggest that this limited foray into water allocation was a

prudent course for the federal government. However, the New

8 Absent U.S. involvement, water issues were generally
handled by the federal courts on an ad hoc and increasingly
unsatisfactory manner. (See Stephenson, 1982:656)

% For example, Congress passed the Reclamation Act of
1902, 43 USC sec. 371 et seq., the Rivers and Harbors Act of
1909, 35 Stat. 815, and the Flood Control Act of 1917, 33
USC sec. 702 et seq. See Caldwell (1947) for a concise
overview of federal historical involvement in water issues.
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Deal brought a new and increased federal involvement, both
in the creation of the TVA and a new federal commitment to
the conservation era and the idea of multiple purpose river
basin development (Tarlock, 1987:637). Executive branch
efforts in the 1930's established a National Resource
Committee and a National Resource Planning Board (Light and
Wodraska, 1990:594). Meanwhile, Congressional efforts began
with the passage of the Flood Control Act of 1936 (Rhodes,
1981:2). Thus, legislative and executive branches pursued
parallel yet uncoordinated efforts that significantly
increased federal intervention in the water arena.

However, growing public dissatisfaction with federal
efforts in water resources development led to attempts by
Congress beginning in the late 1940's to develop a more
cooperative water resources policy with the states in order
to improve management and coordinate federal and state
efforts in this area (Caldwell, 1948:238). Attempts to
develop a cooperative federal-state water resources policy
culminated in the passage of the Water Resource Planning Act
of 1965. Outside of federal efforts in the pollution

10

control arena'™, this Act represented the high watermark in

0 Federal water pollution efforts attained dominant
status in terms of federal regulation and expenditures in
the 1970's with the passage of the Clean Air Act of 1970 and
Clean Water Act Amendments of 1972. Federal involvement in
water resource development, especially in the West, declined
as federal resources were diverted to other areas of the
economy. The decline of the federal pork barrel for water
resources was vividly demonstrated by President Carter's
veto of a number of federal water resource projects, which
until then had been seen as the sacred cows of their



15
federal water policy participation, creating five federal
river basin commissions to encourage intergovernmental

coordination in federal water policies.!!

The Federal Withdrawal

The declining fiscal state of the nation's economy in
the late 1970's and early 1980's brought to a head the issue
of federal intervention in water policy issues, confronting
Presidents and Congress with the new reality of federal
water policy. It had become increasingly apparent that the
federal government was unable to continue to fund expensive
water development projects in the West, a prime source of
political pork barrel politics for Western Congressman.
Thus, Congressional enthusiasm for federal water policy
intervention in state water issues waned. As Schmant,
Smerdon, and Clarkson (1988:28) noted:

"In contrast to its former active participation in

water development projects, the federal government is

leaving it up to the states to develop their own plans
and provide most of the necessary financial support."

In addition, the federal government was deterred from

new dam building because there were few suitable rivers left

powerful Senators and Congressmen Sponsors.

" The Commissions established under the Water
Resources Planning Act of 1965 (42 USC sec. 1962 et. seq.)
were abolished by executive order in 1981. It should be
noted that these commissions were not created by compact but
rather by federal legislation. Furthermore, their purpose
to coordinate water resources planning was accomplished by
federal funding rather than by regulation.
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and "a phalanx of environmentalists guards those that are."
(U.S. News and World Report, 1988:20). Thus, recent efforts
by Congress and the Bush Administration to push for regional
solutions that give states more flexibility to find
solutions to water issues represent a retreat from the
national focus of New Deal water policy but not a solution
to the overall regional imbalance problem.

However, today there is still considerable Western
state reliance on federal water development projects.
According to a Report to the Great Lakes Governors (1983:4),
30% of the population of Western states depend upon a water
supply that is over a hundred miles away and involves over
150 separate interbasin transfers. As Tarlock 1987:637)
observed, a lack of federal involvement in a water
allocation problem of this increasing magnitude forces the
states to fight among themselves over how shared streams are
to be divided, leaving them with the options of informal
agreements, equitable apportionment by the courts,
interstate compacts, or in some instances abiding by the
terms of international treaties with Canada and Mexico.

As several writers have noted, "with the federal
government withdrawing from water resource management, the
question is how effective are the states in taking the
initiative and addressing this issue?" (Schmandt, Smerdon,
and Clarkson, 1988:13). If the solutions chosen by the
states are not satisfactory, political pressure will

increase to return to and even increase federal intervention
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in the water policy arena with the accompanying impact that
this policy change will have on federal-state relations.

Tension and Gridlock in U.S. Water Policy:
Congress, The Courts, and The States

While the history of Congressional intervention in
water policy has been an uneven one, Congressional
involvement in the area of interstate water allocation has
not. With few exceptions'?’, Congress has been reluctant to
become involved in interstate water allocation disputes
between states.

The reasons for this Congressional hesitancy to
intervene are both political and structural. From a
political standpoint, with the decreasing federal ability to
fund politically popular water development projects, there
is little political incentive for members to take a
leadership role in this controversial arena (Light and
Wodraska, 1990). Any water policy proposal reaching a
deficit-ridden Congress is likely to generate only unpopular
federal regulations and unfunded mandates.

Furthermore, interstate diversions are far more likely
to foster politically balanced, state versus state
opposition. As Abrams (1983:622) summarizes the political

situation, "Rough parity of power exists between rival

2 The Supreme Court in Arizona v. California 373 U.s.
546 (1963) ruled that Congress had in effect apportioned the

Colorado River waters when it authorized the Boulder Canyon
Project Act (43 USC sec.617).
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states, a parity that has no parallel in the intrastate
context.” Members of Congress not directly affected by the
interstate water conflict have little to gain in terms of
political capital by attempting to resolve these extremely
divisive state against state conflicts.

A structural perspective would also explain the
congressional reluctance to intervene. The federal-state
water management structure is as uncoordinated as it is
large. There are 18 federal agencies in 7 departments and
seven independent agencies with some type of water
management responsibilities. In addition, there are 25
separate water programs with 70 separate appropriation
accounts, 23 committees and subcommittees in Congress with
water policy responsibilities, 200 federal rules and
regulations concerning water management issues, and over
100,000 entities engaged in some aspect of water management
at the state and local level (Light and Wodraska, 1990:479).

According to a recent study by the Interstate
Conference on water policy (1990:1) this sprawling and
uncoordinated structure has created a "water decision
gridlock" problem in the U.S. Symptomatic of this gridlock
are (1) turf battles among the various bureaucrats involved
in water management issues, (2) agency inertia and strict
adherence to agency missions accompanied by an unwillingness
to change standard operating procedures in order to reflect
a problemshed perspective to water issues, (3) redundancy in

hierarchical reviews, and (4) a lack of finality in
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decision-making (Interstate Conference on Water Policy,
1990:1) .

Furthermore, there would be little political capital in
being a champion of economy, efficiency, and even-handedness
by attempting to break this gridlock (Light and Wodraska,
1990:478), and philosophically at this time there would not
be much support for a federally dominated water policy in
this multiple interest arena.

With all of the fiscal, political, and structural
barriers to effective water policy and the political risks
that federal intervention in interstate water policy raises,
it would appear that the Congressional preference would be
for new regulations to be implemented by the states (Murray,
1984:514). Recent executive branch decisions would also
seem to support this idea of decentralizing federal water
policy. Both the Reagan and Bush Administrations have
embraced a watershed rather than political boundary model
for a federally supported national water policy program.13

However, a number of events in the courts and Congress
in recent years have raised fears among states that U.S.
federalism may be entering another era of centralization
with a decided impact on water policy. Signs of this new
centralization tendency can be found in recent decisions

handed down by the U.S. Supreme Court striking down hundreds

3 see Davis (1991:739) on the Bush Administration's
plans to seek regional solutions to handle entire ecosystems
and Moore (1986:4) on the Reagan Administration's emphasis
on watershed planning.
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of state and local laws, which have strengthened overall
national authority in general. Congress also has been
active in recent years in asserting its authority over
states and local governments, enacting 190 statutes
preempting state and local authority between 1969 and
1989.%

Recent U.S. Supreme Court decisions enhancing the power
of Congress over otherwise traditional state functions have
only served to heighten tensions between the states and the
federal government. Gage (1990:163) argues that after the
Garcia and Baker cases'’, states will now be treated "like
special interest groups just like any other special interest
and must seek redress in the political process."

In particular there is a growing concern about the
timing of the Court's decisions strengthening the hand of
Congress at the very time Congress may be forced to
unilaterally intervene politically to resolve increasingly
divisive water policy disputes (Gage, 1990:163). Unless the
states undertake effective approaches to handle growing

regional water supply problems, federal intervention may

% over our nation's 200 year history, Congress has
enacted a total of 354 statues explicitly preempting state
and local authority. Thus the 190 statutes enacted between
1969-1989 represent over half of all the preemptive statutes
enacted in our nation's history but represent only 10% of
our constitutional history (Hawkins, 1990:10).

* see Garcia v. San Antonio Metropolitan Transit and
South Carolina v. Baker, where the court ruled that Congress
itself, not the Tenth Amendment, is the only check on
utilizing the federal commerce clause power to regulate the
states.
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indeed be required. Specific concern over federal
intervention in water allocation and policy issues has
arisen because of a series of recent federal court cases
that have held that water is an item of interstate commerce
and thus subject to Congressional regulation whether it is
surface water'® or groundwater'’. Thus, Murray (1984:510)
concludes that as an article of commerce, water would be
subject to Congress' commerce clause power whether it is
transferred in intrastate or interstate commerce, a major
shift in power away from traditional views of water as
primarily a state issue.

With the Court's decision in Sporhase signalling a
decline of the theory of state ownership of water resources
(Wilder, 1984:473) and the evolution of the Court's earlier
declared Winter's doctrine'® that has given Native American
tribes the ability to asset claims to vast quantities of
diminishing Western water sources (Tarlock, 1987:633), the
stage appears to be set for water shortage states to press
their water allocation beyond state boundaries. The Courts

are not the ideal institution to resolve these matters.

“ carr v, City of Altus 385 U.S. 35 (1966) per curiam,
aff'g 255 F. Supp. 828 (W.D. Tex 1966)

7 sporhase v. Nebraska 458 U.S. 941 (1982), where the
court found a significant federal interest in conservation
as well as in fair allocation of diminishing water
resources.

® Tn Winter's v. U.S. 207 U.S. 564 (1908), the Court
recognized a new source of water rights for Indian tribes,
creating federal reserved rights for the benefit of Indian
reservations.
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They traditionally have been uneasy and reluctant to
adjudicate interstate water controversies for two basic
reasons: (1) because of the vague standards available to the
court to resolve these controversies (Peck, 1982:198), and
(2) because allocation of water is a political and social as
well as a legal issue, one which they are ill-equipped to
address (Tader, 1986:278).

However, Hawkins (1990:11) argues that the Court's
decisions in Garcia and Baker have converted the primary
limits on national power with respect to state and local
authority from constitutional limits to political ones. The
result, Hawkins (1990:12) concludes, is that Congressional
actions will be "checked only by voters and the political
muscle of state and local government in the national
political process". His conclusion is not a very comforting
one for a water "surplus" region like the Great Lakes Basin,
which is facing declining political strength in a Congress
increasingly dominated by the fast-growing water shortage

states of the South and West.

Federalism Under Fire: The Regional Solution

The current fiscal constraints on the national
government, due to ballooning federal deficits, present a
mixed blessing for states concerned about increased federal
intervention in state water policies.

on one hand, federal fiscal difficulties present new

opportunities for states to retain a significant amount of
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control over the state water supply and allocation matters.
With the demise in 1981 of the Water Resources Council and
the River Basin Commissions formed under the Water Resources
Act of 1965, Light and Wodraska (1990:594) observed that "no
alternative mechanism has emerged for overseeing
intergovernmental and interagency issues dealing with
national water policy". 1Indeed, fiscal constraints are
nudging state and federal agencies closer together as they
become more dependent upon each other for support. The new
fiscal realities of U.S. federalism means a new role for the
federal government, at least for the time being.

Stanfield (1985:1885) describes this new role as
follows:

While the federal government is integrally involved in

the new institutional relationships, its role is

changing from the holder of the purse strings and
dictator of all the rules to influential participant in
the joint decision-making.

On the other hand these fiscal constraints have fueled
Western demands for alternative water sources to replace
declining federally-funded water development projects. As
Lindsey (1985:10) concluded,

As a result of Congress' unwillingness to finance

ambitious reclamation projects, many water specialists

expect water-rich states, mostly in the northwestern
tier, to come under growing pressure to share their

water with other states that need it for urbanization
and agriculture.
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The fear is not that there will be a dramatic federal
take-over of intrastate and interstate water policy. As
Lawrence Tribe (in Heron, 1985:24) noted:

Of course, no one expects Congress to obliterate the

states, at least in one fell swoop. If there is any

danger, it lies in the tyranny of small decisions -- in
the prospect that Congress will nibble away state
sovereignty, bit by bit, until someday essentially
nothing is left but a gutted shell.

However, this concern over a continuing decline in
state authority is a very real one if the states are to
remain active participants in water policy issues. The
solution seems to lie in the states finding regional
mechanisms to handle water issues beyond individual state
political boundaries.

Indeed, such a course would be consistent with the
earlier mentioned interest of Congress and the Bush
Administration to find solutions encompassing the entire
watershed, rather than individual state water policy. It is

the issue of analyzing effective regional alternatives to

which this study will focus its attention in Chapter II.



CHAPTER 1I

REGIONAL APPROACHES TO U.S. WATER POLICY

Introduction

Oover sixty years ago, two eminent legal scholars argued
that regional thinking was not only theoretically valuable
but also politically invaluable for realizing national
goals. Frankfurter and Landis (1925:729) concluded:

We must not deny ourselves new or unfamiliar modes in

realizing our national ideals. Our regions are

realities. Political thinking must respond to these
realities. Instead of leading to parochialism, it will
bring a fresh ferment of political thought whereby
national aims may be achieved through various forms of
political adjustments.

Today, the need for some form of regional governance is
even more apparent, spurred by international interest in
transboundary frontiers, a rise in ecological understanding
and awareness, a decline in the federal presence in water
issues, and a growing need for states to address their
problems in their natural context (Foster, 1987:36).
Accordingly, this chapter will explore the various regional

alternatives to federal action, focusing on those aspects of

regionalism dealing with interstate relations.

25
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The chapter will first explore the basic problem of
defining a region. Then, regional options and their
suitability for handling interstate water resource issues
are analyzed. Finally the chapter will examine the
usefulness of these alternatives as compared to the

interstate compact.

Regionalism in a Federal System

David Nice (1984:494) once described interstate
relations as "something of a twilight zone in the field of
intergovernmental relations", and the regional organizations
that developed in the U.S. were described disparagingly by
Martha Derthick (1974:20) as "excrescences on the
Constitutional system."

Oran Young (1989:4), analogizing from an international
perspective, provides the additional criticism of regional
organizations; namely that "...simply introducing
organizational arrangements in the absence of social
conditions required to sustain cooperation is not sufficient
to solve collective action problems in any human society."
Although many natural resource problems including water do
not fit neatly within the political boundaries of a state,
to assume that any regional organization would be better
than the federal alternative would be a serious error.

Studies have shown that regional agencies that are

centrally planned by the federal government and dependent
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upon the government carrot are unlikely to succeed. '*
Similarly, a regional organization administering an
arbitrary boundary that obscures the true dimensions of a
region is also fraught with difficulties (Foster, 1987:28).

Yet, despite these criticisms, there has been a
significant resurgence of regionalism in recent years?®
that requires further examination.

This regional resurgence is particularly noteworthy
because of the rather formidable barriers that the U.S.
federal system has erected to such "new" units of
governance:

1. The U.S. Constitution formally recognizes only two
units of government -- the federal government and
state governments. Attempts by the federal
government to create new regional organizations
raise the problem of diminishing individual state
power over resources within their respective
jurisdictions. Furthermore, attempts by states to
create interstate arrangements raise the potential
problem of Congressional preemption

(Bradshaw, 1988:124).

¥ see generally the conclusions of Derthick (1974) on
centralization leading to weak and ineffectual regional
organizations and Foster (1987) on the perils of federal
funding dependency.

2 gee generally Keon Chi's 1990 article entitled
"Interstate Cooperation: Resurgence of Multi-state
Regionalism".
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2. Regional organizations have in the past been
perceived unfavorably both by political actors in
the federal system and by the public as a whole.
The Advisory Commission on Intergovernmental
Relations (1972:163) noted that state and federal
bureaucracies perceive these organizations as
potential competitors, legislators see them as
another new mouth to feed, and the public sees
them as another layer of regulatory burden whose
costs oftentimes seem to outweigh their benefits.

3. Regional or decentralized management of a
collective good such as water in a multi-state
system presents an additional classic collective
action problem. Traditional federal theory
presupposes that a centralized coercive authority
is required to overcome such a collective action

problem.?!

2! However, contemporary game theory suggests
decentralized cooperation is possible under certain
circumstances. (See generally, "to Form a More Perfect
Union? Federalism and Informal Interstate Cooperation"
Harvard Law Review (1989) for a more thorough discussion of
the game theory issue. For example, Chi (1990:59) points to
several positive incentives for state cooperation, including
the gradual devolution of federal responsibilities due to a
decline in federal funding in the water arena, the
developing mutual interest of states in better planning and
communication over diminishing common water resources, and
the general desire to improve state management and programs
in light of U.S. Supreme Court equitable apportionment
decisions. Chi (1990:62) also points to several advantages
of state cooperation, including pooling the states'
expertise, experiences, and resources as well as raising
policy issues more effectively and enhancing state
visibility in Washington and overseas.
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The federal barrier problem is exacerbated by
difficulties in defining the appropriate scope of a regional
organization in the U.S. federal system. It is this problem
of region definition that is the topic of the next section
of this chapter, followed by an analysis of the
appropriateness of various categories of interstate

cooperation for handling regional water policy management.

Defining the Region

Bradshaw (1988:29), noting historically the various
ways regions have been defined,?® succinctly presents the
basic problem of defining a region: "there is no agreement
on a set of accepted regional divisions within the nation's
borders". In fact he further notes that regions have come
to be defined in such a variety and combination of different
criteria that regions "defy precise and consistent
definition" (1988:29).

For example, different combinations of criteria
(watershed, local and state boundaries, etc.) in the past
been used to define the physical boundaries of a particular
region, making use of comparative data analysis which are
based upon differing definitions of regional difficulty.

The initial problem of this study is how best to define

a region for purposes of water resource management. To

2 por example, regions have been defined by the
natural environment, cultural background, geographical
regions, economic-political systems and different
combinations of the above criteria.
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overcome the problems of defining a region previously
outlined this task, it is useful not only to examine current
regional arrangements but also to explore on a broader basis
what theoretically and historically precipitates regional
action. Bradshaw (1988:8), using the Confederacy, federal
regional commissions, and Frostbelt regional efforts as
examples, notes that in each of those cases "a regional
consciousness led to the organization of interests and to
coordinated political action in a variety of ways".

Thus, we begin defining a region by first defining the
general philosophical foundations of an ideology called
regionalism. Bradshaw (1988:8) provides a clear exposition
of the regionalism ideology:

(Regionalism) involves the belief that a regional

solution may be found for social, economic, or

political problems, and often results from a community
of interest or embattled position in time of economic
hardship or political stress.

Foster (1987:19) argues that symbolic politics plays an
important role in the development of regional consciousness,
and that "a program built around (the political symbol of) a
prominent resource or issue is often the essence of
successful regional action". Obviously, a river or lake
basis provides such a political symbol and also coincides
with what bioregionalists would call a natural region or
wvatershed. Watersheds, argues one geographer (Berg,

1985:2), provide a solid operational basis for organizing
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and managing relations between humans and their local
environment.

In addition, the growing threat of federal
intervention in state water policy issues provides the
catalyst for embattled states to develop a regional
consciousness towards a clearly defined watershed as a
response to this federal threat. King (1957:355) further
argues that most water basins of any consequence normally
encompass several states, but states have a common interest
in opposing a federal solution because:

Since the various watersheds of the country have varied

problems, each somewhat peculiar to the region, the

paramount responsibility for regulating the proper use
of water rests with the states of the respective
regions.

Although there may be some physical basin overlap from
an adjacent watershed when using drainage basin or watershed
as the basis for defining an effective regional water
resource management, many writers concerned about the issue
of regionalism agree that the drainage basin of a lake or
river is the ideal vehicle for handling the peculiar
regional issues inherent in water resource planning (see
generally Martin, 1960; Derthick, 1974; and Wilkinson,
1988) . Furthermore, past and current federal legislation
such as the Clean Water Act encouraged such "problemshed"
management (Reinumagi, 1986), as has the growth of regional-

based interest groups who have pressed for the formal
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institutionalism of public policy on a regional basis
(Bradshaw, 1988:3).

Thus, the basin would appear to be the best
geographical unit for water management and for developing
the necessary regional consciousness for handling the
problems raised by the interstate nature of most major water
resources in the U.S. How best to convert this regional
unit into a politically viable entity capable of approaching
water problems in a comprehensive, coordinated and regional
matter (see Ingram, 1973:10) is the subject of the next

section of this chapter.

Alternative Forms of Regional Action

Martha Derthick (1974) argues in general that no
specific approach to regional coordination is superior to
the others and that the best results that have been achieved
regionally are those that are ad hoc in nature. Derthick
(1974:226) further argues that pragmatism is the best policy
in forming a regional organization, claiming its creation to
be a:

fortuitous coming together of opportunity, leadership,

and political backing so that it becomes possible to go

against the institutional grain and create a genuinely
new form.

However, Derthick's general assessment of regional
cooperation and organizational development is not

necessarily applicable to the matter of interstate water
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resources management for several reasons. First, although
no two river basins or lakes are physically alike and
generally do not share the same stages of political and
economic development on a state by state basis, such
geographical regions do share comparable pollution and
diversion problems within the regions. They also have
access to similar organization and administrative machinery
within the federal system to resolve them. Thus, despite
Derthick's uniqueness argument, this common problem base
presents the opportunity for developing a common regional
mechanism applicable (with some variations, depending upon
the function addressed) to most major water basins.

Second, U.S. water basins, though founded under
different state legal schemes (riparian rights, for example)
all share similar historical roots in terms of state control
of water resources and a shared fear of federal preemption
of these rights. Thus, a common fear of federal
intervention provides the basis for unified rather than ad
hoc attempts by the states to preserve state control over
water resources by improving the effectiveness of the
regional mechanisms chosen, contrary to Derthick's ad hoc
action assumption.

The U.S. Supreme Court decision in Sporhase v.
Nebraska® has put a premium on efficient state water

B The Sporhase decision declared groundwater an
article of interstate commerce and therefore subject to
Congressional regulation under the Interstate Commerce
Clause of the U.S. Constitution. Thus, for states to
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management practices. It also highlighted the need for
states to discover and replicate water management practices
that pass Court scrutiny and thus do not violate the
Commerce Clause of the U.S. Constitution. This decision
thus makes it likely that future regional efforts will
become more uniform rather than ad hoc in nature.

Third, the nature of interstate conflict makes it more
likely that intensive state cooperative efforts rather than
fortuitous events will result in the creation of regional
water institutions and policies. As Leach and Redding note,

No interstate issue has been more productive of

prolonged quarrels and bitter hostility than the use of

the water of interstate streams, especially among the

arid western state, where water is so precious a

commodity.

Thus, there is growing recognition among states within
well-defined regional river and lake basins that unilateral
water management efforts are both politically and
practically unwise?®. Wwhat regional forms of cooperation

and organization are available to improve regional water

management without Washington? A partial but representative

continue to regulate their water resources, the Court
provided guidelines for acceptable state restrictions to
limit the interstate transfer of water. Accordingly,
adherence to these general guidelines rather than ad hoc
state economic parochialism is likely to be the result of
this decision.

% The growing political power of the water shortage
states makes it increasingly unlikely that upstream water
surplus states would be able to hoard unused water
indefinitely.
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list of the various regional options available for
interstate cooperation is provided on Table 2. An
examination of these regional options from a private, state,
and federal focus is the thrust of the remainder of this

chapter.

Private Party Focus

As states and the federal government (not regions) are
the entities recognized by law, it would seem that any
regional structural solution would have to involve at least
one of these governmental entities (Ingram,1973:12) for
purposes of legal and/or political legitimacy.® Thus,
options listed in Table 2 that have a private party focus
would suffer from this infirmity, along with the problem
that private associations, committees, and conferences are
generally neither comprehensive in terms of regional
representation nor do they have the legal ability to induce
action.

Similarly, private party options that focus on
individual party mediation, arbitration, or litigation lack
the comprehensive coverage and the degree of participation
generally necessary for developing a regional consensus. 1In

addition, the resulting ad hoc nature of such mechanisms

% For example, the Council of Great Lakes Governors,
despite its high political profile, needs the involvement of
the respective state legislatures of the basin in order to
implement legislation and of the Great Lakes Commission for
technical support in order to realize the Council's publicly
announced goals.
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Table 2
ALTERNATIVE FORMS OF REGIONAL COOPERATION

PRIVATE PARTY FOCUS:

1.

Interlocking structure of institutions and professional
associations (e.g. National Governors' Association,
Council of State Governments.

Participation and membership in national and
international conferences and seminars.

Private negotiations and mediation.

Private lawsuit by citizens of two or more different
states.

Ad hoc private committees on regional matters.

STATE GOVERNMENT FOCUS:

5.

6.

7.

Uniform state laws and legislation.
Reciprocal state legislation.

Uniform administrative agency policies, rules and
regulations.

Mutual recognition and acceptance of findings of fact
by state agencies on issues of common interest.

Exchange of state reports, regulations, and rules.
Fusion of various state administrative agencies through
cooperative joint sessions and action to deal with the
legally separable parts of a single common interest.

Uniform and harmonious state court decisions.

FEDERAL AND FEDERAL-STATE FOCUS:

Interstate compact
Basin federal-state interagency committees

Federally created and funded planning commissions (e.g.
river basin commissions)

Federal grants in aid stimulating regional
organizational development.

Federal public corporation (e.g. TVA)
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Oftentimes leads neither to long-term stability nor to

flexibility in meeting changing conditions.

State Government Focus

If private party options are often too limited for
handling the divisive regional nature of interstate water
disputes, an individual state focus also has difficulties,
especially from the standpoint of disregarding a broad
regional consciousness approach in favor of a more parochial
state emphasis. Thursby (1953:142) argues that efforts by
states to utilize uniform laws, regulations, and judicial
policies (See Table II.I) will not work in controversial
fields such as water policy. The reason, King (1957:376)
explains, is that because of the unique nature of different
watersheds, efforts are needed to promote a diversity of
approach. Uniform laws and policies treat such diversity as
an evil.

Thursby (1953:142) further points to the fact that
there is no guarantee that a state will adhere to these
laws/policies for any given period of time if its own self-
interest lies in pursuing state instead of regional
objectives. Similarly uniform rules do not guarantee
uniformity of enforcement by all the states, nor is there
any certainty that all the affected states in the region
(watershed or basin) will adopt such laws/policies. There
also is no one institution in the state government focus

alternative whose self-interest would lie in a regional or
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national perspective that would override more parochial
state perspectives.

Furthermore, even the concept of fusion of state
agencies through joint sessions on regional matters still
falls short of basic need for a unified administrative body
to carry out regional actions (King, 1957:376). A distinct
regional organization structure is generally needed to
ensure continuing cooperative and administrative action by
the states and to induce action by all the states. Without
federal or regional agency inducement or some legal
obligation, it is expected that regional cooperation, either
by uniformity, reciprocity, or informal joint cooperation
will end as soon as state self-interests are threatened. As
Martin (1960:3) concludes, an overwhelming majority of
existing state government are unequal to the tasks of water

resource administration on more than a limited local basis.

Federal and Federal-State Efforts

The third approach, federal and joint federal-state
efforts, can ensure a broader perspective and increased
capabilities by the tapping of federal resources. However,
not all of the options in this category are positive from a
state perspective. For example, the public corporation
option (e.g. the TVA) effectively excludes state
participation and thus is contrary to the concept of shared
sovereignty. It is interesting to note that, although the

TVA is often referred to as an abstract organizational model
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to be replicated, it has never been copied
(Barton, 1961:121). Furthermore, state government advocates
argue that it is more efficient for state control than
federal control since states have a greater interest in the
outcome and are more sensitive to regional rather than
national needs.

Similarly, the option of using federal grants
administered by federal river basin commissions or federal-
state interagency committees has resulted in an
overdependence on the federal government for its existence.
Not only can regional efforts wither away when federal funds
dry up, but the regional organizations themselves can be
eliminated swiftly by Congress or even by executive order
(like the federal river basin commissions in 1981).

In short, all of the federal - state focus options in
Table 2 except the interstate compact suffer from an
overreliance on federal government political and/or resource
support. According to the Advisory Commission on
Intergovernmental Relations (1972:8), federally created and
dominated organizations other than compacts are particularly
disadvantaged. They exist in a federal bureaucracy
environment hostile to regional entities which do not fit in
a political system organized on political rather than
regional lines. Their existence is thus perilous and not
one that is within the control of the states in a region.

Edwin H. Clark, senior associate of the Conservation
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Foundation (Stanfield, 1985:1878) succinctly summarized the
U.S. water resources problem:

The nation's water problems to a large extent are

institutional and political. To solve them we will

need to develop better institutions because we are not
going to get more water.

Scholars (such as Frankfurter and Landis) and
organizational studies (such as the U.S. General Accounting
Office, 1981, and the Federal Water Resources Council, 1967)
reach the same conclusion. They point to the interstate
compact is the most effective legal institution to handle
water resources. As Zimmerman and Wendell (1976:123)
described the interstate compact:

It is the only legal tool we have to create a single

joint instrumentality of several jurisdictions,

operating under a common delegation of powers and
governed by common law.

If indeed the interstate compact administered by a
commission is the preferred regional approach to handle
water issues, why has it not received more recognition as a
viable regional entity? One reason is that there is a
considerable diversity of opinion in the literature as to
the relative effectiveness of the over 170 interstate
compacts in existence. Perhaps the various structural and
functional differences in interstate compacts has led to
this confusing picture of what these commissions are.
Chapter III will explore formal studies of interstate

compact commissions in general and the views of various
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scholars on their effectiveness as regional institutions.
The purpose of this chapter is to identify the compact's
past, present, and future usefulness in handling the

divisive issue of regional water resources management.



CHAPTER III

THE INTERSTATE COMPACT AND REGIONAL MANAGEMENT IN THE U.S.
AN HISTORICAL, LEGAL AND POLITICAL ANALYSIS

Introduction

Kevin Heron (1985) summarized the case for using an
interstate compact commission rather than other regional
options for managing divisive interstate issues. Heron
argued (1985:68) that despite the existence of other
interstate cooperative devices (reciprocal laws,
administrative agreements, and state-federal commissions),
the interstate compact has the advantage of being both a
contract and a statute, making it "the most forceful and
binding method for states to resolve concerns and
controversies among themselves." The compact commission,
utilized to administer the compact agreement, has
simultaneously emerged in management oriented compacts in
order to "make available the necessary governance structure
for true regional resource management" (Sax and Abrams,

1991:733).“’ Although today there are numerous compacts

% pefore 1920, there were no interstate commissions
established by compact; and, in light of the limited use to
which the compacts have been put, there was no need as well

42



43
without separate commissions, including some in the area of
water resources, it is the unique compact commission
structure that emerges from a compact agreement that offers
new possibilities for regional management. The compacts
with interstate commissions tend to be more elaborate (Leach
and Sugg, 1969:15) and thus are the ones that are of special
interest in this study.

The positive endorsement of federal-interstate compacts
by the National Water Commission (1973:13) as the "preferred
institutional arrangement for water resources planning and
management of multi-state regions" as well as by the U.S.
General Accounting Office (1981) in the area of river basin
management makes it a promising new structure to explore.

An additional advantage of this new compact commission
structure is that it makes it less likely that the Congress
will pass subsequent preemptive legislation in the compact's

(Hardy, 1982:49). Instead, the heads of the state agencies
of each of the compacting states were used to handle the
administrative details of the compact.

However, the compact instrument was expanded in later
years to include broader, functional fields with increased
duties that required continuous monitoring and
administration. More and more parties became involved in
water resources issues (e.g. Indian tribes, the federal
government, international agencies, and large numbers of
states). Natural resource issues also became more divisive
and technologically complex.

It became apparent that use of individual state agencies
was insufficient in many cases for promoting regional
approaches. For example, in the water arena, the Colorado
River Compact in the early 1920's was formed without the
benefit of a separate commission and has been mired in
controversy and litigation. But the Upper Colorado River
Compact formed almost three decades later created a compact
commission that has stayed relatively free of litigation and
controversy.
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jurisdiction (Briggett, 1991:763), and has, in the words of
the Advisory Commission on Intergovernmental Relations
(1972:156) "the potential to produce a much closer
coordination of federal and state law and administration
than any other formal legal device."

To avoid the pitfalls of past descriptive compact
literature, this study will not attempt to assess the
overall effectiveness of a "generic" interstate compact by
lumping together interstate compacts covering a myriad of
problems. Such an approach in the aggregate would be like
mixing apples and oranges. Instead, the focus will be on
how well the interstate compact has performed in one
specific area and arena -- regional water resources
management.

Furthermore, it would make little sense to compare a
compact with only an informal commission established to
study an issue of national implication like education with a
more sophisticated compact commission focused upon a
specific issue such as river management. The focus of this
study is not how a generic compact commission operates in
the vaguely defined arena of intergovernmental relations,
but rather how effective a specific type of compact
commission is in handling a particular regional issue such
as water resources. Even at this level, the focus will
later be refined in terms of looking at the various
functional types of water compacts, including water

allocation compacts, single purpose water pollution control
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compacts, and planning and flood control compacts (Chapman
1985:27).

This study, while initially examining interstate
compacts with and without commission organizational
structures, will focus in this and subsequent chapters on
the utility of the compact commission as an effective
regional institutional alternative to federal preemption in
the area of water resource management.”

Chapter III will begin by defining the legal and
political nature of the interstate compact in its historical
context. Then a review of the literature assessing its
appropriateness for regional administration will be
undertaken. After this review, there will be a section
analyzing the political and theoretical advantages and
disadvantages of the compact, followed by a section
analyzing the compact commission itself and the types of

commission structure that have been utilized.

7 This focus on compact commissions as administrative
bodies with multi-state responsibilities is particularly
significant because they are indeed a unique entity in the
field of public administration. They are, as Carver
(1982:n-13) indicates sui generis in that they are not
agencies of the federal government within the meaning of the
Administrative Procedures Act, and are perceived by the
courts to be regional legislators. Thus, Leach and Sugg
(1969:3) conclude that compact commissions "constitute an
identifiable species of public administration within the
federal system".

Compacts to be excluded are those that do not create
specific commissions because the problem meant to be
resolved required a one-time decision (e.g. state
boundaries), and those whose responsibilities are only
periodic joint meetings of state agency heads who oversee a
budget or merely monitor actions (e.g. the Belle Fourche and
Snake River compacts).
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Finally, after an overview of the interstate compact
experience in managing water resources, this chapter will
present the thesis that an interstate compact commission can
be an effective regional method for regional water
management and the development of a regional consciousness
in water resource decisions. In Chapter IV, a theoretical
effectiveness model will be devised from an organizational
theory perspective in order to operationalize the dependent
variable loosely defined as "effectivness". Then national
survey data and individual and general interstate compact
studies will be used to identify which compacts are
considered to be effective according to model

specifications.

Defining an Interstate Compact

Paul Hardy (1982:2) defines an interstate compact as
"an agreement between two or more states, entered into for
the purpose of dealing with a problem that transcends state
lines."” He concludes that, of all interstate cooperative
options, the interstate compact is "the most binding legal
arrangement possible between two or more states". The
compact is specifically provided for in the U.S.

Constitution®?, which requires that an interstate compact

2 y.s. Constitution Art. I, sec. 10, cl. 3 provides
that "No State shall, without the consent of Congress...
enter into any Agreement or Compact with another State, or
with a foreign Power....". It is also protected by the
Contract Clause (Art. I, sec. 10, cl. 1) from impairment;
and, if a dispute between two States over the compact
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receive Congressional consent. Ladd (1981:257) considers
the compact to be a treaty between two sovereigns, with
Congressional consent of the compact restoring to the states
the power to enact this treaty-like arrangement.

The interstate compact is a strange relic in terms of
its Constitutional status. On the one hand, it is
noteworthy currently as the only provision in the U.S.
Constitution that provides for formal cooperation among
states (Hardy, 1982:2). Indeed, Elazar (1986:xi) notes that
the root word "federal" in the U.S. system of federalism
comes from the Latin word for covenant, implying that
federalism is best conceived as the end product of a compact
or covenant that unites separate parties in a partnership
for common endeavors without merging them.

Oon the other hand, Robert Steinbaum (1975:110)
describes the interstate compact as a "centaur" of
legislation -- half state and half federal law -- making
placement of the compact within the federal system difficult
but not impossible. Although there is general agreement of
what are the classic indicia of a compact?, the variety of
uses and forms which interstate compacts have assumed have

made the compact commissions "administrative orphans® in the

arises, original jurisdiction to resolve the dispute rests
with the U.S. Supreme Court (Art. III, Sec. 2, cl. 1).

® schoolman (1986:819) indicates that the classic
indicia of a compact agreement are (1) a joint agreement (2)
state statutes conditioned on action by the other states (3)
an absence of ability to unilaterally modify or repeal the
agreement, and (4) a reciprocal regional limitation.
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national and state administrative structure. (Curlin,
1972:339)

To better understand the twentieth century emergence
and growth of the compact "relic" as a powerful force in
regional issues (particularly in the area of water
resources), an understanding of its historical development
is required. The early history of the interstate compact
has been a long and uneventful political and legal event in
U.S. history. Marion Ridgeway (1971:vii) describes its
emergence in the modern U.S. system of federalism as
follows:

Modelling it on the long-held principle of

international 1law that sovereign states should have

the means to resolve joint matters of mutual concern
administratively, without engaging the full government
in its full operations if not absolutely needed, the

Founding Fathers included the Compact Clause (in the

U.S. Constitution) almost as a matter of course, with

little discussion and almost no debate.

Indeed, its roots pre-date the U.S. Constitution,
previously having been included in the Articles of
Confederation. According to the Advisory Commission on
Intergovernmental Relations (1972:207), it is the oldest
form of multi-state cooperation in the U.S., with the first
compact pre-dating the U.S. Constitution by six years.

Yet, the early use of interstate compact was only for
settling matters of limited controversy and not to shape and

administer complicated and intricate problems that had a

far-reaching impact in terms of state social and economic
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issues (Ridgeway, 1971:vii). cCongressional consent was
required to prevent conspiracies by a few states against the
rest of the nation, actions that might endanger the Union.

From 1787 to 1920, a total of 36 interstate compacts
were created. Almost all of them were used exclusively for
settling boundary disputes between states (Hardy, 1982:4).
Advancing technology and a growing population brought
problems that demanded more sophisticated governmental
action. A need arose to handle issues that transcended
state boundaries. The 1920's brought the creation of the
first interstate government agency (the Port Authority of
New York and New Jersey) and the first use of a compact to
settle a regional problem (the Colorado River Compact).

The Depression and New Deal programs in the 1930's
brought new changes in the use of the interstate compact.
At the same time that the U.S. Supreme Court was repeatedly
declaring unconstitutional a variety of New Deal measures
that attempted to cope with the depression, it was
recommending the use of the interstate compact as a
substitute for federal action (Leach and Redding, 1969:10).
Accordingly, the period of 1920-1940 saw the creation of 20
new compacts, some of which focused on national issues open
to all states and not just those geographically contiguous
states (Hardy 1982:4).

The period between 1940 and the early 1970's saw a
tremendous burst of interstate compact activity. The

compact was trumpeted by the states as a device with an
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almost unlimited number of uses and as an effective
alternative to federal action. Over 100 compacts were formed
(almost twice as many as had been established in the first
167 years of U.S. history). The average state belongs to
about 20 different compacts (Nice, 1987:70) .3

However, the pace of new compact creation began to
slacken in the late 1970's. Regional enthusiasts such as
Hardy (1982) and Heron (1985) argue that the decline was
merely a shift in focus from developing new compacts to
additional states joining existing compacts and making
needed revisions in existing compact arrangements. However,
others such as Nice (1984:505) suggest a more negative
reason for the decline; namely, that it was a response to
the “disappointment hypothesis®. This hypothesis suggests
that the decline reflected public and state disappointment
with the results of existing interstate compacts as well as
an unsettled intergovernmental relations environment in the
1970's.

Whatever the reason for the decrease in compact
creation, it should be noted that the number of new compacts
formed in the 1970's still exceeded the pre-1930's era
numbers, and in 1980 Congress legislatively encouraged the
creation of a number of new interstate compacts to handle

the issue of low-level radioactive waste disposal. Thus,

30 1t should be noted that water pollution compacts
were formed primarily in the East while water allocation
compacts were generally found in the West in terms of
regional variations of water compacts.
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the growth in compact formation, according to Ridgeway
(1971:293), "needs closer observation by students of
American Government and the public at large" in this
"somewhat legally undefined and politically uncharted area
of our constitutional system."™ So while the continued
existence of the compact as a means of regional management
is not in doubt3!, questions remain about how effective
the interstate compact and commissions created by the
compact have been in handling such a wide variety of issues
with so many different combinations of state interests.
Thus, our attention will now turn to the legal and political
strengths of the interstate compact commission, in order to
begin an assessment of how well suited they are for regional

management functions.

The Legal and Political Nature of the Interstate Compact

Marion Ridgeway (1971:6) argues that the key legal
advantage of an interstate compact, is that it is "essential
to any nonfederal interstate undertaking of a formal and
binding nature". Herbert Naujoks (1952:231) points to its
political nature, indicating that the federal constitution
forbids states from making treaties but permits compacts.

It is Congress that decides whether a state agreement is a

permissible compact or an impermissible treaty when it

31 According to Heron (1985:1), there were 176
interstate compacts in existence as of 1980, not counting
the new low-level radioactive waste compacts formed in the
mid-1980's.
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consents or withholds consent. Thus, both the political and
legal aspects of the compact require examination.

Interstate compacts approved by Congress, according to
the law of the union doctrine, are given the force and
effect of federal law and questions about the compact raise
a federal question for federal court resolution
(Briggett,1991:761). The U.S. Supreme Court has original
jurisdiction over disputes between two or more states and is
the final arbiter in interstate compact cases (Ladd,
1981:279). Thus, by moving interpretation of the compact to
the federal level, the compact transcends parochial state
interpretations.

Furthermore, according to the Advisory Commission on
Intergovernmental Relations (1972:207), its existence binds
every branch of state government involved in the compact,
and the Contract Clause of the U.S. Constitution protects
the compact from state impairment. If the federal
government not only consents to but also joins the compact
(creating a federal-interstate compact that will be
discussed later in this chapter), the compact binds the
federal executive agencies as well, although overall federal
supremacy is retained.

The interstate compact always takes precedence over
subsequent and prior state statutory law, preventing states
from unilaterally amending or repealing the compact. It
thus provides a permanence and stability that state

uniformity and reciprocal laws cannot provide and creates
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what Hardy (1982:3) calls "the most binding and effective
means of achieving legal cooperation between the states."

It should be noted that the legal advantages of the
interstate compact should not be overstated. There are
political limits to what states may agree to (determined by
whether or not Congress consents to the proposed compact)
and constitutional limits as well. Clyde (1982:542) notes
that by ratifying an interstate compact, Congress has not
surrendered any of its federal interests. The Constitution,
for example, prohibits Congress from delegating its supreme
authority to regulate commerce. Similarly, the U.S. Supreme
Court has ruled that Congressional consent does not prevent
Congress from undercutting a compact through ordinary
legislation (Yale:1966:8), although Congress cannot
substantively change the language of the compact itself
without danger of negating the agreement among the states
(Zimmermann and Wendell, 1976:26).

The politics of Congressional consent also affects the
nature of the compact. The compact must meet the political
tests outlined by past U.S. Supreme Court cases3? The need
for Congressional consent is determined by whether or not in

the eyes of the Court the compact impermissibly enhances

2 ror example in
Tax commission (1978) the court developed a two part test
for determining whether or not the compact impermissibly
enhanced state power: (1) did it authorize states to act in
areas where they could not exercise authority in the absence
of the compact and (2) was any delegation of sovereign power
of the states delegated to the compact commission. (See
Hardy, 1982:14)
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state power. The compact can also be affected by the kinds
of restrictions Congress places on its consent.®

In summary, there are a number of political and legal
idvantages to having state cooperation formalized into a
binding compact. However, there are conflicting views in
the interstate compact literature as to whether or not the
legally binding nature of the compact is enough to ensure

its effectivness, a subject to which we shall now turn.

critical Analysis of the Interstate Compact

A number of descriptive studies of interstate compacts
have been developed since 1937. These studies can be divided
into two categories: Category 1 studies which generally
focus upon the interstate compact as a legal and political
instrument, and Category 2 studies which focus upon case
studies of particular compacts either by geographic region
or an analysis of a single compact.

The most notable studies in Category 1 have been
compiled by such authors as Hardy (1982), Zimmermann and
Wendell (1976), Muys (1976), Derthick (1974), Leach and Sugg
(1969), Barton (1961), King (1958), Vawter (1954), Thursby
(1953), Dimock and Benson (1937). In addition, numerous law
review articles by such scholars as Frankfurter and Landis

(1925) and political science articles by such writers as

B Por example, Congress waited 13 years before
approving the Great Lakes Compact, forcing the states to
modify their agreement to exclude Canadian provinces as
members of the Great Lakes Commission.
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Nice (1987) and Welch and Clark (1973) have focused the
general usefulness and political impact of the compact in
the U.S. federal system.

Interstate compact studies with a more case study focus
(Category 2) were written by Ridgeway (1971), Voight (1972),
Martin (1960), Leach (1957), and Jackson and Pisoni (1973).
A review of the case study literature in the area of
interstate compacts also indicates a considerable number of
law review and political science articles which focus upon
the enactment process and problems associated with specific
interstate compacts. A comprehensive compilation of those
articles relating to interstate water compacts can be found
in the bibliography of the present study.

A common problem associated with both categories of
compact studies is the lack of a systematic evaluation as to
how well the interstate compact is working. For example,
Category 1 studies such as those by Hardy (1982) and
Zimmermann and Wendell (1976), while important in terms of a
comprehensive overview of interstate compacts, basically
are historical summaries of arguments and problems raised by
previous scholars. Studies by Barton, (1961), Vawter
(1954), Thursby (1953), Dimock and Benson (1937) focus upon
the political issues that compacts of all kinds raise
without specifying particular criteria for evaluating
current compacts or developing model compacts. They are
also dated and not reflective of the more recent experiences

and nevw developments in interstate compact operation. The
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Muys (1973) study with its legal focus has similar
deficiencies.

The Category 1 studies by Derthick (1974), Leach and
Sugg (1969), and King (1954) are somewhat more useful
studies of the interstate compact for several reasons. For
example, Derthick (1974) provides a methodical examination
of the political problems inherent in attempting to impose a
compact solution in a federal system. Her criticisms of the
viability of a compact are formidable but equally applicable
to almost any regional entity that has been proposed rather
than being a specific evaluation of the necessary conditions
or variables associated with effective and ineffective
compacts. The study of the administration of interstate
compacts by Leach and Sugg (1969) also is a useful
descriptive summary of the problems associated with
administering an interstate compact. However, it is not
only dated and also does not attempt to assess
systematically either the theoretical or empirical variables
associated with an effective compact.

The King (1958) study is a descriptive assessment of
the Department of Interior's legal and historical
compilation of materials on interstate water compacts in the
U.S. though 1956. In attempting to describe common
characteristics of interstate water compact based upon
government compiled legal and historical data, King's study
provides a useful starting point in attempts to assess

variables affecting compact effectiveness. Unfortunately,
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his study did not attempt to go beyond describing some of
the common objective characteristics of interstate water
compacts.

Category 2 studies are useful complements to the
general compact studies previously reviewed. They add
compact specificity to the broad generalizations about a
variety of types of compact covering a broad range of
subject matters made in many Category 1 studies. Yet these
studies generally have been composed in isolation and not
linked to the general issue of what makes a compact
effective.

Thus, while the literature on interstate compact
studies is fairly extensive, it is not particularly useful
in determining whether or not and under what conditions an
interstate compact can be an effective alternative to an
otherwise national solution. A representative sample of
views of a variety of interstate compact scholars provided
in the proceeding paragraph demonstrates the diversity of
opinion over its relative usefulness in handling regional
problems.

Dimock and Benson (1937) in one of the earliest studies
of the interstate compact completed, described the
interstate compact in political terms:

As a matter of political theory... the compact is an

ideal compromise with the doctrinal pattern of the

Constitution. It offers a technique for satisfying

certain generally shared social ambitions without

distorting the federal structure of multiple
sovereignty.
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Zimmermann and Wendell (1976) were equally supportive
of the compact, arguing that:

No other device known to our federal experience can

provide the single legal pattern effective on all

levels and for all types of government that is possible
under the interstate compact.

The interstate compact has been advocated as " a major
device for smoothing the rough edges of the federal system
in practice..." (Martin, 1961:139), " ... a very versatile
and desirable instrument in the settlement of controversies
between states, and as a means of securing cooperation among
states" (Naujoks, 1952:246), an instrument that should be
actively exploited to solve mutual interstate problems
(Ridgeway, 1971:16), and as a means of breaking through
jurisdictional and program barriers in order to integrate
programs on a federal interstate basis without the need to
amend the Constitution or strain its interpretation.

Findings by U.S. Government agencies and regional
organizations in general also have been supportive of the
interstate compact, including the U.S. General Accounting
Office (1981) and the U.S. Environmental Protection Agency

(1971)3. The Advisory Commission on Intergovernmental

% see generally the Book of the States articles on
the interstate compact found in the annual edition beginning
in 1950-51. Numerous writers including Zimmermann and
Wendell (1976) have presented these arguments.

35 The EPA recognized that interstate compacts for
water pollution purposes "have already demonstrated their
usefulness, and ... have the potential for playing a more
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Relations (1972:217) found the compact to be "a most useful
device in the solution of problems shared by more than one
state", and the Domestic Policy Council (1986:68) also
encouraged interstate compact formation.

However, not all the reviews of the interstate compact
have been positive. Marion Ridgeway (1971:viii) raised a
question about the impact of the compact on federalism that
was shared by a number of individuals during the heyday of
compact formation; namely,

Is it a tool to subvert established government or

is it a constitutional doorway to the modern federalism

of an adaptable kind which so many have been seeking?

A number of the earlier federalist writers feared it
might become a subversive tool. However, this fear has
dissipated in light of what Edward Hamilton (see Weissert,
1981:125) termed "the abysmal history of interstate
compacts." Carver (1982:N-2), a compact critic declared
that the compact has had "its day in the sun" and will
survive only "as a gesture of goodwill by a dominating
federal government."

Certainly the previously mentioned decline since the
mid-1970's in the number of compacts formed gives some
initial credibility to the criticisms of Hamilton and

Carver. In addition, the rosy predictions of Leach

important role" (Muys, 1971:316) although it was concerned
about dilatory actions or inadequate resource commitment to
the compact commissions.
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(1973:236) that in the near future compacts will become a
major device "for the administration of multi-state
functions and activities" do not seem to have been borne
out, especially when one looks not only at the growth of the
number of federal agencies in comparison to compact
formation (see Figure 2) but also the number of federal
regulations adopted in the 1970's (see Figure 3).

Proponents of the interstate compact continue to stress
the theoretical potential for interstate compacts to become
interstitial bridges in the U.S. federal system and, as
Leach and Sugg note:

They (compacts) permit the states to take continuing

cooperative action in fields where they cannot act

effectively or do not wish to act alone, fields which
might fall by default to the federal power if not
occupied through the initiative of the states.

Yet the continued growth of federal agencies and
regulations noted in Figures 2 and 3 raises some doubts. So
too do the problems that have arisen in the administration
of some existing compacts, most notably the new low level
radioactive waste compacts formed in the early 1980's.3
The overriding question is whether or not the interstate

compact can be anything more than a quaint relic to be used

3 For example, Michigan's reluctance to comply with
the regional compact commission's decision to establish a
Michigan site for depositing regional low-level radioactive
waste has resulted in action by the compact to expel
Michigan and a court case by Michigan challenging the
validity of the federal law authorizing the creation of
regional waste sites.
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only for the limited purposes to which it historically
served prior to 19207

To answer this question, the specific criticisms of the
interstate compact as a regional irrelevancy and the
responses to these criticisms are presented in the next part
of this chapter. As the reader will discover, just as
proponents of interstate compacts have been criticized for
their unsystematic approach to the role and impact of
compacts in the U.S. federal system, compact critics have
also been guilty of engaging in either (1) the overstatement
of the negative aspects of compacts in general without
adequate documentation or (2) blanket criticism of compacts
on the basis of a very small number of negative compact
cases. Indeed, there is some question as to whether or not
compact critics have been systematic in their criticisms as

well.

To compact or Not to Compact: The Pros and Cons

1. criticism: The interstate compact's usefulness is
limited primarily to those problems that require permanent
solutions and require little or no administration (Thursby,
1953:147).

This criticism suggests that permanent actions such as
boundary disputes and a contractual (as opposed to a
commission administered) allocation of water resources are
more likely to be handled successfully than those regional

actions that require continuous monitoring and/or are
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characterized by conflict. The basis for this criticism is
the long and relatively noncontroversial history of compacts
used for making permanent settlements between states
compared to the relatively short experience of using compact
commissions to administer continuing conflicts. The
inability of the Colorado and the Pecos River compacts to
stem continued litigation over these rivers and the
inability of the controversial California-Nevada compact to
obtain Congressional consent are pointed to by critics as

the types of problems that compacts cannot handle.

Response: Of all the regional options available to the
states, the interstate compact is the most binding legal
instrument and therefore best suited as an alternative to
federal or court intervention for resolving divisive
regional disputes (Zimmermann and Wendell, 1976:14). The
advent of administrative bodies such as the compact
commission’ and in the 1960's the federal-interstate
compact commission changed this picture. The commissions in
some compacts were granted the authority to perform more
sophisticated administrative functions (e.g. the Port
Authority of New York which is widely hailed as a successful

regional compact commission), unlike earlier compacts which
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