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ABSTRACT

JUDGE SIRICA AND THE CRISIS OF WATERGATE 1972-1975

BY

David William Guard

This study examines Judge John Sirica’s Watergate

involvement from 1972 to 1975. Three issues are specifically

considered. First, to what extent was Sirica's participation

in the break-in trial, the litigation surrounding the White

House tapes, and the cover-up trial historically significant?

Second, what factors contributed to the judge's decisions

during those three phases of the proceedings? Finally, to

what degree can Sirica’s actions contribute to a more

insightful and complete understanding of the constitutional

dimensions of the scandal that drove President Richard Nixon

from office in 1974?

In this study, a narrative methodological approach is

utilized that provides a chronological account of Sirica's

extensive involvement in the Watergate proceedings. The

evaluation of the judge's actions between 1972 and 1975 is

based strictly on historical evidence which originate from a

variety of sources that include court opinions, transcripts of

White House tapes, newspapers, and autobiographies. The

author suggests that Sirica's role was historically
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significant because of the centrality of his participation and

the impact that his decisions and rulings had on the events

surrounding the entire Watergate scandal. Explanations for

these decisions differ between the various phases of Sirica's

involvement under consideration here; in the main, however,

the judge's conscientious application of legal precedents and

federal statutes, combined with an activist and confrontations

demeanor on occasion, shaped and molded his behavior, rulings,

and decisions. Although Sirica was by no means a perfect

jurist who appeared noticeably impulsive inside his courtroom-

-particularly with respect to the break-in trial-~the evidence

suggests that his professionalism, conscientiousness, and

knowledge of the law offset any significant harmful effect

that rigid opinions could have caused. Finally, it is

concluded that Sirica’s Watergate role reveals important

insights concerning the capability of American legal and

political institutions to cope with and respond to scandal and

other disruptions within the federal government.
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INTRODUCTION

In the September 1973 issue of the Washingtonian, former

Justice Department attorney and freelance writer Harvey Katz

evaluated the performance of 71 judges who were then serving

on the bench in a variety of courts in the metropolitan

Washington D.C. area. His conclusion: 28 of the total were

”outstanding" and performed their duties in a highly

professional manner; 25 were "good"; six were "questionable";

and twelve were considered "unfit to serve" and should be

dismissed immediately. Included among the latter category was

John J. Sirica, chief judge of the United States federal

district court. Though acknowledging Sirica's recent

celebrity status as the nation's "Watergate judge," the

author was unrelenting in his critique, and he accused the 69

year-old jurist of unethical and incompetent conduct while

serving on the federal bench. "During the past few years,"

Katz wrote, "Sirica has become the most frequently reversed

judge in Washington. The reversals are not attributable to a

philosophical dispute between Judge Sirica and his appellate

court....but rather to Sirica's careless legal errors, his

short temper, his inattentiveness to court proceedings, his

misguided view of the purpose of judicial review, his lack of

compassion for his fellow human beings, and, strange as it now
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2

seems, his lack of interest in the truth."

To emphasize the judge’s incompetence, the author quoted

a local prosecuting attorney who claimed that Sirica's rulings

had "absolutely nothing" to do with the facts of particular

cases or the laws as they existed in the District of Columbia.

"If he rules in your favor," the lawyer confided, "you've got

to tiptoe up to his clerk and point out that he got the case

wrong or the names wrong. Or else, Bazelon (of the United

States Court of Appeals) is going to let him have it one more

time." A defense attorney, by contrast, emphasized Sirica's

unethical conduct when interviewed by the author. “Maybe it's

because he's such a vicious sentencer," he remarked. "Judges

like that develop defenses. They like to look at the poor

slobs who come up before them as objects. Then they don't

have to face what they're really doing to people." Because of

this conduct in the midst of his record as the most reversed

judge in Washington, Katz concluded that Sirica had

demonstrated his unsuitability for service on the bench well

before the Watergate break-in on June 17, 1972.

In his assessment, the author also condemned Sirica's

handling of the well-publicized break-in trial which had ended

only months before the article was written. Conceding that

the judge had uncovered parts of the Watergate cover-up, Katz

argued that Sirica's tactics were not necessary to achieve

this result and that the constitutional rights of all parties

were violated during the proceeding. "Sirica badgered,

accused, and castigated witnesses, prosecutors, and defense
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3

lawyers. He read, transcripts of confidential bench

conferences to the jury. He used the threat of lengthy

sentences to force defendants into abandoning their

constitutional rights. He turned the trial into an

inquisition, and justice into a Charade."1

This study of John Sirica presents a contrasting

interpretation of the judge's entire Watergate role from 1972

to 1975. My specific goal is to resolve three broad issues

that historians have not previously considered. First, to

what extent was Judge Sirica's involvement in the Watergate

proceedings historically significant in terms of his handling

of the break-in trial of 1973, the litigation surrounding the

White House tapes which culminated in the Supreme Court's

decision in g.§, 2, E1899 (1974), and the cover-up trial of

the president's former associates in 1974 and 1975? Second,

what factors contributed to Sirica's decisions and rulings

during these three phases of the proceedings? Were the

judge's confrontational demeanor and judicial activism

primarily responsible? What role, if any, did Sirica's

politics and ideology have in the outcomes of these cases?

Can it be concluded that the judge's conscientiousness and

professionalism were significant inasmuch as he carefully

applied existing legal precedents and statutes to reach his

decisions? Or was it true, as Katz suggested, that Sirica was

an insecure and zealous jurist who allowed his personal

opinions to influence his behavior on the bench? Finally, to

what degree can Sirica's actions illuminate our contemporary
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4

understanding of Watergate and its significance? More

specifically, can the judge's involvement in the proceedings

contribute to a more insightful and complete understanding of

the constitutional. dimensions. of ‘the scandal that. drove

President Nixon from office in 1974? If so, how?

It is important to emphasize at the outset that this

study examines John Sirica within the historical context of

Watergate that captivated and divided the American people. My

discussion, therefore, is not limited to material directly

related to the three issues identified above. Chapter one,

for example, considers Sirica's background.and.early career as

a means of understanding his personality and demeanor which

influenced his conduct between 1972 and 1975. Chapter two is

also introductory and discusses the factors leading to the

Watergate break-in and cover-up. Chapter three addresses the

sensational break-in criminal trial of seven men who were

charged with burglarizing the offices of the Democratic

National Committee in the Watergate complex in June 1972.

Chapters four and five consider two phases of the tapes

litigation in Sirica's courtroom, As is demonstrated in that

discussion, the Nixon administration became somewhat more

cooperative with the special prosecutor's office during the

second phase as Sirica became increasingly confrontational;

this development heightened the tension between the executive

and judicial branches until Nixon's eventual resignation in

August 1974. Chapter six deals with the criminal trial of

close Nixon associates who instigated and participated in the
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5

Watergate cover-up between 1972 and 1973. This proceeding,

which ended in January 1975, resulted in prison sentences for

such notable individuals as John Mitchell, H. R. (Bob)

Haldeman, John Ehrlichman, Charles Colson, and Robert Mardian.

Chapter seven concludes this study and specifically resolves

the three primary issues raised for consideration. Briefly,

I argue that Sirica's involvement in the Watergate proceedings

was historically significant because of the centrality of his

role and the impact that his decisions and rulings had on the

events surrounding the entire scandal as well as the fate of

Richard M. Nixon as the nation's thirty-seventh president.

Explanations for these decisions differ between the various

phases of Sirica’s involvement under consideration in this

study. In the main, however, the judge's conscientious

application of legal precedents and federal statutes, combined

with an activist and confrontational demeanor on occasion,

shaped and molded his behavior, rulings, and decisions.

Although Harvey Katz correctly observed that Sirica was by no

means a perfect jurist who appeared noticeably impulsive

inside his courtroom--particularly with respect to the break-

in trial-~the evidence suggests that the judge's

professionalism, conscientiousness, and knowledge of the law

offset any significant harmful effect that rigid opinions

could have caused. Finally, I conclude that Sirica's role

between 1972 and 1975 reveals important insights concerning

the capability of American legal and political institutions to

cope with and respond to scandal and other disruptions within
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6

the federal government. Additional research into the life and

contributions of Judge Sirica, therefore, appear warranted

because of these insights.

While it is clear that historians have not yet considered

the significance of Sirica’s Watergate role, numerous books

have been published which address various components of the

scandal overall. Journalistic and autobiographical works

predominate the list. Bob Woodward and Carl Bernstein, for

example. authoredAW (1974) based on a

series of articles they had written for theWin

1972 and 1973. Although this account is somewhat incomplete

and contains several misrepresentations--particularly with

respect to the administration’s prior knowledge and alleged

approval of the break-in--it demonstrates that the White House

had approved of a "dirty tricks" campaign designed to harass

Democratic politicians and had initiated the Watergate cover-

up after June 17, 1972.2

Woodward and Bernstein's sequel, W, was

published in 1976. It describes the dramatic collapse of the

Nixon administration following the president's unpopular

decision to fire the special prosecutor in.0ctober 1973. Like

All_1hg_zzg§1§ent;§_ugn, this later account is incomplete and

fails to provide sufficient evidence to substantiate several

of its claims. Nixon's worsening decision-making abilities,

frequent alcoholic binges, discussions with presidential

portraits in the White House, and a dramatic crying spell with

Henry Kissinger just before the resignation were all factual,
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7

according to the authors, despite a lack of documentation to

verify them. One possible explanation for this absence is

that Woodward and Bernstein, as professional journalists, may

have agreed not to reveal their sources as a condition for

receiving inside information about the Nixon White House. A

more cynical alternative is that the authors resorted to

conjecture and sensationalism in an effort to improve their

book's sales and income potential. In either case, Thg_fiina1

Days remains significant in spite of its flaws because it

highlights the general turmoil that permeated the Nixon

administration prior to its collapse in August 1974.3

A third journalistic work, also published in 1976, is J.

Anthony Lukas' £13m. Unlike All The Eresigent’s Lien and

W, Lukas discussed the entire Watergate affair

and related events through Nixon's resignation. An additional

distinction is that the author provided clear and sometimes

overwhelming evidence to support his arguments. His primary

concern was the Nixon administration's illegal and

unscrupulous conduct between 1969 and 1974. In a style

characteristic of many journalistic accounts, Lukas described

with considerable detail the wide range of activities leading

to the presidential resignation. Such activities included

Donald Segretti's dirty tricks campaign, the administration’s

practice of blackmailing wealthy individuals to make

contributions for the re-election effort, the Watergate break-

in, and the cover-up that followed. Based on these and other

activities, the author concluded that Nixon was personally
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8

responsible for the systematic pattern of abuse that

transpired. Although he acknowledged that several White House

aides and campaign officials acted on their own in many

instances, Lukas insisted that the president was nevertheless

responsible because of the many directives from the oval

office insisting that political opponents be harassed.‘

Perhaps the most serious weakness in Nightmare is that

the author failed to seriously discuss the interactions

between the executive, legislative, and judicial branches of

government during the Watergate episode. Although he

addressed the activities that occurred within each branch, the

relationships between them--which contributed to Nixon’s

political failure and resignation-~were not sufficiently

considered. Aside from this absence, Nightmare is an

excellent book inasmuch as it contains a wealth of reliable

information about the illegal activities of the Nixon

administration . 5

In addition to these journalistic works, numerous memoirs

have been written by participants in the Watergate affair.

John Dean'sW(1976) is perhaps the most candid,

insightful, and reliable of such accounts. Dean, who was

special counsel to the president until 1973, admitted that he

had played a central role in the Watergate cover-up. He also

charged that the president and other key officials in the

White House were involved as well. These revelations were

based not only on Dean’s personal recollections and memory but

also on transcripts from the White House tapes and other
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9

pieces of evidence. ,Because of these candid admissions and

interesting revelations,Wbecame an instant best

seller and continues to be widely read by those who seek a

better understanding of Watergate.6

A second noteworthy memoir is EN (1978). Though self-

serving, this account is quite candid because Nixon discussed

the conversations with his aides which became public

information when the White House tapes were released. The

president admitted, for example, that he used the Internal

Revenue Service to investigate political opponents for

possible violations of tax laws. He conceded that efforts

were made at his own request to interfere with the FBI' s

Watergate investigation immediately following the break-in.

Nixon also acknowledged that hush money was considered to

ensure that the burglars would not openly discuss the

administration's involvement in criminal activity. He

concluded, however, that his conduct did not justify

impeachment proceedings because 1) previous Democratic

presidents had sanctioned unscrupulous activities--such as

bugging, various forms .of harassment, and even electoral

fraud--for political purposes, and 2) the forced removal of a

president for political reasons served to weaken the executive

branch which jeopardized America’s national security.7

This general assessment was attacked by Nixon's critics

following the book's publication. Specifically, he was

accused of continuing his cover-up by misrepresenting the

conversations in the oval office and failing to reveal
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10

information that had not yet been made public. These

criticisms now appear to have been reasonable--especially in

light of recently released information which suggests that the

president's personal involvement was deeper than previously

suspected. Yet despite these criticisms, BI! is relatively

more candid than other presidential memoirs which simply gloss

over or ignore weaker aspects of particular administrations.8

One year after 35 was published, John Sirica’sWe

3Wappeared. Although the memoir was not written

as a thorough account of the author's role,’ the judge

discussed such important events as the trial of the Watergate

burglars, the revelation from James McCord that the White

House had applied pressure on all defendants to remain silent

about the administration's involvement, the battle for the

tapes, Nixon's resignation, and the final judgments in 1974

and 1975. Throughout this blunt account, Sirica chastised

Nixon for disgracing his office and argued that the president

was primarily responsible for the scandal. Moreover, he

attacked Gerald Ford for the presidential pardon of his

predecessor and suggested that justice would have been better

served had Nixon been criminally tried for his role in

Watergate. Sirica concluded by praising the judiciary and

stressed that America survived the scandal because of the

clear separation of powers as specified in the C'onstitution.‘0

Other autobiographical works include Jeb Magruder’s An

W (1974), H. R. Haldeman's The Ends of flower

(1978) and recently released diaries from his tenure as White
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House chief of staff, published in 1994, G. Gordon Liddy’s

21111 (1980), and John Ehrlichman’sW (1982).

These recollections have added little to what was known about

Watergate before their publication. Liddy's account, for

instance, became a best seller in part because of the author's

frank and unapologetic admission that he had participated in

sabotage and other criminal activities; it did not, however,

provide significant new insights about the Watergate

experience. Haldeman and Ehrlichman’s memoirs were especially

attacked by reviewers because both authors refused to discuss

their involvement in a candid and thorough manner. A lack of

insight and candor, therefore, has characterized much of the

autobiographical material on Watergate.“

In sharp contrast to the numerous journalistic and

autobiographical accounts of the scandal, few historians have

taken much interest. To date, just two studies have been

published on Watergate, and none of them seriously address the

role of Judge Sirica. Stanley Kutler'sW

(1990), for example, discusses the entire scandal with an

emphasis on the congressional confrontation with the White

House. Kutler's thesis is that impeachment proceedings were

justified because the president and his aides persistently

violated the Constitution by committing numerous crimes.

Though well written, historians were well aware of Nixon' s

participation in illegal activities long before the book's

publication. Kutler's superficial consideration of Sirica and

the numerous legal issues involved is especially disappointing
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because of the author’s credentials as a constitutional

historian. W,therefore, is best suited

for readers wishing to attain a broad historical overview of

the scandal.12

In contrast to Kutler's study, Stephen Ambrose's £1393;

33111 and Beggygm, 1272-1229 (1991) is essentially

biographical and represents the author’s third volume in his

excellent series on the controversial president. Ambrose was

somewhat less critical than Kutler in his assessment of the

Nixon presidency. Although he recognized that the

administration was indeed responsible for criminal acts,

Ambrose suggested that Nixon also demonstrated strong

leadership abilities--particu1arly in the realm of foreign

policy. In hindsight, the author lamented that America paid

a high price for driving Nixon from office in part because of

the lack of responsible executive leadership after 1974.‘3

Similar to the approaches used by Kutler and Ambrose, a

narrative methodological approach is utilized in this study

that provides a chronological account of Sirica’s extensive

involvement in the Watergate proceedings. My evaluation of

the judge's actions between 1972 and 1975 is based strictly on

historical evidence which originate from a variety of sources

t‘Jlat include court opinions, transcripts of White House tapes,

newspapers, and autobiographies. It is hoped that this

aI-iproach presents a clear and reliable understanding of Judge

Sirica despite the controversies that his actions aroused

c“using the Watergate period and the final two years of the
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CHAPTER ONE

STRUGGLE AND ADVERSITY:

THE RISE OF A PRAGMATIC JUDGE, 1904-1972

I

In 1973, as the Watergate cover-up unravelled and the

American public became preoccupied with the scandal, Judge

Sirica acknowledged in an interview that he had earned a

reputation for firmness and aggressive sentencing since his

appointment to the federal bench in 1957. This reputation, he

recollected, was made possible in large part because of his

background and earlier career as a prosecuting attorney. "I

came up rough and tumble, never backing away from.a fight," he

said. "It does something good for you."1

John, Joseph Sirica. was born on .March 19, 1904 in

Waterbury, Connecticut. His father, Ferdinand, was a native

of San Valentino, Italy and journeyed to America with his dad

at the age of seven. John's mother, Rose zinno, was also the

child of Italian immigrants and was raised in New Haven.

Shortly after his birth, the Siricas experienced considerable

financial difficulties because Ferdinand suffered from a

tubercular cough which interfered with his ability to earn a

living. Though trained as a barber, he was unable to

establish a secure business in Connecticut as his physician

warned that a warmer climate was necessary to improve his

15
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health. At this point, the Siricas left New England for

Dayton, Ohio and hoped that a brighter economic future would

soon follow.2

These expectations were not realized. Faced with bleak

economic prospects in the Midwest, Ferdinand and his family

began a traumatic odyssey searching for employment to

Jacksonville, Florida, Richmond, Virginia, and finally to

Washington D.C. in 1918. .Along the way, John accepted various

jobs such as selling newspapers and greasing cars to help his

family financially. As a young teenager, his ambition was to

become an automobile mechanic and to forego a college

education despite his father's opinions to the contrary. But

in 1918, at the age of fourteen, John changed direction and

enrolled in a preparatory school in Washington with a

determination to succeed academically. He graduated three

years later. Although John had not yet made any firm career

decisions, his family and several classmates encouraged him to

apply directly to law school. Prior to the Second World War,

such a move was not uncommon because many law schools did not

require undergraduate degrees for admission. John, however,

was equivocal in that he had no strong interest in becoming an

attorney. After some hesitation, he finally agreed to apply

when his cousin Alphonso and Henry Jawish, a close friend and

former classmate, decided to become lawyers. Sirica was soon

accepted at the George Washington University Law School and

began his studies there at the age of seventeen.3

Just one month after enrollment, however, he became
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frustrated and dropped out. Although Sirica later recollected

that he had difficulty understanding the material-~a nearly

universal experience for beginning law students--his young age

and uncertain career goals also likely contributed to this

decision to quit. Sirica then took up boxing and soon

competed in exhibition bouts with professional fighters while

working as a lifeguard near the Jefferson Memorial to earn

additional income. Several months later, Henry Jawish

completed his first year at George Washington University and

decided to transfer to Georgetown which had a higher

reputation. Sirica, now eighteen years old, chose to re-enter

law school and followed his friend to Georgetown. His

academic insecurities nevertheless remained, and he dropped

out once again because of recurring feelings of frustration.‘

Meanwhile, Ferdinand Sirica's problems continued to

multiply. In yet another attempt to improve his family's

financial situation, he started his own business in 1921 by

purchasing a pool room with two bowling alleys. One year

later, however, the police accused Ferdinand of violating the

Volstead Act when alcohol was discovered on the premisses.

Although no charges were formally made, the incident

embarrassed the elder Sirica which led to his decision to

uproot the family once again. This time, the Siricas departed

for California, and John accompanied them in part because he,

too, felt humiliated after his failed experiences in law

school.‘

After three months in Los Angeles, the family journeyed



back to t

 
problems a

insisted 1:

education.

a stable ca

1923. Thi.

remained

Employment

PYOblems r

PerSQVQred

examinatio.

Miami to a

Doubt

QBnuine in

£11111de th

this Endea

dismay or

in the la;

‘

uac .

k Br 11



18

back to the east coast because financial and employment

problems again resurfaced. While on the road, Ferdinand

insisted that John go back to law school and complete his

education. Realizing that life could be fairly bleak without

a stable career, Sirica relented and returned to Georgetown in

1923. This time he succeeded. The curriculum, to be sure,

remained difficult. Moreover, he was forced to seek

employment in addition to his studies because financial

problems remained. Yet despite these challenges, Sirica

persevered and graduated in 1926. He then sat for the bar

examination in Washington and later rejoined his family in

Miami to await the results.6

Doubts, however, lingered in Sirica’s mind concerning his

genuine interest in becoming a lawyer. Convinced that he had

flunked the bar exam, Sirica decided to pursue professional

boxing. Because of his enthusiasm and earlier experience in

this endeavor, he became a boxing success in Miami to the

dismay of his parents who wanted their son to pursue a career

in the law. Initially, Sirica became a sparring partner for

Jack Britton who was training to regain the world

featherweight championship. Then, in July 1926, he competed

in a ten-round semifinal match in Miami against Tommy

Thompson. His victory in this bout made him a local celebrity

which meant that professional boxing now became a viable

career alternative to the law. But that summer, Sirica

learned that he had passed the bar exam. Elated, he finally

decided to become a lawyer because he believed that boxing was
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a risky venture despite his recent successes in the ring.

Sirica therefore left his family and journeyed back to

Washington where he became a practicing attorney at the age of

22.7

Shortly after his arrival, Sirica discovered that

competition for employment was rather fierce. Partnerships

with the city's prestigious law firms were especially

difficult to obtain because of the high salaries these

positions offered. While searching for a job, Sirica

discovered that the nation's capital was absorbed with the

Teapot Dome scandals of the Harding administration because

criminal trials against those responsible were being

conducted. Intrigued, Sirica attended several of these

proceedings to learn more about the crimes that had occurred.8

To most Americans, including Sirica, neither Warren

Harding nor the Republican Party were directly responsible for

the corruption between 1921 and 1923 because little to no

evidence indicated that they had sanctioned the illegal

activity associated with Teapot Dome; instead, the president's

executive appointments were largely to blame. Attorney

General Harry Daugherty, for example, had permitted the

Justice Department to grant pardons, paroles, immunities from

antitrust prosecution, and other favors to individuals willing

to pay a price. A second presidential appointment, Charles

Forbes, headed the Veterans Bureau. He was later accused of

selling medical supplies, blankets, and sheets belonging to

veterans hospitals to outside parties for a fee. Probably the
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worst offender was Albert B. Fall, secretary of the interior.

Shortly after taking office, Fall convinced the secretary of

the navy to transfer federal naval oil reserves to the

Interior Department. He subsequently leased the Elk Hills oil

reserve in California to Edward Doheny of the Pan-American

Petroleum Company; the Teapot Dome reserves in Wyoming were

similarly leased to Harry Sinclair. In exchange, Doheny

transferred $100,000 to Fall in cash, and Sinclair handed

$200,000 over’ to Fall’s son-in-law' in. government. bonds.

President Harding, who was relatively uninvolved with the

affairs of his executive departments, never learned that his

subordinates had committed these crimes; he suffered a stroke

in 1923 and died shortly thereafter.’

The American public, however, became aware of the

scandals after the inauguration of Calvin Coolidge to the

presidency. Although he was reluctant to create new federal

programs or to involve the public sector in most domestic

affairs, Coolidge nevertheless sought to promote the integrity

of government by directing prosecutors in the Justice

Department to thoroughly investigate Teapot Dome. To prevent

Attorney General Daugherty from obstructing this order, he

appointed two prosecutors to handle the cases and gave them

full authority to file criminal charges. The president then

nominated Harlan Fiske Stone, former dean of the Columbia Law

School, to head the Justice Department once it became clear

that Daugherty was responsible for corrupt practices.lo

Americans were shocked by these revelations. Sirica, who
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was continuing his job search in the nation's capital, was no

exception. In 1926, he attended portions of the criminal

proceedings against Albert Fall and Edward Deheny who were

being tried jointly on charges of conspiracy. Despite

overwhelming evidence against both defendants, including the

appearance of numerous witnesses who testified that Fall and

Doheny were indeed involved in Teapot Dome, both men were

acquitted. Sirica later recalled that the prosecution's

failure to obtain convictions occurred in part because defense

attorneys were adept at communicating with juries and resorted

to flamboyant tactics in the courtroom on occasion. He

consequently became convinced that political corruption,

though blatant at times, often went unpunished because

district attorneys sometimes failed. to present the

government's case in a zealous and thorough manner. This

lesson would influence his treatment of federal prosecutors in

the Watergate break-in trial more than four decades later."

Following the Teapot Dome acquittals in 1926, Sirica

finally found a job. He accepted a position with a small law

firm in Washington that represented criminal defendants on a

court-appointed basis. Sirica’s desire to gain experience as

a trial lawyer, his fascination with Teapot Dome, and his

failure to obtain a partnership with any of the city’ s

prestigious law firms all contributed tor a decision ‘to

practice criminal law; He was not particularly successful in

this endeavor. Sirica’s greatest disappointment was that he

lost thirteen of the fourteen cases he tried. While it is
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true that attorneys typically lose court-appointed cases--

especially when prosecutors refuse to plea bargain in cases of

overwhelming evidence against.defendants-~Sirica's record did

little to boost his confidence as a trial lawyer during this

period.‘2

In 1930, Sirica's friend and United States attorney in

Washington Leo Rover offered him a position as assistant

prosecutor. Rover, who had been appointed by President

Herbert Hoover, told Sirica to get two recommendations from

Republicans to ensure the approval of his selection. Although

the twenty-six year old lawyer did not consider himself a

Republican or Democrat and was generally disinterested in

politics, he found the necessary endorsements and was hired.

In addition to the valuable courtroom experience he acquired

during his tenure as assistant prosecutor, these years were

significant because they marked the beginning of Sirica's

lifelong affiliation with the Republican Party. In his memoir

W;(1979) , he later recalled that this

Republican identity developed primarily because of pragmatic

concerns relating to employment; ideology played a relatively

minor role:

The Republicans had done me a favor. I

never forgot it. It's hard to say

whether my political views were

conservative before I got that job

through the Republicans or whether they

became conservative because of the

association, but in any event it was the

start of a long relationship. I never

had much use for people who switched back
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and forth between parties. Nor did I

ever believe that one party had a

monopoly on honesty or integrity.13

This pragmatic approach to politics continued. In November

1932, Democrats swept the Republicans from the White House and

Franklin Delano Roosevelt was inaugurated four months later.

Sirica soon concluded that Leo Rover would be replaced by a

Democrat in the United States attorney's office; as a result,

he submitted his resignation in January 1934 to establish his

own practice.“

This attempt was financially unsuccessful. For the next

fifteen years, the struggling attorney's financial situation

was so bleak that he later referred to these years as his

"starvation period." Sirica's primary obstacle was his

failure to obtain clients. Although he accepted civil cases

as well as criminal ones to build a lucrative practice, the

sheer number of practicing lawyers in Washington, Sirica's

lack of financial resources to promote himself, and the lack

of name recognition seriously undermined his chances of

success. The Great Depression and Roosevelt's occupancy of

the White House did not help either; individuals who needed

legal assistance frequently could not afford to hire lawyers,

and government agencies headed by Democrats were usually

unwilling to hire Republicans. While Sirica was certainly

capable as a legal practitioner and handled his cases in an

aggressive and professional manner, the economic and political

climate in ‘the nation's capital reduced, his chances of
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establishing the respectable practice he desired to create.”

Sirica was confronted by other problems and challenges as

well. To earn additional income, he attempted to promote

professional boxing with Jack Dempsey, a former heavyweight

champion, but failed. During the Second World War, Sirica

tried to enlist in the Army and Navy but was rejected

primarily because of his age.“ And in 1944, he accepted a

position on capital hill as general counsel to the House

Select Committee to investigate the Federal Communications

Commission. Though initially pleased with this new job,

Sirica quickly resigned when it became clear that several

Democrats on the committee attempted to impede the

investigation to prevent prominent New Dealers from being

implicated in illegal activity relating to the FCC. Outraged,

Sirica submitted a letter of resignation which illustrates his

disgust of this cover-up and reveals his decisiveness in

responding to corrupt political practices within the federal

government:

There is only one way I can try a

case.... whether before a congressional

committee or in a courtroom, and that is

to present all the facts and let the

chips fall where they may. . . . There is

great public interest in this case. The

press is going to print this. I know

what is going to happen, and I don't want

it on my conscience that anyone can say

John Sirica, a resident of the District

for many years, (is a party to a

whitewash....l7

Following his resignation, Sirica learned that the

congressional hearings were to be closed to the public and
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that no illegal conduct by officials connected with the FCC

was subsequently uncovered by the committee; this outcome, as

well as the acquittals in the 1926 Teapot Dome trials,

convinced the frustrated attorney that political corruption

was especially serious because of the many obstacles within

government that hindered successful investigations and

prosecutions.“

In 1949, after fifteen years of financial hardship,

Sirica's prospects brightened rather considerably. He joined

Hogan and Hartson, a prominent conservative law firm in the

nation's capital, and became its best trial lawyer. Impressed

with Sirica's performance, the firm selected him to head the

trial division. He handled various types of cases in this

capacity, but his specialty was insurance law which made him

especially adept at defending companies in civil litigation.

Though respected by his colleagues, Sirica was not considered

an intellectual or’ajprofound legal thinker by any means. "He

was not an especially learned attorney," recalled one partner

at Hogan and Hartson, "but he won a lot of cases he shouldn't

have because of his sincere manner."‘9 This ability to

successfully represent clients in a prestigious law firm, as

well as the improved income he now received, ended the

professional and financial insecurities that had marked his

life for so many years.20

Meanwhile, Sirica’s involvement with Republican Party

politics deepened. Even before his association with Hogan and

Hartson, he assisted the party on occasion to promote its
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candidates for local. and, federal office. 131 1940, for

instance, Sirica campaigned for Wendell Willkie who was

challenging Franklin Roosevelt's candidacy for a third term to

the presidency. As a member of the Republican state committee

in Washington, be frequently made speeches before Italian-

American groups to ‘win ethnic votes for the GOP. He

campaigned outside the District as well and stumped for the

1940 presidential ticket in such cities as Trenton in New

Jersey and Newburgh, Buffalo, and Syracuse in New York.

Although the Democrats won decisively in November, Sirica’s

appearances were significant inasmuch as they contributed to

his growing visibility within the Republican Party.21

Eight years later, he returned to the campaign trail and

urged voters in New York State to support Thomas Dewey's

candidacy for president. .Always the political pragmatist--as

well as opportunist--Sirica publicly supported Republican

candidates in large part because he was interested in becoming

a federal judge and understood that his party needed to occupy

the White House to make such an appointment a reality.

President Harry Truman, however, defeated Dewey in an upset

election which once again delayed Sirica’s political ambition

from becoming fulfilled.22

In 1952, still interested in a judicial appointment,

Sirica supported Senator Robert Taft's presidential

campaign.23 To that end, he attended the Republican National

Convention in Chicago to win the support from delegates for

his candidate. General Dwight D. Eisenhower, however,
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defeated Taft on the first ballot and selected Senator Richard

M. Nixon of California for the vice-presidency. Sirica

campaigned quite extensively for this ticket and focused

primarily on Italian-American organizations which

traditionally endorsed Democratic candidates. In November,

the:GOP captured the White House for the first time in twenty-

four years by defeating Adlai Stevenson in a decisive

election.” Because of Sirica’s modest yet visible

contribution to this outcome, he was now'in algood position to

receive an appointment from the incoming administration.”

His first major offer, however, came not from Eisenhower

but from Senator Joseph McCarthy of Wisconsin. Initially

elected in. the Republican sweep of 1946, McCarthy soon

encountered political problems because his state's progressive

tradition and liberal, voters threatened to undermine any

realistic chances for re-election in 1952. Seeking'to justify

his continuation in office before the electorate, the senator

embraced anticommunism which had already emerged as a powerful

political and cultural phenomenon in the United States. In

1950, during a speech delivered before a local Republican

organization in Wheeling, West Virginia, McCarthy declared, "I

have here in my hand a list of 205 that were known to the

Secretary of State as being members of the Communist Party and

who, nevertheless, are still working and shaping policy in the

State Department. " He further claimed that this treachery was

made possible in large part because Democratic president Harry

Truman lacked the will and courage to resist communism and
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Soviet expansionist policies.26

These allegations were entirely false. McCarthy was

unable to prove that specific government officials had any

communist or Soviet ties, and he was simply incorrect in

arguing that the president was not aggressively anticommunist.

In point of fact, Truman's anti-Soviet policies, the

implementation of the Marshall Plan, the strategy of

containment, and the decision to militarily intervene in the

Rorean conflict under the auspices of the United Nations are

indications that anticommunism was a salient component of the

administration’s foreign policy. Domestic anticommunism was

promoted by the White House as well. In 1947, for example,

Truman ordered the FBI to remove from government service those

employees who were "bad security risks"; specific

documentation of treasonous or subversive activity was not

required for dismissal. Although the president vetoed the

McCarran Internal Security Act in 1950 ostensibly to limit

antisubversive witchhunts, his policy of investigating federal

employees for alleged ties to communism continued which ended

careers for many individuals who posed no threat to American

security. Yet despite these policies, McCarthy was undeterred

and insisted that the White House had permitted disloyal

persons to serve in the public sector. The senator's attacks

provoked angry responses from Truman who charged that McCarthy

was engaging in character assassination. It was the

president's own policies that helped make McCarthy's crusade

a frightening reality.27
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Following Eisenhower’s victory and McCarthy' 3 re-election

in 1952, many expected that the Wisconsin senator would soften

his rhetoric because 1) his job was now secure for six more

years; and 2) members of the GOP had little to gain from

accusing a Republican administration of permitting subversion

to flourish within government. But McCarthy's accusations

only increased. It was in 1953, just one year prior to his

charge that Communists had infiltrated the army, that McCarthy

offered Sirica a position as chief counsel to his Senate

subcommittee that was investigating alleged subversive

activities. After some consideration, he declined. By this

time, Sirica had been promoted to partnership at Hogan and

Hartson which meant that he would have taken a serious

reduction in salary to work for McCarthy. Additionally, as a

pragmatic Republican who resisted the ideological rigidity of

his party's right wing, Sirica was rather skeptical of

McCarthy's charges. Specifically, he knew that the Wisconsin

senator had failed to substantiate any of the allegations

which had increased domestic anticommunism to new levels.

Following Sirica's refusal, McCarthy selected Roy Cohn who

shared the senator's view that subversion was indeed a genuine

threat to national security.28

Meanwhile, Sirica continued his work in the Republican

Party while remaining interested in a presidential appointment

to the federal judiciary. His hopes were soon realized. In

1956, Henry Schweinhaut retired as judge on the United States

District Court. Sirica, who was still serving on the
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Republican state committee in Washington, immediately informed

local party officials and White House aides that he was

interested in this position. Although other Republican

lawyers with prominence also asked to be considered, Sirica

was favored by several members of the administration--

including deputy attorney general William Rogers--because of

his loyalty to the GOP and strong credentials as a trial

lawyer. Because of this support, Sirica was nominated by

Eisenhower for the position several months later and was sworn

in as a federal district judge on April 2, 1957. His dream

had finally been achieved.29

II

Sirica's record on the bench between 1957 and 1972,

though not directly related to the Watergate break-in, is

nevertheless significant because it reveals his judicial

approach and personal demeanor which help explain the judge's

subsequent confrontation with the Nixon administration.

Overall, Sirica was an honest and tough judge who frequently

issued maximum sentences to criminal defendants; this was

particularly true in heinous crimes or when offenders refused

to admit any wrongdoing despite clear and sometimes

overwhelming evidence to the contrary. Sirica was

occasionally impulsive as well. Illustrative of these

characteristics was the case of Vincent Scott. In this 1967

trial, Scott was convicted by a jury of attempting to rob a

bus driver with a toy pistol. Throughout the proceeding,
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Sirica believed that the defendant had perjured himself on

several occasions. Because of this suspicion, the judge

angrily confronted him at the sentencing hearing. "Now, the

court didn’t believe your story on the stand," he declared.

"The court believes you deliberately lied in this case. If

you had pleaded guilty in this case, I might have been more

lenient with you."30 Sirica then took this apparent lack of

truthfulness into consideration when pronouncing sentence--a

practice considered unethical by many judges. Accordingly,

Scott was sentenced to a five to fifteen-year prison sentence.

By contrast, Sirica sentenced a defendant in another case to

two to nine years behind bars for committing a successful

robbery with a real gun. The court of appeals remanded the

former case for resentencing on grounds that Scott's rights to

an appeal had been jeopardized by Sirica's action; he died,

however, before resentencing could be arranged. In other

instances, particularly when defendants inflicted physical

injury on victims, Sirica’s propensity for issuing maximum

sentences was especially present. In cases of first-degree

murder, for example, he preferred the death penalty at a time

when its use was on the decline nationally. Sirica's nickname

”Maximum John” was no exaggeration.31

In addition to harsh sentencing, Sirica acquired a

reputation for an inability to grasp complex legal issues--

particularly when procedural matters were involved. In 1960,

for instance, he presided over a civil proceeding lasting over

ten months in which a Kansas City trucker filed an antitrust
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claim against twenty-three domestic railroad companies.

Although a $225,000 award was granted to the plaintiff, the

decision was nullified by the Supreme Court because Sirica had

permitted inadmissible evidence to be introduced at trial.32

This reversal, as well as the order to resentence in the

Scott case, were not aberrations. During his first ten years

on the bench alone, Sirica was reversed 35 times out of 112

civil and criminal cases that were appealed, ‘While it is true

that the judge was affirmed more often than not, this record

was not highly respected at the time because 1) appellate

courts traditionally grant district judges a considerable

amount of discretion when making decisions; and 2) Sirica's

colleagues were reversed much less frequenthy. The judge,

however, received very little criticism--with the exception of

the Katz article in 1973--because few doubted his honesty,

integrity, and devotion to the law.33

Finally, Sirica was a pragmatist. According to the_

judge, this characteristic manifested itself in two ways

during his career on the federal bench, First, Sirica did.not

identify himself as an intellectual, and he believed that any

serious consideration of legal theory would interfere with his

duties as district judge. This sentiment was candidly

revealed in a 1973 interview:

.... [A] great intellectual doesn't make

a great trial judge.... I'm a realist as

opposed to a theorist, you know me. You

have to be able to evaluate people--like

you're evaluating me now--make up your

mind about their credibility.... Appeals
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court judges don't have to shoot from the

hip. They have the leisure to think, to

decide. We have to make decisions in a

split second, whether to sustain or

overrule an objection.... So Sirica's not

an intellectual. Who cares! The

important question is whether a judge is

honest, and does he have the courage of

his convictions to do what is right at

the moment.“ [sic]

Second, Sirica’s pragmatism was evident in his refusal to

advocate ideological agendas as judge, and he tried each

individual case solely on its merits. "Hell yes, I'm a

Republican," he remarked. "You can' t change a fellow's

feelings just because you give him a judicial robe. But when

I get on the bench, then I'm nothing. Politics is out then.

Then it's my duty to search for the truth."” Illustrative of

this disavowal of judicial partisanship was Sirica's

relationship with the Republican Party after his appointment

to the court in 1957. Though continuing to support the GOP

and its nominees for election--including Barry Goldwater,

Richard Nixon, and others--Sirica distanced himself from

active political involvement during these years. He was

particularly reluctant to make public appearances for specific

candidates and refused to permit Republican officials to

significantly influence his actions as judge either directly

or indirectly. To be sure, much of this distancing occurred

because Sirica had the position he desired and consequently

did not need to build political connections for professional

reasons; but it is also the case that his familiarity with

federal corruption genuinely convinced him that the integrity
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of the judiciary required that judges maintain their

independence while serving on the bench.36

An additional indication that Sirica eschewed ideological

agendas was his response to the Warren Court's reforms on

issues pertaining to criminal law and procedures. Though

reluctant to be lenient with defendants-~particularly those

who committed perjury and demonstrated little to no remorse--

the judge was quite adaptable to the liberalization of the

criminal justice system and never spoke out publicly against

it. On the contrary, Sirica stated on one occasion that the

Warren Court's decision in niranga_xL_Ariggng (1966), which

held that an arrested individual must be informed of his/her

constitutional rights before questioning, was altogether

proper. Other Supreme Court rulings that expanded

constitutional protections to those accused of crimes were

similarly accepted by Sirica; and he fully expected law

enforcers and prosecutors to comply with their provisions.”

While it is true that Sirica was sometimes reversed by David

Bazelon who was a liberal appellate judge in the District,

such actions were taken primarily because evidentiary

technicalities were not scrupulously adhered to at trial. In

short, Sirica.was strongly committed.to the principle of stare

decisis and consistently complied with all applicable Supreme

Court decisions in his courtroom. This pragmatic judicial

posture was recognized even by his critics who doubted the

judge' s intellectual qualifications for service on the federal

judiciary.38
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III

By the eve of Watergate, therefore, John Sirica had

acquired a reputation which was firmly rooted in his early

years and experience as a trial lawyer. His independence on

the bench, for example, arose in part because he was forced to

assume adult responsibilities as a young man when Ferdinand

Sirica failed to provide economic security for his family.

The judge’s reluctance to approach the law as an intellectual

most likely occurred because he had a weak liberal arts

background and was primarily interested in becoming a trial

lawyer which did not require a thorough understanding of legal

theory and philosophy. Sirica's vast experience in the

courtroom also contributed to his occasional impulsiveness

because he learned the importance of making quick decisions

without much reflection in the process of trying individual

cases.

A third characteristic associated with Sirica, his

pragmatic and non-ideological demeanor, is traceable to his

early affiliation with the Republican Party which occurred

primarily because the GOP had helped secure a job for him in

the United States attorney's office. He did not have a

passionate committment to political conservatism as a young

attorney and never acquired any such sentiments in the years

ahead. Even when domestic anticommunism and the popularity of

McCarthy reached their height during the early 1950’s, Sirica

distanced himself from the Republican right wing and preferred

a more pragmatic approach to politics hoping all the while
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that his involvement would benefit him professionally. It is

not surprising, then, that Sirica was generally non-

ideological after his appointment to the federal bench in

1957. While continuing to identify himself as a Republican,

he was relatively uninvolved with the GOP's activities and

ceased campaigning for specific candidates. And although

Sirica was associated with a party that promoted law and order

as a political issue, he accommodated the Supreme Court's

liberal reforms and endorsed several of these changes

publicly. It is clear that Sirica's political involvement is

significant inasmuch as it contributed to a consistent pattern

of pragmatism throughout his judicial career.

Finally, the judge's propensity for tough sentencing was

also rooted in his past. Disillusioned after witnessing the

Teapot Dome trials, frustrated with the corruption on the

House Select Committee in 1944, and angered when criminal

defendants attempted to manipulate the judiciary in his

presence, Sirica was determined to preserve the integrity of

his courtroom by taking an engaging role in each proceeding.

This characteristic, along with the judge's independence and

pragmatism, would sharpen during his confrontation with the

Nixon White House over Watergate.
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CHAPTER TWO

THE MAKING OF A SCANDAL AND COVER-UP, 1969-1972

I .

On Sunday June 18, 1972, John Sirica noticed a story in

theWreporting that five men had been arrested

inside the Democratic National Committee's headquarters in the

Watergate office building following an apparent burglary

attempt. The article further noted that the arrested

individuals were carrying large sums of hundred dollar bills

and electronic equipment used for bugging purposes. The

suspected leader of this group of men was James McCord who

identified himself as a former CIA agent at his arraignment.

The remaining individuals, all with connections to anti-Castro

political groups in Miami, were Bernard Barker, Frank Sturgis,

Virgilio Gonzalez, and Eugenio Martinez; they professed to be

"anti-communists" by occupation. Although there were no clear

explanations for the incident, the FBI initially suspected

that the burglars constituted a group of "superpatriots" who

acted illegally on their own to help prevent a Democratic

victory in the November elections and the possibility of

closer American ties with the Cuban regime of Fidel Castro.1

This theory was soon shattered. Shortly after the

Watergate arrests, the FBI discovered that McCord's government

ties were far more extensive than he had admitted to the

40
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Washington police; in addition to his former CIA involvement,

he was also the salaried security coordinator for the

Committee to Re-Elect the President (CREEP). Detectives also

obtained address books belonging to the arrested men which

contained the name and phone numbers of E. Howard Hunt, a

former employee and consultant to White House attorney Charles

Colson. Investigators soon learned that Hunt and G. Gordon

Liddy, counsel to the fund-raising branch of CREEP, had

monitored and supervised the burglary as it occurred from a

nearby hotel. As a result, the FBI discarded its theory that

anti-Castro activity led to the break-in and now believed that

domestic politics was primarily responsible.2

Few, however, were aware that key officials within CREEP

had approved of the incident months in advance. Moreover, it

was not.generally known that the break-in was just one part of

an illegal pattern of White House conduct which was encouraged

and sometimes ordered by the president. Several historical

factors, which had developed before Nixon's inauguration in

January 1969, contributed to this type of abuse as well as

Judge Sirica's strong reactions to the administration's

illegal conduct during the early stages of his involvement in

the Watergate case. It is therefore helpful to consider these

factors as a means of placing Watergate within its historical

context and to understand the significance of the judge's role

throughout the period.

First, the presidency became increasingly imperial as an

institution throughout the twentieth-century. This process
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especially accelerated during Franklin Roosevelt ' s

administration because Congress agreed to give the White House

increased authority to deal with the depression and a series

of international crises that ultimately eventuated in the

Second World War. Successive presidents--particularly Harry

Truman, John Kennedy, and Lyndon Johnson--also enacted

policies contributing to greater executive powers. Such

policies, among others, included the Fair Deal, New Frontier

and Great Society programs, and the decisions to intervene in

the Korean and Vietnamese conflicts without obtaining clear

declarations of war from Congress. Because of these

developments, the presidency emerged by the 1960’s as a more

powerful and prestigious institution than Congress despite the

separation of powers doctrine as enunciated in the

Constitution.’

In addition to the emergence of an imperial executive

branch, the postwar obsession with national security also

contributed to Watergate. Specifically, the FBI and CIA

became more involved in surveillance and espionage operations

at home and abroad because Cold War anticommunist fears

convinced government officials that such activities were

necessary to enhance security. Civil liberties were

frequently violated as wiretaps, infiltrations, bugging

devices, and other methods were employed to investigate the

activities of radicals in general and suspected communists in

particular. During the late 1950's and 1960's, the FBI's

surveillance operations focused on civil rights and antiwar
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organizations because Director J. Edgar Hoover believed that

these organizations were particularly disloyal to America.

Although the Cold War became less virulent while civil rights

became more accepted in society by the early 1970's, the

propensity of government agencies to spy on citizens

continued. Domestic politics was the primary motive.‘

A third factor contributing to Watergate was the

overwhelming importance of money in national elections. In

particular, conducting campaigns for the presidency became

increasingly expensive after the Second World War because of

the reliance on television as a medium for advertising. In

addition, the use of public relations and advertising firms

increased as candidates needed experienced consultants to help

run lengthy campaigns in a technological age. The total

expenditures of presidential candidates illustrate this

inflationary trend. In 1964, Republicans and Democrats spent

a total of $200 million to finance the Goldwater and Johnson

campaigns; four years later, they paid approximately $300

million, These skyrocketing costs were especially burdensome

to the Democratic Party because its members had relatively

fewer. connections to big business and other wealthy

contributors than their Republican opponents. Because of this

disadvantage, the Democratic Congress passed the Federal

Election Campaign Act in 1972 to control campaign costs.

Specifically, the measure set limits on contributions to

particular campaigns and the amount of money candidates could

spend on media advertising. In addition, the act required
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that contributions of over $100 to a federal election campaign

must be reported. Because of these restrictions and continued

inflation in the economy, candidates were sometimes tempted to

obtain contributions through illegal means. Despite its

popularity in 1972, the Nixon administration decided to

circumvent the Federal Election Campaign Act and other laws

regulating the use of political expenditures. This decision,

and the illegal practices that followed, formed a key

component of the Watergate scandal which led to criminal

charges against leading officials within the Committee to Re-

Elect. It is clear that the role of money in federal

elections increased the likelihood that scandal would emerge

within presidential campaigns.’ '

Finally, Nixon’s personality contributed to his

administration's involvement in Watergate. According to

several Nixon biographers, Fawn Brodie and Gary Wills among

them, Nixon was extremely distrustful throughout his political

career and perceived that others who disagreed with his stance

on the issues were out to destroy him personally. This

paranoid world view was coupled with Nixon's strong belief,

as illustrated in his Six ggises (1962) , that life represented

a series of challenges which needed to be conquered for

success to follow. Although historians have failed to reach

a consensus regarding the causes for these personality

traits,‘ it is clear that Nixon’s distrust and crisis

mentality persisted throughout the campaign of 1968 and into

the presidency itself. A "siege" mentality soon emerged
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within the White House which encouraged administration

officials to initiate measures designed to harass genuine and

perceived political opponents. Such encouragement undoubtedly

contributed to the scandals that followed.7

6 Upon Nixon’s inauguration to the presidency in January

1969, three of the four factors above coalesced which directly

led to the administration's participation in illegal conduct.

Along with the vast powers of the executive branch and Nixon’s

paranoia, the White House was overwhelmingly preoccupied with

national security because of the ongoing Vietnam War and the

rise of dissent. which. demanded an end to the conflict

overseas. ,The administration's specific illegal activities

began in response to an article which appeared in the W];

Timgs_on May 9, 1969 disclosing that secret bombing raids had

been conducted against Cambodia. Enraged, Nixon and national

security advisor Henry Kissinger immediately suspected that

leaks from within the executive branch led to this disclosure.

Though untrue,3 wiretaps were consequently ordered by the

president against four newsmen and thirteen White House, State

and Defense Department employees. While Nixon assumed that

these taps were permitted under the Crime Control Act of 1968-

-which was later declared unconstitutional by the Supreme

Court in 1972--he ordered an additional tap that was known to

fall outside the protection of this law. Specifically, the

FBI was directed to tap the- phone of syndicated columnist

Joseph Kraft, who had written a critical piece on Nixon. But

because no, one seriously suspected Kraft of leaking
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information, DirectorJ. Edgar Hoover refused. Instead, White

House Chief of Staff H. R. (Bob) Haldeman instructed Jack

Caulfield--a retired police officer--to carry out the order.

He obeyed. Less than one year into his administration,

therefore, Nixon had participated in illegal wiretapping which

violated both the letter and spirit of the law.

Significantly, the entire scheme failed to link anyone to a

specific national security leak.9

Despite these disappointing results, Nixon’s obsession

with national security continued. Accordingly, he approved of

what became known as the "Huston Plan" in July 1970. Named

after Tom Huston, a White House aide and committed right wing

ideologue, the plan specifically authorized "surreptitious

entry-~breaking and entering, in effect--on specified

categories of targets in specified situations related to

national security."‘° In addition, the proposal sanctioned

increased electronic surveillance, the opening of anyone's

mail by government officials, and the placing of informants on

college campuses. In short, Nixon authorized the federal

government, to spy on any American believed to threaten

national security. However, he decided to rescind the plan

because J. Edgar Hoover complained that its implementation

would allow the CIA and other federal agencies to infringe on

FBI turf. At the same time, Hoover believed that Huston's

proposal was excessive and that alternative policies could

achieve the same result with fewer costs.‘l

Meanwhile, the White House prepared an "enemies list"
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designed to attack potential administration critics. This

list eventually targeted approximately two hundred individuals

and eighteen organizations, including Edward Kennedy, Joe

Namath, the president of Yale University, the National

Education Association, and the World Bank. In his memoir, In

W (1990) , Nixon attempted to distance himself from the

list by arguing he never saw it. .Although evidence is lacking

that would either support or refute this assertion, the White

House tapes clearly indicate that he directed his aides to

prepare a list as a means of harassing or embarrassing

critics. Weeks before the 1972 election, Counsel to the

President John Dean told Nixon that he was keeping "notes on

a lot of people who are emerging as less than our friends

because this [election] will be over some.day and we shouldn't

forget the way some of them have treated us." The president

enthusiastically agreed. "I want the most comprehensive notes

on all those who tried to do us in," he declared. "They

didn’t have to do it. If we had had a very close election and

they were playing the other wide I would understand this. No-

-they were doing this quite deliberately and they are asking

for it and they are going to get it.“2

With this information, the administration attacked its

opponents through several methods. Excessive tax audits, for

instance, were conducted against Washingtgn Egst lawyer Edward

Bennett Williams and Democratic National Chairman Larry

O'Brien. Moreover, the White House sought to embarrass

Congressman John Conyers by spreading rumors that he had a
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”known weakness for ,white females.” And because he was

obsessed with the possible candidacy of Ted Kennedy in 1972,

Nixon ordered his aides to uncover damaging information

surrounding the Chappaquiddick incident which caused the death

of Mary Jo Kopechne in 1969. This use of presidential power

was consistent with Nixon's belief that the federal government

was riddled with liberals held over from the Kennedy and

Johnson years who would damage his administration if steps

were not taken to discredit Democratic politicians and

potential presidential candidates.‘3

An additional indication that criminal conduct permeated

the Nixon presidency was its reaction to the activities of

Daniel Ellsberg, a former Defense Department official of the

Johnson administration. Though initially supportive of

American intervention in Southeast Asia, Ellsberg's views

shifted in part because he helped research a Pentagon study,

commissioned by Secretary of Defense Robert McNamara, which

evaluated Washington's policy in Indochina from World War II

through 1967. Ellsberg's participation in this research

convinced him that the Kennedy and Johnson administrations

were responsible for the no-win.military situation in Vietnam

and that both presidents had approved gradual escalation--

despite warnings from their advisors--because they did not

want to lose the war for political reasons during their terms

in office.“

Following his return to private life and Richard Nixon’s

inauguration, Ellsberg became'further disillusioned because
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the new administration's "Vietnamization" policy permitted

America's combat role to continue until South Vietnam could

manage its own defense. Frustrated, Ellsberg leaked volumes

of McNamara's study to theWin 1971. On June

13, the newspaper began to publish the contents of these

documents under the headline "Vietnam Archive: Pentagon Study

Traces 3 Decades of Growing U.S. involvement." Nixon,

convinced that these actions jeopardized national security,

decided that Ellsberg needed to be humiliated to prevent

others from similarly leaking documents to the press:

I did not care about any reasons or

excuses. I wanted someone to light a

fire under the FBI in its investigation

of Ellsberg, and to keep the departments

and agencies active in the pursuit of

leakers.... Ellsberg was having great

success in the media with his efforts to

justify unlawful dissent, and while I

cared nothing for him personally, I felt

that his views had to be discredited. I

urged that we find out everything we

could about his background, his motives,

and his co-conspirators, if they

existed.”

To comply with Nixon’ s directive, the Special

Investigations Unit, otherwise known as the White House

”plumbers,” was created. Under the supervision of domestic

advisor John Ehrlichman, the plumbers broke into the office of

Ellsberg's psychiatrist, Dr. Louis Fielding, in Los Angeles on

September 3, 1971. Nothing was found that could be used to

discredit Ellsberg. Although the dimensions of this affair

were not revealed to the public until 1973, the incident
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marked a turning point for Nixon administration officials in

that breaking and entering now became an acceptable weapon

against dissenters and political opponents. To be sure, the

Special Investigations Unit was technically disbanded several

weeks after the Fielding break-in; but its tactics were not

repudiated by White House aides who were involved in the

incident. Moreover, Hunt and Liddy were retained by the

administration for campaign projects and consultations. The

Ellsberg affair, therefore, created the conditions that made

the Watergate break-in a greater possibility.l6

As the election of 1972 approached, Nixon formed the

Committee to Re-Elect the President to manage the campaign.

Encouraged by the White House, officials working for the

Committee also participated in illegal conduct. Blackmail,

for example, was used to coerce wealthy individuals into

contributing to the Nixon campaign." In addition, Donald

Segretti was hired by Dwight Chapin, deputy assistant to the

president and appointments secretary, to "disrupt, ridicule

and harass the Democratic [presidential] candidates and stir

up as much intramural bickering as possible."“ To that end,

he and other campaign officials resorted to such tactics as

spreading rumors about the sexual preferences of candidates,

sending critical literature about Ted Kennedy in fake Muskie

envelopes, and arranging Muskie's chauffeur to inform CREEP

about key developments in the senator’s campaign. Moreover,

the administration sought to. discredit the American

Independent Party as a means of preventing another formidable



goal



51

third-party candidacy by George Wallace. To accomplish this

goal, the American Nazi Party was paid between $5,000 and

$10,000 to persuade American Independent Party voters in

California to switch their party preferences. Although Nixon

claimed after his resignation that pranks had been commonly

used in previous campaigns, the particular tactics employed by

the Committee to Re-Elect were unprecedented in their

illegality and misuse of presidential authority.19

Consistent with this pattern of "dirty tricks, " G. Gordon

Liddy, former plumber and finance counsel for CREEP, proposed

a campaign of political espionage to Attorney General John

Mitchell on January 27, 1972. Termed "Operation Gemstone,"

this scheme called for the kidnapping and drugging of hostile

demonstrators at the Republican convention, the use of

callgirls to embarrass Democratic Party officials during their

convention, and sabotaging the air-conditioning equipment at

the Democratic convention itself. Rejecting this proposal,

Mitchell--who had resigned the office of attorney general to

become director of CREEP--approved a scaled down plan on March

30. This version authorized the bugging of the Democratic

National Committee offices at the Watergate complex for the

specific purpose of installing electronic bugs to gather

campaign information from party chairman Larry O'Brien. Funds

drawn from illegal contributions were then provided to Liddy

who worked with Hunt to find recruits for the operation. On

May 28, McCord and.the four'Miamians broke into the Democratic

headquarters 'undetected, but. they failed ‘to install the
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listening devices properly. The second attempt occurred on

June 17 which resulted in the five arrests that night.20

II

These background events are significant for two reasons.

First, it is clear that the Watergate bugging was not an

isolated incident; rather, it was part.of an illegal scheme to

harass all potential political opponents and undermine a free

presidential election. Indeed, the crimes committed by

administration officials by June 17, 1972 were already

extensive; they included wiretapping, sabotage, espionage,

blackmail, and burglary. Moreover, the extensive and long-

standing nature of this conduct.made the subsequent Watergate

cover-up an unsurprising consequence in hindsight. Because

the burglars who were arrested.had.been involved in several of

the illegal activities before June 1972--most notably the

Ellsberg affair and the Fielding break-in--the administration

wished to make certain that the men did not reveal the full

extent of their participation in these acts prior to the

election. By hiding CREEP's involvement in the Watergate

break-in, the White House expected that the full range of

illegal conduct would remain secret and that Nixon would win

a decisive victory at the polls.21

Accordingly, the cover-up began immediately. On June 18,

Mitchell issued a hurried statement from California denying

CREEP's involvement in the burglary. "I am surprised and

dismayed at these reports," he declared. "There is no place
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in our campaign or in the electoral process for this type of

activity, and.we will not.permit or condone it." In addition,

press secretary Ronald Ziegler pronounced.Watergate a "third-

rate burglary attempt."22

On June 23, just six days after the break-in, President

Nixon became personally involved in the cover-up. That day,

Haldeman presented a plan in the Oval Office directing the CIA

to order the FBI to drop its Watergate investigation. This

initiative, however, failed because CIA director Richard Helms

refused to comply. Consequently the administration paid "hush

money" to the arrested burglars. Specifically, between

$423,000 and $548,000 was. paid in exchange for silence

concerning the involvement of administration officials.

Despite Nixon's continued denials, it is clear that he became

deeply involved in the Watergate cover-up as a result of the

extensive illegal conduct that had occurred throughout his

administration.”

The events through June 17 are also significant because

of their contribution to a constitutional crisis in which

Judge Sirica would play a substantial role. His initial

involvement was triggered by the five arrests at the

Watergate. Shortly after the men were arraigned, he impaneled

a grand jury to investigate. Its efforts, however, were

impaneled by the cover-up. Jeb Magruder, for example,

committed perjury on several occasions before the grand jury

to prevent CREEP employees, other than the seven men already

arrested, from being implicated. He had undoubtedly known
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about and had participated in the planning of the break-in

weeks before it occurred because of his role as deputy

campaign director and the next man up the chain of command

from Liddy. Following the arrests in June, he became deeply

involved in the cover-up by destroying evidence and

authorizing the payment of hush money to the defendants.

Although federal prosecutors were largely unaware of this

participation, Magruder was summoned for an initial appearance

before the grand jury on July 5 to explain his knowledge of

the burglary. On this occasion, his testimony was brief and

limited to organizational matters. Specifically, he described

his role at CREEP, how'the campaign was organized, and.how its

officials interacted with the Finance Committee. Magruder was

then excused from the proceeding and left with the impression

that he was not seriously-suspected of any wrongdoing in the

affair.”

Later that week, three FBI agents went to see Magruder

and began to ask questions regarding the money which had been

used to fund the break-in. Conceding that the Committee to

Re-Elect had authorized payments to Liddy for intelligence-

gathering operations, he denied any knowledge of Liddy's

specific budget or illegal plans.”

In early August, prosecutors informed CREEP's lawyers

that.Magruder was an official target of their investigations.

Accordingly, a second grand jury appearance and a preliminary

session with two U.S. attorneys were scheduled. On the

fourteenth, just before these appearances, Magruder consulted
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with John Mitchell who summarized the broad outline of the

cover-up story to be used during the testimony. The next

morning,‘ John Dean rehearsed him meticulously by asking a

myriad of questions pertaining to CREEP’s activities. That

afternoon, prosecutors demanded to know why Liddy had been

given $250,000 for intelligence-gathering and security.

Magruder replied that Liddy was instructed to prevent violence

by radicals from erupting at the Republican convention in

Miami Beach; such fears, he insisted, were legitimate due to

the events four years earlier in Chicago. When asked to

explain why CREEP failed to document how Liddy had spent the

money, Magruder vaguely replied that a loosening of controls

had occurred because of Mitchell's preoccupation with charges

of unethical activity in the campaign. Finally, Magruder

argued that he was not involved with any of Liddy's activities

because of his personal dislike for the man. After hours of

questioning, he left the U.S. attorney's office again

confident that his perjured testimony had been successful.

The prosecutors' anticlimactic questions before the grand jury

one day later further indicated that the investigation would

not implicate leading officials in the Committee to Re-Elect

the President.26

This optimism was short-lived. During the last week of

August, the grand jury subpoenaed. Magruder's diary and

indicated that further testimony would be necessary. Panic

swept the campaign because Magruder's entry for January 27 and

February 4, 1972 read: "AG's office--w/ Dean & Liddy." By
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linking Liddy to former attorney general John Mitchell, the

diary revealed that Nixon's closest associates were involved

in Watergate.27

To solve this dilemma, it was decided that Magruder would

once again perjure himself before the grand jury. On

September 6, he testified that the January 27 meeting had been

rescheduled for February 4 and that only the newly enacted

campaign laws were discussed. Convinced that Magruder was

being truthful, the grand jury limited its indictments on

September 15 in Sirica's courtroom to seven defendants:

Liddy, Hunt, McCord, Barker, Sturgis, Martinez, and Gonzalez.

Perjury had indeed constituted a central part of the Watergate

cover-up.28

On the evening of these indictments, Nixon met with his

advisors in the Oval Office to discuss Watergate and the

upcoming election. The president was pleased that the grand

jury investigation had proceeded according to plan and that no

indictments had been returned against higher campaign

officials. Nixon then congratulated Dean for his role in

accomplishing these results:

Oh well, this is a can of worms as you

know a lot of this stuff that went on.

And the people who worked this way are

awfully embarrassed. But the way you

have handled all this seems to me has

been very skillful putting your fingers

in the leaks that have sprung here and

sprung there.29

Also during this conversation, the president characterized

Watergate as a political problem rather than a legal one.
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Instead of addressing the illegalities that produced the

problems created by the break-in, Nixon merely blamed

Democratic politicians for attempting to use Watergate as a

weapon to embarrass the administration:

This is a war. We take a few shots and

it will be over. We will give them a few

shots and it will be over.... We have

been (adjective deleted) fools for us to

come into this election campaign and not

do anything with regard to the Democratic

Senators who are running, et cetera. And

who the hell are they after? They are

after us. It is absolutely ridiculous.

It is not going to be that way any

more.30

These comments and Nixon’s approval of Dean's conduct of the

grand jury investigation suggest that the president mocked the

judiciary's independence. This failure to recognize the

constitutional function of the courts would become even more

blatant once the cover-up unravelled.

Meanwhile, Sirica was required to assign the Watergate

break-in case to a particular judge. His authority to make

this appointment stemmed from his role as Chief Judge of the

United States District Court for Washington D.C.--a position

which he held because of his seniority. After some

consideration, Sirica assigned the case to himself primarily

because his Republican connections would discourage critics

from claiming that the proceedings were politically motivated.

He then took steps to ensure that constitutional protections

were afforded to all parties in the case. Sensitive to

charges that the defendants could not receive a fair trial
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because of widespread publicity, the judge issued a "gag

order" on October 4 that enjoined officials and affected

parties from speaking to the media about the case.31 Despite

pressure from Democrats to have the case tried before the

presidential election, he set the trial date for November 15

to make certain that the prosecution and defense would have

sufficient time to prepare.32

In this context of pre-trial preparation, it is important

to consider the extent to which an earlier proceeding would

have altered the election results. According to Sirica, the

trial could not have possibly started before late October

given the mid-September indictments. Because the proceeding

ultimately lasted about four weeks, the verdicts would still

have been returned after the election. Moreover, the judge

argued that the cover-up was "firmly in place" in November

which would have precluded the case from unfolding during this

period.33

An additional indication that an earlier trial would not

have changed the election results was the desperate condition

of George McGovern's candidacy. Following his nomination, the

Democratic nominee selected Thomas Eagleton of Missouri as his

running mate. When revelations began to emerge that Eagleton

had been hospitalized for severe depression, McGovern fully

endorsed his running mate. Due to growing political pressure,

however, the nominee dumped Eagleton in favor of Sargent

Shriver, a former director of the Peace Corps during the

Kennedy administration. This episode gave McGovern a weak and
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indecisive image which seriously reduced his chances for

victory in the presidential election.34

Meanwhile, Republicans portrayed.McGovern.as a dangerous

radical. Nixon's supporters and many conservative Democrats

particularly opposed the nominee's proposals for a complete

military withdrawal from Vietnam and a $1,000 payment for

every Anerican regardless of income. The electorate also

inaccurately associated. McGovern ‘with the counterculture

movement. Although McGovern attempted to raise Watergate as

an issue by citing reports in'the‘Washimgtom Eost that charged

a cover-up was in place, the electorate remained unconvinced

5 Because of the failureand re-elected Nixon in a landslide.3

of McGovern's candidacy, therefore, it is difficult to

conceive that an earlier Watergate trial would have resulted

in Nixon's defeat.36

Meanwhile, Sirica prepared for trial. Due to an acute

back ailment and various procedural delays, the trial date was

moved from November 15 to January 8, 1973. On December 4, the

judge held a pre-trial session to discuss evidentiary matters

with attorneys involved in the case. During this conference,

he became frustrated because Earl Silbert, assistant U.S.

attorney, was unable to explain the motives for the Watergate

break-in and to account for the money possessed by the

defendants at the time of their arrests. To Silbert, these

unanswered questions were irrelevant to his case because

overwhelming evidence existed to obtain convictions at trial.

Moreover, the prosecution believed that proceeding on the
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basis of unsubstantiated theories and accusations was a risky

strategy that could lead to a mistrial or reversal on appeal.

Silbert, therefore, preferred a conservative approach by

limiting the prosecution's case to evidence relevant only to

the seven defendants.37

Sirica disagreed. Although he did not claim to have any

definitive explanations for Watergate, he vaguely suspected

that a cover-up involving officials of the Committee to Re-

Elect had been implemented. Moreover, the judge believed that

the origins of the break-in were quite relevant to the issue

of criminal intent regarding the seven men and that the

prosecution was not zealously representing the government's

position. As a result, Sirica reacted angrily when Silbert

skirted the issues of origin and criminal intent at the pre-

trial session:

.... this jury is going to want to know

somewhere along the line what did these

men go into the headquarters for? What

was their purpose? Was it their sole

purpose to go in there for so-called

political espionage or were they paid to

go in there? Did they go in there for

the purpose of financial gain? ‘Who hired

them to go in there? Who started this

thing? There are a myriad of problems in

this case that I can see coming up and so

can you.38

Despite this plea, Silbert refused to alter the prosecution's

strategy. -This decision increased the likelihood that Sirica

would adopt an especially interventionist posture during the

upcoming trial.
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CHAPTER THREE

THE BREAK-IN TRIAL AND ITS SIGNIFICANCE

In late 1973, months after the conclusion of the

Watergate break-in trial of the seven burglars, Bob Woodward

suggested in an interview that Judge Sirica’s role during the

proceeding had been exaggerated in the national media. The

cover-up, he argued, would have collapsed without his

confrontations with the defense and that the prosecution had

diligently presented its case despite Sirica’s suggestions to

the contrary. As noted above, Harvey Katz also doubted

Sirica’s contribution to the demise of the cover-up. In the

September issue of the fleehihggemieh, he wrote that Sirica was

one of two "unsuited" judges in the District and that his

"countless legal errors, his short temper, [and] his

inattentiveness to court proceedings" turned the trial into an

inquisition that disregarded the constitutional rights of the

defendants.1

This chapter argues that these criticisms are seriously

misleading. Though short tempered on occasion, John Sirica’s

handling of the break-in trial demonstrated his

conscientiousness and a determination to be fair to both the

prosecution and defense while insisting that the facts of

Watergate be revealed. Prosecutor Earl Silbert, however,

declined to pursue the possibility of a cover-up during the

65
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proceeding; as a result, Sirica assumed an activist and

confrontational posture, without infringing on anyone's

constitutional rights, which strongly encouraged the

defendants to reveal their full knowledge of the case. James

McCord complied and revealed the cover-up in a letter

addressed to the court on March 20, 1973. From this point on,

Watergate saturated the media and the public's attention until

President Nixon's resignation in August 1974. Judge Sirica's

role during the break-in trial was indeed historically

significant.

On Monday morning, January 8, 1973, just twelve days

before Nixon's inauguration to a second term as president, the

Watergate break-in trial began. The proceedings took place

inside a large ceremonial courtroom so that the numerous

reporters, cameramen, and lawyers who were following the case

could be accommodated. At ten o'clock, all seven defendants

were seated with their attorneys as Judge Sirica entered to

announce that court was in session.2

Almost immediately, before Sirica was able to continue,

an interruption occurred. William Bittman, who represented E.

Howard Hunt, stated that his client wished to plead guilty.

Hunt had initially entered a plea of not guilty at his

arraignment in September, but personal circumstances

dramatically changed which led to this sudden announcement.

On December 8, 1972, his wife Dorothy was killed in a United
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Air Lines jetliner crash near Midway Airport in Chicago.

Police discovered more than $1,000 in cash in Mrs. Hunt's

purse and learned that she had purchased $225,000 in flight

insurance prior to departure. The FBI immediately

investigated the possibility of sabotage and concluded that no

foul play had caused the fatal accident to occur. This

finding was confirmed by the National Transportation Safety

Board on'August 29, 1973. A second possibility, that Mrs.

Hunt carried cash payments as hush money on board the

aircraft, was considered after the Watergate cover-up began to

unravel. Though plausible due to her undeniable role in

delivering such payments after Hunt’s September indictment, no

definitive conclusions are possible because the cash was not

raced by the FBI or police to anyone associated with the

president's campaign.3

Irrespective of the dubious circumstances surrounding

this tragedy, the incident devastated Hunt. Severely

depressed, the former CIA agent felt that he could not endure

the trauma of a lengthy trial that would inevitably receive

national attention. He therefore decided to plead guilty and

hoped that Sirica would reward him with a lenient prison

sentence. The judge refused. He informed Bittman, during the

interruption, that the trial had already started and that he

would not permit defendants to enter guilty pleas until after

the prosecution concluded its opening arguments.‘

Sirica resumed the proceeding. His first task was to

conduct the voir dire--the selection of a competent and
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impartial jury. Unlike state jurisdictions, the federal

system assigns much of this responsibility to the trial judge

who may ask potential jurors a myriad of questions to

determine whether such individuals are qualified to serve.

Sirica began decisively. He ruled that the pool of jurors,

and the jury upon its selection, was to be sequestered for the

duration of the trial to insulate its members from publicity

surrounding the case. The judge further ordered that jurors

be housed on the seventh and eighth floors of the courthouse

and that they not be permitted to go home until deliberations

were finished. He then asked the jury pool of about 260 men

and women whether sequestration would create serious problems

for those with children or infirm persons who needed attention

at home. After a day long period of individual questioning in

his conference room, Sirica dismissed more than 150 of these

potential jurors. Over the objection of defense counsel, he

then speeded up the process of voir dire by abandoning his

individual questioning and asked the pool collectively whether

their knowledge of the case would interfere with their ability

to be fair and impartial. Only three replied that they had

preconceived biases toward the defendants and were

consequently dismissed. The prosecution and defense were then

granted their customary peremptory challenges. After just two

days, a jury was selected. Eight women and four men,

representing a diverse age range from middle and working class

backgrounds, were chosen. Six alternates were also selected

in the event that one of more or the jurors could not continue
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at any point during the trial. The jury was then sworn in and

court was adjourned for the day.5

On Wednesday January 10, Earl Silbert began his opening

argument for the prosecution. Though acknowledging that the

Committee to Re-Elect had encouraged intelligence-gathering

operations which contributed to the break-in, Silbert

emphasized that only the seven defendants were responsible for

criminal wrongdoing. He also told the jury that the committee

wanted to prevent anti-Nixon demonstrations from erupting at

the Republican convention and other locations where the

president was scheduled to campaign. Liddy, because of his

legal and political experience, was asked to gather

intelligence so that the administration could know about such

demonstrations before they occurred. He was subsequently

given the funds necessary to carry out these operations which

allegedly costed CREEP approximately $235,000. At no time,

Silbert insisted, did the campaign instruct Liddy or anyone

else to take these funds and use them for political purposes.

Liddy, however, was a political zealot who believed that

extraordinary means were needed to defeat the Democratic Party

in 1972. To that end, he created his own intelligence-

gathering plans and recruited Hunt, McCord, and the four

:Miamians who broke into the ‘Watergate on two separate

occasions in 1972.‘

This prosecutorial presentation was as inaccurate as it

*was incomplete; this, as is suggested below, directly led to

Sirica's interventionist posture and confrontational tactics
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during the trial. ,Silbert's opening statement is also

significant because it suggested that he had not thoroughly

prepared for trial and that he had the means--despite the

White House cover-up of Watergate--to investigate the break-in

more fully. Illustrative of this lack of preparation was

Silbert's inability to identify the source of the funds given

to the defendants during his opening argument before the jury:

Now the evidence that we will produce

before you will show that Mr. Liddy from

the time he received the assignment [to

gather intelligence] until June 17

received about $235,000.... We don't.have

any records, the government doesn't have

any records as to what happened to [most]

of that money given to Mr. Liddy, but as

you will listen to my opening statement

you will listen also to the evidence

received in court, the testimony of the

witnesses, we will be able to account to

you for approximately $50,000.... We

cannot account for the rest.

After these remarks, Silbert repeated his claim that Liddy was

the "boss" who masterminded the break-in, and he failed to

clarify the specific motive that led to the crime:

Obviously, it was a political motive,

political campaign.... The operation was

directed against the Democratic Party,

particularly Senator George McGovern,

because of his alleged left-wing

views.... The interests of the persons,

the defendants in this case may vary,

that is, the motivation of the defendant

Hunt and defendant Liddy may have been

different from the motivations of the

four defendants from Miami, and they in

turn may have had a different motivation

than defendant McCord. Certainly the

facts will suggest.... to you, based on

.the information that we produce before



71

you, it was a financial motive here,

financial motive.8

This description was incomplete. While there may have

been some financial incentives for the Miamians to participate

in ‘the break-in, clearly ‘the overriding ‘motive for the

operation itself was political. Mbreover, Silbert's brief

reference to the political considerations that existed was

inaccurate because: the burglars. did not break into 'the

Watergate to undermine the McGovern campaign directly;

instead, they sought information from the Democratic Party's

chairman of the national committee, Larry O'Brien, who Nixon

and his staff especially disliked. Of course, this motive

would not be revealed until the cover-up unravelled.

Nevertheless, it was well known by the police, FBI, and the

burglars themselves that McGovern’s campaign did not operate

at the Watergate. Had the senator's candidacy been Liddy's

target, as Silbert suggested, it is far more likely that the

campaign's national offices would have been broken into

instead. The prosecution, therefore, had not adequately

prepared its case because it did not consider this knowledge

that was available; this failure had lingering consequences

for the duration of the proceedings.

After recessing for lunch, Sirica resumed the trial and

directed defense attorneys to proceed with their opening

arguments. Gerald Alch, representing James McCord, was the

first to address the jury. Taking advantage of Silbert's

claim that financial motives existed for the break-in, Alch
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accurately declared that McCord did not participate in the

incident to make money and therefore lacked the criminal

intent which is required for conviction. He also suggested

that McCord had been misled by the Committee to Re-Elect.

Alch declined to specify how his client had been misled or who

was responsible for providing inaccurate information, but he

hoped that this general allegation would generate sympathy

among jurors for McCord.9

Henry Rothblatt, who represented the four Miamians, was

the second defense. attorney to address the jury. In a

flamboyant manner, he argued that his clients lacked any

criminal intent because their motive was merely to follow

orders from above; not knowing precisely who was responsible

for Watergate, Rothblatt declined to speculate who may have

given any such order. During the remainder of his remarks to

the jury, the attorney sidestepped the relevant issues in the

case by declaring that his clients could not have broken the

law because of their respectable character in the community.

Sirica, already annoyed with the general direction of the

day's opening arguments, suddenly lost his temper. After

cautioning Rothblatt.to "keep an even keel" and not to let his

blood pressure go up, the judge chastised him for making

general and irrelevant arguments to the jury:

I think you have gone about far

enough. . . . If you want to argue these

things later on and get dramatic about

it, that is your business, but I don’t

want you to do it in the opening

statement.... Let's get down to it. You
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have talked about.motive. The government

talks about motive. Of course, the jury

is going to want to know why the men went

in there. Let's get down to the details

and find out why they went in there if

you have some evidence as to that. That

is one of the crucial issues in the case.

Who paid them? Did they get any money to

go in there? Was it purely for political

espionage? What was the purpose? I

think these are the things that might be

discussed in a case like this.10

Flustered, Rothblatt appealed to the court for justice and

then abruptly ended his statement.“

Following this unexpected exchange, William Bittman

addressed the jury on behalf of E. Howard Hunt. Instead of

urging an acquittal for his client, he announced that.Hunt now

wished to plead guilty only to the counts of conspiracy,

breaking-and-entering, and interception of wire

communications.” Bittman also declared that the prosecution

had already accepted this partial plea which exonerated Hunt

on additional counts of breaking-and-entering, attempted

interception of oral communications, and attempted

interception of wire communications. Sirica refused to accept

this arrangement. He believed that the government had a

strong case against Hunt on all six counts and that anything

less than a full guilty plea would prevent the full truth from

being revealed. The judge announced this decision on Thursday

January 11. Bittman immediately arose to enter guilty pleas

on all counts. Hunt was then escorted to jail and was

released three hours later after posting a $100,000 bond.

Facing reporters on his way out, the former CIA agent declared



74

that no higher-ups were involved in the break-in and that

personal patriotism had led to his misguided criminal acts.

Because this denial of White House or campaign involvement was

not seriously scrutinized by the prosecution or police, it is

clear that the cover-up remained in place despite the passage

of seven months since the Watergate break-in.13

Later that day, the four Miamians notified Rothblatt that

they, too, wished to plead guilty. Rothblatt strongly

resisted because he believed that his clients were being

pressured to follow Hunt's example. On Friday morning, these

defendants asked Sirica to replace Rothblatt with someone who

would obey their instructions. During secret conferences

outside the jury's presence, the judge agreed and appointed

Alvin Newmyer to represent the Miamians. Court was then

adjourned for the weekend which gave Newmyer time to

familiarize himself with the case.“

Over the weekend, several newspapers ran stories

suggesting that the Miamians were being paid in return for

their silence about the bugging and that Hunt was pressuring

them to plead guilty. Seymour Hersh, writing for the flew—Yen;

Timee on Sunday, claimed that the four men received payments

averaging about $400 per month from unnamed sources. Bob

Woodward and Carl Bernstein made similar claims in the

Wand wrote on Monday that increased payments

were promised to the Miamians if guilty pleas were soon

entered. In response, De Van Shumway--a spokesman for the

Committee to Re-Elect--claimed that these accusations were
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"outrageously false and preposterous" and that John Mitchell

had also denied the credibility of the stories. This vague

denial, and the content of the allegations that appeared in

newspapers that weekend, added to Sirica's growing suspicions

that a cover-up was being implemented and that the Nixon

administration was abusing his courtroom for political

purposes.”

In court on January 15, Newmyer predictably entered full

guilty pleas on behalf of his four clients. Convinced by this

point that the four men were indeed being paid for this

admission, the judge demanded that they approach the bench.

With the jury temporarily outside the courtroom, Sirica posed

a number of questions that he had unsuccessfully instructed

the prosecutors to pursue in the case.‘6

"What purpose did you four men go into the Democratic

headquarters for?" he asked. "Who, if anyone, hired you to go

in there?... . Are other people--that is, higher ups in the

Republican Party or the Democratic Party or any party--

involved in this case?.... What was the motive?.... Who was

the money man? Who did the paying off?" The Miamians declined

to respond. '7

Sirica then turned to Martinez hoping that individual

interrogations would produce some answers. "I want you to

start from the beginning and tell me how you got into the

conspiracy," he demanded .to know. "I don't care who [the

responses] might help or hurt. . . . Don' t pull any punches."

Martinez ignored the substance of the question and lamely
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stated that the charges against him, as alleged by Earl

Silbert, were factual. Irritated, Sirica asked Martinez how

he was recruited for the Watergate break-in. "Maybe I offered

myself," the defendant replied. The judge then demanded to

know whether he had ever worked for the CIA as several news

reports suggested. "Not that I know of," was the response.

Barker interrupted and declared that none of the four men, to

the best of his knowledge, had ever worked for the CIA. At

this point, Liddy awoke from a nap and broke out in laughter.

Sirica, clearly frustrated because of this behavior and non-

cooperation, asked Barker to identify the origin of the $100

bills that were "floating around like coupons" at the time of

his arrest. "I assume it was in connection. . . . to the

operation at the Watergate, " answered Barker who vaguely added

that he received the money in a blank envelope. "Well, I'm

sorry, I don't believe you," Sirica replied.l8

Furious, the judge ended his questioning of the four

defendants and reluctantly accepted their guilty pleas.

Although Sirica suggested in his memoir that he would have

preferred to reject them and to encourage the men to testify

under oath before the jury, theW

Wrequires that judges ultimately permit guilty pleas

‘when they are unconditionally made as to all of the charges

brought by the prosecution. After Sirica did so, the Miamians

*were escorted out of the courtroom to jail.‘9

Before the judge was able to continue with the trial, he

was interrupted again. This time, Gerald Alch and Peter
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Maroulis arose and moved for a mistrial. They argued that the

jurors would inevitably infer that the absence of five

defendants meant that guilty pleas had been entered which

would produce strong biases against McCord and Liddy. Sirica

denied the motion. Alch, however, persisted and declared that

only a mistrial would prevent reversible errors from occurring

in the courtroom because of jury bias. The judge interrupted

and expressed his views quite directly:

I don't think there is any need to argue

the point. . . . You have the record

protected and if the court of appeals

thinks that is error, that is their

business, not mine. I am not concerned

with what the court of appeals does. I

am only concerned with what I do and if I

do the right thing. I am not awed by

appellate courts. Let’s get that

straight. All they can do is reverse me

but they can' t tell me how to try the

case. All right, let’s proceed.20

The jury re-entered, only to learn for the first time that

just two defendants remained on trial. The proceedings

continued.2|

II

For the next two weeks, until the verdicts were rendered,

media coverage and public interest in the trial declined

because of national and international events that were

considered more significant at the time. On January 20, for

example, Richard Nixon was inaugurated to a second term as

president. Although antiwar protests were held by critics of
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the administration, the majority of people who witnessed the

inaugural supported the president and his policies.22 Nixon,

who had earlier declared January 19 to be a government holiday

in honor of his inauguration, appeared confident and proudly

defined his vision for the next four years in his speech after

the oath was administered by Chief Justice Warren Burger.

Evoking conservative Republican principles, the president

declared that individual responsibility, hard work, and law

and order would be emphasized more strongly by the White

House; he urged Americans to accept this challenge as well:

A person can be expected to act

responsibly only if he has

responsibility.... This is human nature.

So let us encourage individuals at home

and nations abroad to do more for

themselves and decide more for

themselves. . . . Let each of us remember

that America was built not by government,

but by people--not by welfare, but by

work--not by shirking responsibility, but

by seeking responsibility.”

Many Americans, particularly those who opposed Nixon's

policies, believed that the pomp and ceremony which surrounded

this inauguration was one more indication that the president

was becoming too powerful and even imperial. Senator George

McGovern declared that the United States under Nixon was

"closer to one-man rule than at any [other] time in our

history. . . . Fundamentally, we have experienced an exhaustion

of important institutions in America. Today only the

president is activist and strong while other traditional

centers of power are timid and depleted."” Though perceptive
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because the Nixon administration had attempted to strengthen

the power of the executive branch, the wisdom of the senator’s

comments would not become apparent to most Americans until

after the White House cover-up unravelled.”

A second event that captured the public's attention

during the break-in trial was the signing of a peace accord on

January 28 which ended America's military involvement in

Vietnam. Signed by the United States, North and South

Vietnam, and the Vietcong’s Provisional Revolutionary

Government, the pact called for the release of American POW’s

in exchange for the withdrawal of U.S. combat troops in the

South. Although Nixon claimed that he had achieved "peace

with honor," this same agreement could have been accomplished

four years earlier before the deaths of an additional twenty

thousand American troops. Contrary to Nixon’s earlier

insistence that all communist forces must be disbanded in

South Vietnam before a United States withdrawal, the cease-

fire permitted the Viet Cong and even some North Vietnamese

units to remain which contributed to the South's ultimate

collapse in 1975. These problems, however, did not dominate

the headlines in January 1973; a national sigh of relief that

peace had arrived was emphasized instead. Meanwhile, the

administration announced just hours after the signing

ceremonies that the draft was being immediately replaced with

an all volunteer military. This, too, overshadowed the

Watergate break-in trial as a newsworthy event because of the

impact that the Selective Service System had on millions of
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Americans who had been forced to serve in the army.26

The trial continued. Judge Sirica continued to hope,

despite the guilty pleas, that the proceedings would uncover

the full truth surrounding the Watergate break-in. To that

end, he became increasingly irritated as witnesseS‘were called

to the stand. The testimonies of Jeb Magruder and Hugh Sloan

especially convinced Sirica that higher ups were involved in

Watergate and that the facts simply were not coming out in the

courtroom. Magruder, who was involved with Liddy's plans

before the break-in and was a key participant in the cover-up

that followed, testified on January 23. He perjured himself

when questioned by the prosecution:

SILBERT: Mr. Magruder, did you ever give

Mr. Liddy any assignment concerning the

Democratic National Committee?

HAGRUDER: No.

SILBERT: Did you ever receive any report

of any kind from.Mr. Liddy concerning the

Democratic National Committee offices and

headquarters at 2600 Virginia Avenue,

Northwest, here in the District?

MAGRUDER: No.

SILBERT: Did you ever give Mr. Liddy any

assignment concerning Senator George

HcGovern's Campaign Headquarters at 410

First Street, Southeast, here in the

District?

HAGRUDER: No.

SILBERT: Did you ever receive any

intelligence information from him

concerning those headquarters?

HAGEUDER: No specific intelligence,

no.
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Not surprisingly, Silbert declined to challenge this

testimony because it confirmed his basic theory of the case.

Sirica, however, believed Magruder had lied. He thereupon

decided to confront the next witness, Hugh Sloan, because he

was CREEP's treasurer and knew about the payments to Liddy

before the break-in.” The judge understood at this point

that Sloan carried out the campaign’s disbursement but

remained unclear whether the treasurer was aware that the

money would fund the break-in. After Sloan claimed that the

defendants had committed illegal acts without an official

endorsement.or approval from higher ups, Sirica began his own

questioning of the witness:

SIRICA: Hr. Sloan.... What was the

purpose of turning over $199,000 to

Liddy?

SLOAN: I have no idea.

SIRICA: You have no idea?

SLOAN: No, sir.

SIRICA: You can’t give us any

information on that at all?

SLOAN: No, sir. I was merely authorized

to do so. I was not told the purpose?

SIRICA: Who authorized you to turn

$199,000 over to Liddy in cash?

SLOAN: Jeb Magruder.

SIRICA: For what purpose?

SLOAN: I have no idea.29

During this round of questioning, Sirica became increasingly
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frustrated as he tried to elicit a more forthcoming response.

Sloan refused to budge:

SIRICA: You are a college student,

aren't you?

SLOAN: Yes, sir.

SIRICA: I think you majored in history,

is that correct?

SLOAN: That is correct.

SIRICA: What did you know about Mr.

Liddy before the time all this cash was

turned over to you?

SLOAN: I just had known him through

hearsay, that he had been an employee

with the Treasury Department, a former

FBI agent, a former consultant at the

White House.

SIRICA: You said you got some receipts,

didn't you, for this money you turned

over to him?

SLOAN: No sir, I did not say that.

SIRICA: Did you ever get any part of the

$199,000 back?

SLOAN: No, sir.

SIRICA: You didn't know what Mr. Liddy

used it for?

SLOAN: No, sir.

SIRICA: No idea?

SLOAN: No, sir.30

After forty-two questions, Sirica was convinced that Sloan was

telling the truth as to his own involvement but was either

‘unabde or unwilling to explain CREEP's full participation in

‘the break-in. Based on this interrogation, the judge
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concluded that Magruder was entangled in the cover-up but

remained unsure of the involvement of John Mitchell, John

Dean, and other higher ups at the White House.31

Sirica also decided that Sloan's responses were indeed

relevant to the charges against Liddy and Hunt, and he

therefore announced on Thursday January 25 that his

questioning would be read to the jury. The prosecution and

defense objected. Silbert argued that Sloan should be

recalled to the stand so that the jury could hear his

testimony directly. Sirica refused and responded that Sloan

could have a "lapse of memory" which would prevent him from

recalling the facts he had enunciated to the judge. IMaroulis'

objection was more strenuous. -He claimed that any recitation

of the court's questioning of Sloan would give the testimony

"undue weight" in the jurors' minds which would be grounds for

a mistrial or reversal. Sirica bluntly retorted, "I couldn't

care less what happens to this case on appeal, if there is an

appeal. I am not interested in that. I am interested in

doing what is right." The judge then noticed that Liddy

seemed entertained by this response. "Now your client is

smiling," Sirica angrily continued. "He is not impressed with

what I am saying. I don't care what he thinks either. Is

that clear to you?" The judge ordered the jury back into the

courtroom, and Sloan's testimony was read aloud. In so doing,

the jury received important evidence to consider in its

subsequent deliberations.”

Witnesses continued to testify following this resolution
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of Sirica's questioning. The trial, however, continued to

recede from national attention because the Vietnam peace

accord remained newsworthy, and most of the testimonies

reviewed additional specifics of the break-in which did not

provide new insights to the case. At the same time, the White

House cover-up remained in place which also contributed to

this relative inattention. George Bush, the recently

appointed Republican national chairman, unknowingly aided the

administration in this scheme. Appearing on ABC’s "Issues and

Answers" on January 28, Bush declared that all Republicans,

including Nixon and his closest associates, were doing

"everything we possibly can" to ensure that dirty tricks do

not recur in the GOP. Though conceding that Watergate had

tarnished his party's image, he emphasized that the White

House supported all efforts to bring guilty individuals to

justice and that Republicans were determined to practice clean

politics in the future.33

On Monday January 29, after two weeks of trial, Earl

Silbert rested the prosecution’s case. His earlier intention

had been to call additional witnesses to the stand, but Sirica

grew impatient and urged Silbert to wind up because much of

the government's evidence seemed repetitive. The defense was

then directed to present its case; three hours later, Alch and

Maroulis also rested. Neither McCord nor Liddy testified

because of the potential for cross-examination that would

weaken their defense.~ Instead, just a handful of character

witnesses--who worked with the defendants prior to Watergate--



85

were called to the stand and declared that the two men enjoyed

excellent reputations. Defense counsel chose not to call

witnesses who were familiar with the break-in because the

tactic would have likely backfired.“

Later that day, closing arguments began. Silbert, the

first to proceed, repeated the obvious to the jury--that Liddy

and Hunt participated in the break-in and that criminal intent

indeed existed. Though displeased with this narrow and

incomplete summation, Sirica had little choice but to sit back

and listen. It was simply too late for the prosecution to

broaden its inquiry or for the court to obtain more facts from

individual witnesses. After concluding his remarks, Alch

addressed the jury and urged an acquittal for James McCord.

He repeated his claim that criminal intent was lacking and

suggested that his client broke into the Watergate to seek

information that would prevent violence from erupting at the

Democratic National Convention. Maroulis, also arguing that

criminal intent failed to materialize, now declared that Liddy

was merely an observer and that Hunt had actually masterminded

the operation. Sirica adjourned for the day after the

conclusion of Maroulis' statement.”

Next morning, the judge issued a series of jury

instructions to establish guidelines for deliberations.

Sirica repeated the crimes alleged to have been committed by

Liddy and McCord, and he explained the specific elements that

must be proven beyond a reasonable doubt for each. No mention

was made of his suspicions that higher ups were involved in
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Watergate or that the defendants had lied to protect campaign

officials from criminal prosecution. Indeed, such suggestions

would certainly have produced a mistrial by prejudicing the

defendants in the minds of jurors.36

At 4:32 that afternoon, Sirica retired the jury for

deliberations. Ninety minutes later, the forewoman led a

procession of jurors back into the courtroom to announce that

verdicts had been reached. James Capitanio, the judge' s

longtime deputy clerk, arose and declared that Liddy and

McCord had been found guilty on all counts of breaking-and-

entering, interception of oral and wire communications, and

conspiracy. Sirica set bail for the convicted defendants at

$100,000 each, and sentencing was scheduled for March 23. The

Watergate break-in trial had reached its conclusion.”



87

III

In the immediate aftermath of these proceedings, Sirica

remained frustrated that the prosecution had been unable to

show who hired and paid the burglars to enter the Watergate in

June 1972. "I am still not satisfied," he declared in his

courtroom, "that all the ‘pertinent facts that. might. be

available--I say might be available--have been produced before

an American jury."38 Unbeknownst to Sirica, the break-in

trial was already causing panic to erupt at the White House.

This development, which also suggests Sirica's significance

and impact during this episode, occurred because the president

and.his aides were well aware of the judge's severe sentencing

practices and feared that the burglars might reveal new

information to avoid long prison terms. These anxieties

clearly surfaced during Nixon's meeting with Dean on the

morning of February 28, 1973:

NIXON: What is the situation anyway with

regard to the situation of the sentencing

of the seven? When in the hell is that

going to occur?

DEAN: That is likely to occur, I would

say, as early as late this week, but more

likely sometime next week.39

NIXON: Why has it been delayed so long?

DEAN: Well, they have been in the

process of preparing a pre-sentence

report. The judge sends out probation

officers to find out everybody who knew

these people, and then he will....

NIXON: He is trying to work on them to

see who will break them down?
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DEAN: Well, there is some of that....

NIXON: You know when they talk about a

35 year sentence, here is something to

think about. There were no weapons!

Right? There were no injuries! Right?

There was no success! Why does that sort

of thing happen? It is just ridiculous!

(Characterization deleted)‘0

The Watergate break-in trial was to be even more

devastating for the White House than the president realized.

In hindsight, it is clear that Sirica's handling of the

proceedings and the results of the trial ultimately

contributed to the demise of the Nixon administration.

Several factors demonstrate this causation. First, the guilty

pleas and convictions ensured that the nagging problem of hush

money payments was going to become quite troublesome and

expensive in the weeks and months ahead. John Dean, who had

authorized the payments of such funds for months, decided to

inform the president of his own actions because of these new

complications. On March 21, Dean confronted Nixon in the Oval

Office and.began*with.an.ominous description of the scandal as

he saw it:

DEAN: We have a cancer within, close to

the presidency, that is growing. It is

growing daily. It's compounded, growing

geometrically now, because it compounds

itself. That will be clear if I, you

know, explain some of the details of why

it is. Basically, it is because 1) we

are being blackmailed; [and] 2) people

are going to start perjuring themselves

very quickly that have not had to perjure

themselves to protect other people in the

line. And there is no assurance--
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NIXON: That that won’t bust?

DEAN: That that won’t bust."l

Continuing, Dean traced the pattern of development which

led to the Watergate break-in and informed Nixon that hush

money had been paid since June to keep the seven men silent

about CREEP's involvement in the burglary. He specifically

noted that these payments were especially problematic for the

administration because Haldeman, Ehrlichman, Mitchell, and

himself were involved. The president replied that "we should

be able to handle that issue pretty well" though expressing

some annoyance that the defendants and others might file civil

lawsuits in the near future. Dean, convinced that Nixon

failed to appreciate the seriousness of the problem, stated

that the burglars now demanded more money in exchange for

their silence. Hunt was especially insistent. Still

depressed because of his wife's death the preceding December,

he was awaiting a potentially stiff sentences from Sirica

including thirty-five years in prison and large fines.

Because of this predicament, he demanded $72,000 in cash for

support and $50,000 for legal fees. Hunt warned that a

failure to provide this money would force him to reveal "seamy

things" he had done for Ehrlichman while working at the White

House; this included his involvement in the Ellsberg affair

and other illegal activities.‘2 The president seemed

unconcerned that any such payments violated the law:

NIXON: How much money do you need?
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DEAN: I would say these people are going

to cost a million dollars over the next

two years.

NIXON: We could get that. On the money,

if you need the money you could get that.

You could get a million dollars. You

could get it in cash. I know where it

could be gotten. It is not easy, but it

could be done.... Just looking at the

immediate problem, don't you think you

have to handle Hunt's financial situation

damn soon? It seems to me that we have

to keep the cap on the bottle that much,

or we don't have any options.‘3

That night, White House agents delivered $75,000 to Hunt's

attorney, William Bittman. The Watergate break-in trial, and

Sirica's potential fore imposing harsh sentences in the case,

indeed contributed to the administration's deepening

involvement in hush money payments.“

A second indication that the trial and Sirica's

sentencing practices contributed to Nixon's demise was the

McCord letter. On Tuesday March 20, just three days before

sentencing, James McCord appeared outside the courtroom hoping

to deliver a written message to the judge. Richard Azzaro,

who was one of two law clerks working for Sirica, informed

McCord that convicted defendants are not permitted to speak

with judges in this manner.“ Sirica then noticed the two men

conversing and ordered.Azzaro to have McCord send any message

through his attorney or probation officer.‘6

In less than an hour, probation officer James Morgan

delivered an envelope from McCord to the judge's chambers.

Enclosed was a letter that uncovered major components of the
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White House cover-up., McCord began by raising complications

that this information could produce, and he was especially

concerned that his family might suffer any number of

consequences:

There are further considerations which

are not to be lightly taken. Several

members of my family have expressed fear

for my life if I disclose knowledge of

the facts in this matter either publicly

or to any government representatives.

Whereas I do not share their concerns to

the same degree, nevertheless, I do

believe retaliatory measures will be

taken against me, my family and my

friends should I disclose such facts.

Such retaliation could destroy careers,

income and reputation of persons who are

innocent of any guilt whatever."

Yet despite these fears, McCord insisted that the interest of

justice required him to come forward; he acknowledged that his

fear of a lengthy prison sentence also led to this decision.“

Continuing, McCord wrote that political pressure had been

applied to the seven defendants to plead guilty and remain

silent; that perjury'had.been committed.during the trial; that

prosecutors had failed to identify others involved in

Watergate; that the bugging was not a CIA operation; and that

his personal motivations for participating in the break-in

were "different than those of the others involved but were not

limited to or simply those offered in [his] defense during the

trial.‘I The letter closed with a request for a private

meeting with the judge to discuss these allegations because

McCord suspected that the FBI and other agencies within the
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Department of Justice remained involved in the cover-up and

therefore could not be trusted.“9 Sirica immediately

discussed these revelations with Todd Christofferson--his

second law clerk. He remarked that the letter was dated on

his birthday which made it the "best damned birthday present

I've ever gotten.... I always told you I felt someone would

talk. This is going to break the case wide open.“0

It certainly did. On Friday morning, March 23, Sirica

entered his courtroom and announced that he had a "preliminary

matter" to take up before sentencing. He then read McCord's

letter aloud before a shocked gathering of reporters,

witnesses, and attorneys. After postponing the sentencing of

McCord at the request of his lawyer, the judge proceeded to

impose prison sentences on the remaining defendants. Liddy

came first. Maroulis pleaded for leniency while citing his

client's long professional background in the law and

government service, but Sirica was unimpressed. He sentenced

Liddy to a prison term of six years and eight.months to twenty

years. A $40,000 fine was also imposed.“

The judge then called Hunt for sentencing. Bittman

reminded Sirica that his client had also devoted his life to

government service which warranted a reduced prison sentence

in his case. Hunt himself pleaded for leniency; he

specifically attempted to evoke sympathy from the judge and

emphasized his recent personal tragedies:

Your Honor, I am the father of four

children, the youngest a boy of nine.
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Had my wife and I not lost our employment

because of Watergate involvement, she

would not.have sought investment security

for our family in Chicago, where she was

killed last December.... I have lost

everything, Your Honor.... My fate--and

that of my family—-my children--is in

your hands.’2

Though moved, Sirica believed that Hunt’s knowledge about

CREEP's Watergate involvement grossly exceeded his present

willingness to talk; he was nevertheless convinced that the

defendant might change his mind if pressured to do so. The

judge therefore imposed a provisional sentence of thirty-five

years in prison and a $40,000 fine; he informed Hunt that

cooperation with any future investigations of Watergate would

have an impact on his final sentence. The four Miamians

received forty-year'provisional sentences and.fineslof $50,000

apiece with the same opportunity for reductions should

cooperation with investigators occur."’3

These events on March 23 in Sirica's courtroom had the

impact of a bombshell upon the news media and public. The

stiff sentences, for example, produced an.outcry of opposition

from Nixon supporters as well as attorneys, like Harvey Katz,

who believed that judges should not threaten lengthy prison

terms as‘a means of coercing defendants to talk. Sirica's

provisional sentences, however, were entirely within a

district judge's authority and were not reversed by appellate

courts which later reviewed the case. More shocking to the

Public, however, was the news of McCord's letter which

devastated the prosecution’s theory that Liddy had
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masterminded the break-in. Because of this revelation,

television networks and newspapers saturated Americans with

Watergate coverage and would continue to do so until Nixon's

resignation. For the first time, millions believed that

Watergate represented a constitutional crisis in which

prominent government officials played a major role. That

McCord's letter helped to unravel the cover-up was especially

understood by Sirica:

In my opinion, this case would never have

been broken if McCord had elected to

stand pat and had not written the letter

to me. That's my conclusion. Once that

letter was made public, the parade of

people trying to protect themselves

began. This was just the beginning of

the end. But there was no stopping it.“

The collapse of the Nixon administration had started.

A final significance of the break-in trial and Sirica's

handling of the proceeding was the congressional response to

the events that took place in the judge's courtroom. Shortly

after the 'verdicts wereh returned. on. January 30, Sirica

declared that the full story remained a mystery and that a

Senate investigative committee should be established to

investigate. On February 7 the Senate obliged. By a vote of

seventy to zero, the Select Committee on Presidential Campaign

Activities, commonly referred to as the Ervin committee, was

created; its responsibility was to determine whether illegal,

.hmproper, or unethical activities transpired during the 1972

Presidential campaign . 55
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By April 30, the need for such an investigation became

especially apparent; on that day Nixon announced the

resignations of Haldeman and Ehrlichman;56 In addition, he

stated that Dean would be leaving the White House and that

Richard.Kleindienst.would be replaced by Elliott Richardson.”

The new attorney general subsequently named Archibald Cox, a

professor at the Harvard Law School, as special prosecutor.

These events produced more media coverage of the scandal and

led many Americans to suspect that the president was

involved.”

On May 17 Senator Sam Ervin, a Democrat from North

Carolina, convened the Select committee; these public hearings

were dominated by the testimonies of extensive witnesses who

charged the administration with illegal conduct that had

transpired throughout the Nixon presidency. John Dean emerged

as the president's chief accuser during the proceedings. His

testimony began on June 25 with a 245 page opening statement

that took one full day to read. The cornerstone of this

introduction was that Nixon had participated in the cover-up

since September 15 when the president was informed of the

indictments against Liddy, Hunt, McCord, and the four

Miamians. Dean also informed the committee of the existence

of the "plumbers," White House enemies lists, and the

administration’s practice of using Internal Revenue Service

audits as political weapons, and he accused Nixon of repeated

lying since the Watergate arrests. Although several

Republicans on the committee expressed some skepticism at
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these allegations, Dean insisted that his statements were

accurate and that he was prepared to stand by them in court. if

necessary.”

Americans were shocked. The administration, to be sure,

denied the allegations and claimed that Haldeman and

Ehrlichman's testimonies--which did not implicate the

president in any criminal wrongdoing--were far more accurate.

These denials, however, rang hollow because numerous

witnesses, like Dean, also accused the White House and the

Committee to Re-Elect of illegal conduct and dirty tricks

operations against political opponents. Such accusers

included, among others, James McCord, Bernard Barker, and E.

Howard Hunt who took Sirica’s provisional sentences quite

seriously and hoped for reduced penalties in return for their

cooperation. Because of these testimonies, the public learned

that Watergate was not merely an isolated incident; rather, it

was part of a systematic scheme to subvert the democratic

process. Sirica's competent handling of the break-in trial,

and his call for a Senate investigation, had indeed

contributed to the unravelling of the White House cover-up.“o
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CHAPTER FOUR

THE BATTLE FOR THE TAPES--PHASE 1

John Dean’s five day testimony before the Select

committee in June 1973 was similar to James McCord's letter to

Sirica the previous March in one major respect: they

indicated to the public that the White House had orchestrated

a cover-up of Watergate to protect Nixon's chances for a

decisive victory in the 1972 presidential election. Unlike

the McCord letter, however, Dean's allegations specifically

accused Nixon of being involved in the conspiracy since

September 15, 1972. Dean also charged the president with

approving the payment of hush money to the burglars and an

assortment of other schemes designed to block the Watergate

investigation.‘

Many Americans, including Judge Sirica, were skeptical of

these allegations. Dean, the judge later wrote, had "a lot to

lose and had been dealing carefully with the prosecutors

trying to get immunity for himself. It seemed to me at the

time that Dean might‘well be interested in protecting himself

by involving the president than in telling the truth."2

Sirica also believed that Dean's credibility remained weak

because 1) he was Nixon's sole accuser during the hearings in

the Senate; 2) the president adamantly denied all of the

charges; and 3) his admitted criminal conduct made his

101
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testimony appear somewhat suspicious despite the enormous

detail that he had provided.3

The revelation of the White House taping system provided

the means to test Dean’s allegations. From the time of this

revelation until Nixon's resignation thirteen months later,

the battle for the White House tapes ensued; during this

period, the judiciary and the Congress attempted to force the

administration to surrender recorded conversations pertaining

to the Watergate break-in and cover-up. This chapter

considers the role of Judge Sirica, in the broader context of

‘Watergate, during the first three months of this struggle. It

specifically argues that Sirica's decisions resulted from his

conscientious application of established judicial precedents

to the facts of Watergate. The judge's personal feelings

toward the administration and his notions of judicial activism

were insignificant here. Such feelings and biases became more

significant after President Nixon's dismissal of Archibald Cox

on October 20; this shift is considered in chapter six.

On Friday July 13, 1973, as the Ervin.committee continued

to question witnesses about the Watergate break-in,

congressional investigators privately interviewed former

Haldeman aide Alexander ButterfieLd in preparation for his

jpublic testimony scheduled for the following' ‘week.

Butterfield, an Air Force veteran and former military pilot,

had become acquainted with Haldeman while they were classmates
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at the University of Southern California. In 1969, Haldeman

selected Butterfield to be his chief administrative aide at

the White House; four years later, Butterfield resigned this

position to become head of the Federal Aviation

Administration. Now, just four months after beginning this

new job, he was summoned to appear before the Ervin committee

to answer questions about White House routine.‘

Donald Sanders, a lawyer for the Republican minority

serving on the Select committee, was one of several attorneys

who interrogated Butterfield on July 13. Sanders suspected

that a recording system existed in the White House because 1)

Nixon was able to recollect his conversations with others in

considerable detail; and 2) John Dean had earlier testified

before the committee that Nixon would occasionally take him to

a corner of the room while speaking in a low voice. Sanders

therefore decided to confront Butterfield--hoping that any

existing tape recordings would exonerate the president from

charges of wrongdoing in the Watergate affair. The Republican

attorney began his questioning by asking Butterfield why Nixon

sometimes spoke with a low voice in the manner that Dean had

described.’

"I was hoping you fellows wouldn’t ask me that,"

Butterfield replied. "I've wondered what I would say. I'm

concerned about the effect my answers will have on national

security and international affairs. But I suppose I have to

assume that this is a formal, official interview in the same

vein as if I were being questioned by the committee under
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oath.... Yes, there’s a recording system in the White House."

With the exception of Sanders, the committee's staff members

were shocked. Although they realized that recording devices

had been utilized by previous presidents--including Franklin

Roosevelt, John Kennedy, and Lyndon Johnson--Nixon's taping

system was unprecedented because its widespread and systematic

use was a secret to all but a few aides in the White House.

Most visitors to the Oval Office, therefore, had been taped

without their knowledge or consent.“

On July 16, Butterfield appeared before the full Ervin

committee and television cameras to make this revelation

public. For the first time, Americans learned that the

president was a secretive and suspicious man who made great

efforts to ensure that all White House conversations were

recorded to preserve his place in history:

THOMPSON (minority counsel for the

committee): Mr. Butterfield, are you

aware of the installation of any

listening devices in the Oval Office of

the President?

BUTTERFIELD: I was aware of listening

devices, yes sir.

THOMPSON: 'When were those devices placed

in the Oval Office?

BUTTERFIELD: Approximately the summer of

1970.

THOMPSON: Are you aware of any devices

that were installed in the Executive

Office Building Office of the President?

[sic]

BUTTERFIELD:. Yes sir, at that time.
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THOMPSON: .Were they installed at the

same time?

BUTTERFIELD: They were installed at the

same time.

THOMPSON: Would you tell us a little bit

about how those devices worked, how they

were activated, for example?

BUTTERFIELD: They were installed, of

course, for historical purposes, to

record the President's business and they

were installed in his two offices, the

Oval Office and the E.O.B. [Executive

Office Building] Office.... There was no

doubt in my mind they were installed to

record things for posterity, for the

Nixon library. The President was very

conscious of that kind of thing. We had

quite an elaborate set-up at the White

House for the collection and preservation

of documents, and of things which

transpired in the way of business and

state.7

In addition to this information, Butterfield revealed that

tapes were also installed in the Cabinet Room, the Lincoln

Room, on phones throughout the White House and Executive

Office Building, and at Camp David where foreign leaders and

American politicians occasionally visited.a

This revelation came as a complete surprise to the

president, who was fighting pneumonia at Bethesda Naval

Hospital, because he believed that the tapes would remain a

secret. White House chief of staff Alexander Haig informed

Nixon of the news just hours before Butterfield’ s public

testimony on July 16. The president immediately ordered that

the recording apparatus be dismantled, and he solicited advice

from his aides as to whether the existing tapes should be
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destroyed. Sharp disagreements emerged. White House lawyer

Fred Buzhardt, Vice-president Spiro Agnew, and speech writer

Pat Buchanan argued that the tapes constituted Nixon's

personal property and should be destroyed before the Ervin

committee or the special prosecutor issued subpoenas mandating

that they be turned over for review. Haig, White House lawyer

Len Garment, and Haldeman disagreed and suggested that

destroying the tapes would leave an impression of guilt which

would undermine Nixon’s credibility in the long run. Besides,

they insisted, the tapes would inevitably exonerate the

president because he had done nothing wrong. Nixon agreed

with this latter view. Though recognizing that the tapes

contained "politically embarrassing talk," the president was

confident that the White House could cite the materials to

disprove Dean’s allegation that he had conspired to obstruct

justice over an eight month period. Nixon also believed that

the other aides who had participated in Watergate would

similarly turn against him to avoid prison sentences; the

tapes would therefore provide some protection.9

With hindsight, it is clear that this strategy was doomed

from the beginning. The most obvious problem was that the

tapes contained overwhelming evidence that the president and

his closest aides had indeed obstructed justice in the

Watergate affair since June 23, 1972. Nixon, however, was

oblivious to his legal guilt for two reasons. First, he

refused to permit his lawyers--who could have alerted the

president about legally troublesome conversations--to examine
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the taped materials. The president himself declined to listen

to the tapes at length this early after Butterfield's

revelation; at the same time, he spent much of his time

dealing with the ongoing negotiations with the Soviet Union,

the economy, and other issues facing the nation. In short,

Nixon attempted to convince himself that he had done nothing

wrong, and by neglecting to examine the tapes and address

Watergate in a forthright manner, he succeeded.10

Second, the president failed to perceive Watergate and

the dispute over the tapes as a legal dilemma; instead, he

considered the entire matter to be a political problem which

necessitated a political response against opponents of his

administration. In his memoir 3W, Nixon repeatedly alluded to

this perspective and frequently raised the conduct of other

presidents--most notably John Kennedy and Lyndon Johnson--as

a means of convincing the reader that his administration did

not invent hardball politics and that his own activities and

conduct was no worse than his predecessors. In his latest

memoir, 1n_§n§_A;gng, Nixon also suggested that his political

opponents vicious attacks forced him to resign the presidency.

"Watergate was not a morality play," he wrote, "but rather a

political struggle. The baseless and sensationalistic

charges, the blatant double standards, the party-line votes in

congressional investigating committees, and.the unwillingness

of my adversaries and the ‘media to look into parallel

wrongdoing within the Democratic campaigns, all should tip off

even the casual observer that the opposition was pursuing not
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only justice but also political advantage." This perspective,

and the failure to appreciate his legal problems after

Butterfield' s revelation, would ultimately undermine the

administration's position as well as any remaining credibility

it had with the American people.“

II

On July 17, while Nixon remained in the hospital, the

battle for the White House tapes began. That day, Senator

Ervin wrote a letter to the president requesting that the

administration hand over to the Select committee any tapes and

documents relevant to Watergate. Specifically, the committee

asked that recordings of conversations between Dean and Nixon,

which occurred in February and March 1973, be surrendered to

verify Dean’s allegations that were made during his testimony.

Archibald Cox similarly requested that the president hand over

these materials so that his office could prosecute any

individuals involved in the Watergate break-in or cover-up.

Five days later, the White House refused to hand over the

tapes to both the Select committee and the special prosecutor.

Nixon was somewhat vague in his rationale for this refusal,

but he generally insisted that presidential conversations are

confidential and that any disclosure would jeopardize national

security. Later that‘day, Nixon wrote a letter to Congress

refusing a private meeting with Sam Ervin and Howard Baker to

discuss Watergate in general and the White House tapes in

particular; in so doing, the president increased the tension
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between his administration and Congress which made legislative

Republican support for Nixon less likely in the future.12

In response to Nixon's refusal, the Select committee

voted unanimously to issue:a subpoena that broadened the scope

of its earlier inquiry. Specifically requested were five

taped conversations between Nixon and Dean, as well as a mass

of presidential documents relating to the "activities,

participation, responsibilities, or involvement" of twenty-

five administration officials. This congressional action

shocked the president because it had been 166 years since the

nation’s chief executive received a subpoena from any federal

branch of government requesting that documents be handed over

without prior consent. Nixon again refused to-cooperate.13

Meanwhile, the special prosecutor similarly decided to

confront the White House in response to Nixonis stonewalling

tactics. On July 23, Cox filed a motion in federal district

court to subpoena taped conversations about Watergate that had

transpired since June 1972." Judge Sirica granted Cox's

request without hesitation. Though acknowledging that this

approval constituted only the second time that a sitting

president would be served with a subpoena, Sirica granted

Cox's request because he believed that the Watergate grand

jury needed to examine the tapes before it could adequately

decide whether indictments of administration officials should

.be issued. In his memoir, the judge later wrote that he "gave

little thought to the fact that the subpoena itself might

raise objections, since serving it seemed the natural course
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to follow" in the case. This rational suggest that Sirica

considered the importance of public policy when issuing a

rulings in the tapes litigation. The specific 'policy

consideration here was that the criminal investigation needed

to be continued and that the grand jury and prosecutors had to

obtain the necessary evidence so that justice might be

realized. The judge repeatedly considered public policy

throughout the tapes litigation.”

That day, Sirica's order reached President Nixon. The

specific ruling constituted a subpoena gncgs gegnn which

mandated that the White House produce the tapes or to show

cause that they need not be produced. The president refused

to comply on grounds of executive privilege. This doctrine,

though unmentioned in the Constitution and federal statutes,

is firmly rooted in the American political system because of

the necessity that presidents must have some privacy--and even

protection from legislative and judicial inquiries on

occasion--if the executive branch is to function effectively.

George Washington first asserted this privilege in 1792 when

the House of Representatives wanted to examine materials in

the president’s possession relating to General St. Clair’s

defeat by Indians residing in Ohio; several years later, he

similarly refused to submit documents dealing with Jay’ s

Treaty when anti-Federalists expressed outrage against this

controversial agreement between the United States and Great

Britain. Subsequent presidents, including Thomas Jefferson

and Harry Truman, also defied legislative or judicial requests
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‘while claiming that compliance would undermine their policies

by eroding existing confidentiality between parties. Although

the term "executive privilege" was not used until Dwight

Eisenhower enunciated it during his administration, it is

clear that the substance of this doctrine existed before the

presidency became an imperial institution during the

twentieth-century.l6

Watergate, however, was different. For the first time

ever, the judiciary had ordered. a president to produce

documents and materials that he was determined not to

surrender." Moreover, the rationale of the subpoena was

unrelated to national policy or military secrets of any kind;

instead, Nixon was being ordered to hand over taped

conversations because of alleged criminal conduct within his

own administration. This kind of dispute was unprecedented,18

and the issue that consequently arose was whether the

president or the courts possessed the authority to determine

the, validity of Sirica's. subpoena. Which branch of

government, in short, had the authority to determine what the

law is when disputes arise between the executive and

judiciary? What were the limits of the executive privilege,

if any?’ Could President Nixon simply ignore Sirica's order if

he believed that compliance would harm the national interest?

Or could the judiciary claim that courts could order rulings

enforcing its decisions which would therefore make a sitting

president criminally liable if compliance did not occur?

These issues remained unresolved despite Sirica's approval of
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Cox’s request for a subpoena.

Nixon immediately asserted his right to resolve this

impasse. In a letter addressed to Sirica on July 26, the

president insisted that he could ignore judicial orders and

that courts do not have the authority to decide the limits of

executive privilege:

White House counsel have received on my

behalf a subpoena gngg§_§§gnn issued out

of the United States District Court for

the District of Columbia on July 23nd at

'the request of Archibald Cox.... I must

decline to obey the command of that

subpoena. In doing so I follow the

example of a long line of my predecessors

as President of the United States who

have consistently adhered.to the position

that the President is not subject to

compulsory process from the courts. The

independence of the three branches of our

government is at the very heart of our

Constitutional system. It would be

wholly inadmissible for the President to

seek to compel some particular action by

the courts. It is equally inadmissible

for the courts to seek to compel some

particular action from the President.19

Sirica promptly read this letter in his courtroom before

Archibald Cox and the grand jury to notify them of the

administration’s response to the subpoena. Cox immediately

objected to Nixon's defense of executive privilege and argued

that the separation of powers doctrine was not intended to

permit presidents to withhold evidence in a criminal

investigation. He then informed Sirica that Nixon’s refusal

to obey the subpoena had been reported to the grand jury which

soon requested that the special prosecutor obtain an "order to
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show cause" from the. court to obtain compliance. Such an

order, if signed by the judge, would require that White House

lawyers appear in court to justify Nixon’s refusal to

surrender the taped materials. Sirica agreed and signed the

order because he again believed, on grounds of public policy,

that grand juries are entitled to obtain sufficient evidence

in criminal investigations. Although this procedure is fairly

routine in federal cases, the grand jury’s approval of the

courtls show cause order moved Sirica emotionally because the

process demonstrated to him that democratic institutions

remained intact despite the growing constitutional crisis:

It was quite a moment. Here was the

grand jury made up of ordinary citizens

from the District of Columbia, some of

them poor people, telling the president

of the United States, the most powerful

man in the world, to turn over the tapes.

If there was ever a moment that gave

meaning to the idea that in our

democracy, the people govern themselves,

that was it. It was a moving experience

to watch those faces as they challenged

the president. I had always been proud

of this country and thankful for the life

it let me lead. But I was never prouder

than that morning in July.”

Oral arguments before Sirica took place on August 22. As

mandated by the show cause order, the White House sent Charles

Alan Wright to defend the president's refusal to surrender the

tapes. Wright, a constitutional scholar from the University

of Texas Law School who worked for the Nixon administration on

a part-time basis, acknowledged to the judge that Cox's

criminal investigation of Watergate was important; but he
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suggested that the testimonies of cover-up participants would

suffice for the full truth to be revealed. He insisted that

the president's privacy and his ability to govern were even

more important than the grand jury’s criminal investigation

and.that compliance'with Sirica's subpoena would result.in the

judiciary's interference with Nixon's need for confidentiality

inside the Oval Office. "There are in the United States today

400 district judgeships authorized by law," Wright declared.

”A holding that the court has the power to pass on a

president's claim of privilege as to his most private papers

and to compel him to give up those papers would be a precedent

.for all 400 of those district judges....We must leave it to

‘the good judgment of the president of the United States to

cietermine whether the public interest permits disclosure of

11is most intimate documents.“l

Cox strenuously disagreed. He insisted that Watergate

llad eroded. the jpublic’s confidence in. governmental

institutions. and that the proper remedy was to permit the

Special prosecutor's office and the grand jury to forge ahead

with their investigations. Though acknowledging that there

was no judicial precedent for the enforcement of the subpoena,

he insisted that no man, not even the president, stood above

the law and that courts must ultimately decide how the

Constitution and statutes are to be interpreted in particular

instances. Cox denied. that national security could. be

jeopardized by the president's surrender of the tapes, and he

repeated his earlier assertion that the material was



115

absolutely essential. for his Watergate investigation to

succeed.22

After two hours, oral arguments came to an end.

Initially, Sirica was unsure as to what the proper ruling

should be. due to the unprecedented nature of this case.

Although he agreed with Cox's general view that no citizen is

above the law, the judge realized that his ultimate decision

needed a constitutional foundation based on established

judicial precedents--even though the factual circumstances

such as these had never occurred.. The specific problem, as

Cox had acknowledged, was that no court had ever forced a

president to comply with a judicial subpoena. Perplexed,

.Sirica thoroughly researched the law with the assistance of

his clerk, Richard Azzaro. He particularly considered the

:rulings of Chief Justice John Marshall to determine what the

Supreme Court had to say, if anything, about the executive

privilege doctrine as a defense. Such study and extended

:reflection after the conclusion of oral arguments contradicts

the image of Sirica as a quick, decisive, and sometimes

impulsive jurist who viewed the law in simplistic terms. This

reputation, to be sure, was frequently accurate, but his

decisiveness ordinarily manifested itself during criminal

trials when quick rulings are normally expected from the bench

or when procedural decisions needed to be made immediately.”

Sirica, however, proved far more reflective in difficult and

complex cases when substantive issues were at stake, and he

especially agonized over his decision in the Watergate tapes
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litigation. "It's difficult to describe how worried I was

about my impending decision," the judge later wrote. "I was

frankly worried that I would miss some point of one argument

or another, overlook the language in some previous case,

'misunderstood.the importance of one point or another; What if

I was wrong?“ There seemed to be no clear or easy answers in

this case.”

As Sirica pondered his decision, President Nixon

defiantly defended his administration’s handling of Watergate.

In a tense press conference on August 22, just hours after

Wright and Cox presented their oral arguments to Judge Sirica,

‘the president insisted that his executive privilege defense

was constitutional, and he ruled out any future compromise

‘with either the special prosecutor or the Select committee:

.... Mr. Wright, who argued the case, I

understand very well, before Judge Sirica

this morning, has indicated, to have the

tapes listened to.... would violate the

principle of confidentiality, and I

believe he is correct. That is why we

are standing firm.on the proposition that

we will not agree to the Senate

committee's desire to have, for example,

its chief investigator listen to the

tapes, or the Special Prosecutor's desire

to hear the tapes, and also why we will

oppose, as Mr. Wright did in his argument

this morning, any compromise on the

principle of confidentiality.”

Reporters continued to raise questions about the

administration's handling of .Watergate. Finally, Nixon

interrupted out of frustration:
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Just a moment. We have had 30 minutes of

this press conference. I have yet to

have, for example, one question on the

business of the people, which shows you

how we are consumed with this.... [L]et

me tell you, years from now people are

going to perhaps be interested in what

happened in terms of the efforts of the

United States to build a structure of

peace in the world. They are perhaps

going to be interested in the efforts of

this Administration to have a kind of

prosperity that we have not had since

1955--that is, prosperity without war and

inflation. Now, our goal is to move

forward then, to move forward to build a

structure of peace. And when you say, do

I consider resigning, the answer is no, I

shall not resign.26

Nixon’s intention of putting Watergate in the past

floundered when Sirica issued his decision on August 29. As

was the case with the judge’ 5 legal research after oral

arguments, this ruling was also indicative of his reflective

approach to substantive legal issues and his grasp of the

complexities involved. Illustrative of this approach was his

resolution of the primary issues involved in the litigation:

whether the judiciary had the authority to decide the

constitutionality of the executive privilege as a defense; and

whether the federal district court could enforce its subpoena

W requiring the Nixon administration to surrender

the White House tapes.27

At the outset of his opinion, Sirica acknowledged the

legitimacy of the presidential executive privilege despite its

absence in the Constitution and federal statutes. Citing

WM(1953) . the most recent Supreme
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Court decision dealing with the doctrine, Sirica found that a

claim of executive privilege is indeed appropriate when

military secrets are at issue in the litigation. In that

case, a military aircraft had taken flight for the purpose of

testing electronic equipment with four civilian observers

aboard. The plane suddenly crashed after fire broke out in

one of the engines; six of the nine crew members and three of

the four civilians were killed in the incident" The widows of

the observers subsequently sued the United States for damages

in a consolidated federal tort action. Specifically, the

plaintiffs demanded that the Air Force submit its official

.accident investigation report and statements from the three

surviving crew members on grounds that these documents were

laighly relevant to their case. The government refused and

claimed that the materials contained military secrets and were

<=onsequently privileged against disclosure. Initially, the

(iistrict court ordered that the documents be turned over to

the plaintiffs because good cause for production had been

shown. The secretary of the Air Force subsequently filed a

tformal "claim of privilege" which repeated the government's

assertion that disclosure would reveal sensitive military

secrets that might jeopardize national security. The district

court then changed its decision and ordered the Air Force to

submit the materials for an inspection by the judge to

determine whether military secrets were actually contained in

the materials. The court of appeals, over the government's

objection, affirmed and insisted that a judicial inspection
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would satisfy the constitutional rights of both plaintiff and

defendant in this case.28

After granting certiorari,29 the Supreme Court reversed

these lower rulings in a six to three decision. Writing for

the majority, Chief Justice Frederick Vinson concluded that a

claim of privilege may be made, without judicial inspection of

the requested materials, if the government can convince the

court that any degree of disclosure would endanger national

security. He emphasized that although courts must ultimately

decide whether the use of the privilege is justified in

specific instances, judges must make their determination

without jeopardizing the security which the privilege was

designed to protect. In this case, Vinson concluded that the

government had made a sufficient showing that military secrets

were contained in the official investigation report and other

requested documents; as a result, the Air Force properly

refused to turn these materials over to the plaintiffs.”

In citing this important decision, Sirica was well aware

that the circumstances leading to W differed

considerably from the Watergate tapes litigation. Unlike

85199.19; Cox's request for an enforceable judicial subpoena

was part of a criminal investigation that had nothing to do

with military secrets despite the administration's insistence

that disclosure of the tapes would jeopardize national

security. And unlike the Air Force investigation report at

issue inW, the subpoena that Sirica had earlier signed

was directed. at materials containing specific presidential
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conversations. This latter distinction created a

jurisdictional dilemma for Judge Sirica. AlthoughW

granted courts the general authority to decide when the

executive privilege may be invoked, it did not clarify whether

the judiciary has specific jurisdiction over White House

documents--especially when the materials contain recordings of

intimate conversations and are deemed by the president to be

his own personal property. Sirica, therefore, could not rely

on Bgyngigg to determine whether his court had the authority

to adjudicate Nixon's executive privilege defense.”

Instead, he turned to the only federal decision that bore

some resemblance to the present dispute--flit_e_d_$t_at_gu._flnn

(1807). In this case, former vice-president Aaron Burr was

tried for treason because of his alleged plot to detach

portions of the recently acquired Louisiana Purchase from the

United States, and then to combine this territory with Spanish

dominions in Mexico located in today’s American Southwest.

From this territory, Burr hoped to establish an independent

nation with himself and co-conspirator James Wilkinson as

rulers; Wilkinson, however, betrayed Burr and the plot

ultimately failed. John Marshall, who served as circuit judge

for Virginia as well as Chief Justice of the Supreme Court,

presided over the trial. During the proceeding, Burr

discovered that Wilkinson had tampered with a letter that the

former had forwarded to Jefferson in order to magnify Burr's

alleged guilt and to hide his own involvement in the failed

scheme. Having no access to the letter, the former vice-
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president asked the court to issue a subpoena 939m

requiring Jefferson to produce the document as evidence.32

Marshall agreed. "There is certainly nothing before the

«court," he wrote, "which shows that the letter in question

contains any matter the disclosure of which would endanger the

public safety. . . .If it does contain any matter which it would

be imprudent to disclose, which it is not the wish of the

executive to disclose, such matter, if it be not immediately

and essentially applicable to the point, will, of course, be

suppressed." The chief justice then declared that evidence in

a criminal proceeding may not be suppressed merely because the

holder of such materials happens to be the president of the

United States. "The propriety of introducing any paper into

a case as testimony, " he continued, "must depend on the

character of the paper, not on the character of the personnwho

holds it." After this order was issued, Jefferson agreed to

produce the letter despite his initial reluctance to do so.33

The usefulness of this decision to the Watergate tapes

litigation seemed somewhat limited as far as Judge Sirica was

concerned. Although Marshall had firmly ruled that presidents

are not above the law and that they may be subjected to a

judicial subpoena, the case was decided at the circuit level

which meant that its guidelines were not binding on other

courts. Moreover, the decision was 166 years old;

circumstances had changed and the presidency as an institution

had indeed become more complex. Sirica, therefore, issued a

balanced ruling that incorporated the general principles in
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33:; while protecting .the president’s need for privacy and the

special prosecutor's responsibility to conduct a thorough

criminal investigation. He ruled that the judiciary has the

.anthority to decide the limits of the executive privilege;

'that the executive privilege is not absolute with respect to

presidential communications; that the federal district court

Ihad jurisdiction over the White House tapes; and that Nixon

tmust turn over the requested materials to the court for an

inspection in_§gngzn.“ The degree to which the tapes were in

fact privileged, either in whole or in part, would remain

unanswered until Sirica examined them. Finally, the judge

declared that only those portions of the tapes that were

relevant to Watergate without disclosing military secrets

would be turned over to Archibald Cox and the grand jury so

that the criminal investigation could proceed.”

' Richard Nixon's response to this decision sharply

contrasted with Jefferson's voluntary compliance with

Marshall's subpoena inW. From San

Clemente, he issued a blunt statement announcing that the

administration would not comply with the order. He added that

the White House was considering an appeal as well as other

options for "sustaining the president's legal position."

Later, Nixon acknowledged that he indeed intended to appeal

Sirica's decision and that his administration would only abide

by a "definitive ruling" from the Supreme Court. Meanwhile,

Archibald Cox also decided to file an appeal because he

insisted that none of the White House tapes were protected by
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'the executive privilege and that the materials should

consequently be turned over to him and the grand jury

directly. . This refusal from both sides to accept Sirica's

balanced decision ensured that Watergate would become

increasingly contentious in the days and weeks ahead.36

III

In his memoir, Wgn Qt tng Wonsg, former Democratic

representative and majority leader Tip O'Neill suggested that

Watergate began to tarnish Nixon's ability to govern

effectively during the late summer and early autumn of 1973.

The president's mental health, O'Neill added, became

questionable as he became more isolated from congressional

leaders and other political figures who had previously

interacted with him on a regular basis. O'Neill's speculation

is certainly plausible. On August 20, just nine days before

Sirica issued his decision, the president flew to New Orleans

for an appearance before the Veterans of Foreign Wars. En

route to this destination, Nixon heard that a threat had been

made on his life. At the convention hall several hours later,

he suddenly grabbed Press Secretary Ron Ziegler, pushed him

toward reporters, and told reporters to keep their distance

from the presidential party. The White House later claimed

that this outburst never occurred, but Americans learned

otherwise when CBS showed the incident on its evening news

program that day. Speculation immediately arose, as O’Neill

later suggested, that the president was unable to cope with



124

the pressures brought on by Watergate.37

As the special prosecutor and Select committee continued

to demand access to the White House tapes, Nixon’s decision-

making ability indeed diminished during this period. At a

time when the president could have cooperated with Archibald

Cox and Senator Ervin, he persisted in his refusal to hand

over any of the requested documents and to comply with

Sirica's ruling. This decision, combined with the judiciary's

renewed pressure for Nixon's compliance, directly led to what

became known as the Saturday Night Massacre and impeachment

proceedings against the president.

On September 11, this road to confrontation intensified

when White House attorney Charles Alan Wright and Archibald

Cox confronted each other once again during oral arguments

before the court of appeals. Each expressed disagreement with

Sirica's August 29 decision. Wright, for example,

aggressively defended the administration’s legal position on

Watergate and even suggested that Nixon would disobey all

adverse rulings from the courts. "The tradition is very

strong that judges should have the last word," he insisted,

"but in a government organized as ours is, there are times

when that simply cannot be the case." ‘Wright further declared

that Sirica's ruling failed to recognize the separation of

powers doctrine and threatened the "continued existence of the

presidency as a functioning institution." In response, Cox

repeated his assertion that the tapes should be turned over

directly to his office and the grand jury because 1) none of
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the materials in question were privileged, and 2) policy

considerations warranted a prompt and thorough investigation

of Watergate. Initially, the panel of seven judges urged both

‘men to negotiate and compromise. Their unanimous memorandum

on September 13 specifically recommended that Nixon

voluntarily submit portions of the tapes to a group of lawyers

representing each side who would then determine which of the

conversations must be turned over to the grand jury.38

Cox agreed to pursue this proposal. On three separate

occasions, he met with presidential attorney Fred Buzhardt to

work out a mutually acceptable compromise. The special

prosecutor specifically suggested that the White House prepare

transcripts of the tapes which would then be read by a "third

party" to verify their authenticity. The documents would

subsequently be turned over to Cox and the grand jury for

their continuing Watergate investigation. Buzhardt, who was

denied any access to the tapes by the president, rejected this

proposal. Cox soon discovered that no genuine compromise

would be accepted because Nixon adamantly insisted that the

tapes belonged to him alone. The negotiations between Cox and

Buzhardt, therefore, collapsed. Both sides returned to the

court of appeals within days to inform the seven judges that

compromise was no longer possible.”

On October 12, the court issued its decision. In Wizgn

yi_§izig§, a majority of five judges rejected both appeals and

ordered the president to produce the tapes forW

inspection. Before addressing the substantive issues in the
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case, the court dismissed Cox’s petition on procedural

grounds. Citing theW, the

majority ruled that the special prosecutor had no standing to

appeal Sirica's order. More specifically, the court declared

that the United States--as a party in a criminal case--could

not file an appeal unless the district judge 1) dismissed an

indictment or granted a new trial after verdict or judgment

against. an .accused. defendant, 2) suppressed. or excluded

evidence during trial, or 3) granted the release of a person

charged with an offense. Cox had attempted to convince the

Court of Appeals that Sirica's order amounted to a suppression

of evidence inasmuch as the judge improperly gave himself the

authority to ‘withhold taped materials from the special

prosecutor during the inspection. The majority refused to

accept this reasoning and pointed out that Sirica had not

declared that any of the subpoenaed materials must be denied

to the special prosecutor or the grand jury; instead, only

those tapes that contained classified information pertaining

to national security could be withheld. Policy

considerations, therefore, justified Sirica's order for

inspection which did not constitute a genuine suppression of

evidence.‘0

The remainder of the appellate decision on October 12

addressed the substantive issues of presidential immunity from

compulsory process and executive. privilege. Both the majority

and dissenting opinions are significant because of their

impact on Watergate and the fall of the Nixon administration.
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The decisions also reveal Sirica's strengths and weaknesses as

a jurist and present contrasting views of the role of the

judiciary when the executive branch is accused of illegal or

improper conduct. According to the majority, the primary

substantive issue was whether the president had the authority

to withhold from the grand jury evidence in his possession

that was relevant to an ongoing criminal investigation.

Having rejected Cox's appeal on procedural grounds, the court

turned to Nixon's petition. First, the administration

insisted that the president was absolutely immune from the

compulsory process of the judiciary so long as he remained in

office. This position was baseless as far as the court was

concerned because of Marshall's decision inW

BALE: (1807) and the Supreme Court's ruling in Youngstgm Snegt

W(1952) -“

m, which Sirica cited to justify his decision, was

downplayed by Nixon's attorneys who argued that Marshall drew

a distinction between the issuance of a subpoena and an order

for compliance with its provisions. The court of appeals,

however, considered this distinction insignificant. "An order

to comply ," declared the majority, "does not make the subpoena

more compulsory; it simply maintains its original force." The

court further observed that Marshall did not distinguish a

compliance order from an order to show cause as a means of

weakening the judiciary's authority to obtain documents in a

criminal investigation; instead, it was designed only to

ensure that courts thoroughly consider the president's reasons
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for not releasing thematerials before compliance is ordered.

Such protections were deemed by Marshall to be unnecessary

when judges issue orders to show cause. In the Watergate

tapes litigation, Sirica had granted the president ample

opportunity to present his reasons for not releasing the White

House tapes to the grand jury; as a result, the distinction in

Eng; between the issuance of and compliance with a subpoena

gngg§_t§gnn remained insignificant in the present case.42

The majority then citedW

to support its decision. In that case, the Supreme Court held

that President Truman acted unlawfully when he directed

Secretary of Commerce Charles Sawyer to seize and operate the

nation's steel mills after the United Steelworkers threatened

a strike. Judge Sirica briefly noted in his opinion that this

case firmly supported Cox's view that presidents are indeed

subject to the compulsory process of court. The Nixon

administration contested this finding on appeal and suggested

thatWand the tapes litigation were distinguishable

because Sawyer--not President Truman--had actually seized the

steel mills in April 1952. That being the case, it was

Nixon's position that the Supreme Court had not directed its

ruling to Truman personally even though he had given his

secretary of commerce the initial order to carry out the

seizure; as a result, Sirica had erred by ruling that

193119.919!!! mandated presidential compliance when judicial

orders and subpoenas are issued.‘3

The court of appeals disagreed. According to the
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majority, no evidence suggested that anngstggn would have

been decided differently if Truman had been named in the

lawsuit instead of Sawyer. The court further reasoned that

the exercise of judicial review would become capricious if

presidents were able to escape the compulsory process of the

judiciary simply by directing a subordinate to comply with an

illegal executive order. The appellate judges concluded that

lgnngfitgyn, in addition to Bnrz, was indeed applicable to the

Watergate tapes litigation insofar as these rulings

discredited Nixon’s claim that the president was absolutely

immune from the compulsory process of courts while remaining

in office. The majority also rejected the administration's

argument that immunity could be inferred from the president's

political mandate or from his vulnerability to impeachment.

Such claims, according to the court, failed to recognize that

sovereignty rested with the people, not the president, and

that the impeachment clause in the Constitution did not grant

or imply any executive immunity from judicial subpoenas and

decrees. Judge Sirica, concluded the majority, reasonably

issued the subpoena to President Nixon and appropriately ruled

that the administration must comply with this order.“

Nixon's second contention on appeal, that the executive

privilege is absolute *with. respect ‘to ‘presidential

communications, was also rejected in the majority's opinion.

In his brief to the court of appeals, White House attorney

Charles Alan Wright continued to insist--despite Sirica's

ruling to the contrary--that the administration's claim to an
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executive privilege was absolute because of the separation of

powers doctrine in the Constitution; as a result, Nixon had

the discretion to decide for himself whether presidential

communications would be released irrespective of the

judiciary's authority to issue a subpoena. The appellate

majority upheld Sirica's ruling on this issue in its entirety.

It specifically affirmed the district court's finding that the

judiciary could decide when presidents may exercise the

executive privilege. "The court itself must determine whether

the circumstances are appropriate for the claim of privilege, "

the majority declared. "Judicial control over the evidence in

a case cannot be abdicated to the caprice of executive

officers." To suggest otherwise, the court reasoned, would

permit presidents to abuse their authority under the guise of

executive privilege in almost any circumstance. Though

conceding that the privilege genuinely exists--despite its

explicit absence in the Constitution--that majority firmly

ruled that its scope was not absolute and that the judiciary

had to balance a president' s claim of confidentiality, with

the grand. jury's rights to obtain evidence, in order to

determine its validity. In the Watergate tapes litigation,

the court ruled that Nixon’s claim of confidentiality was moot

because several of the subpoenaed conversations had already

been made public during televised hearings before the Select

committee. In addition, the grand jury continued to insist

that the tapes were necessary to complete its ongoing

investigation of Watergate. The court of appeals consequently
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concluded that no justification on grounds of confidentiality

existed for depriving the grand jury of these materials; as a

result, Nixon was ordered to promptly surrender the tapes as

Sirica had ordered.”

The sole remaining question facing the appellate court

was the specific manner in which the subpoena should be

enforced. According to Sirica, the tapes had to be turned

over to the district court for inspection to determine which

conversations, if any, were subject to the executive

privilege. All remaining tapes which did not fall under this

limited privilege were to be given to the grand jury so that

the Watergate investigation could be completed. Sirica's

order, however, failed to provide specific guidelines for

carrying out this inspection. How, for example, was the

district judge going to distinguish between privileged tapes

and those that were not? By which standard would Sirica make

this determination? What procedure would be followed if

either the president or special prosecutor disagreed with

Sirica's findings after his initial inspection of the tapes?

Hoping to leave room for maneuverability and individual

discretion, Sirica had left these matters vague. He had hoped

to inspect the tapes and to make the necessary decisions

solely on the basis of his own best judgment and general

authority as district judge.“ .

This failure to provide specific guidelines was

consistent with Sirica’s decision-making approach. Throughout

his tenure as district judge, Sirica was reluctant to immerse
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himself in the enormous complexities of criminal and civil

procedure. Instead, he preferred to assume an engaging role

that focused on the more substantive issues of such things as

guilt or innocence, constitutional guarantees to a fair and

speedy trial, and the rights of victims to attain justice in

an imperfect society. This approach, however, created

problems in the tapes litigation because of the numerous

procedural problems that existed in this case. The Court of

Appeals therefore determined that Sirica's vague approach for

inspection of the tapes was unsatisfactory. Although it did

not explicitly overrule the judge's order, the majority issued

a modification which provided specific guidelines for

inspection that were lacking in Sirica's original decision.

It was determined that Nixon had the right to retain all White

House conversations relating to ‘national defense without

turning them over to Sirica, Cox, or the grand jury.

Consistent with the Supreme Court’s decision in Reynolgs, the

president merely had to make a formal claim of privilege on

grounds of national security to obtain permission from the

district court to retain such tape recordings. Of course,

Sirica could reject Nixon’s claim as unreasonable and/or

unfounded; but as the Court in Bgynqlgs declared, such a

rejection had to be based on the claim alone without any

inspection of the documents in question.‘7

All remaining tapes, according to the court of appeals,

must be turned over to Sirica for inspection. Should Nixon

claim that any of these materials were privileged on grounds



133

other than national defense, his lawyers could itemize and

index the tapes to show which parts of the conversations

should or should not be disclosed to the grand jury.

Ultimately, the final decision rested.with Sirica as to which

of these tapes unrelated to security were to be submitted.

Finally, a reasonable time was given to the president for

approval.“

The majority's opinion ended by emphasizing the

"extraordinary nature" of the case. The court firmly denied

that its decision threatened the "continued existence of the

presidency as a functioning institution," and it rejected

Nixon's argument. that. enforcement of ‘the subpoena ‘would

jeopardize the nation's security or foreign policies abroad.

Instead, the decision was simply designed to ensure that the

president remained subject to the laws of the land and that

criminal investigations be permitted to continue without

interference from administration officials.‘9

The court's two dissenters, Judges MacKinnon and.Wilkey,

strongly attacked the majority's decision and articulated

contrasting philosophies of the proper relationship between

the judiciary and executive branch. MacKinnon agreed that the

court of appeals had jurisdiction to hear the case but argued

that the president's need for confidentiality in conversations

with his aides was "at least as great as the need to protect

military’ and state secrets.”o The White House tapes,

therefore, should be shielded from judicial scrutiny on the

basis of an absolute executive privilege. Wilkey, by
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contrast, dissented. from the majority because of his

conviction that the president, not the judiciary, should

decide when the executive privilege is applicable in

individual cases. The majority's decision, he argued, was

”oppressive" and would seriously weaken the presidency as a

federal institution. Wilkey concluded that elections and the

impeachment process serve as checks to presidential abuses of

power and that the judiciary should not meddle in the affairs

of either the executive or legislative branches of government.

Neither dissenting opinion criticized Sirica for technical

errors in his August 29 opinion; instead, MacKinnon and

Wilkey' s arguments were based on philosophical differences

with the district judge and appellate majority regarding the

extent to which courts should confront the executive branch

when White House officials are suspected of criminal

wrongdoing.”

IV

Judge Sirica, . upon learning of the decision from the

Court of Appeals, immediately assumed that Nixon would ask the

Supreme Court to consider the case for review. "Under normal

circumstances, that would have been the next logical step for

him to take," he later wrote. Circumstances, however, were

far from normal in October 1973. War, for example, erupted in

the Middle East when Syria and.Egypt suddenly attacked Israel

on Yom Kippur. This raised immediate problems for the Nixon

administration because America' s traditional ally, Israel,
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appeared to be on the defensive despite its possession of

weapons and material that had already been supplied by the

UnitedStates. Fearing a superpower confrontation as well as

an Israeli military defeat, the president immediately provided

the.Jewish state with additional weaponry which led to an.Arab

defeat and OPEC's decision to declare an oil embargo against

the United States and other nations. Four days after the Yom

Kippur‘War erupted, political scandal again shocked Americans

when Vice-president Spiro Agnew pleaded nolo contendere--no

contest--in a Baltimore federal court to charges that he had

accepted bribes and payoffs as a county executive, governor,

and vice-president. Upon Agnew's resignation from his office,

Nixon selected Michigan Representative Gerald R. Ford for the

empty position as Congress braced itself for the first vice-

presidential hearings ever amidst continued charges of

corruption involving the White House over Watergate. Ford was

sworn in on December 6 after Congress confirmed his

nomination.’2

As the president wrestled with these international and

domestic crises, he nervously weighed his options for

responding to the appellate ruling of October 12. One

possibility was to obey the decision and hand the tapes over

to Sirica for inspection. Nixon, however, never seriously

considered this option because he was well aware that

disclosure would weaken, if not destroy, his remaining

credibility with the American public.”3 The president

genuinely considered the possibility of a direct appeal to the
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Supreme Court; but this response was also rejected because a

protracted legal battle over the White House tapes--in the

immediate aftermath of the Yom Kippur War and recent

embarrassment associated with Agnew's resignation--would

likely have disrupted the nation and diminished Nixon's

ability to govern even further. The president additionally

feared that he could end up losing at the Supreme Court which

would ultimately destroy his administration.“

Because of these risks of compliance and appeals, Nixon

decided to pursue a third alternative: bypass the judiciary

altogether and propose a compromise solution with

congressional leaders. In hindsight, this decision to proceed

with a political strategy was consistent with his belief that

Watergate necessitated a political response instead of a legal

one. Illustrative of Nixon's attempt to contain the political

damage of the scandal are his notes which were written shortly

after the decision from the court of appeals was released; no

mention is made of the legal problems that his administration

faced as a result of the Watergate break-in and cover-up:

We-must not kid ourselves; we must face

these facts....Both. Gallup and. Harris

show our support going down from 38 in

Gallup to 32, and in Harris the number of

resignation rising to 31, with 56

opposed....Aren't we in a losing battle

with the media despite the personal

efforts I have made over the past month

particularly? Are we facing the fact

that the public attitudes may have

hardened to the point that we can't

change them?55
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Having decided to seek a political compromise, Nixon and

White House Chief of Staff Alexander Haig hammered out the

specifics which included several components. First, the

subpoenaed tapes were to be turned over to a third party

verifier who would compare them to a White House prepared

transcript. Assuming that the transcripts were accurate, the

written documents would then be submitted to the investigators

and grand jury instead of the tapes themselves. The president

selected Senator John Stennis--a conservative Democrat from

Mississippi who supported.Nixon's military policies--to serve

as verifier. Second, Attorney General Elliot Richardson would

fire Cox as special prosecutor, and the investigation would be

returned to the Justice Department. Richardson balked at this

scheme and complained that he had promised not to fire Cox

unless "gross improprieties" had resulted frcm the special

prosecutor's Watergate investigation. Hoping to save the

administration's plan, Haig informed Richardson that dismissal

was not absolutely necessary so long as Cox did not acquire

access to the tapes or the verified transcripts.“

Toward the middle of October, Richardson met with Cox to

solicit his approval of this compromise. The special

prosecutor agreed to accept the plan only if changes were made

so that the transcripts of the tapes would be declared

accurate in a court of law; specifically, Cox insisted that

his office be permitted to directly assist Stennis in

preparing the transcripts which would alleviate suspicions

that misleading or false statements existed in the documents.
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The White House, however, ignored this proposal; instead, it

issued a presidential statement on Friday October 19 which

informed the public of Nixon’s intention to proceed with the

Stennis compromise as originally proposed by the

administration:

What matters most, in this critical hour,

is our ability to act--and to act in a

way that enables us to control events,

not to be paralyzed and overwhelmed by

them. At home, the Watergate issue has

taken on overtones of a partisan

political contest. Concurrently, there

are those in the international community

who may be tempted by our Watergate-

related difficulties at home to misread

America’ s unity and resolve in meeting

the challenges we confront abroad.”

In this same statement, the president ordered Cox to desist

from seeking additional evidence from the White House--an

instruction which robbed the special prosecutor of the

independence that Richardson had guaranteed him:

Though I have not wished to intrude upon

the independence of the special

prosecutor, I have felt it necessary to

direct him, as an employee of the

executive branch, to make no further

attempts by judicial process to obtain

tapes , notes , or memoranda of

presidential conversations. I believe

that with the statement that will be

provided to the court, any legitimate

need of the special prosecutor is fully

satisfied and that he can proceed to

obtain indictments against those who may

have committed any crimes. And I believe

that by these actions I have taken today,

America will be spared the anguish of

further indecision and litigation about

tapes.”



139,

-As President Nixon escalated his confrontation with

.Archibald Cox, John.Dean and his lawyer, Charles Shaffer, made

final arrangements for a plea bargain to avoid the possibility

of a long prison sentence that could result from a conviction

at trial. After months of negotiations with federal

prosecutors, Dean agreed to plead guilty to one count of

conspiracy to obstruct justice and defraud the United States.

On Friday October 19, he and Shaffer entered Sirica's

courtroom to make this announcement. Though heavily

publicized, the procedure was quick and routine. "Mr. Dean,"

the judge began, "you have heard the charges against you, how

do you plead?" Nixon's former counsel replied guilty. He

then stated that his plea was voluntarily and.that he now gave

up his right to a trial by jury. In his memoir, Sirica

recalled that Dean had initially tried to win total immunity

from prosecution because of his cooperation with the

government since April and his testimony before the Select

committee in June. .He also wrote that Shaffer was one of the

”shrewdest criminal lawyers in town" who had tried.t0‘win this

immunity for his client during long negotiations with federal

prosecutors. This goal was not realized, however, because of

Dean's heavy involvement in the cover-up. 'Sirica concluded

that the government had negotiated a good deal with Shaffer in

that prosecutors still had the right to charge Dean with

perjury if his previous allegations were later proven false.

The judge postponed sentencing to determine the extent of

Dean's future cooperation with the government, and the
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proceeding came to an end. Sirica then left town with his

daughter. Tricia for' a weekend trip to Fairfield,

Connecticut.”

Meanwhile, Archibald Cox decided that he would not

surrender his right to proceed with his duties and to examine

those tapes which were relevant to the Watergate case. On

Saturday afternoon, Cox called a press conference and

announced to hushed reporters that he fully intended to

request additional tapes from Nixon regardless of any

proposals to the contrary from the White House. ‘ Nixon,

convinced that the special prosecutor had exceeded his

authority and was trying to attack him personally, immediately

decided to fire Cox. IRichardson, who was ordered to carry out

the dismissal, refused and resigned in protest. Deputy

Attorney General William Ruckelshaus was then ordered to fire

Cox; he, too, refused and was immediately fired. Finally,

Solicitor General Robert Bork was directed to carry out the

dismissal; he complied. That evening, Ronald Ziegler

announced that Cox had been removed and that the president had

abolished the office of special prosecutor.60

Almost immediately, television networks interrupted their

regular programming to report these startling events. Sirica,

who remained in Fairfield with his daughter, became angry as

he watched what the media dubbed as the "Saturday Night

Massacre" unfold on television. In addition to the

announcement itself, Sirica also saw FBI agents physically

taking charge of the special prosecutor’s office. He
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immediately decided to confront the president the following

week in open court:

In a normal case, someone who defied

court orders as Nixon would be inviting,

at least in my court, a stretch in jail

for contempt. I knew I couldn’t order

the president arrested, although I must

admit the thought occurred to me more

than once that weekend. I didn't know

what Congress would do. But I knew I had

to act. This sort of defiance could not

be tolerated if the role of the courts in

our system of government was to continue

to mean anything. I had a couple of long

talks with [law clerk] Todd

[Christofferson] as we began considering

and rejecting various plans. Finally, we

settled on a course of action to deal

with the president's defiance. I asked

Todd to start the paper work. I began

actually to look forward to the

confrontation that was coming on

Tuesday.“

Congress also decided to confront the White House because

of Cox’s dismissal. By Tuesday October 22, twenty-one bills

had been introduced in the House of Representatives calling

for an impeachment investigation. Shortly thereafter, the

House Judiciary Committee voted to give itself subpoena power

in order to request evidence from the White House in the same

manner that the Ervin committee was already able to do.

Finally, the House of Representatives allotted one-million

dollars on November 15 to initiate the process of impeachment.

By this date, both Sirica and the Congress had placed Nixon

into a no-win situation; he could either submit the tapes

which he believed would damage his administration politically

if not legally, or he could break the law by openly defying
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court decisions. There was therefore little likelihood that

Nixon could complete his second term as the nation's 37th

president.62
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CHAPTER FIVE

THE BATTLE FOR THE TAPES--PHASE 2

Following the dismissal of Archibald Cox as special

prosecutor, a new and more intensive round of the battle for

the White House tapes began. The initial phase, which began

with Alexander Butterfield’s public revelation of the

president's taping system and ended with the Saturday Night

Massacre, was a relatively straightforward confrontation

despite its dramatic and unprecedented nature. In response to

repeated congressional and judicial requests for the release

of specific tapes, Nixon adamantly refused to cooperate and

cited executive privilege as his defense. Although the

president made an appearance of seeking a compromise in

October with Cox and-congressional Democrats, stonewalling and

uncompromising notions of the. executive privilege remained his

Watergate strategy until October 20, 1973.

The administration, however, shifted its tactics because

of the firestorm of opposition surrounding Cox’s sudden

dismissal. Instead of outright confrontation, a more subtle

strategy was adopted that sought to provide some disclosure of

the tapes while preventing important components of the cover-

up from being revealed. The White House, for example,

permitted subpoenaed materials to be released to Judge Sirica

for inspection but denied the Congress any access to these

146
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conversations. Later, when the outcry for continued

disclosure became even more intense, Nixon released edited

transcripts but declined to hand over the tapes in their

entirety--particularly with respect to the conversation on

June 23, 1972 during which Nixon ordered Haldeman to solicit

the CIA's involvement in the cover-up at its earliest stages.

Judge Sirica played an important and complex role during

this second round of confrontation surrounding the White House

tapes. Two aspects of this role are especially noteworthy.

First , Sirica held exaggerated fears about the

administration's initiatives to defend itself with respect to

the tapes litigation. More specifically, he suspected that

President Nixon sought to undermine democratic values and

institutions and that someone inside the White House had

tampered with the tapes prior to their disclosure. These

fears and suspicions, which emerged most notably in early

October and November of 1973 in the context of unexpected

announcements from the administration, occurred primarily

because the judge had become cynical by this point, as had

most Americans, in light of Nixon's repeated abuses in the

entire Watergate scandal to date. Because of this cynicism,

Sirica believed that Nixon and his lawyers would rarely tell

the truth in open court. This expectation proved false.

Second, despite cynicism and suspicions, Sirica protected

the constitutional rights of all parties in the litigation and

even resisted taking stronger measures against the White House

that were available. Sirica's posture during this second
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round of confrontation surrounding the tapes was therefore

somewhat paradoxical. Though an activist judge with strong

views and biases, he nevertheless-presided over the litigation

in a pragmatic manner and scrupulously adhered to the legal

precedents and statutes required of judges to protect the

rights of all litigants. The specific manner in which Sirica

resolved this tension is the focus of this chapter.

Like most Americans, Judge Sirica was stunned by the

sudden dismissal of Archibald Cox. Because of the president's

action, the office of the special prosecutor had been

abolished which returned the Watergate investigation to Henry

Petersen, head of the criminal division at the Justice

Department. Though uncertain what specific measures the White

House would take next, Sirica became convinced that Nixon had

acted illegally and was determined to end any thorough

investigation of Watergate to save his presidency from

impeachment. Recollecting these events with clear outrage in

his memoir, Sirica wrote that the president had "lost his grip

on reality" and that the rule of law and democratic values

were in "terrible danger" because of Nixon's unwarranted

action. The judge even likened the Saturday Night Massacre to

a Latin American coup d’etat because FBI agents had physically

taken charge of Cox's office immediately after the firing

occurred.l

Such sentiments abounded in late October 1973.
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Immediately after Robert Bork carried out Nixon's order to

fire Cox, politicians, television correspondents, and

journalists alike referred to the dismissal in apocalyptic

terms suggesting that the White House had deceptively staged

a coup to undermine the Constitution. "The country tonight is

in the midst of what may be the most serious constitutional

crisis in its history," declared John Chancellor of NBC.

”That is a stunning development and nothing even remotely like

it has happened in all of our history....In my career as a

correspondent, I never thought I would be announcing these

things.” The dismissal reminded Senator Robert Byrd of a Nazi

”brownshirt operation" using "gestapo tactics." Senator

Edmund Muskie denounced the "smacks of dictatorship" that he

believed to exist in the Nixon White House. Ralph Nader

concluded that the president was "acting like a madman, a

tyrant, or both."2

These and similar expressions were inconsistent with

Nixon's genuine intentions. Although Cox's ouster

demonstrated an arrogance of executive power as well as a lack

of candor in responding to the Watergate scandal, no evidence

seriously suggested that Nixon intended to establish anything

comparable to a totalitarian dictatorship. Moreover, the

president’s unpopular action was not even remotely akin to a

coup d'etat or threat to free expression as Judge Sirica

believed. Indeed, dismissing Archibald Cox and abolishing the

office of special prosecutor--however unwise this may have

been politically--was technically within the president' s
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authority because Nixon had fired an employee of the executive

branch. These reactions, however, are significant because

they reveal the trauma that Watergate had inflicted on the

nation by October 1973. Because Nixon had failed to disclose

his Watergate involvement while dismissing his special

prosecutor--despite previous pledges of cooperation--Americans

became convinced that he was incapable of speaking the truth

and that he was now behaving like a dictator who intended to

undermine democratic values and institutions. Public opinion

polls indicated that this sentiment was widespread among the

public after Cox's firing. Sirica's fears demonstrate that he

was no exception.3

Returning to Washington after Cox's dismissal, Sirica

conferred with Todd Christofferson to discuss possible

responses to Nixon's defiance. He briefly considered issuing

an order for the president's arrest but quickly discarded the

idea because such an action would have exceeded his authority

as district judge. After hours of discussion, Sirica settled

on a plan designed to force Nixon to comply with the court's

subpoena for nine taped conversations. Specifically, he

intended to declare Nixon in contempt and to levy stiff fines

for each day that the administration refused to submit the

tapes for inspection. Although a president had never faced

such a remedy, this plan ‘was supported by ample legal

principles enunciated by the Supreme Court when it upheld

fines against the United Mine Workers for refusing to end an

illegal strike. Sirica later explained his rationale for the
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fines in his memoir:,

I knew the president loved money. I knew

he had expensive homes in Florida and

California. So I decided to hit him in

the pocketbook; I would fine him between

$25,000 and $50,000 for each day the

tapes weren't turned over. I think that

would have brought him around in a short

time. And since the court of appeals had

supported the subpoena in the first

place, I didn' t doubt that they would

uphold the fines. Wouldn’ t that have

been a hell of a situation?‘

This remedy, however, never went into effect. On the

contrary, the proceedings held in Sirica's courtroom on

Tuesday October 23 were surprisingly calm and lacked the

confrontation that the judge and many legal observers

expected. One reason for this development was that Nixon's

attorneys announced to Sirica that the White House would hand

over the tapes as the court had ordered. "Mr. Chief Justice,

may it please the court," Charles Alan Wright began. "I

am. ...authorized to say that the president of the United

States would comply in all respects with the order of August

29 as modified by the court of appeals. It will require some

time, as Your Honor realizes, to put those materials together,

to do the indexing, itemizing [that] the court of appeals

calls for....This president does not defy the law." Stunned,

Sirica replied that he was pleased that the White House had

made this decision. "I appreciate the efforts in that," he

concluded. Sirica adjourned the court and retired to his

chambers to prepare for the inspection of the nine subpoenaed
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taped conversations.‘,

A second factor contributing to a calm courtroom

atmosphere on October 23 was that Sirica remained a thoughtful

jurist who sought to follow established procedures and legal

precedents so long as they existed. Though traumatized by

Watergate like most Americans, he was nevertheless determined

to carry out his duties in a balanced manner that protected

the constitutional rights of all parties in the litigation.

Illustrative of this thoughtful demeanor was the manner in

which Sirica presided over his court on Tuesday morning of

October 23--before Wright announced that the administration

would comply with the subpoena of August 29. During this

session, Sirica issued a number of instructions and rulings

which provided direction for the Watergate investigation now

that a special prosecutor no longer existed. His first

specific task was to reassure the two grand juries working on

the case that their responsibilities remained intact despite

Cox’s removal.6 Noticeably absent from his instructions were

any inflammatory remarks suggesting that Nixon had staged any

kind of coup or that democratic institutions were being

threatened in any serious way:

Members of the jury, I thought it prudent

to call you here this morning to explain,

in so far as possible, your present

status....You are advised first, that the

grand juries on which you serve remain

operative and intact . You are stil1

grand jurors and the grand juries you

constitute still function. In this

regard you should be aware that the oath

you took upon entering this service
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remains binding on each of you. . . .You are

not dismissed except by this court as

provided by law upon the completion of

your work or the conclusion of your

terms. Your service to date, I realize,

has occasioned personal sacrifices for

many of you and inconvenience for all of

you. . . .Nevertheless, you must be prepared

to press forward. We rely on your

continued integrity and perseverance.7

Later that morning, Sirica took additional measures

indicative of his thoughtful and balanced approach. He

rejected, for example, several proposals to circumvent Nixon's

dismissal of Cox that rested on dubious constitutional

grounds. These proposals came from John Banshaf, a George

Washington University law professor and public-interest

lawyer, and Cox himself. Banshaf, like millions of Americans,

had been outraged by the president's firing of Cox and became

convinced that the White House was governing in an abusive and

undemocratic manner. He therefore attempted to intervene in

the Watergate tapes litigation and appeared in Sirica's

courtroom that morning to make two alternative requests.

First, he moved that Sirica appoint a "special counsel" to the

grand jury who would then assume Cox's former responsibilities

in the case. Second, Banshaf requested that the judge issue

an injunction nullifying Cox's dismissal and the disbandment

of the special prosecutor's office and staff. Cox’s request,

articulated in a letter addressed to Sirica the previous day,

also suggested that the court appoint a "special counsel" to

the grand jury and asked that he be considered for this

position:
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The [president's] dismissal clearly

terminates any authority I may have had

under the attorney general. I am anxious

not to involve your court or any other in

avoidable controversy. . . .At the same time

I am genuinely doubtful concerning my

professional duty. The grand jury

unanimously voted that I should seek to

have the subpoena enforced, and the grand

jury is, of course, wholly independent of

the executive branch. Both the court of

appeals and this court explicitly

recognized that I appeared on behalf of

the grand jury as well as an officer in

the executive branch. In addition, as an

attorney I am an officer of the court.

It seems quite possible that my dismissal

does not terminate my duties to the court

in these capacities; and although I am

reluctant to intrude myself, I wish not

to shrink from any obligations.8

Sirica rejected these proposals in their entirety. Still

convinced that Nixon's lawyers planned to snub the August 29

subpoena that afternoon, the judge felt bound not to appoint

any sort of Watergate prosecutor because he feared that such

an action would be interpreted as a decision on his part to

take sides in the litigation. In addition, Sirica recognized

that neither the Constitution nor the Supreme Court granted

district judges the authority to appoint special prosecutors.

Finally, Sirica was determined to preserve the independence of

his court, and he believed that denying Banshaf's motion in

particular would discourage lawyers not involved in the

litigation from interfering. After adjourning for the

morning, he reminded prosecutors to restrain from making

inflammatory statements that could be interpreted as being

prejudicial to the administration. Though personally angry at
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the White House even to the point of analogizing Nixon’s

recent actions to that of a Latin American dictator, Sirica's

rulings demonstrate that he did not lose his balance or

constitutional sensibilities as district judge in this case.

Even the judge’s plan to levy stiff fines on the president was

indicative of a thoughtful judicial posture because of the

reflective manner in which he and Christofferson considered

alternative responses to Nixon's noncompliance before making

a final decision. Sirica's personal fears about White House

intentions, therefore, had not seriously interfered with his

ability to articulate reasonable and balanced decisions in

this litigation despite the ongoing trauma that Watergate

continued to inflict on the nation.9
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II

On October 30, just one week after Wright declared that

the president would comply with the subpoena, Sirica held a

private conference with federal prosecutors and J. Fred

Buzhardt--an attorney from Mississippi who had recently joined

Nixon's legal staff--to discuss procedures for the upcoming

inspection of the Watergate tapes. During this meeting,

Buzhardt informed Sirica that two of the subpoenaed

conversations had never been recorded. He explained that the

first non-existent tape involved a telephone conversation

between the president and John Mitchell on June 20, 1972--just

three days after the break-in. Buzhardt claimed that no

recording had been made because Nixon had called Mitchell from

the residential part of the White House on a telephone not

connected to the taping system. The second subpoenaed

conversation, involving a meeting between the president and

John Dean on April ‘15, 1973, was not recorded because the

machine had allegedly run out of tape. Though embarrassed by

this admission, Buzhardt insisted that the White House was

committed to compliance with the subpoena and that all

remaining conversations would be turned over as requested.10

Stunned, Sirica instantly suspected that Nixon and his

lawyers were either lying or dragging their feet deliberately

to avoid full disclosure. "Incredible!" he later wrote.

”Every time I thought this case was on track, something

happened to derail it. The subpoena for the tapes had
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originally been issued in July. Here it was the end of

October, and the White House was making the first public

admission that two critical tapes didn't exist. I told the

lawyers to appear in open court the next afternoon to begin a

hearing on the missing tapes." This reference to the "missing

tapes" also reveals Sirica's suspicions because the language

implied that recordings of the conversations actually existed

but that someone had illegally tampered with the materials to

avoid disclosure. Believing that Buzhardt's explanation made

little sense, the judge began to prepare for hearings to fully

investigate the circumstances surrounding this latest

disclosure; these proceedings were to continue until January

1974.“

As was the case with previous roadblocks in the Watergate

investigation, Sirica's 'suspicions were no aberration.

Americans overwhelmingly believed that Buzhardt's latest

admission represented yet another attempt by the White House

to stonewall the prosecution by circumventing the August 29

subpoena. Nixon was shocked to learn that the revelation of

the missing conversations generated an almost equal amount of

hostility as that which followed Archibald Cox's dismissal on

October 20. Newspapers across the country, including the

mugging. Mullahs. WM.

and even the Qgtngi§_W§W§ which had supported the president,

now urged Nixon to resign for the good of the nation.

Politicians from both parties similarly expressed

disappointment and frustration with the White House because of
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its embarrassing disclosure. Senator James Buckley, a

conservative Republican from New York who had supported Nixon,

now suggested that the burden of proof had "dramatically

shifted" in the Watergate tapes litigation. "As of this

moment," he declared, "President Nixon has the clear burden of

satisfying the American people that he has been speaking the

truth." Senator Barry Goldwater wondered publicly whether

Nixon's credibility had "reached an all-time low from which he

may not be able to recover." And Senator Sam Ervin, though

eloquent during the congressional hearings over which he

presided, awkwardly remarked that "everything about this has

been curious from the first day." Sirica's suspicions were

widespread indeed.12

Nixon, however, was telling the truth» .He and.his staff,

to be sure, had been sloppy in maintaining the tapes as well

as preparing them for any possible disclosure. Moreover, the

president had created enormous problems for his attorneys by

refusing to permit them to examine the tapes directly.l3 Yet

no evidence suggested that the two conversations at issue had

ever been recorded. Ironically, Nixon would have been quite

pleased. to release the conversation of .April 15, 1973.

According to John Dean's testimony before the Senate select

‘Watergate committee, the president remarked during this

particular meeting that he had "only been joking" in

suggesting that one million dollars could be raised as hush

money for the Watergate burglars. He also testified that

iNixon, during ‘this same conversation, said that he *was
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"probably foolish" to have previously discussed executive

clemency for E. Howard Hunt with Chuck Colson. Significantly,

Dean did not claim that the president had proposed or even

discussed illegal activity on April 15. There is little

reason to suspect, therefore, that either Nixon or his aides

would have tampered with tape recordings of this conversation

to protect the administration from any additional inquiries.“

Despite this testimony, Sirica's suspicions persisted as

his inquiry into the missing conversations began on October

31. Witness after witness described the details of the White

House taping system and the conversations of June 20, 1972 and

April~ 15, 1973. Perhaps the most revealing of these

testimonies came from John Nesbitt and White House aide

Stephen Bull. Nesbitt's credibility as a witness never came

into question because he worked for the National Archives, not

the Nixon administration, and was assigned to the White House

to prepare a daily diary and telephone logs of the president’s

activities for the benefit of historians. Nesbitt testified

that his telephone logs showed that Nixon’s telephone

conversation with Mitchell on June 20 had been placed from the

second floor of the White House residence. Because the

president's phone at that location was not connected to the

administration's taping system, as Buzhardt had earlier told

Sirica, it was inconceivable that the conversation could have

been recorded and then destroyed or hidden. Nesbitt similarly

exonerated the president with respect to the conversation with

Dean on April 15. According to Buzhardt and the recollections
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of Secret Service agents assigned to the White House, the

administration's tape recorder had been set on Friday April 13

to run through the weekend on one five-inch reel containing

enough tape for six hours of conversation. The recording

device was not set to switch to a second reel after the six

hours were completed because Secret Service agents had been

told that little activity would take place in the Executive

Office Building that weekend. This assumption proved false in

that Nixon met with Dean for five hours and twenty-six minutes

at this location on Saturday. Nesbitt, once on the stand,

confirmed that the president.had indeed met with Dean for more

than five hours on April 14 and that there simply was not

enough unused tape for his conversation on April 15 to be

recorded. Prosecutors declined to question or challenge these

statements, and Nesbitt's testimony came to an end.”

Stephen Bull, though lacking Nesbitt's credibility as a

witness because of his closer association with the Nixon White

House, also testified that no wrongdoing had occurred with

respect to the two missing conversations. He claimed that

Nixon listened to twenty-six tapes on June 4, 1973 to

determine for himself whether he was guilty of illegal conduct

in the entire Watergate affair thus far. Prosecutor Richard

Ben-Veniste then demanded that the administration release any

recordings of this review of the tapes. Buzhardt replied that

he had no authority tijroduce any such recording, but.he soon

relented and brought this "tape of the tapes" into Sirica's

courtroom. It showed that no record of the missing April 15
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conversation existed. . Bull's testimony also ended without any

serious challenge or cross-examination from the prosecution."

These and other testimonies still did not remove Sirica's

suspicions that the White House had tampered with evidence in

a criminal investigation. He therefore directed the hearings

to continue and ordered a panel of experts to be appointed

that would inspect all remaining tapes prior to his inspection

to verify that no tampering had occurred with respect to these

recordings. Sirica also demanded that the original tapes be

submitted directly to the court for safekeeping, and he

permitted the administration to make copies to assist the

president's attorneys involved in the litigation. These

actions, as well as the decision to hold extensive hearings on

the missing conversations, again reveal Sirica's thoroughness

and ability to grasp the enormous complexities involved

despite his exaggerated fears and assumptions of presidential

wrongdoing in this particular episode of Watergate."

III

During the days after his dismissal of Archibald Cox,

President Nixon expected that Henry Peterson would eventually

be allowed to complete the Watergate investigation and that

the public uproar surrounding. the Saturday Night Massacre

would ultimately diminish. Congress, however, insisted that

a new special prosecutor be appointed which pressured Nixon to

comply because he wished to block his impeachment and removal
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from office in the House of Representatives and Senate. The

president therefore directed acting attorney general Robert

Bork to search for a replacement. Bork recommended that Leon

Jaworski--a Democrat, former president of the American Bar

Association, and practicing lawyer in Houston--be selected.

Though initially reluctant to accept the position, Jaworski

quickly agreed after the White House assured.him that he could

sue the president for evidence in court should an impasse

arise during the remainder of the litigation. At the same

time, Nixon was satisfied with Bork’s recommendation because

he had been told by several aides that Jaworski would be less

partisan than Cox while striving to be fair and objective.

Alexander Haig had even told the president that Jaworski

believed.Cox’s staff to'be excessively anti-Nixon.and.that the

investigation should not be held captive to partisan

politicians who were determined to impeach and remove Nixon

from office. The administration therefore announced

Jaworski’s appointment on November 1; and the new special

prosecutor quickly assembled his staff--with many Cox

holdovers--to forge ahead with the prosecution's case.18

Following this announcement, many.Americans doubted that

any new selection from the White House would genuinely lead to

a thorough Watergate investigation given Nixon's abrupt firing

of Cox less than two weeks earlier. Many prominent

newsvapers. including theWandW.

denounced Nixon’s choice and called for legislation that would

give Sirica and other judges of the Federal District Court in
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Washington D.C. the authority to appoint a special prosecutor

without presidential approval. Bills to this effect were

specifically considered in the House Select Subcommittee on

Reform and Criminal Laws. On November 12, after four days of

lively debate, the subcommittee formally approved the Special

Prosecutor Act of 1973 in a five to four party-line vote.

Under this bill, the federal district judges in the nation’s

capital would collectively appoint a three-judge panel which

would then select the special prosecutor. The Judiciary

Committee subsequently gave its approval for the legislation

on November 13 which sent the bill to the entire House of

Representatives for consideration.19

Similar proposals were also introduced in the Senate

where the authorization of a judicially-appointed special

prosecutor enjoyed solid Democratic support. On November 14,

however, United States District Judge Gerhard Gesell ruled in

Washington D.C. that acting attorney general Robert Bork had

acted illegally when he fired Cox at Nixon's direction.

Although the decision did not call for Cox's reinstatement, it

emphasized that the special prosecutor should have the ability

to function without interference from the president, Congress,

or the courts. Using this same reasoning, the judge declared

that Congress should reject the "most unfortunate" legislation

for a judicially-appointed special prosecutor because Jaworski

was entitled to the same independence that Nixon had refused

to grant Cox. "The courts must remain neutral," Gesell

concluded. "Their duties are not prosecutorial. The solution
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lies in legislation enhancing and protecting that office as it

is now established and not by following a course that places

incompatible duties upon this particular court."20

Just hours after this decision was issued, Judge Sirica

met briefly with reporters to discuss his views on the

proposed legislation. "I think Judge Gesell is right," he

said. "I do not know of any judge who thinks it’s a good

idea." Sirica further stated that. Jaworski was highly

competent to carry out his duties and that any judicial

authority to replace him violated the separation of powers

doctrine in the Constitution. These comments quickly put an

end to the special prosecutor bills in the Congress despite

the numerous endorsements this legislation had received.

Jaworski and his legal staff would face no more congressional

interference until President Ford's unpopular pardon of

Richard Nixon in late 1974.”

By the time Sirica made this announcement.to reporters on

November 14, Nixon was already aware of yet another problem

surrounding the White House tapes. Rose Mary Woods, his

personal secretary, had told him on October 1 that she "might

have caused a small gap" in a conversation involving the

president and Haldeman on June 20, 1972. She explained that

the gap, lasting fOr about four or five minutes, was created

when she reached for the telephone while transcribing the tape

and inadvertently pressing the recorder's delete button on the

machine. Nixon seemed unconcerned at first because he

believed that Sirica's subpoena did not include this June 20
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conversation. The president quickly became alarmed, however,

when Haig informed him on November 15 that Buzhardt had

incorrectly interpreted Sirica's order and that the tape

indeed had to be submitted for in camera inspection.22 Haig

also mentioned that the gap ran eighteen-and-a-half minutes

which was a considerably longer duration than Woods' initial

estimate.23

Six days later, Buzhardt appeared in Sirica's chambers in

the presence of Jaworski to reveal this information to the

court. He appeared, Sirica later recalled, as "pale as a

ghost." Buzhardt bluntly informed the judge of the

administration's discovery of the gap which he described as an

”obliteration of the intelligence"; and he added that it

"doesn' t appear from what we know at this point that [the

erasure] could have been accidental."“

"So there is a lapse?" Sirica asked.

"Yes. And the circumstance is even a little worse than

that, Your Honor," the attorney confessed.

"I don’ t know how it could get much worse, " countered the

judge.

Buzhardt then stated that the gap had erased portions of

a conversation that transpired just three days after the

break-in and that Cox had subsequently requested the tape

because he suspected that the president and his aides may have

discussed various options for responding to the unexpected

arrests at the Watergate. Even worse, the attorney

acknowledged, White House lawyers discovered that Haldeman's
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notes from the meeting on June 20 revealed that Watergate had

indeed been discussed during the conversation. Buzhardt

concluded that Woods remained responsible for the erasure, and

he pleaded with Sirica to permit the White House to

investigate the matter for at least three days before

revealing the gap to the public.”

The judge refused. He immediately suspected that the

White House was attempting to conceal evidence and that any

delay would permit the administration to concoct new

explanations for the erasure before the matter could be

addressed in court. "I always find it better to bring these

things out as fast as you can," Sirica told Buzhardt. "I am

for disclosure as soon as possible. I just can't help it. It

is a sad thing to have to report." The lawyers were ordered

to appear in court at four o'clock that afternoon.“

About an hour-and-a-half later, the gap was announced to

a hushed courtroom full of reporters. Without hesitation,

Sirica ordered the White House to submit all seven reels of

tape for June 20 to the court for safekeeping. Buzhardt

objected on grounds that much of this material contained

conversations not subject to the subpoena and hence protected

by the executiVe privilege. The prosecution sharply disagreed

with this reasoning and argued that no determination of any

possible tampering could be made unless the full reels were

quickly turned over. Sirica agreed and overruled Buzhardt's

objection; he also warned that noncompliance would force him

to issue a new subpoena that specifically called for all
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conversations in the June 20 reels to be submitted, The judge

concluded that he was taking these steps "not because the

court [did not] trust the White House or the president,” but

was instead acting in the "interest of seeing that nothing

else happened" to the remainder of the subpoenaed

conversations from this particular date.27

Before adjourning for the weekend, Sirica announced the

appointment of a six-member panel of experts to determine the

”authenticity and integrity" of the tapes as well as possible

explanations for the eighteen-and-a-half minute gap. His

selections to the panel represented Sirica’s weakest decision

made during the aftermath of Buzhardt's disclosure because 1)

the appointments were made suddenly without serious planning

or reflection; and 2) a majority of the selections were

experts in the theory of acoustics, not the practicalities of

tape recorders. Sirica specifically appointed Richard Bolt,

chairman of a private firm specializing in acoustics and

computer technology; Franklin Cooper, adjunct professor of

linguistics and fellow of the Acoustical Society of America;

James Flanagan, electrical engineer and specialist.in digital

coding of speech and acoustics measurements; John McKnight,

electrical engineer and audio systems consultant; Thomas

Stockham, associate professor of computer science; and Mark

Weiss, vice-president for acoustics research of the Federal

Scientific Corporation. While it is true that a familiarity

with acoustics was necessary to examine the buzzing noises

that existed, this panel had little to no experience in
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working with the Uher 5000 recorder which ran the tape when

the gap was created. Sirica should therefore have selected a

panel with a broader range of talents, knowledge, and

experience that understood the intricacies of the specific

machinery involved. The president and special prosecutor,

however, were not without blame in this appointment because

they both approved of the selections without verifying the

backgrounds of the six men who were chosen. This neglect

would cost the White House dearly in less than two months.28

Over the weekend, Sirica continued to suspect--as did

many Americans--that someone inside the White House had

intentionally tampered with the tapes to protect the president

from charges of criminal wrongdoing.” He even worried that

someone, possibly with connections to the administration or

the media, might attempt to remove the tapes after the

materials were delivered to the court the following Monday.

To protect the evidence that was soon to be in.his possession,

Sirica again revealed his thoroughness by taking elaborate

security precautions that exceeded the measures normally taken

in a criminal case when documents or other materials are kept

for safekeeping inside the federal district court:

We....obtained an especially strong file

cabinet-safe from the supersecret

National Security Agency. It was

installed in a corner of my chambers,

right under my framed judicial commission

signed by President Eisenhower. I chose

three numbers from Lucy's birthdate,

December 27, 1923, and then reversed them

to form the combination 23-27-12. Todd

and I both memorized the numbers, and we
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told them to no one else, not even Lucy.

United States marshalls were put on

twenty-four-hour duty outside my offices,

and the security forces in the courtroom

were told to be especially alert.

Eventually, we. added. a closed-circuit

television system to monitor the outside

door to my chambers from a security post

on the first floor of the courthouse.30

On Monday November 26, the White House delivered to

Sirica the seven reels of tape for June 20, 1972. Also that

day, the judge began a series of hearings to investigate the

cause of the eighteen-and-a-half minute gap. Numerous

witnesses, including Rose Mary Woods, Fred Buzhardt, and

Alexander Haig, testified during these proceedings. Woods,

the first to be called to the stand, was no stranger to

Sirica's courtroom. Three weeks earlier, she had been a

witness during the hearings which investigated Nixon's claim

that two subpoenaed conversations did not exist. During her

first appearance, Woods seemed indignant that she had.t0‘waste

time in court, and she scoffed when asked if any precautions

had been taken to assure that she did not accidentally hit the

erase button:

PROSECUTOR VOLNER: Were any precautions

taken to assure you that you did not

accidentally hit the "erase" button?

WOODS: Everybody said "be careful"--

which I am. I don’t want this to sound

like bragging, but I don't believe I am

so stupid that they had to go over and

over it. I was told "if you push the

button, it will erase," and I do know,

even on a small machine, you can dictate

over something that removes it. I think

I used every possible precaution not to
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do that.

PROSECUTOR VOLNER: What precautions

specifically did you take to avoid

recording over it and thereby getting rid

of what was already there?

WOODS: What precautions? I used my

head. It’s the only one I had to use.31

Returning to court on November 26, Woods repeated the

administration's claim that the first four to five minutes of

the gap was created when she reached for the telephone while

accidentally pressing the delete button on the Uher 5000

recorder. Sirica found this explanation difficult, if not

impossible, to believe. "I never quite believed that Rose

Mary Woods caused the first part of the gap, at least in the

way she described it," he later wrote. "Her story about the

foot pedal being depressed as she reached over her shoulder to

answer her phone appeared to me as ridiculous as the pictures

of her re-enacting the scene. That story seemed to have

resulted more from her talks with the White House lawyers

before her testimony than from her independent recollection."

In the courtroom, however, Sirica declined to attack her

testimony directly. Instead, he merely asked why she had not

mentioned any accidental deletions while testifying three

‘weeks earlier:

SIRICA: Didn't you think on November 8

to tell everything you knew about what

happened while you were making a

transcript of these tapes? You were

questioned'very’carefully'and‘thoroughly.

Didn't you think that was important?
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WOODS: I would say, Your Honor, that I

would today but I didn’t then. I think,

if you may remember, that I was

petrified, it was my first time ever in a

courtroom, and I understood that we were

talking only about the subpoenaed tapes

[alleged to have been missing]. And I

think all I can say is that I am just

dreadfully sorry.32

The remaining noteworthy witnesses, Buzhardt and Haig,

attempted to blame Woods for the problem in an effort to

absolve themselves and the president from any responsibility.

Buzhardt, for example, told the court that the hum on the

latter portion of the erased tape sounded like the secretary's

electric typewriter and her high-intensity desk lamp combined.

That being the case, he suggested, Woods had lied when she

claimed only to have produced a four to five minute gap. Haig

later suggested on the stand that Woods was "very tired" when

the erasure occurred and "did not realize how long she was

away from the machine." Outside the courthouse, the White

House chief of staff added that he knew plenty of women who

thought they had talked for only a few minutes when they had

really talked much longer. Frustrated, Sirica realized that

very little would be learned from these testimonies.”

In January, the hearings finally came to an end. On

balance, Sirica handled the proceedings reasonably well with

the exception of his sudden appointments to the panel of

experts who lacked the credentials necessary to form reliable

conclusions about tape recording devices. Yet despite

Sirica's competency as a jurist during this episode, no clear



172

evidence emerged that could explain the gap in question.

Neither Sirica nor Jaworski--despite their strong suspicions

of intentional wrongdoing--were able to recommend any specific

indictments because of these inconclusive findings. Later

that month, the panel of experts damaged Nixon’s standing in

the polls even further' when it concluded. that the gap

contained between five and nine "separate and contiguous"

erasures made by hand operated controls. This assertion,

however, was sharply criticized by several electronics firms,

333';an magazine, the manufacturer of the Uher 5000, and

others. In the end, no one had offered proof that Nixon or

anyone else intentionally produced the erasure. The eighteen-

and-a-half minute gap remains a mystery to this day.“

IV

On Saturday December 8, Judge Sirica and Todd

Christofferson began listening to the tapes inside a small

jury room next to the court” Not knowing what to expect, they

began with a conversation on March 13, 1973 involving Nixon,

Dean, and Haldeman. The judge was instantly struck by the

president's frequent profanity and became quite angry. "I

came up the hard way," he later wrote, "and the language was

far from unfamiliar to me. But the shock, for me at least,

was the contrast between the coarse, private Nixon speech and

the utterly correct Nixon speech I had heard so often....I

couldn’t help remembering the rather self-righteous attack

Nixon had made, during the 1960 television debates with John
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F. Kennedy, on Harry Truman's salty language."”

Aside from the language, however, the conversation of

March 13 did not prove that any of the three participants had

committed criminal acts. Sirica and Christofferson therefore

set aside the tape and listened to the reel from March 22,

1973 which also contained a conversation involving Nixon,

Haldeman, and Dean. This discussion was somewhat more

incriminating because the president spoke rather bluntly about

a White House cover-up of Watergate. "I don't give a shit

what happens," Nixon remarked. "I want you all to stonewall

it, let them plead the Fifth Amendment, cover-up or anything

else if it’ 11 save it--save the plan."“ These and other

segments of this conversation confirmed Sirica's nine month

suspicion that a conspiracy to obstruct justice had indeed

transpired inside the White House. He concluded that this

tape, combined with the testimonies of Dean and Magruder,

could lead to indictments against Haldeman, Mitchell, and

Ehrlichman. The larger issue of Nixon's specific involvement,

however, remained a mystery. Although Sirica was well aware

that Dean had implicated the president by authorizing hush

money payments to the Watergate burglars, specific evidence

remained lacking that would show that such approval had

actually taken place.37

The following Monday, Sirica stumbled upon the evidence

that implicated President Nixon when he and Christofferson

listened to the tape of March 21. In this conversation, Dean

reviewed the breadth of the cover-up and informed Nixon that
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one million dollars .in cash would be needed to keep the

defendants silent about White House and campaign involvement

in the scandal. Dean emphasized that E. Howard.Hunt had.grown

especially angry and would tell everything he knew if payments

were not forthcoming. The president’s solution was a simple

one. "Don't you, just looking at the immediate problem, don't

you have to have--handle Hunt's financial situation?" he

asked. "I mean that's worth it, at the moment...you better

damned well get that done."38 After listening to these words,

Sirica felt a deep sense of betrayal and sadness because he

had supported the Republican Party and Nixon's many campaigns

for elective office over a period of twenty years:

I had really hoped the president himself

would not be so involved, that he would

survive this scandal. After all, I had

campaigned for him twice when he ran with

President Eisenhower, in 1952 and 1956.

I remembered the speeches I had made in

1952, shouting from the hilltops about

the scandals in the Truman

administration, urging the election of

Ike and Nixon to clean up the government.

Not that I had a big role in their

election, but I had believed in them. I

had spoken out for them. .After listening

to Nixon on tape, I felt foolish. I am a

Republican. As angry as I had been at

Nixon over the past months, as much as I

had thought he was following the wrong

course in opposing the release of the

tapes, I still, in my heart, didn't want

to hear what Todd and I had just listened

to. We had voted for him in 1968 and

again in 1972.39

Disillusioned and exhausted after listening hours of tape,

they left the courthouse knowing that the president had
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committed at least one impeachable offense because of his

approval of illegal hush money payments. The judge suddenly

became frightened and suspected that this discovery was only

the tip of the iceberg of Nixon's actual Watergate

involvement.‘0

Sirica's inspection of the tapes was far from over.

Determined to be judicious and thorough despite his anger and

disillusionment, he now'considered whether any of the tapes in

his possession were unrelated to Watergate and hence protected

from disclosure under the umbrella of executive privilege. On

December 19, the judge ruled that nearly all of two tapes and

part of a third were indeed privileged and would not be

submitted to the prosecution. The subpoenaed conversation of

June 20, 1972 which involved Nixon, Haldeman, and Ehrlichman,

was one recording that contained little discussion of

‘Watergate.“ Additionally, Sirica determined that the

conversation on June 30, 1972 involving Nixon, Haldeman, and

Mitchell, contained less than five minutes of discussion about

Watergate which was also insufficient to justify submitting

the tape to Jaworski. Finally, the judge ruled that fifteen

minutes of a fifty-minute conversation on September 15, 1972

among Nixon, Haldeman, and Dean, was unrelated to Watergate;

as a result, this portion was sent back to the White House

along with the two other reels.‘2

On December 21, Jaworski received the tapes still

.included in the court's order from Sirica. ‘He listened to the

conversations and quickly concluded, as had the judge, that
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Nixon and his aides had obstructed justice. Convinced that

additional presidential conversations would provide needed

evidence to be used at trial, the special prosecutor's office

requested forty additional tapes from the White House on

January 8, 1974. James St. Clair--who replaced Buzhardt as

Nixon's leading Watergate attorney--formally denied this

request on February 4 claiming that the president had already

furnished sufficient evidence in the case. Should the

prosecution have any additional requests, St. Clair continued,

Jaworski must submit written interrogatories describing the

needed conversations instead of simply demanding the tapes in

public. The president’s lawyer later informed the House

Judiciary Committee that the Congress would receive no tapes

at all to aid its ongoing impeachment inquiry. Because of

these refusals, the battle for the tapes reached a new and

difficult impasse that would continue until April.‘3

V

Though denied access to additional presidential

conversations for the time being, Jaworski believed he already

had enough evidence to request indictments from the primary

Watergate grand jury. By February 12, he learned that his

legal staff of young attorneys favored indictments against

Nixon as well as his aides who were involved in the cover-up.

Specifically, it was recommended that the president be charged

with an assortment of offenses that included obstruction of

justice, conspiracy to obstruct justice, bribery, being an
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accessory after the fact, and.misprision of felonyu The grand

jury also expressed its strong support for indicting Nixon at

this time.

Judge Sirica strongly opposed such an action. Alarmed

that an indictment of the president had now become a

possibility, he told Jaworski that the grand jury would be

acting irresponsibly if it pursued this course because the

House Judiciary Committee represented the proper body for

dealing with Nixon while impeachment proceedings continued.

Jaworski reluctantly agreed and informed the grand jury that

an indictment against Nixon was unacceptable at this time.

After several jurors openly challenged the special prosecutor,

an accommodation was reached: there would be no indictment,

but the grand jury's findings concerning the president's

involvement would be forwarded to the House Judiciary

Committee to assist its impeachment inquiryu In.addition, the

jurors secretly named Nixon as an "unindicted co-conspirator"

in order to ensure that the White House tapes would be

admissible as evidence at trial.“

On Friday March 1, the day that.the grand jury issued its

indictments, Sirica met with the special prosecutor to review

the procedure that. would. be followed in his courtroom.

Jaworski later recalled that the judge appeared tense because

of the enormous publicity generated in this case. After the

meeting, Sirica entered the courtroom and began the

proceeding. He then looked directly at Jaworski. "Do you

have anything to take up with this court?" Sirica asked.
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"May’ it. please. Your» Honor, the. grand jury' has an

indictment to return. It also has a sealed report to deliver

to the court." Two envelopes were then handed to the judge.

One contained the indictments; the second contained a preamble

and description of evidence that the grand jury wished to

forward to the House Judiciary Committee.

"Anything else?" Sirica asked Jaworski.

"Due to the length of the trial, conceivably three to

four months, it is the prosecution's view that this case be

specially assigned, Your Honor, and we so recommend."

The judge agreed and assigned the case to himself later

that day. Before adjourning, he imposed a gag rule

restraining extra-judicial statements to the press, and he

ordered the grand jury to return in two weeks to consider

other' matters pertaining to ‘the case. Finally, Sirica

directed the clerk to distribute copies of the indictments to

the lawyers and reporters present in the courtroom. The

proceeding came to an end.“

Within minutes, the public learned that the indictments

returned that.day’were unprecedented in terms of the number of

high government officials involved and the severity of the

charges. H. R. Haldeman, John Ehrlichman, John Mitchell,

Chuck Colson, CREEP attorney Kenneth Parkinson, White House

aide Gordon Strachan, and former assistant attorney general

Robert Mardian were all charged with conspiracy to impede the

Watergate investigation. All but Mardian were also charged

with obstruction of justice, and all but Colson, Parkinson,
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and Mardian were charged with perjury. Later that month, over

the objection of these seven defendants, Sirica ruled that

evidence gathered by the grand jury may indeed be forwarded to

the House Judiciary Committee and that sending these materials

would not jeopardize anyone's right to a fair trial. Finally,

on March 9, the accused returned to Sirica's courtroom for

their arraignment. They entered pleas of not guilty and

requested that the customary mug shots and fingerprints be

waived because of their former government positions. The

judge. refused and ordered the defendants to be booked

immediately. With these indictments now secure, Jaworski

returned once again to the tapes litigation which remained

unresolved.“

VI

In his 1978 memoir an, the former president expressed

frustration because he had failed to convince the public that

the battle for the White House tapes constituted a political

struggle and that his opponents were not purely motivated by

the pursuit of justice and morality. As proof, Nixon pointed

out that the special prosecutor's office and congressional

Democrats had an insatiable appetite for more tapes and would

never be satisfied with the amount of evidence they had

received until the administration was out of office.”

Though misleading, this claim is at- least partially

correct. Under the terms of Cox's original subpoena which was

signed by Sirica, just nine tapes were required to be



180

submitted for inspection. These recordings were handed over

despite the trauma of Cox’s dismissal and the administration's

delays with compliance. The president also delivered

additional tapes to help prove that the White House had not

destroyed subpoenaed materials during the controversies of the

missing conversations and the eighteen-and-a-half minute gap.

At the time, Buzhardt was assured by Jaworski that no

additional recordings would be requested and that the

prosecution had the evidence necessary to proceed with its

case. Yet by January 1974, Jaworski was asking for an

additional forty tapes. The House Judiciary Committee

similarly asked for more recordings and materials to assist

its own investigation and impeachment inquiry. Finally, on

April 16, Jaworski entered a motion before Judge Sirica to

subpoena sixty-four tapes and hundreds of additional documents

allegedly relating to Watergate.“

Again, Jaworski’s rationale for the subpoena remained the

same: the materials would be needed to conduct a fair and

thorough trial of Nixon's closest associates. While these

materials were surely related to Watergate as Jaworski

claimed, his repeated requests for more tapes contributed to

Nixon's belief that the special prosecutor's office had

jpermitted partisan politics to influence the direction of its

investigation. The president realized, however, that he was

in no political position to interfere with Jaworski's duties

lbecause of the public outcry that would result” He therefore

decided to retain his strategy of partial disclosure hoping
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that the judiciary would ultimately set limits to the special

prosecutor’s demands and that the congressional drive for

impeachment would diminish as a result.”

This expectation of judicial restraint was never

realized. On April 18, just two days after Jaworski’s motion

in court, Sirica signed a subpoena ordering Nixon to submit

the sixty-four' additional. tapes and. hundreds of ‘written

documents. The judge believed that the special prosecutor's

request had raised the same constitutional issues that were

resolved on August 29 when he ruled that the White House must

turn over the nine original tapes requested by Archibald Cox.

Sirica therefore made this latest decision relatively quickly

and wrote a short opinion in the press room because the

electricity was not working in his chambers that Saturday. A

deadline of May 2 was issued for compliance.”

Hoping to circumvent the judiciary and Congress, Nixon

announced on April 29 that over 1,200 pages of printed

transcripts would promptly be released to the public. Sirica

quickly discovered that the transcripts of conversations

included in the original subpoena bore little resemblance to

the actual tapes, and he particularly noticed that the "I

donlt.give a shit" and other expletives had.been deleted” The

documents nevertheless shocked the public. Conservatives and

liberals alike became outraged that a sitting president would

resort to extreme profanity while participating in an illegal

cover-up. Sirica, whose recent ruling was a major factor in

Nixon’s decision to release the transcripts, had once again
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contributed to the unravelling of Watergate.‘l

Following its receipt of the transcripts, the House

Judiciary Committee notified the president that the printed

transcripts were unacceptable substitutes for the actual

tapes. Jaworski similarly rejected the transcripts; at the

same time he was stonewalled once again when St. Clair entered

a motion in Sirica's courtroom on May 1 to quash the special

prosecutor’s subpoena for the sixty-four conversations.

During oral arguments two weeks later, St. Clair claimed that

because Jaworski technically worked for Nixon within the

executive branch, there could be no legal controversy between

them and hence no justiciability in the case; the subpoena,

therefore, should not be enforced because Jaworski had a duty

to obey the president. On May 20 Sirica rejected this

argument and upheld.the subpoena in its entiretyu Noting that

Richard Nixon had promised Jaworski genuine independence

before accepting the position, Sirica declared that the

special prosecutor was also protected by the congressional

charter because it ensured that his office could investigate

‘Watergate without interference from any branch of government.

The next day, the Senate Judiciary Committee declared its

support for the judge's decision and demanded that the White

House tapes be released without delay.’2

Nixon refused. Hoping to go on the offensive, St. Clair

quickly filed.a brief with the court of appeals and requested

that Sirica’s order be overturned. Jaworski then bypassed the

court of appeals and asked the Supreme Court to issue a final
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decision in this case. The prosecution pursued this strategy

because it, too, wished.to remain.on the offensive in order to

keep pressure on the White House for compliance. Moreover,

Jaworski remembered that Nixon had stated that anything short

of a "definitive" ruling might not be obeyed. When the

Supreme Court agreed to review'the case because of the serious

constitutional issues that needed to be resolved quickly, the

special prosecutor knew that the White House would shortly get

its definitive ruling.”

On July 24, the Supreme Court released its opinion. In

an eight to zero decision,” the justices affirmed Sirica’s

recent ruling on the subpoena as well as the constitutional

principles enunciated by the judge in his earlier decisions in

the Watergate tapes litigation. In the opinion, written by

Chief Justice Warren Burger, four issues were specifically

resolved. First, it was decided that Sirica's ruling on May

20 was appealable as a final order; as a result, the case was

properly before the Supreme Court for review. At the outset,

Burger acknowledged that judicial orders calling for the

production of evidence in a criminal trial are generally not

appealable unless the party seeking review openly resists the

order and thereby risks a contempt citation. This rule,

however, is not absolute. In this case, the justices reasoned

that encouraging the president to flatly resist compliance

with Sirica's order merely to obtain an appeal would be

"unseemly" and would "present an unnecessary occasion for

constitutional confrontation between two branches of
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government."” As a result, the Court held that an exception

to the requirement of submitting to contempt was appropriate

and that the case could therefore be properly adjudicated.”

The second issue addressed in the opinion was whether

justiciability was present. Under Article III of the

Constitution, a dispute cannot be subject to a federal court's

jurisdiction unless a bona fide case or controversy exists

between two parties. In his brief to the Supreme Court, St.

Clair had argued--as he did before Judge Sirica--that

justiciability was lacking because the case constituted an

intra-branch dispute between a subordinate and superior

officer of the executive branch; as a result, two separate

parties were not involved.”

The Court rejected this assertion. According to Burger,

the "mere assertion of a claim of an ’intra-branch dispute,’

without more, has never operated to defeat federal

jurisdiction; justiciability does not depend on such a surface

inquiry."” He then cited Wniggg_§tngg§_yi_1§9 (1949) which

observed that judges are required to look beyond the names

that symbolize the parties to determine whether Article III

has been satisfied. Applying this principle to the facts in

n.5, v, Wixgn, Burger affirmed Sirica's view that the special

prosecutor had been granted specified and unique powers by the

attorney general as a means of pursuing his investigation of

Watergate. This delegation of authority directly gave

Jaworski the power to contest a presidential claim of

executive privilege if necessary to obtain relevant evidence.
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The special prosecutor, therefore, was independent with

respect to his legal duties and had the ability to pursue

litigation against the White House despite his subordinate

role within the executive branch. The justices consequently

concluded that justiciability was present in the case.”

The next issue addressed by the Court was 'whether

Sirica's issuance of the subpoena satisfied the requirements

of Rule 17(c) in theW

This statute provides:

A subpoena may also command the person to

whom it is directed to produce the books,

papers, documents or other objects

designated therein. The court on motion

made promptly may quash or modify the

subpoena if compliance would be

unreasonable or oppressive. The court

may direct that books, papers, documents

or objects designated in the subpoena be

produced before the court at a time prior

to the trial or prior to the time when

they are to be offered in evidence and

may upon .their production permit the

books, papers, documents or objects or

portions thereof to be inspected by the

parties and their attorneys.60

In his argument before the Court, St. Clair claimed that the

subpoena was "unreasonable and oppressive" because 1) the

president was being subjected to a mere "fishing expedition"

primarily designed to damage his administration; and 2) the

contents of the tapes constituted inadmissible hearsay. .As a

result, Sirica violated Rule 17(c) by signing the subpoena.“

The justices disagreed. According to the Court, three

hurdles pertaining to the tapes must be cleared before a
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subpoena may be issued: relevancy, specificity, and

admissibility. Burger had little difficulty in deciding that

the tapes were relevant and specific to any future criminal

trial of administration officials who had been indicted on

March 1. Although the opinion does not address this issue at

length, it suggests that Sirica's subpoena had been carefully

tailored to the needs of a future prosecution at the time the

order was issued. Little evidence suggested that the special

prosecutor or the judge were simply making unreasonable

requests as a means of hastening the impeachment process.

This ruling shattered St. Clair's argument that Jaworski was

primarily motivated by politics instead of pursuing a

reasonable investigation governed by established legal

principles.62

The Court likewise adjudged the tapes to be admissible.

St. Clair's argument that the tapes were inadmissible hearsay

was based.on.his belief that they were a«collection.of out-of-

court statements by persons who would not.be subject to cross-

examination during trial. Burger, however, pointed out that

most of the tapes contained conversations involving several

defendants who would likely be cross-examined. He then

provided specific examples in which this evidence could be

used during trial that would not violate the hearsay rule.

Following this determination, the chief justice concluded that

the requirements of Rule 17(c) had been fully satisfied when

Sirica issued the subpoena.”

The final and.most critical issue addressed by the Court



187

was whether Nixon's claim of executive privilege could defeat

Sirica's order to release the tapes. According to St. Clair,

the president was entitled to an absolute privilege which

would prohibit the judicial process from obtaining White House

documents without his permission under any circumstances.

This contention was based on two grounds which had earlier

been asserted by the administration in Sirica's courtroom:

first, there is a need for the protection of communications

between high government officials to ensure an efficient

decision-making process; and second, the doctrine of

separation of powers grants the executive branch a strong

degree of independence within its own sphere.“

The Court rejected this argument. At the outset, it

cited MW (1803) to dismiss St. Clair’s

suggestion that presidents may decide when executive privilege

will be used. In that case, the Supreme Court held that

Section 13 of the Judiciary Act of 1789 was unconstitutional;

in so doing, it established the principle of judicial review

and the right of courts to determine what the law is. Nixon,

therefore, was not entitled to an absolute privilege merely

because he had asserted it; instead, the judiciary would

determine the extent to which presidential documents may be

protected from judicial examination.”

The Burger opinion then rejected St. Clair's suggestion

that a need for confidentiality and the separation of powers

doctrine justified an absolute privilege. The Court reasoned

that a release of communications between government officials
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which are unrelated to national security would not seriously

threaten the administration's ability to function as a

governmental institution. IMoreover, the separation of powers

established by the Constitution was not intended to provide

absolute independence for the executive, legislature, and

judiciary; instead, the branches were to operate with

reciprocity within the federal system. The chief justice

concluded that any serious danger to a workable government

originated from the‘White House because of its refusal to obey

judicial orders.66

Following its refusal to accept an absolute privilege,

the Court ruled that presidential communications are

nevertheless "presumptively privileged" with respect to

judicial or legislative examination. Quoting Wnitsg states x,

Eng; (1807), as did Sirica, Burger stated that courts should

not be permitted to "proceed against the president as against

an ordinary individual.m” Accordingly, the Court insisted

that Sirica's subpoena was valid only if the special

prosecutor’s interest in its enforcement outweighed any

legitimate interest of the White House in retaining possession

of the tapes.” After considering the arguments made by St.

Clair and Jaworski, Burger decided that even a presumptive

privilege could not help the administration in this instance:

We conclude that when the ground for

asserting privilege as to subpoenaed

materials sought for use in a criminal

trial is based only on the generalized

interest in confidentiality, it cannot

prevail over the fundamental demands of
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due process of law in the fair

administration of criminal justice. The

generalized assertion of privilege must

yield to the demonstrated, specific need

for evidence in a pending criminal

trial.“9

The president, therefore, was ordered to fully comply with

Sirica’ s subpoena .

Shortly after this ruling was issued, St. Clair appeared

in Sirica's courtroom to make arrangements for the delivery of

the tapes. The judge wondered whether the White House would

tamper with the evidence or delete portions of conversations

included in these materials, and he specifically believed that

St. Clair was "dragging his feet" with the delivery to buy

more time for Richard Nixon as president. This cynicism once

again proved unfounded because St. Clair quickly delivered the

tapes without deletions to the federal district court."0

Among them was included the June 23, 1972 conversation during

which Nixon approved Haldeman’s plan directing the CIA to

order the FBI to abandon its Watergate investigation. A

transcript of this meeting was released immediately to the

public :

HALDEMAN: Now, on the investigation, you

know, the Democratic break-in thing,

we’re back to the--in the, the problem

area because the FBI is not under

control, because Gray doesn't exactly

know how to control them, and they have,

their investigation is now leading into

some productive areas, because they’ ve

been able to trace the money, not through

the money itself, but through the bank,

you know, sources--the banker himself.

And, and it goes in some directions we
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don't want it to go. . . . Mitchell came up

with yesterday, and John Dean analyzed

very carefully last night and concludes,

concurs now with Mitchell’s

recommendation that the only way to solve

this, and we' re set up beautifully to do

it, ah, in that. . . .the way to handle this

now is for us to have [CIA deputy

director] Walters call Pat Gray and just

say, "Stay the hell out of this....this

is ah, business here we don' t want you to

go any further on it." That’ s not an

unusual development.

* * *

PRESIDENT: All right. Fine.

HALDEMAN: And, and they seem to feel the

thing to do is get them to stop?

PRESIDENT: Right , fine .

HALDEMAN: They say the only way to do

that is from White House instructions.

And it's got to be to Helms and, ah,

what’s his name...? Walters.

PRESIDENT: Walters.

HALDEMAN: And the proposal would be that

Ehrlichman and I call them in....

PRESIDENT: All right, fine. .. .Play it

tough. That’s the way they play it and

that's the way we are going to play it.

HALDEMAN: 0.x. We’ll do it."

Shocked that the president was involved in the cover-up

less than one week after the break-in, Republican loyalists

quickly abandoned their support for Nixon. At a meeting of

the Senate Republican Policy Committee, the senators clearly

felt betrayed that the‘ administration had been deceptive from

the beginning. Meanwhile, the House Judiciary Committee

passed three articles of impeachment. The first charged the
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president with a failure to "take care that the laws be

faithfully executed" by seeking to obstruct the investigation

of the Watergate break-in. The second article stated that

Nixon had "abused the powers vested in him"; this abuse

included the program of illegal wiretapping, the misuse of the

FBI and IRS for political harassment, the creation of the

plumbers, and other activities. Finally, the committee

charged that the president had sought to impede the

impeachment process by refusing to surrender the White House

tapes to the Congress. Faced with a hopeless situation, Nixon

announced his resignation on August 8 to be effective at noon

the following day . 7’

VII

Judge Sirica, during the second battle for the White

House tapes under consideration in this chapter, emerged as a

popular and respected jurist because of his effectiveness and

candid posture while confronting the Nixon administration' s

numerous .abuses of power. He received several honorary

degrees from universities, was named Tins magazine's "Man of

the Year" for 1973, and was given countless awards and

recognitions from organizations and lawyers across the

country. There was even talk of a possible "draft Sirica"

movement to elect him as president of the United States in

976.

This popularity alone, however, tells us very little

bout his performance as federal district judge between
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October 20, when Nixon fired Archibald Cox, and the

president's resignation on August 9, 1974. Nixon's public

approval rating fell below twenty-six percent during this

nine-and-a-half period, and Sirica's popularity in many ways

was generated no differently than that of other public

figures--1ike Cox, Jaworski, and Rodino--who also sought to

uncover the truth behind Watergate. To accurately evaluate

Sirica's performance, therefore, it is necessary to examine

the specifics of his actions as well as the justifications he

used to reach his decisions.

It is clear that the judge held exaggerated fears

regarding the administration’s Watergate. strategies and

responses during this specific period--especially when the

White House acted in an unexpected manner or when sensational

disclosures were made. Sirica believed, for example, that the

president's firing of Cox was comparable to a Latin-American

coup d’etat and that the administration was attempting to

seriously undermine democratic values and institutions in

order to block a thorough investigation of the scandal.

Later, the judge privately assumed that someone inside the

White House had tampered with the tapes when Buzhardt

acknowledged that two subpoenaed conversations did not exist.

He continued to believe that- such tampering occurred even

though credible witnesses testified that the administration's

recorder had simply run out of tape during the conversation on

April 15 , 1973 and that Nixon’s telephone was not connected to

the taping system during the conversation on June 20, 1972.
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On November 21, 1973 the judge acted impulsively when Buzhardt

disclosed the eighteen-and-a-half minute gap because he 1)

instantly assumed, without sufficient evidence, that an

intentional erasure had occurred; and 2) selected, without

serious reflection, a six-member panel of experts with dubious

credentials just hours after the disclosure. Finally, Sirica

believed that James St. Clair attempted to "drag his feet" in

response to the Supreme Court’s decision inW

21132!!- Specifically, the judge believed that the president’s

lawyer attempted to delay the administration's compliance with

the ruling by not submitting the tapes quickly to the federal

district court. This suspicion, too, proved unfounded.

To explain these reactions, it is important to emphasize

that Sirica, like most Americans, had become especially

cynical toward the White House once Nixon abruptly dismissed

Archibald Cox in October 1973. After many traumatic months of

cover-up, denials, fabrications, and unexpected revelations,

the Saturday Night Massacre simply convinced much of the

public that Nixon could never tell the truth about the

Watergate break-in or come clean about his own personal

involvement in the cover-up.

Ironically, this wave of cynicism came at a time when

Nixon shifted tactics with respect to the Watergate tapes.

Specifically, the president abandoned his absolute refusal to

disclose any of the White House tapes, and he agreed to

provide some cooperation--minimal though it was--with special

prosecutor Leon Jaworski. Although some components of the
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cover-up undoubtedly, continued, it is no exaggeration to

suggest that Nixon had become somewhat more willing to

compromise by' November 1973, if only for political reasons, to

avoid impeachment and removal from office. This limited

candor, combined with the public’ s growing cynicism,

produced the exaggerated fears in the minds of millions of

Americans in late 1973. John Sirica was no exception. In

this light, his unwarranted suspicions are not at all

surprising.

Yet despite these reactions, Sirica remained a thoughtful

and conscientious jurist during this period. One indication

of this reflective demeanor was his pragmatism and

determination to issue balanced decisions based on a thorough

examination of the facts. The extensive hearings that

investigated the two missing conversations and eighteen-and-a-

half minute gap are especially noteworthy because Sirica

provided the opportunity for both litigants to present their

cases through weeks of exhaustive proceedings. The judge

never revealed his suspicions during these hearings and

decided not to press for specific indictments from the grand

jury because of the inconclusive findings that were reached.

While it is true that the judge's assumption of presidential

guilt contributed to his decision to hold the hearings, the

manner in which they were conducted reveal a more balanced

Sirica who made certain that the constitutional rights of both

Nixon and Jaworski were respected despite the sensationalism

that the Watergate scandal generated in the nation as a whole.
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An additional illustration of Sirica's pragmatism,

balance, and thoroughness was the manner in which he examined

the tapes beginning on December 8, 1973. Though outraged and

shocked after discovering that Nixon was deeply involved in

the cover-up, Sirica realized that the purpose of his

examination had little to do with determining the president's

guilt or innocence. Instead, he needed to decide whether any

or all of the subpoenaed tapes remained subject to the

executive privilege before their delivery to Jaworski and his

staff. After thoroughly listening and re-listening to the

materials with Todd Christofferson, the judge delivered a

balanced decision that returned two tapes and part of a third

to the White House because they had very little to do with

Watergate. This ruling demonstrates that Sirica strove to be

fair and thorough despite his overwhelming anger and

frustration with the president and his administration.

A second indication that Sirica remained a thoughtful

jurist during the second phase of the tapes litigation is that

he recognized the constitutional limits to his authority

despite his preference for judicial activism in the courtroom.

Illustrative of this recognition was his refusal to support

legislation that would have given federal district judges in

Washington D.C. the authority to appoint a new special

jprosecutor. According to Sirica, the appointment of special

prosecutors remained an executive function because of its

jurisdiction over the Justice Department; as a result, both

‘the judiciary and the Congress had the duty to stay out of
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this appointment process. Aside from this constitutional

perspective, Sirica also believed that Jaworski was highly

competent and prepared his case with dedication and

commitment. For these reasons, the judge publicly announced

his opposition to judicially-appointed special prosecutors

which ended the congressional attempt to overturn Nixon's

appointment of Leon Jaworski in November 1973.

Sirica additionally revealed that he recognized limits to

the authority of district judges when he discouraged Jaworski

from recommending to the grand jury an outright indictment of

Richard Nixon. This discouragement had little to do with the

judge's opinion as to whether the president should at some

point be brought to trial. Indeed, Sirica personally wanted

Nixon to be tried for his participation in the Watergate

cover-up, and he bitterly opposed Gerald Ford's pardon which

made such an outcome all but impossible. Instead, the judge

opposed an outright indictment because the Congress was

conducting an impeachment investigation into the very same

charges that the grand jury was considering. So long as this

congressional inquiry continued, Sirica believed it was

imprudent to drag Nixon into court while he remained president

of the United States. He never regretted this decision

despite Ford's subsequent pardon.

Finally, Sirica’s thoughtful and conscientious demeanor

was evident from his ability to adhere to established legal

precedents, statutes, and procedural guidelines in his

courtroom. Despite the unprecedented nature of Watergate as
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a constitutional crisis, Sirica nevertheless managed to cite

previous judicial rulings as a means to support his decisions

during this period. This tendency was especially visible in

April and May of 1974 when he issued two rulings ordering

Nixon to submit sixty-four tapes to the special prosecutor so

that the investigation could proceed. Similarly, the grand

jury's indictments of Nixon's close White House aides were

conducted no differently than other cases in which individuals

are accused of felonious conduct. Even Sirica's plan to levy

fines against the president was supported by ample legal

precedents enunciated by the Supreme Court because of its

decision to uphold fines against the United Mine Workers for

refusing to end an illegal strike during the 1940's. It is

important to emphasize that not one appellate court reversed

any of Sirica’s decisions that were issued during the second

phase of the Watergate tapes litigation. Had he not adhered

to legal precedents, federal statutes, and procedural

guidelines in his courtroom, Sirica’s errors would undoubtedly

have been nullified or remanded for further consideration.

In the end, Sirica’s personal opinions and assumptions

regarding the president’s handling of Watergate proved to be

insignificant. His belief that Nixon sought to undermine

democracy when he fired Archibald Cox, for example, did not

infringe upon anyone's rights--including the president's--

because the judge kept his opinions to himself and worked

within established legal precedents to formulate an

appropriate judicial response to the unpopular dismissal. The
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judge later believed that someone inside the White House had

destroyed evidence in a criminal investigation when Buzhardt

revealed, on two separate occasions, that two conversations

did not exist and that an eighteen-and-a-half minute gap

existed on one of the subpoenaed tapes; but the hearings which

addressed these matters were thorough and tended to prove,

despite Sirica's suspicions to the contrary, that Nixon had

not tampered with the recordings at issue. Although the six-

member* panel of experts ‘which investigated ‘the gap ‘was

collectively inexperienced with the practicalities of tape

recorders, its controversial conclusions did not influence any

of Sirica's subsequent rulings on the tapes or lead to any

specific indictments from the grand jury. Finally, the

judge's belief that. St. Clair intentionally' delayed. the

administration's compliance with United States v. Nixgn had no

impact in his courtroom because the White House promptly

submitted the tapes to Sirica as required. He was, despite

his imperfections, a thoughtful and conscientious jurist.
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CHAPTER SIX

CATHARSIS 0R ESCAPE FROM JUSTICE?

THE COVER-UP TRIAL, A PRESIDENTIAL PARDON,

AND THE END OF A CRISIS

In his 1982 memoirW, John Ehrlichman

sharply criticized the judges who presided over the two trials

during which he was prosecuted for criminal wrongdoing while

he served as Nixon's domestic advisor at the White House.

Judge Gerhard Gesell, who presided over the Fielding break-in

trial in mid-1974, seemed "very bright and quick" but also

appeared determined to achieve the "unpopular result" of

conviction in large part because of his obvious and blatant

hostility towards the defense throughout the trial.1

Judge Sirica, by contrast, struck Ehrlichman as an inept

jurist who was hasty, careless, and even capricious in the

manner in which he presided over the well-publicized trial of

Nixon's former associates. As proof, the former domestic

advisor pointed out that Sirica' s voir dire of prospective

jurors failed to disclose that one member of the jury pool who

was later selected had been a close friend of an employee of

Leon Jaworski. Another juror, according to Ehrlichman, wrote

a letter to the judge announcing her bias in favor of the

prosecution but was nevertheless permitted to remain on the

jury despite the objections raised by the defense. In

203
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addition to these flaws, Ehrlichman charged that Sirica was

"unduly influenced" by the flaahingtgn_£g§t, Washingtgn_§ta1,

and television networks because of his desire for publicity

and fame for himself. For these reasons, he concluded that

the unqualified to preside over the cover-up case and

contributed to the unjust convictions of innocent public

servants who were ultimately sent to prison for acts that were

believed at the time to be in the best interests of the

nation.2

These accusations, though consistent with the views of

Sirica's liberal and Democratic critics before Watergate, were

misleading because they did not accurately describe the

judge's actual handling of the cover-up trial in 1974 and

1975. While Sirica undoubtedly welcomed coverage from the

media in his courtroom, he periodically imposed limits and gag

orders on the press which angered many reporters.3

Ehrlichman’s charge that the voir dire appeared "careless and

capricious" was also unfounded. The entire process, for

example, lasted over seven days and filled more than two

thousand pages of printed transcript because of the

thoroughness with which Sirica conducted this portion of the

proceeding. To ensure that the rights of the defendants were

protected, the judge permitted defense attorneys to excuse

fifteen men and women from the jury without cause while

allowing the prosecution to dismiss only six. Although he did

not excuse the two jurors that Ehrlichman felt were strongly

biased, the Court of Appeals later concluded that it had "no
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doubt" that the jury was genuinely impartial in the case.‘

Aside from the inaccuracies in Ehrlichman's assessment of

Sirica, his recollection contained another serious weakness in

that he failed to consider the broader issue of whether the

cover-up trial was generally fair in a constitutional sense

despite any errors or imperfections from the bench during the

proceeding. In addition, Ehrlichman declined to consider

whether justice was served in the end despite the

prosecution's inability to try Richard Nixon for his role in

the scandal. This chapter addresses these issues in the

context of Sirica's handling of the Watergate cover-up trial

and Gerald Ford's pardon of the former president in 1974.

Following the indictments of Nixon's former associates on

March 1, 1974, Sirica assigned himself to the cover-up case.

This selection was not a foregone conclusion before the

indictments were handed down. According to a federal statute

which regulates the appointments of judges to the judiciary,

the chief judge is required to resign his/her position at the

age of seventy even though the individual may remain on the

bench as a life.appointee'beyond.that.dateu Sirica celebrated

his seventieth birthday on.March 19, 1974--just eighteen days

after the indictments were issued--and resigned his

administrative position as required by federal law. Had the

indictments occurred after March 19, self-appointment would

not have been possible.’
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Yet even with the authority to self-appoint, Sirica was

initially unsure whether he wished to preside over the

upcoming trial of Nixon's former associates. Having spent

over forty-five years as a practicing attorney and jurist, and

over twenty months as the Watergate judge, Sirica had grown

tired of the pressures that had grown enormously since the

June 17, 1972 break-in. Moreover, he realized that his

colleagues in the District of Columbia were qualified to

handle the case and that a just and fair result in the

proceeding did not depend on self-appointment.6

Aside from these reservations, however, Sirica strongly

believed that he was the "best qualified" judge to try the

case because of his long experience with the complex

constitutional issues associated with.Watergate. He was also

convinced that a decision not to appoint himself to the cover-

up trial would create an appearance of maintaining a judicial

double standard despite his public remarks to the contrary.

This concern became especially worrisome when Judge Sherman

Christensen, a personal friend and federal judge from Utah who

was temporarily serving on the District's court of appeals,

told Sirica that a refusal to take the case would appear as

though he was willing to try the "little people" for their

Watergate involvement but could not bear the pressure when the

”big names" came to trial for their role in the scandal. In

his memoir, Sirica recalled that other friends shared

Christensen's views which contributed to his self-appointment

to the cover-up trial on March 1, 1974.7
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Shortly after the indictments were handed down that day,

Leon Jaworski and his staff began the task of preparing for

trialt .At this early stage, neither'he nor Judge Sirica could

predict the final outcome of the ongoing impeachment inquiry

because 1) the president had not yet released the tape of the

June 23, 1972 conversation that would lead to his ultimate

downfall; 2) the House Judiciary Committee had not yet

endorsed Nixon’s impeachment; and 3) the White House retained

the support from a sufficient number of Republican senators

who intended to block conviction should the House impeach the

president. Because of this uncertainty surrounding Nixon’s

fate, Jaworski shelved the incriminating evidence that his

office and the Justice Department had assembled against the

president, and.he continued to follow Sirica's recommendation

that no criminal charges be filed until the impeachment

process reached its final conclusion.‘

In the meantime, prosecutors and defense attorneys

prepared for the trial of the individuals who were indicted:

John Mitchell, H. R. Haldeman, John Ehrlichman, Charles

Colson, Kenneth Parkinson, Gordon Strachan, and Robert

Mardian. Jaworski's case against these seven defendants

rested primarily on the ability of his office and the House

Judiciary Committee to successfully subpoena the White House

tapes which contained the bulk of the evidence needed to

obtain convictions. The prosecution also intended to use the

testimonies and sworn statements of other former White House

and campaign officials as evidence at trial; such statements
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included those provided by John Dean and Jeb Magruder whose

lawyers had negotiated pleas with the Justice Department in

1973 to avoid the certainty of trial and the possibility of

prison sentences for their clients. Jaworski had little doubt

that a strong case could be made against the defendants so

long as the battle for the White House tapes resulted in

disclosure of the subpoenaed conversations.9

As Jaworski and his staff prepared the prosecution's

case, several developments occurred during this pre-trial

stage that was initiated from the defense. Charles Colson and

Gordon Strachan, for example, were severed from the case in

large part because of successful legal maneuvering by their

attorneys. David Shapiro, who was one of several lawyers

representing Colson, approached Jaworski weeks after the

indictments and stated that his client wished to plea bargain

so long as 1) Colson could plead guilty to one misdemeanor

only; and 2) a judge other than Sirica would impose sentence.

This bold request was unacceptable to Jaworski because Colson

was under indictment in the Fielding break-in case as well as

the Watergate cover-up, and each included felonies that were

punishable by lengthy prison sentences. The special

prosecutor realized that a guilty plea to a mere misdemeanor

would likely result in no jail time--particularly if the case

were reassigned to another judge--which would make a mockery

of the prosecution given Colson's pervasive criminal conduct

while working for the Nixon administration. After several

negotiations between the attorneys involved, Jaworski accepted
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a plea to obstruction.of justice in the Fielding break-in to

the extent that Colson had promoted a scheme to "defame and

destroy the public image and credibility of Daniel Ellsberg

and those engaged in the defense of Ellsberg." All charges

included in the cover-up indictment were dropped in this

agreement. The special prosecutor also acquiesced to

Shapiro's demand that sentencing be reassigned to another

judge. Sirica later agreed to these arrangements because he

believed that one less defendant would simplify the upcoming

trial. Judge Gerhard Gesell then sentenced Colson to one to

three years in prison and fines totalling $5,000. Nixon's

former "hatchet man" was later called as a witness in the

Fielding case, and his testimony ultimately contributed to the

convictions of Ehrlichman, Liddy, and other members of the

Special Investigations Unit that had orchestrated the break-in

to embarrass Daniel Ellsberg in 1971.10

The second defendant severed from the cover-up case,

Gordon Strachan, had played a relatively minor but significant

role in the conspiracy because he allegedly destroyed records

describing the wiretaps at the Watergate after the arrests on

June 17, 1972. Because of this single act, the grand jury

indicted him for obstruction of justice--a felony which.meant

that a prison sentence became a virtual certainty for the

accused if convicted. Haldeman’s former aide, however, had

been granted immunity from prosecution by the Senate Watergate

Committee in exchange for his testimony before the indictments

were handed down on March 1. Although Jaworski believed that
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his office could prosecute Strachan without relying on his

testimony, his lawyer Jack Bray successfully convinced

prosecutor James Neal that the indictment nevertheless

violated his client's immunity which necessitated a dismissal

of charges. Privately, Jaworski worried that bringing

Strachan to trial could jeopardize convictions against the

remaining defendants because Bray would make frequent

evidentiary objections pertaining to the immunized testimony

from 1973. The special prosecutor therefore dropped Strachan

from.the case leaving five defendants scheduled to face trial

for their larger roles in the Watergate cover-up."

The severance of Colson and Strachan was not the only

pre-trial activity initiated by the defense. Almost

immediately after Sirica appointed himself to the case on

March 1, defense attorneys filed a series of motions and

petitions to have the Judge Sirica disqualified on grounds

that his long experience and involvement with the Watergate

proceedings had made him personally biased against the

defendants in this case. Specifically, they suggested that

James McCord's letter to Sirica--which alleged that higher-ups

in the administration were involved in the conspiracy--and the

tapes. litigation had already convinced the judge beyond a

reasonable doubt that Nixon's former associates were guilty;

as a result, a fair and balanced trial was unlikely unless

someone else presided over the proceeding.12

Sirica rejected this argument and refused to disqualify

himself from the case. Contrary to the defense's assertion,
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he believed that his familiarity and experience with Watergate

enabled him to protect the rights of the defendants and that

he was more responsive to issues of fairness than his critics

from the White House believed. Moreover, Sirica was well-

aware that any legal errors to the detriment of the defense

could be used as grounds for reversal if convictions followed;

the judge's reputation, therefore, strongly contributed to his

determination to preside over the cover-up trial in a fair and

balanced manner that protected the rights of all parties

involved.13

This claim of fairness for the defense was consistent

with Sirica’s conduct once the trial began in October, 1974.

In his memoir W, Richard Ben-Veniste specifically

recalled that the defense was granted the permission to remove

a greater number of potential jurors from the jury pool than

was required by theWWW;this

ruling from the bench, according to Ben-Veniste, made matters

more burdensome for the prosecution because unanimous verdicts

are necessary for convictions. "Our task in selecting the

jury in the cover-up case," he wrote, "would be more onerous

than in the usual criminal prosecution because Judge Sirica

had tentatively ruled that the defendants would be permitted

more ' peremptory challenges' than the number to which they

were statutorily entitled, while the prosecution would be held

to its statutory minimum. . . .Here, the defense would have

fifteen challenges to our six. The disparity could prove

significant in the tactical duel that occurred when both sides
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exercised their peremptory challenges against the array of

potential jurors, each side trying to select the best possible

jury."“

During the pre-trial stage, however, defense attorneys

remained unconvinced that Sirica would ultimately insist on a

fair and balanced proceeding, and they consequently tried a

new tactic to get the him off the case after their

unsuccessful motion for disqualification. In August, shortly

after Nixon's resignation, the defense moved for a change in

venue to get the trial moved outside of Washington D.C. The

defendants' attorneys specifically argued, when making this

request before Judge Sirica, that their clients could not

receive a fair trial in the District because the public's

heavy attention to Watergate--and the Democratic Party's

overwhelming support inside the city--would produce a

prejudicial jury that made convictions a virtual certainty.

A second motion was simultaneously made that requested a delay

in the trial, which was scheduled to begin in early September,

because of the publicity surrounding Nixon's resignation that

affected all jurisdictions where a trial could conceivably

take place.”

Sirica denied each of. these motions. He strongly

believed, because of his experience in the break-in trial,

that juries inside Washington could be fair so long as they

were instructed properly from the bench. Sirica had little

doubt that he could issue the necessary instructions to

produce reasonable verdicts in the case, and he also realized
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that he could issue a directed verdict acquitting the

defendants if the jury returned convictions unsupported by the

evidence introduced at trial. The court of appeals

subsequently issued a ruling affirming Sirica's denial of a

change in venue, but it reversed the judge on his refusal to

delay the proceeding. An "advisory opinion" was therefore

issued which recommended a three to four week delay with the

expectation that the public's attention on Nixon’s resignation

would recede. Sirica reluctantly granted a three-week delay

and set a new trial date for October 1. The beginning of

trial on that date would once again thrust Watergate into the

national headlines which discredited the defense's argument

that the public's attention on the scandal could subside at

all during this period in 1974.‘6

II

On Wednesday August 28, just nineteen days after Nixon's

resignation, President Gerald Ford appeared before reporters

in the White House for the first press conference of his

presidency. Buoyed by a Gallup Poll showing that 71 percent

of Americans approved of his performance as president, and

pleased that his relationships with Congress and the press had

begun quite well, Ford believed that a press conference on

live television would reflect his optimism and could

demonstrate his ability to tackle the nation's domestic and

international problems that needed to be solved."

Because of this confidence, the president was annoyed
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when his advisors, Robert Hartmann and Paul Miltich, warned

him beforehand that the White House press corps would be

interested in one issue only--Richard Nixon. Specifically,

they predicted that reporters would want to know what the new

administration intended to do about the former president and

how the disposition of his tapes and papers was going to be

handled. Ford still believed that the economy and other

national concerns would dominate the press conference, but his

hopes soon evaporated. The first question of the evening came

from Helen Thomas from United Press International. "Mr.

President," she asked, "aside from the special prosecutor’s

role, do you agree with the bar association that the law

applied equally to all men, or do you agree with Governor

Rockefeller that former President Nixon should have immunity

from prosecution? And specifically, would you use your pardon

authority, if necessary?""

Ford replied that it would be "unwise and untimely" to

make any commitment on the issue of a presidential pardon

.because.Jaworski had not yet filed any charges and no court or

jury had undertaken any action in the matter. Four questions

later, a reporter reworded Thomas’ question and wanted to' know

whether a pardon remained an option depending on what the

judiciary might do in the days and weeks ahead. "Of course,

I make the final decision," Ford said. "And until it gets to

me, I make no commitment one way or another. But I do have

the right as president of the United States to make that

decision."
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"And you are not ruling it out?" the reporter asked

again.

”I am not ruling it out," Ford replied. "It is an option

and a proper option for any president."

After several additional questions about Nixon and

Watergate, the subject finally shifted to the economy when

reporters asked Ford to describe his administration's strategy

for fighting inflation. But the subject returned almost

immediately to Richard Nixon. Visibly irritated by this

point, the president again repeated that he could not

elaborate or "make any comment during the process of whatever

charges are made" against Nixon. The press conference then

ended, and Ford. walked back‘ to the Oval Office deeply

frustrated that he had not been able to highlight his domestic

and international agenda to give his presidency momentum and

clear direction.‘9

Later that evening, Ford met with his advisors to discuss

the press conference. This meeting, he recalled five years

later, forced him to consider the possibility of pardoning

Nixon for the first time. "I had to get the monkey off my

back," the former president wrote. "I was already struggling

with the question of who had jurisdiction over the papers and

tapes, and that was cutting into my work schedule more and

more every day. It intruded into time that I urgently needed

to deal with a faltering economy and mounting foreign policy

problems all over the world. With these critical issues

pressing upon.me--and the nation--I simply couldn't listen to
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lawyers’ endless arguments about Nixon's tapes and documents

or answer constant questions about.his legal status“ But just

what should--and could--I do?"20

- Over the next several days, Ford told his advisors that

he was considering a pardon but remained unsure for two

reasons. First, he needed to ascertain whether the president

had the specific legal authority to immunize Nixon from any

Watergate-related prosecutions at this time. Ford quickly

discovered, with the assistance of his former law partner and

advisor Phil Buchen, that he indeed had the authority to

proceed on the basis of long standing legal precedents that

pre-dated the ratification. of the Constitution; these

principles were subsequently reaffirmed in the Constitution

and. in<court decisions in which.the power of the president to

pardon was at issue. Second, Ford wanted an assessment from

Jaworski concerning the amount of time that would lapse before

Nixon could be given a fair trial if indicted and the areas

currently under investigation at the special prosecutor’s

office. After meeting with Buchen on September 4, Jaworski

informed the White House that a "period from nine months to a

year, and perhaps even longer" would be needed to protect

Nixon from prejudicial pre-trial publicity before the

proceeding could be started; the former president, therefore,

could not be tried with Mitchell, Haldeman, Ehrlichman, and

the other defendants who were indicted in the cover-up case.

Jaworski was silent about the specific areas of investigation

in his office, and he declined to express an opinion as to
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whether a pardon of Nixon was advisable or justified under

existing circumstances.21

This letter was especially troublesome to President Ford.

Reading between the lines, he easily surmised that the one-

year delay predicted by Jaworski would be followed by a

lengthy trial and conviction given the incriminating evidence

that Ford knew was available. Because of Nixon’s insistence

that he had not violated any laws, the new president assumed

that a series of appeals would be filed--a process that would

take years to resolve. Determined to prevent Watergate from

dominating the national headlines and his administration, Ford

decided to grant the pardon. He explained this action to the

nation in a live telecast on Sunday morning, September 8.

"Ladies and gentlemen," he began, "I have come to a decision

which I felt I should tell you and all of my fellow American

citizens as soon as I was certain in my own conscience that it

is the right thing to do....After years of bitter controversy

and divisive national debate, I have been advised and I am

compelled to conclude that many months and perhaps years will

have to pass before Richard Nixon could obtain a fair trial by

jury in any jurisdiction of the United States under governing

decisions of the Supreme Court." Under this scenario, Ford

continued, "ugly passions would again be aroused. And our

people would again be polarized in their opinions. And the

credibility of our free institutions of government would again

Jbe challenged at home and abroad." He then read and signed

the proclamation granting a "full, free and absolute pardon
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unto Richard Nixon for all offenses against the United States"

that were committed or may have been committed between his

first inauguration until his resignation on August 9, 1974.”

Americans were outraged. Almost instantly, Ford’s

approval rating in the Gallup Poll plummeted from 71 percent

to just 49 percent. Three days after the announcement, the

Senate passed a resolution, by a vote of 55 to 24, opposing

any additional Watergate pardons until the legal process--

including all appeals--was exhausted. The Nag_19;hnlina§, in

a scathing editorial, charged that "[tJhis blundering

intervention is a body blow to the president's own credibility

and to the public's reviving confidence in the integrity of

its government....[B]y recklessly pushing aside special

prosecutor Leon Jaworski and the grand jury and the trial jury

as well, President Ford has failed in his duty to the

Republic, made a mockery of the claim of equal justice before

the law, promoted renewed public discord, made possible the

clouding of the historical record, and undermined the humane

values he sought to invoke." The flaahingtnn_ggat was just as

critical and bluntly accused Ford of continuing the Watergate

cover-up that would inevitably plague the new administration

because of the president’s lapse in judgement.23

Judge Sirica's reaction to the pardon, though not

directly related to his preparation for the cover-up trial, is

nevertheless significant because it reveals once again that

his personal interpretation of Watergate-related events

mirrored that of the American public at large. Moreover, the
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judge's reaction to Ford's announcement must be considered to

understand his later sentencing decisions after the trial

reached its conclusion in January 1975. In his memoir, Sirica

devoted an entire chapter to the Nixon pardon not only to

express his disapproval of Ford's decision; he also wanted to

explain that the pardon and its timing caused considerable

problems for lawyers involved in the cover-up trial that was

soon to begin. "From my point of view," he wrote, "the fact

that the judicial process did not run its course has had....

unfortunate consequences” The initial evidence presented.was

compelling enough to cause the grand jury to name the [former]

president as an unindicted co-conspirator in March

1974....Once Nixon had left office, the grand jury was again

ready to indict him, but was waiting for the grand jury to be

selected in the cover-up case so that the trial would not be

delayed by the publicity. Jaworski, as he has since told me,

was prepared to approve an indictment."”

Sirica acknowledged in this recollection of the pardon

that he initially opposed Ford’s act because of its sudden

timing, not the act itself. More specifically, he wanted the

president to wait until a jury had been selected and

sequestered in the cover-up case which would have prevented

the pardon from becoming an issue during the proceeding. The

judge, however, changed his opinion and later believed--as did

most Americans--that Ford should have allowed the prosecution

to try Nixon for his role in the Watergate scandal. Had such

a trial taken place, he argued, a "final verdict would have
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put the president's guilt or innocence beyond dispute. No one

then could wonder whether or not he had done wrong. No one,

not even Nixon himself, could any longer argue that his fate

was the product of politics rather than the result of justice

being served."”

Because of Ford's pardon, Sirica added, Nixon kept

himself above the law, received a large government pension,

and retired to his "lovely home in San Clemente" while his

former associates went to jail for their participation in the

cover-up. ”All of my life as a lawyer and judge," he wrote,

"I have always tried to treat white-collar criminals like

other criminals. It still bothers me that Richard Nixon

escaped that equal treatment. I feel that if he had been

convicted in my court, I would have sent him to jail."”

This assessment, though articulated out of sincerity based in

part on his frustrations arising from the Watergate

experience, failed to consider the specifics of the case and

the divisions in America which made Ford's pardon quite

reasonable despite the public's outcry against it. No

evidence, for example, suggests that the president’s action

directly interfered with the cover-up trial in general or the

selection of the jury in particular. In fact, Sirica's own

professionalism and conscientiousness kept the pardon outside

the entire trial despite the enormous sensationalism that

accompanied Ford’s unexpected decision. Jaworski never argued

that the pardon interfered with his staff '8 ability to

prosecute the case, and Richard Ben-Veniste was unable to
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specify how the pardon contributed to any real problems during

the trial despite his complaint that Ford's act created

impressions of a legal double standard in the minds of

potential jurors. In short, the pardon had no significant

impact on the trial despite the opinions of Sirica, Ben-

Veniste, and others who believed that Nixon should have been

prosecuted for his alleged criminal conduct.27

A second weakness in Sirica's assessment of the pardon is

that he failed to consider the prerequisites for a fair trial

of the former president. Would a delay in the proceeding have

been necessary, as Jaworski suggested, because of the

widespread publicity associated with the case? If so, for how

long? ‘Would.a change in venue have been needed because of the

Democratic Party's overwhelming support in Washington D.C.?

If so, what location would have been appropriate? Finally,

how' would 'the proceeding' have been. conducted after 'the

selection of a jury? Would gag orders and sequestration have

been necessary to prevent prejudicial publicity from

influencing the jury, or would less restrictive measures have

been sufficient? These and related issues would undoubtedly

have confronted any judge who received the case after Nixon's

expected indictment from the grand jury. Such questions, to

be sure, were hypothetical because of the pardon. Sirica’s

analysis, however, was also hypothetical inasmuch as he

assumed that a Nixon trial would have permitted the judicial

system to "run its course" and that a sense of justice would

lhave been realized despite the divisions and controversy that
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the scandal had produced. As the judge who had handled the

Watergate case from the very beginning, Sirica’s critique of

the pardon would have been more credible had the practical

considerations involving a Nixon trial been considered.

Finally, the judge's critique of Ford's decision failed

to consider the conditions in the nation which made the pardon

a justifiable act. While Ford remained unsure as to whether

he would issue the pardon, Major Bob Barrett--a military aide

at the White House--remarked to the president that all

Americans had become "Watergate junkies. Some of us are

mainlining, some {are sniffing, some are lacing' it. with

something else, but all of us are addicted. This will go on

and on unless someone steps in and says that we, as a nation,

must go cold turkey. Otherwise, we'll die of an overdose."”

This analogy of Watergate to drug addiction, though

simplistic, resonated with President Ford because of his

inability to refocus the nation's attention to the economy,

the energy crisis, negotiations with the Soviet Union, and

other issues that needed to be addressed. Sirica, however,

neglected to consider just how the United States would cope

with its domestic and international problems while Watergate

continued to divide the public and absorb the public’ 8

attention; instead, he simply claimed that a Nixon trial was

necessary for justice to be served and that the pardon

permitted the former president to "get away" with his

‘wrongdoing. His critique, in hindsight, seems shallow

because of the protracted legal battles that Nixon faced which
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outlasted those of his former subordinates who were tried and

convicted in the cover-up trial. More importantly, the

public's outrage over the pardon gradually diminished as

Americans turned their attention to the economy and other

issues just as Ford had hoped.29

III

On October 1, the cover-up trial began in the crowded

ceremonial courtroom on the sixth floor inside the U.S.

Courthouse in Washington. At' 9:29 that morning, Judge Sirica

called the case ofWW1.to

order and began the procedure for jury selection. He was

thorough and even combative because of the numerous potential

problems during this beginning phase of the case. Sirica

realized, for example, that a rigorous selection process was

necessary to find jurors who had not yet made definitive

conclusions regarding the guilt or innocence of the defendants

because of the overwhelming publicity associated with

Watergate. He also realized that the jury would be

sequestered for a lengthy period due to the likelihood that

the trial would continue for months; as a result, many

prospective jurors could not serve, or would claim that they

were unable to serve, because of economic, family, or medical

difficulties at home. Finally, the judge worried that

individuals with some connection to the case would fail to

disclose their complete backgrounds during the voir dire, and

he wanted to make certain that these individuals were not
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chosen so that a mistrial or reversal did not occur later

on.”0

Because of these potential problems, Sirica took the

unusual step of explaining the consequences of lying to

potential jurors during the selection process. "The following

admonition," he warned, "is not given for the purpose of

intimidating, coercing or frightening this jury panel or any

member of the panel. . . .I want each prospective juror to

understand that should it develop after this case has been

tried and the jury dismissed, or at any other time during the

trial of this case, for example, that any juror has knowingly,

intentionally, or deliberately failed to answer truthfully any

of the questions I am about to propound or that may be

propounded by the attorneys for the parties in this case to

the prospective jurors, that juror could be cited for contempt

of court and he or she might receive a jail sentence as a

consequence."31

Despite this warning, roughly ninety members of the jury

pool attempted to avoid serving in the case and expressed a

variety of excuses that seemed rather dubious to both Sirica

and the attorneys. Dizziness, high blood pressure, and even

hemorrhoids were cited as hardships that made jury duty

unreasonable. One individual claimed that she was "under the

doctor" because of a bad pancreas; and another complained of

suffering from phlebitis--the same illness then ailing Richard

Nixon. At the same time, Sirica suspected that several

potential jurors with serious economic and medical hardships
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were afraid to explain their difficulties because of the

extensive media attention given to this case. Frustrated that

the voir dire could produce an inadequate or unreliable jury,

the judge moved the proceeding to his smaller courtroom that

was completely sealed off from the press. Reporters

complained as Sirica ordered the windows covered with paper so

that privacy could be guaranteed during the questioning. This

measure, combined with his earlier warning, succeeded in

producing specific and seemingly honest responses from members

of the jury pool.32

The voir dire continued for seven additional days. To

expedite the process, Sirica became actively involved in the

questioning as he had done during the break-in trial in 1973.

By Wednesday October 9, some 171 veniremen had been excused

from the pool for "cause"--either because they were incapable

of rendering fair and impartial verdicts in the case or

because service on a sequestered jury would cause substantial

hardships at home. Attorneys then exercised their peremptory

challenges that permitted each side to excuse potential jurors

for almost any reason so long as they did not discriminate

along racial or gender lines. Sirica later recalled that the

entire process favored the defense rather significantly

because 1) none of the veniremen who believed that Ford's

pardon of Richard Nixon was unfair to the accused were

disqualified by the court or removed "without cause" by the

prosecution; and 2) the judge granted the government just six

peremptory challenges while the defense, as described above,
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received fifteen.”’ Gradually, the list of prospective jurors

narrowed as attorneys from both sides excused those

individuals whom they believed would not return favorable

verdicts for their respective clients.34

On Friday October 11, a jury of nine women and.three men-

-predominantly African-American--was selected. Though diverse

in age, ranging from twenty-seven to sixty-eight, the jurors

'were predominantly middle-class and Democratic. Specifically

selected were Gladys Carter, an office machine operator and

supporter of the Democratic Party; Ruth Gould, a loan

specialist at the Department of Agriculture and a Democrat;

Dock Reid, a doorman at a local hotel and a Democrat; John

Hoffer, a retired supervisor at the Interior Department and a

Republican; Marjorie Milbourn, a retired international

relations officer and Democrat; Roy Carter, a George

Washington University logistics coordinator and Democrat;

Thelma Wells, an unemployed Republican who devoted much of her

time to the study of Eastern.religion; Anita King; a matron in

the Washington D.C. public schools and a Democrat; and Lucille

Plunkett, a coffee maker for Government Services, Inc. and a

Democrat. Also chosen to serve on the regular jury but whose

political affiliations were either unclear or non-existent,

were Sandra Young, a local pharmacist assistant; Vanetta

Metoyer, a sales clerk at a local Kresge's variety store; and

Jane Ryon, a retired secretary at the Justice Department.”

With the completion of voir dire, Sirica swore in the twelve

regular jurors and six alternates, and the attorneys turned
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their attention to substantive phase of the trial that would

determine the guilt or innocence of the accused former Nixon

officials.36

IV

On Friday October 12, .the same day that the cover-up jury

was sworn in, Leon Jaworski submitted his resignation as

special prosecutor. In a letter addressed to Attorney General

William Saxbe, he wrote that the "bulk of the work entrusted

to the care of [his] office" had been successfully discharged

and that all remaining responsibilities could now be turned

over to someone else. With this letter, Jaworski attached a

memorandum which declared that Ford's pardon of Richard Nixon

was constitutional and that the special prosecutor's office

would be unwise and even unprofessional to challenge the

president's unpopular decision. In a harsh editorial, the flag

XQIK_11na§ condemned Jaworski's resignation as well as his

recommendation to leave the Nixon.pardon unchallenged. "Leon

Jaworski is leaving office under conditions that border on

desertion of duty," the editors claimed on October 14.

"While Mr. Jaworski deserves the nation's thanks for the job

he did, there can be no applause for the jobs he left undone

or for the manner in which he failed to do them. The plain

fact is that the job he was appointed to do is not yet done

and he considerably reduced the likelihood that it ever will

be."”

Events in Sirica’s courtroom, however, discredited this



228

accusation. Three days after Jaworski's resignation, Richard

Ben-Veniste opened the case for the prosecution. He boldly

asserted that the cover-up of the watergate break-in began

just hours after the initial arrests were made, and it lasted

more than one year involving all five defendants on trial as

well as former president Nixon. During this period, Ben-

Veniste argued, the cover-up conspirators resorted to lies,

shredding of documents, manipulation of the FBI and CIA, and

the payment of some $400,000 in hush money to the burglars to

block the Watergate investigation and to prevent the scandal

from tarnishing the Nixon administration. Mitchell and

Mardian, for example, urged Jeb Magruder to destroy his

Gemstone file immediately after the White House learned of the

arrests on June 17, 1972. Shortly thereafter, Haldeman

ordered Gordan Strachan to clear out all files that dealt with

the burglary. Ehrlichman, suggested the prosecutor, urged

John Dean to "deep-six" the contents of a safe then in E.

Howard Hunt’s possession which contained incriminating

documents linking the burglary to Nixon's re-election

campaign. And on June 23, just six days after the arrests,

IHaldeman ‘urged. the president to approve of a new' plan

directing the CIA to order the FBI to stay out of the

Watergate investigation for security reasons.38

The cornerstone of the government's case, continued Ben-

Veniste, was the payment of hush money which involved each of

the five defendants. More than $400,000, he emphasized, went

to the burglars to buy their silence. "A massive and covert

 



229

operation," Ben-Veniste stated, enabled these funds to be

raised in secrecy so that leaks to the media about the break-

in did not occur before the 1972 presidential election. The

scramble for cash, however, became somewhat frantic when the

president’s personal attorney, Herbert Kalmbach, decided to

end his involvement in this illegal scheme. As the Watergate

burglars continued to demand more money, Mitchell solicited

funds from Nixon's close friend Bebe Rebozo who delivered

$50,000 in cash to a White House aide; he later claimed that

he did not know how the money was going to be used. This

latter surprised many jurors because Rebozo's alleged

involvement, whether intentional or unintentional, had not yet

been made public. Ben-Veniste again emphasized the

significance of this hush money phase of the conspiracy, and

he asked the jurors to question how and why such payments were

made at the very time when the defendants claimed that the

administration was not involved in either the Watergate break-

in or cover-up of the burglary.”

Following the prosecution's opening statement, Sirica

directed the defense to proceed with their remarks. John

Wilson, a longtime friend of Sirica and the leading defense

attorney in the case who represented Haldeman, announced that

he would deliver his opening statement after the prosecution

presented its evidence and completed its case. So, too, did

William Hundley who represented Mitchell. William Frates, a

noted attorney from Miami, then rose to address the jury on

behalf of Ehrlichman. In a dramatic tone, he declared that
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his client was merelyan innocent pawn in the scandal and that

the president and Dean--the real Watergate culprits--attempted

to blame Ehrlichman for their own wrongdoing. "Richard

Nixon,” Frates charged, "deceived, misled, lied to and used

John Ehrlichman to cover-up his own knowledge and his own

activities. . . .In simple terms, John Ehrlichman had been had by

his boss, who was the president of the United States.” The

attorney then suggested that Dean had blatantly lied to the

Select committee in 1973 insofar as he accused Ehrlichman of

illegal activities to cover-up his own Watergate involvement.

Objecting to this allegation, Ben-Veniste complained that

Frates' opening statement constituted nothing more than "sheer

argument" which should be postponed until the defense

introduced its evidence. Sirica realized that this argument

had been made because the prosecution intended to make Dean

its chief witness in the case, and he overruled the objection

immediately. "These people must get a fair trial," the judge

said of the five defendants. "The more information the jury

gets, the better. Let's let the truth in this matter come out

once and for all. Let's give both sides as much latitude as

we can."‘°

The remaining arguments that day were delivered on behalf

of Robert Mardian and Kenneth Parkinson who played relatively

minor roles in the cover-up. David Bress, representing

Mardian, emphasized that his client was the only defendant on

trial for conspiracy alone, and he denied the prosecution's

claim that Mardian had requested Liddy to contact Attorney
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General Richard Kleindienst, at Mitchell's order, so that the

Watergate burglars could be released from jail just days after

the June 17 arrests. In an angry tone, Bress accused the

government of dragging his client into the case because of

mere suspicion; this allegation angered Sirica who was losing

patience with the attorney's sensationalism and dramatics. "I

thought you were going to make an opening statement on what

the evidence will show," he said. Moments later, after Bress

concluded his remarks, Sirica defined criminal conspiracy for

the jury to prevent misunderstandings at this early stage of

the trial. "The essential elements [of this crime]," the

judge explained, "are simply a mutual understanding or

agreement to achieve an unlawful purpose--or even a lawful

purpose by unlawful means--and one or more over acts to carry

it out.” To be convicted of this crime, he continued, an

individual must "knowingly participate in the scheme. . . .One

overt act is sufficient, and the other conspirators need not

join in it or even know about it."“

Jacob Stein, representing Kenneth Parkinson, delivered

the last opening statement before the prosecution's

introduction of evidence. In contrast to Bress, Stein assumed

a quiet and scholarly demeanor as he calmly stated that his

client lacked any motive for participating in a conspiracy to

obstruct justice or to cover-up Watergate in any way. More

specifically, he denied that Parkinson had transmitted Hunt's

requests to the White House as the prosecution alleged.

Though acknowledging that his client had served as a prominent
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attorney for the Committee to Re-Elect the President, Stein

pointed out that he did not hold this position for long and

resigned in July 1972 when it became clear that the campaign

was sanctioning illegal activities to ensure Nixon's re-

election in November. For these reasons, Stein concluded, an

acquittal remained the only verdict that could be supported by

the evidence.‘2

As a result of these opening arguments by the defense

delivered thus far, the jury had learned at least some of the

strategies that three of the defendants would use during the

trial. The jurors were not told, however, that the defense

intended to distract and confront Sirica by suggesting that he

was committing a variety of reversible errors during the

proceeding that would result in a new trial if convictions

were returned. The remainder of this chapter considers the

degree to which the judge made any such errors by discussing

several rulings that were issued over the objection of the

defense. The impact of this aggressive defense is then

explored by considering the extent to which the judge became

more- confrontational toward the defendants as a result of

these tactics.

V

Judge Sirica had strongly intended, even before the trial

began on October 1, to have former President Nixon appear as

a witness during the proceeding. In his memoir, he recalled

that he intended to ask some of his own questions to the
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former president so that the truth behind the scandal would

come out.‘3 The defense and prosecution also wanted Nixon to

testify, and each side issued subpoenas for the former

president to appear in person during the proceeding.“

Nixon's health, however, rapidly deteriorated in

September and October which made such an appearance

unfeasible. On the night of September 8, just hours after

Ford announced the Nixon pardon to a shocked public, the

former president noticed a stabbing pain that was a classic

warning sign of recurring problems associated with phlebitis.

Dr. John Lungren, Nixon’s personal physician, noticed that his

patient's left leg was seriously swollen and warned that this

recurrence of phlebitis could be life-threatening because of

a possible blood clot in the leg. Nixon, who had neglected

earlier signs of this condition during his presidential visits

to the Soviet Union.and Middle East that summer, again brushed

off his doctor’s warning and refused to go to the hospital.“

Eight days later the swelling worsened. Lungren again

insisted that Nixon go to the hospital, and this time, he

agreedm 'There, tests revealed.that.a blood clot had.travelled

from the left leg to the lung--a very serious and life-

threatening condition. Lungren immediately prescribed

anticoagulant medications to shrink the clot, and Nixon was

released from the hospital on October 4 in stable condition.“

Two-and-a-half weeks later, more swelling appeared 'in the

left leg forcing the former president to be hospitalized a

second time. Doctors discovered that surgery was necessary
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because numerous blood clots had formed despite the use of

medications. Following the procedure, Nixon lapsed into post-

operative shock, slipped into a coma, and nearly died. He

slowly improved during the next several days and was removed

from the critical list despite his weakened condition. He

returned to San Clamente on November 14."

Despite these events, the defense attorneys in Sirica’s

courtroom insisted that their clients could not receive a fair

trial without Nixon's appearance in thhington even though

they declined to specifically explain why such an appearance

was necessary or justified. Haldeman and Ehrlichman's

attorneys especially demanded that the testimony take place

because they believed that the jury would blame Nixon for the

cover-up instead of their clients. Wilson and Frates

consequently urged Sirica to grant a continuance in the

proceeding until the former president was well enough to be

questioned.“

The judge, in response to these requests, appointed a

team of three physicians to examine Nixon and to report back

to the court. Two of the examiners, Nixon later recalled,

were visibly embarrassed by the whole episode as they "each

took turns poking and pinching and pulling and doing the other

things that doctors do during an examination." On November

29, the medical team unanimously concluded that Nixon could

not possibly testify either in Washington D.C. before the jury

or by deposition in San Clemente because of his weakened

condition.‘9
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The defense argued, after hearing this report, that the

trial could be delayed for as long as necessary to wait for

the former president's health to improve. Again, however, the

attorneys failed to explain why this request was necessary or

why a fair trial for the defendants required Nixon's

testimony. Frustrated, Sirica ruled that the trial would

proceed on schedule without a continuance, and that Nixon’s

testimony was unnecessary in the case because of the vast

amount of evidence that was already available to the

defense:50 Wilson and Frates immediately planned to appeal

this ruling despite the medical team’s conclusion. The Court

of Appeals later held that Sirica had committed no error by

his ruling and that Nixon's appearance would have likely made

no difference in the trial's final outcome. The defense's

strategy of raising Nixon's appearance as an issue to

discredit the judge had therefore failed.SI

At about the same time that Nixon’s ability to testify

remained at issue in Sirica’s courtroom, a second evidentiary

dispute erupted which involved the White House tapes. All

along, the prosecution intended to introduce Nixon's recorded

conversations into evidence because of the incriminating value

of these :materials. IBecause of the lengthy litigation

surrounding the tapes that resulted in Nixon's resignation,

neither Sirica nor the defense attorneys had any doubt that

the conversations 'would. become, a Ikey ~ingredient in 'the

prosecution’ 8 case. The nagging problem for the defense,

however, was that the prosecution's ability to introduce the
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tapes into evidence jeopardized any realistic Chance for the

jury to acquit the defendants. Their attorneys, therefore,

devised a plan to prevent this from occurring and to

antagonize Sirica at the same time.”

On Wednesday October 23, John Wilson began this strategy

during his cross-examination of John Dean. For several days,

Dean had testified that Haldeman and the other defendants had

participated in the Watergate cover-up from the very

beginning. These allegations were confirmed when the jury

listened to several of the ‘White IHouse tapes that ‘the

prosecution had introduced into evidence. Concerned that

these tapes were damaging to his client Haldeman, Wilson

attacked the credibility of the recordings and printed

transcripts which enabled the jurors to read and listentto‘the

conversations simultaneously. His method for doing so,

however, came as a complete surprise to Judge Sirica. During

his cross-examination of Dean that Wednesday, Wilson asked a

series of questions regarding a taped conversation between the

president and Dean on February 27, 1973 that the prosecution

did not intend to introduce into evidence. Nixon's former

counsel then acknowledged on the stand that prosecutors had

earlier requested that he vouch for the accuracy of this

conversation because of apparent discrepancies between the

tapes and Dean's recollection of the dialogue during his

testimony before the Watergate Select committee in 1973. He

further explained to the court that he could not make the

voucher because his recollection continued to differ from the
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recording which led .to the prosecution's decision not to

introduce the tape into evidence.’3

At this point during the cross-examination, Sirica sent

the jury out of the courtroom so that he could determine

whether Wilson’s line of questioning was appropriate because

the February 27 tape was not at issue. Dean then told the

judge that his testimony before the Select committee was

indeed accurate and that the tape from February 27 had not

recorded the entire conversation which made it incomplete.

Specifically, Dean stated that the tape--as well as the

printed transcript of the recording--did not include Nixon's

characterization of Haldeman and Ehrlichman as "principals" in

the Watergate cover-up which he insisted had been made during

this conversation. Wilson, hoping to undermine Dean's

damaging testimony and to create an impression that Nixon had

tampered with the tapes, told Sirica that he wished to

continue his line of questioning and that he intended to

attack the credibility of all tapes because of the possibility

that evidence had been destroyed. The prosecution objected

and repeated its position that the February 27 recording would

not be introduced into evidence during the government's case

which made Wilson's line of questioning irrelevant.“

Sirica, hoping to reach a compromise, allowed Wilson to

continue his cross-examination but ruled that the prosecution

could question Dean before the other defense attorneys had the

opportunity to do so. Wilson objected and declared that the

judge was required to allow each defense lawyer to question
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Dean before allowing. prosecutors to approach the witness.

This objection irritated Sirica because he now believed that

Wilson had a hidden agenda of creating as much disruption as

possible in the courtroom. "I felt he was trying to annoy me

as much.as possible by objecting and objecting and.arguing and

arguing," he later wrote. "Any lawyer can make any objection

he sees fit. The judge rules on the objection. The lawyer

has then made his record clear and can use that record to

fashion an appeal after the trial is over. But Wilson never

quit."”

Sirica refused to modify his ruling, but Haldeman's

attorney persisted anyway. "If the prosecutor wants to lead

you into error," he charged, "that is his business. I want a

fair trial here. I want to try to save you from error,

although it may be to our advantage for you to commit

error....all I can do is to call [the ruling] to your

attention that it is error and put it in.my error bag which is

getting bigger and bigger." Convinced that Wilson was trying

to lead him into error despite his claim to the contrary,

Sirica refused to budge. "If this case gets to the court of

appeals and if I commit error, I am sure the court of appeals

will correct it at the proper time. I do what I think is

right. I don't have one eye on the court of appeals when I

make a decision.”6

Not surprisingly, the admissibility of the White House

tapes ultimately reached the court of appeals in 1976. At

that time, Wilson argued that the recorded conversations
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should not have been introduced at trial because, among other

things, Richard Nixon did not consent to the interception of

the conversations even though he installed the taping system

in the first place. Wilson also declared that the recordings

were simply unreliable because of the theoretical possibility

that the president. or’ his aides had tampered. with the

materials. The panel of judges rejected these claims. "The

determination of a District Judge to admit tape recordings

rests in his sound discretion," the majority held. "The

decision in this case to admit the tapes, leaving to the jury

the question of their weight, falls far short of an abuse of

that discretion." With this ruling, the defense again failed

to discredit Sirica as a means to exonerate the defendants.

More importantly, the defense attorneys were unable to

demonstrate--both at trial and during the appeal--that

Sirica’s decision regarding the admissibility of the tapes had

jeopardized their clients' rights to a fair trial.”

As the defense continued to challenge and confront Judge

Sirica, the prosecution continued to present its case before

the jury. During this phase of the trial, some 130 documents

and pieces of physical evidence were introduced in addition to

the numerous witnesses who testified that the five defendants

had covered up the administration's Watergate involvement. In

his memoir, Sirica recalled that John Dean's nine-day

testimony and the White House tapes especially damaged the

defense because of the general consistency between Dean's

responses and the recorded conversations which were introduced
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into evidence. The opportunity for the jury to listen to the

tapes in their entirety, according to Sirica, aided the

prosecution because of the vivid details with which the

participants of these conversations discussed the cover-up and

other aspects of Watergate. Over the defense's objection, the

judge permitted portions of the tapes to be played that

contained discussions between Nixon and Dean over Sirica's

handling of the break-in trial. Dean, in one instance,

remarked.that the judge was a Wpeculiar animal" because of his

harsh sentencing of E. Howard Hunt that had been handed down

in the aftermath of his wife's death in a plane crash the

previous December. Nixon agreed. "That son-of-a-bitch gave

him thirty-five years," he exclaimed. This conversation, in

the context of over twenty'hours of tapes that the prosecution

played to the jury in.court, convinced Sirica that the defense

faced an uphill battle to exonerate the defendants in his

courtroom.”

Because of this.mounting evidence, the defense's attempt

to discredit Sirica continued, William Hundley, for example,

began his defense of Mitchell on November 26 by entering a

motion for severance from the case on grounds that the judge

had improperly permitted Haldeman and Ehrlichman to portray

the former attorney general as the architect of Operation

Gemstone. Sirica denied the motion. Shortly thereafter,

Huntley Objected to the judge's decision to permit.Mitchell's

testimony before the Select committee to be introduced at

trial on grounds that the ruling violated the hearsay rule.
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Sirica overruled the objection and allowed the introduction of

this evidence because the traditional prohibition against

hearsay was inapplicable in this instance and the jury needed

to know about Mitchell's testimony in order to determine

whether he committed perjury as the prosecution charged.

During Ehrlichman's defense, Frates renewed his attack on

Sirica when he accused the judge of improperly allowing the

prosecution to discuss his client's involvement in the

Fielding break-in on grounds that this information was

prejudicial to his client and that the Watergate cover-up was

not "directly related" to the Ellsberg affair.’9

A final noteworthy example of the defense's

confrontational tactics to discredit Sirica was Wilson's

objection to the judge's jury instructions. This illustration

is particularly significant because it reveals that the

defense resorted to frivolous claims as a means to divert the

court's attention from the more substantive issues of the

proceeding as much as possible. Wilson's specific objection

here concerned Sirica's definition of "corroboration" just

before the jury was sent out to deliberate. The judge, in

explaining this concept to the jury, stated that a verdict of

not guilty was required if the prosecution has "presented only

one witness who has testified to the falsity of a defendant's

Senate testimony, and no independent corroborating evidence of

the falsity of the defendant's testimony.” This instruction,

according to Wilson, constituted reversible error because

Sirica had not instructed that the "corroborative evidence
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necessary to sustain a perjury conviction is that which tends

to show the perjury independently. " Sirica overruled the

objection because he did not find any significant difference

between the two definitions. This ruling, as were as Sirica's

earlier denials to requests and objections from the defense,

were reviewed by the Court of Appeals in 1976 and.were denied.

Again, the defense failed to demonstrate that Sirica had erred

during the trial or that his handling of the proceeding had

jeopardized the defendants' right to a fair trial.60

VI

In his recollection of the 1973 break-in trial, Sirica

described his frustration when prosecutor Earl Silbert

declined to broaden the scope of his case beyond the seven men

who were accused of committing the Watergate burglary. He

became especially appalled and willing to respond when witness

after witness blatantly lied on the stand when asked.about the

possibility of White House involvement in either planning the

break-in or covering up CREEP's involvement of the incident.

“I'm sorry, I don't believe you," the judge scolded the four

Miamians when they claimed that the cash in their possession

had not originated from the Committee to Re-Elect. Because of

the McCord letter, which became the first tangible piece of

evidence that linked higher-ups to the scandal, Sirica imposed

lengthy provisional sentences on the defendants to coerce them

to cooperate with the FBI and prosecutors so that the case

could be solved in a speedy manner.61
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During the cover-up trial, Sirica was no less concerned

that the administration's full Watergate involvement was not

being revealed or discussed in his courtroom. On one occasion

during the lengthy proceeding, he remarked out of frustration-

-amidst Wilson' s attempt to disrupt him--that the trial's

fact-finding mission had not yet been completed despite the

prosecution's effort's thus far. "What we are trying to get,

members of the jury, is the truth of what happened....You can

sum up the case in one little word at the proper time--an

objective finding by the jury of the truth, T-R-U-T-H. That

is what we are trying to find out about the whole picture.“2

This admonition, however, did not prevent the defendants

from.covering up their own Watergate involvement“ One by one,

each of the five men denied any criminal behavior in the

scandal and blamed others for the wrongdoing that occurred.

Yet despite these persistent denials, and the defense’ s

ongoing attempt to disrupt and discredit the judge, Sirica

exercised. greater' restraint in ‘terms. of confronting' the

defendants than he had been during the break-in trial.

Moreover, his reputation as a tough judge who handed down

maximum prison sentences and fines did not apply to the trial

of the former White House and campaign officials. Several

developments and events during the proceeding illustrate this

relative lack of confrontation and reluctance to issue harsh

sentences in this case.

First, Sirica declined to question four of the five

defendants as well as witnesses whom he believed to have lied
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on the stand. His only major confrontation occurred during

John Mitchell's testimony which began on November 26. That

day, the former attorney general and.director of the Nixon re-

election campaign adamantly denied that he approved of the

Watergate break-in or that he had later covered up the

incident to protect the president. More specifically,

Mitchell insisted that he had not participated in the payment

of hush money to the burglars in general or to E. Howard Hunt

in particular. With these denials, Sirica sent the jurors

back to their motel and began examining the witness himself.

Why, he asked, had $429,500 been paid to the burglars unless

the Committee to Re-Elect had "some obligation to these

people?"

Mitchell replied that he did not know; he was still

trying to solve this puzzle himself. "I can’t enlighten you,

your honor," he stated. "I didn't start it. I didn't make

the decision. I didn't have anything to do with it."

The prosecution objected and declared that the record of

the trial thus far indicated that Mitchell had indeed

participated in the cash payments. Sirica, however, already

knew that Mitchell was involved in this scheme. He resumed

his questioning.

"Why was it necessary," the judge asked, "to give all

these thousands of dollars unless something was done for that

committee. . ..Why didn' t someone say, ’Why do we owe you

anything?'"

"I haven' t got a satisfactory answer yet in my own mind ,"
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Mitchell responded. _"I haven’t been able to understand why

all these thousands and thousands of dollars had to be given

to these men who broke into Democratic national headquarters

unless there was some obligation or unless there was something

wrong."

Sirica never asked what it was that could have gone

wrong. Instead, he turned the questioning back to the

attorneys and directed the proceeding to continue. As the

remaining defendants appeared on the stand to deny their

complicity in the cover-up, the judge refrained from

interrupting their testimonies altogether. This restraint,

when compared with the judge's frequent interruptions during

the break-in trial, indeed revealed a less confrontational

demeanor toward defendants who refused to testify to their

complete knowledge of the scandal and the degree of White

House involvement in it.63

A second illustration of this restraint was Sirica's

dismissal of two of the charges against Mitchell and

Ehrlichman even though he believed that they had likely

violated the laws in question. The judge made this decision

on November 25--one day before his questioning of Mitchell--

when he threw out charges that Mitchell and Ehrlichman had

lied to the FBI during its investigation of the Watergate

break-in. His reasons for doing so, Sirica explained to the

court, was his distaste for the statute under which the two

men were charged because its provisions threatened five-year

prison terms for making unsworn false statements to FBI
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agents. The prosecution, surprised that Sirica would make

such a decision in light of his reputation, declined to

challenge the ruling because of the numerous criminal charges

that remained. In his memoir, Sirica vaguely wrote that his

dismissal of the two charges was made for "technical reasons."

These reasons, however, reduced the likelihood that Mitchell

and Ehrlichman would face lengthy prison sentences in the

event of conviction.“

Finally, Sirica's sentencing in the cover-up case also

revealed his reluctance to punish the defendants for failing

to explain their complete knowledge about the Watergate

scandal during the trial. The convictions which produced

these sentences were handed down by the jury on January 1,

1975 after sixty-four days of trial and just two days of

deliberations. That day, Mitchell, Haldeman, Ehrlichman, and

Mardian were convicted on all remaining counts for their roles

in the Watergate cover-up; Parkinson, who was the least

involved of the five defendants, was acquitted. Relieved that

at least some justice had finally been realized in the case,

Sirica thanked the jurors for their service and advised them

not to speak to reporters on their way out of the courtroom.

He vacated his gag order which prohibited the attorneys from

talking to the media and.adjourned.the proceeding at 5:03 that

afternoon.“

On Friday February 21, the defendants faced Sirica one

last time for sentencing as their attorneys made final pleas

for leniency. John Wilson, for instance, reminded the court
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that Nixon had also participated in the Watergate cover-up and

that any prison sentence imposed on Haldeman would constitute

a greater penalty than the former president would ever endure.

Ira Lowe, a young attorney who was recently retained by

Ehrlichman, requested that his new client be sentenced to

public service work among Native American communities in New

Mexico instead of prison. Lowe explained that his

recommendation was fair to both society and to Ehrlichman

because public service would not "cost the taxpayers a peso."

Shrugging his head at this rationale, William Hundley declined

to make a statement on behalf of Mitchell and told Sirica that

he wanted to get the sentencing over with as quickly as

possible. Mardian’s attorney also declined to issue a

statement.“

Before pronouncing sentence, Sirica explained that he had

given "careful and serious thought" to the appropriate

sentences by considering several factors for each convicted

defendant in this case: the possibility of rehabilitation,

the extent to which incarceration would protect society and

attain justice, and the deterrent effect that would likely

result from the penalties handed down. That said, the judge

sentenced Haldeman, Ehrlichman, and Mitchell to a prison terms

of 2 1/2 to 8 years; later, he reduced the penalties to one to

four years because of favorable reports from probation

officers indicating that the three men expressed "sorrow and

regret" for their crimes. Mardian was sentenced to ten months

to three years imprisonment but was released in 1976 when the
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Court of Appeals overturned his conviction on grounds that

damaging evidence from Haldeman, Mitchell, and Ehrlichman

justified a severance from the case. Although each of the

defendants complained that Sirica had imposed harsh sentences

that were unjustified in this case, he could have imposed as

much as twenty-five years imprisonment on Haldeman, Mitchell,

and Ehrlichman for their role in the Watergate cover-up.

Mardian could have received up to fifteen years for his lesser

involvement in the scandal.67

With hindsight, then, it is clear that Sirica's posture

toward the defense during the cover-up trial was relatively

less confrontational and more restrained than his activist and

interruptive approach during the break-in trial even though

the defendants in both proceedings refused to reveal their

complete knowledge of Watergate in court. Explaining the

reasons for this shift in demeanor is a delicate issue because

Sirica never acknowledged that such a change had occurred.

Instead, he simply informed his readers why individual

decisions were made and left any remaining questions open to

interpretation.

Irregardless of whether his posture differed between the

two trials at all, it is certain that any explanation of

Sirica's degree of severity or confrontation towards criminal

defendants must consider not only the circumstances

surrounding the particular case at issue but also the reasons

why his reputation as "Maximum John" emerged in the first

place. Throughout his tenure as district judge, Sirica
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established a pattern of maximum sentencing when criminal

defendants remained unrepentant of their wrongdoing despite

overwhelming evidence that led to their convictions at trial.

To a lesser extent, he tended to stiffen the penalty when

guilty individuals refused to cooperate with investigators in

their respective cases or when defendants and their lawyers

abused Sirica's courtroom during any of the proceedings prior

to sentencing. There is no dispute that unrepentence and a

lack of cooperation with federal investigators--despite the

guilty pleas of the four Miamians--were noticeable factors

during the break-in trial of 1973, and these are two obvious

explanations for 'the judge’s. decision. to impose lengthy

provisional sentences on the defendants during that

proceeding.

Too much, however, can be made from these explanations.

To an even greater extent than the break-in trial,

unrepentence and a lack of cooperation with investigators

persisted throughout the cover-up trial as defense lawyers

attempted to undermine Sirica’s credibilityu ‘While it is true

that the judge’s reduction of the sentences occurred because

of favorable probation reports indicating that Haldeman,

Ehrlichman, and Mitchell appeared remorseful, the initial

penalties of 2 1/2 to 8 years were substantially lighter than

they could have been because of the serious crimes for which

these three men had received Convictions. It is misleading,

therefore, to suggest that non-cooperation and unrepentence

alone can explain Sirica's contrasting demeanors during the
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two criminal trials of Watergate.“

Other factors, however, played a more decisive role. In

terms of Sirica's degree of restraint prior to sentencing, two

developments were especially influential. First, Earl Silbert

was noticeably passive during the break-in trial, in sharp

contrast to Ben-Veniste and his colleagues, which prompted

Sirica to assume an activist role during the first proceeding.

The judge's specific complaint, as discussed in chapter three,

was that Silbert refused to consider the possibility of a

cover-up and to broaden the scope of his inquiry to White

House officials. This frustration is clear in Sirica's

recollection of this episode:

I think Silbert was naive and somewhat

inexperienced. I don’ t think it ever

occurred to him that people like John

Mitchell, Jeb Magruder, and Herbert

Porter would lie before a grand jury. . . .I

also think Silbert was too trusting of

his superiors in the Justice Department.

After the break-in trial, when Silbert

was bringing witnesses before the grand

jury in his investigation of the cover-up

of the break-in, he appeared one day in

my office and asked if I would permit the

grand jury to leave the courthouse to

take a witness's testimony. Without

asking why, I said no. "Bring the

witness here," I told him. He then said

he had hoped that would be my answer. He

later told me that the witness in

question was John Mitchell, scheduled in

the spring of 1973 for his second

appearance before the grand jury.

Silbert told me the request had come to

him from Henry Petersen, head of the

criminal division in the Justice

Department. Had I been in Silbert's

shoes that spring, I'd have said no to

Petersen myself.
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In sharp contrast to Silbert’s conservative approach to

trying cases, Ben-Veniste, James Neal, and the other members

of the prosecution assigned to the case were highly aggressive

and confrontational during the cover-up trial of 1974 and

1975. Sirica was especially impressed with Neal because of

his thoroughness. "He seemed prepared for every turn of

events," the judge later wrote. "Not a single legal question

arose that he hadn’t apparently anticipated and had ordered

researched by his staff.... More than any other lawyer in the

case, it was Neal who dominated the courtroom." Because of

this aggressiveness and thoroughness, Sirica had little reason

to interfere with the questioning of witnesses or to admonish

the defendants for denying any wrongdoing during their

testimonies. The .prosecution's competency, therefore,

encouraged Sirica to exercise restraint during the trial and

to instead establish the parameters of the procedure while

each side confronted each other in the presence of the jury.70

In addition ‘to ‘the jprosecution's tactics, the

availability' of the ‘White IHouse tapes as evidence also

increased Sirica's reluctance to confront the defense. Unlike

the break-in trial which lacked the introduction of any

evidence pointing to a White House cover-up, the existence of

the tapes to be used as evidence against Nixon's former

associates seemed to clinch the prosecution’s case as far as

Sirica was concerned, "The jury and the court heard the‘whole

thing--the profanity, the scheming, the plotting, the

development of false stories.as one layer after another of the
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cover-up began to disintegrate. . . .It was a solid case so

difficult to defend that I really couldn’t imagine what the

defendants’ lawyers would or could do."" Given the

incriminating nature of the taped conversations, Sirica had

little reason to fear that the details of the Watergate cover-

up would not be enunciated in his courtroom during the trial;

as a result, there was no justifiable need for him to

confront the witnesses as a means of uncovering the scandal.

The tapes spoke for themselves.

Finally, Ford’s pardon of the former president

contributed to Sirica’s relative leniency toward the defense

during the cover-up trial--particularly with respect to his

sentencing of Haldeman, Mitchell, Ehrlichman, and Mardian. In

this context, it is important to once again emphasize that

Sirica strongly opposed Ford’s unpopular decision in early

September, 1974--just weeks before the cover-up trial began.

The judicial process, according to the judge, had not run its

course because of the pardon. Although the grand jury was

fully prepared to indict. Nixon outright in IMarch 1974,

Jaworski and Sirica had favored postponing such an action

because the president remained in office and the impeachment

process had not reached its conclusion. Nixon, however,

escaped impeachment and removal from office by resigning, an

act which permitted him to maintain secret service protection

and a budget to maintain an office. Once Nixon left the

presidency, the special prosecutor’s office was prepared to

recommend an indictment from the grand jury, but Ford’s pardon
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once again--according to the judge--blocked any real attempt

to hold him accountable for his participation in the Watergate

cover-up and other criminal conduct during his administration.

In his memoir, Sirica boldly asserted that Nixon should

have been indicted immediately after leaving the White House.

"And then," he concluded, "no matter how long it took, [the

former president] should have stood trial. I take this view

not because I would wish any more suffering on Nixon and his

family, but because I feel it would have been better for the

country if the legal process had been allowed to run its

course. . . .I would feel better knowing that the final processes

of our system of justice had been permitted to function."n

Of course, the judge never asserted that the pardon

contributed to his relatively light sentences that he imposed

on the four cover-up defendants who were convicted. Such a

causation, however, nevertheless existed. According to

Sirica, Nixon was primarily responsible for Watergate because

he had created the conditions within the administration that

encouraged and facilitated the scandal to emerge. His

subordinates, though undoubtedly guilty of serious criminal

wrongdoing, had simply acted in a manner that was considered

acceptable because of Nixon’s direction, pressure, and

encouragement from above. And yet, argued Sirica, the former

president was "not treated in the same way as the other

defendants. . . .His associates served time in jail. He received

a large government pension, and retired to his lovely home in

San Clemente. I think.people still wonder whether the concept
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of equal justice under law really applies if one climbs high

enough in terms of wealth, power, or influence. All of my

life as a lawyer and judge, I have tried to make the idea of

equal justice mean something. I have always tried to treat

white collar criminals like other criminals. It still bothers

me that Richard Nixon escaped that equal treatment."”

Given this perspective and frustration, it is not at all

surprising that Sirica imposed substantially less than maximum

penalties on the cover-up defendants and that he lowered their

sentences even further later on. Had Nixon been awaiting

trial at that time, it is not likely that these decisions

would have been made because of the judge’s reputation and

history of handing down maximum penalties to convicted

individuals who refused to tell the whole truth in court. The

pardon, therefore, had a significant influence on Sirica’ s

actions as the Watergate case finally came to an end.

This influence, and the circumstances surrounding Gerald

Ford’s pardon of the former president, reveals what may have

been the greatest paradox of the entire Watergate drama.

President Ford, believing that the pardon was necessary to end

the trauma and to heal the nation, made a decision that

drained Sirica’ s determination to punish wrongdoing in as

rigorous a fashion as he had since his appointment to the

federal bench in 1957. Sirica’s conscientiousness as a jurist

was not enough to produce equal justice under the law in the

Watergate case.
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CHAPTER SEVEN

CONCLUSION

I

John Sirica continued his service as federal district

judge after his involvement with the watergate proceedings

ended. Though suffering a near fatal heart attack in his

chambers on February 5, 1976, he continued to preside over

criminal and civil cases--albeit on a part-time basis--until

his retirement in September 1986 at the age of 82.1 Although

his entire career spanned more then sixty years as a lawyer

and judge, only Sirica’s three-year involvement with Watergate

sparked the nation’s attention and transformed him into an

American‘ folk. hero because of his relentless and ‘well-

publicized pursuit of justice and accountability. How can his

role during the Watergate period be assessed historically

after more than twenty years since President Nixon’s

resignation?

In the final chapter of his memoir, Sirica argued that

patriotic duty was the primary contribution made by

individuals, like himself, who confronted the Nixon

administration and exposed the crimes that.were committed. "I

hope we have learned the value of citizens who do their duty,

who do the work set out for them by our laws and our system of

government," he wrote. "Like the scores of common citizens
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who served'unselfishly'on.the[grand juries and trial juries in

the Watergate cases, or the lawyers 'who prosecuted. and

defended in those cases to the very best of their ability....

the so-called heroes of Watergate were no more than people

doing what was right, doing their jobs whether they were

scared or exhausted or being criticized, or were all alone."

Sirica believed that it was this commitment that made his own

participation personally fulfilling and significant between

1972 and 1975. "I think I did do something for my country,"

he concluded. "I think I did my job as best I could. I think

I did my duty as a citizen and as someone fortunate enough to

hold a position of public responsibility in our system of

government."2

This assessment, while illustrative of Sirica’s views and

perspectives after his involvement in the proceedings ended,

leaves two issues unresolved under consideration in this

study: first, what were the dimensions of, and the reasons

for, Sirica’s historical significance within the context of

Watergate? and second, how can the judge’s role during this

period illuminate our contemporary understanding of the

scandal that drove Richard Nixon from office in 1974?

Throughout the Watergate episode, and during the three to

four years following the conclusion of the cover-up trial, few

Americans seriously questioned Sirica’s significance as a

judge whether they approved or disapproved his decisions. The

judge’s "Man of the Year" recognition from Tina in 1973, his

nine honorary degrees from colleges and universities, his
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twenty-two awards from various legal organizations and

associations, the "Draft Sirica for President" organization in

1976, and the wide circulation of his autobiography all

suggest that his Watergate role was indeed considered

important and influential at the time.

With hindsight, it is clear that Sirica was historically

significant as well because of the enormous impact that

directly resulted from his decisions and rulings during the

break-in trial in 1973, the battle for the White House tapes

from July of that year until Nixon’s resignation, and the

cover-up trial in 1974 and 1975. The judge’s confrontation

with the Watergate burglars, for example, occurred in large

part because he realized that Earl Silbert had not prepared

his case thoroughly or sufficiently. This confrontation,

combined with the likelihood that Sirica would impose lengthy

provisional sentences on the defendants, contributed to James

McCord’s confession that higher - White House and campaign

officials had engineered a multi-faceted cover-up of the June

1972 break-in. Although Sirica credited McCord for this

revelation and wrote that the Watergate case would "never have

been broken" if he had "elected to stand. pat," McCord

acknowledged in his own memoir and in the letter itself that

the probability of harsh sentencing led to his willingness to

confess. Once the letter was revealed to the public, Sirica

recalled, the "parade of people trying to protect themselves

began. This was the beginning of the end." Sirica’s

contribution to this result is clear indeed.
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A second source of the judge’s historical significance

were his rulings, beginning with the decision on August 29,

1973, that ordered President Nixon to submit recorded White

House conversations to the federal district court for

inspection. Had. these rulings not been issued, it is

virtually certain that the administration would have succeeded

in keeping the tapes secret, and this lack of disclosure would

have prevented the likelihood of impeachment and conviction of

the president in 1974. Of course, Sirica’s decisions are

important not only for what they ordered but why they were

made. Legal precedent, the administration’s widespread

illegal activity which was unrelated to national security, and

the grand jury’s criminal investigation all contributed to

Sirica’s thorough and well-researched decisions that required

disclosure of the tapes. The significance of legal precedent,

and Sirica’s adherence to the Supreme Court’s rulings on the

issue of presidential power, are especially evident when

judicial confrontations with the executive branch are

considered historically. Between 1790 and 1956, for example,

the Supreme Court adjudicated approximately 800 cases dealing

with presidential power. Of these, only thirty-eight, or less

than five percent, were decided against the president. The

Supreme Court, therefore, has expanded, rather than

contracted, presidential authority in many instances.3

This has been especially true when national security

issues needed to be resolved. The Supreme Court, for

instance, decided that the president’s war powers are
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virtually unreviewable; that these powers may be extended into

postwar periods; that he may order the execution of aliens;

that 100, 000 Japanese-Americans may be relocated and confined;

and that the Gulf of Tonkin Resolution constituted sufficient

congressional ratification for continued American combat in

Vietnam.‘

The Court, however, has ruled against presidents on

matters not related to national security. Thus, it decided

that specific provisions of the New Deal were

unconstitutional; that the president does not have an

unlimited ability to dismiss independent agency commissioners;

that Harry Truman could not legally order the federal

government to seize major steel mills during a strike; and

that the president does not have unlimited discretion to

refuse to spend money appropriated by Congress.’

Also unrelated to national security was Watergate.

Despite Nixon’s assertions to the contrary, his administration

participated in Watergate solely for domestic political

purposes. This factor, in addition to the extensive criminal

conduct of the White House, contributed to Sirica’s decision

which compelled an incumbent president to do an affirmative

act. Because of the established legal doctrines on the issue

of presidential power and the executive privilege as discussed

in chapters four and five, it is not at all surprising that

the Supreme Court upheld Sirica’s rulings on the tapes in Unfit

x, Nixon.6

It has occasionally been suggested that the legacy of
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"Earl Warren liberalism" contributed to the activist demeanor

of the judiciary during Watergate. This is a misleading

assumption. In g,§. y, hixon, each Nixon appointee, except

William Rehnquist who did not participate, voted against the

president. Judge Sirica, who had participated in Republican

Party politics and voted for Nixon, certainly did not have a

strong liberal reputation within the federal judiciary.

Moreover, the Warren Court limited its judicial activism to

civil rights, criminal procedure, and first amendment issues;

its legacy does not include confronting executive presidential

power» .Although it invalidated numerous state and local laws,

the Warren Court was reluctant to challenge presidential

decisions during its tenure despite the increased powers of

the executive branch during its tenure. Legal precedents

dating from the late eighteenth to the twentieth-centuries,

not Warren Court liberalism, contributed to Sirica’s decisions

which mandated disclosure.

As was suggested in chapter five, Judge Sirica

occasionally overreacted to Richard Nixon’s handling of

Watergate during the second phase of the tapes litigation, and

he specifically believed that the president had destroyed or

tampered with recorded conversations when evidence failed to

support this claim. In this respect, the judge’s personal

feelings and reactions differed little from the American

public at large which also distrusted the White House rather

severely after Archibald Cox’s dismissal on October 20, 1973.

Although Sirica’s emotions sometimes led to impulsive
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reactions from the .bench--as illustrated by the sudden

appointment of a panel of experts with dubious credentials to

investigate the eighteen-and-a-half minute gap--his adherence

to legal precedents and federal statutes enabled the

administration to receive a fair hearing throughout the

litigation. Sirica’s impulsiveness, in short, was tempered by

his conscientiousness and professionalism.

Finally, the judge’s Watergate role is historically

significant because of his handling of the cover-up trial. To

be sure, his specific actions throughout this proceeding had

little impact on events outside the courtroom because of

Nixon’s resignation and the end of the constitutional crisis

associated with Watergate. It is important to emphasize,

however, that the trial occurred at a time when the public’s

disillusionment with government became especially high because

of the scandal. Gerald Ford’s pardon of his predecessor,

however justified it may have been, re-enforced this

disillusionment because it created an appearance that the

cover-up was continuing even after the collapse of the Nixon

administration. The criminal trial of the former president’s

associates, and Judge Sirica’s competent and visible handling

of the proceeding, demonstrated that at least some justice was

still attainable and that the judiciary was still capable of

functioning well despite the trauma of Watergate. This

significance was realized by Sirica both before and after the

cover-up trial began. "I thought beforehand, and I believe

even more strongly now, " he wrote, "that this was probably the
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most important criminal trial ever conducted in this country.

That meant that not only were the president’s lieutenants on

trial, but so were the courts themselves. The nation was

watching to see if justice would be done, if a fair and final

verdict would be reached. In a sense, I felt I faced almost

as much of a trial as did Mitchell, Haldeman, Ehrlichman, and

the others."7

As was pointed out in chapter six, the competencies of

the prosecution and overwhelming evidence against the

defendants primarily contributed to four convictions in

January 1975. Unlike the break-in trial, Sirica had little

need to confront the defense or to interrogate witnesses at

length because the jury received sufficient evidence to reach

balanced verdicts without interference from the bench.

Sirica’s role, however, was nevertheless important because his

conscientiousness and thoroughness prevented reversible errors

from occurring despite the politically charged atmosphere and

the defense’s attempt to undermine the judge’s credibility.

In the end, Sirica’s reduction of the sentences demonstrated

that he was not an inquisitional judge who unfairly imposed

harsh sentences in an arbitrary manner; his reputation as

Maximum John did not accurately describe the judge’s handling

of the cover-up trial or severity of the sentences imposed.

II

To what extent can Judge Sirica’s involvement in the

Watergate proceedings contribute to an insightful and complete

understanding of the constitutional dimensions of the scandal

 

 



267

that drove President Nixon from office? More specifically,

does the judge’s role during the Watergate episode support or

discredit interpretations of ‘the scandal that. have been

articulated by various scholars since 1974? To answer these

questions, it is helpful to briefly consider sociologist

Michael Schudson’s 1992 study, flatazgata_in_Anaritan_Memgzy,

which explores the many ways the public’s attitudes regarding

the Nixon administration have changed over time. One

observation the author makes is that four constructions of

Watergate have emerged in the American psyche which explain 1)

how and why the Watergate scandal occurred, and 2) the

appropriate lessons that can be drawn from the experience.

The two dominant constructions, Schudson argues, are

conservative and liberal constitutionalism. The former, held

by opponents of post-Watergate legislative reforms that were

enacted during Ford’s presidency, may also be labeled "The

System Worked" constitutionalism because it argues that

Watergate demonstrated the ability of American political and

legal institutions to respond to serious scandals that

occasionally emerge. Because of the inherent durability of

these institutions, no special safeguards, like electoral

reform or judicially-appointed special prosecutors, are

necessary to prevent future Watergates from occurring; the

Constitution and the values it espouses are sufficient.8

Liberal constitutionalism, by contrast, suggests that the

"system almost did not work" because the lawlessness of the

Nixon White House abused democratic institutions that are
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frequently weakened.by human error and frailtyu Good luck and

the diligence of public servants, however, forced the

president and his subordinates to be held accountable for

their wrongdoing which led to the downfall of the

administration. "Our system worked," Walter Mondale wrote,

"but it worked only with the aid of a good deal of luck and a

great deal of hard work." Recognizing that Nixon’s cover-up

nearly succeeded, liberal constitutionalists have advocated

electoral reforms--such as those that were enacted between

1974 and 1976--to prevent serious political abuses and

corruption from recurring in the future.9

The remaining constructions of Watergate, proposed by the

radical Right and Left, emphasize that the scandal represented

a mere symptom of deeper and more fundamental weaknesses in

American political institutions. According to the former

view, articulated most notably by British historian and

journalist Paul Johnson, Watergate constituted a "media

Putsch" and "maelstrom of hysteria" in which Nixon was

ruthlessly driven from office by a conspiracy of liberal media

elites and Democrats on Capitol Hill.who refused to accept the

results of the 1972 presidential election. Because of the

"self-righteous political emotion" in which anti-democratic

elites in New York and Washington succeeded in forcing the

president to resign, the North Vietnamese army and Viet Cong

were encouraged to renew their attacks against South Vietnam

and to destabilize the non-communist governments in Cambodia

and Laos. "Watergate was a mess and nothing more," Johnson
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wrote. With minor variations, this position was Nixon’s own

construction of Watergate because it completely absolved him

from any criminal responsibility in the scandal as well as

blame for the fall of Saigon on April 30, 1975.‘0

According to the radical Left, Nixon’s abuses as

president were consistent with the growth of the "imperial

presidency" that had grown especially powerful since the

administration and New Deal programs of Franklin Delano

Roosevelt. Although proponents of the liberal view have also

recognized that the bureaucratization of the executive branch

contributed to Watergate, thinkers of the Left have also

suggested that the press and political establishment permitted

the nation to focus on Nixon’s specific abuses while failing

to address deeper weaknesses of the "system" which led to the

scandal in the first place. The president, therefore, became

the system’s sacrificial lamb that enabled an inherently

corrupt political order to remain in power. Proponents of

this construction, among others, included the San Francisco-

based "Bay Area Kapitalistate Group," leftist intellectual

Noam Chomsky, and historians Burton Bernstein and Leo

Ribuffo."

Although 'Schudson does not discuss Sirica in this

context, the judge’s involvement during the Watergate

proceedings can be considered as a means to test the

reliability of these four constructions. The centrality of

Sirica’s role between 1972 and 1975, and. his decisions

requiring disclosure of the White House tapes to the district
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court, raise immediate problems for thinkers of the radical

Right and Left. Paul Johnson, for example, declined to

consider why a Republican judge would confront the White House

so decisively because Sirica was not part of the liberal

"antidemocratic" establishment that was ultimately

responsible, in his view, for destroying President Nixon in

1974. Similarly, the author downplayed the erosion of Nixon’s

Republican congressional support as a significant political

development because he blamed Democratic politicians for

stirring up anti-Nixon hysteria in the country which made this

abandonment of support an all but certain outcome.

Irresponsible and elitist liberals, therefore, undermined the

Nixon administration according to Johnson; this conclusion is

unsupported by the evidence in this study which demonstrates

that Sirica’s participation in the proceedings significantly

contributed to this result.‘2

The radical Left similarly has left little consideration

for the role of Sirica to have carried.much significance--but

for very different reasons than those proposed by JOhnson.

Although leftists have differed amongst themselves in their

interpretations of Watergate, most agree that Nixon’s

resignation removed a mere symptom, as opposed to the

underlying causes, of the scandal“ Perhaps the most troubling

aspect of Watergate, according to these thinkers, is that

politicians, judges, and other representatives of the

establishment did not address the underlying political causes

of the illegal conduct that occurred. This failure has not
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surprise leftist intellectuals because of their assumption

that these officials were mere puppets of the very

institutions that perpetuated America’s chronic and long-

standing problems that led to Watergate. To be sure, this

construction gives some credit to Sirica, Rodino, Jaworski,

and others for exposing the Watergate cover-up within the

confines of their particular offices and limited authority to

act. The .radical Left, however, underestimates the

significance of the judge and his activities, as Barton

Bernstein, Noam Chomsky, and Leo Ribuffo have done, because

of their assumption that politicians and judges were unable to

solve America’s structural problems that produced the scandal.

The difficulty with this view is that Sirica’s independence as

a jurist--and his repeated confrontations with President

Nixon, Earl Silbert, and. other lawyers involved in. the

proceedings--discredit this conclusion.13

Unlike the constructions proposed by the radical Right

and Left, both conservative and liberal constitutionalism

explain watergate especially-well with respect to Sirica’s

extensive role during the Watergate proceedings. To determine

the reliability of these interpretations, it is helpful to

consider 1) Sirica’s views regarding the lessons of Watergate,

and 2) distinctions between the judge’s phases of involvement

between 1972 and 1975. To an extent, Sirica’s general

assessment. of ‘Watergate resembled conservative

constitutionalism because of his conviction that American

democratic institutions made the system function well; this
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success, in.turn, enabled the nation.to respond to the scandal

by demanding accountability for the illegal deeds that

occurred. "Everyone has a tendency to find heroes, to claim

that individual acts of decency or bravery or devotion bring

about great historical events," he wrote. "But I think the

lesson of Watergate is quite the opposite. I firmly believe

it was our system of government and our system of law that

ended that crisis and saved the very constitutional form of

government that gave us that system and those laws." The

judge then became more specific in his explanation of the

Nixon administration’s collapse. "The judiciary," he

continued, "was the critical branch of government in the

resolution of the Watergate crisis....It was the courts and

the law that throughout this crisis could compel that the

truth be told. Despite efforts in our executive branch to

distort the truth, to fabricate a set of facts that looked

innocent, the court system served to set the record

straight."“

A closer examination of Sirica’s analysis, however,

indicates that his views were more consistent with liberal

constitutionalism than its conservative counterpart. "I don’t

mean to suggest that our system guarantees that misuses of

power such as were engineered by the Nixon White House will

always be found out," the judge acknowledged. "There were,

without doubt, some amazing accidents, some incidents of pure

good fortune, that helped save us." ZFrank Wills’ discovery of

the tapes on the door at the‘Watergate.during the break-in, as

'9
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well as Nixon’s fateful decision to record his conversations

inside the White House, were two such incidents. Combined

with this "good fortune," according to Sirica, were the

efforts of such men as Bob Woodward, Carl Bernstein, Peter

Rodino, Sam Ervin, individual members of the Watergate grand

juries, and himself who ultimately held Nixon and his

associates accountable for their behavior. In this same

assessment, Sirica applauded the pre and post-Watergate

political reforms that have reduced the likelihood that

similar types of abuses will recur in the future. He

especially endorsed the independence of the Federal Election

Commission, strong campaign laws which require candidates for

national office to disclose the sources of contributions, and

the public financing of campaigns. Finally, he proposed new

legislation--which is presently advocated by the Clinton

administration--that would impose stricter regulations on

contributions from special interest groups to individual

politicians. All of these views are consistent with the

liberal constitutionalist construction of Watergate because

they emphasize the importance of individual participation and

added institutional safeguards to ensure that the political

and legal establishment can endure the trauma of scandal.”

Irrespective of Sirica’s recollection, the reliability of

the conservative and constitutionalist constructions depends

on the specific phase or aspect of the Watergate period under

consideration, ‘The conservative interpretation, for example,

explains Watergate especially well with respect to Sirica’s
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handling of the tapes litigation. In this instance, the

"system" indeed worked--as proponents of this view argue--

because existing legal precedents and statutes enabled the

federal judiciary to confront the administration’s refusal to

submit the tapes for inspection and to facilitate the grand

jury’s investigation of the cover-up. It is important to

emphasize in this context that Judge Sirica, throughout the

tapes litigation, justified his rulings requiring disclosure

on the basis of previous decisions issued by federal courts

even though Watergate was unprecedented in terms of its

magnitude and type of illegal conduct that occurred within the

executive branch. Sirica, therefore, did not abandon the

traditional role of district judge when he ordered the Nixon

White House to surrender the tapes; his conscientious

application of existing legal doctrines was sufficient to

achieve this result.

Conservative constitutionalism, however, does not

accurately construct the Watergate episode with respect to the

significance of the break-in trial. Here, Sirica stepped

outside the traditional role of district judge when he 1)

assumed the prosecution’s duties of confronting witnesses

during testimonies; 2) urged Congress to initiate its own

investigation of Watergate after the jury returned its

verdicts; and 3) issued severe provisional sentences as a

means to coerce the convicted burglars to reveal their

complete knowledge of the break-in . Liberal

constitutionalism, by contrast, reliably assesses the
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significance and impact of the trial because Sirica’s activist

and confrontational posture--combined with James McCord’s

decision to cooperate by writing his revealing letter to the

judge on March 20, 1973--empowered the judiciary to function

more effectively; the strengths of the "system" alone were not

enough to hold the Nixon administration accountable in this

instance.

On a broader level, Sirica’s involvement in the

proceedings suggests that Watergate constituted a multi-

faceted subversion of the Constitution which nearly succeeded-

-despite the strengths of the judiciary and the contributions

of individuals who unravelled the cover-up. Since 1974, it

has been suggested that Richard Nixon was the most corrupt

president in American history and that Watergate was

unprecedented because of the severity of the crimes that were

committed.16 At the same time, others have argued that Nixon

committed some of the same types of abuses as other modern

presidents but was villainized because his wrongdoing was

exposed.17

Neither assertion is historically reliable. The long and

complex record of John Sirica’s involvement in the Watergate

proceedings suggests that the scandal was unprecedented

because of the pervasive pattern and specific purpose of the

illegal activities that occurred, not because of the severity

of the crimes themselves. Though outraged with the Nixon

administration, Sirica was well aware that previous

presidents--including Lyndon Johnson, John Kennedy, and
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Franklin Roosevelt--had sanctioned such abuses as illegal

wiretapping, the use of federal agencies to harass political

opponents, and obstruction of justice. The judge’s anger with

the White House, however, was that Nixon and his subordinates

had repeatedly perpetrated the illegal activity while

attempting to undermine the judiciary during its cover-up of

the break-in. It is this repeated pattern of abuse that

transformed Watergate from a "third-rate burglary," as Ronald

Ziegler described the incident in June 1972, to an

unprecedented constitutional crisis that divided a nation and

its people. Despite this pattern, it is almost certain that

Nixon would have survived Watergate politically had it not

been for Sirica’s determination and persistence during the

break-in trial and his decisive handling of the tapes

litigation which demonstrated that Nixon was personally

involved in Watergate from the very beginning. That the judge

performed his duties in a conscientious manner without

violating the constitutional rights of the president or his

subordinates suggests that his historical reputation is likely

to remain a positive one in the years ahead.
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