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ABSTRACT

ACT 312 ARBITRATION
- AN EXPLORATORY STUDY -

By

Brian Richard Johnson

This study examined if environmental and contextual variables related to the
collective bargaining process for public sector law enforcement unions and
municipalities in Michigan would influence the use of compulsory
arbitration. Logistic regression models were constructed to determine what
environmental and contextual variables influenced arbitration. The first
model that analyzed environmental variables revealed that the form of
government, the wealth of the municipality, the number of employees, and
location within an SMSA positively parties using arbitration to resolve the
employment contract. The second logistic model surveyed 126 municipalities
and included the same environmental variables as the first model, while
including contextual variables related to the bargaining environment. This
model revealed the type of government and location in an MSA were the
only environmental variables that affected arbitration. Contextual variables,
meanwhile, including the ability to pay, perceived relationship and the use of
elected officials were found to have an impact on parties seeking Act 312

Arbitration over collectively bargaining the labor contract.
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Chapter 1
Introduction

Introduction

In many states and municipalities, police officers and other individuals
classified as essential service employees do not possess the legal right to strike
over the determination of a new collective bargaining agreement or contract.
Instead, types of legislation, varying among states, require the parties in
dispute to resolve their issues with the assistance of a third party impartial
judge or panel. These methods, known as alternative dispute resolution
techniques, serve to protect the interests of the general public while
maintaining labor peace. Without such mechanisms, a danger could exist for
the public as the delivery of essential services would be impaired or non-
existent during the labor dispute. One particular alternative dispute
resolution procedure, used in some states such as Michigan, is known as
compulsory arbitration.

Although a great deal of research has been conducted in public sector
alternative dispute resolution techniques, very little research has examined
compulsory arbitration to determine what factors inhibit or promote the
completion of the collective bargaining agreement. When examined in the
context of specific states, such as Michigan, the deficiency in arbitration
research is enhanced. This is because very little empirical research has been

conducted, while research that has been conducted is dated.
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2
As a consequence of this deficiency, this research will attempt to

determine what factors in the collective bargaining process lead to impasse
and the parties invoking Michigan's alternative dispute resolution process
known as Public Act 312. More specifically, this research will examine those
factors that surround the decision to use arbitration or to collectively bargain

the employment contract.

N ar

Legislation regarding compulsory arbitration for essential services is
not limited to the state of Michigan. Regardless of the geographical location,
legislation of this nature has generated a large degree of controversy. In fact,

the Michigan Municipal League has indicated that:

“entering compulsory arbitration, most of the risk is assumed

by the employer who is subject to a costly award.... Compulsory
arbitration has removed responsibility for the settlement of labor
contracts from the parties and has placed it in the hands of private
persons (arbitrators) who are not accountable to the taxpayers”
(Berrodin & Kurbal; 1980, p. 8).

Coupled with the controversies that arbitration legislation has
generated, much of the existing research was conducted in the late 1960's and
1970's. At the time that this research was conducted, police unions were in
their infancy, while management now had to address a new potential
opponent. As a result, early research attempts did not fully examine or
explain the impact that compulsory arbitration legislation had on the parties
involved or upon the citizenry. Instead, the research was exploratory and
descriptive in nature. The parties themselves, meanwhile, may not have had
a broad understanding of arbitration as an alternative dispute resolution

procedure. Although research of this nature was effective in providing a
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3
basic understanding of arbitration, many of the findings are now outdated

and limited.

The existing research is also fragmented. Research has been conducted
over many jurisdictions or states that have unique collective bargaining
statutes for their public employees, often making comparability between states
difficult and inappropriate. Research efforts have also focused on or
examined the actual outcomes of the impasse procedure instead of looking at
the process itself. As a result, the underlying dynamics and their effects on
negotiation proceedings remains unknown.

When coupled with the fact that these disjointed research efforts are
used to comprehensively explain impasse resolution and arbitration in
specific states, the danger of oversimplifying or misinterpreting the actual
arbitration process exists. This could also lead to a distorted or simplistic view
of why parties go to arbitration.

Related to the overall fragmentation of the examination of compulsory
arbitration, the same problems or faults exist with previous research
conducted in the state of Michigan. Although the preceding statistical
information provides a descriptive report, the question of why those issues
are brought to the arbitration panel and not collectively bargained remains
unanswered. Review of the literature also indicates additional research that
has been conducted has concentrated on specific dynamics of the process,
failing to look at Act 312 in a comprehensive fashion.

Research of this nature is also necessary when taken in the context of
the impact that police collective bargaining has in the state of Michigan.
According to Department of Justice statistics, in fiscal year 1990 there were
15,144 municipal and 3,263 county peace officers, comprising 18,407 full-time

police officers in 578 law enforcement agencies in the State of Michigan, while
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4
over 989 million dollars was expended by municipalities in Michigan in 1990

for police protection (Lindgren, 1992). These statistics alone indicate that
there are a large number of police personnel that could be affected by labor
disputes -- especially when considering that the majority of municipalities
and counties are organized in the state of Michigan. These statistics,
however, do not consider the social, political and economic ramifications
such labor disputes could cause. Coupled with the frequency of parties going
to arbitration, a comprehensive study of Act 312 arbitration is warranted.
Research of this nature is warranted for other reasons. Most
industrialized states have alternative dispute resolution techniques that are
similar to Public Act 312. Inasmuch, there is a need for both law enforcement
and municipal administrators to understand how their particular legislated
alternative dislpute resolution process impacts personnel management,
collective bargaining, and organizational effectiveness. Without knowing the
fundamentals of collective bargaining and arbitration, the success of the
police administrator and other municipal officials will be severely hampered.
Labor unrest can also lead to pathological organizational behaviors including

decreased morale, increased turnover and lost productivity.

Research Agenda

Although the existing research has provided a general understanding
of the qualitative features of the arbitration process and some quantitative
analyses, no research has attempted to investigate why some parties go to
arbitration while others do not, based on factors related to environmental
attributes and specific dynamics of the collective bargaining experience.

Hence, the fundamental dynamics of how the interactions of the participant's

in the process contribute to the overall product or outcome is deficient.
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5
By failing to examine the procedures in the context of the actual

participant's in the process, there exists, therefore, a serious need to
determine what, if any, factors lead municipalities to use arbitration, over
traditional collective bargaining activities. It is the purpose of this research to
expand the existing knowledge of arbitration in the state of Michigan by
examining those factors that predispose municipalities to invoke arbitration
over collectively bargaining the employment contract.

The collective bargaining and subsequent arbitration process in
Michigan requires the interaction of two primary parties -- the union or
association, and management or the municipality. If arbitration is invoked, a
third party or a neutral arbitrator also becomes involved. Furthermore,
several variables are involved in the negotiation process. Environmental or
demographic variables may affect the outcomes of the collective bargaining
experience. Likewise, the bargaining dynamics of the parties and their
relationship with the other party may affect negotiations. Through the
examination of demographic characteristics of municipalities and counties,
and the bargaining practices of negotiators, it is anticipated that those factors
or variables that predispose some parties to go to arbitration will be
discovered.

The determination why some parties go to arbitration requires the
construction of a model to determine what, if any, factors influence the use of
compulsory arbitration. This model will be constructed based on the existing
literature, interviews with labor leaders and practitioners, and general
information regarding public sector collective bargaining. In accompaniment
to the model, additional quantitative and qualitative information related to

the collective bargaining process will also be incorporated into the research.
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6
This will provide a comprehensive understanding of compulsory arbitration

in Michigan.
Public Sector Unionization - An Overview

Over the last three decades, the growth of public sector unionization
has surpassed the growth of unionization in the private sector. According to
the Bureau of Labor Statistics (1993), the total unionized workforce in the
United States in 1992 accounted for approximately 15.8 percent (or 16.4
million individuals) of all employed wage and salary workers. About three-
fifths of these union members were in private industry (9.7 million
comprising 11.5 percent of those employed), while approximately 5.7 million
were employed in the federal, state or local government, comprising 36.7
percent of those employed in that sector (Bureau of Labor Statistics, United
States Department of Labor “News” L2.120/2-12:992).

Unlike the private sector, where all collective bargaining activities are
governed by the National Labor Relations Act (NLRA) and related legislation
such as Taft-Hartly and Landrum-Griffen, there is no national labor policy for
the public sector. Instead, each state has its own collective bargaining
legislation establishing what, if any, employee groups have collective
bargaining rights. This has resulted in a patchwork of various public sector
labor laws across the United States. Some states, for instance, prohibit all
public sector collective bargaining, some have meet and confer rights, and
others have full-fledged collective bargaining rights, quite similar to those
provided in the private sector under the NLRA.

Another difference between the public and private sectors is the right
to strike. In the private sector, if a union and employer cannot agree on a
new contract, there is the economic weapon of the strike or lockout to achieve

a final resolution of the dispute. In the public sector, in certain states,
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7
individuals employed in essential services, such as law enforcement,

firefighting, and related services, are not legally permitted to strike. This is
out of the fear that essential public services may be disrupted and the safety of
the public may be at risk (McGinnis, 1989; Kruger, 1989; DiLuaro, 1989).

To offset the absence of the strike, some states have legislated a variety
of alternative dispute resolution techniques (ADR's) as a substitute for the
strike or lockout to promote labor peace in the essential services. ADR’s
procedures, according to Coulson (1985), are established mechanisms or
procedures that encourage an early settlement of a dispute by methods other
than litigation. Generally, there are three primary types of ADR techniques.
These include mediation, fact-finding and arbitration.

i Resolution Techni

Mediati

In mediation, a third party neutral or go-between assists the parties in
reaching an agreement (Somers, 1977). According to Balfour (1987), the
functions of the mediator can be divided into procedural, definitional, and
substantive functions. In these roles, the mediator is responsible for,
scheduling meetings and determining negotiation sites, meeting with the
parties jointly and separately, assisting in determining, explaining and
presenting the positions of the parties, identifying issues, and engaging in
substantive issues related to assisting parties in structuring proposals and
counterproposals. In short, the mediator changes the dynamics of the
collective bargaining experience while identifying those issues or positions
that may have contributed to the party's impasse. The mediator, however,
does not render a decision. The ultimate goal is to get the parties to

voluntarily to agree to a settlement through persuasion (Elkouri & Elkouri,
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8
1985) by increasing or facilitating communication between the parties, while

getting the parties to move toward settlement, if possible.

In mediation, it is anticipated that there is a willingness by both parties
to accept some compromises in their positions (Fossum, 1979). Gilbert (1987)
indicated that mediation serves a series of purposes including educating and
assisting the parties in gaining a better understanding of their positions,
reducing hostility, providing a problem-solving agenda, and presenting
alternatives in a context that allows all of the parties to save face.

According to Lewis et al. (1981), mediation is the most used and least
studied alternative dispute resolution technique as it is the least visible of
ADR techniques. Because of the "behind the scene" nature of mediation, and
the fact that some feel that it is more of an art than a science, it is difficult to
generalize and investigate scientifically.

Fact-finding is primarily a public sector impasse resolution process that
is located or initiated between the stages of mediation and arbitration. It can,
however, be invoked in the private sector under the Taft-Hartly Act or the
Railway Labor Act where the potential for a national emergency would result
if the parties were permitted to strike (Kochan & Katz, 1988). According to
Balfour (1987), fact-finding may also be referred to as a board of inquiry,
advisory arbitration or a special master process. The primary goal of fact-
finding is to settle disputes and to make public the positions of the parties by
the publication of the issues in dispute by a third party neutral individual or
panel (Hirlinger & Sylvia, 1988).

Like in mediation, the fact-finder does not render a decision. The role
of the individual or panel is to investigate or assemble all facts in the labor

dispute by conducting a fact-finding hearing. In this capacity, some propose
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9
that fact-finding is similar to arbitration because both procedures include a

hearing, testimony and findings (Lewis, et al., 1981). More specifically, the
role of the fact-finder is to hear the parties arguments, make the findings of
the hearing public regarding each party’s position, and then make some non-
binding recommendations (Helsby, 1988). In doing so, the fact-finder or
third party neutral serves a quasi-judicial role where their findings and
recommendations are made public (Somers, 1977).

Although the actual hearing process and the public presentation of
each party’s positions is a primary role of fact-finding, the process serves other
functions. Fact-finding may serve to make the parties re-think or clarify their
positions as those positions taken will be presented to the public (Gilbert,
1987; Ries, 1992). This pressure from the public may also make the parties
accept the fact-finders recommendations (Lewis et al., 1981). According to
Gallagher and Pegnetter (1979), fact-finding may also serve as a "sobering
effect” as the parties respond to the fact finder's report regarding the negative
and positive aspects of each party's position. This results in fewer cases and
issues preceding to the arbitration stage. The potential threat of, or invoking
of the fact-finding process may also motivate the parties to a negotiated
settlement.

There are some drawbacks to fact-finding. Fact-finding may not be a
viable solution to impasse when severe financial conditions exist. This is
because the distance between the parties needs or wants cannot be reconciled
or compromised to the degree necessary to reach a decision (Lewis et. al, 1981).
Gilbert (1987) indicates that parties in fact-finding may not present realistic
final-offers; instead they rely upon the fact-finder to dictate the terms of
agreement in anticipation that it will be more favorable. Likewise, those

states that have fact-finding followed by arbitration may have duplicative
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10
effects as both procedures are very similar in terms of the hearing and the

presentation of issues by the parties. Parties may also become dependent
upon fact-finding (McKelvey, 1969); and the availability of fact-finding may
extend the negotiations to fact-finding stage, so good faith bargaining occurs at
this stage instead of at the actual collective bargaining sessions (Zack, 1979);
and, according to research by Kochan & Katz (1988), fact-finding has a low rate
of settlement and it does not avoid strikes for those parties legally allowed to
strike.

Arbitrati

According to Nolan (1979) arbitration is a process where the parties in a
dispute voluntarily agree to be bound by or follow the decision of an
impartial person outside of a judicial process who base their decision on the
facts, evidence, and arguments presented in the form of a less formal setting
that resembles a judicial proceeding. Blacks Law Dictionary (1979) defines
arbitration as “the reference of a dispute to an impartial (third) person chosen
by the parties..... instead of carrying it to established tribunals of
justice....intended to avoid the formalities, the delay, the expense and
vexation of ordinary litigation” (p. 96). Coulson (1985) indicates that
arbitration involves giving a third party or a neutral individual, or panel, the
power to make a decision. Meanwhile, Feuille et al. (1985) considered
arbitration to be a dispute resolution tool that results in the arbitrator's
version of a fair settlement, because at the foundation of any dispute between
the parties is the issue or perception of fairness. Where the parties cannot
agree on a fair settlement, because of their disagreement over what a fair
settlement would be, the arbitrator must subsequently render the award.

There is one fundamental difference between mediation, fact-finding

and arbitration. Arbitration is a dispute resolution technique or tool that
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ends in a decision and not a recommendation (Kochan & Katz, 1988). There

are also two types of arbitration that are used in different situations. These
types include rights and contract arbitration that can be mandatory or
compulsory in nature.
T f Arbitrati

Rights Arbitrati

Rights or grievance arbitration is where a mutually selected impartial
judge or arbitrator must settle a dispute, or violation (or perceived violation)
on the application or interpretation of an existing collective bargaining
agreement, law, policy, or customary practice (McGinnis, 1989; Elkouri &
Elkouri, 1989; DiLauro, 1989). This right’s provision, however, is not
mandated by external law. Instead, a rights or grievance arbitration clause
must be negotiated into the collective bargaining agreement and it specifies
what, if any, issues are considered to be arbitrable or heard in the workplace.

The right’s arbitration clause found in the collective bargaining
agreement can be considered the “living contract” as it allows the grieving
party or parties a “voice” in the workplace, while also allowing the agreement
or specific clause in the collective bargaining agreement to be interpreted by
the third party neutral. Both of these aspects of components assure industrial
democracy in the workplace (Kruger, 1992). Rights arbitration is widely
accepted and used in the United States with approximately ninety-five
percent of the public and private sector contracts having some type of rights
provision (McGinnis, 1989).

Arbitrators used in rights arbitration are jointly selected by the parties
in dispute, pursuant to the agreed upon method of selection that was
predetermined in the collective bargaining agreement. Arbitrators can be

selected from rosters held by the American Arbitration Association (AAA), an
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arbitrator that is mutually agreed upon by the parties, a permanent arbitrator,

or an arbitration panel that is used by some large corporations in the United
States (Elkouri & Elkouri, 1985).

The role of the arbitrator in the arbitration hearing is quite diverse.
The arbitrator is responsible for scheduling the hearing, conducting all aspects
of the hearing, and writing the arbitration award. More specifically, the role
of the arbitrator in right's arbitration is to interpret what the parties intended
in the contract (Balfour, 1987). In doing so, the arbitrator must base the
decision on the “four corners of the contract” or the actual content of the
existing negotiated contract. In determining those situations where the
contract is silent or vague on the issue(s) in dispute, the arbitrator must
render a decision, based on the past practices of the parties involved. This
decision is then final and binding upon the parties (Kruger, 1992).

Rights arbitration has also been accepted and reinforced through
Supreme Court decisions. Through a series of decisions, the U.S. Supreme
Court has indicated deference to rights arbitration over the parties seeking
judicial relief. One of the most famous series of decisions, known as the
Steelworker’s Trilogy, examined the role of arbitration in terms of its finality
and preference over judicial decisions.

The preference for arbitration over court proceedings was indicated in

United Steelworkers of America v. Warrior and Gulf Navigation Co., 80 S. Ct
1347 (1960), where the U.S. Supreme Court determined:

The collective bargaining agreement is part of an attempt to
establish a system of industrial self-government, the gaps in
which may be left out to be filled in by reference to the practices
of the particular industry and of the various shops covered by
the agreement. The labor arbitrator is selected for his
knowledge of the common law of the shop and for his ability
to bring to bear considerations which may indeed be foreign to
the competence of the courts..... The ablest judge cannot be
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expected to bring the same experience and competence to bear
upon the determination of a grievance, because he cannot be
similarly informed (pp. 1351-1353).

Besides deferral to the arbitrator, in United Steelworkers v. American
Manufacturing Co., 80 S. Ct 1346 (1960), the Court examined the issue of
arbitrability. In this decision, the Court determined that their responsibility
in grievance arbitration was to simply determine if the type of dispute is
arbitrable under the collective bargaining agreement. This was based on the
contention that national labor policy favors arbitration and the “processing of
even frivolous claims may have therapeutic values of which those who are
not part of the plant environment may be quite unaware" (p. 1346).
Consequently, the Court would not determine the merits or claim of the
grievance as “whether the moving party is right or wrong is a question of
contract interpretation for the arbitrator” (p. 1346).
teelworkers of America v. Enterprise Wheel and Car

80 S. Ct 1358 (1960), the Court examined the enforcement of arbitration awards
and the role of the courts in reviewing and overturning arbitration awards.
Adopting a substantive-based position, the Court determined that if courts
have the final say or decision on the merits of the arbitration award, the role
of the arbitrator and right's arbitration would be undermined. Thus,
arbitration awards cannot be overturned “as long as it [the arbitration award]
draws its essence from the collective bargaining agreement” (p. 1361).
However, the Court also determined that “where it is clear that the arbitrators
words manifest an infidelity to this obligation” (p. 1362), the courts can refuse
to enforce the award.

Although right's arbitration is the preferred terminal procedure, a

party or parties could possibly seek relief from the courts, based on the type of
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grievance. If an individual has had a constitutional or statutory right

violated by the employer (such as Title VII of the 1964 Civil Rights Act, as
amended) after the arbitration proceeding, the individual has the right to seek
judicial relief through the courts (Kruger, 1992). This was decided in the case
Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974) where the Supreme
Court determined that “there is no suggestion in the statutory scheme [of
Title VII] that a prior arbitral decision either forecloses an individual’ s right
to sue or divests federal courts of jurisdiction” (p. 47).

ter itrati

Interest or contract arbitration deals with the creation of a new contract
or it occurs when there is a dispute about the creation of the new contract
(McGinnis, 1989). What makes this different from right’s arbitration is that
this type of arbitration involves the terms and conditions of employment
rather than the interpretation of the actual content of the existing collective
bargaining agreement. According to DiLauro (1989), interest arbitration is an
impasse-resolution procedure where one or more neutrals render a binding
decision to resolve a dispute over new contract terms. In the state of Ohio,
interest arbitration is known as conciliation, while the arbitrators are called
conciliators (Graham, 1988).

In comparison to rights arbitration, interest arbitration is not widely
used in the United States. According to McGinnis (1989), only three percent
of all public and private collective bargaining agreements include interest
arbitration. This is in contrast to Great Britain where almost all of the
collective bargaining agreements have interest arbitration provisions. This
process may not be used as often, because it has a greater impact than rights
arbitration since it deals with the actual creation of a collective bargaining

agreement.
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M Arbitrati

Rights and interest arbitration can also be mandatory where the parties
stipulate in their collective bargaining agreement or contract to submit issues
in dispute to arbitration (Hirlinger & Sylvia, 1988). This type of arbitration
may also be called voluntary arbitration, since it is not legislatively mandated.
It is generally found in rights-based arbitration.

Some jurisdictions in the public sector also has mandatory or
voluntary arbitration. Florida is one state that uses voluntary interest
arbitration. This alternative dispute resolution procedure is basically fact-
finding with non-binding decisions or recommendations made by the
arbitrator. These decisions, however, can be accepted or rejected by the parties

on an issue-by-issue basis (Magnusen & Renovitch, 1992).

Compulsory Arbitration

Compulsory or binding arbitration means that the parties must, by law,
submit their unresolved issues to an arbitrator who fashions an award and
settles the dispute (Kruger, 1981). This may also be called involuntary
arbitration as it is imposed on the parties by law (Public Service Research
Council, 1983). Binding interest arbitration was introduced as a replacement
for the strike (McGinnis, 1989) as many legislatures removed the right to
strike as a legitimate bargaining weapon for some employees. Hence, it is a
legislative creation requiring intervention by a third party, such as a
government agency or court, to intervene under certain situations or
circumstances to compel the parties at impasse to submit their dispute to
arbitration, regardless if they object (Dilts & Deitsch, 1984).

Generally, after submission to arbitration, the contract is determined by

the arbitrator and the award rendered is binding upon both parties
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(Liebeskind, 1987; “Binding Interest”, 1977). Compulsory arbitration can be

used in both private and public sectors when a strike by a particular industry
or service presents a danger to the public. Also, it is generally a public sector
phenomenon. Depending upon the state and professions that are included in
the arbitration legislation, there are also some variations to compulsory or

binding arbitration.

T (C I A rbitrati
rbitration

According to Chavala and Fox (1979), in conventional arbitration the
role of the arbitrator is to resolve an impasse based on their understanding of
“the best possible solution, typically designing a compromise settlement that
contains elements of the positions of both parties” (p. 179). Inasmuch, the
arbitrator fashions an award that does not necessarily have to represent either
party’s position. Rather, it can be a compromise or a decision based solely on
one side or the other (Somers, 1977). This type of arbitration allows
arbitrators the widest discretion since this procedure has no official limits or
rules, and the practical limits are established only by the parties” positions at
arbitration (Delaney and Feulle, 1984).

Conventional arbitration generally consists of a tripartite panel of
individuals. Each side selects one arbitrator and those two arbitrators then
select the third arbitrator. This third arbitrator or neutral usually makes the
final decision, allowing both parties some input into the final decision
(Kruger, 1981). Both parties agree beforehand to follow this arbitrator's
decision (Klatt, et al., 1978), and each party may have input into the post-
hearing deliberations (Kruger, 1981). The use of the tripartite panel is more

likely to force the neutral third party arbitrator to confer with the other
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arbitrators to compromise. This results in diminishing possible serious

budgetary consequences as the result of the award (Grodin, 1976).

Final-Offer Arbitration

Like conventional arbitration, final-offer arbitration can take place with
a single arbitrator or panel of arbitrators (DiLauro, 1989). However, the
arbitrator can no longer fashion their own award. The arbitrator is limited in
selecting either the management or union position and they cannot
compromise (Gallagher & Pegnetter, 1979). Instead, they must rely upon the
last best final-offers proposed by each party. Graham (1988) writes that the
basis for final-offer arbitration is the possibility of a total loss will make both
parties seek a middle ground regardless of their positions. According to
Somers (1977), the purpose of final-offer arbitration is to move the parties
forward and not back. This is accomplished because of the risk involved of
having the arbitrator base the award on the other party’s proposals.

Thus, the parties, according to Murray (1982) now control their own
destiny, knowing that the arbitrator's discretion is quite limited. As a result,
negotiators may be more responsible under this method since the actual
parties determine the choices that the arbitrator must make. This method of
arbitration also promotes greater amounts of information gathering and
concessionary activity, as the parties must anticipate the strategy of their
opponent and the neutral arbitrator (Bazerman, 1983). There are two
different methods or procedures under final-offer arbitration. The award can
be based on the entire or last best package, or on an issue by issue basis.

In last best package final-offer, the arbitrator is to choose among the
packages offered by each side. This prevents arbitrators from imposing their
version of desirable compromises on the parties in multi-issue disputes. It

may also induce parties to develop more reasonable positions, while also
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making the parties create their own settlement as they are forced to cooperate

(DiLauro, 1989).

Because of its structure, final-offer arbitration with package selection
gives arbitrators the least discretion since they must select either party’s offer
as a single package (Delaney and Feuille, 1984). This process also places the
blame on the arbitrator rather than on the parties if they should lose
(McGinnis, 1989). There are also some variations to final-offer by package.
One variation allows each party to submit two final-offer packages, which
gives the arbitrator more flexibility, while another alternative gives the
arbitrator a choice of three packages consisting of the fact-finders, employers
and employees final-offers (DiLauro, 1989).

Another type of final-offer arbitration allows the arbitrator to examine
the last best final-offer of each party on an issue-by-issue basis. (Kruger, 1981;
Grigsby & Bigness, 1988). Rather than selecting the party’s entire package, the
arbitrator must make a decision on each individual issue that is submitted to
arbitration, and then select either the union’s or employer’s final-offer.
(Gilbert, 1987; Delaney & Feuille, 1984). This process may offer more
flexibility in arbitration awards, while maintaining an incentive for parties to
reach a settlement prior to arbitration (Grigsby & Bigness, 1988). Issue by
issue selection diminishes the risk associated with final-offer by package
arbitration as the arbitrator can select from both offers every dispute in
question (Somers, 1977). One of the problems, however, with this process is
the parties may present many issues for arbitration as they are not
discouraged from limiting their issues to those of the greatest importance

(Gilbert, 1987).
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Other Types of Arbitration

Another variation is called hybrid arbitration. This is a mixture of
conventional and final-offer arbitration. An illustration of this type of
arbitration is in the state of Michigan where final-offer issue-by-issue
arbitration is used for economic issues and conventional arbitration is used
on all non-economic issues (Michigan Public Act 312, 1972) .

There is also fair and final arbitration. Fair and final arbitration directs
parties to negotiate to impasse and then present all unresolved issues that
may be legally presented to the arbitrator. Those issues that are not presented
to the arbitrator remain as is or they are not included in the final contract
(McGinnis, 1989).

There is also mediation-arbitration, or med-arb, that combines the
elements of mediation and arbitration (Gould, 1985). The strength of med-arb
is the fact that it combines the "hospitable environment of mediation with
the finality of a binding agreement” (Henry, 1988, p. 390). The use of med-arb
also results in the arbitrator not having to follow a strict legalistic perspective
that must be followed in traditional arbitration proceedings. Rather, they can
influence the parties in their mediation role as the parties know that they will
have the ultimate decision if the dispute should go to arbitration (Gould,
1985). Likewise, this arbitrator can also decide any issues that the parties
cannot settle on their own (Coulson, 1985). It may also reduce delays as
parties are forced to reveal and justify their true positions on issues that they
are defending (Gould 1985), while bringing the parties closer together through
the creation of offers and counter-offers (Henry, 1988). This process also
results in arbitrators having a great degree of authority, as they assist in
developing new terms under the contract while also serving as the arbitrator

if a mutual agreement cannot be achieved (Murray, 1982).
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Public Act 312

In 1969, Michigan was one of the first states to pass compulsory or
binding arbitration. Known as Act 312 (see appendix A), it is designed as an
alternative to the strike for essential public employees, while assuring the

delivery of public services and maintaining labor peace. The Act states that:

It is the public policy of this state that in public police and fire
departments, where the right of employee to strike by law is
prohibited, it is requisite to the high morale of such employees
and the efficient operations of such departments to afford an
alternative, expeditious, effective and binding procedure for the
resolution of disputes, and to that end the provisions of this act,
provising for compulsory arbitration, shall be liberally construed

Act 312 defines police and fire departments as “any department of a city,
county, village or township having employees engaged in as policemen or
fire fighting or subject to the hazards thereof.” Since its inception, ancillary
services such as 911 dispatchers and Emergency Medical Technicians (EMT's)
employed by municipalities and counties have been determined essential
service public employees and have been amended into Act 312.

As with other arbitration statutes, the objective of Act 312 is to expedite
public disputes, while providing equality in bargaining power between parties
where none may have formerly existed. As stated by Kruger (1985), Act 312
“acts as a fire station, always on call, ready to extinguish a stalemate in
collective bargaining” (p. 504). Unlike some states, Act 312 is a compulsory or
binding dispute resolution process technique for police, fire, emergency
medical services, and 911 operators. Covering both economic and non-
economic issues, Act 312 addresses only interest disputes. It does not settle

disputes arising under an existing contract (Posthuma, 1990).
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From January 1, 1990 to January 1, 1994, 159 awards have been issued

under Act 312, with 83 percent (n=131) of the awards involving law
enforcement agencies. These statistics suggest that Act 312 is a practical and
symbolic means to achieve labor peace. It is practical in the sense that
municipalities and police unions rely upon the procedure as an impasse
resolution technique. It may also serve as a symbolic message to the parties
that if agreement cannot be reached, a third party will intervene on behalf of
the parties to resolve the contract dispute.

As illustrated in Figure 1, Public Act 312 is a multi-stage alternative
dispute resolution procedure beginning with the collective bargaining process
between the parties. If the collective bargaining process leads to impasse,
however, the next stage is mediation of the dispute, followed by the petition
for arbitration, and the subsequent arbitration hearing and award. While Act
312 is a linear-based process, it is also flexible in the context that it allows the
parties in dispute to amicable settle the contract dispute at any stage before the

arbitration award is written.
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Figure 1
The Arbitration Process
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Mediati

Act 312 Arbitration is not immediately invoked at impasse. After
negotiations have broken down and impasse is reached, the dispute must be
sent to mediation by filing a mediation submission request which is a letter
requesting mediation with the Michigan Employment Relations Commission
(MERC). This request can be initiated by MERC or either party in the dispute.
This mediation request includes information on who filed the request, the
description of the bargaining unit, who the collective bargaining
representatives are, the number of bargaining sessions held before the filing
of the mediation request, issues in dispute, the expiration date of the contract,
and information related to all known representatives that were engaged in
the collective bargaining process.

MERC establishes a thirty day mediation period which begins on the
date of the filing of the mediation submission request. Upon the filing of the
request, the appointed mediator, as designated by MERC, has thirty days from
the filing of the submission request to schedule a mediation conference with
the parties. If, for some reason, the party that filed for mediation fails to
appear at the mediation hearing, the mediation submission request is
administratively dismissed. If the party that the mediation request is filed
against fails to appear for the mediation hearing, this action constitutes an
unfair labor practice.

After thirty days of the filing for mediation, a party can submit to
MERC for binding arbitration regarding any issue(s) that remain unresolved.
The only exception to the thirty day requirement is if the parties mutually
agree upon a mediation conference that occurs thirty days from the initial
filing of the mediation submission. Mediation, however, can be continued

after arbitration proceedings are initiated.



The responsibi

prmary responsibilit:
anference in terms ©
anducting the negoti
acontract is not agree
abiration, the mediat
mediation hearing, T
mediation, including r
¥as submitted, how
®ommendation op
Gspute to the parties
Compulsory Arbitrat;
Table 1 shows
e ears 199,196
mdicated, the Majoriy

N2anizas .
>Mzationg, This ¢

7



24
The responsibilities of the mediator are quite broad. One of the

primary responsibilities of the mediator is to manage the actual mediation
conference in terms of scheduling, notifying parties, managing and
conducting the negotiations between the parties, and drafting the contract. If
a contract is not agreed upon, and one of the parties submits to MERC for
arbitration, the mediator is also responsible for drafting a written report of the
mediation hearing. This report contains information on issues raised at
mediation, including resolved and unresolved issues, the date the dispute
was submitted, how many mediation sessions were held, and a
recommendation on whether it would be useful for MERC to remand the
dispute to the parties for additional collective bargaining (“Administration of
Compulsory Arbitration”, 1993).

Table 1 shows the number of mediation requests submitted to MERC
for the years 1990-1994 for both the private and public sectors in Michigan. As
indicated, the majority of mediation requests are generated by private sector
organizations. This can be attributed to the number of private industries and
organizations that exist in Michigan in comparison to the smaller public
sector.

When comparing the actual number of cases submitted for mediation
to those mediated in Table 1, in the majority of instances the parties
successfully bargained the labor contract without the assistance of mediation.
In comparison to other sectors, the public sector (both Act 312 and Non-Act
312 employee groups) has the highest mediation rate in proportion to the
total number of mediation notices filed. Those public employee groups that
fall under Act 312 legislation, meanwhile, have the highest mediation rate

(54.2 percent).
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This may suggest that there are some underlying dimensions or

dynamics in the public sector, particularly with those employee groups that
fall under Act 312, that inhibit the parties to collectively bargain a contract to
the same degree as in the private sector. The high settlement rate with Act
312 cases may also indicate that this alternative dispute resolution procedure
is successful in resolving the majority, but not all labor disputes, for those

employees that fall under the jurisdiction of Act 312.

Table 1
Public & Private Sector
Mediation Requests, Michigan 1990-1994

Year Cases Filed Act 312 Public Total - Private Total
& Mediated Non - Public Sector Private &

Act 312 Sector Public

1990 Notices Filed 245 1041 1286 1975 3261
Cases Mediated 153 361 514 101 615

1991 Notices Filed 230 850 1080 2120 3200
Cases Mediated 145 304 449 94 543

1992 Notices Filed 276 1038 1314 2017 3331
Cases Mediated 131 329 460 81 541

1993 Notices Filed 306 944 1250 1775 3025
Cases Mediated 156 363 519 109 628

1994 Notices Filed 292 1113 1405 1227 2527
Cases Mediated 146 360 506 91 597

1990-1994 Notices Filed 1349 4986 6335 9114 15344
1990-1994 Cases Mediated 731 1717 2448 476 2924

Mediation Rate 54.2% 34.4% 38.6% 5.2% 19.1%

Arbitrati

If mediation fails, the next step in the impasse procedure is to petition
MERC for arbitration. This written petition for arbitration provides general
information related to the parties involved in impasse, a copy of the most
recent labor contract between the parties, and copies of the last offer made by

each party in the attempt to settle the contract. This petition is then filed with
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MERC, and the other party in the dispute is notified (“Administration of

Compulsory Arbitration”, 1993). Either the union, employer, or MERC can
invoke the process. This process does not always result in the parties ceasing
negotiations. Parties may continue the contract negotiation process

Table 2 exhibits the number of petitions by MERC for the years 1990 to
1994 for all essential service groups. As indicated by Table 2, it is usually the
union that initiates the arbitration process. When examined in the context
that it is the union's or association’'s mission to maintain or increase the
benefits for its clientele, this finding was expected in the context of Act 312
arbitration.

The data from this table does raise the research question of what factors
lead the parties to petition for arbitration, over those parties that did not
petition MERC for arbitration. Table 2 also shows a relatively stable number
of arbitration petitions received per year from 1990 to 1994 (n=459), ranging

from 90 to 97 with an average of 91.8 arbitration petitions per year.

Table 2
Arbitration Petitions Received by Year

All Essential Service Groups
Michigan 1990-1994

Year Employer Union Joint MERC Total
Initiated Initiated Initiation Motion
1990 1 90 1 1 93
1991 2 81 1 0 84
1992 2 93 0 0 95
1993 1 89 0 0 90
1994 1 96 0 0 97
Total
Petitions 7 449 2 1 459
Total Percent 1.5% 97.8 4% 2 99.9%
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Unlike in mediation, during the arbitration proceedings an arbitration

panel determines the award. This arbitration panel consists of one arbitrator
chosen by both sides and a mutually agreed upon arbitrator or chairman
selected by the two parties. This mutually agreed upon arbitration chair is
selected or drawn from a list of three names of arbitrators from an arbitrator
panel list that is maintained and provided to the parties by MERC. Both
parties then are permitted to delete or strike one name from the list and
submit this list to MERC. MERC then designates one of the remaining
nominees from the list as the arbitration chair.

If an arbitrator is not selected within ten days of the parties receiving
the list, MERC may select an arbitrator (also known as the neutral chair) on
behalf of the parties. The parties may also mutually select an arbitrator who is
eligible for membership on the panel instead of relying upon MERC’s list

(“ Administration of....” 1993).

The Role of the Arbitration Chair

The role of the arbitrator consists of a triumvirate of responsibilities
before, during, and after the arbitration hearing. Regardless of the stage of the
arbitration process, the chair must be cognizant of the purpose and concepts of
arbitration and the procedures of Act 312. The chair's responsibilities also
varies with the experience of the parties. Those parties that have prior
experience in Act 312 and are collegial may require less guidance and control
by the chair. Conversely, those parties that lack that requisite knowledge and
have demonstrated a great deal of hostility may subsequently require more
ongoing activities or actions by the arbitration chair.

Independent of the degree of experience displayed by the parties, one of
the most basic responsibilities during the entire arbitration phase is that the

neutral chair maintains the professionalism and integrity of the arbitration
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process, while maintaining proper decorum. This, in turn, may result in a

more amicable relationship between the parties during the arbitration
process, while also resulting in the party’s more readily accepting the
decision(s) from the arbitration hearing.

Public Act 312 requires that the neutral chairperson has fifteen days to
schedule a pre-hearing arbitration conference with the other members of the
arbitration panel. If necessary, this may be conducted by a telephone
conference call. To adequately prepare for the pre-arbitration conference, the
chair must determine what their role will be in the context of what issues are
present and how they can assist the parties in resolving the employment
contract. This will require the chair to review the activities and events that
led to the petition for arbitration including the request for mediation, the
original petition for arbitration, and any other information and documents
that were written between the parties and MERC, if available. A review of the
history of the parties in dispute could also assist the chair in gaining a
comprehensive understanding of the bargaining environment and
malingering issues that may have promulgated the current petition for
arbitration.

Other administrative skills are also performed at the pre-hearing stage.
The chair is responsible for defining the role of the arbitration panel and
determining the procedural format of the hearing. The chair, for example,
solicits the parties to agree upon and determine where the arbitration hearing
will be held (i.e. a “neutral” location), and on what days, while estimating
how many days the hearing will encompass. This scheduling may prove to
be difficult as the chair must balance their schedule with all the persons that
have an interest in attending the hearing including those individuals

representing the municipality and union. As Act 312 requires that an official
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record be kept of the proceedings, the chair also arranges for the transcription

of the hearing.

The chair should also assemble all documents and evidence needed for
the arbitration hearing. This requires the chair, along with the delegates, to
determine and identify what issues will be heard and if they are economic or
non-economic in nature. The arbitration panel may also agree upon the use
of exhibits and other forms of evidence, including comparables. The parties
and chair may also agree upon using stipulations (that are general agreements
on issues and evidence applicable in the hearing) to expedite the arbitration
hearing. The chair could also issue subpoenas, arrange for depositions and
determine whether oral arguments or written briefs will be submitted to the
panel chair (“Administration of....” 1993).

The primary responsibility of the chair in the arbitration hearing stage
of Act 312 is to provide a fair and adequate hearing. Act 312 requires that the
arbitration hearing should be concluded within thirty days from the time of
the filing of the petition for arbitration, unless the parties agree to another
timetable format. Another responsibility of the chair is to keep the hearing
moving forward and expeditiously by focusing on the central issues identified
at the pre-arbitration hearing.

The chair is also responsible for maintaining the proper decorum and
maintaining a collegial environment at the hearing. As the fundamental
goal of arbitration is to amicably resolve the contract dispute, the hearing
should remain informal in comparison to legal proceedings. Therefore, rules
of evidence are not strictly followed. All evidence can be submitted and it is
the role of the arbitration chair to consider the weight of the evidence based

on its value or “face” (Kruger, 1992).



The function
berween the last best
eich party submits tul
meach pre-determin
it evidence prese
st forth n Section 9 «
fors on which a de

dedsion or award bag

Usually the nev
deegate tends to vote
% determined op th,
Reord or fagts presen
Xonfconomic issues
iration not on t
itration pane] to ¢
Beawarg or decision

Other commeq
terng includes gy
Pehearing including
MSentation of evide
Ifzom'toring the cross
ay, hearing e sum
e (i Necessary) ¢
oy, while Making
brm of ®idence, T

ﬁgao |

%N some queq
g,



30
The function of the arbitration panel in the hearing is to choose

between the last best offers of the parties on each economic issue. In doing so,
each party submits to the arbitration panel their last best offer of settlement
on each pre-determined (agreed upon by the parties) economic issue. Based
on the evidence presented at the arbitration hearing and on the requirements
set forth in Section 9 of Act 312 (see Appendix A), that defines or sets forth the
factors on which a decision can be based, the arbitration panel renders a
decision or award based on the majority of the vote for each issue in dispute.

Usually the neutral arbitrator has the deciding vote as each party’s
delegate tends to vote for their own offer. In terms of issuing awards, awards
are determined on the material and substantial evidence based on the whole
record or facts presented during the arbitration proceeding (Kruger, 1985).
Non-economic issues, meanwhile, are determined through conventional
arbitration -- not on the last best offers of the parties. This requires the
arbitration panel to engage in conventional negotiation strategies to fashion
the award or decision (Kruger, 1981).

Other common activities the chair is involved with in the arbitration
hearing includes overseeing and monitoring various stages and activities in
the hearing including: the opening statements by each party; the
presentation of evidence; swearing in witnesses; issuing subpoenas;
monitoring the cross-examination of evidence; framing issues and questions;
and, hearing the summations by both the parties. The chair should also
assure (if necessary) that witnesses are helped to clearly express what they
know, while making judgments as to the character of witnesses and other
forms of evidence. The chair may also reconcile conflicting testimony and

engage in some questioning of the issues present to assist them in writing the

award.
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Because the arbitration hearing is a diagnostic resolution process, the

chair should take a liberal perspective on the introduction of evidence, being
careful no to bias the hearing. Both the panel and chair determine how much
weight to give a particular piece of evidence when rendering a decision on
the issue(s). Hence, each party should have the opportunity to present their
perspective of the case or issues with the chair remaining neutral while
keeping the hearing moving forward and interfering with the parties
presentation of the issues.

The chair, at their discretion, can also take on the role of a quasi-
negotiator. While not officially recognized by MERC or Act 312, the neutral
chair can also take the role of a mediator-arbitrator. In this role, the chair may
provide “suggestions” as to how the parties should vote on the issue, based
on their perception or opinion of the issue. The chair also has authority to
remand the dispute to the parties if they perceive that they have not
adequately prepared for arbitration, or did not fully negotiate the issues to
impasse. The chair can also call for adjournments, if necessary.

Following the arbitration hearing, the role of the arbitration chair
changes to that of a legislator. Unlike in grievance arbitration where the
arbitrator serves as a judge, examining and interpreting the substantive issues
in the existing collective bargaining agreement, the chair in contract
arbitration does not interpret an existing agreement. Instead, the arbitration
chair creates a new employment contract from information presented at the
arbitration hearing. According to the requirements set forth in Act 312, the
arbitration award be written within thirty days of the adjournment or another
period of time agreed upon by the parties.

While there are no specific guidelines in writing the award, the

arbitration chair is to write and publish a complete and thorough arbitration
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award. Inasmuch, the written award should be comprehensive in the context

that it addressed and fully discussed the issues in dispute, the positions of the
parties on each issue, and the decision of the arbitration panel.

In writing the award, the chair determines the relevancy, weight and
authenticity of the evidence presented by the parties. Some of this evidence
will include the (transcribed) record of the arbitration hearing, stipulations by
the parties, comparables, testimony, exhibits, and joint exhibits. The
arbitrator must also use the delegate's vote on each of the issues in dispute in
their decision or award. Often, each party also submits a post-hearing brief
(prior to the chair’s decision) to the chair and the other party, pres-enting their
positions and arguments for the chair to consider. If the award is not based
on the record or evidence presented at the arbitration hearing, the award may
later be vacated by a circuit court, if appealed by one of the parties.

Following the publication of an arbitration award, the chair is also
responsible for the submission of the arbitration award to MERC. The
arbitration chair is also responsible for disseminating and reading the award
to the parties in dispute by holding a post-arbitration meeting. At this
hearing, the chair presents their decision(s) or award to the parties in dispute.
This, in effect, brings closure to the hearing as the rationale for the award is
explained to the parties.

There is, however, one exception to the chair writing the award. This
is known as memorializing the award. Memorialization of an award occurs
when the parties mutually agree upon the new collective bargaining
agreement during (or before) the arbitration hearing. For a variety of reasons
(including financial and political based reasons or if the issues are
controversial) the arbitrator is asked to write the award. This in effect, shields

the delegates and parties from responsibility for the award. The decision,
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burden and possible blame for the decision is now displaced to the arbitration

chair.

Additional Requirements
Other requirements established by MERC include proscribed time

frames in the arbitration process to ensure timely arbitration decisions. Some
of these time limits or guidelines include a fifteen day limitation from the
time the petition is received by MERC and having the parties establish their
arbitration panel representative, a thirty day time period to appoint the
chairperson, and a three-hundred day period for the chairperson to submit
the award or decision to MERC. As shown in Table 3, from 1990-1994 the
proscribed time limits established by MERC for stages in the arbitration
proceedings were seldom met.

Proscribed time limits are not met for a variety of reasons including
activities related to the pre-arbitration process and activities that occur during
the arbitration hearing. For instance, the complexity of the arbitration
hearing may cause the parties to extend the arbitration time frame. Multiple
issues, complex situations, extensive use of witnesses and experts, and
motions for continuance by the parties may also prolong the hearing beyond
the time limits.

Another factor that may result in not meeting the time limits set forth
in Act 312 is that the parties may mutually agree upon another time frame to
extend the arbitration hearing. This exemption is actually set forth in section
6 of Act 312 that states that the “hearing conducted by the arbitration panel
may be adjourned from time to time, but, unless otherwise agreed by the
parties, shall be concluded within 30 days of the time of its
commencement....” This may occur because one or both of the parties may

need additional time to prepare for the hearing or out of anticipation that the
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parties will amicably settle the contract before the intervention of the

arbitration chair and the invocation of the arbitration hearing. Hence, the Act
offers some flexibility, as it balances the needs of the parties. Yet, it also

assures a prompt closure through its leglislatively created timelines.

Table 3
Arbitration Time Frame Report

All Essential Service Groups
Michigan, 1990-1994 *

Year Petition Received... Total Cases  Time Limit % Within Limit
To Panel Assignment 80 15 days 13.8%
1990  Arbitrator Appointed 66 30 days 4.5%
Award/Report Received 35 300 days 17.1%
To Panel Assignment 68 15 days 5.9%
1991  Arbitrator Appointed 82 30 days 9.8%
Award/Report Received 23 300 days 30.4%
To Panel Assignment 85 15 days 12.9%
1992  Arbitrator Appointed 70 30 days 15.7%
Award /Report Received 38 300 days 10.5%
To Panel Assignment 87 15 days 17.2%
1993  Arbitrator Appointed 80 30 days 5.0%
Award/Report Received 31 300 days 29.0%
To Panel Assignment 75 15 days 29.3%
1994  Arbitrator Appointed 87 30 days 21.8%
Award/Report Received 36 300 days 16.7%
* In days

Besides the determination of the award by the arbitration panel and
chair, other alternatives exist to resolve the dispute even though arbitration
has been requested. As displayed in Table 4, the majority of cases are settled
by the parties after petitioning MERC for arbitration (53.4%), followed by an

actual arbitration award (35.8%). This suggests that the petition for arbitration
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may serve an impetus (or threat) for the parties to engage in more serious

forms of bargaining to avoid an arbitration award. Other alternatives that
exist during the arbitration stage can include administrative dismissal by
MERC if it is perceived that the parties had not bargained to impasse, either
party withdrawing their request for arbitration, or the case being settled

through mediation.

Table 4
Method of Settlement
All Essential Service Groups
Michigan, 1990-1994 *

Year Admin. Withdrawn  Settled by Settled in Arbitration  Total
Dismissal by Parties Parties Mediation = Award

1990 4 5 52 2 34 97
1991 3 1 63 2 23 92
1992 1 5 37 4 37 84
1993 3 4 45 1 30 83
1994 1 8 40 4 35 88
Total

1990-1994 12 23 237 13 159 444
Total

Percent 2.7% 5.2% 53.4% 2.9% 35.8% 100.0%

The total number of cases heard does not coincide with the total frequencies in Table 2

because cases may be heard in different years from which the petition for arbitration
was received by MERC.

Act 312 also provides a great deal of power to the arbitration panel by

limiting judicial review of the panel's decision. Section 10 of Act 312 states:

A majority decision of the arbitration panel, if supported

by competent, material and substantial evidence on the whole
record, shall be final and binding upon the parties, and may be
enforced, at the instance of either party or of the arbitration
panel in the circuit court for the county in which the dispute
arose or in which a majority of the affected employees reside.....
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Hence, if the municipality fails to abide by the award, it can be enforced by

having the arbitration panel or either party appeal the award in the circuit
court in the county where the dispute occurred or where the majority of
affected employees live. An arbitration award, however, differs from court
decisions in the context that prior awards have no precendential value. Thus,
the courts cannot refer to earlier arbitration awards or cases for guidance.

For an award to be overturned by the courts (according to § 12 of Act
312) it must be demonstrated that the arbitration panel exceeded their
jurisdiction, or “the order is unsupported by competent, material and
substantive evidence on the whole record; or the order was procured by

”

fraud, collusion, or other similar and unlawful means....” The award must
also be based on the record made at the hearing to stand up to court
challenges. If not, the court will overrule the arbitration award (Kruger,
1985). According to Berrodin and Kurbel (1980), parties seldom appeal the
arbitration award.
Conclusion

Without attempting to overstate the importance of this dissertation,
this study is significant for several reasons. First, the terminal goal or
preferred method of a contract negotiation in any collective bargaining
experience is to create a mutually agreed upon contract that is acceptable by all
the parties involved. Arbitration defeats this as conflict may exist after the
creation of the contract by the third party. Although labor peace is achieved,
relations between the parties may be strained, affecting the employment
relationship, productivity and future contract negotiations. As a
consequence, it is important to determine what, if any, factors inhibit the

collective bargaining experience.
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Second, a current need exists in the field of police labor relations to

examine compulsory arbitration in a comprehensive dimension, as a large
amount of the existing research on compulsory arbitration is descriptive,
while the balance has yet to fully investigate those factors that lead to
arbitration. This lack of research was best illustrated by Crawford (1981) who
indicated that “to design better arbitration schemes, and better bargaining
environments in general, impasses must be avoided as possible; to avoid
impasses, one must understand what causes them” (p. 209).

A third reason for this research is the strength of the methodology.
This study combines elements of descriptive, exploratory and explanatory
research with qualitative and quantitative data. This research will be
achieved by examining the arbitration process, survey research and archival
data. This method is well suited to a topic that has not been studied in any
detail. Though not a formal test of a theory, this method has an advantage.
Babbie (1983) asserts that the value of a less formal approach is that
“structured inquiries may overlook relationships not anticipated by formal
hypotheses” (p. 93).

This approach will be a significant departure from existing research on
compulsory arbitration. This research will focus on the actual elements in
the collective bargaining process that leads to a negotiated contract or
arbitration. It is anticipated that this type of research will provide a greater
understanding concerning what factors lead parties in the essential services to
arbitration in the state of Michigan.

It is anticipated that by structuring such a model, parties will be better
able to understand how their behaviors, organizational dynamics, and
environment interact or affect the collective bargaining process. By

determining what factors or variables lead parties to arbitration, intervention
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techniques can then be created to alleviate the number of parties going to

arbitration, improving the overall collective bargaining process and

experience for the parties involved.



Chapter 2
Review of the Literature

Both rights and interest arbitration are quite old. Nolan and Abrams
(1983a) write that as early as the 17th century, England had a process similar to
modern labor arbitration. As early as 1640, Colonial courts were using
arbitration to resolve disputes over wage rates (Nolan and Abrams, 1983a),
and early leaders such as George Washington called for arbitration if there
was a dispute over his will (Elkouri & Elkouri, 1985). LaRue (1987) also
indicated that an early use of interest arbitration was in the 18th century in
copper mines in the state of Connecticut.

Private Sector Growth

It was not until the 19th century, however, that interest arbitration was
used by U.S. labor organizations in the private sector. With the growth of
unions after the Civil War, there was increased demand by labor to have
interest arbitration. In 1871 the Workingmen’s Benevolent Association
selected a neutral to decide their terms and conditions of employment. The
Knights of Labor in the 1880’s also supported and called for legislation to
enforce the decisions of arbitrators, and the Amalgamated Association of
Street Railway Employees of American in 1892 also called for voluntary
arbitration (La Rue, 1987). Labor leaders such as Samuel Gompers were in
favor of voluntary arbitration over the creation of contracts. Industrialists

such as Andrew Carnegie also supported voluntary arbitration with a binding

39
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decision. Generally, however, during this period employers were quite

opposed to unions and accepted them only under great pressure. Hence,
arbitration was accepted even less by the employers than the thought of a
unionized workforce (Nolan and Abrams, 1983a).

Regardless of the animosity that existed between employers and
unions, influences from the federal government resulted in arbitration being
adopted and used in those vital economic sectors considered vital to the
United States. One of the first industries to experiment with arbitration, at
the request of the government, were the railroads. The first federal law
regarding arbitration for railroad disputes was the Arbitration Act of 1888.
This Act called for a panel of three arbitrators - one chosen by each side and a
neutral to prevent the strikes of railroad workers over the negotiation for a
new contract (Nolan & Abrams, 1983a). Later in 1898, the Erdman Act
replaced the 1888 Arbitration Act that established a permanent machinery for
mediation and arbitration (LaRue, 1987). Likewise, the Newlands Act of 1913
created a permanent three member board that could intervene without either
party requesting assistance. This Act also allowed parties in the interest
dispute to select a three person arbitration board. If the parties did not select
an arbitration board, a six person arbitration board would be selected by the
Board of Conciliation and Mediation. In 1920, the Transportation Act was
passed that included components similar to contemporary compulsory
arbitration. However, decisions rendered by the nine-member Railroad Labor
Board were not legally enforceable. Later, in 1926, the Railway Labor Act was
created. Amended in 1934, this Act called for a five member Board of
Mediation that was empowered to engage in interest arbitration and render a

binding decision on the parties. This Act, with it's 1934 amendments, still
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governs activities in the airline and railroad sector today (Nolan & Abrams,

1983a).

Paralleling the earlier successes by the government in the railroad
industry, institutions, now without the prompting of the U.S. government,
attempted to introduce arbitration as an impasse resolution technique. These
included the coal, newspaper, textile, and clothing industries. As early as 1871,
a neutral was selected to determine the terms and conditions of employment
between the Anthracite Board of Trade and the Miners' Workingmen's
Benevolent Association in Pennsylvania. One of the more significant
advances from the textile industry in grievance arbitration was the "Protocol
of Peace.” Established by Louis D. Brandeis in 1910 as an alternative to the
strike, a Board of Arbitration would now have a final and binding decision on
whether a strike or lockout could be called (Nolan & Abrams, 1983a). Later, in
1911, an agreement between Hart, Schaffner & Marx and the United Garment
Workers resulted in the settlement of the strike while creating an arbitration
board for contract disputes (Nolan & Abrams, 1983a).

Other attempts at interest arbitration also emerged in the private sector
at this time. The National Civic Federation grew out of the Chicago Civic
Federation at the turn of the 20th century. At their 1901 convention
representatives of industry and labor, for the first time, agreed in advance that
there should be a third-party dispute resolution technique established in
advance of any dispute, with an emphasis over interest disputes rather than
grievance or contract disputes (Nolan & Abrams, 1983a).

Although interest arbitration was present in many of these early
attempts, the majority of the early impasse activities were geared toward
grievance arbitration. It was not until World War I when the United States

government actively used interest arbitration by establishing the National



War Labor |
essential or
aeated for
significant |
any labor d
However, t
course of 1t
disputes,
feasible im
1933a).

Th
e origins
Nationg] L
0 prevent
March, 19
o)
ovide Te

"Salution,



42
War Labor Board (NWLB) to assure that no strikes would occur in the

essential or defense-related industries. Operating through adjustment boards
created for specific industries, the NLWB and its boards proved to be
significant in the promotion of labor peace because they could intervene in
any labor dispute. They also had both conciliation and arbitration powers.
However, the NLWB had no enforcement powers. Nevertheless, over the
course of its existence the NLWB resolved more interest than grievance
disputes. These actions by the War Labor Board proved that arbitration was a
feasible impasse resolution tool to ensure labor peace (Nolan & Abrams,
1983a).

The first major use and advance of interest arbitration was not until
the origins of World War II. In 1940, President Roosevelt established the
National Defense Advisory Board that relied upon mediation and persuasion
to prevent labor unrest. As this Board lacked power to resolve disputes, in
March, 1941, a new organization called the National Defense Mediation Board
(NDMB) was created. The NDMB was authorized to make investigations,
provide recommendations, and assist parties in establishing dispute
resolution systems. Again, however, the recommendations made to the
parties were not binding. They were only “stern” recommendations, based on
threats or intrusion by the government that resulted in the NDMB being
unsuccessful to prevent strikes. In January 1942, with the United States
having declared war on the Axis Powers, the War Labor Board (WLB) was
established which was now empowered with final and binding decisions on
the parties (Nolan and Abrams, 1983b).

The WLB was established by Executive Order to ensure that products
and materials needed for the war effort would not be disrupted by strikes

(Kruger, 1981). To achieve this, over one-thousand mediators, fact-finders
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and arbitrators were authorized by the twelve member War Labor Board to

assume jurisdiction over any labor dispute that would impair the war effort.
The major philosophy of the WLB was that the parties should choose their
own procedure(s) for resolving disputes. If disputes were not resolved by the
parties, however, then compulsory arbitration would be used and the twelve
member Board would render a binding decision (Nolan and Abrams, 1983b).
Although the majority of efforts arose from the attempts of the federal
government, state and local governments also began using arbitration in the
nineteenth century. In 1878 Maryland passed legislation that provided for
local arbitration (LaRue, 1987). Likewise, Nolan and Abrams (1983b) indicated
that by 1900, twenty-five states had legislation related to arbitration. During
the World Wars many of the states also passed legislation preventing strikes.
With a new and unprecedented strike wave in 1947, some states also passed
compulsory arbitration statutes to control strikes in the essential public
services. The majority of these laws proved to be unsuccessful as they
interfered with federally regulated industries such as the utilities, and they
were often applied in situations which did not prove to be true public sector

emergencies (Nolan and Abrams, 1983b).

Public Sector Growth

Since the public sector is not covered by the National Labor Relations
Act (NLRA), collective bargaining for public-sector employees had to be
granted on a state-by-state basis. The main impetus for states to adopt
collective bargaining rights for public employees was in response to the
federal government. In the late 1950's and early 1960's, federal employees
began to demand to be allowed to bargain over the terms and conditions of
their employment. Eventually, in 1962, with the origination of Executive

Order 10988 by President Kennedy, federal employees were granted the right
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