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ABSTRACT

PRINCIPAL-AGENCY IN AMERICAN COURTS:
PERSPECTIVES ON THE HIERARCHY OF JUSTICE

By
Sara Catherine Benesh

For many years, the scholarship on judicial decision making was limited to one
admittedly unique court: the United States Supreme Court. However, scholars have
begun to appreciate the importance of the lower federal courts, as the Courts of Appeals
has become, for all intents and purposes, the final arbiter of the law. The Supreme Court
decides less than 100 cases each year, while the caseload of the Courts of Appeals is
consistently expanding. Given this phenomenon, it becomes essential that we understand
decision making in that lower court. We understand how the Supreme Court makes
decisions — its justices vote their attitudes — but the decision making of the lower court
judge is still somewhat elusive. In this dissertation, I construct an integrated model of
Court of Appeals decision making which includes the ideological orientation of the
justices as well as the relevant precedents of the Supreme Court. Such an inclusion is
necessary as the Court of Appeals judge finds him or herself in a position much different
from the position in which the Supreme Court justice finds him or herself: the lower
court is inferior to the Supreme Court. That is, the lower court is subject to the
jurisprudence of its boss, or principal. Understanding decision making in the lower court,
then, necessitates an understanding of the relationship between it and the High Court. By

modeling said relationship, we can begin to understand why most of the decisions made

in the United States are made as they are.
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In this dissertation, I first construct a formal model of the relationship between the
Supreme Court and the Court of Appeals, concluding that the relationship, while closely
resembling principal agency, is appreciably different. Although it is not in its best
interests to do so - at least where the effectuation of policy is concerned - the lower court
does indeed comply with the Supreme Court. Because of the lack of supervision afforded
by the Supreme Court, it becomes necessary to vary the principal-agent relationship. My
evidence shows that the lower court follows Supreme Court prescription because of what
the Supreme Court is rather than because of what it does.

Taking this relationship as a given, I model Court of Appeals decision making in
confession cases. I find that the lower court decides cases according to its own policy
preferences, the ideological composition of the Court, and the precedential guidance the
Court has offered. In short, the lower court judge is a faithful agent, and yet an
ideological actor. Looking more closely at the treatment afforded Supreme Court
precedent, I find that, while the lower court does sometimes distinguish unliked
precedents, or perhaps decides without regard to the spirit of the Supreme Court ruling on
the matter, the lower courts do indeed comply.

The institutional makeup of the Court of Appeals mandates that it decide cases
differently from the Supreme Court, which decides solely on the basis of its members’
policy preferences. The lower court, by contrast, must account for other factors and other
actors. Here we find that both Supreme Court ideology and Supreme Court jurisprudence
matter to the lower count. Although many questions remain unanswered, this study
makes a substantial contribution to uncerstanding both decision making on the lower

court, and the relationship between said lower court and the High Court.
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INTRODUCTION

In attempting to explain the ways in which judicial actors decide, the literature on
judicial decision making is pervaded with adherents of either the legal model or the
attitudinal model. Both tend to deny the operational relevance of the other, and a debate
has ensued. However, this debate seems to center around the Supreme Court, and little
work has been done to analyze decision-making tendencies of the Courts of Appeals to
see if; in fact, the lower court judges decide cases in a way compatible with the legal
model, the attitudinal model, or both. This dissertation aims to increase understanding of
decision making in the Courts of Appeals and the relationship of that court to the Supreme
Court, within a comparative and institutional framework.

I will test both the attitudinal and legal models to determine which, or to what
extent each, describes decision making in the Courts of Appeals. I assume that the lower
court is constrained by its position within the judicial hierarchy, and, as a result, a revised,
integrated model of decision making applies to these courts. I test a modified principal-
agent theory of judicial hierarchy, therefore, which — I will show — nicely captures the
interdependence of the two institutions. Due to the differential institutional make up of
the two courts, we expect that decisions and decision-making processes will necessarily
differ between them. Here, I test the presumption that, while the Supreme Court decides

basically in a manner consistent with its policy preferences, the Court of Appeals judge



must take into account other factors and other actors the Supreme Court need not concern
itself with.

In order to judge the adequacy of a principal agent model of the judiciary, as well
as gain some insight into the decision-making tendencies of the lower courts themselves,
the project employs several different methodologies: (1) a formalization of the principal-
agent relationship and calculation of expected utilities for certain behaviors; (2) probit
models of decision making in the Courts of Appeals, including measures of the influence
of Supreme Court precedent, Supreme Court ideological predisposition, and the policy
preferences of the lower court judges, as well as the exploration of the possibility of
differences among the circuits; (3) an analysis of lower court response to two non-salient
Supreme Court decisions in the area of confession (Bruton v. United States and Townsend
v. Sain) to determine whether the lower courts actually cqmply or employ any number of
creative non-compliance techniques, and (4) an individual-level analysis of the behavior of
the three Supreme Court justices who also served substantial time on the Courts of
Appeals, examining the same decision makers in different institutional environments to see
if changing the rules changes the behavior of the players.

Using the forgoing methodologies and the theory of principals and agents, I will
show that decision making in the lower courts is mightily influenced by the Supreme
Court, but that the interaction between the two actors is quite different from principal
agency relationships that have been heretofore studied. The lower court heeds its

principal not because of the direct supervisory function of the High Court, since that direct
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supervision is the exception rather than the rule, but rather out of a combination of legal
factors, including role perceptions, legal norms, respect for precedent, and lack of clarity
on the part of the Supreme Court. In other words, because of the hierarchical set-up of
the judiciary, the lower courts are constrained by High Court pronouncement, but that
constraint really has very little to do with what the Supreme Court does but rather what
the Supreme Court is. While notions of “role” and “respect” are not readily
operationalized, by demonstrating widespread compliance with Supreme Court decisions
and the major impact that institution has on the decision making of the lower courts,
coupled with the nearly total lack of Supreme Court supervision, I believe the inference

can be validly drawn, if not scientifically demonstrated.
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CHAPTER 1: THE HIERARCHY OF JUSTICE

1.1 DECISION MAKING IN THE SUPREME COURT AND THE COURTS OF APPEALS

Two models have dominated recent discourse on Supreme Court decision making.
These are the legal and the attitudinal models. The legal model of decision making, as
described by Segal and Spaeth (1993), adheres to the belief that "...the decisions of the
Court are based on the facts of the case in light of the plain meaning of statutes and the
Constitution, the intent of the framers, precedent, and a balancing of societal interests"
(32). The attitudinal model, on the other hand, claims that "...the decisions of the Court
are based on the facts of the case in light of the ideological attitudes and values of the
justices" (32).

Because of the distinguishing characteristics of the Supreme Court one may
conclude that the Court of Appeals’ is different and therefore its judges may not rely
solely on attitudes in their decision making. Segal and Spaeth address this possibility, and
agree that a model of lower court decision making may necessarily differ, because lower
court judges: 1) do not have the broad control of their docket the Supreme Court enjoys;
2) may desire higher office, thus exposing themselves to political influences; and 3) are

subject to the superior Supreme Court, which has the authority to overturn their

'I use “Court of Appeals” to refer to the institution, “Courts of Appeals” to refer
to the collection of circuits, and Circuit Court to refer to the individual circuit. It is duly
noted that using “Court of Appeals” is not the custom, but I believe it conveys a message
of a united institution, which is what I, in the end, argue the collection of circuits actually
is.

4



decisions.? In addition, these courts have a much heavier workload, and they may be more
constrained by precedent, given their position in the judicial hierarchy. We must, therefore
construct another more integrated model; a goal to which this dissertation aspires.

Why study the Court of Appeals? After all, most of the judicial literature to date
explores any number of minutiae pertaining to the processes and decision-making
tendencies of the Supreme Court, thereby contributing to the notion of Supreme Court
primacy. Perhaps one should continue that research agenda, finding another aspect of
Supreme Court decision making to more fully understand. While it is true that interesting
questions remain at the High Court level, it is also the case that the lower federal courts
(as well as the state courts, both appellate and trial) are increasingly becoming the focus of
study. Most decisions are in fact decided within these courts. The Supreme Court’s
docket is shrinking while the number of appeals to it grow each year (Carp and Stidham
1996). This means that the Courts of Appeals (and state supreme courts) are almost
always the last stop for justice; the Supreme Court formally decides less than 2% of the
cases appealed to it (Carp and Stidham 1996:132). There is no question then, but that
these courts are important institutions. It becomes imperative that we better understand
how they make decisions. However, because of the institutional position of these courts,
we still need consider the influence of the Supreme Court on even those decisions in which
it does not directly participate. The High Court is the supervisor of the lower courts. The

lower courts are not completely free agents.

?Segal and Spaeth also mention the fact that electoral sanctions exist for some
lower court judges which do not exist for Supreme Court justices, but this does not apply

5
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1.2 A “PRINCIPAL-AGENT” THEORY OF THE HIERARCHY OF JUSTICE

I propose a variation of the variation, if you will, of principal-agent theory
advanced by Brehm and Gates in their book on bureaucracy, and assert that the
relationship between the Courts of Appeals and the United States Supreme Court can be
well understood via such a theoretical construct. The High Court, by law, oversees the
Courts of Appeals, and those lower courts are bound by the law as prescribed by that
higher authority. This relationship, in turn, affects the means by which lower courts make
decisions. While the assertion that the courts exist within a principal-agent relationship is
not completely new, very little work has attempted to explain and rigorously test for such
a relationship. An article by Songer, Segal and Cameron (1994) treats the topic and I
derive much from their seminal work. The treatment here will be much more extensive
than any previously undertaken, however.

Before delving into the theory of principals and agents, we should note that the
judicial hierarchy does inherently differ from other hierarchies, and therefore, we should
expect the judicial brand of principal agency to reflect this. Because of the character of
this judicial hierarchy, some scholars are quite reluctant to grant worth to projects that
employ this theoretical construct. However, that the theory does not fit exactly does not
devalue its application completely. In fact, models are by design abstractions of reality;
we do not expect reality to be totally represented within the model. Instead, we focus
upon certain crucial factors, and glean as much from the model as possible. So, while the

following sections describe principal agent theory qua principal agent theory, those

to the Courts of Appeals.
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sections which proceed them explain the adaptations necessary to meaningfully apply such
a theory to the relationship between the Supreme Court and the Court of Appeals and, by
extension, to the decision-making processes of the Court of Appeals judge, as well as
describe the contribution such a model makes to the literature on lower court
jurisprudence and our understanding of said decision making.
1.3 PRINCIPAL AGENT THEORY

An agency relationship, according to Eggertsson, “...is established when a
principal delegates some rights...to an agent who is bound by a (formal or informal)
contract to represent the principal’s interests in return for payment of some kind”
(1990:40). Miller and Moe define the principal-agent model as “...an analytical
expression of the agency relationship, in which one party, the principal, enters into a
contractual agreement with another, the agent, in the expectation that the agent will
subsequently choose actions that produce outcomes desired by the principal” (1986:175).
This relationship exists, then, within an hierarchical structure, which itself is a social
choice aimed at correcting a market failure. Miller and Moe argue that any such
relationship will result in a “Sen paradox” (180). Sen’s paradox asserts that any
organization which is decentralized (i.e. hierarchical) is subject to violations of Pareto
optimality or transitivity, or, in attempts to maintain those attributes, must resort to
constraining individual preferences.’ In a hierarchical structure, actors may be both a

principal and an agent simultaneously, creating an interesting dynamic.

3 The desirable traits for an organization in the social choice literature include: 1)
nonrestriction of individual preferences; 2) unanimity, or Pareto optimality; 3)
7



The problem with the loyalty expectation of the principal — that is, the expectation
of the principal that his will be done by his agents — then, is that it runs counter to the
fundamental economic notions of self-interest (Songer, Segal, and Cameron 1994).
Therefore, problems of enforcement arise. The agent, like the principal, has interests and
the desire to act in accordance with those interests, unless subjected to substantial controls
or inducements (Shepsle and Bonchek 1996). The difficulty, then, is the creation of
enforcement mechanisms or incentive structures that will effectively constrain the actions
of the agent in order to sustain an efficient equilibrium. Because those mechanisms will
never be perfect, the possibility of shirking always exists.
1.3A SHIRKING

Because of information asymmetry between the two, with the agent generally
assumed to have more information than its principal, opportunity for the agent to “shirk”
often occurs (Eggertsson 1990). Because of the costs of monitoring, the principal must
make decisions as to which aspects it will supervise, and in what ways the outputs will be

measured. A point is reached at which the principal will no longer gain utility from

independence of irrelevant alternatives; and 4) transitivity (Miller and Moe, 1986:178).
Because these are such basic requirements for an organization, it may be surprising that
the authors find that only in dictatorship are all of these conditions met. By mentioning
the fact that hierarchies cannot achieve all four conditions simultaneously, I attempt to
make the case that individual preferences will be restricted in order for the judiciary to
function.
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monitoring the agent, as the costs of monitoring will outweigh the benefits of compliance
or some semblance thereof*
1.3B PROBLEMS OF MONITORING

The high costs of monitoring discussed above give rise to the possibility of moral
hazards and adverse selection. A moral hazard, according to the principal agent literature,
arises when the principal measures compliance by some single proxy or indicator, thereby
lessening effort in monitoring. This measurement method may allow for shirking in all
other areas save the one which the agent knows will be monitored by the principal
(Eggertsson 1990). To illustrate: adverse selection occurs in the hiring of the agents. If
an employer relies only on one easily identifiable criterion for hiring, say, for example, a
college degree, she is missing many other possible correlates of productivity, such as
involvement in extra-curriculars or dedication to a certain cause as evidenced by
volunteering. This adverse selection procedure may exacerbate the principal-agent
problem by starting out with agents who may be more likely to shirk than like-qualified

people.’

* The total cost of agency to the principal, then, is “...the sum of the investments
made in limiting shirking plus the costs associated with remaining or residual shirking”
(Eggertson 1990:44).

* Some ways to deal with this agency relationship include Stevens’ “screening and
selection of agents,” “contract design,” “monitoring and reporting,” and “institutional
checks” (Stevens 1993:284-287). Screening of agents during the selection process can
solve the adverse selection problem, and contract design can make certain behaviors
unacceptable. Monitoring can take place via police patrol or fire alarm type oversight, the
choice between which reflects the cost a principal will accept in monitoring its agents.
From the names of these two types of principal oversight, one should be able to ascertain
that the police-patrol type is much more costly than the fire-alarm oversight type (Shepsle

9
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1.4 A NEW MODEL OF AGENCY

Brehm and Gates, in their 1997 book on the bureaucracy, offer a useful
permutation of the principal-agent model. They contend that prior theories of principal-
agent relationships, or agency theories, are flawed in their assumption that agents will
fundamentally shirk simply because they prefer shirking to working. They explicitly
contend that agents will shirk only when they do not agree with the policy preferences of
the principal. While this hardly seems a bold assertion, the literature in this area, especially
that on the bureaucracy, never explicitly makes this point, preferring instead to paint the
bureaucracy negatively. They assume that bureaucrats would much rather sit around and
waste time than to actually get things done. Brehm and Gates provide evidence that this is
simply not true. Their theory has obvious implications to this study.

Brehm and Gates focus on the problem of adverse selection, for they posit that for
some bureacrats, compliance is the norm. The problem, then, comes in finding enough of
these individuals. If that is accomplished, then the agency problem loses its bite. In
describing those agents who do comply with their principal, Brehm and Gates assert that
they do so because they share the preferences of that principal. Because previous work
focuses on working and shirking, they fail to account for the “...positive efforts of policy-
oriented bureaucrats, social workers with guiding agendas, police officers who honestly

prefer to enforce the law, and professors who like to teach” (Brehm and Gates 1997:19).

and Bonchek 1996). Stevens discusses the ability of other institutions to play a role in the
effectuation of policy as a solution to this agency problem.
10
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In order to make their point, they first identify the possible policy output decisions
available to the bureaucrat: working, shirking, or sabotage.

“Some bureaucrats devote extraordinary effort toward accomplishing policy
(“work”), where others may expend as much effort deliberately undermining the policy
objectives of their superiors (“sabotage™). Other bureaucrats may be directing efforts
toward non-policy goals (“shirking”)” (Brehm and Gates 1997:21). In all three policy
outputs, the main concern is what the policy goals are, and whether bureacrats’ actions are

consistent with the preferences of the public, which should be approximated by the policy

-

preferences of their principal.
1.4A WHO IS THE PRINCIPAL
Whether or not agents follow their principal, however, is not the only
consideration Brehm and Gates consider. Another important question involves exactly
who does the controlling. Bureaucrats, according to Brehm and Gates, are expected to
enact the policy preferences of four different entities. The first is, of course, their
supervisors or managers. The second policy preference which matters is their own.
Bureaucrats obviously are influenced by their own policy preferences, and so this influence
must be included. Bureaucrats also respond to one another, which is the third entity.
Finally, bureaucrats respond directly to the public, the customers they actually serve (21).
Supervision, then, becomes very important in any discussion of agency. Brehm
and Gates address the problems in the earlier literature as they attempt to add to the

assumptions of the principal-agent model the possibility that shirking can take a number of

11
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forms; that supervision is costly; and that agents’ preferences differ across issues, thereby
making the propensity to comply differ across issues. “This model,” they say, “is an
enhanced principal-agent game emphasizing the choice of actions available to agents as
they produce output and the constraints limiting a supervisor’s authority over bureaucrats
(the agents)” (1997:27).
1.4B THE ENHANCED PROBLEM OF SUPERVISION

Brehm and Gates spend some time on the supervisory problem, highlighting the
fact that the enhanced principal-agent model supervisor is oftentimes unable to control his
or her agent because of the many constraints s’he must face. There is the limited
information constraint, the limited resources constraint, rules that constrain the supervisor,
and the additional fact that the supervisor too has preferences and will allocate more
resources to favored policy outputs. Therefore, both monitoring and sanctioning become
very difficult. However, in this enhanced model, the preferences of the principal and the
agent are the single best predictor of agency compliance. That being the case, supervisory
problems may not be such an ominous concern.
1.4C INFLUENCE OF AGENTS ON AGENTS

Besides the supervisor, as mentioned earlier, other actors may constrain the
behavior of the bureaucrat, or at least influence it. One set of such actors is other
bureaucrats, borne out in the creation of standard operating procedures. Brehm and Gates
propound that, in order to better understand compliance, we must understand not only

enforcement mechanisms and inducements, but also the history of the agency and the
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culture thereof, wherein ... workers learn from one another about appropriate behavior”
(1997:48). They speak about more “peripheral” routes to compliance. That is, instead of
a focus on the supervisory role of the principal, they focus on other influences on the
agent which may also, in fact, induce compliance.

Under conditions of uncertainty it seems plausible to assert, as Brehm and Gates
do, that people will look to others who are more expert than they in order to determine
how they should act in a certain situation or react to a given stimulus. Applying that
seemingly commonsensical notion, they extend the principal agent model, for the first time
it seems, to include other influences on agency compliance. These agents have networks
and interact regularly with one another. That interaction is bound to have some influence
on their behavior, and so must be included in our models of principal-agency.
1.4D THE ROLE OF HISTORY

In addition to their influence on each other, Brehm and Gates also identify history
as a constraint on agent behavior. This peripheral route to compliance asserts that an
actor will look to his or her past behavior as a determinant of how to react to the current
situation. Therefore, the first behavior of the individual and whether or not that behavior
complied with the preferences and directives of the principal is most important. The
problem becomes exacerbated then when changes in personnel occur; where a liberal
principal with a given set of policy goals replaces a conservative principal with completely
different sets of policy goals. In this situation, an agent complying with the first principal

may be out of compliance with the second though performing identical tasks.
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In sum, Brehm and Gates make the following assertions (pp. 71-74):

1. The more individual bureaucrats look to fellow bureaucrats for information
about appropriate behavior, the more likely it is that the bureaucrats will be in
a state of conformity.

2. The greater the sense of uncertainty a bureaucrat feels about appropriate
behavior, the more likely that bureaucrat will look toward others, which in turn
leads to greater conformity.

3. The greater the frequency of contact among subordinates, the greater the
degree of conformity we would expect to see in their behavior.

4. Whether or not a bureaucracy, in general, tends to comply with political
supervisors depends primarily on the policy predispositions of the bureaucrats.

5. Learning by imitation might lead to extremism, not to middle-of-the-road
behavior...Learning by imitation can lead to extreme levels of compliance as
well as extreme levels of noncompliance...If subordinates adopt SOPs
[standard operating procedures] on the basis of learning by imitation, their
supervisors are but feeble influences on the ultimate compliance level of their
bureaucracies.

This particular model of agency is particularly suited to a study of the courts. First
of all, the concept that the agent will work, shirk, or sabotage according to his or her
policy preferences and the degree to which those preferences coincide with those of the
principal is essential in such a study. Since judicial decision making is generally agreed to
be motivated by the policy preferences of the judicial actors, it is reasonable that the lower
court judges would indeed more likely follow their Supreme Court principal when their
preferences coincide with the Court’s decisions. Secondly, the notion that there are
peripheral influences on the decision over whether or not to follow the principal is very
useful to understanding the behavior of the lower courts. History, for example, in the
form of adherence to precedent, or stare decisis, is at least given lip service by all lower
court judges, so it should be included in a model which aims to determine the level of

compliance by lower court judges to the policy prescriptions of the Supreme Court.
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Finally, the notion of inter-agent influence is one that we could apply to the judiciary as
well. It seems plausible that different circuits of the Courts of Appeals look to the other
circuits for guidance in how to behave, possibly measuring by their actions how to react to
the Supreme Court, and thereby whether or not they should heed their principal, although
this notion has never been explicitly tested.

In addition, the enhanced problem of supervision also nicely explains the Supreme
Court’s position. The Court has resources limiting it to hear only a tiny fraction of all
appeals coming to it. The High Court also has somewhat limited information on the
performance of its subordinates, as it cannot plausibly know about every decision in every
court. It knows only those appealed to it, and of those it can only choose to hear a few.
Finally, the influence of Supreme Court preferences comes to bear in its functioning as
principal. Surely the justices care about certain policy areas more than they do others and,
therefore, tend to hear those cases, making certain that the agents heed their policy
prescriptions. This leaves a great number of potentially important issue areas
underaddressed by the Court. Its success as principal, then, depends quite heavily on
devices other than direct supervision.

The next section explores the fit of principal agent theory to the judicial system in
greater detail, highlighting instances where the theory proves to be quite helpful in
understanding the relationship between the Supreme Court and the Courts of Appeals, as

well as the influence that relationship has on decision making in the inferior court.
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1.5 THE AMERICAN JUDICIAL SYSTEM AS AN HIERARCHY OF JUSTICE

Studying the relationship between the Supreme Court and the Courts of Appeals
as a hierarchical one seems both useful and plausible. However, as mentioned earlier, a
major element in such a relationship is the ability of the principal to control the behavior of
its agents by constraining them to make decisions in keeping with the interests of the
principal. For the Supreme Court, this function, while essential to the efficient
administration of uniform justice, is extremely difficult to perform. Since less than one-
half of all Courts of Appeals cases are ever appealed to the Supreme Court and fewer still
are actually heard, it should be easy to see that the Courts of Appeals judges have ample
opportunity to shirk, or make decisions according to their own attitudes. However, the
desire to avoid reversal is great, so there must be at least some level of constraint placed
on the decision making of these lower courts to assure that they remain at least somewhat
“in line” with the decision making of the higher court.

In a study designed to test such a principal-agent relationship between the
Supreme Court and the Court of Appeals, Songer, Segal and Cameron (1994) use search
and seizure cases, control for facts, and perform statistical tests to determine the extent to
which lower court judges decide according to their attitudes, and the extent to which they
regularly follow precedent set for them by their principal. They find that, while the Courts

of Appeals are highly responsive’® to the changing search and seizure policies of the

S Responsiveness should be here distinguished from congruence, as responsiveness
implies that as the Supreme Court modifies its doctrine, so the appeals court modifies its
doctrine in the same direction. Congruence, on the other hand, implies that an appeals
court and the Supreme Court, given the same facts, would decide the case in the same
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Supreme Court, they also find opportunities to shirk in order to satisfy their own policy
interests. They include variables measuring ideological changes on the Court, preferences
of the lower court judge (utilizing an inferential measure with which there seemingly are a
few problems, but none large enough to negate the importance of this variable), the facts
of the cases themselves and their effect upon the decision reached.

Their model performs very well, predicting almost 90% of all cases, reducing error
by 22%. They find a high degree of congruence with Supreme Court doctrine in the lower
court. This congruence is not perfect, but is much closer to being so at both extremes
(high probability of exclusion of evidence obtained in the search v. high probability of
admission of evidence obtained in the search).

Secondly, they find that changing Supreme Court policy does have a substantial
effect on the decisions of the lower court. Therefore, responsiveness is also seemingly
present, even though lower court judges also follow their own policy preferences, thereby
indicating an effect of Supreme Court policy and ideology, as well as the lower court
judges’ own ideology. They also find evidence for their contention that those cases not
reviewed by the Supreme Court are those most likely to have followed the ideology of the
High Court, thereby evidencing the influence of Supreme Court monitoring. The authors

pithily summarize:

way. Congruence is time dependent and specific to a given decision, while responsiveness
is more a measure of trends and the propensity of the lower court to follow the Supreme
Court ideologically. The former leaves minimal room for the lower court to exercise
attitudes, while the latter does afford some leeway.
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As in the metaphor of the dog on the leash, some appeals court panels led and

some followed "the owner," but when the Supreme Court tugged on the leash,

both liberal and conservative panels were responsive (688).

While this study did in fact spark the interest in testing such a model of federal
appeals court interaction, my study purports to add much to their formulation. First,
because the treatment here is much more inclusive, I am able to test for the existence of a
principal-agent relationship using many different methodologies, thereby coming much
closer to proving that the two courts share this type of relationship. I do employ the tests
for congruence and responsiveness conducted by Songer et al., adding to their formulation
a different slant on the relationship, tests for relationships and differences among the
circuits, individual-level analysis of decision making, and additional qualitative evidence of
Supreme Court constraints on lower court decision making. Hence, I am able to test the
theory from several angles, thereby increasing confidence in any results favorable to the
hypothesis of High Court influence on lower court decision making.

1.6 APPLYING PRINCIPAL-AGENT TO THE JUDICIARY

While I have discussed principal-agent theory, and explained the ways in which this
relationship constrains judicial decision making at the lower court levels, one last issue to
be dealt with is the actual fit of the Court of Appeals/Supreme Court relationship. In
other words, is the relationship really one of a principal and its agents, or is it so different
that it needs to be understood in some other way? In order to examine the question of

appropriateness of the model to the judiciary, some important aspects of the model

discussed both by Shepsle and Bonchek (1996) and by Miller and Moe (1987) will be
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examined, which demonstrate the unique relationship of the judicial hierarchy to this
model.

In discussing bureaucratic drift, Shepsle and Bonchek list some possible control
mechanisms that may be employed to deal with non-compliance, which calls to mind
differences in the relationship between the Supreme Court and the lower courts on the one
hand, and the bureaucracy-legislature on the other. In attempts to control actions of the
Courts of Appeals, some mechanisms appear that are simply not available to the Supreme
Court.

First of all, the appointment process is mentioned as a means by which a principal
may control its agent, for it can thereby appoint or confirm those with similar policy
positions. This possibility is not available to the Supreme Court, as the President
nominates (and the Senate confirms) both the Supreme Court justices themselves, and
their lower court counterparts. Therefore, the Supreme Court does not deal with the
adverse selection problem that Miller and Moe point out as problems of monitoring, but
does deal with the even larger problem of trying to control agents the Court was never
given the opportunity to hire (or fire).”

Secondly, Shepsle and Bonchek discuss the creation of procedural controls, and
again the Supreme Court is at a disadvantage in attempts to constrain the behavior of its

lower court agents. In this case, it is the legislature which makes procedural changes in

7 The moral hazard problem does continue to plague the Supreme Court, however,
as its attempt to oversee the lower courts is limited to those cases which are appealed by
the litigants. This leaves most jurisprudence outside the review of the Court. This will be
discussed further.
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the administration of the judiciary when it sees fit, not the Supreme Court. Even if it
wanted to, the Court could not itself change the rules of the game.®

In those instances in which the Supreme Court does exercise its monitoring duties
and reviews decisions of the lower court, one can again see that the Court is constrained
by its very nature from the enforcement capability of some other institutions. Shepsle and
Bonchek (1996) describe the different oversight strategies of “police-patrol” and “fire-
alarm” surveillance, mentioned earlier (see footnote 4). The Supreme Court is
institutionally constrained to perform only the “fire-alarm” type surveillance, as it has
neither the time nor the ability to patrol the lower courts to make certain that decisions are
congruent with the decisional mandates of the Supreme Court. Instead, it must wait until
a lower court makes a decision that one of the litigants deems to be worth the cost of
appealing to the Supreme Court, and which the Court moreover, deems important enough
to review. On the other hand, given the large number of cases appealed to the Court, one
could assume that police patrol surveillance occurs as the Court wades through petitions
arguably representative of all disputes and hears and decides those of most significance.”

The Court restricts the individual preferences of the lower court judges by

overturning their decisions and resolving conflicts among the different circuits, but

® Here, though, one may find cases in which the Court extends or restricts
jurisdiction. However, these extensions or changes are still subject to legislation that
could reverse them, since Congress determines all of the lower courts’ jurisdiction, as well
as virtually all of the Supreme Court’s.

® The author thanks Dave Rohde for pointing this out.
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enforcement mechanisms are not systematic. This limitation provides more opportunity
for shirking. Lower court judges no longer merely ask themselves whether or not they
should decide cases a certain way, but rather whether they should decide them the way
they want, even when that preference runs counter to the policy stance of the Supreme
Court, and thereby risk possible reversal. More often than not that probability of review
(let alone reversal) is close to zero.'® On paper, it is easy to provide reasons for lower
court avoidance of Supreme Court policy prescription. However, in reality, they almost
always follow High Court pronouncements.
1.7 IMPACT AND COMPLIANCE WORK

In order to apply to the judiciary this idea of a principal-agent relationship, we
must first determine whether the Supreme Court exerts any influence on the Courts of
Appeals. As mentioned earlier, the lower court seemingly has little incentive to concern
itself with possible disciplinary action by the Supreme Court, given the rarity of review.

Still, the decision of the Court of Appeals jurist is not an easy one. Court of
Appeals judges are subject to influences other than their own policy preferences in their
decision making. Several judicial scholars have attempted to explain those influences and
their relative effect on decision making in the Courts of Appeals (Reddick 1997; Benesh

1997; Songer, Segal and Cameron 1994; Sheehan, Mishler and Songer 1992; Songer and

1 1t would be interesting, however, to determine in which types of cases the
probability of review and reversal is highest, and then determine whether or not the lower
court judges perceive these differences. If so, and shirking on those likely to be reviewed
cases declined, support for the principal-agent theory could be shown, while still
recognizing that the Court does not provide substantial inducements to get the lower court
to comply with its preferences.
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Haire 1992; Davis and Songer 1989; Johnson and Canon 1984; Howard 1981; Goldman
1975; Richardson and Vines 1970; Wasby 1970; Goldman 1966). To what extent does
Supreme Court policy control these judges? If this question can be adequately answered,
we can begin to understand better the decision making of these judges; here, via use of
principal agency.

No longer can it be said that the High Court’s decision is the final decision (Wasby
1972). Lower courts exert some semblance of power over the Supreme Court in their
interpretation and implementation of its decisions. However, mechanisms are arguably in
place to undermine substantial deviations from the Court’s prescribed policy, at least
theoretically. Largely, though, lower courts will interpret cases consistently with Supreme
Court intent only when they agree with that policy (or are indifferent to it), according to
Johnson and Canon.!' Therefore, the principal-agent model of Brehm and Gates may
more aptly apply to the courts’ hierarchical structure: the lower court will shirk when it
doesn’t like the policy, work when it does, and sabotage the policy when it really hates it

(Brehm and Gates 1997)."

"10f course, this could mean a substantial broadening of the doctrine enunciated by
the Court as well, but I would consider this as following the Court enthusiastically,
contrary to Reid’s conclusions (1987).

"’This notion of hierarchical theory, as well as that espoused by Songer, Segal and
Cameron (1994), or the organizational model advocated by Baum (1976), is not the same
as the oft-criticized earlier hierarchy theory as mentioned, for example, in Richardson and
Vines (1970). The earlier work was far more rigid in its prescription of the supremacy of
the High Court than is the current model.
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Johnson and Canon offer reasons for compliance by the lower court, akin to what
Brehm and Gates find for the bureaucracy. First, the possibility of reversal deters the
lower courts from shirking. While not many such reversals actually occur due to the
Court’s shrinking docket,"® Baum finds that stigma attaches to one’s reversal rate (Baum
1978; see also Baum 1976; Caminker 1994). Therefore, our concern about a seeming lack
of monitoring by the principal may be overridden by the perspective the Court of Appeals
jurist takes regarding her job performance. In addition, judges are socialized into the legal
culture, thereby having certain role perceptions (Tarr 1977), and take a pledge to defend
and uphold the Constitution, which should count for something (Johnson and Canon
1984). They also have an interest in maintaining the appearance of integrity in order that
their decisions be accorded adequate respect, which would not occur if they blatantly
disregarded Supreme Court policy. Or, judges could be acting solely out of self-interest,
for in citing another’s reasoning one does not have to reason oneself (Caminker 1994)."

However, a lower court needn’t completely thwart Supreme Court precedent in

order to influence its impact. In fact, the lower courts have several options available to

BRichardson and Vines (1970) offer a cute illustration: “The popular sentiment
that one will appeal a case ‘all the way to the Supreme Court’ is somewhat of a popular
myth to the extent that it symbolized the court’s appellate function. A more realistic and
accurate statement would be the assertion that the case will be appealed ‘all the way to the
Court of Appeals’ (149).

'“Several studies add communication or knowledge of decisions as a prerequisite
to compliance (Johnson and Canon 1984; Tarr 1977). The Courts of Appeals have no
problem in this regard. Either the judges keep up with the decisions of the High Court
themselves or they are briefed about them by the lawyers who appear before them or by
the law clerks with which they are provided (Tarr 1977; Johnson and Canon 1984).
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them. They can interpret the decision narrowly, basically limiting it to its specific facts
(Johnson and Canon 1984). They may cite their own opinions in lieu of citing the
offending precedent (Manwaring 1972). They may attempt to distinguish their case from
the one for which Supreme Court prescription is available (Caminker 1994; Songer and
Sheehan 1990; Baum 1978; Tarr 1977, Manwaring 1972). They may dispose of the case
on procedural grounds (Johnson and Canon 1984); they may criticize the Supreme Court
while following it (Tarr 1977); or they may simply ignore the offending precedent’s
existence.

One might expect that trial courts will be more successful in ignoring or defying
precedent than will appellate courts, as the trial court judge’s professional scrutiny is not
as great as, for example, that of the Court of Appeals judge (Pacelle and Baum 1992). In
fact, little evidence of outright defiance has ever been found in the intermediate federal
appellate courts (Songer and Sheehan 1990)."* Many scholars posit that the Court of
Appeals will be the most likely to comply with Supreme Court decisions, both due to its
proximity to the Supreme Court, and its level of professionalism (Songer and Sheehan
1990; Johnson and Canon 1984; Gruhl 1980; Canon 1973; Murphy 1959). Of course, we
still look to explain noncompliance, perhaps for the reason cited in Gruhl. “Just as there
are relatively few stories about dogs biting people...but people who bite dogs are
newsworthy, so it is that noncompliance with court rulings gets more attention than

compliance, even though the latter may be more frequent” (1980:504).

It seems, though, that the D.C. circuit has had its share of skirmishes with the
High Court (Belcaster 1992; Murphy 1959).
24
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1.8 THE NECESSITY OF AN INTEGRATED MODEL

We are left then with the idea that first, attitudinal theory may travel to the Court
of Appeals, although the use of attitudes will be tempered by the peculiar institutional
constraints faced by the Courts of Appeals. These constraints include a heavy, albeit
somewhat difficult to understand, influence of the Supreme Court. To understand
decision making in the Court of Appeals, then, we must integrate the legal and attitudinal
models discussed earlier. Unlike the Supreme Court, more than just preferred policy
needs to be considered. There is, therefore, no simple and parsimonious model of decision
making in these more complicated courts (at least not as simple and parsimonious as the
model that explains and predicts Supreme Court decision making). The Court of Appeals
jurist takes several things into account, and to model her decision, we must look to a more
complex formulation. Several scholars have quite convincingly argued for such an
integrated model of judicial behavior (Songer and Haire 1992, Hall and Brace 1992,
George and Epstein 1992). Therefore, I offer such.

My variation of principal agency includes all the necessary components of an
integrated model of decision making. First, it incorporates the role of law, allowing for
the influence of both vertical and horizontal precedent (and the clarity thereof), role
perceptions, and legal norms (which manifest themselves in a seemingly irrational tendency
to adhere to Supreme Court precedent). While doing so, however, this principal agency
offshoot does not forget the importance of attitudinal theory, incorporating into its

formulation the interagreement between the two courts, and the preferences of the judges
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on each. Therefore, this model offers a comprehensive representation of the process
followed by lower court judges. The following chapters test this model using a variety of

methodologies.
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CHAPTER 2:
A FORMAL MODEL OF THE RELATIONSHIP BETWEEN
THE COURT OF APPEALS AND THE SUPREME COURT

We are left, after Chapter 1, wondering why it is that lower courts follow Supreme
Court precedent, and how we can model any influence the High Court might exert on
lower court decision making, granting the possibility that that influence is not by any
means direct. Formal theory offers us an attractive way to consider any relationship we
desire to better understand, and it forces the researcher to consider scrupulously the
assumptions he or she is making in studying a given relationship. Therefore, I employ
formal theory to examine this principal agency to see if, by formalizing the relationship
between the Court of Appeals and the Supreme Court, we can glean some explanatory
power of which we can make good use in the methodological chapters that follow. I
proceed in this chapter to examine the expected utility for the Courts of Appeals of
shirking in preference to working (not following in preference to following), as well as the
expected utility to the Supreme Court in supervising them, so that I may begin to put these
principal agency puzzle pieces together. In so doing, I formulate a judicial principal-agent
game, complete with payoffs, to determine whether and when the lower court should, in
theory, comply with Supreme Court policy pronouncements, or whether, in fact, that it

shouldn’t.
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2.1 FORMALIZATION OF JUDICIAL PRINCIPAL-AGENCY

Calculating expected utilities sheds some light on the choices that actors in a game
are most likely to make. Here, I present inequalities'® that must hold within expected
utilities'” for a given action to be taken by the lower court, and then by the Supreme
Court. Through this exercise, we are able to exposit more clearly exactly those factors
that should influence the decision by the lower court to comply, and by the Supreme Court
to sanction or review. I use Brehm and Gates’ principal-agent game, with a couple of
modifications necessitated by my subject.

First, I do not posit a role for leisure shirking by the lower court (although such
leisure is included in the payoffs calculated later)'®. While I think it plausible that such a
goal (e.g., leisure) exists among lower court judges, as is the case for most human beings,
the operationalization of this concept is fuzzy. One could plausibly define leisure shirking
behavior as the court’s desire to rid itself of as many cases as possible, thereby decreasing
its workload. However, the lower courts have an almost fully mandatory docket, so the
only way in which a lower court panel could “get out” of hearing a given case is to find

some procedural grounds on which to dismiss it. However, I argue that finding

'® The ordering of the actors’ preferences.

17 “The sum across all possible outcomes of a decider’s utility for each possible
outcome times the probability of that outcome’s occurring if a given action is chosen”
(Morrow 1994:350).

'® Recall that “leisure shirking” refers to not working for the sole purpose of
increased leisure; e.g., the preference of doing nothing to doing work in accord with the
principal’s action.
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procedural grounds for dismissal expends more effort than simply following whatever
Supreme Court precedent is on point; hence the lower court would be making more work
rather than finding a way to get a much needed break'®. In fact, I would posit that if we
are to accurately measure leisure shirking, such shirking would be found in the very cases
in which the lower court follows Supreme Court precedent. After all, if the higher court
already gives the answer, the lower court opinion author need not expend much energy in
the opinion draft or legal reasoning. Because of these complications in the leisure shirking
area, I decline to include such a consideration, including those times where the lower court
rids itself of a case it doesn’t like on procedural grounds as a form of dissent shirking.?
The second modification of the Brehm and Gates formulation is that, for the lower
court, dissent shirking and sabotage only differ in degree. Both avoid Supreme Court
precedent. However, I define dissent shirking as a ‘sneakier’ sort of behavior, in which
the lower court somehow creatively avoids the Supreme Court’s prescription. I refer to
this as creative noncompliance. If the lower court wishes to avoid following Supreme
Court precedent, it has several options open to it. First, it may distinguish the facts of its
case from the applicable precedent. This is perhaps the most popular form of defiance,

although situations certainly exist where a lower court properly distinguishes its case from

' Lower courts are increasingly falling behind due to an overwhelming workload.
According to the Director of the Administrative Office of the U. S. Courts, Ralph
Mecham, “The demands placed on United States judges today are staggering. Jurists at
virtually every level of our federal system are facing a greater number of cases, which
involve increasingly complex issues, explore novel areas of the law, and consume a larger
portion of their time” (Redmond 1996:1).
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the Supreme Court precedent. Second, the lower court may declare the offending
language in the Supreme Court case to be mere dicta, in which case it is not law. Third,
the Court of Appeals may limit the applicability of the Supreme Court precedent to certain
types of cases only, being sure to show why its case is not one of those cases. And finally,
the lower court can dispose of the case on procedural grounds, avoiding the merits
altogether. All of these can be dissent shirking as the lower court defies the Supreme
Court, deciding the case as it sees fit. However, when the lower court really disagrees
with the Supreme Court and wishes to tell it so, the lower court may openly defy the
Supreme Court. This I label sabotage, as the lower court is making its own policy
regardless of its principal’s earlier words on the subject. No longer is the Supreme
Court’s prescription the law in that case. Rather, the lower court has thwarted Supreme
Court authority and made law itself. This indeed sabotages Supreme Court efforts to
control that particular area of law.

Let the probability of the Court of Appeals (CA) following the High Court
decision be fica (i denoting the individual circuit), the propensity for dissent shirking be
dica, the probability of sabotage be s;ca, and the influence of agent on agent be SOP;ca.
Supreme Court (SC) impact, then, will be a function of these probabilities and the effort

expended by the Court for lower court supervision:

Xi = Fica(fica, dica, Sica, SOPica, Ssc, i, i) (1)

% Recall that “dissent shirking” refers to avoidance of work due to ideological
differences between the principal and the agent.
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where X; is a the implementation of a given Supreme Court decision, Ssc is the effort
expended in supervising decision making in the lower courts, a, is the probability of the
litigants bringing an appeal, and §; includes external factors involved in the implementation
of the decision that cannot be controlled by the Supreme Court (e.g., trial court non-
compliance, other governmental actors’ inaction in the implementation of decisions,
miscommunication of the decision to governmental agencies, etc.).

2.2 COMPLIANCE BY THE LOWER COURTS

The Court of Appeals will follow the decision when

0X; / ofica > 0 implying, then, that (2a)
0X;/ddica < 0 or (2b)
9X; / dsica < 0 or both (2¢)

or, when the marginal utility of following the decision is greater than zero; e.g., benefits
outweigh the costs in following the decision. Stated differently, the marginal utility of
dissent shirking or of sabotage is less than or equal to zero; the lower court is better off
(or just as well off) following the Supreme Court prescription than trying to avoid it in
some way.

The Court of Appeals will sabotage when

dXi / dsica > 0 implying that (3a)
0X;/ Ifica <0 (3b)

or, when the marginal utility of following the decision is less than zero; e.g., it is less
costly for the agent to work against the policy than it is for the agent to work for it.
Finally, the Court of Appeals will dissent when

dXi / ddica > 0 and 9Xi / Ifica <O “4)
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that is, the agent gains more by shirking (creatively avoiding) than he gains by following
the decision.
The utility function for the Court of Appeals will then be
Uca = F[X;, (-Pica)] (5)
(recall X;’s function in (1)) where X; is compliance with the Supreme Court decision, and
Pica is the punishment associated with noncompliance; namely, reversal by the Supreme

Court. That punishment, then, is a function of the following:

Pica = F(Ssc, a, B, v, €) (6)
where a, again, is the probability of appeal, §§ the probability of Supreme Court hearing
(probability of granting certiorari), and y is the probability of High Court affirmance.

The lower courts are assumed to have negative utility for compliance with disliked
policies and for noncompliance (sabotage or dissent) with liked policies, and positive
utility for compliance with liked policies or noncompliance (sabotage or dissent) with
disliked policies, taking the risk of punishment into account.

2.3 SUPREME COURT SUPERVISION

As (6) shows, the Supreme Court will not automatically supervise the lower court,
but will attempt to maximize its utility, reviewing only the minimum number of lower
court decisions in order to exact compliance from the lower courts. First though, we must

consider the effect of SC supervision on lower court compliance.

fica / 3Ssc = n(fica — fica) @)
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where f'ic, is the propensity to comply that the SC would prefer (which may be assumed
to be 1), and n is a constant describing how susceptible each CA is to SC supervision.
Using this proposed effect of supervision, we can define the SC calculation of the

worth of supervision as follows:

ficalSsc = fica(alone) — (fica— fica(alone))(1-e ™sc) ®)
which simplifies to

ficalSsc= fica— (f'iCA — fica(alone)) e™sc (%)
and further

fiealSsc= 1 - (1 - fica(alone)) e™sc (9b)

This amounts to a utility curve for SC supervision which shows that, whether the CA
under study is highly likely to follow given supervision or not, the effects of supervision
diminish, assuming of course, the supervision leads to a higher likelihood of lower court
compliance.

FIGURE 2.1: UTILITY CURVES OF THE COURTS OF APPEALS

Work desired by Sup Ct

Recalcitrant

Work by CotA wiout
Supervision
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Of course, SC supervision may depend also upon the value it places on the particular
decision currently up for compliance, and as the game progresses, implementation of the
decision will be less desirable due to the discount factor.

2.4 ALTERNATIVE STRATEGIES AT WORK?

However, especially in the courts, we may find that supervision really plays a
minute role. The Supreme Court tends not to hear cases. In fact, it hears only 0.05% of
all cases appealed to it each year. Therefore, there must be another factor not included
here in the utility functions of the lower courts that can explain the broad compliance
which has been found to exist. One such factor could be a legal role perception or
socialization that would take the form of adherence to precedent and the perception of an
inequality between the CA and the SC that should be resolved in favor of following SC
pronouncements. This would mean that the preceeding formulation of the model is
incorrect; that instead of making utility maximizing choices, the CA instead relies upon a
set of heuristics, as Brehm and Gates call them, in their decision making. These would be
vertical and horizontal stare decisis (consistency), role perceptions (legal culture), and the
observation of the behavior of other circuits (social proof). Where courts are concerned, I
assume that the last two feed into a general “role” category. The game tree that follows
(Figure 2.2) includes payoffs derived from such considerations, with the assumption that
the Court of Appeals wants to avoid the Supreme Court decision. I assign cardinal
numbers to the payoffs and solve for the “tipping point;” that is, the point at which the

Court of Appeals will be indifferent between following a disliked precedent and not
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following it. Considerations included in the derivation of these rank-order payoffs include,
for the Court of Appeals, policy preferences, adherence to precedent, conception of role,
time spent in leisure, and the negative utility of being supervised. (Follow = More Leisure;
Not Follow > Follow; Not Follow, No Appeal > Follow, No Appeal; Not Follow, Appeal,
Not Review > Follow, Appeal, Not Review; Not Follow, Appeal, Review, Affirm >
Follow, Appeal, Review, Affirm; Follow, Appeal, Review, Reverse > Not Follow, Appeal,
Review, Reverse) . For the Supreme Court, the payoff calculation includes policy
preferences, power considerations, and leisure time, taking into account costs associated
with supervision (Supervision = -Leisure; POWer cverse > POWeT.gim; Policy > Leisure;
Power > Leisure; Power,cview > POWeTnot review). The outcomes are ranked from best (8) to
worst (1). As I show, this decision depends on the lower courts’ beliefs about the values
of a, B, and v; i.e., the lower court’s beliefs that the parties to the suit will appeal, that the
Supreme Court will take the case, and that the Supreme Court will affirm its renegade
decision.

From the game tree, it should become immediately evident that the equilibria here
are determined by lower court evaluation of the various unknown values; that is, the
equilibrium depends upon lower court expectations of the likelihood of appeal, the

likelihood of Supreme Court review, and the likelihood of reversal should the case be

2! Payoffs were determined by adding and subtracting the relevant considerations,
and then ranking the outcomes. For example, the payoffs for the Court of Appeals
associated with Not follow, No appeal = Policy — Leisure — Stare Decisis — Role +
Supervision (no negative costs due to supervision) = 8 (best outcome). The payoff for the
Supreme Court for the same outcome is —Policy — Power + Supervision (no cost of
supervision) = 1 (worst outcome).
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appealed and the Supreme Court see fit to hear it. The Supreme Court can manipulate
those expectations by its behavior in order to exact lower court compliance, should
enforcement become necessary. More formally, we can set the expected utility of
following equal to the expected utility of not following in order to find the point at which
the lower court will switch from following to the more deviant not following behavior, as
follows:

E(FOLLOWING) = afy(2) + efi(1 - Y)(6) + a(1 - B)(3) + (1 - @)(4)

=-4afy +3af-a+4 (10)

E(NOT FOLLOWING) = af3(1-y)(1) + aBy(5) + (1-a)(8) + a(1- B)(7)

=4afy-a-60p+8 (11)
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FIGURE 2.2: GAME TREE — PRINCIPAL AGENCY IN ACTION

Since these values are not easily interpretable, we might plug in values for a, 3,
and y derived from the judicial politics literature. We know that at most 20% of all cases
are appealed to the Supreme Court (Carp and Stidham 1996). We can, therefore, assume
that =0.20. We also know that only one half of one percent of all cases appealed to the

High Court are accepted for review there (Humphries, Sarver, and Songer 1998).
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Therefore, we set 3=0.05. Finally, we know that the High Court is more apt to reverse
the cases it accepts for review. In fact, it affirms only about one third of the cases it hears.
Y, therefore, is set to 0.33 (Epstein et al 1997). Plugging these values into (10) and (11),
we obtain the following expected values:

E(Following) = 3.8432

E(Not Following) = 7.7532
Again we find that these lower courts just should not be following Supreme Court
pronouncements.”2 However, reality tells a different story and we therefore need to
explain the difference between rational expectations and the legal reality. Possibly, the
norm of vertical stare decisis overshadows the influence of many other considerations,
including, perhaps, policy preferences. Or maybe the perception of role shared by judges
tends them toward deference. The rolé perceptions I have included in the payoffs may not
influence the judges to the same extent as, say, policy preferences; that is, perhaps role
perceptions should be weighted more heavily. Somehow, the Supreme Court induces
compliance, perhaps simply via valid authority. Or, on the other hand, perhaps policy
preferences simply coincide between the Court of Appeals and the Supreme Court, and
therefore elusive behavior is not necessary. Any of these factors seem to provide a

plausible explanation for the incongruence between the theoretical expectation and reality.

%2 One could also substitute only two of the three unknowns finding tipping points
for the others in order to further understand lower court considerations in the decision to
follow. In so doing, however, I find that the tendency to not follow is so strong that the
lower court will never switch from non-compliance to compliance (the value for the
tipping point in all cases is negative). It seems that the Supreme Court, therefore, is in
quite a dilemma.
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A completely different, yet plausible, solution to the puzzle is that studies finding
conformity by lower courts overlook what I label ‘creative non-compliance.” Such
behavior oftentimes looks like compliance and may consistently be underestimated,
producing the appearance of deferential behavior. If this be the situation, little difference
exists between our theoretical expectation and reality.

In the remainder of the dissertation, I 1) test the theory that the High Court does
indeed influence decision making in the Courts of Appeals, and 2) attempt to explain that
compliance. The following chapters, then, test for Supreme Court influence on Court of
Appeals decision making in the confession cases, similarity among the circuits in their
treatment of Supreme Court precedent, lower court treatment of two non-salient Supreme
Court policy pronouncements, and differences in decision making between people who
begin their careers on the Court of Appeals and end it on the Supreme Court. All of these
foci seek to determine if and when the lower court defers to its principal, and, in the end,
why. If we confirm that the lower courts are indeed faithful principals, while recognizing
that Supreme Court review is highly improbable, we necessarily establish a new variant of
the principal-agent relationship: one in which the mere presence of the principal induces

agency compliance.
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CHAPTER 3: CONFESSION CASES IN AMERICAN COURTS

In order to test the notion of judicial hierarchy and the influence of the Supreme
Court on decision making in the Court of Appeals, we first need an issue area on which to
focus. I have chosen confession cases and in this chapter I present the arguments for their
utility; provide the history of their treatment in the Supreme Court; and discuss the
development of the law of confession. Next, I discuss case selection, and the handling of
validity and reliability. Finally, I present the method by which these cases are analyzed —
fact pattern analysis — and delineate the facts to be coded here.

3.1 CASES INVOLVING CONFESSION:
THEIR HISTORY AND AN ARGUMENT FOR THEIR USE

I choose the confession cases for several reasons. First of all, pragmatically
speaking, there are enough cases in both the Supreme Court and in the Courts of Appeals
to undertake a sound and rigorous analysis.

Second, because these cases deal with controversial civil rights, they fit the type of
analysis I employ. In this area of the law, differences in fact contribute to the Court’s
decision. The Supreme Court itself has indicated as much (see Haynes v. Washington®).
In choosing this area of law, we are able to control for case differences between the
Supreme Court and the Courts of Appeals and then directly compare their decision
making, thereby controlling for the fact that we are comparing two distinct sets of cases.

In addition, choosing a single area of the law in which differences in fact beget differences
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in outcome, at least theoretically, we are also able to model lower court attention to
precedent, as a given Supreme Court precedent in this area of law can generally be seen to
add or subtract a given factor from the voluntariness consideration.

Because theirs is the first attempt at modeling Supreme Court — Court of Appeals
interaction as a principal agency relationship, using Songer, Segal and Cameron’s basic
method of comparing decisions will be a useful starting point. In order to use their
method, however, the issue area must include a significant change in Supreme Court
doctrine over time (1994:677). Again, confession fits well, for, I will show, Miranda and
Escobedo, among others, clearly changed the Court’s doctrine.

Finally, other scholars have recognized the utility of fact pattern analysis in this
area. Fred Kort, for example, identifies a long list of considerations to which a court
responds when deciding whether a confession was so involuntary as to warrant reversal
(1963:137). These include defendant characteristics as well as the tactics employed to
obtain confessions, including physical and psychological coercion.

3.2 THE HISTORY OF CONFESSION

Otis Stephens has authored a scholarly treatment of involuntary confessions and
the Supreme Court, in which he examines how the Supreme Court has attempted to
balance social order and individual rights in this specific area (1973). In his study, he
delineates the history of the amendments related to confessions, the "fair trial" doctrine,
the McNabb-Mallory rule, and finally, the impact of Miranda and the controversy

surrounding that decision.

%373 U.S. 503 (1963) a1
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The protection against police coercion of confession is afforded to U. S. citizens
through a combination of the Fifth Amendment immunity against compulsory self-
incrimination, the Sixth Amendment right to the assistance of counsel, and the Fourteenth
Amendment, which made the aforementioned applicable to the states. The Supreme Court
has read these amendments to justify its activism in the area of police interrogations and
confessions.

The earliest basis for Supreme Court policy making in confession cases is the
English common-law rule excluding involuntary confessions, which was designed
primarily to guard against the introduction of unreliable evidence. It was not aimed at
objectionable interrogation practices, but at the protection of the accused from an unjust
conviction (Stephens 1973).

Initially, the Supreme Court reviewed only those convictions based on coerced
confessions, directly condemning the police inflicted “third degree.”** This protection did
not reach very far, for the Court also recognized the “evidentiary rule” which stressed the
reliability of the confession. With this rule, “third degree” questioning may not affect
admissibility if the accused did in fact commit the crime, as evidenced by other facts
presented at trial.

In the 1920s the Court began to focus on a policy that was much more concerned

with the fairness of the trial than with whether or not the accused actually committed the

*"Third degree" may be defined as: "the employment of methods which inflict
suffering, physical or mental, upon a person in order to obtain information about a crime"
(Stephens, 1973:10).
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crime. In other words, the concern began to become due process, excluding from
admissibility confessions that may have even been true, but nonetheless were improperly
obtained. This has been dubbed the "fair trial" doctrine, which replaced trustworthiness in
the determination of admissibility. Justice Louis D. Brandeis quite nicely articulates this
doctrine in a dissent:

At the foundation of our civil liberty lies the principal which denies to government

officials an exceptional position before the law, and which subjects them to the

same rules of conduct that are commands to the citizen...Respect for law will not
be advanced by resort, in its enforcement, to means which shock the common
man's [sic] sense of decency and fair play.”

The so-called "judicial revolution" of 1937 increased the pace of Supreme Court
activity in the field of confessions, as well as in other areas of criminal procedure, and in
freedom of expression and race relations, reflecting its growing concern with the
protection of individual rights (Stephens 1973).

During this judicial revolution the Court struggled to attempt to define the
aforementioned “fair trial” doctrine. Defining the scope of constitutional limitations on
police conduct is difficult, as the Constitution clearly expresses no one standard. Instead,
the requirements of a fair trial relied for constitutional legitimacy on the concept of due
process. The Court looked at such factors as public interest or excitement, the
atmosphere surrounding the trial, characteristics of the defendant, and effectiveness of

counsel (Stephens 1973), thereby considering both legal and extralegal factors in the

determination of a fair proceeding.

®Bureau v. McDowell, 156 U.S. 465, 477 (1921)
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The first major case in which the Court invoked a fair trial standard was a very
easy one out of Mississippi.”* The Court found that the extreme physical coercion
preceding the confessions of three Black men rendered their "free and voluntary"
confessions inadmissible and their convictions invalid. Justice Hughes wrote for a
unanimous Court, indicating that the ruling rested on the requirements of due process, and
need not rely on the protection against self-incrimination. Applying the "fair trial"
doctrine, Hughes argued that because the wrong done to the defendants was so
fundamental, it "made the whole proceeding a mere pretense of a trial" rendering the
resulting conviction and sentencing completely void (at 286). This decision opened the
door to review of police practices and the protection of prisoners, even if that opening was
slight.

In the late 1930s, the Court began to extend the protections accorded to the
accused, determining first whether or not coercion occurred and later extending the scope
of the definition of that coercion. The Court no longer relied only on reports of physical
violence, but exonerated the accused on the basis of psychological coercion as well,
balancing the amount of pressure exerted by police against the capacity of the suspect to
handle that influence. Justice Black eloquently sums this up in Chambers v. Florida:

Under our constitutional system, courts stand against any winds that blow as

havens of refuge for those who might otherwise suffer because they are helpless

and weak, outnumbered, or because they are non-conforming victims of prejudice
and public excitement. Due process of law, preserved for all by our Constitution,
commands that no such practice as that disclosed by this record shall send any

accused to his [sic] death. No higher duty, no more solemn responsibility rests
upon this Court, than that of translating into living law and maintaining the

%Brown v. Mississippi, 297 U.S. 278 (1936)
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constitutional shield deliberately planned and inscribed for the benefit of every

human being subject to our Constitution -- of whatever race, creed, or

persuasion.”’

In 1943 the Court introduced a separate standard of confession for federal cases by
focusing directly on police procedures that greatly widened the scope of judicial
surveillance over the interrogation process. The Court also broadened the due process
requirements of state confession admissibility well beyond the "fair trial" doctrine.”® The
McNabb-Mallory rule, named for the two cases which established it,?’ provided that an
accused person be promptly arraigned before a judicial officer, with any testimony
obtained beforehand excluded from trial. Justice Frankfurter summarized the rational in
McNabb:

The history of liberty has largely been the history of observance of procedural

safeguards. And the effective administration of criminal justice hardly requires

disregard of fair procedures imposed by law.*

In Mallory the Court sets forth explicitly the meaning of the "prompt arraignment"

requirement, attempting a definition of "unnecessary delay."*' The Court did not outlaw

77309 U.S. at 241 (1940)

#Justice Black even advocated a standard of "inherent coerciveness” (in Ashcraft
v. Tennessee, 322 U.S. 143 (1944)) which would treat any interrogation as suspect
because of the intrinsic element of police control. Because of its radical nature, this
standard did not receive the Court’s blessing for quite some time (Stephens 1973).

®McNabb v. U.S. 318 U.S. 332 (1943) and Mallory v. U.S. 354 U.S. 449 (1957)

318 U.S. at 347

*'While Mallory did outlaw delay in arraignment solely for interrogation purposes,
it did not indicate how much leeway the police would have when the arrest took place at a

time when no magistrate was available for arraignment (Stephens 1973).
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police questioning, but it did insist on at least a semblance of judicial surveillance of
detention. Appearance before a magistrate ensured that suspects were informed of their
right to remain silent and to the assistance of counsel. These decisions elicited great
resistance from law enforcement and those within the government sympathetic to the
police, as the federal standard in particular had, they argued, no real Constitutional basis.*?

During the 1940s, the Court had difficulty endorsing one single position on
confessions, oscillating between Black's earlier-mentioned test of "inherent coerciveness”
(see note 28) and the traditional "fair trial" doctrine. When Justices Clark and Minton
joined the Court in 1949, a new majority put an end to judicial activism in the area. These
conservative justices created a majority who began to ease Fourteenth Amendment
restrictions (Stephens 1973). During this time our analysis begins (1946 to be specific).

This conservative phase was short lived, however. Following the onset of the
Warren Court in 1953, an expansion of constitutionally guaranteed protections of
individual liberties developed. The Court began to consider the “totality of
circumstances,” deciding the admissibility of confessions on a case by case basis with
“coercive” broadly defined.

Attempting to further protect against unjust accusation and conviction, Justice

William O. Douglas began to urge linkage of the right to counsel with the ban on coerced

confessions. He argued in Crooker v California®:

*2Stephens (1973:85-89) gives a good account of the opposition the Court
encountered.

#357 U.S. 433 (1958)
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The mischief and abuse of the third degree will continue as long as an accused can
be denied the right to counsel at this the most critical period of his ordeal. For
what takes place in the secret confines of the police station may be more critical

than what takes place at the trial (at 444).

Douglas’ view prevailed in the early 1960s with the formal repudiation of the
"trustworthiness" principal. Convictions based on involuntary confessions could not
stand, for, according to Justice Frankfurter: "...ours is an accusatorial and not an
inquisitorial system..."** In 1962 due process was extended to include the Fifth
Amendment's protection against self-incrimination.*

The incorporation of additional provisions of the Bill of Rights to the states
produced a revolution in criminal procedure (Stephens 1973). In 1961 the Court decided
Mapp v Ohio, and in 1964, Escobedo v. Illinois.** The former protected against
unreasonable searches and seizures, while the latter made inadmissible any confession
obtained if an accused was denied counsel.

Miranda v. Arizona® dispelled any uncertainty resulting from Escobedo. The
Court, making state and federal standards identical, spelled out the necessary warnings
that were to precede an arrest, including 1) the right to remain silent; 2) an explanation

that anything said can and will be used against the accused; 3) the right to consult with an

attorney who may be present during interrogation; 4) the explanation that, if the accused

*Rogers v. Richmond, 365 U.S. 534, at 540 (1961)
¥Gallegos v. Colorado, 370 U.S. 49 (1962)
%367 U.S. 643 and 378 U.S. 478, respectively

37384 U.S. 436 (1966)
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cannot afford an attorney, one will be appointed free of charge; and 5) if the suspect
wishes to waive his or her right, s/he may nonetheless assert the right to remain silent or
request counsel at any time during the course of the proceeding, at which time
interrogation must cease. The Court further stated that “...a heavy burden rests on the
government to demonstrate” that, if a defendant does waive his or her rights, s/he did so
"knowingly and intelligently."*®* The Court concluded that the atmosphere and act of
questioning is inherently coercive, agreeing with Justice Black's earlier opinion.
Notwithstanding Miranda the Warren Court occasionally waffled in its support of
suspects’ rights, even employing the abandoned “voluntariness test.”*

With the arrival of Chief Justice Burger, standards were further relaxed. For
example, while Warren opposed any use of a coerced confession, Burger, writing for the
Court in Harris v. New York,** stated that “It does not follow from Miranda that evidence
inadmissible against an accused in the prosecution's case in chief is barred for all purposes,
provided of course that the trustworthiness of the evidence satisfies legal standards.”*!

He argues that an involuntary confession may constitutionally be used in court to impeach

the testimony of the defendant should s/he choose to take the stand.

%1bid at 475.

**Boulden v. Holman 394 U.S. 478 (1969)
“401U.S. 222

“1d. at 476
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In addition to the Stephens book, other studies of involuntary confession, as well
as the case law itself, lend legitimacy to Kort's assertion that such cases were ripe for the
type of analysis he proposed. Israel and LaFave (1971), as well as Ringel (1966), identify
some of the most important developments in the case law with respect to the
"voluntariness test." Haynes v. Washington,* for example, established that voluntariness
required the examination of the "totality of circumstances" surrounding a confession,
including such circumstances as 1) physical abuse;* 2) threats;* 3) extensive
questioning;*’ 4) incommunicado detention;*® 5) denial of the right to consult with
counsel;*’ and 6) characteristics and status of the suspect*®. These and other facts
comprise the fact patterns I will analyze.

This area of the law should prove instructive in enhancing our understanding of
judicial decision making. The general public deems it important, as countless public

opinion polls show exasperation when a reputedly guilty person goes free simply because

2373 U.S. 503 (1963)

¥ Lee v. Mississippi, 332 U.S. 742 (1948)
“Payne v. Arkansas, 356 U.S. 560 (1958)
Turner v. Pennsylvania, 338 U.S. 62 (1949)
“Davis v. North Carolina, 384 U.S. 737 (1966)

“"Fay v. Noia, 372 U.S. 391 (1963), Escobedo v. lllinois, 378 U.S. 478 (1964),
Miranda v. Arizona, 384 U.S. 436 (1966)

*Culombe v. Connecticut, 367 U.S. 568 (1961); Gallegos v. Colorado, 370 U.S.
49 (1962); Spano v. New York, 360 U.S. 315 (1959)
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“the constable blundered.”* Finally, scholars deem it important, evident by the wealth of
writing about the confession cases, especially Miranda.® The character of the facts that
lead the Court to affirm or reverse of a conviction on the basis of an improperly obtained
confession provide a basis by which to test the larger theoretical questions presented here.
3.3 DEFINING THE UNIVERSE

I use a “legalistic” approach to identify the universe of cases for this project. This
defined universe was obtained by using West’s Key Number system. Many cases
involving a confession turn on considerations independent of the confession. The Court,
moreover, uses widely varying language. It was therefore apparent that a LEXIS search
would not be feasible. I also considered utilizing Shepard’s Citations in conjunction with
Spaeth’s confession cases, but was not happy with that prospect either, due in part to
criticism of Shepard'’s as a selection tool (Songer 1988)°'. Therefore, I settled upon
West’s Decennial Digests, taking every case under keys 516 through 538 decided

between 1946 and 1981°%in both the Supreme Court and the Court of Appeals. These

“Then judge Cardoza in People v. Defore, 150 N.E. 585 at 587 (1927).
%°See Stephens (1973:165-200) for references to a number of such studies.

3T do employ Shepard'’s in a subsequent chapter, however, and deem that there,
Songer’s criticism is lacking in force. He does have a point, however, where the selection
of cases for this type of analysis is concerned. If I were to rely on the Court of Appeals
to cite Supreme Court precedent, I would miss instances wherein they merely cite none or
where they cite their own cases as precedent, thereby potentially missing important
realizations of Court of Appeals non-compliance, although some studies have found this to
be the exception rather than the rule (Benesh and Reddick 1998).

*2The analysis begins with the Vinson Court because that is the earliest Court for
which we have substantial data collection. The analysis ends with Stewart’s resignation in
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keys are under the larger subject of “Criminal Law,” under the heading “Evidence” and the
subheading “Confessions.” The title of each of these keys is listed in Table 3.1. Because
West Publishers has a very strong reputation, evidenced by the wide use of their products
in the legal community, I view their listing to be exhaustive and validly and reliably
constructed. These at least were a defensible universe of cases. I assume any omitted
cases are randomly distributed and are not systematically related to either admissible or
inadmissible confessions, having no systematic fact pattern.
3.4 FACT PATTERN ANALYSIS

Fact-pattern analysis has been utilized in different forms and in different issue areas
for many years. Only recently has this method been theoretically infused (Songer, Segal
and Cameron 1994). The method itself relies on the assumption that differences of fact
beget different outcomes. It has been noted over time (although not empirically) that a
very small difference in the facts of a case may substantially impact a decisio;l. Therefore,
in any discussion of comparing decisions in one court with those in another a means by
which to empirically control for differences in fact must be proffered. I advocate the use
of a fact-pattern analysis. It is important to note that I am not advancing a fact-based
model of either courts’ decision making. Rather, I am controlling for differences in
decisions and attempting to test of the influence of the Supreme Court on the Court of
Appeals. In other words, do the facts that the Supreme Court has identified as being

relevant considerations in the determination of voluntariness in turn matter to the decision

1981. The law of confession was largely settled by that time. Hence, I end my analysis
there.
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of the Courts of Appeals? I review early attempts at fact-pattern modeling, then, not so
that these early studies might be replicated, but rather so that the methodology I use to
control for differences among cases be seen as validly and intelligently employed.

One of the first scholars to attempt a quantitative fact-pattern analysis of judicial
decision making was Fred Kort (1957, 1958, and 1963). Kort recognized the inherent
benefit of studying appellate court cases by analyzing the different patterns of fact
apparently guiding the judges’ decisions. His early work, however, was greatly criticized,
as his quantitative methods were ad hoc at best (Fisher 1958). While his work perhaps
lacked methodological rigor, it was theoretically useful, as it outlined a method to
quantitatively predict court decisions.

Kort first demonstrated what he called “...an attempt to apply quantitative methods
to...decisions by the Supreme Court of the United States” (1957:1). He provided an early
definition of the fact-pattern, explaining that "...it is possible to take some decided cases,
to identify factual elements that influenced the decisions, to derive numerical values for
these elements by using a formula, and then to predict correctly the decisions of the
remaining cases in the area specified" (1957:1). This was admittedly quite far-sighted on
Kort's part, although the method he subsequently delineates is primitive by today’s
standards. Kort used the Supreme Court’s right to counsel cases, and identified a list of
factual issues to be considered. He only used fourteen cases, however, and with his use of
over 25 facts, he violated many important rules of statistical inference. Even so, he added

much to the then current understanding of judicial decision making, concluding that this
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area, in which decisions were considered inconsistent, exhibited some consistency and the
possibility of prediction when subjected to quantitative analysis. He is careful not to infer
too much from his results, however, (which he clarifies in his response to Fisher's criticism
(1958)) and admits that his methods are crude, and that no method predicts decisions
perfectly.

Kort continued to attempt to find the best possible method to conduct a fact-
pattern analysis of Supreme Court decisions in subsequent work. In his 1960 article, he
again used the right to counsel cases, this time adding involuntary confession cases as
well, in an effort to understand the fair trial rule. He employed factor analysis here, which
seems better suited than his earlier method. He subjected his factors to multiple
regression, but offered no results in this particular paper. Kort notes, however, that not
only may prediction result from this quantitative fact pattern analysis, but that it may also
be “possible to determine conformance and non-conformance by lower courts to rules of
law stated in flexible form by higher courts” (1960:14). He further states that this analysis
may be able to find the underlying rationale for certain rules and doctrines proscribed by
the Court.

Finally, Kort turned, in later work, to methods of simultaneous equations and
Boolean algebra. Although neither is very useful in my analysis, he did make an excellent
case for fact-pattern analysis of confession cases (1963). He analyzes involuntary
confession, right to counsel, and workman's compensation cases. In his Table 1, which is

reproduced here as Table 3.2, he lists the facts which seem important to the decision of

53



the invol
model (s

A
methodo
(MLE), 1
this type

N
determin
understa
seizure ¢
of fact-p
Judicial ¢
are pres,
assume 1

diﬁ‘erenc

N

Caseg *3

the Searc
re(]llirerm



the involuntary confession cases. I use his list of characteristics, much modified, in my
model (see Table 3.3).

Although the early history of fact-pattern analysis debated appropriate
methodology, that debate is today largely settled, as maximum likelihood estimation
(MLE), variations of which include logit and probit models, are eminently appropriate for
this type of analysis (Segal 1984).

Scholars have applied fact-pattern analysis (using MLE) to various issue areas to
determine whether or not such analysis leads to accurate prediction and better
understanding of Supreme Court decisions. Segal (1984, 1986) found that, in search and
seizure cases, the fact pattern of the case did affect the decision reached. The usefulness
of fact-pattern analysis, he reasoned, lies in the explanation of the variance found in
judicial decision making. Since the roles and attitudes of a given judge or a given court
are presumably basically stable, as he and Spaeth document (1993), it is reasonable to
assume that differences in decisions among cases decided by a given court result from
differences in case facts (Segal 1984).

Segal then delineates his model, including relevant facts for search and seizure
cases.” He finds that his model does a good job of explaining the Court’s decisions

(1984:896), producing a 48% reduction in error.

*The facts he deems relevant to decision making include prior justification of
the search, the nature of the search, and the exceptions to the probable cause and warrant
requirements. Within each of these areas, he identifies specific relevant facts.
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In order to set up his multivariate analysis, Segal identifies the factual
considerations he deems important to the determination of a search as unreasonable. He
uses the facts given by the lower courts for the determination of probable cause and the
lawfulness of an arrest, and when the lower court facts are conflicting with those set forth
by the Supreme Court, he uses the lower court facts in attempts to remain consistent. His
model also takes into account changes in personnel on the Court, which is an important
addition from earlier fact-pattern analyses.

All of the variables in his fact-pattern analysis are dichotomous, thereby measuring
either the presence or absence of certain facts, excepting the change in Court measure,
which is polychotomous. He uses probit to estimate the coefficients, since least squares
regression is inappropriate when dealing with a dichotomous dependent variable.

Segal’s model does a good job of explaining the decisions in this reputedly messy
area of constitutional law. The -2LLR is significant and the estimated R? is quite large.**
Court membership change was also a significant factor, which makes sense, as some
Courts are a priori more likely to uphold a search and seizure than are others. Earlier
models failed to include this variable. Segal also found that the United States as party to a
case was much more successful than any other litigant. These searches, Segal notes, do

not appear to be any less severe than those conducted by state officials.

*4One should take care in interpreting this statistic, however, as there is no one
formulation of the pseudo-R? that is universally accepted. I report it merely because it is a
statistic with ready meaning. It is used here as a quick approximation of the goodness of
fit.
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Segal (1986) used essentially the same data to analyze individual justices and the
ways they use facts to make decisions. He focuses on those justices in the middle of the
ideological continuum, inasmuch as the decisions of those on either extreme are
explainable merely through ideological variables. Those in the middle, however, offer an
opportunity to examine the role that facts play in the decision, and the number of facts
successfully considered by a single justice, using a bounded rationality model of human
decision making. Since justices can only consider a limited number of facts in their
decisions, this theory argues, the presence of or absence of facts in each justice's subset
strongly determines whether or not the justice upholds the search.

This analysis begets significant results as well, as he finds that, for all four middle
justices under study (White, Stevens, Stewart and Powell), a significant proportion of the
variation was explained through reliance upon facts. He also finds evidence that
challenges the belief that justices become more conservative with age.

Hagle continues this line of inquiry with a fact-pattern analysis of the Court's
obscenity cases (1991). In his analysis, he follows the same general approach as Segal,
but designedly does so in a much more general fashion.

Hagle attempts to explain a quite difficult and vague area of case law using broad-
based variables since there is a lack of constitutional language on which to rely in the
identification of relevant facts in the determination of obscenity. He uses a cybernetic
model of decision making (1991:1041) in which the Court simplifies the case, follows

stable decision rules, focuses on the attributes of the situation broadly defined, and has a

56



[imited
by Seg:
results.
ever so

on the

decisio
fact-pa
decisio
howev

decisio

mode|
the “’a
Like 5,

area of

SOme I

deter m

mUSl pa

Thefefc
eﬁec[s |



limited choice set. While this cybernetic model seems plausible, and was, in effect, utilized
by Segal in his analyses, Hagle’s gross use of facts hinders the generalizability of his
results.”* Nevertheless, his variable of lower court decision employed is intriguing since it
ever so lightly touches on the relationship between the two courts and the influence of one
on the other, which is of interest here.

Hagle finds that his model explains the vast majority of the Court's obscenity
decisions (1991:1050), thereby arguably demonstrating that the "theoretical framework [of
fact-pattern analysis] supports the use of specific or broad-based variables" to explain
decisions. Hagle's analysis does tend to stray a bit from the focus of fact-pattern analysis,
however, which delineates specific aspects of the dispute which may or may not affect the
decision reached by each justice.

Joseph Ignagni's study of the free exercise cases also purports to use a fact-pattern
model (1990). He uses what he calls a "fact-attitudinal" model to examine changes from
the Warren to the Rehnquist Courts, concluding that the decisions are indeed explainable.
Like Segal's choice of the search and seizure cases, Ignagni takes a seemingly disordered
area of constitutional jurisprudence and attempts to make it more explainable.

He extends Segal's view of judicial decisions as boundedly rational and identifies
some relevant facts for examination. Like Hagle, he chooses very broad facts to

determine decisions, but does a fairly good job of operationalizing them and setting up his

%His variables include direction of lower court decision, whether the audience
must pay for access to the materials, and whether the case originates in a Southern state.
Therefore, his is not really a test of fact pattern differences per se, but more a test of the

effects of differing circumstances.
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model. Although advantaged by a skewed model category, he correctly predicts 82% of
the decisions using probit, the method legitimized by Segal efforts. Thereby, we have
another victory for the fact-patterner, and another area in which decisions have been
analyzed.

Utilizing the confession cases of both the Court of Appeals and the Supreme
Court, this project employs a sort of fact-pattern analysis to answer the theoretical
questions of interest here. I am cognizant of the theoretical problems in utilizing facts to
determine case outcomes. Some argue that what a fact-based model really measures is the
influence of Supreme Court precedent. Others say that the inclusion of controls for facts
is atheoretical. However, I argue that, because I am using the fact-pattern methodology
specifically as a measure of Supreme Court precedent, thus rendering the decisions of the
two courts comparable, any criticism of the fact-pattern method applies little if all to my
project. This is a different type of fact-pattern model, and a different way in which to
model court decisions, and I think its use is readily defensible.

Given the relatively long and distinguished history of fact-pattern analysis, as well
as the apparent room for and need for further research on the influence of the Supreme
Court on Courts of Appeals decision making, I have conducted a fact pattern analysis of
both U. S. Supreme Court and U. S. Court of Appeals cases involving confessions and
their admissibility. The methods to be employed vary by chapter and will be explained
within each. The following section identifies the facts that were coded and the questions

of their validity and reliability.
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3.4 THE FACTS

I carefully determined the facts to be coded by consulting many sources on the law
of confession. There are many considerations on which the determination of the
voluntariness of a given confession may turn. To settle upon the set of facts presented in
Table 3.3, I consulted Kort’s work, other sources on confessions and the admissibility
thereof (e.g., Inbau and Reid 1962; Schafer 1968; Rutledge 1994), and the Supreme Court
decisions themselves. In reading a sample of the cases contained in my analysis, I
determined that certain facts seemingly contributed to the Court’s decision in a particular
case. Those facts, which are listed in Table 3.3, are described here in more detail, with the
specific coding scheme employed shown in Appendix 3.A. Of course, not all of the facts
end up being statistically significant; those that are not are excluded from the final
models.*®

First of all, we expect actual coercion to be an important fact in the determination

of voluntariness. Where coercion is present, manifested either physically or

%I code these facts directly from the opinion of the given court under study,
accepting the decision of the lower court wherever the subjective facts were in dispute.
“That is, we coded case facts from the perspective of their status prior to the decision of
the appeals court” (Songer, Segal and Cameron 1994:681, fn 7). The Supreme Court
regularly iterates that it “...accept[s] [the lower court’s] judgement insofar as facts upon
which conclusion must be reached are in dispute” (Gallegos v. Nebraska, 342 U.S. 55, at
61), as does the Courts of Appeals: “This court thus accepts and adopts the state trial
court’s findings of facts...[We] should not disturb the state court’s findings absent
convincing testimony that the factual determination was erroneous” 413 F.2d. 459, at
461). It is only their appraisal thereof which may differ. As an additional check on the
possibility that the appeals court is ignoring facts to obtain their preferred outcome, I code
for factual disagreement among the majority and the court’s dissenter(s). Such
disagreement may signal a court majority that is playing loose with the facts.
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psychologically, the court will more likely overturn the confession.’’

Forms of coercion other than those explicitly physical or psychological exist; those
are also coded. Deprivation of basic needs includes lack of food or sleep for the
defendant. Again, we would expect their presence to increase the likelihood of excluding
the confession. Length and place of detention are also coded as coercive forces, since a
lengthy detention, or any detention in squalid conditions, also adds to the pressure brought
to bear on a defendant. The longer the detention especially in conjunction with a failure to
bring the accused before a magistrate, (which will be discussed shortly) the more likely is
the confession’s exclusion. Similarly, the conditions of that detention may also contribute
to the likelihood of exclusion. If the defendant were held incommunicado; that is, without
the assistance of family, friends, or an attorney, we would also expect the atmosphere to
be additionally coercive, and therefore, enhancing exclusion. Finally, the presence of an
attorney has been determined to mitigate coercion. Therefore, if an attorney represents an
accused, we expect the court to be more likely to uphold the confession. If an accused
requests an attorney and that attorney is denied, however, we would expect the court to
be much less likely to uphold the confession, since an important right was not only
ignored, but also actively thwarted.

In addition to these coercive forces, I have identified several characteristics of the

"Here, I use the word “overturn” loosely. What we are actually measuring again
is whether the court accepts the confession as is. The Court may well remand the case to
the lower court for further proceedings without overturning it explicitly. In such cases,
the outcome is coded as overturning, which we will use here to mean “unacceptable in its
current state.”
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accused which may lead that individual to be more or less affected by coercive methods.
These include mental status, intelligence, race, experience, youth, and some other
miscellaneous characteristics.”® We would expect a defendant with a mental illness or
defect to be more vulnerable to coercion than another like situated defendant. In addition,
we would expect a defendant of subnormal intelligence to be more easily coerced than an
intelligent defendant. We may expect that a defendant of a minority race to be more
susceptible to subtle coercive tactics than a defendant of a majority race since the
interrogator(s) may be more intimidating. We would similarly expect a young defendant
to be more vulnerable. On the contrary, legally experienced defendants should be less
susceptible to police coercion.

I have also identified some procedural defects that may taint the voluntariness of a
confession. These include things that the police are supposed to do or have power over,
that assure the fair treatment of an accused; e.g., the reading of the Miranda rights (or
informing suspects of constitutional rights before Miranda); the length and place of
interrogation; the use of police relay tactics in questioning; and the bringing of the
defendant before a magistrate without unnecessary delay. Most of these are self-
explanatory. A confession obtained via a long interrogation in a dingy room without

windows by a large number of officers serially and in tandem is more likely to be

**I have included an “other” category because some cases involve unique
defendants and the unique characteristics of those defendants do indeed affect the
determination of confession’s admissibility. Examples include a mother of several small
children, a drug addict, a defendant with high blood pressure, a defendant who was ill, and
a defendant who was very slight of build. Many of these defendant characteristics, I posit,
will affect the level of coercion likely to have been present during the interrogation.
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overturned than is one in which the defendant is questioned over a very short time in a
light and airy room by one investigator. Similarly, a defendant who is given his or her
rights by a magistrate and formally charged with the crime he or she is accused of
committing is more likely to avoid coercion than is a defendant who is badgered into
confessing before seeing a judge. I also code for the voluntary waiver of Miranda rights,
as such a waiver would obviously negate the absence of the Miranda warnings.

In addition to these facts, I have also coded mitigating circumstances, courtroom
procedural fairness, habeas corpus petitions, the determination of harmless error, prior
coerced confession, and fruits of illegality. The mitigating circumstance variable could be
somewhat gross, but I have defined it carefully, so the problem has arguably been abated.
I coded this variable as being present when factors serving to mitigate the involuntariness
of the confession were established in the record. These include such considerations as the
differences between state law and federal requirements, defendants who have studied
criminal law, and those questioned while in custody on another unrelated charge. This
variable, when present, may help explain why a seemingly involuntary confession is
upheld. Courtroom procedural fairness refers to the determination of voluntariness by the
court. Early confession law submitted to the jury the question of the voluntariness of the
confession. However, it was later established that the judge must make a separate
determination of voluntariness outside the presence of the jury in order to avoid
prejudicing the jury (Jackson v. Denno, 378 U.S. 368 (1964)).

The fruits of illegality variable is present when the court has either determined that
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the arrest and/or detention of the defendant was illegal or evidence was obtained during an
illegal search, and the confession is a fruit of one of these illegal actions. If an earlier
confession was deemed to have been obtained illegally, I code for the presence of prior
coerced confession, expecting that such a subsequent confession will be deemed
involuntary as a fruit of the first. Harmless error is coded as present only if the judge (or
panel) decides that an infraction in criminal procedure did not lead directly to the
conviction and so was excusable, or harmless. This factor should also serve to mitigate a
finding of involuntariness. Finally, I include a variable for habeas corpus as a control to
see if there is a difference in the way in which habeas petitions are handled (versus a
regular appeal). Each of these factors plausibly contributes to the likelihood function for
the decision of the court, either negatively or positively, depending on the expected
relationship. (See the appendix for specific coding decisions.)

For each fact to be coded, I follow a trichotomous coding scheme, using the facts
as stated by the appellate court that made the decision. I have coded each particular fact

9 «¢

as “mentioned as present,” “mentioned as not present,” and “not mentioned.” This
addition to the Songer et al model should provide additional germane information;
specifically, that it will permit analysis of factors present in the given case as well as those
which are mentioned by the court as not being present in the case at hand. Each should
affect the likelihood that the confession will be overturned. One would think the former to

be a bit more important, but it makes perfect sense that mention of the absence of facts is

also important. I have split the information as coded into two dummy variables. One
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dummy measures whether or not the fact was mentioned as present, and the other will
measure whether or not that same fact was mentioned as NOT present. The model also
contains a variable controlling for the ideology of the court under study (measured as the
percentage of liberal judges on the panel), as well as a control for the lower court
disposition, since it has been repeatedly demonstrated that the Supreme Court tends to
take cases in order to reverse them (e.g., Perry 1991).

Reliability tests were conducted, and the results were quite impressive. Of the 5%
sample coded by the additional coder, 97.7% of all cells were identical to my coding. In
84.3% of the non-zero cells we agreed (with most disagreements a matter of simple
misunderstanding of the coding rules) and in 99.3% of the cells containing a zero there
was agreement. I think this provides good evidence of the accuracy of my coding. As far
as validity is concerned, the careful construction of the coding scheme along with the
extensive use of legal scholars’ identification of relevant case facts in confession cases
(e.g., Criminal Justice Institute 1976; Grano 1996; Inbau and Reid 1962; Israel and
LaFave 1971, Ringel 1966, Rutledge 1994; Schafer 1968; VanMeter 1973; Wigmore
1942) bodes well that I am neither missing any substantively important facts, nor am I
including any without relevance to the decision made in a confession case. In short, I
think my data were validly and reliably coded and will be, in the chapters that follow,

appropriately analyzed.
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TABLE 3.1

WEST’S KEY SYSTEM - CRIMINAL LAW - EVIDENCE®®

K. CONFESSIONS.

Key

516. Nature and sufficiency as admissions of guilt.
517. Admissibility in general.
(1). In general.
(2). In particular criminal prosecutions.
(3). Necessity of laying predicate for admission.
(4). After proof aliunde of facts confessed.
(5). Necessity and admissibility of entire statement.
(6). Admissibility as affected by person to whom confession is made.
517.1.% Voluntary character of confession.
(1). In<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>