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ABSTRACT

HEALTH PROFESSIONS REGULATION AND PUBLIC POLICY:
STATE MEDICAL BOARDS AS POLICY ACTORS

By

Susan L. Silberman

Regulation of health professions changed in the 1990s. The political-
institutional arrangements between social interests, the state and economic
actors, are different from what they were twenty years ago. Among the reasons
for these changes is the turbulence that characterizes the health care world.
States have also become more active in the health arena with devolution. State
leaders — governors, legislators and attorneys general — are more actively
engaging social issues than was the case in the past.

Change has occurred relatively fast. Previous stakeholders have been
joined by new entrants who desire a voice in the process. As a consequence
there have been tangible changes in federal and state health laws and policies.
The scope of policy conflict has expanded. Some of the changes in law and
policy result directly from changes in health care management and the structure
of the health care market. Others emerge from new regulatory policies adopted
by states.

This study looks at change and how it affects one state health policy actor
— state medical boards. Changes in the health delivery system have put health

oversight and regulatory agencies, such as medical boards, under increasing
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scrutiny and pressure. In response to more public attention, medical boards
have changed the way they conduct their business.

This study examines why some state medical boards are leaders in
change while others are not. It considers the institutional structure of medical
boards, their relationships with the legislature and interest groups, and their
policy and routine behaviors. The research questions are: What is the role of
the enabling coalition in the institutional design of state medical boards? What
is the role of institutional design in predicting legislative involvement in agency
policy activities? What factors influence a state medical board’s non-
programmed policy decisions and behavior? What factors influence a medical
board’s programmed decisions and behavior?

The study addresses the research questions using original data drawn
from a 50-state survey of medical boards, data collected by the Federation of
State Medical Boards (FSMB), and a series of four analytical case studies that
include interviews with board members, staff and informed observers.

Overall the research findings indicate that there is one primary influence
on state medical boards — legislators. Both at the individual level and through
their involvement in specific medical board issues, state lawmakers have a
critical effect on medical boards and their activities and behaviors. Medical
associations, governors and board autonomy, among other things, are less
important factors in medical board structure, behavior and activities. The two
most active policy players in medical board matters are legislators and state

medical societies.
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| am not an advocate for frequent changes in laws and constitutions, but
laws and institutions must go hand in hand with the progress of the
human mind. As that becomes more developed, more enlightened, as
new discoveries are made, new truths discovered and manners and
opinions change, with the change of circumstance, institutions must
advance also to keep pace with the times.

Thomas Jefferson

1. Introduction

Health profession regulation has changed in the 1990s. The political-
institutional arrangements that Eisner (1993) calls regimes, between social
interests, the state and economic actors, are different from what they were
twenty years ago. Among the reasons for these changes is the turbulence that
characterizes the health care world. Health care delivery systems have changed
from fee for service to risk-based capitated approaches. In health professions
education, the need for specialists has been eclipsed by the demand for primary
care and prevention services. Intergovernmental relations have shifted with
more responsibilities being delegated to the state level.

States have also become more active in the health arena with devolution.
They are innovating and trying new approaches to welfare reform (Nifong 1997,
Tilly 1999, Tweedie 1997 ), Medicaid (Eckl 1996) and other social policy areas
(Mahtesian 1997, Seefeldt et al., Street 1998). State leaders -- governors,
legislators and attorney generals -- are engaging social issues as never before

(Belluck 1998, Leonard 1999, Lott 1998, Mitchell 1999, Weissert and Schram
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1996, 1998, Whitman 1995). They are developing new models for managed
care, becoming more concerned about quality issues, and taking on corporate
interests all with an eye for the bottom line.

Change has occurred relatively fast. Previous stakeholders have been
joined by new entrants who desire a voice in the process. As a consequence
there have been tangible changes in federal and state health laws and policies.
Using Schattschneider’s (1960) terminology, one might say that the scope of
conflict has expanded. Some of the changes in law and policy result directly
from the market while others emerge from new regulatory policies adopted by
states.

This dissertation examines one state regulatory agency and its
relationships with interest groups and state legislatures (see Appendix A). It
investigates an organization’s institutional structure, policy activities and routine
behaviors. Exploring these relationships seems particularly useful given the
opportunity to examine varying responses in the 50 states. The study looks at
change and how it affects one state health policy actor — state medical boards.
Historically, medical boards were subservient tq the medical profession. They
were part of a self-governing professional order that protected the autonomy of
physicians and served their economic interests (Ameringer 1999). In this initial
incarnation, medical boards were like many other types of regulatory boards —
they were typically made up of members of the very profession they were

charged with overseeing. They served as gatekeepers guarding entry to the
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medical profession but rarely disciplined doctors for substandard care.

The Health Care System Today

Changes in the health delivery system have put health regulatory
agencies, such as medical boards, under increasing scrutiny and pressure. The
cost of health care has risen dramatically. After a recent brief period of slow
growth, experts are now predicting total spending for health care in the United
States will more than double between 1997 and 2007. During this period, costs
are anticipated to climb from $1 trillion to $2.1 trillion; 17 percent of the gross
domestic product in 2007 will be spent on health care costs (Pear 1998).
Surprisingly, the increase will be driven by private spending -- not a rise in costs
but rather an increased demand for and use of services.

Beyond issues of cost, concerns have also been raised about access,
quality, and accountability. As recently as the end of 1999, the Institute of
Medicine, an arm of the National Academy of Sciences, concluded that as many
98,000 Americans die unnecessarily every year from medical mistakes made by
physicians, pharmacists and other health care professionals. If the figure is
correct, medical errors may be the fifth leading cause of death in the United
States, behind heart disease, cancer. stroke, and lung disease (Weiss 1999).
These deaths, along with serious nonfatal reactions to other medical errors, cost
the nation as much as $29 billion a year. The report's authors call for a major

overhaul of how the nation addresses medical errors. The creation of a new






federal Center for Patient Safety, within the Department of Health and Human
Services, to track and prevent patient injuries was one of the report's
recommendations. A few days later, President Clinton announced steps to curb
medical errors by requiring all health plans that insure federal workers to adopt
new safeguards. Moreover, every government-run health program will explore

ways to improve patient safety (Goldstein 1999).

Medical Boards Respond

In response to more public attention, medical boards have changed the
way they conduct their business. In Virginia, when a local doctor stole
painkillers from patients, depriving them of sedatives while undergoing painful
gastrointestinal examinations, the Board of Medicine took the unusual step of
trying to contact possible victims (Glod 2000). The Michigan Board of Medicine
is setting up a computer system to track where physicians are employed. This
will allow the state to coordinate criminal convictions of medical professionals
(for example on charges of drunk driving) and ensure the medical board can
serve physicians with orders of license suspension. The new system is
expected to be in use by the end of 2000. In Fall of 1996, the Massachusetts
Board of Registration in Medicine was the first medical board in the nation to put
information about physicians’ disciplinary and malpractice records on the
Internet. The Massachusetts board set the standard for other medical boards;

other boards around the nation have followed suit including the Maryland Board
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of Physician Quality Assurance. Clearly, some state medical boards have
embraced change and function as leaders or at least partners in change; in
other cases they are followers, even laggards.

| examine why some state medical boards are leaders in change while
others are not. | consider the institutional structure of medical boards, their
relationships with the legislature and interest groups, and their policy and routine
behaviors. The research questions are: What is the role of the enabling
coalition in the institutional design of state medical boards? What is the role of
institutional design in predicting legislative involvement in agency policy
activities? What factors influence a state medical board’s non-programmed
policy decisions and behavior? What factors influence a medical board’s
programmed decisions and behavior?

| address the research questions using original data drawn from a 50-
state survey of medical boards, data collected by the Federation of State
Medical Boards (FSMB)', and a series of four analytical cases that include

interviews with board members, staff and informed observers.

1 The Federation of State Medical Boards (FSMB) is an umbrella organization
composed of 69 member boards whose primary responsibilities and obligations
are to protect the public through the regulation of physicians and other health
care providers. The Federation serves as a liaison, advocate, and information
source to the public and its members. It represents the various state medical
boards and promotes standards for physician licensure, practice, discipline and
public protection.
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Contributions

The findings of this research will be useful on several levels. First, | am
applying theoretical approaches developed for federal agencies to a set of state
regulatory agencies. The opportunity to evaluate these theories across the 50
states can add to their veracity, significance, and rigor. This study is an initial
effort in that direction.

Second, | am developing and exploring the concept of policy activism.
The information presented in this study will help illuminate the rationale behind
state action. The case studies will provide “in the trenches” accounts of a
personal nature.

Third, it illustrates the expanding scope of conflict in the area of health
care workforce regulation. Schattschneider (1960) argued that changing
ingrained power relationships can only occur when more people are involved in
the process and the issue becomes salient to more people. The involvement of
legislators and the public have a role to play in this expansion of the scope of
conflict.

Finally, the research provides lessons to states who are trying to reform
their medical boards, other regulatory boards or state entities. Efforts to reform
state agencies are common throughout the country but what determines their
success? The research sheds light on some successful strategies to bring
about policy change. It identifies how states achieve their desired outcomes,

which reform efforts work and which do not. This helps clarify our understanding
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of why states adopt health profession regulation reform and provides useful

information for future efforts to encourage such reforms.

A Preview of Things to Come

Following this introduction, the literature review chapter introduces some
definitions of regulation and highlight the literature on federal regulation,
legislators and bureaucracies. Additionally, there will be a short discussion of
state studies that predict change.

The third chapter provides an overview of medical boards. It includes a
brief history of state medical boards and discusses the decline of organized
medicine and the emergence of a new professional order. Also, it presents
information on the structural characteristics of medical boards today.

The fourth chapter discusses the methodology for the study. It provides
an overview of each empirical chapter, with the research questions, the models
for each chapter and the dependent and independent variables. The chapter
details the data collection efforts through a mail survey and a series of four
analytical case studies. The chapter concludes with initial analyses of the
findings from the mail survey; these early investigations provide background but
do not relate directly to the hypotheses being tested.

Chapters five, six and seven report the results of the hypotheses testing.
Chapter five looks at issues of institutional structure and legislative and interest

group relationships. Chapter six focuses on policy activism by medical boards.






Chapter seven centers on the routine behavior and actions of state medical
boards. The end of each chapter contains a case study section. In these
sections, | consider whether or not the findings from the quantitative analysis are
upheld at the individual state level. | ask a basic question: do the case studies
confirm the empirical results? if not, why not?

The final chapter summarizes the key findings from the study. | discuss
the implications of the study and consider how the results add to the current
literature. The chapter concludes with recommendations for both researchers

and state medical boards about medical board reform.
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2. Theoretical Background

To fully understand the role of the interest groups, the role of institutional
design, and what factors influence a board’s policy and routine behavior, it is
necessary to examine the details of issues and get inside the processes that
have led them to be on the policy agenda. In this analysis, individuals are
conceptualized as behaving in a rational, self-interested fashion in trying to
translate their preferences into institutional outputs (Rothenberg 1994). The
utility of the rational choice perspective for studying institutional behavior is
especially appropriate where the economic rewards at stake are considerable for
those being regulated (medical professionals in this case). A political economy
framework is advantageous because it emphasizes how individual incentives

and preferences are aggregated.

Regulation: Some Definitions

Broadly defined, regulation involves the authoritative bounding of
behavior by government (Williams 1997). Regulations are usually adopted on
the assumption that their overall benefits will outweigh their overall costs. That
is, the explicit or implicit justification for most regulation is that its benefits justify
the imposition of costs on specific groups or populations. In the case of state
medical boards, intervention in the private market is justified to ensure §afety,
competence and quality of care.

Vogel (1981) differentiates between two broad kinds of regulation:
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economic and social. Economic regulation deals with prices, outputs, terms of
competition and entry or exit. Some federal economic regulatory agencies
include the Security Exchange Commission, Interstate Commerce Commission,
and the Civil Aeronautics Board. The specific focus of social regulation is on
“regulation affecting health, safety and the environment” (Vogel 1981, 238).
Social regulation seeks to protect parties to private market transactions from
making decisions that they will regret (Joskow and Noll 1978). Such regulation
involves imposing concentrated costs on a particular group in order to secure
widely distributed benefits. The intervention is justified based on market
imperfections that are due to costly and inexact information about the
consequence of economic decisions. Using these definitions, health profession
regulation falls within both categories of regulation -- economic and social.
Health profession regulation can be seen as economic regulation when it relates
to competition, prices and entry issues. It is social regulation when it deals with
the externalities and social impact of economic activity (Williams and Matheny
1983). In areas like health care reform, these externalities and impacts often
include difficult-to-define quality of life issues that require regulators to affect the
economy in non-market dimensions. How does one measure or put a price on
human life? Ultimately, social regulation is a policy area within which the
structures of the state, the private market and democracy collide (Williams and
Matheny 1983).

Regulations dealing with the environment and health entail a great degree
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of decision-making uncertainty (Joskow and Noll 1978, McCubbins 1982) and an
enhanced level of conflict (McCubbins 1982). The relations between
legislatures and agencies should be different for health and environmental
regulatory issues than for economic regulation. Under environmental and health
regulation there should be: 1) a broader scope of substantive authority
delegated to the administrative agencies and 2) more procedural requirements
for decision making such as more public hearings and comment, more points of
access to agency decision making by outside parties, more access to judicial
review, and more strenuous burdens of proof and standards of evidence
(McCubbins 1985). Additionally, the legislature is more likely to adopt stricter
oversight for environmental and health regulatory agencies. Other scholars,
such as Moe (1989, 1990), disagree with McCubbins. Instead, they argue that
with more uncertainty, the legisiative majority will try to insulate the agency from
future interference by writing specific laws with less delegation of authority and
fewer oversight provisions?.

In his well-known book on regulation, Wilson (1980) argues that
regulatory politics are best understood by analyzing the distribution of costs and
benefits among a group or population. Using this approach, health profession
regulation policies can be characterized as client politics. In client politics the

benefits of a prospective policy are concentrated to a few people or groups (e.g.,

2 Teske and Bhattacharya (1995) test these conflicting hypotheses as they
apply to telecommunication policy. They confirm Moe's expectations about the
scope of the laws and oversight requirements.
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organized medicine) and the costs are distributed widely among the population.
In such cases, the former groups have much more motivation to organize and
pressure the political system to provide the benefit. Since the costs of the policy
are widely distributed and most likely inconsequential for any single individual,
opposition groups have little incentive to form — if indeed they even hear of the
policy. The goal of client politics is to obtain a small but profitable change in law
without attracting attention. Client politics produces regulatory legisiation and
subsidies that in effect spare the organized interest the full rigors of economic
competition. Thus client politics occur away from public scrutiny and are usually

only noticeable to those who will directly benefit from the changes.

Regulatory Issues, Legislators, and Bureaucracies

Regulatory issues and bureaucratic behavior have been widely
researched at the national level. Terry Moe (1985) argues that bureaucratic
behavior concerns the most basic issues of politics and organization. “What can
we expect of the relationship between regulatory agencies and the groups they
are supposed to regulate? To what extent and toward what ends are these
agencies controlled by elected politicians? What are the determinants of agency
autonomy, and how is it exercised in the making of policy?” (Moe 1094).

Regulatory agencies are first and foremost bureaucracies. The essence
of bureaucracy is to stabilize policy in a permanent apparatus designed to

achieve action (Wood 1990). However, public bureaucracies are dynamic,
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adaptive entities; they respond to diverse changes in political environments
(Wood and Waterman 1994).

Finding the balance between stability and responsiveness is the crux of
designing effective bureaucracies. The initial design of the bureaucratic agency
is key and enabling coalitions® make certain that the agency meets its current
and anticipated future needs by building structural arrangements into legislation
at the time of enactment (Moe 1989, 1990). Because for most issues there are
sets of organized interest groups already in existence, the content and direction
of public policies are determined by how the groups in the upper reaches of
political decision making participate in political choice (Moe 1990).

Interest groups take an active part in the politics of structural choice. Moe
(1990) writes,

They understand that the advantages they seek from government depend

crucially on precisely those fine details of structure that cause voters’

eyes to glaze over. Structure is valuable to them; and they have every
incentive to mobilize their political resources to get what they want. They
are very likely, as a result, to be the only source of political demands and
pressures when structural issues are at stake. Structural politics is

interest group politics (129).

Politicians have strong incentives to be sensitive to the interests and

demands of organized groups. These groups represent an active constituency;

they are involved in exchange relationships with others. As well-informed and

3 Enabling coalitions are those organized interests that clamor for the creation of
an agency or a legislative initiative. These groups work with the legislature to
bring about change in an area that is beneficial to their interests.
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strategic players, they make demands and follow up with appropriate rewards
and sanctions. To understand the evolution and design of public bureaucracy, it
is necessary to begin with organized interest groups and their relationships with
elected politicians (Moe 1989). In the words of Moe, “the [interest] groups are
the prime movers in the politics of structural choice” (Moe 1990, 130).

The enacting legislature has an incentive to protect the benefits it delivers
to its constituents from subsequent legislatures, as well as administrators. It
makes institutional choices that determine administrative structure and process
that, in turn, affect the ability and willingness of future legislators to influence
administration to further their own ends. Horn (1995) notes three key areas
where legislators determine institutional alternatives: legislators determine the
form of institutional alternatives; they specify the participation and decision rights
of various parties; and they influence the financing of administrative activity and
the rules governing the employment of administrators. Decisions in these areas
play a part in determining the incentives facing administrators and therefore
influence how administrators exercise their discretion. However, because of the
commitment problem, the durability of legislative benefits reduces the value of
legislation. Incumbent legislatures cannot realistically commit future legislatures
to maintaining a certain course of action.

Horn (1995) uses a transaction cost approach to explain the behavior of
the enacting legislature and its choice for institutional arrangements. Legislators

choose among institutional instruments so as to minimize the sum of their

14



transaction costs in any situation. High transaction costs effectively ensure that
incumbent legislators will not intervene into the policy making decisions of an
agency unless a constituent has notified them of a potential fire alarm* problem
or there has been a change in the legislative coalition.

Given the initial design, Congress will then set an agency’s agenda “to
perform like an automatic pilot” (Calvert, Moran and Weingast 1988, 500)
making precisely those decisions it desires. Congress does not have to closely
monitor or scrutinize agency proceedings at a detailed level. What Calvert,
Moran and Weingast (1988) call the principle of anticipated reaction applies
whereby “bureaucrats anticipate and pursue congressional interests because
Congress possesses positive rewards for service and negative sanctions for
failure to serve” (Calvert et al., 1988, 498). An agency’s decision making is
sensitive to the composition of its oversight committee and its budget
appropriations (Weingast and Moran 1983). For example, Calvert, Moran and
Weingast (1988) found that changes in FTC policy could be traced to changes in
the preferences of commerce committee members and three new appointments
to the commission, including a new chair. Finally the Senate’s power to

approve or disapprove appointments to regulatory commissions serves as

4 Fire alarm is a term, used by McCubbins and Schwartz (1984), used to identify
a type of regulatory oversight style. Fire alarm oversight is less centralized; it
relies on the oversight body — Congress or the state — to establish a system of
rules, procedures and informal practices. In turn, this system enables citizens
and organized interest groups to examine administrative decisions, identify
violations and seek remedies.
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another tool to insure agency cooperation (Calvert, Moran and Weingast 1988,
Moe 1982, Wood and Waterman 1991).

The initial institutional arrangements created by enacting legislators
persist when they serve the interests of subsequent legislative coalitions. If
policy preferences of a committee remain stable, then agency policy should
remain stable (Weingast and Moran 1983). Institutional arrangements are
reconsidered when the problems legislators face change with new
circumstances and developments such as a change in committee composition.
High transaction costs prohibit legislators from intervening into activities for
which there are no fire alarms engaged. Incumbent legislators will not intervene
uniess 1) administrators are perceived as being out of control or other
mechanisms for controlling the agency problems are ineffective, or 2) the
original legislative deal does not suit the current configuration of active private
interests and the enacting legislature makes it impossible to meet the changing
needs without changing the legislation (Horn 1995).

Changes in the external environment might also cause an alteration to
institutional arrangements (Noll 1985). Legislat.ors may be galvanized to action
from exogenous shocks. Moe (1985) refers to exogenous shocks as those
changes in party control of Congress or the executive that have an immediate
effect or may cause incremental change as a new equilibrium is found.
Exogenous variables may come from the hierarchical political authorities

(Calvert, Moran and Weingast 1988), the economic environment in which they
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operate (Hammond and Knott 1988), or changes caused by new technologies
(Noll and Owen 1983).

There have been some efforts to examine the role of legislators in
decision-making in state agencies (not necessarily regulatory agencies). For
example, Miller (1987) reported when state administrators were asked their
perceptions of the influence of various actors in major policy decisions of their
agencies, legislators were viewed as more influential than governors and other
policy actors. Using the same data set, Brudney and Hebert (1987) found that
legislative influence was consistently high across different types of state
agencies, rivaled only by the governor whose influence was much more variable
across agencies. Bowling and Wright (1998) concluded that roughly 50 to 60
percent of state agency heads have daily or weekly contact with legislators or
legislative staff. This far exceeds similar contacts with governors and executive
staff. Furthermore, state agency heads reported that of the legislation enacted
into law and affecting an executive agency half originated in or was initiated by
the legislature.

In one of the few studies of legislator influence over state regulatory
agencies, Teske and Bhattacharya (1995) determined that legislators influence
regulatory policy as well. In telecommunications, legislators play an important
role even while they write vague laws that do not clearly define bureaucratic
regulatory scope.

Perhaps more to the point, Wright and Cho (1998) found that legislators
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are more active initiators of program changes in state agencies than governors.
In a 1994 survey of state administrators, they found that 65 percent of
administrators attributed shifts in program priorities to policy initiatives or actions
originated by legislators (compared to 57 percent in 1978). Governors were
cited as originators of shifts in program priorities by 55 percent of respondents
(compared to 41 percent in 1978). Wright and Cho note that “(w)hile
administrative agencies are formally a part of the ‘executive’ branch, they are

clearly and understandably responsive to legislator initiatives” (4).

Other Actors

While Horn (1995), among others, notes that legislators are the centers of
attention when examining institutional form, not all scholars agree that the
legislature has primary control over the bureaucracy (Moe 1987, 1989, 1990,
Teske 1990, Teske et al. 1995, Wilson 1989). Also. crucial to the American
institutional system are: the courts, the president, and interest groups.

The judiciary affects bureaucratic behavior through its review of
administrative rulemaking procedures and processes (Eisner 1993, Kerwin
1994). Moreover, with the growth of regulatory court cases, judges have an
additional opportunity to impact the regulatory bureaucracy.

Moe (1987) emphasizes the role of the president as an influential player
in determining administrative responsiveness. It is the president who wields

appointment power, although with the advice and consent of Congress. With the
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ability to name the head of every regulatory agency as well as top administrators
in the cabinet, the president can affect regulatory behavior across
administrations (Moe 1982). At the state level Teske (1990, 1995) finds a similar
pattern. In his studies of telecommunication regulation, governors become more
involved when issues are more salient. The types of laws states enact are also
influenced by party control and the interests of core supporters.

Meier (1985) argues that the president has three additional avenues to
influence regulatory behavior: oversight, budgets and leadership. Regulators
know that their action will be reviewed by others in the executive branch as well
as by lawmakers. The rational regulator will seek to anticipate the oversight and
circumscribe regulatory output accordingly. With regard to budgets, regulatory
budgets must go through the appropriate executive department as well as the
Office of Management and Budget (OMB). Thus, the president and his agents
have multiple opportunities to direct the efforts of a regulatory body. Leadership’
by the president may also influence regulatory behavior. A president may halt
issuance of regulations he finds particularly objectionable; he is responsive to a
more diverse constituency and has broader policy concerns (Teske et al. 1995).
Thus the president has formal and informal powers at his disposal as he seeks
to steer the regulatory bureaucracy.

Interest groups also take an active role in bureaucracies and the politics
of structural choice as noted earlier (Moe 1989, 1990). Furthermore, they play

an important role in the capture theory of regulation that posits that as the only
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stable political force in the agency’'s environment, the dominant interest group
eventually forces the agency to accommodate its needs. The agency is
essentially captured by the industry and begins to regulate in the interests of the
industry. While a more sophisticated version of the capture explanation may be
plausible, it has been largely discredited as empirical studies have demonstrated
that regulatory agencies are frequently vigorous in carrying out their missions
(Noll and Owen 1983, Quirk 1981). So while interest groups are important
actors in influencing administrative agencies, the agencies also respond to a
more complex set of stimuli than just the industry they are trying to regulate. The
interest group environment is complex, more often resembling a crude form of
pluralism (Berry 1993).

Interest group pressures are mitigated and mediated by external and
internal pressures from within and without the agency. Studies have found that
factors such as the size (Stigler 1971), resources (Berry 1977), level of
commitment (Meier 1979), amount of prestige (Rourke 1984), number of groups
(Rourke 1984), breadth of the coalition (Feldstein 1988, Quirk 1980) and a
group’s standing (Berry 1984) all affect the ability of interest groups to influence
structural choice as it relates to agency design and attain desired policy
outcomes. Additionally, issue salience is a factor in determining the other actors
that will enter the fray (Gormley 1983). Thus, a lack of issue salience works to
the advantage of the regulated industry; there will be little opposition to its

demands. Moreover, non-salient issues effectively circumscribe
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Schattschneider’'s scope of conflict.

The role of interest groups and institutions in regulatory output has also
been studied at the state level. The results of the effect of interest groups are
mixed with some studies finding strong industry influence (Gormley 1983, Scholz
and Wei 1986, Williams and Matheny 1984) and others finding little industry
impact (Lynk 1981, Meier 1988). Teske (1991) examined both interest group
and institutional factors as predictors of two state regulatory actions following the
1982 AT & T divestiture. He found that institutional variables were better
predictors of state public utility commission decisions to change rates and
increase competitive entry than interest group variables.

When considering bureaucratic organizations, it is important to remember
that they are not black boxes; bureaucracies are organizations peopled with
actors who have goals, resources and strategies of their own (Niskanen 1971,
Wilson 1989, 1990). As a consequence, agency members have motivations of

their own that may conflict with other institutional actors.

Bureaucratic Decisionmaking
The manner in which an agency approaches its functions and duties is, in
large part, at its own discretion. That is, once legislators establish an agency's
mission and general responsibilities, lawmakers will rarely micro-legislate to
such a level as defining an agency’s standard operating procedures.

Simon (1960) conceives of two types of activities for a bureaucracy:
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“programmed” and “non-programmed” functions. Programmed activities are the
routine and repetitive responsibilities an agency performs. There is a definite
process or set of steps for handling these issues. “Decisions are made by
reference to approved practices rather than by consideration of alternatives on
their merit. Thus, choice is fixed, and no search activity is involved.” (Fry 1989,
203). Novel, unstructured, and unusually consequential activities are
considered “non-programmed” decisions. There is a singularity to these issues
- they do not occur with regularity. “Non-programmed decisions are made in
response to novel stimuli for which no structural response exists. Consequently,
non-programmed decision making requires some search activity” (Fry 1989,
204). A bureau typically addresses these matters in an ad hoc manner. These
decisions affect the quality of the work an agency produces (Gormley 1983) and
have an enormous impact on an administrative organization. Programmed and
non-programmed activities determine how an agency will respond to societal

interests and which interests will be heard.

Predicting Change
Getting on the public agenda does not occur easily. As E. E.
Schattschneider wrote more than 30 years ago, “the flaw in the pluralist heaven
is that the heavenly chorus sings with a strong upper-class accent” (1960, 35).
He was alluding to the ability of powerful concentrated interests to continually

benefit from the political and economic system. Schattschneider knew that all
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theories of politics have to do with the question of who can get into the fight and
thus onto the agenda and who is to be excluded. He believed that the
expansion of the scope of political conflict was essential to the democratic
process. By enlarging the scope of participation it is possible to change the
distribution of power around a specific policy issue. This occurs because in any
given issue there are always more people who sit on the sidelines and are
disinterested than there are those who are actively involved and have a stake in
the policy outcome. But “if people outside the policy system can be convinced
that the policy in question has impacts beyond the existing set of participants,
they can be brought into the conflict” (Baumgartner and Jones 1993, 19). So as
long as the possibility of mobilizing the previously indifferent by redefining the
issues exists, no system based on the shared interests of the powerful is safe.
Losers may be able to change their position into a winning one if they can
appeal to the right participants. This is crucial because it means the ability to
get on the public agenda is potentially open to anyone (Baumgartner and _Jones
1993, 35).

Horn (1995) uses the logic of a transactiqn cost approach?® to argue that

5 Transaction costs are the costs that arise when individuals exchange
ownership rights to economic assets and enforce their exclusive rights. Because
information is costly, various activities related to the exchange of property rights
between individuals give rise to transaction costs. The cost of transacting
makes the assignment of ownership rights paramount, introduces the question of
economic organization and makes the structure of political institutions a key to
understanding economic growth and political changes (Eggertsson 1990). Horn
uses transaction cost theory and a theory of legislative choice to explain key
institutional characteristics of modern administrative government. He focuses on
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changes in the composition of legislative coalitions may bring change in many
areas -- including non-programmed policy decisions and behavior (e.g., policy
activism). At the state level, if state legislators desire change in medical board
policy, there should be pressure on medical boards for policy change. State
legislative interest in issues affecting medical boards will increase the saliency
of other medical board issues. It will place medical board actions under the
microscope and bring increased attention to other board activities such as
forming a committee or task force, issuing policy statements, holding hearings,
adopting positions, and other policy formation actions.

Other factors affecting a medical board'’s policy activism may include a
change in state political leadership (Calvert, Moran and Weingast 1988, Moe
1985), changes in new technologies or economic environments (Hammond and
Knott 1988, Noll and Owen 1983), increases in public membership (Ameringer
1999, Graddy and Nichol 1989, 1990), the levels of institutional autonomy and
oversight over budget issues (McCubbins 1985, Rosenthal 1998), and the extent
of gubernatorial and legislative attention toward the medical board in the past
(Bowling and Wright 1998).

Finally, it is worth noting that when considering the effects of change and
how it may affect the behavior of an organization, matters of institutional form
are significant. Institutional form encompasses a number of an organizations’s

dimensions. Weisbrod (1998) notes that it is important not to over control for

legislators because they determine institutional form.
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other variables thereby dampening the effects of key variables of interest.

Summary

Prior research and theory indicate that institutional design issues are
quite complex. Change does occur in the regulatory environment, but not
without outside involvement. Structural choice matters begin with interest
groups and legislatures but grow to include chief executives, the judiciary,
bureaucrats and subsequent legislators. All these actors as well as other
external and internal forces try to insinuate themselves into the policy activities
and decisions of regulatory agencies. Bureaucratic behavior can be separated
into programmed and non-programmed activities; each have different
implications for which interests will participate and be heard. Moreover, the
literature shows that because of the prohibitive transactions costs, the Congress
(or a state legislature) will not make institutional changes affecting regulatory
agencies unless there are new circumstances or developments affecting the
political coalition and/or active private interests. Without such “exogenous
shocks,” the initial institutional arrangements and processes, set up to benefit
the enacting coalition, remain in place. However, when they do decide to act,

state legislators can be very influential indeed.
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3. State Medical Boards: Then and Now

This chapter provides an overview of medical boards. First, | discuss
boards’ missions and the environment that they inhabit. Second, | present a brief
history of medical boards. Third, | consider the current environment in which
medical board operate. Fourth, | describe some of the structural characteristics of
state medical boards.

The mission of medical boards is to protect the public by ensuring quality
medical care through licensure and discipline. The rationale at the heart of
occupational regulation is consumer protection (Gross 1984). A state medical
board exercises this responsibility by allowing only authorized and qualified people
to practice medicine. It serves as a gatekeeper to the medical profession; it is the
state medical board that stands between the health professional and the patient.

Paradox characterizes the environment in which medical boards operate.
On the one hand, it is the mission of a medical board to protect the health, safety
and welfare of the community it serves. On the other hand, licensing restricts the
freedom of the individual. Another contradiction for medical boards is ambiguity
between the regulators and the regulated. State medical boards create a panel of
experts who are supposed to administer the requirements of the statute. The
boards are usually made up of members from the medical profession: either

medical doctors (MDs) or doctors of osteopathy (DOs)® and several public lay

6 MDs and DOs are the two primary types of physicians. Doctors of osteopathy
are distinguished by the emphasis they place on the musculoskeletal system
and its importance in maintaining good health. The method of treatment for both
types of physicians including surgery and the use of drugs are otherwise the
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members. These practitioners are appointed to regulate the occupation in which
they obtain their living. They are thus both the regulator and the regulated.
Friedman (1962) noted that,
These men and women, most of whom are only part-time officials, may have
direct economic interest in many of the decisions they make concerning
admission requirements and the definition of standards to be observed by
licensees. Licensure establishes the kind of regulation in which the state
assigns power to the members of the profession (140-141).

One is left with the question quis custodiet ipsos custodes (who shall regulate the

regulators?).

A Brief History of State Medical Boards

Professional licensing is one of the oldest forms of regulation. Medical
licensure dates back to the seventeenth century when the first American states
introducing licensure were still Brifish colonies: Virginia in 1639, Massachusetts in
1649, and New York in 1665 (Broscheid 1997). In Maryland, the state legislature
incorporated a society of physicians in 1798 granting it licensure authority. Texas
established the first state board of medical examiners in 1875 (Ameringer 1999).

By the turn of the century most states had enacted laws calling for the
licensure of physicians. State, local, and national societies and associations
voluntarily established and enforced codes of ethics and standards of competence.

States again re-entered the regulatory domain to protect the public from

same in both the practice of medicine and osteopathy (Department of Fiscal
Services 1).
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incompetency, fraud, and quackery. By 1925 all the states had enacted legislation
stating that no person may practice the profession of medicine unless he has
complied with certain conditions and then applied for and received a license
(Council of State Governments 1952).

Besides licensing, medical boards were charged with the authority to
discipline physicians. However, they rarely did so; instead they relied on state and
local medical groups to control misconduct. An AMA survey of state medical
boards and state medical societies from the 1950s found that “almost without
exception, discipline was a local matter, and since county societies handle
discipline, the states have little or no knowledge of what is being done” (Ameringer
1999, 22).

In the 1970s the self-governed, self-regulated and self-disciplined field of
medicine was forced to change as complaints about large fees, impersonal service,
bureaucratic red tape, and technical skills increased. Meanwhile, the health
industry grew exponentially. Emerging new health technologies and new federal
and state health programs subsidizing both the supply and demand for health care
further exacerbated the situation. Medical care costs had risen faster than general
inflation since the enactment of Medicare and Medicaid in 1965 and presidents
from Nixon on proposed ways to control health care costs to the government
(Weissert and Weissert 1996). The jump in the number of malpractice suits was
significant; between 1970 and 1975 the quantity doubled (Gross 1984). The

public's deep-seated resentment toward physicians forced state legislatures to limit
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liability and reconsider the autonomy of the medical profession.

State medical boards were traditionally littie help for a disgruntied public.
Their lack of disciplinary action against poor practitioners was particularly glaring
considering the “high incidences of unnecessary and risky surgery, an over-
readiness to prescribe inappropriate or dangerous medication, and the overuse of
dangerous diagnostic measures, which contributed to an escalation of physician-
caused ilinesses” (Gross 1984, 82). The rise of consumerism and its affiliated
movements of self-help and self-care led the public to critically examine physician
conduct. The media contributed too, by bringing particularly egregious cases of
sexual misconduct, incompetence and substance abuse to the public’s attention.
In state legislatures, the malpractice crisis led officials to reconsider the operations
and structure of medical boards. Among the new laws enacted were those
increasing public representation on medical boards, placing medical boards under
sunset provisions, and strengthening their investigation and enforcement divisions
(Graddy and Nichol 1989, 1990, Gross 1984). At the executive level, the functions

of individual licensing boards were centralized (Graddy and Nichol 1990).

State Medical Boards Today
The regulatory activities of medical boards influence a large section of the
economy and touch most citizens. In 1994, 13.9 percent of the gross domestic
product of the United States or $3938 billion was spent on health care. In the late

1980s and early 1990s, spending for health care rose more rapidly than the GDP
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(Burner and Waldo 1995, 234). In 1995, there were 756,000 doctors of medicine
and osteopathy in the United States. The health service industry employed more
than 9.5 million people in 1996 (U.S. Bureau of Census 1997, 122). Clearly, state
medical boards have the ability to regulate a large portion of social activity.

In the 1990s, external changes have affected state medical boards. The
growth of managed care has dramatically changed the way physicians and other
health professionals provide their services. Between 1990 and 1996, the number
of Americans enrolled in HMOs increased 85 percent, to an estimated 68 million
(Center for the Health Professions 1998). Increasing local competition for patients,
mergers and consolidation of hospitals, and the growing participation of consumers
in health care decision-making are also redefining the health delivery system and
directly affecting the expectations for physicians and their oversight boards.
Medical boards deal directly with issues surrounding the provision of medical care
in health maintenance organizations, such as whether a medical director should be
licensed to practice medicine.

Recently, medical boards have been making national headlines. The
highest profile case involved the Arizona Board’of Medical Examiners and Blue
Cross Blue Shield of Arizona (BCBSAZ). In 1997, the Arizona Court of Appeals
affirmed a lower court decision that found that the medical director of BCBSAZ was
in fact an employee -- not a provider of insurance as Blue Cross contended -- who
made medical decisions for his organization. The Arizona medical board was

found to have jurisdiction and authority to take action against the medical director
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of a managed care provider. The Court determined that the medical director was
involved in patient care and practiced medicine when making health care decisions
(FSMB 1997a). In early 1998, the state supreme court denied an appeal,
upholding the lower board'’s decision. (FSMB 1998b). This opens the door for
states across the nation to require medical directors of insurance companies as
well as other non-physician health care professionals to obtain medical licensure
within the state.

In March 2000, a lawsuit similar to the Arizona case was filed in Texas. An
HMO - UnitedHealthcare - is suing the Texas State Board of Medical Examiners
for disciplining their medical director (Oppel 2000). The board found that by
denying skilled nursing services to a patient whose physician requested it, the
medical director failed to provide proper medical care.

In recent years, the news media has focused attention on egregious
physician behavior. In Oregon, a case of sexual misconduct by an obstetrician
over many years brought the medical board unwanted notoriety as well as calls
from the state legislature to put its house in order. In Colorado, a woman whose
son was the victim in a malpractice case has become an advocate of opening up
the medical board’s disciplinary process to public scrutiny. She has become a
champion of public adjudication and joined with a consumer rights group to bring

their issue to the state legislature.” A Michigan physician who had practiced

7 The information from Colorado, Maryland and Oregon was obtained
through interviews conducted in these state during case study site visits.
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medicine in Ohio and Canada was discovered to have forged a medical education
certificate (Schulz 1998). These types of cases keep medical boards and their
actions salient to the public. However, discipline is only one of the responsibilities
of medical boards and deals with individual actions, not public policy.

More evidence of the turbulent times for state medical boards is the turnover
among their executive directors. Between 1995 and 1997, 20 executive directors
of state medical boards left their positions.® In one state, there have been three
executive directors during the two-year period. As recently as March 1997, the
Arizona board fired its executive director after he made statements saying that the
state actions on complaints were substandard. He urged the medical board to be
more pro-active, reviewing physician behavior and practice on a regular basis.
Commenting on the Arizona firing, one observer suggested in an interview that a
group of physicians whose licenses had been revoked had organized politically
and pressured the board of directors for the removal. Another medical board
official discussing the high rate of turnover indicated that the more active a state
medical board is in the areas of discipline and policy the more pressure is brought
to bear on the board of directors to oust the executive director. Following the

firing. the chair of the Arizona Senate Health Committee told reporters she might

8 There is generally a fairly high turnover rate of executive directors but
the 1995-early 1997 changes seem noteworthy. For example, there were
26 changes in executive directors between the 1989/1990 and 1992/1993
editions of the Exchange Section 3: Licensing Boards, Structure and
Disciplinary Functions. There were 33 changes in the listings between
1992/1993 and 1995/1996 editions. It is important to note that the period
covered in the Exchanges is four years; the period reported in the text is
half that period of time.

32



call the board before her committee, saying “I think it's important that we know
what the board does and how they do it” (Erikson 1998).

The time for an enhanced policy role for medical boards seems to be at
hand. As Andrew and Sauer put it (1996, 236): “boards of medicine have the
potential to be the custodians of the public interest through regulation.” But they
go on to note, to be an effective organization, a medical board “must manage its
agenda to foster a focus on policy oversight, rather than simply on individual
regulatory actions.” Only this way can a medical board “meet the challenge to

board viability as regulators of the medical profession ... and make a difference.

Medical Boards as Regulatory Boards

Regulatory entities take many forms including boards, commissions, and
independent agencies. In this section | consider the nature of medical boards as
regulatory organizations. Are medical boards stereotypical of other regulatory
boards, especially those at the federal level? In what ways are state medical
boards representative of regulatory boards and in what ways are medical boards
different? How do state medical boards fit into the regulatory infrastructure? By
exploring the nature of state medical boards, | will locate them within the greater
regulatory structure. It should be noted that | will not be discussing the role of the
legislature in this section; the remainder of the dissertation deals with that.

In many ways, state medical boards are similar to independent federal
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commissions. Like federal commissions, state medical boards are administrative
units that receive power from the legislature to regulate, in this case occupational
activities. Like their federal counterparts, state medical boards have executive,
legislative and adjudicatory functions (Gross 1984). They operate within the
executive branch -- 48 independent agencies (see Table 1), have rulemaking
capacity and the ability to form judgments relative to denial, suspension or
revocation of licenses as well as discipline licensees. Like the federal entities,
state boards were created to be insulated from the political process (Moe 1982).
Knott and Miller (1987) write, “the politically independent regulatory commission
was a structural form that could be created in moments when public support was
high, and then would remain as an island of nonpartisan influence even when
public support waned” (51). Unlike other state agencies, the decisions of most
medical boards are not subject to supervision or review by the governor, the
legislature or executive department offices®. Like commissions, the internal
decision-making processes of medical boards are governed by elaborate systems
of rules and norms, so direct outside political interference is rare.

Regulatory agencies in Washington and the states were created with

broad and vague delegation of statutory power. As a rule, the legislature does not

9 The extent of a medical board’s autonomy depends on the structure of
state government and the state’s chief executive. For example, in
Michigan, the medical board is considered an independent board.
However, the governor believes the board functions in an advisory
capacity. The governor has issued executive orders that curtail the
medical board'’s decision making autonomy. Instead, medical board
decisions are advisory only and may be overruled by the head of the
Consumer and Industry Services or someone within the governor’s office.
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Table 1 - Medical Board Status Within State Structure

Independent Semi- Subordinate Advisory
Autonomous
AL MT AK CT IL
AZ-M & AZ-O | NV-M & NV-O FL-M & FL-O DC NY ||
AR NH MD NE UT-M & UT-O
CA-M & CA-O NJ MA TN-M & TN-O
{0) NM-M & NM-O RI ||
DE NC VA
GA ND WA-M &
WA-O
“ HI OH
ID OK-M & OK-O
IN OR
1A PA-M & PA-O
KS PR
M w s
M s
| ME-M & ME-O TX
“ MI-M & MI-O VT;M & VT-O “
|[ MN WV-M &
WV-0O
s w ||
I MO wy “

1 = Independent: Board exercises all licensing and disciplinary powers, though some
clerical services may be provided by a central agency. Total = 48.

2 = Semi-autonomous: Board exercises most key powers, central agency provides most
clerical and administrative services, makes some decisions. Total = 9.

3 = Subordinate: Board exercises few key powers, central agency provides services and
makes most decisions. Total = 5.

4 = Advisory: Board acts in a purely advisory role to a larger agency. Total = 4.
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micro-legislate. In their book The Politics of Deregulation, Derthick and Quirk
(1985) note that Congress provided a broad and vague grant of statutory power to
commissions. “The term "public interest recurred in these statutes. This was, in
principle, the touchstone of commission action; the theory on which it rested was
that experts would regulate with that standard as a guide. Congress [or state
legislatures) could have enacted detailed regulatory statutes, but preferred that
experts with broad delegations of regulatory authority act on its behalf’ (Derthick
and Quirk 1985, 62). Similarly, the mission of almost every state medical board
includes a statement about providing for the health, safety and welfare of the
citizens of the state. The implication is that the medical board regulates to protect
the public.

Reliance on experts is another commonality between federal and state
regulatory boards (Bledsoe and Karno 1989.). However, occupational licensing is
unique in that the state licensure process assigns power to experts who are
members of the profession being licensed (see Table 2). Licensing boards are
mostly composed of practitioners from the occupation they are charged with
regulating. These part-time officials are professionals with a direct economic
interest in many of the decisions they make regarding administration and
standards. Self-regulation is the norm in the occupations; practitioners claim only
their own members can judge those who work within the profession.

Table 2 provides an overview of the membership composition of state
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medical boards'®. The majority of members come from within the profession.
Indeed, in two states (AL and LA) and Puerto Rico allopathic physicians are the
only board members. In four states (AL, LA, MS, TN-O) and Puerto Rico, there are
no public members serving on the medical and osteopathic boards. But, most
medical board have at least one public member. Some states, like California,
Delaware, Minnesota, Nevada and others have one third of total members
representing citizen concerns. Overall, there is a wide variance among medical
boards on membership.

In the last few years, there has been an increase in the number of “public”
board members on both federal and state regulatory boards or commissions. Noll
(1985) notes that direct citizen participation in regulatory affairs is rare; it usually
parallels a rise in the political salience of the regulatory issue. This has been the
case with citizen participation on state medical boards. Public members are
appointed in an effort to provide “lobbyists for the people” (Gross 1984, 99), to
ensure that the views of the public would gain a hearing, and to discourage
capture of the regulatory board by the regulated profession (Graddy and Nichol
1989). However, the effectiveness of this reform has been mixed. Shimberg
(1979) concluded that public board members were ivneffective, lacked motivation

and felt dissatisfied with their board work. Moreover, governors used the

10 In this paragraph, | refer to each medical board as representing a
state. Because some states have one allopathic medical board and one
osteopathic medical board, the total number of states will sometimes be
more than the 50. There are 66 entries in Table 2 including Washington,
D.C. and Puerto Rico.
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Table 2 - Medical Board Membership and Terms

State Total MD | DO | Public | Others | Length of Consecutive
Members Terms in Terms
years
AL 15 15 0 0 0 5 2
AK 7 5| 0 2 0 4 2 ||
AZ-M* 12 9 NA 2 1 5 2 II
AZ-O 5 NA 4 1 0 5 2 ||
AR 13 10 1 2 0 8 No limit Il
CA-M 19 12 | NA 7 0 4 2 ||
CA-O 7 NA 5 2 0 3 3
CO 1 7 2 2 0 4 No limit
CT 12 7 0 4 1 PA 4 2
DE 16 10 1 5 0 3 2
DC 1 8 0 3 0 3 1 Jl
FL-M 15 12 NA 3 0 4 2
FL-O 7 NA 5 2 0 4 2
GA 13 10 2 1 0 4 No limit
HI-M 9 7 NA 2 0 4 2
iD 10 6 1 3 0 6 1
IL 16 10 2 2 2 2-4 No limit
IN 7 5 1 1 0 4 No Limit
1A 10 5 2 3 0 3 3
KS 15 5 3 3 4 4 3
KY 13 10 1 2 0 4 No limit
LA 7 7 0 0 0 6 No limit
ME-M 10 7 NA 3 0 6 No limit
ME-O 9 NA 6 3 0 6 No limit
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Table 2 (cont’d)

State Total MD | DO | Public | Others _Length of Consecutive
Members Terms in Terms
years
MD 15 11 0 4 0 4 2
MA 7 5 0 2 0 3 2
MI-M 14 10 NA 3 1 4 2
MI-O 8 NA 5 2 1 4 2
MN 16 10 1 5 0 4 2
MS 9 8 1 0 0 6 No limit
MO 9 6 2 1 0 4 No limit
MT 11 5 1 2 3 4 No limit
NE 8 5 1 2 0 5 2
NV-M 9 6 NA 3 0 4 2
NV-O 5 NA 4 1 0 4 No limit H
NH 7 5 0 1 1 5 2 "
NJ 21 9 2 4 6 3 No limit
NM-M 8 6 NA 2 0 4 No limit
NM-O 5 NA 3 2 0 5 No limit ‘
NY 25 18 2 2 3 5 2 u
NC 12 8 0 3 1PA 3 2 n
ND 10 8 1 1 0 4 2
OH 12 7 1 3 1 5 No limit |
OK-M 9 7 NA 2 0 7 2
OK-O 8 NA 6 2 0 7 No limit
OR 11 7 2 2 0 4 2
PA-M 11 6 NA 2 1 4 2
PA-O 8 NA 5 2 1 4 2
PR 9 9 0 0 0 4o0r5 -—
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Table 2 (cont’d)

State Total MD | DO | Public | Others | Length of Consecutive
Members Terms in Terms
years

RI 13 5 2 6 0] 3 2

SC 10 8 1 1 0 4 2 H

SD 6 4 1 1 0 5 No limit
TN-M 10 9 NA 1 0 5 No limit
TN-O 5 NA 5 0 0 5 No limit

X 18 9 3 6 0 6 No limit |

ut-m 7 6 NA 1 0 5 2
UT-0 5 NA | 4 1 0 5 2 ﬂ
VT-M 14 9 NA 3 2 3 2 |
VT-O 5 NA 3 2 0 - -

VA 17 1 1 2 3 4 2 I
WA-M 20 13 | NA 6 1 5 No limit
WA-O 7 NA 6 1 0 5 No limit
WV-M 15 9 NA 3 3 5 2
WV-0O 5 NA 3 2 0 3 No limit

wi 14 9 1 3 1 4 2

WY 7 4 1 2 0 4 3

* States with separate boards for MDs and DOs are designated with the suffix of M or O.
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appointments to fill “patronage” positions with little regard for using the slots to
increase consumer voices on the boards. On the other hand, Graddy and Nichol
(1989, 1990) found that the public member reform increased consumer
representation in legislative decisions about license reform and is associated with
more serious disciplinary action by health profession boards.

Due to the inconclusiveness of the effect of pubic board members in the
literature, | am considering the impact of public members on board behavior. In
Chapters six and seven, | investigate whether public members affect a medical
board’'s non-programmed and programmed policy decisions and behavior.

On average, board members serve just over four years per term. Most
members (in 33 states) may serve for two consecutive terms. However, in 25
states there are no limits on the number of terms a member may serve.

The chief executive wields appointment power to boards and thereby
shapes the general direction of regulatory policy. By appointing those who share
his regulatory philosophies, the chief executive vests power with board members.
At the state level, appointment power to medical boards is shared among actors
(see Table 3). In forty-five states, the governor has sole appointment power; in
fifteen states the governor needs legislative confirmation of his appointments; and
in six states entities other than the governor control the appointment process
(FSMB 1995). Thus. at the state level, the power of appointment is somewhat

mixed.
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Conclusions

This chapter has provided a brief overview of state medical boards. Medical
boards began as extensions of state medical societies. Over the years, the
boards have gained a measure of independence as the structure of organized
medicine has changed. A medical board’'s autonomy is closely related to its growth
as a regulatory body. As medical boards have taken on more responsibilities, their
relationships with other state actors have grown more complex. In the forthcoming
chapters, | will explore these relationships. But first | review the study

methodology, research questions and some initial empirical findings.
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Table 3 - Medical Board Members: Sources of Appointment and Nomination

Appointment/Election

Nominatin

Elected by Medical Association of AL
membership

From state medical association

AK Appointed by Governor, confirmed by From any individual/organization
legisiature
AZ-M | Appointed by Governor From state/county medical
associations or any
individual/organization
AZ-O | Appointed by Governor From state Osteopathic association
and any others
AR | Appointed by Governor From state medical and osteopathic
associations
CA-M | 1 public member appointed by Senate | No official nominating process
rules Committee, 1 by Assembly
Speaker, remaining members by
Governor
CA-O | Appointed by Governor From state osteopathic association
and current board
CO | Appointed by Governor From any individual/organization
CT Appointed by Governor From any individual/organization
DE Appointed by Governor From state/county medical
associations
DC | Appointed by Mayor with consultation From any individual/organization
of City Council
FL-M | Appointed by Governor, confirmed by From any individual/organization
Senate
FL-O | Appointed by Governor, confirmed by From any individual/organization
Senate
GA | Appointed by Governor, confirmed by By case law, Governor cannot
Senate select from nominees of association
HI-M | Appointed by Governor, confirmed by From any individual/organization
Senate
ID Appointed by Governor From state medical/osteopathic

associations and direct appointment
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Table 3 (cont’d)

L Appointed by Director, Department of From any individual/organization
Professional Regulation; confirmed by
Govemnor
IN Appointed by Govermor From various professional
organizations/institutions
1A Appointed by Governor, confirmed by From any source
Senate
KS Appointed by Governor From state medical, osteopathic,
chiropractic associations
KY | Appointed by Governor From state medical/osteopathic
associations and (for lay members)
health advocacy groups
LA | Appointed by Governor From state medical association
ME-M | Appointed by Governor From any individual/organization
ME-O | Appointed by Governor From state osteopathic society and
current board
MD | Appointed by Governor 11 physicians from lists compiled by
state medical society via balloting
process that provides all licensed
physicians an equal vote; 3 public
members, 2 appointed w/advice,
consent of Senate; plus 1 risk
manager from state hospital
association
MA | Appointed by Governor From any individual
MI-M | Appointed by Governor From various professional
.organizations/institutions
MI-O | Appointed by Governor From various professional
organizations/institutions
MN Appointed by Governor From any individual/organization
MS Appointed by Governor, confirmed by From state medical association
Senate
MO | Appointed by Governor From any individual/organization
MT | Appointed by Governor From any individual/organization
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Table 3 (cont’d)

NE Appointed by Board of Health From any individual/organization
NV-M | Appointed by Governor No official state nominating process
NV-O | Appointed by Governor From state osteopathic society

NH Appointed by Governor and State Nominated by Govermnor

Council

NJ Appointed by Governor NA
NM-M | Appointed by Governor From state medical society
NM-O | Appointed by Governor From state osteopathic society ||

NY Appointed by NY State Board of From any individual/organization

Regents Board of Discipline: Appointed
by Commissioner of Health

NC Appointed by Governor From state medical society

ND Appointed by Governor From state medical society and any

| individual/organization
I
I OH | Appointed by Governor NA
OK-M | Appointed by Governor From state medical society
OK-O | Appointed by Governor From state osteopathic society
OR | Appointed by Governor From state medical and osteopathic "
associations
PA-M | Appointed by Governor From state medical society or any
other organization
PA-O | Appointed by Governor From state osteopathic society or
any other organization

PR Appointed by Governor with From association of medical

advice/consent of Senate professions

RI Appointed by Governor From any individual/organization

SC | 6 MDs elected from Congressional districts: 1 MD and 1 DO elected at large; 1

MD and 1 public member appointed by Governor, confirmed by Senate
SD Appointed by Governor From state medical and osteopathic
associations
TN-M | Appointed by Governor From state medical society
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Table 3 (cont’d)

TN-O

Appointed by Governor

From state osteopathic society

Appointed by Governor, confirmed by
Senate

From any individual/organization

UT-m

Appointed by Director, Department of
Commerce; confirmed by Governor

From various professional
organizations/institutions

UT-0

Appointed by Director, Department of
Commerce; confirmed by Governor

From various professional
organizations/institutions

VT-M

Appointed by Governor

From any individual/organization

vT-O

Appointed by Governor

From any individual/organization

VA

Appointed by Governor

From various professional
associations

WA-M

Appointed by Governor

From state medical society

WA-O

Appointed by Governor

From state osteopathic society

WV-M

Appointed by Governor with
consultation/confirmation of Senate

From any individual/organization

WV-O

Appointed by Governor

From state osteopathic society

Wi

Appointed by Governor

From any individual/organization

Appointed by Governor, confirmed by
Senate

From any individual/organization,
including Board of Medicine
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4. Research Questions, Methods, and Data Sources

In this chapter, | present the research questions for the study as well as a
visual model of the relationships | examine. Additionally, | discuss the study
methodology and data sources. | review information about the mail survey and
case studies detailing the rationale behind the four study states. | describe the
case study protocols and clarify the differences among the four separate
protocols. | explain the four policy areas that were part of the mail survey.
Finally, | describe some of the preliminary data from the mail survey, analyze it,
and provide information on the structure of medical boards as well as their policy

roles.

The Research Questions and Hypotheses

The research questions for this analysis are: 1) what is the role of the
enabling coalition, measured by the strength of medical societies, in the
institutional design of state medical boards?; 2) what is the role of institutional
design in predicting legislative involvement in agency policy activities?; 3) what
factors influence a state medical board’s non-programmed policy decisions and
behavior?; and 4) what factors influence a medical board’'s programmed
decisions and behavior?

RQ#1 what is the role of the enabling coalition, measured by the strength

of medical societies. in the institutional design of state medical boards (SMBs)?

This research question examines the effect of enabling coalitions on institutional
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structure. These groups of organized interests work with legislators to bring
about change in an area that is beneficial to them. Thus enabling coalitions are
the force behind structural politics. Moe (1990) notes that organized interest
groups are active informed participants in structural politics. They have policy
goals which depend on administrative structure. Interest groups value structure
and they use their resources to get what they want. As a consequence they are
frequently the only source of political pressure when structural issues are at
stake. Thus structural politics is also interest group politics.

Because legislators are politicians, they are especially concerned about
their electoral popularity and thus are highly responsive to their constituencies
(Mayhew 1974). Their positions on issues are induced by the positions of others.
To understand why structural choices turn out as they do, one does not start with
politicians. Instead, one begins with how interest groups decide what kinds of
structures they want politicians to provide (Moe 1990).

The exact nature of institutional form is a matter of legislative choice
(Horn 1995). Thus, the legislature will determine the institutional structure, with
input from organized interests. Ameringer (1999), Horn (1995), Moe (1989
1990) and others argue that the initial enabling coalitions established the state
medical boards to serve their needs -- in this case to be heavily reliant on state
medical societies (professional associations for physicians) for support and often
membership selection and to be relatively independent of the state legislature.

Moe (1990) posits that for most issues, a set of organized interest groups
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already exist. In the case of state medical boards, these groups are state
medical societies. The state societies were the forces behind the creation of
medical boards (Ameringer 1999, Gross 1984); they were the enabling coalitions
that worked with legislators to pass the legislation. These state societies value
structure and have the incentive to mobilize their political resources to get what
they want. Frequently, they are the only source of political demands when
structural issues are at stake (Moe 1989, 1990).

HO1: The stronger the medical society role in selecting medical

board members, the more autonomy the SMB will have.'

HO2: The stronger the medical society as an interest group (relative
to other interest groups in the state), the more autonomy the SMB
will have.
The model for this research question looks something like the following:
Enabling coalition = Institutional design
The particular aspect of institutional design examined here is autonomy; it is
granted by the legislature to an agency at the agency’s inception. It relates to

the level of independence an administrative agency has the authority to

exercise. It also encompasses who has the right to participate directly in

11 A medical society’s role in nomination is conceived as independent
from its strength as an interest group. For this reason they are modeled
as two independent variables. Although they might be suspected of being
endogenous, examination of correlations in Table 10 indicate the
relationship is low and negative. This supports the notion of their
independence.
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decision making. | am measuring autonomy using Horn’s three institutional
design criteria: participation, financing and employment. The independent
variable is the strength of medical societies. It is being measured in two
separate ways. First, | am examining the role of medical societies in selecting
and nominating state medical board members. Second, | am investigating the
strength of medical societies relative to other state interest groups. State
medical associations are a proxy for the original enabling coalitions. They were
instrumental in obtaining the grant of public authority for the early state medical
boards’ (Ameringer 1999).

RQ #2 what is the role of institutional design in predicting legislative

involvement in agency policy activity? This research question considers the

impact of institutional design described in RQ#1. There is a great deal of
diversity in how public agencies are designed. They may vary with regard to
governance, financing, and employment arrangements. Yet, once an agency’s
form is determined, it will affect the level of legislative involvement.

Once structural choices are made, institutions take shape. How
institutions are designed affects how politicians will interact with them in the
future. Moe (1989) argues that legislators tend not to invest in general policy
control. “Instead, they value ‘particularized control: they want to be able to
intervene quickly, inexpensively, and in ad hoc manners to protect or advance
the interests of particular clients in specific situations” (Moe 278-279). This sort

of control has direct payoffs; it is generally carried out behind the scenes; and
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does not involve or provoke conflict. It generates political benefits without
political costs. Moreover, it fits well with a bureaucratic structure designed for
conflict avoidance: an agency that is highly autonomous in the realm of policy
yet highly constrained by complex procedural requirements offers many
opportunities for particularistic interventions.

Medical boards fit Moe’s notion of an agency designed to avoid conflict.
At enactment, legislators design agencies to protect the benefits they are
delivering to their constituents while simultaneously ensuring that subsequent
legislatures and administrators are unable to interfere with those benefits.
These institutional choices determine an agency’s level of autonomy. By
prescribing the agency’s administrative structure and processes, mandating
expenditures and determining the type of civil service protection employees will
receive at enactment, the enabling legislature makes it more difficult for future
legislatures who may have different policy preferences to influence an agency’s
administrative decisions. In some ways subsequent legislators are closed out of
the administrative process and are unable to be involved in much of an agency’s
functioning -- unless the lawmakers are willing tp legislate reforms that change
an agency’'s administrative structure and processes.

Like many regulatory agencies, medical boards are granted a great deal
of autonomy yet are constrained by the many procedures they are required to
follow (McCubbins 1985). Similarly, medical boards are subject to stricter

oversight provisions than other regulatory agencies. The oversight and the
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appropriations processes offer subsequent legislatures an opportunity to insert
themselves into an agency's responsibilities. Medical boards will receive more
than their fair share of attention from lawmakers due to the number of
procedures they are required to follow and the oversight attention they receive.

HO3: The greater the autonomy of the SMB, the less extensive

legislative involvement in SMB activities.

The model for this research question looks something like the following:

Institutional design - Legislative involvement

The dependent variable is legislative involvement. The concept considers the
relationship between legislators and state medical boards. Is the legislature
involved in the activities and actions of the medical board? If so, in what ways is
it involved? Legislative involvement is being measured in two ways, both come
from the mail survey. The first measure is individual legislator interest.
Respondents were asked to assess the level of influence individual legislators
have on medical board activities. The second measure is the legislative role in
four policy areas. In this research question, institutional design is the
independent variable. It is measured, as noted above, using Horn's (1995) three
criteria for agency autonomy: participation, financing, and personnel. Decisions
in these areas help determine the level of autonomy and type of incentives
administrators face and thereby how they exercise their discretion in relation to
agency policy activities.

RQ #3 what factors influence a state medical board’s non-programmed
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policy decisions and behavior? This research question examines the

relationship between medical boards and state legislatures focusing on why
some boards become active in non-programmed policy areas. | draw from
federal regulatory theory and empirical work to create hypotheses about medical
board policy activism. | hypothesize that medical boards have become more
policy active in new non-programmed areas due to factors such as autonomy,
relationship with the legislature, a shifting legislative coalition, new entrants, and
level of gubernatorial influence. These variables have increased the overall
visibility of state medical boards.

This research question (and the next one) is predicated on the idea that
an agency'’s non-programmed and programmed decisions are markedly different
from one another. That is, the factors that affect an organization’s policy
behavior are measurably different from the factors that affect an agency's non-
policy or routine behavior. Simon (1960) argues that non-programmed functions
are unique and individual. They require ad hoc, adaptive and problem solving
actions. | equate non-programmed activity with policy issues because they are
singular in substance and timing. Kingdon (1995) would say a policy window
has opened; an issue has gotten on the agenda. Because of the distinctive
properties of a medical board's policy decisions, | expect a medical board’s
policy activism to be affected by outside forces such as political pressures and
changes to its external environments. Similarly, the level of a medical board’s

autonomy should also affect a board's policy behavior.
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HOA4: The greater the autonomy of the SMB, the less policy scope
and depth in medical board activities.

HOS5: The more the legislature is involved with the SMB, the more
policy scope and depth in medical board activities.

HOG6: The greater the leadership change in the state legislature, the
more policy scope and depth in medical board activities.

HO7: The greater the managed care penetration in the state, the
more policy scope and depth in medical board activities.

HO8: The more the governor is involved with the SMB, the more

policy scope and depth in medical board activities.

The model for this research question includes two of the variables
mentioned above -- legislative involvement and institutional design -- as well as
exogenous factors. It examines how these variables affect policy activism. The

model looks like the following:

Institutional design = Non-programmed policy activism
! f T
Legislative involvement Exogenous factors

The dependent variable is policy activism. My conception of policy activism is
the idea that some state medical boards have a role in formulating policies. That
is, beyond a board’s regulatory functions (programmed activities), it is also
directly involved in policy (non-programmed activities). Policy activism is
explained by legislative variables, institutional factors, external stimuli and

gubernatorial influence.
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and behavior? This research question explores the routine behavior and
activities of medical boards that are part of an agency’s regulatory mission, such
as disciplinary and licensure functions. It examines a different side of medical
board behavior. Programmed functions, according to Simon (1960), include an
organization’s regular and routine behaviors. | hypothesize, as noted above,
that a medical board's routine activities will be affected by its autonomy,
relationship with the legislature, and level of gubernatorial influence. | do not
anticipate that the exogenous variables will affect this type of decision making; |
include the variables in the analysis for comparison purposes with the model
above.

HO9: The greater the autonomy of the SMB, the more disciplinary
actions will be taken by the medical board.

HO10: The less the legislature is involved with the SMB, the more
disciplinary actions will be taken by the medical board.

HO11: The leadership changes in the state legislature will have no
effect on the disciplinary actions taken by the medical board.

HO12: The managed care penetration in the state will have no effect
on the disciplinary actions taken by the medical board.

HO13: The more the governor is involved with the SMB, the fewer

disciplinary actions will be taken by the medical board.

The model for this chapter looks something like the following:
Institutional design - Programmed policy

u

Legislative involvement -~
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The dependent variable is board behavior in programmed activities. The
measure | am using for a board’s programmed behavior is disciplinary actions.
The number of disciplinary actions taken by a medical board is provided by the
Federation of State Medical Boards (1998a). | am using a mean number of
disciplinary actions taken over a period of four years. A more extensive
discussion of the variable appears in Chapter 7. | use the same independent
variables from the previous model to predict a board’'s programmed activities. |
will compare the models and the findings at the end of Chapter 7.

The full model for these research questions looks like the following:

Governor’s Role

7 -; ; _Nonfprogmmmed policy :
< __QgclslonsAand behavior

I’Emb[jng Coah'u'onb i € Insgt‘uagn_al Désign >Legislétivé Invdlvefmét;t | : >E_—xuo_gm_ ‘o_us_E_act—nxs‘J

o : Al 4 _ ‘
» Programmed policy
. decisions and behavior -

Methods and Data Sources: Mail Survey and Case Studies
A starting assumption of this research is that no single analytical
technique or source of information can adequately capture the complexities of

the issues under examination. Yin (1994) states that more than one strategy can
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be used in any given study, to this extent, the various strategies are not mutually
exclusive (9). As a consequence, | will use several different approaches: an
empirical analysis drawn from a 50-state survey of state medical board executive
directors; in-depth interviews with state medical board members, staff and close
observers in four states; and an examination of written documents. The
combination of tools draws on primary and secondary information from a variety
of sources. The different techniques and data sources should be
complementary and yield additional insights into health profession regulation by
state medical boards.

The research has two main components. The first is a systematic
identification of characteristics and responsibilities of the 50-state medical
boards and their recent policy-related activities. Information was collected on
board structure, composition, responsibilities, state political climate, and recent
board activities in the policy arena. This material came from two sources: 1) a
mail survey sent out to the executive directors of all state medical boards across
the country provides information on public policy activities and political barriers;
and 2) 1995 - 1996 Exchange, a biennial report published by the Federation of
State Medical Boards, that provides information on the structure and operation
of licensing boards. The mail survey elicits information on the board’s activities
in four separate salient policy areas. Moreover, the survey also seeks
information on the board’s budget. other groups and state entities that it may

work with, how the board initiates policy change, the constraints it faces in
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pursuing change, the branch of government it feels most accountable to and how
it assesses its level of effectiveness in the policy world. (A copy of the survey is
provided in Appendix B).

A mail survey of executive officers of 64 medical and osteopathic state
medical boards was conducted in Fall 1997 and Spring 1998. There were 51
medical boards, 11 osteopathic board and one health professional conduct
board surveyed using the list provided by the Federation of State Medical
Boards. The initial and follow-up letters are included in Appendix C. Sixty-two
responses were received for a response rate of 95 percent.'> Forty-seven
states are represented in the data set. Two of the three non-responding board
executive directors said it was their policy not to complete surveys. | was unable
to reach the executive director of the third board after many attempts. The
survey response from the health professional conduct board was later dropped
from the analysis because the board is not listed in the Federation’s publication
examining licensing, structure and disciplinary functions of the medical and
osteopathic boards. The data set includes responses from the District of
Columbia and Puerto Rico.

Multi-variate analysis (OLS and Logit) was conducted on the survey data

12 Sixty-four questionnaires were mailed. There were three non-
responses and a total of 62 replies. The apparent discrepancy was
caused in a state where one mailing was sent but two responses were
received. While the Federation lists this state as having a joint medical
and osteopathic board, separate responses were received from each
board and were included in the analysis.
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to test the hypotheses. The data were analyzed in two ways. Initially, the entire
population of cases was analyzed using osteopathic boards as a control
variable. Only the allopathic medical boards were used in the second analysis.
This method was chosen to examine the differences between osteopathic and
allopathic state medical boards.

Since survey data cannot fully account for the dynamics of policy change,
it is necessary to further investigate policy activism and change using an
additiqnal method. Therefore, the second component of the research
methodology is a set of four analytical case studies of states where medical
boards have served as change agents. The case study method is most
appropriate when “how” and “why” questions are being posed. “The essence of
a case study, the central tendency among all types of case study, is that it tries
to illuminate a decision or set of decisions: why they were taken, how they were
implemented, and with what result” (Schramm 1971, 6). It can be argued that
these questions of a more explanatory nature are well suited to the use of the
case study technique “because such questions deal with operational links
needing to be traced over time. rather than mere frequencies and incidence”
(Yin 1994, 1). Moreover, this research studies contemporary events where the
actions of the actors are beyond the control of the investigator. Under these
circumstances, documents that recount and explain the events and processes
are examined. Additionally, interviews with many of the people involved in the

process are conducted to better understand the complexities of policymaking
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decisions. A case study method lends itself particularly well to these research
strategies.

There are four case study states. The first three states -- Colorado,
Maryland, and Oregon -- were chosen because they are among the most active
states across the four policy areas (from the mail survey). Michigan is the fourth
case study state, it was chosen because it is not a particularly active state in
policy matters. Moreover, | received a grant from the Blue Cross Blue Shield
Foundation of Michigan to help support this portion of the research. The case
study analyses will appear at the end of each of the three empirical chapters. |
will use the case studies to further investigate the findings from the quantitative
analyses. Specifically, | will compare and contrast the quantitative results with
material gathered from case study interviews. Generally, the case studies are
organized around the three research questions. They are used to extend and
answer questions raised by the empirical analysis. In some cases the case
studies findings support and reinforce the empirical analysis and in other cases
the case studies and empirical analysis contradict each other.

The case studies are based on in-person interviews with medical board
staff and members, key state legislators, legislative staffers, governor’s staff,
agency heads, interest groups, other health regulatory board staff and other
informed observers in the four states. | use the interviews to elaborate on the
research questions. In doing so, | learn more about medical society strength,

legislative involvement, the processes under which policy change was sought,
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the factors that affect a board's routine decisions and behavior, the identity of
key actors, their motivations and political strategies, and the success in attaining
a change in policy or non-policy matters.

The case studies are made up of four separate protocols (see Appendix
D); each focuses on different policy actors. The first protocol is aimed at the
medical board executive officer and the board staff. It was used to obtain
information on the board’s mission, its visibility, level of autonomy, policy
activities and its relationships with other groups. The second protocol is for
legislative staff; it includes questions about recent health profession legislation,
budgeting issues, and legislative oversight efforts. A third protocol is specifically
for elected officials. This shorter protocol solicits information on specific bills the
members have sponsored or on which they have held hearings. A final protocol
is for interviews with board observers. This group may include board members
of the medical board, governors’ staff, executive agency administrators, staff and
board members from the health professions, academics, interest group liaisons,
consumer groups’ representatives and other well placed and informed
individuals from around the state. This protocol contains broader questions and
focuses on individual impressions and perceptions about the medical board’s
activities, its mission, its relationships with other state actors, level of autonomy,
its visibility and its recent decisions and behaviors in the policy and non-policy
arena.

The interviews took place in the winter and spring of 1998. The total
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number of people interviewed was 41. In Colorado | spoke with 10 participants:
in Maryland | interviewed 8 respondents; in Michigan | questioned 11 officials;
and in Oregon | met with 12 interviewees. Most of the interviews were in person;
in three cases the interviews took place over the phone due to scheduling

problems.

The Four Policy Areas in the Mail Survey: Telemedicine, Managed Care,
Alternative Medicine and Making Information Available to the Public

in the mail survey, executive officers were asked to report on their
medical boards’ activities in four policy areas. The policy areas are
telemedicine, managed care, alternative medicine. and public information.
These four policy areas were selected following conversations with Federation
staff, medical board directors and staff and well-informed observers of state
medical boards from across the comlmtry.13

Telemedicine' is an area where the Federation of State Medical Boards
has been very active. The Federation established an ad hoc committee on
telemedicine in 1995 to study the issue and develop model legislation. In 1996,
the Federation adopted a model act and encouraged its member boards to adopt

the act that calls for a special purpose license for out-of-state physicians

13 Each was also prominently featured in sessions at the 1997 Federation of
State Medical Boards annual meeting April 17-19 in San Diego, CA.

14 Telemedicine, broadly defined, encompasses a variety of electronic
communication techniques that link a patient to a far-away specialist who
evaluates the patient’s medical condition.
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practicing telemedicine in the state (FSMB 1997c). While a number of states
have examined the Federation and other approaches, in the survey 10 states
reported that they had taken no policy action on the subject (the choices for
policy action are discussed in more detail in Chapter 6).

Managed care affects medical boards through the licensure of physicians
and the accountability of physicians who make decisions in a managed care
setting. The public’'s increased concern about quality of health care and the
recent Arizona court decision discussed earlier have moved this issue to the fore
in a number of states. If the Arizona interpretation is followed in other states, the
significance to medical boards and to the burgeoning managed care system is
great since it expands the definition of practicing medicine to a situation where
the traditional physician-patient relationship does not exist. Fifty-one percent of
respondents (31) reported they had taken some policy action in this area.

The practice of alternative or nontraditional medicine is a thorny one for
many state medical boards that have traditionally licensed allopathic and
osteopathic physicians and generally ignored other practitioners.'> With some
one-third of the American public using some form of alternative medicine or
unconventional therapy (Nifong 1996). it appears that state legislatures and
medical boards cannot ignore these practitioners much longer. The popularity of

this form of medicine is particularly strong in the Northwest. In 1996, the state of

15 This too is changing as a handful of states are now licensing naturopathic
physicians (Knickerbocker 1996).
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Washington began implementing a law requiring health care insurers to pay for
nontraditional care including acupuncture, chiropractic and massage therapy
and Seattle is home for the country’s first government-subsidized naturopathic
health clinic (Knickerbocker 1996). A number of medical boards have begun to
deal with this issue that often has popular appeal. Twenty-four of the
respondents reported they had taken some policy action in this area.

The final policy area examined in the survey was making information on
physicﬁans available to the public. This has been a controversial issue in a
number of states. However. in 14 states, medical boards have moved to make
information on physicians available to the public “on-line.”'®* Many physicians
object to this availability, arguing that the public might misinterpret information to
make it seem the physician is incompetent or that a young physician making one
mistake might see his or her career ruined. Nevertheless, 29 of the respondents
reported taking some policy action in this area.

Figure 1 describes the level of state activity in the four policy areas. There
are nine state boards that reported some activity in each of the four policies
examined; six state boards reported no activity in any of the four. Most state
boards (18) were active in three of the four areas. There were more activities in
telemedicine and managed care than in the other two areas. The range for both

was 0 - 7 and the mean number of activities was 2.0 for telemedicine and 1.1 for

16 Information on state public information activities was provided by Dave Neal,
coordinator for the physician profile program of the Massachusetts Board of
Registration in Medicine, 3 August 1998.
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Figure 1
State-by-State Policy Activity

Source: 1997 surveys of state medical board directors
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managed care. For alternative medicine and public information, the range was 0
- 5 and the means were .85 for public information and .62 for alternative

medicine.

Descriptive Analysis

In this section, | present some descriptive data from the research.
Drawing on the mail survey, | will discuss structural issues and the policy role of
the boards. | will provide a series of tables detailing various characteristics and
processes of the state medical boards.

State medical boards, as noted above, have an amalgam of legislative,
judicial and executive powers. Most medical boards are considered part of the
executive branch of state government. Yet, mail survey results indicate that
medical boards are ambiguous about which branch of government deserves
their loyalty first (see Table 4). When asked to respond to the branch of
government they feel most accountable 16 states (26%) indicated the executive
branch, 9 states (15%) indicated the legislature, and 7 states (11%) indicated
neither branch. The overwhelming majority of medical board officers -- from 24
(39%) states -- felt equally accountable to both the legislature and the executive
branches. This speaks to the power that both the executive and the legislature
possess relative to the medical boards. Similarly, it demonstrates that while
many regulatory boards were created to be insulated from the political process,

in reality they are not so insulated that they are unaware of the large shadows
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Table 4 - Perceived Medical Board Accountability'’

Government Branch Number of States (%)
Legislative 9 (15)
Executive 16 (26)
Equally accountable to both 24 (39)
Neither 7(11)

No response 5 (8)

Source: Mail survey data

17 The question asks respondents: To which branch of the government does your
medical board feel most accountable?
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cast by the executive and legislative branches of government.

Another group that casts a large shadow over medical boards are state
medical societies and associations. Regulatory agencies have traditionally been
considered captured by the interests they represent and charged with
overseeing. However, in recent years, reforms have taken hold and the
relationships between the regulated and the regulators have clarified. Health
profession regulation has had its share of reforms. Yet, state medical societies
and associations still hold a great deal of power relative to medical boards. One
reason is that state medical societies are among the ten most powerful state
level organized interest groups in the nation (Thomas and Hrebenar 1995 and
1999). Their members are spread out across geographic areas, they are
generous contributors to local candidates. and they vocally lobby state officials
on matters of importance to them (Meier 1985).

Medical boards feel the presence of state medical associations (see
Table 5). When asked to assess the influence of the state medical society in the
activities of the medical boards. the majority of respondents indicated medical
associations influenced medical board activities; the mean response was 3.15.
Forty-three medical boards (67%) believe medical societies affect their actions.
Only 6 (10%) medical boards responded that the state medical society has no
influence over their activities. Clearly. medical associations still are powerful
organizations in the area of health profession regulation.

Still another way that organized medicine asserts itself in medical board
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Table 5 -Perceived Influence of Medical Society on
Medical Board Activities'®

Assessment Level Number of States (%)
1 = No influence 6 (10)
2 6 (10)
3 21 (34)
4 18 (30)
5 = Great influence 4 (7)
9 = No response 6 (10)

50-State Mean = 3.15

Source: Mail survey data

18 The question asks respondents: How would you assess the influence of the state
medical society in the activities of the medical board?
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matter is through the physician board members. Medical board members are
still overwhelmingly physicians. In fact, in four states (AL, LA, MS and TN-O)
and Puerto Rico allopathic and osteopathic physicians are the only medical
board members. Contrary to the national trend of appointing more pubic lay
members to health profession boards, these four states and one dependent
territory still only permit physicians to serve on the medical board. The make up
of medical boards and their members will be further elaborated on in Chapter 5.
The way in which medical boards approach policy issues varies a great
deal. Some boards eagerly enter the policy arena while others prefer to avoid it.
Among the most interesting questions from the mail survey was a two-part policy
question. It asked respondents to: 1) assess their own state board in terms of
initiating and promoting emerging state policies, and 2) assess where, ideally,
the official would like the state board to position itself on those issues. There
was a five-point response scale with 1 being a reactive position and 5 being a
pro-active position; the mean response for the first part of the question was 3.35
and 4.14 for the second part of the question (see Table 6). The majority of
boards — 36 (76%) — indicated they are fairly active on policy matters. The
more interesting data came in the second part of the question. An overwhelming
number of boards -- 54 (88%) -- indicate that ideally they would like to be more
pro-active on initiating and promoting emerging state policies. Only 2 boards
(3%) indicated they would prefer to be in a reactive position on policy matters.

This implies that state medical boards would like to be more actively engaged --
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Table 6 - Perceived Medical Board Policy Activism

Assessment Level Number of States (%)
Current Ideal
1 = Reactive position 5 (.08) 1(.02)
2 6 (.10) 1 (.02)
3 18 (.30) 11 (.18)
4 | 20 (.33) 19 (.31)
5 = Pro-active position 8 (.13) 24 (.39)
9 = No response 4 (.07) 5 (.08)
50-State Mean = 3.35 50-State Mean = 4.14

Source: Mail survey data
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than they currently are -- in the policy arena. Yet, they feel for some reason they
cannot do so.

Medical boards face a variety of constraints as they pursue their
regulatory mandate. The mail survey queried respondents about the constraints
they face when they desire to initiate change. Medical board executives were
asked to rank their top three choices (see Table 7)'°. In the first tier of
constraints, the top three barriers cited were lack of legislative support, followed
closely by bureaucratic barriers and limited staff resources. In the second tier of
constraints, the top three ranking constraints boards face are (again) lack of
legislative support, bureaucratic barriers, and limited staff resources. In the third
tier level of constraints, bureaucratic barriers was followed by limited staff
resources. A lack of legislative support was tied with limitations of the public
health code for third place. Overall. the mail survey results indicate that the
legislature and the bureaucracy loom largest as barriers to medical board efforts
to initiate change.

There was an “other” category where respondents had the opportunity to
identify their own barriers. Nine states identified_ “other” as a constraint they
face. Among those states, seven wrote in responses: one specifically cited their

state medical association’s opposition:; two responded that organized interests

19 Only 39 of the 61 boards responded to this question. But | am reporting the
limited data because of the importance of the question and the issues it affects.
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Table 7 - Perceived Constraints Medical Boards Face?®

Constraints

Lack of legislative
support

Bureaucratic barriers

Limited staff
resources

Limitations in the
public health code

Gubernatorial
reluctance or
opposition

Current or potential
judicial involvement

Other

Source: Mail survey data

First ranked

13

10

Second ranked

11

10

Third ranked

4

20 The question asks respondents: If the board wants to initiate changes, what
are the biggest constraints it faces? Please rank the top three choices, with 1
being the first choice. Only 39 of the 61 boards responded to this question.

The limited data are reported because of the importance of the question and the

issues it affects.
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oppose their efforts or seek to amend their legislative bills; two indicated a
general lack of resources; one board said it faced no constraints; one cited
public apathy as a constraint; and one cited public comments as a barrier to
change initiatives.

When medical boards pursue change in state policy, they may work alone
or with different partners in their efforts. The survey asked respondents to
identify the top three approaches they use when wanting to initiate state policy
change (see Table 8). Working with an individual legislator to draft and
introduce legislation was the top strategy used by medical boards in their efforts
to change state policy. The second strategy used by boards was a tie between
consulting with the state medical society and consulting with the state health
department. These results also help shed some light on the constraints medical
boards face in initiating policy change. In both this question and the above
question, the results were similar. The legislature, the bureaucracy and
organized interests — especially the medical society -- are powerful players in
helping to create change or serving as a barrier against it.

This preliminary review of some of the data from the mail survey has
revealed some important patterns. Structurally, state medical boards feel
accountable to both the legislature and the executive branches of government.
Similarly, the boards’ activities are strongly influenced by state medical

societies. In the policy arena. state medical boards desire to be more pro active
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Table 8 - Perceptions about how Medical Boards Initiate Change®

Approaches to Change First ranked Second ranked  Third ranked
Draft and introduce the 4 4 1
legislation

Draft and work with 5 5 4

legislative staff to
introduce the legislation

Draft and work with 10 5 6
individual legislators to
introduce the legislation

Consult the governor 1 4 5
Consult the state medical 8 8 8
society

Consult the state health 8 4 0
department

Consult with neighboring 0 4 3

state boards

Consult with national 0 0 1
medical society

Discuss with consultants 0 1 1
in the medical field

Other 2 2 3
Never initiate change 2 0 0

Source: Mail survey data

21 The question asks respondents: Which of the following approaches would it use, if
the board wants to initiate change in state policy? Please rank order the top three
choices, with 1 being the first choice. Only 40 of the 61 boards responded to this
question. But | am reporting the limited data because of the importance of the question
and the issues it affects.
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than they are on policy matters. Legislators, the bureaucracy, and limited staff
resources are identified as constraints on the policy'efforts of medical boards.
However, when boards do initiate policy change. they work closely with
individual legislators, state medical societies and state health departments.?
The relationships between state medical boards and these actors are very
important. | expect they will affect institutional structure issues as well as
activities and behaviors of medical boards in policy and non-policy realms. In
the next three chapters, | will examine some of these relationships in more

depth.

22 | am making an assumption about causal order with regard to the role of
state medical societies. | believe that medical associations exert their strongest
pressure during the period the legislature is enacting laws to create state
medical boards as state agencies. State medical societies are part of the
enabling coalition; they are among the prime movers in the politics of structural
choice (Moe 1990). While medical associations are powerful players and they
may affect medical board decisions and behaviors, due to casual order and the
need for model parsimony, medical societies are not included in the non-
programmed and programmed chapters of this paper. Similarly, state health
departments are not included in these chapters either due to concerns for model
parsimony. Also there is so much variation in state administrative structures,
many medical boards do not fall under the jurisdiction of a state health
department.
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5. Institutional Structure and Legislative and Interest Group Relationships

As state agencies, medical boards are conceived and created by
lawmakers and influential organized interests. How these organizations are
structured determines the type of relationships legislators and interested parties
will have with the agency in the future. Moreover, the agency'’s structure affects
how it will pursue its mission and carry out its responsibilities within the state
bureaucracy. Clearly, matters of organizational form are crucial for a state
medical board.

This chapter will examine legislative and interest group involvement in
questions of organizational form. The research questions are: 1) what is the role
of the enabling coalition, measured by the strength of medical societies, in the
institutional design of state medical boards? and 2) what is the role of
institutional design in predicting legislative involvement in agency policy

activities?

Institutional Structure and Interest Group Relationships
The exact nature of an organization’s institutional form is a matter of
legislative choice with input from organized interests (Calvert, Moran and
Weingast 1988, Horn 1995, Moe 1989, 1990). State medical societies were the
force behind the creation of licensing boards (Ameringer 1999). As the enacting
coalition, organized medicine -- in conjunction with legislators -- was

instrumental in determining institutional design.
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Organized medicine created a professional order to keep conflict private
and competition in check. It consisted of institutions that physicians established
to serve their interests - professional associations, medical boards, medical
schools and hospitals (Ameringer 1999). As Meier (1985) points out, “the initial
demand for regulation comes from the occupation” (177). The regulatory entity
is created, by the legislature, and made up of practitioners from the regulated
occupation. According to occupational members, the best judge on issues of
competence and professional conduct are one's professional colleagues. The
laws often empowered the occupation to appoint or nominate the members to
serve on the respective professional boards. Thus, the occupation not only
demanded regulation but tried to select the regulators. In this manner, state
medical boards serve as the public arm of state medical societies; they act as
gatekeepers for the profession. “They licensed the qualified, banished the
unqualified, and shielded the profession from external review” (Ameringer 1999,
14).

Today, medical societies are very influential in medical board activities.
They still serve as members on medical boards. Indeed, they make up the
majority of state medical board members. Moreover, state medical societies and
physicians also continue to play a role in selecting board members. State
medical societies are responsible for the nomination of potential medical board
members. They recommend physicians to governors for appointment to state

medical boards. Medical societies have continued interest in medical boards
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because these boards still hold the power to regulate, license and discipline
physicians. Ultimately, state medical boards deterrline if and under what
circumstances physicians may continue to practice medicine.

It is to the medical society’s benefit to ensure the medical board is
autonomous. An autonomous agency is independent. It has the ability to
control more of its primary functions, make important regulatory decisions, and
allocate and spend its funds as it sees fit. Horn (1995) stipulates that agency
autonomy is based on three criteria: financing, employment conditions and
participation. An autonomous medical board is well protected from other
interested parties while still being strongly influenced by its physician board
members (Ameringer 1999). | expect the medical society to strongly influence
medical board activities.

HO1: The stronger the medical society role in selecting rﬁedical

board members, the more autonomy the SMB will have.

Lobbying has changed dramatically in the past 30 years. Interest groups
are now vital forces in the political process. At the state level, they play a
prominent role in policy making (Thomas and Hrebenar 1990). In recent years,
organized interests have grown in number; the range of interests represented at
the federal and state level has expanded and the intensity with which lobbying
occurs has increased. State medical societies have changed too and
consequently so have their relationships to medical boards.

State medical societies are among the more powerful organized interests
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within states (Thomas and Hrebenar 1990). Indeed, physicians are consistently
ranked among the most influential interests in the fifty states. Between the late
1980s and the early 1990s, the ranking of physicians and state medical
associations increased from eleventh to sixth overall across the states (Thomas
and Hrebenar 1995). That is, the effectiveness of medical associations has
grown relative to other organized interests in the past few years. | predict that
medical associations are more powerful relative to other state interest groups.
As a consequence, they have the ability to bring their power to bear on issues
that affect them. Because they are important players in state politics, medical
societies will try to ensure that medical boards are free of pressure from outside
interests while at the same time the boards are responsive to association
priorities.

HO2: The stronger the medical society as an interest group

(relative to other interest groups in the state), the more
autonomy the SMB will have.

The Dependent Variables
The first research question deals with how organized interests affect
institutional structure. The dependent variable is state medical board autonomy.
It is measured using Horn's (1995) three criteria for the institutional design of
autonomous agencies: financing, participation, and employment. | have

operationalized these institutional variables as: budget autonomy, public
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representation on the board and control over four employment conditions at
medical boards?. !

Horn argues that decisions about institutional structure are important in
determining the incentives facing administrators and therefore influence how
administrators exercise their discretion. An agency's independence and
autonomy are affected by the extent of its budget autonomy, the type of outside
interests that may participate in its decisions, and the employment conditions
governing its administrators.

Budgetary autonomy influences agency decisions (Svorny and Toma
1998). The budget autonomy variable is an index. Taken from the 7995 - 1996
Exchange, published by the FSMB, budget autonomy is a three-item additive
index of whether a board develops its own budget, adopts its own budget, and

has a reserve fund. The variable is coded as dichotomous. If a board has none

or 1 of the powers, it is coded as O; if the board has 2 or 3 of the powers, it is

23 In earlier tests, | also examined using a board activities scale to
measure agency autonomy. The board activities scale was an 11 item
additive ind<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>