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ABSTRACT
WAYS OF THINKING ABOUT LAW
IN FOUR NINETEENTH-CENTURY BRITISH NOVELS:
ORLEY FARM, PAUL CLIFFORD, THE WOMAN IN WHITE, FELIX HOLT
By

Deborah B. Luyster

Novels participated in the intellectual debate over reform of the laws and the legal
system in nineteenth-century Britain. From a law and literature perspective, they are most
informative for the humanitarian and political concepts the characters and the narrators
express about how the law operates in society, how the law and the legal system should
be changed, and the influence of history upon representations of the law. These expres-
sions of the law “as it is” and the law “as it ought to be,” the real and the ideal, incorpo-
rate thinking that includes the influence of Sir William Blackstone’s Commentaries on
the Law of England and Jeremy Bentham’s arguments for radical reform. They also re-
veal thinking about the law that connects to natural law theory, legal realism, positivism,
and theories of evidence.

Two of the novels, Anthony Trollope’s Orley Farm and George Eliot’s Felix
Holt, The Radical, are novels written in the literary tradition of realism. Wilkie Collin’s
The Woman in White stretches the expectations of the realistic novel that its representa-
tions will be of the law as it is to the sensation novel subgenre that includes aspects of the

underworld of Victorian society including crime, deceit, treachery, and near anarchy.



Collin’s use of a legal framework demonstrates a closer account of the law as it is and its
limitations than Trollope and Eliot. Paul Clifford by Bulwer-Lytton also attempts to
demonstrate the law “as it is,” while using an idealistic style to underscore his message
that includes thinking about the law as it “ought to be.”

Finally, because they are written by artists dependent on their imaginations, each
novel urges a similar dependence on the imagination in law. Thus, thinking about law
progresses to imagining about law as the novelists imagine an improved legal system,
methods in which the imagination should work in the system’s daily operation, and ways

to circumvent the legal judgment rendered in each novel.
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Introduction
Thinking about Law Through Literature

The focus of this study can be reduced to what I call metathinking or thinking
about the thinking about law revealed in four nineteenth-century British novels. This
thinking about law within the novels is distinguished, at least for my purposes, from what
we might consider what the law or legal system does in the novel. To me, these novels
are working texts that in their various expressions of thinking about law raise more issues
and ask more questions about what the law and the legal system are and what they ought
to be than a textbook. The expected progression of this thinking presented in a work of
the imagination is to extend the thinking about the thinking about law exhibited in the
novels to imagining something beyond the present to another way of thinking about law.

Members of the public have more thoughts about the legal system and lawyers
than any other government institution or profession. Everyone has an opinion about law-
yers and what the law and courts should do. The reasons for this public involvement are
too extensive for this discussion, but a fundamental reason must be because the law and
the legal system are so pervasive in their lives. The Anglo-American system of jurispru-
dence exists in a paradoxical relationship with public opinion. On the one hand, the sys-
tem protects an exoteric language and maze of complicated procedures not that dissimilar
from what Dickens described in Bleak House (1853). The legal profession represents its
educational institutions and bar membership as exclusive communities. The public sus-
tains this elitism through its susceptibility to what appears to be the mystery and tricks of
the law and the awe, respect, and perhaps intimidation its courtrooms, customs, and tradi-

tions intentionally impose. Therefore, the public adopts a view like Tommy Trounsem’s



in George Eliot’s Felix Holt, The Radical that “you’d better not be meddling wi’ things
belonging to the law, else you’ll be catched up in a big wheel and fly to bits.” No one and
nothing is immune from the inescapable force of the law. “[I]t’s no use being deep,”
Tommy says, “cause you can never know the law. And there’s times when the deepest
fellow’s worst frightened” (379).

On the other hand, most people are amateur lawyers, thinking they know almost
as much about law and the courts as those trained in the profession. These impressions
are unavoidable considering the appropriation of legal education by nonlawyers in high
school civics classes, college political science classes, and the news media. The ubiqui-
tous new breed of lawyers subsisting as talking heads on television and radio talk shows
and attempting to condense the complexities and intricacies of the law to a few minutes
of commentary contribute to this impression as well. The popularity of the legal system
and lawyers as a framework or as subjects in fiction and film and television dramatiza-
tions also shapes the public impression about the law and the legal system.

Conspicuous for its absence on both sides of this paradox is an identification or
sorting out from public opinion and other impressions of the law of the reality and mean-
ing they manifest. Using law in literature to sort out and name the thinking about law the
literature depicts, exposes varying and sometimes contradictory ways of thinking about
law and prompts comparisons to the readers’ own thoughts about law and the legal sys-
tem.! Reading these “legal fictions” helps readers discover different ways of thinking
about law and to think more about their own thinking. Our expectations of the law and
the legal system and our efforts to improve them so they are more accessible, comprehen-

sible, and more capable of rendering justice from both a legal and a substantive view will



be more viable if instead of becoming lawyers or amateur lawyers we become more like
amateur legal philosophers. We can make the law and the legal system more our own if
we figure out what our thoughts and comments about the law indicate about our views of
the law or what we think the law is and what we think it should be.? This does not mean
that everyone must associate themselves with some school of legal philosophy. It means
contemplating about what law means to each of us, understanding that meaning, and
thinking about how it fits into what the law is and what the law could be.

The law and literature movement encompasses both law in literature and law as
literature.> Very simply and briefly stated, the former analyzes literary texts for what they
say about law, how legal issues work the plot, or how the legal system and the text inter-
act in manipulating people’s lives and perspectives. The latter division of this interdisci-
plinary study, among other things, applies literary analysis to legal discourse and texts or
demonstrates how literary techniques can take part in legal interpretation.* Additionally,
an appreciation of the literary tradition arguably seeps through the disciplinary line to in-
troduce another point of view in legal thinking, writing, and decision-making.

Nineteenth-century British novels are rich mines for law and literature explora-
tions. The obvious predominance in the texts of law, as a subtle undercurrent in the char-
acters’ lives and as a controlling force and an instrumental vehicle, perhaps is unmatched
in the literature of any other period or country—the contemporary explosion of unrealis-
tic portrayals of lawyers and trials in American popular fiction included. The place of law
in British literature during its rise as an empire affirms the argument of many scholars
that law and literature are in many ways intertwined human activities. Although the

works of Charles Dickens are the comparative models for so many inquiries into aspects



of all nineteenth-century novels including his depiction of the legal system, I intend to
examine some works of his contemporaries whose novels are not considered so fre-
quently for what they say about the interaction of law and literature or for their depiction
of ways of thinking about law.

I will examine Paul Clifford (1830) by Edward Bulwer-Lytton, Anthony Trol-
lope’s Orley Farm (1860), The Woman in White by Wilkie Collins (1860), and George
Eliot’s Felix Holt, The Radical (1866). My interest is mainly in the ways the characters,
which includes the narrator in some instances, think about law and where the novel
places the legal system in the hierarchy of social institutions. Additionally, I intend to ex-
plore how the texts treat legal reform proposals (both changes in the law and changes
within the legal system), which dominated so much of England’s intellectual climate
from the 1820s to the 1860s. Finally, these texts of literary fiction have something to say
about the imagination and the role it can play in law.

Trollope and George Eliot are novelists in the realist tradition. The Woman in
White is also a realistic novel but of a subgenre known as the sensation novel. In contrast,
Paul Clifford is an idealistic novel with elements of the romantic. These differing catego-
ries allow for some comment on the limits and potential in imagining the real and ideal
when literature integrates thinking about law. Sometimes the orientation to the present of
realism leaves us with thinking about law as an inflexible force that must be contended
with as it is. However, the looking ahead of idealism sometimes cannot persuasively

imagine an improved legal system without bordering on a utopia or fantasy.



My study begins with Trollope’s Orley Farm because of the four novels included
in this study it is the most patently about law, lawyers, the trial process, those who are
subject to the law, and those who use the law for their benefit. Additionally, more than
any other novel discussed herein, it illustrates different modes of legal thought—its place
in the characters’ lives, its purpose in society, its role in the national structure. It most
comprehensively incorporates many ways of thinking about law, including the valoriza-
tion in Anglo-American jurisprudence of its ties to the early days of civilized England.
These many views about the law and the legal system are significant not only for what
they tell us about nineteenth-century thinking about law and the ways the Victorians ap-
proached reform,; they are equally important in thinking about law and resistance to
change in the legal system today.

The realistic strength and power in Orley Farm is the novel’s realistic portrayal
of the operation of law and the legal system and its delineation of different approaches to
thinking about law and the legal system—what it is or ought to be, what it does accom-
plish, and what possibly it should accomplish according to society’s expectations. Some
of the characters in the novel are representative of specific modes of legal thought or cer-
tain aspects of such thinking—natural law theory, positivism, realism, and utilitarianism.
My treatment of Orley Farm is not only an approach in accordance with the three foci
previously listed, but also a foundational explanation of some different ways of thinking
about English jurisprudence for reference in the subsequent novel studies.

In Orley Farm, the narrator’s confession of sympathy for the deceitful Lady Ma-
son and his appeal to temper tendencies for harsh judgment leads to thinking about the

role of sympathy in legal judgments. In doing so, we must consider first whether triers of



fact and law can reposition their thinking beyond their own experiences to imagine realis-
tically the consequences of their decisions on others considering the pluralistic experi-
ences of the members of society they judge. If so, we must consider whether a sympa-
thetic imagination combined with legal reasoning results in just legal determinations eq-
uitably applied or whether it inserts an additional risk of arbitrary decision-making into
the judicial process.

As the first Newgate novel the significance of Bulwer-Lytton’s Paul Clifford ap-
pears obvious. We anticipate the novel’s attack on the English criminal laws and penal
system since the subgenre’s title refers to a House of Correction, and we are not disap-
pointed in that respect, although the penal system is not the major focus. The novel also
parallels many of Jeremy Bentham’s criminal law reform proposals and evinces the per-
during influence of that lawyer and philosopher on the legal reforms of the nineteenth
century. More importantly, we also find a complex and thoughtful explication of the af-
fect of the laws upon the lower classes and of the reasons for crime and an argument sup-
porting Benthamite legal reforms.

Unlike many of the social reform novels that followed Paul Clifford, which as
novels of realism could not extend beyond the real of the present, Bulwer-Lytton’s ideal-
istic novel imaginatively presents the future implementation of the solutions to the pre-
sent problems depicted. The problems the novel defines and describes are the reactionary
upper class legislating harsh sentences—particularly the death penalty—for an increasing
number of criminal offenses and the lower class living in what seem to be circumstances
over which they have little control. The solutions the novel presents are changes in the

laws and individual benevolence. Then the novel describes a world in which those solu-



tions operate. We also find in Paul Clifford an admission of the harmful influence of
imaginative literature on certain impressionable readers. Nevertheless, the novel itself
counters this admission by becoming an example of how literature can direct readers to
self-improvement and good conduct. The novel is significant for considering possible so-
ciological reasons for criminal conduct, proposing means of rectifying the causes of
criminal activity, and attempting to imagine how the joint cooperation of law reform and
individual benevolence as an ideal works when implemented.

Although published at the same time as Trollope’s Orley Farm and only a few
years before Eliot’s Felix Holt, The Radical, Wilkie Collins’ The Woman in White does
not directly address legal reform. However, its emphasis on legal determinations of fac-
tual proof is certainly an observation on the soundness of existing theories of evidence
and the legal system’s burden of proof. As a sensation novel, it presents a secret under-
world of crime and anarchy thriving in Victorian society. To make the unthinkable appear
real it supposedly mimics the method of presenting evidence at a trial. The motivating
factor behind the form of the narrative and the resort to several forms of self-help by the
narrator derive from his inability to obtain legal recourse against the novel’s villains. He
alleges his story was not told in the courtroom because of the law’s strict rules of factual
proof and the excessive costs to pursue a claim, which prompts thinking about the factors
that deny many individuals access to legal remedies. Additionally, The Woman in White
raises questions about whether the legal process is capable of determining truth. That
thinking incorporates theories of evidence including the part imagination can play in ac-
cumulating and presenting evidence, the presentation of testimony like a story and other

forms of legal narrative, and the self-authenticating devices relied upon by writers of both



literary and legal texts. In its claim to truthfulness, The Woman in White mocks the
cause/effect connections of Enlightenment thinking. Because the novel demonstrates that
the representation of truth remains elusive in law and in literature, it effectively moves
closer to the real than novels in the tradition of realism. The novel also raises questions
about self-help as a viable alternative to the legal process.

George Eliot’s Felix Holt, The Radical invokes thinking about law’s relationship
to social change and whether law should reflect social change or become its catalyst. It
also is a curious blend of the humanistic and political concepts of law. Felix Holt, The
Radical is a novel wrapped around legal issues, not focused on them. Those legal issues
include the law of real property and inheritance, the extension of the franchise through
the first reform bill, and Felix’s trial for homicide. In looking back to the past and inheri-
tance, the novel, like Orley Farm, initiates thinking about the Anglo-American legal sys-
tem’s reliance on its heritage and its resistance to change that is so much the message of
Sir William Blackstone’s Commentaries on the Laws of England. Nineteenth-century re-
formers challenged this adherence to continuity, arguing that reform was necessary to
correct injustices, not an organic gradual progress through time. Bentham and John Aus-
tin also challenged that part of the inherited tradition that assumed Christian natural law
was a necessary part of manmade or positive law. Though not a reformer, Eliot removes
God from natural law and makes it secular. Her novel suggests that natural law is external
to and precedes positive law formation. In fact, despite law’s prominence in the novel’s
setting and the novel’s criticism of lawyers, the legal system is ultimately inconsequen-
tial. Human beings must improve themselves through the law-like conduct of morality,

the results of which will be reflected in a slow-growing improvement and development.



As the novel suggests, the conscience of natural law thinking produces a con-
sciousness of others exhibited through a sympathetic imagination about what others think
and feel. That imagination looks beyond the present to thinking about the future conse-
quences of individual acts upon others. Esther Lyon, who represents this realistic novel’s
attempt to imagine and represent the ideal, possesses this sympathetic imagination. Her
acts for the welfare of others inspire similar conduct in her community. The sympathetic
imagining of consequences would naturally become a part of the legal system under this
ideal because the legal system would reflect the improved society attained through Eliot’s
version of secular natural law.

Consistent with what we have seen in the previous novels, the novelist comments
on the participation of the imagination in the novel. According to Eliot’s novel, the
imaginative process of writing a realistic novel requires a sympathetic imagination. Oth-
erwise, the imagination of the author does not correspond to daily life. A realist must
write with a sympathetic imagination both to depict what is real and to inspire good con-
duct in others.

The cautious approach to legal reform in both Orley Farm and Felix Holt coin-
cides with the movement of thinking from the early part of the century to the mid-
Victorians. The early decades of the century witnessed sharp class distinctions and hostil-
ity toward the upper class. Political power rested in the upper class despite the rise of the
middle class. In addition, a faceless mass of uneducated workers in industry, agriculture,
mines, and domestic service survived on meager incomes in harsh living conditions. The
1832 Reform Bill, amendments to the Poor Laws, and repeal of the Corn Laws pacified

and dissipated some discontent, while the failure of Chartism evinced the inability of the



workers and the poor to mount an effective, result-producing protest. Optimism about
reform from the 1830s became disenchantment or disillusionment in the 1860s. Simulta-
neously, economic prosperity, resulting in higher wages and better food, stilled the com-
plaining voices of the workers and the poor (though not eliminating the disparities and
living conditions they had complained about) and the receptivity toward reform in soci-
ety. Without any significant change in the political dominance of the nobility and gentry
and the inequalities of class structure, a culmination of factors stifled more extensive re-
form to the legal system. In this way, Trollope and Eliot’s novels realistically represent
Victorian society’s current thinking about legal reform.

In selecting these novels I knew I would find thinking about similar areas of the
law in each novel, the trial process, the laws of inheritance and real property, reform of
the laws and the legal system, and other points of view about law from the novels’ appro-
priations of law and the legal system in various degrees as a framework or background. I
did not expect to find even more significant integration of law and literature in each novel
in addition to the obvious connections. I am referring first, to what appears as connec-
tions between the legal and literary imagination in the novels, and secondly, to the novel-
ists’ imaginative assumption of authority beyond the law and the legal system.

As I will discuss in the concluding chapter, successful lawyers and judges know
the valuable role the imagination plays in law from constructing pleadings and arguments
to styling statements of fact.” What I have found most interesting is the ways in which
each novel in varying degrees attaches the literary imagination to the legal imagination.

In Trollope’s Orley Farm, the narrator appeals to readers to moderate their judg-

ment against Lady Mason by imagining themselves in a similar situation. The novel’s
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conclusion extends that judicial leniency to the society of the novel and, by implication,
to judging the narrator’s representation of reality. Bulwer-Lytton’s brief description of
Paul Clifford’s life in America helps readers imagine a future world in which law reform
has reduced some of the circumstances that turn men to crime. The novel also becomes
an example of how imaginative productions, such as the novel, can be used for persuasive
purposes or to positively inspire the imagination of others. Collins shows how receptivity
to the inferences drawn from the imagination leads to provable facts capable of meeting
the legal system’s burden of proof. His novel also shows how the conditioning of the
imagination through narrative can influence the way the recreation of actual events are
told like a story during the presentation of evidence at a trial. Eliot’s appeal is for an
imagination that continues what the slow growth of nature and history has demonstrated.
It envisions an improved legal system consistent with social improvements that occur in
an “organic” social progression. Just as the imagination of a novelist in the realist tradi-
tion must portray reality, so should the legal imagination, according to Eliot’s argument.
It should not be based on romantic ideals that contain false expectations and result in re-
forms that cause social disruption rather than improvement.

In each novel, we also see how the disposition of each criminal’s case extends be-
yond the law. In other words, the novelist assumes the legal judgment normally reserved
for the courts.® Lady Mason is acquitted at her trial even though she is clearly guilty. The
sympathy the reader is asked to extend her is supposed to soften the fact that she and her
lawyers have twice made a sham of the trial process. Paul Clifford, the good-hearted and
longtime leader of a gang of highwaymen, is saved from the gallows by a petition for le-

niency. Then he subsequently escapes from his transportation colony. His criminal com-
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panions avoid imprisonment as well. The Woman is White is a bit more complicated, but
the two individuals the narrator seeks to inflict revenge upon do receive what he per-
ceives as their just deserts, although outside the legal system. Those responsible for their
deaths, the Italian Brotherhood and Hartright, are unpunished. A third party credited for
these dispositions, Providence, is untouchable. Unlike the previous two novels, in
Collins’ novel we do not see basically good people who through circumstance and poor
judgment find themselves tried for criminal offences. We find instead three near lawless
individuals in a test of endurance and wit. Hartright, who as the narrator presents himself
superficially as morally superior, emerges victorious. The reward for his efforts is up-
ward mobility and financial security. In Felix Holt, The Radical, a four-year prison term
for manslaughter is commuted through a pardon, although Felix’s guilt is clearly proven.
The existence of these two factors, the merger of the legal and literary imagina-
tion and the assumption of an imaginative authority that supplants the legal judgment,
takes thinking about the thinking about law in these novels to another level. The first
level contains the obvious explications from the characters or narrator on the law and le-
gal system previously mentioned. The second level is the artistic or imaginative thinking
about the law from the novel itself. In my conclusion, I will discuss what I see as parts of
this second level. The first part of that second level, the merger of the legal and literary
imaginations, pushes thinking about the thinking about law I have identified in the novels
to imagining about law. Thus, ways of thinking about law moves to methods of imagin-
ing about law. The second part of the second level concerns the authority of the imagina-
tion over law revealed in each novel’s blatant overturning of the legal depositions de-

picted in each novel and the implications these imaginary successions to the law raise.
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Notes

! Throughout this discussion, the terms “law” and “legal system” will be used in-
terchangeably to refer to the system of positive or manmade laws under which the Eng-
lish nation is governed and the process under which the laws are administered through the
courts.

21 refer to some of the ways of thinking about law as legal movements or schools,
branches of legal philosophy, legal theory, or jurisprudence studies. The terms increas-
ingly seem to overlap and are used synonymously rather than within distinct definitions.
Though this discussion uses these categories to explain ways of thinking about law, their
use does not imply that the title restricts the identification to theory or philosophy or
schools of jurisprudence.

3 Gary Minda includes law and literature as one of the interdisciplinary move-
ments of the late twentieth century in Postmodern Legal Movements: Law and Jurispru-
dence at Century’s End.

% This is in addition to the close reading and critical thinking skills that are the
obligatory tools of both students of law and of literature of every age and stage of devel-
opment.

5 James Boyd White in The Legal Imagination describes judges as determining
what the stories they hear legally mean (243). One of the best discussions on imagination
in law is found in White’s book.

¢ This argument derives from Alexander Pettit’s “Sympathetic Criminality in the

Mid-Victorian Novel” and will be discussed more extensively in the following chapters.
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Chapter 1
Thinking About Law in Anthony Trollope’s Orley Farm

In its extended, behind-the-scenes treatment of “The Great Orley Farm Case” (1;
ch. 1) Anthony Trollope’s Orley Farm (1862) becomes a complex and multifaceted ac-
count about the different ways in which individuals think law or the legal system func-
tions in society and about their expectations of the adjudicatory process. Following the
mid-Victorian realistic literary tradition, the novel attempts to detail the legal system’s
operation through a criminal proceeding and the events surrounding it. In doing so, the
novel also represents the legal and extralegal factors influencing the process of adjudica-
tion. Through the lawyers and judges and other participants in the case and those drawn
into its widening circle for other reasons, the text demonstrates the many ways people
perceive law and the legal system. In fact, the intensity of the novel and its framework
thrives on the various ways of thinking about law rather than the plot’s conflicts and suc-
cession of events.

During a time of rapid political, social, and economic change, Orley Farm appro-
priately engages in the continuous debate about the modern application of law’s heritage
of traditions and customs, about its association with natural law, about legal reform, and
about legal empiricism versus legal theory. Its participation is not through philosophical
thinking, but through the characters from a range of social, political, and economic levels,
who, without labeling their perceptions of the legal system, show in their words and ac-
tions their views about law in their society. By examining these perceptions and the na-
ture of the characters who propound them, we find that the law and the legal system do

not sit securely on a pedestal of authority and neutral autonomy and that their roles of de-
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termining truth and rendering justice can be negotiated by extralegal influences.

Lady Mason, whose isolated and late night act of forgery so that her son would
become a landed gentleman and the two trials that followed provide the framework for
thinking about law, embodies the novel’s often repeated version of the warning, “He that
touched pitch shall be defiled therewith.” The quotation prescribes against consorting
with evildoers for fear of committing wrong as well (Mullen 400).? The phrase’s negative
application in Orley Farm applies to maintaining reputation by avoiding those who are
from a lower class or those thought disreputable. Its positive application is that exposure
to experience forces self-questioning and changes long-ingrained beliefs. In othef words,
as George Levine states in The Realistic Imagination, as a mimetic writer, Trollope de-
scribes the effect of experience on individuals (10). The novel’s multiple subplots, all
shadowed by the pending trial, support the realism of the saying. After this a posteriori
emphasis, the narrator encourages a reconciliation of the legal and moral experiences of
the novel through the abstract principles of sympathy and mercy. This reconciliation
merges the gentleness of “tempering” with the harshness of “shorn” in the narrator’s ref-
erence to the tempering of the wind for the shorn lamb. It derives from a feeling of sym-
pathy for Lady Mason’s desperation so that judgment against her is moderated. That tem-
perance in judgment extends to those she has affected and to the novel’s narrator for his
realistic representation. Furthermore, it foreshadows some contemporary proposals for
implementing justice.

The narrator states on the opening page of the novel that the case is “intimately
connected with certain legal questions which made a considerable stir in our courts of

law” (1. ch. 1). The reference is to Lady Mason’s legal difficulties, but the questions ex-
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tend beyond the Orley Farm case as the identification of some of these legal questions
herein will show. The novel identifies three primary approaches to thinking about law
with some related variations: Von Bauhr and Felix Graham’s reform utopia derived from
the abstractions of logic or “great endeavors for the amelioration of [the world’s] laws
and the perfection of its judicial proceedings” (136; ch. 17) with its aspects of Jeremy
Bentham’s utilitarianism, Sir Peregrine Orme’s simple absolutism and idealism combin-
ing positive law, natural law or morality, and national heritage, and the realism and em-
piricism of the practitioners Mr. Furnival, Mr. Chaffanbrass and Mr. Dockwrath who,
contend with the complexities and contradictions of the law and all the social, political,
and ideological factors influencing its operation. The latter three men also introduce a
resituating of lawyers from elite gentlemen of letters to hardworking businessmen intent
on earning a living.

That we can paint today a similar picture of the conflicts and questions about law-
yers and the legal system as Trollope did almost a century and a half ago is a factor in
evaluating the novel’s realistic success. As Andrew Wright states in Anthony Trollope:
Dream and Art, “Trollope the high Victorian has gradually given way to Trollope the
novelist for our time—more modern than he could have foreseen, more pertinent to the
way we live now than many readers have understood” (1). Novelistic realism means that
fictional representations are plausible or conceivable to readers’ frames of reference, their
experiences, and observations. As if forgetting the motivation of realism to portray life as
accurately as possible, critics mistakenly cite Trollope’s details of the world of law as
indicia that he viewed the legal system as terribly flawed and its lawyers blinkered advo-

cates seeking only their clients’ interests and their own fees without restraint.* Reading
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the novel closely and critically with strict attention to the multiple narrative voices, re-
veals the overall depiction of the operation of law as descriptive, not evaluative. Specula-
tions on the novelist’s views of the legal system and lawyers should be confined to Trol-
lope’s nonfiction, including The New Zealander, an emulation of Carlyle’s Condition of
England pronouncement, and Trollope’s Autobiography, rather than drawing them from
his fiction, particularly the treatment of law and lawyers in Orley Farm.’ The countering
and mix of positions in legal thought as well as the interrogative nature of the narrator
provide insufficient evidence to argue that Orley Farm is Trollope’s indictment of law
and lawyers in whole or in part.® The text is the best evidence to discuss the representa-
tion of both the operation of law and methods of thinking about it. From this observation
and weighing of the textual evidence, which becomes for readers their experiential view
or their touching of pitch, the readers, like the characters in the novel, gain a realistic and
ultimately troubling perspective on law’s position as an authority in the hierarchy of so-
cial institutions.

The early pages of Orley Farm signal that the novel’s focus is neither Lady Ma-
son’s guilt or innocence of forging a codicil to a will nor her conviction or acquittal of a
charge of perjury. A much greater issue underpinning all thinking about law in the novel
is the failure of a verdict to represent the truth. In the initial chapters of the novel the nar-
rator briefly summarizes the events leading up to the present time of the novel when Lady
Mason learns that a local solicitor, Samuel Dockwrath, has discovered evidence disputing
the codicil that gave her son, Lucius Mason, title to the property known as Orley Farm.

Next, the novel delves into the diversity of thinking about law. The novel’s

prominent members of the bar attend an international congress on law reform in Bir-
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mingham. Nineteenth-century Britain was a time of many legal reform movements. The
various examples of thinking about law are in effect different attitudes about law reform.
Although reform is the catalyst for the conference, the legal representatives from the
prominent countries tend to expound upon the worth of their own systems as examples of
reform for other countries, whose representatives, in turn, defend the merits of their legal
establishments. Most prominent are: the French codification that in its logic supposedly
justly answers all legal problems; the abstract reasoning of German idealism; the Ameri-
can criticism of the English system as outdated with ineffectual practices and traditions;
and the British bar who are undisturbed by what is perceived to be a discrepancy between
the moral sanctions of their private lives and the lack of any moral restraints in the prac-
tice of law. Additionally, the conference juxtaposes its theoretical emphasis against the
practical experience of the English bar in attendance, some of whom will participate in
Lady Mason’s trial. According to James Kincaid in The Novels of Anthony Trollope, the
novel shows law reform as having “two equally ineffective stances against the decay of a
civilized community,” abstract principles or theory and relativistic empiricism emphasiz-
ing practice, vicious opportunism, and the commercial (80).

The only speaker at the conference described in detail is the German Von Bauhr,
whose reform proposals are inaccessible because the English bar members do not under-
stand German;’ but one describes it as “The old story, going to show that the same man
might be judge, advocate, and jury” (131; ch. 17). Nevertheless, the German lawyer, sit-
ting alone in his room smoking a pipe, reflects on what he perceives as a great success.
His pipe dreams “seemed to lift him lightly from the earth into an elysium of justice and

mercy at the end of which is a bust of himself on the tallest pedestal with an inscription

18



stating ‘To Von Bauhr, who reformed the laws of nations.’” His elysium was “not wild in
its beauty, but trim and orderly in its gracefulness” (136; ch. 17).

A young barrister attending the conference, Felix Graham, is the English Von
Bauhr. Instead of practicing law, he writes “poetry for periodicals and politics for the
penny papers” (138; ch. 18). Admitting that he found Von Bauhr unintelligible and sleep
inducing, Graham says such speakers “must be endured before any improvement is made
in anything” (135; ch. 17). He claims to have felt some essence of meaning in the Ger-
man’s lecture. Graham left Oxford without a degree because of his unpopular opinions on
religious subjects and, after being called to the bar, “he would not labor on the same
terms with other men, or make himself subject to the same conventional rules.” Instead,
he believes “general great rules of the world” should govern (138; ch. 18) because “laws
and their management have nothing to do with making people honest” (140, ch. 18). Al-
though, as Mr. Chaffanbrass, the star of the Old Bailey, says, Graham rejects belief in the
Bible (131; ch. 17), his great rules echo the Ten Commandments.

Graham’s great rules theory also contrasts the spirit of the Enlightenment to the
British common law system. The young barrister’s individual effort at improvement such
as walking before breakfast which “proves that the man can make an effort” (140; ch. 17)
and his benevolent work at “moulding”® an ideal wife from a girl he has supported since
she was young represents the first step in the Enlightenment belief in “human beings’
ability to perfect themselves and their society” (Holman 175). His rejection of the con-
ventional for great rules reflects the “Enlightenment faith in human rationality and the
existence of discernable and universally valid principles governing human beings, nature,

and society.” And his disbelief in the Bible follows the Enlightenment’s opposition to
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“spiritual authority and revealed religion” (Holman 176). Graham’s biggest complaint is
the common law’s protection of the accused through a presumption of innocence that al-
lows defendants and their attorneys to hide behind a front of innocence until a verdict de-
termines otherwise. He argues that lawyers should protect the innocent client and defend
the guilty client from “possible innocence” and “not [become] the protector of his prob-
able guilt” (141; ch. 18). However, he does not explain how lawyers can practice his the-
ory by determining a client’s guilt or innocence short of a direct question, an anathema to
the British bar, “men very unlike their German brethren, men who thought that guilt
never should be asked to tell of itself’ (91; ch. 12). Although Graham could not under-
stand Von Bauhr’s speech, he is sure that they share a common bond “though it may not
yet have reached our sublime understandings” (141, ch. 18).

German legal thinking in the nineteenth century consisted of two movements:
German Historicism and Von Bauhr’s abstract logical reasoning, which argued for codi-
fication of laws like the code developed in France (Walker 521). Friedrich Savigny, the
most prominent of the German Historians, argued that if law is the spirit of the people,
then the spirit was reflected in their customs. Looking backward to historical precedents
and explanations identified these customs and traced law’s evolution in society (Lloyd
252). This derivation of law from customs and traditions is very similar to Sir William
Blackstone’s theory on the common law described in his Commentaries on the Laws of
England (1765-69).9 Abstract logical reasoning relates to the legal reform proposals of
philosopher and lawyer Jeremy Bentham (1748-1832)'® whose works created “a solid
juridical foundation” for much of law reform in the early nineteenth century (Lloyd 99).

His thinking also stemmed from Enlightenment philosophy. Bentham’s utilitarian code is

20



the equivalent of Von Bauhr’s trim and orderly elysium as opposed to the wild garden of
the English legal system.

Legal scholar Thomas Grey argues that in the nineteenth century, British law, or
the “tangle of customary English common law,” was “a jungle of irrational customs,
prejudice, and superstition hidden behind a false front of pretended reason [. . .] epito-
mized by the Commentaries of Sir William Blackstone” (808). Bentham, Grey says,
“sought to clear away the tangle of customary English common law and construct in its
place a code designed on the Principle of Utility, every provision of which was rationally
aimed at attaining the greatest happiness of the greatest number” (808). Graham’s reform
arguments resemble Grey’s description: “Those practices in which we most widely depart
from the broad and recognized morality of all civilized ages and countries are to us the
Palladiums of our jurisprudence” (141; ch. 18). He also thinks a systematic approach
based on his conventional rules would eliminate injustice and create perfection. Never-
theless, the conference’s reform missions fail to pierce the English barristers’ resistance
to change. They are defended in the conference’s concluding speech by the “divine
wrath” (142; ch. 19) of Thomas Furnival, a barrister known for his depth and expertise in
common law litigation of all kinds.

Mr. Furnival will lead the defense for Lady Mason. For practical Englishmen like
Mr. Furnival, who have ploddingly and tirelessly worked their way up from poverty to
prosperity and professional prominence, the conference is Vox et praeterer nihil (130; ch.
17) or voice and nothing else (Mullen 39). The Greek translation of the conference
leader’s surname, Boanerges, is a loud-voiced orator and is the same surname Jesus gave

to James and John, as the sons of thunder (Mullen 49)."' Mr. Furnival says the German
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abstractions ignore the element of human nature. His response to Von Bauhr’s suggestion
of one man possessing all three elements of justice’s checks and balances—judge, advo-
cate, and jury—is, “If men were machines, and if you could find such machines perfect
at all points in their machinery. [ . . .] Machines don’t have hearts” (131; ch. 17)."2
Knowing his own long hours making a living as a barrister, he agrees with another lawyer
that in the past members of the profession would not shame themselves attending such
lengthy lectures on theories and would have remained at work.

However, Mr. Furnival is working in Birmingham on Lady Mason’s case as well
as defending the English Bar. Twenty years previously, he represented Mrs. Mason in a
civil action contesting a codicil to the will of Sir Joseph Mason, Lady Mason’s deceased
husband. That contest was initiated by Joseph Mason, Esq. of Groby Park, the son of Sir
Joseph’s first marriage. At stake was the property that Lady Mason and her son must sur-
render if Joseph Mason prevailed. The young widow testified that she wrote both the will
and the codicil as her husband’s attorney, the gout-ridden Jonathan Usbech, dictated the
document to her in her husband’s presence. She also said that the since deceased attorney
along with two others witnessed Sir Joseph’s signature. Joseph Mason was never satisfied
with the verdict against his interest; the loss of additional land and income became his
persistent affliction.

In Birmingham, Mr. Furnival tries to deflect a second trial by convincing his col-
league Mr. Round, who represented Joseph Mason during the first controversy, to con-
tinue that representation in the second rather than hand it over to his more ambitious son:
“Mr. Round was a good-natured old fellow, and if the case could be inveigled out of his

son’s hands and into his own, it might be possible that even the real merits should avail
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nothing” (135; ch. 17).

Mr. Fumnival’s “constan[cy] at his work in season and out of season” (75; ch. 10)
despite obtaining financial security and social standing and even though it risks the stabil-
ity of his marriage reflects his view of his occupation as does his compliment to Mr.
Round’s son as “an exceedingly good man of business” (133; ch. 17). Though Mr. Furni-
val would not recognize him as such, his compatriot in this belief is Mr. Dockwrath who
is less discreet about making money and does not euphemize his intent with Mr. Furni-
val’s phrase, “man of business.” Instead, Dockwrath says frankly to Matthew Round, “As
a professional man, of course I expect to be paid for my work;--and I have no doubt that
you expect the same” (127; ch; 16).

Mr. Dockwrath’s less than subtle pragmatic view of the profession as a means to
earn an income is most obvious during a confrontation with a group of traveling salesmen
at an inn. Expanding the meaning of commercial, Mr. Dockwrath insists he is entitled to
benefit from the accommodations of an inn’s commercial room, specifically provided for
the comfort of traveling salesmen who are the bulk of the inn’s business. The word
‘commercial’ is “extremely difficult to define” he says. But “in the broadest, strictest, and
most intelligible sense,” he is a commercial gentleman because “[i]n this enterprising
country all men are more or less commercial.” (43; ch. 6).

The senior of the commercial men, Mr. Moulder, declares Mr. Dockwrath’s inter-
pretive strategies “gammon” (43; ch. 6). Mr. Moulder is “a stickler for the rights and
privileges of his class” (41; ch. 6) defined by a commercial code that mimics and paro-
dies the legal system in its references to “the custom of the country” and “the rule of the

case” of past disputes (42; ch. 6). David Skilton writes in the introduction to the Oxford
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edition of Orley Farm: “Once the world of the ‘commercial gentlemen’ has been set up,
with its own rules, conventions and morality, it can be used for comparison with the legal
world. The standards of commercialism, which the ideal Trollopian reader and most of
the well-to-do characters in the novel must regard as ‘vulgar’, are subsequently seen to
underline the practice of advocacy as well” (xii).

After winning a begrudging admission to the group, Mr. Dockwrath challenges
their rule of equally dividing the dinner bill among them because he does not want to pay
for wine he did not consume. As if the commercial men were lawyers like himself, “his
legal mind could not bear to be beaten: and “[t]he spirit of litigation within him told him
that the point was to be carried.” For authority, Mr. Dockwrath cites the “law of the land”
which supercedes “the laws of any special room” (69; ch. 9). The solicitor, who now calls
himself “a commercial lawyer” (73; ch. 9), prevails in the dispute because the innkeeper
forces a compromise, knowing “it would be a dangerous and probably an expensive pro-
ceeding to thrust out the attorney by violence” (73; ch. 9). In other words, Mr. Dockwrath
succeeds because of the fear of the law rather than through his legal skills in convincing
the commercial men or the innkeeper of the merits of his position.

Mr. Furnival and Mr. Dockwrath represent a tension between the lingering traces
of lawyers as gentlemen trained in the law as part of their duty as members of the upper
class so they could serve in Parliament and act as county magistrates and the men for
whom the practice of law was a means to support their families. Although earning money
has been the common struggle of both men, Mr. Furnival, as a well-known London bar-
rister, has successfully mimicked the upper class and gained admission to their homes. In

contrast, Mr. Dockwrath, though “a very sharp attorney” (38; ch. 6) who succeeds finan-

24



cially and professionally as a solicitor in a small town, has not obtained gentleman status.
Both men contribute to the uncertainty about whether the profession belongs to the world
of business or the world of the upper class. Despite Mr. Furnival’s years of sacrifice to
obtain financial security and social acceptance that to a born gentleman would have been
automatically granted, he willingly defends at the conference that historical tradition that
arbitrarily made his climb more arduous. Later, suppressing his own superior legal abili-
ties and extensive experience, he treads gingerly around the condescension and legal in-
eptness of Sir Peregrine Orme, a county magistrate and head of an upper-class family
who befriends Lady Mason. However, he eagerly fans any sentiment from Mr. Round’s
firm that Mr. Dockwrath is beneath their respect. Although, Mr. Dockwrath insists he is
entitled to the privileges of a commercial man at the inn, he intimidates them as a lawyer
when a confrontation arises and breaks down the blurring of the business and legal
worlds he previously established.

Mr. Dockwrath confronts this hierarchy of class within his own profession during
a meeting with young Mr. Round in his office to discuss the evidence supporting Joseph
Mason’s claim. Round and Crook, a prestigious firm despite a feeling among the profes-
sionals that their skills were not the highest during the first Orley Farm case, “in the ordi-
nary course of business would have had no personal dealings with a man as Mr. Dock-
wrath” (123; ch. 16). To them he is pitch. Again, Mr. Dockwrath is determined that “he
would transact business only on equal terms” (124; ch. 16). Nevertheless, Matthew
Round maintains the distinction to his professional detriment, antagonizing one who
could be helpful to his client’s case, by speaking rudely and refusing to shake hands.

Even so, Mr. Dockwrath forces Mr. Round’s acknowledgement that the country solicitor
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is “every bit as much an attorney” as he is (127; 16).

Mr. Chaffanbrass, the renowned criminal lawyer, combines the commercial aspect
of the profession with an ethical obligation. His duty to the client paying his fee is as in-
flexible as Sir Peregrine’s code of honor as a gentleman from a long line of honorable
men. On the one hand, this duty coincides with assuring that the checks and balances of
the legal system properly function despite any opinion of the client’s guilt or innocence.
One of the two judges in the novel, Judge Staveley, tells Graham that once he takes a
case, even if he changes his opinion about his client’s innocence, he “must goon [. . .] as
a matter of course” (59; ch. 48). Even with this advice, Chaffanbrass feared Graham’s
self-righteousness would result in turning Lady Mason over to the prosecution. On the
other hand, this duty is tied to an obligation to render the results paid to obtain and there-
fore, on law as a business. “If you’re paid to bring a man off not guilty, can’t you bring
him off if you can?” Mr. Moulder asks (165; ch. 61). No clients would retain an attorney
who did not represent them enthusiastically or return for future representation after dis-
covering that the attorney gives up their cause during the trial. Inevitably, Chaffanbrass
and Graham clash. At the trial’s end, Mr. Chaffanbrass tells Graham that he “is too great
for this kind of work™ and that Graham should leave the profession. After Graham agrees
and says nothing more Chaffanbrass continues: “If a man undertakes a duty, he should do
it [. . . .][E]specially if he takes money for it (290; ch. 75). He shares the same position
as Mr. Moulder, who says after applying an Adam Smith or Benthamite laissez faire
template to the legal system: “They’re paid for it; it’s their duties; just as it’s my duty to
sell Hubbles and Grease’s sugar. It’s not for me to say the sugar’s bad, or the samples not

equal to the last. My duty is to sell, and I sell;—and it’s their duty to get a verdict” (165;
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ch. 61). Mr. Moulder, as Geoffrey Harvey writes, applauds the “commercial underpin-
ning of the law” (102).

Ethics have little consequence in determining the placement of the legal profes-
sion on the social ladder. Mr. Chaffanbrass and Mr. Dockwrath are guilty of no ethical
misconduct; yet they are not admitted into fashionable homes and the narrator calls Mr.
Chaffanbrass the guardian of the “not-guiltiness of the public” (267 ch. 34) and “a dirty
little man” (267, 268 ch. 34). In contrast to the veiled damnation of Mr. Chaffanbrass, the
narrator takes pains to point out that Mr. Dockwrath’s chief motive is not revenge, even
though his anger led him to explore the records of Lady Mason’s previous attorney after
Lucius Mason ended his long-term tenancy of some of the Orley Farm land. Instead, the
narrator says the attorney possessed “professional energy, and an ambition to win a cause
that ought to be won—especially a cause which others had failed to win” (121; ch. 16).
Later, Mr. Dockwrath refuses a bribe, initiated by Mr. Furnival, to misplace or destroy
the evidence, and he declines to bet with Mr. Moulder upon the outcome of the case. He
is no more manipulative in generating pre-trial publicity against Lady Mason than Mr.
Furnival is in creating appearances favorable to her. In fact, Mr. Furnival exhibits more
questionable conduct than Mr. Dockwrath. In addition to the bribe attempt, Mr. Furni-
val’s talent is so formidable that he engages in a lucrative system that bought up the best
attorneys for one side to prevent their neutralizing each other as opponents: “Legal gen-
tleman are [. . .] quite as often bought off as bought up” (75; ch. 10). Furthermore, he has
no compulsion against helping Lady Mason rob Joseph Mason of Orley Farm: “In the
way of his profession he could do many a thing at which [. . .] an honest man might be

scandalized if it became beneath his judgment unprofessionally” (316; ch. 40). And he
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lies to the jury. “You know as well as I do,” he tells them, “that she [Lady Mason] has not
been guilty of this terrible crime” (256; ch. 72).

This discussion of the lawyers, Graham, Furnival, Chaffanbrass and Dockwrath
reflects a movement from lawyers as gentlemen and as men of letters to lawyers as ac-
tively involved in earning an income in the same way as middle-class tradesman and
commercial men. Compared to the other three lawyers, Graham retains more remnants of
a man of letters with his professional writing and his scholarly nature. However, by the
end of the novel his future father-in-law is urging him to give up his writing and think
more about being a better lawyer so he can increase his income. The other three men
demonstrate few literary or scholarly tendencies. In fact, the narrator mentions several
times Mr. Furnival’s lack of time to read the classics and suggests that if he had it would
have helped him resolve his domestic difficulties. Whereas the gentlemen lawyers of the
upper-class worked within and for the community in which they resided, the commercial
men/lawyers form a community in themselves that is separate from the community in
which they live and of their clients. Thus, their clients are not friends and neighbors, but
customers of their services and sources of income."

According to Carol Lansbury in The Reasonable Man: Trollope’s Legal Fictions,
in the eighteenth century law and the classics were valuable “in the making of a gentle-
man” (14) and that Blackstone enforced this concept when he wrote in the Commentaries
that “a competent knowledge of the laws of that society, in which we live, is the proper
accomplishment of every gentleman and scholar; an highly useful [. . .] part of liberal and
polite education” (1. Intro. 5-6). “The country gentleman,” Lansbury writes “knew it was

as much his duty to serve as a magistrate as it was to preserve foxes” (14).'* By the nine-
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teenth century, as Trollope’s lawyers evince, not only was knowledge of the law no
longer vested in an elite group, it had established ties to a repugnant group, that of com-
merce.

One of the strongest adherents to the old system because of the ideal he attributes
to it, not because of any proven merits, is Sir Peregrine Orme, Lady Mason’s neighbor
and friend. Sir Peregrine Orme, Edith Orme, his daughter-in-law and the widow of Sir
Peregrine’s only child, and Perry Orme, Mrs. Orme’s son, live near-by at The Cleeve, the
family’s fifteenth-century ancestral home. While Felix Graham seeks a secular utopia of
inflexible universal rules in law, Sir Peregrine considers universal rules of religious mo-
rality as ensconced in law. Furthermore, the many references to his chivalrous behavior
and code of honor make him a throwback to the Arthurian legend. His thinking about law
and reliance on the past creates his greatest challenge to his concept of proper conduct
when he learns of Lady Mason’s guilt, much as when King Arthur learned of Guinevere’s
adultery."

Sir Peregrine is proud of his heritage and a gentleman in his eye must have
equally traceable ancestry in the “world’s history” (22; ch. 3). Wealth and land ownership
without antecedents are insufficient for his gentlemanly standards, so his former
neighbor, Sir Joseph Mason, “did not rank high” in his estimation (22; ch. 3). His first
concern is protecting the purity and sacredness of his son’s widow from the touch of any
of life’s pitch. She is his ideal of womanhood. At past seventy, Sir Peregrine, like Mr.
Moulder, “was a little old fashioned” (23; ch. 3) and resists the science-based reforms in
farming methods Lucius Mason supports, even though it would increase the productivity

of his land.
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The knight’s strict practice of accepting the word of another until “full proof had
come home to him that it was entirely unworthy of credit” (23; ch. 3) and never trusting
the offender again reflects his inflexibility. Learning of the pending charge against Lady
Mason, the idealist abstractions of the conservative traditionalist and the radical reform-
ist, Sir Peregrine and Graham, find themselves allies in arguing that the legal system
should protect such an innocent and that no lawyer as a gentleman would advise Joseph
Mason to prosecute her. “All that is moonshine,” counters the voice of experience, Mr.
Furnival. Judge Staveley adds that no such “professional chivalry” exists (149; ch. 14).
Sir Peregrine’s astonishment “that an innocent person can [. . .] be in danger in this coun-
try” is to Mr. Furnival “poetic chivalry” and “not the way of the world” (203; ch. 26). In
other words, protected from the reality of the world and experience by his fixed ideas,
heritage, isolated estate, and social position, Sir Peregrine has no concept of the actual
operation of law.

Without Mr. Furnival’s critical and experiential perspective, Sir Peregrine re-
sponds with his conservative conventions and engrained faith. He is confident of Lady
Mason’s innocence simply because she is such a proper woman, beautiful in demeanor
and appearance, and in need of help, while her persecutors are so foul and unseemly. So
he “might be her knight and bear her scathless through the fury of this battle,” he decides
to marry her despite her lower social status. “With God’s help he would put on his ar-
mour at once for the fight” (279; ch. 36). As Dennis Lloyd writes in The Idea of Law,
“for the medieval knight war and fighting represented the only worthwhile activity of the
ruling order of society” (113). To himself and others Sir Peregrine stood on “a noble ped-

estal” (278, ch. 36). A nineteenth-century Don Quixote who thinks he is competent to
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advise both Lady Mason and her legal counsel, his interference in Lady Mason’s case
hampers Mr. Fumival’s work and almost jeopardizes her defense. Sir Peregrine believes
that “[a]n English judge and an English jury [. . .] [are] the Palladium of discerning truth”
(122; ch. 56) and that morality, law, and nationalism all combine to determine right from
wrong.

Such thinking about law and morality derives from natural law theory, the idea
that morality must be an essential part of law. To Sir Peregrine, natural law principles
govern the British legal system and determine the truth.'® According to Conrad Johnson
in the Philosophy of Law traditional natural law doctrines support an “immutable order of
justice, of right and wrong and of good and evil” that everyone is capable of knowing.
Most natural law theorists would argue that man-made law must be derived from natural
law and include the “necessary connection thesis” between law and justice. At first Sir
Peregrine excludes any thinking other than his own about law, resisting with an air of su-
periority any attempt by lawyers such as Mr. Furnival and Judge Staveley to explain how
the law actually operates. As Sir Peregrine learns, natural law most often describes how
some believe the law ought to be, not how the law is. When he must accept Lady Ma-
son’s guilt, Sir Peregrine turns to the natural law claim that through reason he can dis-
cover right conduct and apply it to concrete problems (Johnson 3). He spends much time
alone in the latter part of the novel in rational reflection on the quandary imposed by
Lady Mason’s deceit, his love for her, and her goodness in saving him from a disgraceful
tﬁarriage.”

Sir Joseph Mason, the late “city-knight,” as Sir Peregrine refers to the non-

inherited title (279, ch. 35) incorporated the thinking of the upper class as a member of
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the rising middle class of merchants. Knowing the benefits accrued to established fami-
lies with extensive and known ancestry, he “was burdened with an ambition to establish a
family as the result of his success in life” (11, ch. 2). His elements of chivalry and a re-
spect for history and tradition derive from this burden. In his rise from poverty to wealth,
Sir Joseph adopted the ways of an English country gentleman and established his first
family, most specifically his son, Joseph Mason, in the style of the upper-class children.
He promised his first son to leave him Orley Farm and he intended to honor his word as
he knew, like Sir Peregrine, a gentleman should. Though Joseph Mason spoke ill of his
father, he recognized him as “not a man to break his word” (13; ch. 2). In distributing
through his will his property to his oldest son, Sir Joseph followed the practice of landed
families since the law of primogeniture centuries ago. Although Sir Joseph’s thinking
about law was as an instrument for him to do with his property as he wished, his last will
and testament showed that he used the law to support the customs and traditions of the
country that the upper class revered and protected.

According to Blackstone’s Commentaries, primogeniture began in England in the
eleventh century to preserve titles of nobility as well as to prevent the splitting of estates.
Dividing estates among heirs impaired the division of military services and duties among
tenants. Furthermore, if younger sons could live off their inherited lands, they would not
enter other employments required for the strength of the country, such as the military,
trade, and the church (2.14.3 215). Primogeniture established a system of continuity, sta-
bility, and order thought necessary for maintaining a nation. By the nineteenth century, it
coexisted with other laws that recognized a landowner’s right to distribute his property as

he saw fit and allowed landowners to avoid primogeniture by providing for other forms
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of property distribution in a will. In 1905 while holding the same post as Blackstone at
Oxford as Vinerian Professor of English law, A. V. Dicey wrote: “The paradox of the
modern English land law may be thus summed up; the constitution of England has, whilst
preserving monarchical forms, become a democracy, but the land law of England remains
the land law appropriate to an aristocratic state” (qtd. in McMaster 15).

Joseph Mason’s views are not that different from Sir Peregrine’s in his revengeful
attitude of “never forget and never forgive” (49; ch. 7), his inflexibility, and his percep-
tion that the law and morality are enmeshed with nationalism: “It is dreadful to think that
in this free and enlightened country so abject an offender should have been able to hold
her head up for so long without punishment and without disgrace” (251; ch. 32). Blood
feuds still thrive in Joseph Mason’s mind, but he uses the courtroom as the modern place
for battle and to obtain revenge. Civilized societies form laws to end the settling of dis-
putes through violent self-help and to maintain stability and order. A nineteenth-century
Shylock, Mason, as the text twice says, must have his pound of flesh. In an oblique refer-
ence to legal reforms that have reduced the sentences for criminal offenses, he longs for
the former stricter penalties so that Lady Mason if convicted would serve more than
twelve months in prison (215; ch. 67). Mason cannot understand that obtaining just de-
serts for the offender and returning to the injured what is owed as he defines justice, is
not legal justice. When he is asked to take possession of the property and waive any
claim to the twenty years of lost profits to which he is entitled he tells the lawyers “Noth-
ing shall make me tamper with justice” (302; ch. 78).

These descriptions of affiliations to the past in thinking about law and land owner-

ship indicate how at the time Lady Mason forged the codicil inherited traditions extend
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the implications of her act beyond breaking the law. Lady Mason’s action is four-pronged
in its implications: it violates a criminal law against forgery; it interferes with the legal
right of a property owner to dispose of his property freely; it breaks the conservative
chain of continuity sought to be established through Sir Joseph Mason’s disposition; and
threatens the authority and domination of the landed gentry and their heritage because the
upper class are the main adherents to that practice not only because of their status, but
because they are the majority landowners. Her twenty years of possession shatters the
presumptions of obedience to law imposed by that class and its unwritten presumptions
of honor and truth. Joseph Mason sometimes appears angrier at the theft of his class-
centered birthright than he is at being displaced from possession. In her threat to the
dominant class, Lady Mason ranks with Mr. Dockwrath and with Felix Graham.
Certainly, an element of fairness argues on Lady Mason’s behalf. She was the
young daughter of a bankrupt tradesman when the wealthy Sir Joseph Mason, who was
45 years older, married her while settling her family’s debts. The only point of contention
in their three-year marriage was Sir Joseph’s refusal to more than moderately provide for
their infant son, Lucius. Sir Joseph’s first-born son, was already wealthy and in posses-
sion of the larger Groby Park property. He did not need Orley Farm to make a living.
Though she was acting to benefit her son and not herself directly, the law allowed Lady
Mason no participation in ownership or distribution of her husband’s property, just as it
gave none to her son as the second-born son.'® Both primogeniture and the freedom land-
owners had to dispose of their property were patriarchal constructs; the reason for the
former had ceased to exist and the latter caused much inequity. Lady Mason resorted to

her own form of self-help in forging the codicil to obtain some element of equality in the
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division of property and, ironically, to insure herself and her son a place, though among
its lower ranks, in the class that perpetuated these inequities.

Instead of breaking down class boundaries as Mr. Dockwrath tries to do, Lady
Mason seeks security in the upper class. But, unlike the members of the upper class who
are reticent to discuss money, she shares with Mr. Dockwrath, the commercial man Mr.
Moulder, Mr. Furnival, Mr. Chaffanbrass, and even the respected Judge Staveley a prag-
matic understanding of money. In what appears a denial of personal responsibility, Lady
Mason blames her tradesman family for teaching her “to love money, wealth, and prop-
erty” rather than people and elements of life less tangible. Even though she grew up
thinking “money and riches [. . .] were everything,” she claims not to have sought it out,
accepting Sir Joseph’s generosity to her but not asking for more until her son was born
and she learned to love something else. “What could I do for the only thing that I had
ever called my own?” she asks Mrs. Orme. (157-58; ch. 60). The answer to the young
mother was to provide for him financially, the something that was “everything” in her
mind however she could.

Dennis Lloyd’s warning about linking law and morality describes the thinking
about law of first Sir Peregrine and then Lady Mason: “when the law contain(s] a mass
of meaningless archaisms and was a machine of harsh repression, a theory identifying
law and morals in this close manner [is] liable to lead either to a reactionary claim by

those it benefited that the law was the acme of reason and perfection, [as epitomized in
Sir Peregrine] or to its total rejection by the oppressed on the grounds that it offended the
first principles of natural justice [as demonstrated by Lady Mason]” (102). The law im-

pedes Lady Mason’s purpose, the success and social standing of her son. Her actions
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throughout the novel accord with her conviction that the law can be thwarted by deceit:
first the forgery, then the pretense of innocence and the false statements at the first trial,
followed by twenty years of maintaining the deceit. Up to and through the second trial
that deceit actively continues and it is actively rewarded. As the defendant in a criminal
trial, Lady Mason is entitled to the prosecution’s burden of proof. In England, at the time
of the novel, defendants did not testify on their own behalf, so she could not swear falsely
again. However, she intends to counter the prosecution’s evidence through another kind
of testimony, her continued deceitful appearance of victimized innocence, a passive
countenance aggressively maintained. The narrator describes early in the novel her
adeptness at not allowing “her countenance to be a true index of her mind” (36; ch. 5).
Moreover, she has many supporters in this fagade, some willing, others unsuspecting of
their complicity, but all blackened from this encounter with pitch.

As the second trial approaches, Lady Mason never proclaims her innocence or
denies her guilt except when she pleads not guilty in court, which is a formality, a state-
ment not made under oath, and represents an assertion that the prosecution must prove
the charge or charges more than a protest of innocence. She simply maintains a quiet,
though anxious, innocent demeanor, building upon her reputation and her association
with the best people in the neighborhood. From the judge’s statements following her first
trial, she knows that her courtroom conduct contributed to her success, she vows to “still
fight against her foes—still show to that court, and to the world that would then gaze at
her, a front on which guilt should not seem to have laid its hideous defacing hand” (179;
ch. 63). When at the trial, she removes her veil and stares down Joseph Mason with “a

look of modest but yet conscious intelligence, those around her hardly dared to think that
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she could be guilty” (192; ch. 64). She encourages the collusion of her supporters. During
a break in the trial, she knows that “to maintain by her demeanor the idea in men’s minds
that she might still possibly be innocent—that was her work. And therefore, in order that
those two young men [her son and young Peregrine Orme] might still think so, she ate
and drank as she was bidden” (218; ch. 68).

Although Lady Mason needed no instructions on the significance of extralegal
factors, Mr. Furnival “told her [. . .] that she was so to carry herself as not to let people
think that she was doubtful about the trial” (8; ch. 41). The barrister is not beyond deceit
of his own to frustrate the law. When his attempts at convincing Mr. Round not to take
the case are unsuccessful, he tries to convince young Round that the case is without
merit. In addition to the bribery attempt of Mr. Dockwrath, he considers pretrial publicity
to influence the jurymen: “[I]t might be possible they should be imbued with a favorable
bias on the subject [ . . .] .” He thinks of spreading the word that Lady Mason “was an
injured woman” and that “the great people of the neighborhood” support her (198; ch.
25).

Others attempt to influence public opinion as well. Mr. Dockwrath “was not slack
in propagating his view” (162; ch. 61). Lady Staveley, Judge Staveley’s wife and one of
Furnival’s great people of the neighborhood, visits Orley Farm because “[she] well un-
derstood [. . .] that the greater part of the advantage to be received from her kindness
would be derived from its being known at Hamworth that the Staveley carriage had been
driven up to Lady Mason’s door” (150; ch. 20). When attending Christmas church ser-
vices, Sir Peregrine’s attention to Lady Mason as she entered The Cleeve pew in view of

the Hamworth community was “with as much deference as though she had been a duch-
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ess” [...] (193; ch. 25). Others also understand extralegal influence during the trial.
Dockwrath “knew also how men’s minds are unconsciously swayed by small appear-
ances” (222; ch. 68). Judge Staveley, referring to Graham’s recovery from a hunting ac-
cident, jokes, “I almost think I should keep my arm in the sling till the assizes were over,
by way of exciting a little pity” (144; ch. 58). Lady Mason’s solicitor, Mr. Solomon
Aram, investigates the potential jury panel to eliminate any men from Hamworth because
“a prophet is never a prophet in his own country” (171; ch. 62).

The energy of these manipulations to sway public opinion and the jury offers an-
other view of thinking about law—that trial results and judicial decisions are not com-
pletely based on the law or evidence presented in a neutral, objective atmosphere. In-
stead, subjective appearances, though having nothing to do with guilt or innocence, are a
powerful force. Mr. Moulder wants to bet on the verdict because he knows that no jury
will rule against “a handsome woman like Lady Mason” over “such a low scoundrel as
Dockwrath” (289; 77). Contrary to Graham and Sir Peregrine’s arguments, decisions of
the court and verdicts of the jury do not correlate to truth or moral notions of right and
wrong. One of the elements of the legal philosophy called legal realism is that extralegal
influences, especially those upon judges, determine the outcome of cases. In his chapter
on legal realism in 4 Companion to Philosophy of Law and Legal Theory, Brian Leiter
explains that adherents of legal realism emphasize the impact of personal bias, social and
cultural heritage, psychology, and other factors on judges. The same factors influence
juries. Legal realism is closely related to behavioral psychology in that it considers “the
causal relations between input (facts and rules of law) and output (judicial decisions).”

Realists eschew a priori theories and are rule skeptical because they argue that the stimu-
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lus of facts and observations in the context of the adjudicator’s other influences such as
psychology, personality, and social determinants decide the result not rules (Leiter 261-
279). Mr. Chaffanbrass, who certainly knew the way of the world in trial matters, says he
is more concerned about judges than juries and jokes that the best judge is one who is
tired or deaf. The influence of extralegal elements in legal decision making, as L. J.
Swingle suggests in Romanticism and Anthony Trollope, show that “truth and value may
be merely human constructs rather than objective entities that lie waiting to be discovered
by human beings” (15).

Despite the efforts to sway public opinion, support for Lady Mason cools after her
engagement to Sir Peregrine because the upper-class community thinks she is opportunis-
tically taking advantage of his goodness. An additional implication is that though she
may be acceptable as a friend to the upper strata of society, she is not acceptable to marry
into it. The engagement is so abhorrent that the upper-class members of the community
begin to question the wisdom of associating themselves with a woman who could become
a convicted felon. Even Mr. Furnival, who says he can tolerate and do much questionable
conduct, decides he cannot allow Lady Mason to disgrace Sir Peregrine. Sir Peregrine
and Lady Orme are left to be most touched by Lady Mason’s pitch. They eventually must
contend with having publicly befriended and supported a fraud and with the challenge the
experience brings to their upper-class self-confidence and standards. The variety and
number of references from so many speakers to this biblical maxim, especially from Sir
Peregrine, certifies its significance to the text. Lady Mason referred to the saying in ad-
monishing Lucius that it would be dangerous to try to silence Mr. Dockwrath’s public

campaign and he ironically responds, “the pitch had already touched him and that he was
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defiled” (155; ch. 20). Sir Joseph’s children “in every turn and twist which they took,
looked to do something towards washing themselves clean from the dirt of the counting
house” (11; ch. 2) of their father. Felix Graham can join with the criminal defense team
of Mr. Chaffanbrass and Mr. Aram and not be blackened if he is confident of having “jus-
tice and truth” on his side (58; ch. 48). After joining with the two Old Bailey men and
determining with more certainty Lady Mason’s deceit, Mr. Furnival “felt he was soiling
his hands by dirty work” (301; ch. 38). Dockwrath tells young Peregrine Orme not to let
his family “be too thick with Lady Mason [. . .] (157; ch. 20). Lady Staveley honors her
husband particularly because he had not “dabble[d] with Parliament, politics, and dirt”
(144; ch. 19). Sir Peregrine’s most prized achievement is his reputation as a man “who
had lived with clean hands and with clean people around him” (151; ch. 59).

But toward Mrs. Orme the dictum is directed most often, if not excessively, and
its application to her most interesting. For Sir Peregrine, she is “a sacred thing to be
guarded by a shrine,—to be protected from all contact with the pollutions of the outer
world” (47; ch. 47) and he must “save his daughter from further contact with a woman
such as this” (36; ch. 45). Mrs. Orme’s only allusions to the biblical warning are to deny
that association with Lady Mason will “stain her” (45; ch. 47) 171; ch. 62). With such
declarations Mrs. Orme assumes a much more active role in the novel as she manipulates
her father-in-law and Lady Mason’s fates. Although Sir Peregrine agrees with Mrs. Orme
that they should not become informers, his “conscience told him that in taking such a line
of conduct, he himself would be guilty of some outrage against the law by aiding a crimi-
nal in her escape. He had heard of misprision of felony; but nevertheless, he allowed his

daughter-in-law to prevail” (46; ch. 47).'° The emphasis here is on the old man’s submis-
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sion to Mrs. Orme. The baronet consents to Mrs. Orme’s plan that they would work to-
ward Lady Mason’s acquittal if she would show her repentance by telling Lucius he must
give up Orley Farm after the trial. With “cunning” (47; ch. 47), Mrs. Orme keeps from
the servants Lady Mason’s distress after her confession and limits all intercourse between
the former lovers to messages passed through her. She furthers the deceit by orchestrating
a scene upon Lady Mason’s departure from The Cleeve after a lengthy visit in which Sir
Peregrine escorts Lady Mason from the house and places her in the carriage to show the
servants that, in Mrs. Orme’s words, “he still respects and esteems” her (102; ch. 53). She
accompanies Lady Mason during the three days of trial to emphasize the high regard in
which the community’s great people hold the accused.

In the name of love, friendship, and Lady Mason’s Christian salvation and be-
cause they feel an obligation to her for withdrawing from what would have been a dis-
graceful marriage, the Ormes act according to their own code of laws. Without Lady Ma-
son’s permission or knowledge, Sir Peregrine offers to the senior Mr. Round a compro-
mise, the property in exchange for the dismissal of the charge.?’ Furthermore, in relation
to Orley Farm, Joseph Mason and Sir Peregrine both contend that to deprive a man from
what was his own was robbery and “justice must be done” (36; ch. 45). Mrs. Orme’s
conviction that Lady Mason must tell Lucius and make him give up the property even if
she is acquitted becomes constant harping. Like Lady Mason, Sir Peregrine and Mrs.
Orme want to thwart the law through deceit and win Lady Mason's acquittal. But they are
also Von Bauhr’s three parts in one—the judge, advocate, and jury—orchestrating as
much as they can the outcome of the trial, the life of Lady Mason and her son after the

trial, and, most importantly, the property’s surrender.
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From the time Lady Mason enlists his help, Mr. Furnival also is Von Bauhr’s dis-
ciple. Mr. Furnival acts beyond his usual barrister’s duty because he has become the ma-
chine of judge, advocate, and jury, much like Mrs. Orme. But his heart prevents him from
being the perfect machine discussed at the conference. The problem Mr. Furnival epito-
mizes is the ambiguity of the word “heart.” He prides himself on his loyalty to his clients
and the enthusiasm of his battles in court for causes that gained his sympathy. Such is the
heart that a perfect machine lacks. However, representing a client with whom one’s heart
is involved romantically impairs professional judgment and should be absent in the attor-
ney/client relationship. That Furnival’s marriage has become dull and his wife a recluse
and near virago, who will not enjoy the material benefits of his prosperity or learn the
social skills to join him in the society he now frequents, facilitates the situation. Lady
Mason’s unusual charms and beauty are no secret, and those with a discerning eye know
of Mr. Furnival’s crush. In consenting that Mr. Furnival should be the lead attorney Mr.
Chaffanbrass says subtly, “My heart is not in it, as yours is” (268; ch. 34). This is not to
say Mr. Chaffanbrass lacks energy in litigation; his zeal is well known. He means that he
does not have Mr. Furnival’s personal feeling. Those emotions for Lady Mason skewer
Mr. Furnival’s thinking in all of the roles of Von Bauhr’s trinity. As the jury, Mr. Furni-
val’s extralegal manipulations are motivated by his desire to obtain more than an acquit-
tal. He wants the world to believe in Lady Mason’s innocence after the trial is over. As an
advocate, he worries that his growing belief in Lady Mason’s guilt diminishes his ability
to represent her enthusiastically. As a judge, he resists or answers falsely any question
regarding his opinion of her guilt, because if he answered it honestly he would then be

lying if he said in court that she was innocent.
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Contrary to usual procedure in which a barrister is briefed by a solicitor and sim-
ply appears to try the case on the day of trial, Mr. Furnival “was to undertake the whole
legal management” (266; ch. 34) of Lady Mason’s case and “giving to it time that other-
wise would have turned itself into heaps of gold” (301; ch. 38). After listing the extrale-
gal factors that should support an acquittal—the lack of public sympathy for Joseph Ma-
son, the support of the best people in the neighborhood, the public opinion of Lady Ma-
son, her innocent demeanor, and her twenty years of possession--Furnival organizes the
“legal phalanx” (193, ch. 65) that will represent Lady Mason. Mr. Chaffanbrass and Mr.
Aram are the strongest among the barristers and solicitors respectively in criminal de-
fense work. Felix Graham also joins the team. Mr. Furnival thinks Mr. Chaffanbrass can
“know almost by instinct, whether an accused person was or was not guilty” (270; ch.
85). Mr. Chaffanbrass and Mr. Aram know that Mr. Furnival has hired them because
Lady Mason is guilty.

Yet, unlike Mr. Furnival, their belief in guilt or innocence has no bearing on their
representation. Mr. Chaffanbrass’ most effective answer to criticism of his zealous de-
fenses of the guilty is that he has “made the Crown lawyers very careful as to what sort of
evidence they would send up to the Old Bailey” (170; ch. 62). In doing so, he serves an
important part in the system of checks and balances inherent in the trial process. He keeps
Von Bauhr’s trinity separate so the judge, advocates, and attorney can monitor each other
and not succumb to Furnival’s confusion of loyalties. Judge Staveley’s question to the
sanctimonious Graham indicates Mr. Chaffanbrass’ importance, “Does it not occur to you
that we should be very badly off without such men as Chaffanbrass and Aram?” (95; ch.

53).
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Mr. Chaffanbrass’ thinking about law centers on procedural due process, most
particularly the confrontation of one’s accusers through examination of the witnesses.
This process is most aptly described by Mr. Moulder to his friends: “There’ll be one fel-
low that will make you tell it his way first, and another fellow’ll make you tell it his way
afterwards” (165; ch. 61). As part of the triumvirate, the judge can comment on the evi-
dence in closing instructions as he did in Lady Mason’s case “blowing aside the froth of
Mr. Furnival’s eloquence, and upsetting the sophistry and false deductions of Mr. Chaf-
fanbrass”(279; ch. 76). The judge also can curtail abusive lawyers during their examina-
tions. Finally, the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>