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ABSTRACT
EVALUATION AND COMPARATIVE ANALYSIS
OF FISHERY MANAGEMENT POLICIES
IN THE 1836 TREATY WATERS OF THE GREAT LAKES
By
Laura Faitel Cimo
Fisheries management in the Laurentian Great Lakes remains a challenge due to the
lack of natural reproduction of native lake trout stocks (Salvelinus namaycush),
invasive aquatic species, social conflict between treaty-right Native commercial
fishers and state-licensed sport fishers, and lack of cooperative management between
tribal and state regulatory agencies. Between 1985 and 2000, fisheries management
in the Great Lakes was governed by a court-imposed fisheries management policy,
the 1985 Consent Order, which was created to achieve the following goals: 1)
promote rehabilitation and conservation of lake trout, 2) reduce social conflict, and 3)
provide a framework for joint management of the fishery. To assess the effectiveness
of the 1985 Consent Order, individual, in-depth interviews were conducted with
pertinent stakeholder groups. Under this policy, most stakeholders believed that lake
trout abundance increased, social conflict was reduced, and management of the Great
Lakes fishery became more cooperative. However, lack of lake trout fry survival and
recruitment remains obstacles for species conservation, and fishing opportunities
diminished for some Native fishers. A comparative analysis was also conducted
between this policy and its replacement, the 2000 Consent Decree. Most believe lake

trout rehabilitation, social conflict, and cooperative management will be improved

under the new policy, but the potential for future social conflict exists.
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Introduction

Fisheries management currently faces enormous challenges in the Laurentian
Great Lakes. The Great Lakes basin covers approximately 754,100 km? of United
States and Canada.' The basin is composed of 5 lakes that rank among the seventeen
largest lakes in the world.? Within the northern portions of lakes Michi gan, Huron
and Superior, conservation of critical fish stocks currently poses a significant
challenge for fisheries managers within the Great Lakes ecosystem. Lake trout
(Salvelinus namaycush) in particular, which has historically been one of the most
important species in the commercial and sport fisheries of the Great Lakes®, has
suffered a tremendous population decline since the 1950s.* Proposed reasons for its
demise include overfishing’, predation by the invasive sea lamprey (Petromyzon

marinus),® and habitat destruction.’

! Beeton, A.M., Sellinger, C.E. & D.F. Reid. (1999). An introduction to the Laurentian Great Lakes
Ecosystem. In W.W. Taylor & C.P. Ferreri (Eds.), Great Lakes Fisheries Policy and Management: A
Binational Perspective. (pp. 3-54) East Lansing, MI: Michigan State University Press, p. 3.

2 Herdendorf, C.E. (1982). Large lakes of the world. Journal of Great Lakes Research: 8(3), 379-412.
3 Smith, S.H. (1972). Factors of ecological succession in oligotrophic fish communities of the
Larentian Great Lakes. Journal of Great Lakes Research: 25, 667-693; Haas, R. C. (1978). Overview
of the Great Lakes Commercial Fishery, With Special Emphasis on the Use of Gill Nets and
Impoundment Gear (Technical Report 78-6). Lansing, MI: Michigan Department of Natural
Resources, Fisheries Division, p. 3; Lawrie, A.H. (1978). The fish community of Lake Superior.
Journal of Great Lakes Research: 4, 513-549.

4 Selgeby, J.H. (1995). Introduction to the proceedings of the 1994 International Conference on
Restoration of Lake Trout in the Laurentian Great Lakes. Journal of Great Lakes Research: 21(Supp.
1), 1.

3 Eschmeyer, P.H. (1957). The near extinction of lake trout in Lake Michigan. Transactions of the
American Fisheries Society: 85(1955), 102-119; Christie, W.J. (1974). Changes in the fish species
composition of the Great Lakes. Journal of the Fisheries Research Board of Canada: 31, 827-854.

¢ Lawrie, A.H. (1970). The sea lamprey in the Great Lakes. Transactions of the American Fisheries
Society: 9%(4), 766; Christie, W.J. (1974). Changes in the fish species composition of the Great Lakes.
Journal of the Fisheries Research Board of Canada: 31, 827-854; Smith, B.R. & Tibbles, J.J. (1980).
Sea lamprey (Petromyzon marinus) in Lakes Huron, Michigan, and Superior: History of invasion and
control, 1936-1978. Canadian Journal of Fisheries and Aquatic Sciences: 37, 1780-1801.

? Christie, supra note 6.



Upon the collapse of this Great Lakes fishery, efforts were made at the
international and federal level to address lake trout conservation through control of
the sea lamprey,® followed by supplementation with hatchery-raised lake trout.
Subsequently, states within the basin began to follow the lead of Michigan’s
Department of Natural Resources (DNR) in its initiation and implementation of a
management plan that emphasized recreational sport fishing while phasing out
commercial fishing.” This was done through planting of non-native chinook and coho
salmon, ' placing restrictions on commercial harvest, and reducing the number of
commercial licenses.!' The most contentious aspect of these plans, however, was the
DNR'’s prohibition on the use of gill nets — a type of traditional fishing gear used by
non-native and Indian commercial fishers. The DNR believed this type of gear
caused high lake trout mortality.'2

Although welcomed by recreational fishers and tourist-dependent industries,
this management plan resulted in protests by commercial fishers, including Native
American fishers whose ancestors signed historic treaties with the U.S. government
reserving their rights to fish in the treaty-ceded waters of the Laurentian Great

Lakes.'> The controversy over state regulation of treaty-right fishing led to litigation

% Smith, supra note 6.

% Tanner, H., Patriarche, M.H. & Mullendore, W.J. (1980). Shaping the World’s Finest Freshwater
Fishery. Lansing, MI: Michigan Department of Natural Resources, p. 33-37.

1% proliferation of non-native alewife (4/osa pseudoharengus) in the Great Lakes resulted from sea
lamprey predation of top predators of the Great Lakes. To restore a predator-prey balance in the
northern Great Lakes, while creating a profitable recreational sport fishery, salmonids were stocked.
Due to the slow growth, late maturity and lack of voracious feeding, lake trout were not considered to
be sufficient species to significantly reduce the populations of alewife (4losa pseudoharengus) in the
Great Lakes. /d. at 37-38.

" Id at33-37.

12 Haas, supra note 3, at 7-8.

" Tribal fishing rights in the northern Michigan waters of Lakes Michigan, Huron and Superior are
reserved in the Treaty of Washington (between the United States and the Ottawa and Chippewa), 7
Stat. 491 (March 28, 1836).



throughout the 1970s that culminated in the District Court decision in 1979, United
States v. State of Michigan."* In this case, Judge Fox held that signatory tribes to the
Treaty of Washington in 1836'° had reserved their rights to fish within the ceded
waters of the upper Great Lakes that preempted state regulation.'® The outcome of
this court case angered sport fishers who publicly criticized and protested the court
decisions and treaty-right tribal fishing. Their protests intensified relations between
tribal commercial and non-tribal recreational sport fishers and sparked social conflict
and frequent outbreaks of violence.'’

Recognizing that resolution of the conflict was needed for management of the
Great Lakes fishery that would preserve lake trout stocks and reduce conflict while
providing fishing opportunities for tribes with a treaty right to fish and state-licensed

fishers,'® the Federal District Court in the State of Michigan appointed a “Special

Other treaties reserving tribal fishing rights in parts of Lake Superior within Wisconsin, Minnesota and

Michigan include the Treaty of 1842 with the Chippewa, 7 Stat. 591, and the Treaty of 1854 with the

Chippewa, 10 Stat. 1109.

" United States v. State of Michigan, 471 F. Supp. 192 (1979).

5 In this treaty, the Ottawa and Ojibwa tribes of northern Michigan ceded two-thirds of the territory

that comprises the present-day State of Michigan in exchange for goods, services and a reserved right

to fish and hunt on ceded land. Treaty of Washington, supra note 13.

' United States v. State of Michigan, supra note 14, at 265.

1" Boats and fishing equipment were damaged and destroyed, physical confrontations occurred, verbal

threats were common and Indian children were harassed at school. Schlender, J.H. ( 1991). Treaty

Rights in Wisconsin: A Review. Northeast Indian Quarterly: 8(1), p. 8, 11; Conners, D. (1997,

February 2). Fishing debate renews tension of years past. Traverse City Record Eagle, p. Al; A

Timeline of Fisheries in the Region. (1997, February 2). Traverse City Record Eagle, p. A4.

'® In United States v. State of Michigan, District Judge Enslen described social conditions at this time.

He stated,
Since the opinion of Judge Fox in 1979, this court’s principal concern has been one of
preservation: preservation of treaty-reserved rights of the tribal fishers; and preservation of
the resource. The years which followed this opinion have been marred by hard feelings,
social discord, occasional violence, stipulated court-ordered closures of large portions of the
three affected Great Lakes, political posturing, protraction of the instant litigation, some
outward manifestations of racism, and concern over the future of Michigan's greatest
resources, her people and her bounty.

United States v. State of Michigan (1985 Consent Order), 12 ILR 3079, 3087 (1985).



Master”'’

to work with the parties and to come up with a settlement on the allocation
and management of the resource. After brief negotiations, the parties were unable to
reach a compromise that everyone agreed to, and the court imposed a fisheries
management plan to which all but one party agreed, referred to as the “1985 Consent
Order.”®

This court-imposed fishery management policy governing the treaty-ceded
waters of Lakes Michigan, Huron and Superior established lake trout refuges’' to
promote lake trout rehabilitation and conservation. > In order to reduce social
conflict and ease management of the fisheries within the treaty-ceded waters, the
Order created differential fishing zones for treaty-right tribal commercial fishers
outside of areas that were utilized heavily by state-licensed recreational sport
fishers.?® It also imposed restrictions on the use of gill nets in certain waters in hopes
of reducing lake trout mortality and social conflict.?*

To protect the Great Lakes fishery and provide a framework for joint

management between state and tribal regulatory agencies, the 1985 Consent Order

1% A special master is a “master appointed to act as the representative of the court in some particular
act or transaction.” Black, H.C., Nolan, J.R., Nolan-Haley, J.M., Connolly, M.J, Hicks, S.C., &
Albrandi, M.N. (1991). Black's Law Dictionary. 6™ ed. St. Paul, MN: West Publishing Company, p.
673.

® United States v. State of Michigan, Consent Order 1985 Settlement Agreement 520 F. Supp. 207
(W.D. Mich. 1981) (May 31, 1985); United States v. State of Michigan, supra note 18.

?! The 1985 Consent Order created lake trout refuges, priority rehabilitation zones, and deferred zones.
Each of these allowed different levels of lake trout harvest. Use of gill nets or capture of lake trout
was prohibited in the refuges. Lake trout total-allowable catches (TACs) were created for
rehabilitation zones by the Technical Fisheries Review Committee based on 40-45% total annual
mortality; upon attainment of the TACs, all large mesh gill netting and sport fishing had to cease in
those areas. Deferred zones were areas in which no lake trout rehabilitation plan was developed.
United States v. State of Michigan, supra note 18, at 3089.

2 14, at 3082-3083, 3089.

B 1d. at 3084-3087, 3090.

2 Gill net use was restricted in areas based on the U.S. Fish and Wildlife Service Lake Trout
Rehabilitation Plan (February 8, 1985) and the lake trout rehabilitation plans adopted by the three lake
committees of the Great Lakes Fishery Commission. These areas are considered historic lake trout
spawning grounds to promote lake trout conservation. Gill nets were also restricted in areas with
intense sport fishing activity, such as the Grand Traverse Bay. /d.at 3083.



called on the Technical Fisheries Review Committee,” composed of technical
representatives from the Chippewa-Ottawa Treaty Fishery Management Authority,
the Michigan Department of Natural Resources, and the U.S. Fish and Wildlife
Service’s Great Lakes Fishery Laboratory, to collaboratively establish total-
allowable-catch limits (TACs) for lake trout in certain zones, based upon 40 to 45
percent total annual mortality of lake trout. Additionally, it required the sharing of
data collected by state and tribal regulatory agencies,? and the parties were required
to establish a Joint Enforcement Committee, with the responsibility of coordinating
and developing law enforcement.

Several provisions were created in the 1985 Consent Order to prevent future
social conflict. A Public Information and Education Committee was established to
assist in information dissemination about the Consent Order, to promote
understanding of treaty rights and responsibilities, and to provide a clearinghouse for
pertinent information.?” The Consent Order also established an Executive Council
and a dispute resolution mechanism to resolve any future controversies without
judicial intervention.?® It also called for federal and state funding to assist the tribes
with implementation of the Consent Order.”

Although the 1985 Consent Order was in place as a regulatory framework for

over 15 years and has recently been replaced by a new negotiated agreement — the

3 The Technical Fisheries Review Committee originated from the biological group of the Technical
Working Group, which was renamed from the Ad Hoc Technical Working Group. Formed in 1979,
the Technical Working Group was established to cooperatively assess the status of certain fish stocks
in the treaty-ceded waters of the Lakes Michigan, Huron and Superior and provide data to be used for
estimation of surplus production and other management decisions.

% United States v. State of Michigan, supra note 18, at 3082, 3091.

7 Id at 3090-3091.

* Id at 3091.

® Id.at 3093.



2000 Consent Decree®® — the effectiveness of this fisheries management policy in
attaining its objectives has not been thoroughly assessed.>’ Rehabilitation and
conservation of critical lake trout stocks, resolution of conflict between state-licensed
recreational fishers and treaty-right Native commercial fishers, and cooperation
between tribal and state regulatory agencies remain critical issues for the success of
any management strategy governing the Great Lakes. Therefore an evaluation of the
1985 Consent Order and a comparative analysis between this policy and the 2000
Consent Decree are important to provide a baseline understanding of past fisheries
management policy and help guide future policy decisions between federal, state, and

tribal governments.**

3 United States v. State of Michigan (2000 Consent Decree), No. 2:73 CV 26 (W.D. Mich. August 7,
2000).

*! Few investigators have studied the 1985 Consent Decree/Order since its implementation. The focus
of these investigations included an analysis from the court’s perspective and discussions of the impacts
of this arrangement on tribal, small boat fishing. Mr. Francis McGovern, court-appointed Special
Master, offered an evaluation of this arrangement in terms of economic efficiency for the court. This
analysis, however, provided little guidance as to how the parties—who are directly affected by
implementation—understood or assessed the Consent Decree/Order. His discussion of complex
litigation theories addressed assessment of this agreement from the perspective of the court.
McGovem, F.E. (1986). Toward a functional approach for managing complex litigation. University
of Chicago Law Review: 53(2), 440-493.

Another study by Sargent and Kibbey provided an evaluation of the Consent Decree/Order’s
impact on tribal, small boat fishermen in the Grand Traverse Bay region of Michigan. According to
this study, a large portion of these fishermen dropped out of the fishery after the 1985 Consent Order
was implemented. Sargent, M. & Kibbey, R. (1997). An Assessment of the Impact of the 1985
Consent Decree on Fishing Operations by Grand Traverse Band Members. Kalamazoo, MI:
Community Research and Education Center.

32 Although this research does not immediately address management within the Wisconsin waters of
the Great Lakes, rulings from the Voigr cases were similar to the case described in Michigan. In 1984,
shortly after the Voigr ruling in 1983, the Great Lakes Indian Fish and Wildlife Commission
(GLIFWC) was formed to implement treaty-right fishing in areas that were ceded by Treaties in 1836,
1837, 1842 and 1854. This intertribal organization represents 11 Ojibwe bands in Minnesota,
Wisconsin and Michigan with treaty rights. The GLIFWC and the Wisconsin Department of Natural
Resources jointly manage resources off-reservation within treaty-ceded territory through technical
working groups (TWGs), committees for specific species, information sharing with respect to
biological data analysis, and joint projects, such as fishery assessments. Erickson, S. (2000). Srate
and tribal resource management in Wisconsin: Strong Management for the Future. Great Lakes
Indian Fish & Wildlife Commission.
http://www.glifwc.org/publications/spring00/resource_manage.htm July 14, 2001.




In this study, the 1985 Consent Order was analyzed in terms of its usefulness
as a policy tool for the management of the treaty-ceded waters of the Great Lakes
fishery through an analysis of fifty individual, in-depth, semi-structured interviews
with members of the following stakeholder®® groups:

e Tribal commercial fishers

e State-licensed recreational sport fishers

e State-licensed charter boat sport fishers

e Tribal biologists

e State biologists (DNR)

e Tribal representatives

e Sport fishing representatives

e DNR representatives

e State of Michigan representatives from the Attorney General’s Office.

These same stakeholders were asked to compare this policy to the 2000 Consent
Decree to assess changes in policy, its process, and stakeholder perceptions of both
policies. Additionally, members of the Public Information and Education Committee
and a representative from the Sea Grant College Program were interviewed to assess
their perceptions of the 1985 Consent Order, as well as education and awareness of
this court-ordered policy.

The need for effective cooperative management strategies between tribal and

state regulatory agencies that protect fish stocks and Native treaty fishing rights,

33 Stakeholders are defined in this research as “individuals, groups, and formal organizations who have
a perceived interest or impact on a particular resource.” Selin, S. & Chavez, D. (1995). Developing
a collaborative model for environmental planning and management. Environmental Management,
19(2): 189-195, p. 190.



while maintaining a recreational state-licensed sport fishery, will only increase with
the growing recognition of treaty fishing, hunting, and gathering rights throughout the
United States. At present, Michigan, Washington, and Wisconsin have tribal and
state cooperative fisheries regulatory regimes in place that originate from Indian
treaty fishing rights litigation.>* Negotiation processes and subsequent policies that
are perceived to be effective by local stakeholders can also provide a model for other
countries, such as Canada and Australia, that are in the process of developing
cooperative management strategies between tribal and governmental agencies.

In this paper, the first two chapters provide the historic, legal and social
context for the 1985 Consent Order and the 2000 Consent Decree. Chapter 1 presents
an overview of the history of the Great Lakes fishery and its management, the events
that led to the 1985 Consent Order and its replacement policy — the 2000 Consent
Decree — and a description of these fishery management policies. Chapter 2 discusses
the legal rights of Native Americans under the U.S. Government, based upon historic
legislation, case law and treaties. It also presents an overview of treaty fishing right
litigation in the States of Washington and Michigan.

The last two chapters describe and discuss the analysis and evaluation that
were conducted. Chapter 3 explains the methods that were used to evaluate
stakeholder perceptions of the 1985 Consent Order and the 2000 Consent Decree.
The results are also presented in this chapter. Lastly, Chapter 4 provides a discussion
of the results as well as researcher reflections and recommendations for future

policies.

 Ferguson, K. (1998-1999). Indian fishing rights: Aftermath of the Fox decision and the year 2000.
American Indian Law Review: 23(1), 97-154.



Chapter 1:

The Laurentian Great Lakes: History and Rights to the Fishery

The Historic Great Lakes Fishery

Prior to the 1830s, several different Native cultures resided in the Great Lakes
region and fished within its waters. These people included the Ottawa located in the
straits region of northern Lake Huron and Lake Michigan, the Ojibwa communities that
predominantly resided in the territory surrounding Lake Superior, and the Potawatomi
Indians based in southwestern Minnesota.' The Indians of the Great Lakes developed
subsistence patterns that included agriculture, hunting, rice gathering, maple sugar
production and fishing. However, the Ottawa, Ojibwa and some Hufon residing near
upper Lakes Michigan and Huron and at the eastern end of Lake Superior relied primarily
on fish for their subsistence.’

Rostlund referred to the distinctive Native fishery of the upper Great Lakes region
as the “inland shore fishery” to distinguish it from the ocean coastal fisheries, although he

believed that the technology and expertise of these fishers were comparable to ocean

fisheries. Archeologists and anthropologists have often documented the skill and

! The Ottawa, Ojibwa, and Potowatomi Indians referred to themselves as the Anishnabeg, spoke the same
dialect of Algonquian, and formed a confederacy, referred to as the “Three Fires.” They shared much of
their culture and customs. Hickerson, H. & Wheeler-Voegelin, E. (1974). History of the Chippewa. In
D.A. Horr (Ed.), Chippewa Indians I—The Red Lake and Pembina Chippewa. New York, NY: Garland
Publishing, p. 21; Tanner, H.H. (1974). Report United States v. State of Michigan No. M 26-73
C.A.,U.S.D.C (Western District of Michigan, Northern Division), p. 1; Cleland, C.E. (1992). Rites of
Conquest: The History and Culture of Michigan's Native Americans. Ann Arbor, MI: University of
Michigan Press, p. 25; Weeks, G. (1992). Mem-ka-weh: Dawning of the Grand Traverse Band of Ottawa
and Chippewa Indians. Traverse City, MI: Village Press, p. 3.

? Warren, W.W. (1984). History of the Ojibway People. St. Paul, MN: Minnesota Historical Society, p.
40, 97; Tanner, H.H. (1987). Atlas of Great Lakes Indian History. Norman, OK: University of Oklahoma
Press, p. 19.



prominence of fishing among Native peoples in this region. Based upon archeological
evidence, nets were first used in the lower Great Lakes as early as 2500 B.C., and they
were used in the upper Great Lakes between approximately 300 and 200 B.C.* A variety
of species were historically taken from the upper Great Lakes, including lake sturgeon
(Acipenser fulvescens), lake trout (Salvelinus namaycush), lake herring (Coregonus
artedii), shallow-water and deep-water ciscoes (Coregonus spp.), and round whitefish
(Prosopium cylindraceum), often referred to as menominee.” Atticameg, or lake
whitefish (Coregonus clupeaformis), however, was the most valued species due to its
taste and abundance,® and the use of gill nets set on off-shore shoals for the capture of
whitefish and lake trout when they spawn in late fall and early winter "constituted the
heart of the fishery" according to historical accounts.’

With the arrival of the Europeans in the 1500s, Michigan’s Indians established

trade relations for fur and other goods, including fish.® Europeans expanded into

? Significantly, Rostlund — who made an extensive review of the literature pertaining to the upper Great
Lakes — commented,
1 submit that as fishermen, these people from the Great Lakes toward Mackenzie Valley were
second to none in aboriginal North America. As a technical achievement, this deep-water gill-net
fishery ranks with the Indian halibut fishery of the northwest coast, both very different from the
easy catching of shad or salmon that came pouring up the rivers.
Rostlund, E. (1952). Freshwater fish and fishing in Native North America. University of California
Publications in Geography, Vol. LX. Berkley, CA: University of California Press, p. 29-30.
4 Cleland, C.E. (1982). The inland shore fishery of the northern Great Lakes: its development and
importance in prehistory. Society for American Archeology: 761-783, p. 763, 769.
3 Id at 767.
© Tanner, supra note 1, at 38, 40, 47; Magnaghi, R.M. (1984) A Guide to the Indians of Michigan’s Upper
Peninsula 1621-1900. Marquette, MI: Belle Fontaine Press, p. 8.
7 Rostlund, supra note 3, at 29-30; Cleland, supra note 4, at 763, 777-779; Tanner, supra note 2, at 19, 22.
® French explorer, Samuel de Champlain, arrived in the St. Lawrence valley in 1535. His arrival led to the
exploration of the Great Lakes region by the French and the establishment of relations between the French
and the Indians. As the French settled in the area, fur trading became extensive in the Great Lakes region.
The fur trade led to the trading of other goods, including fish. Tobacco, corn, meat, bark, twine, animal
skins, baskets, canoes and berries were among the other items that were traded. The arrival of the English
brought competition with the French for the valued trade with the Indians of the Great Lakes, and trade was
expanded between Indians and Europeans. Cleland, supra note 1, at 79, 103, 109.

10



commercial fishing operations, however,” and in 1830s, the Great Lakes fishery began to
change dramatically with the organization of European-owned, large-scale commercial
fishing operations, such as the American Fur Company'® and the Hudson’s Bay
Company.'' These business ventures, as well as other engineering and technological
advances that helped ease preservation and transport of fish,'? attracted entrepreneurs'”
and the commercial fishery of the Great Lakes continued to expand into the late 1800s as
the fur trade significantly declined."

With the development of the commercial fishery within the Great Lakes, the
potential for overexploitation grew as technological advances were made in fishing gear

that dramatically increased capture efficiency.'” The continued expansion of the Great

° Tanner, supra note 2, at 132.

' The American Fur Company, whose main station was located on Mackinac Island, was the most
powerful trading entity in the United States, with control over the Upper and Lower Mississippi River
valley, Illinois River, Wabash River, Kankakee River, and parts of Wisconsin and the Great Lakes.
Magnaghi, supra note 6, at 35.

"' Bogue, M.B. (2000). Fishing the Great Lakes: An Environmental History, 1793-1933. Madison, WI:
University of Wisconsin Press, p. 31.

' The openings of various canals to improve navigation, the establishment of the railroad system in the
southern Great Lakes region, improved fish preservation methods, and the flourishing fish market in
Detroit also helped stir interest in the commercial fishery of the Great Lakes and allowed easier transport
and a wider market for Great Lakes fish. Smith, H.M. & Snell, M.M. (1891). Review of the fisheries of
the Great Lakes in 1885. In Report of the Commissioner for 1887. (pp. 1-333) Washington, D.C.: U.S.
Government Printing Office; /d. at 29-31, 34-35.

" During the 1870s and 1880s, large numbers of immigrants came to find work in the commercial fishery
of the Great Lakes. Smith, supra note 12, at 15.

" Koelz, W. (1926). Fishing industry of the Great Lakes. (pp. 554-617) In Report of the U.S.
Commissioner of Fisheries, 1925. Washington, D.C.: Government Printing Office.

5 In the early 1800s, fishers used haul seines for capture of fish near shore and twine gill nets to catch
offshore species. By 1860, pound nets were increasingly used for the harvest of migrating fish, and by
1885, trap nets were used that allowed fishing in deeper waters. Fishing efficiency further increased as
fishers began to use steam-tug boats and steam-net lifters in the 1890s. Harvest efficiency continued to
increase with the introduction of the highly efficient deep trap net in the 1920s, which could be set at even
greater depths and on a wider variety of surfaces, and was constructed with smaller mesh sizes than gill
nets, leading to the capture of undersized lake whitefish. Although this gear was banned soon after its
introduction, it caused the collapse of whitefish stocks in Lake Huron after 1932. Van Oosten, J., Hile, R,
& Jobes, F.W. (1946). The whitefish fishery of Lakes Huron and Michigan with special reference to the
deep trapnet fishery. U.S. Fish and Wildlife Service Bulletin: 40, 297-394; Brown, R.W., Ebener, M. &
Gorenflo, T. (1999). Great Lakes commercial fisheries: Historical overview and prognosis for the future.
In W.W. Taylor & C. P. Ferreri (Eds.), Great Lakes Fisheries Policy and Management, A Binational
Perspective. (pp. 307-354) East Lansing, MI: Michigan State University Press, p. 308-309.
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Lakes commercial fishery and development of highly efficient gear led to overfishing of
various fish species. In combination with the introductions of non-indigenous species
and environmental degradation, the Great Lakes fishery suffered severe consequences, as
the abundance of fish species failed to reach their historic yields and several fish

populations collapsed.'®
Devastation of the Great Lakes Fishery

Although commercial harvest within the Great Lakes contributed to the reduction
in abundance of fish species in the Great Lakes fishery during the late 1800s, land-use
changes in the Great Lakes region, due to agricultural development and the timber
industry, had profound and detrimental impacts on the water quality of the Great Lakes
and its fish habitat. Water quality became impaired through increased sedimentation and
eutrophication as forests were clear-cut and wetlands were drained.!” The timber
industry also caused a diminution in water quality as sawdust pollution was washed into
the lakes, and the “driving” of logs in rivers to downstream sawmills scoured streambeds,
adversely impacting spawning grounds, hindering fish passage, and degrading fish

habitat.'® These modifications led to the decline of stream-spawning fish stocks in the

'® Christie, W.J. (1974). Changes in the fish species composition of the Great Lakes. Journal of the
Fisheries Research Board of Canada: 31: 827-854.

17 Prior to the mid-1800s, there was a tremendous amount of diverse woodlands and wetlands in the Great
Lakes region. However, as human populations grew, forests were clear-cut for homes and agricultural
cultivation. In the 1880s and 1890s, wetlands were increasingly drained in order to establish farms on these
lands. These changes to the landscape resulted in increased erosion, sedimentation and an influx of
nutrients and pesticides into streams that fed into the Great Lakes. Water quality diminished as the
availability of oxygen for aquatic life declined. Tiner, R.W., Jr. (1984). Wetlands of the United States:
Current Status and Recent Trends. Washington, D.C.: Government Printing Office, p. 13; Bogue, supra
note 12, at 116-117.

'* The timber industry constructed dams for sawmills, which blocked fish migration in tributary streams to
the Great Lakes. Smith, supra note 12; Beeton, A.M,, Sellinger, C.E. & Reid, D.F. (1999). An
introduction to the Laurentian Great Lakes ecosystem. In W.W. Taylor & C.P. Ferreri (Eds.). Great Lakes
Fisheries Policy and Management, A Binational Perspective. (pp. 3-54) East Lansing, MI: Michigan State
University Press, p. 46.
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Great Lakes, including ciscoes, lake trout, lake whitefish and burbot.'® The introduction
of invasive species, however, had more harmful impacts on the Great Lakes fishery.

One invasive species that had extensive and destructive impacts on the Great
Lakes was the parasitic sea lamprey (Petromyzon marinus).?° Upon completion of the
Welland Canal, this species was able to migrate from the Atlantic Ocean to Lake Erie.?'
Once observed in Lake Erie in 1921, the sea lamprey spread quickly to the other Great
Lakes.?? The sea lamprey’s introduction to the upper Great Lakes had detrimental effects
on the fishery, as this species attached itself to deepwater fish, sucking on its host’s blood
and body fluids. Populations of this species were able to increase rapidly in abundance in
the Great Lakes because food and habitat were plentiful and there was a lack of predators
in these lakes.> Additionally, the tributaries to the Great Lakes provided the critical
habitat that the sea lamprey needs for spawning.”*

The sea lamprey upset the prey-predator relationship of the northern Great Lakes

by attacking top predators, particularly lake trout (Salvelinus namaycush) and burbot

' Berst, A.H. & Spangler, G.R. (1973). Lake Huron: the ecology of the fish community and man’s effects
on it. Great Lakes Fishery Commission Technical Report 21. Ann Arbor, MI: Great Lakes Fishery
Commission; Lawrie, A.H. & Rahrer, J.F. (1973). Lake Superior: a case history of the lake and its
fisheries. Great Lakes Fishery Commission Technical Report 19. Ann Arbor, MI: Great Lakes Fishery
Commission; Wells, L. & McLain, A.L. (1973). Lake Michigan: man’s effects on native fish stocks and
other biota. Great Lakes Fishery Commission Technical Report 20. Ann Arbor, MI: Great Lakes Fishery
Commission.
2 I its adult form, the parasitic sea lamprey has large, sharp teeth in a circular, disc-shaped mouth which is
used to cut into prey fish, attach to the prey, and suck their blood and body fluids. Page, L.M. & Burr,
B.M. (1991). A Field Guide to Freshwater Fishes. Boston, Massachusetts: Houghton Mifflin Company,

. 14-15.
9' The sea lamprey migrated to Lake Ontario from the Atlantic Ocean where it remained until the creation
of the Welland Canal between Lakes Erie and Ontario in 1833. This canal bypassed Niagara Falls, a
natural barrier for fish passage, and allowed the sea lamprey to emigrate from Lake Ontario to Lake Erie.
Smith, B.R. & Tibbles, J.J. (1980). Sea lamprey (Petromyzon marinus) in Lakes Huron, Michigan, and
Superior: history of invasion and control, 1936-1978. Canadian Journal of Fisheries and Aquatic
Sciences: 37, 1780-1801.
z It was discovered in Lake Michigan in 1936, Lake Huron in 1937, and Lake Superior in 1938. /d.

1d

2 Mature sea lampreys enter the tributaries of the Great Lakes during the spring and spawn in gravel beds.
Manion, P.J. & Hanson, L.H. (1980). Spawning behavior and fecundity of lampreys from the upper three
Great Lakes. Canadian Journal of Fisheries and Aquatic Sciences: 37, 1635-1640.
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(Lota lota) and lake whitefish (Coregonus clupeaformis).*® Prior to the sea lamprey
invasion, lake trout was relatively abundant in the Great Lakes. This species, which was
commercially exploited in Lakes Huron and Michigan since approximately the 1830s and
in Lake Superior since the 1870s, continued to provide relatively stable landings for
commercial harvest throughout the early 1900s.2 In combination with overfishing?’ and
habitat degradation,”® however, invasion of the parasitic sea lamprey devastated lake trout
populations in all three upper Great Lakes, and lake trout populations collapsed in Lakes
Michigan and Huron by the mid-1950s and in Lake Superior by the late 1950s.%

With the loss of lake trout in the Great Lakes, non-native fish were able to

successfully invade the Great Lakes and disrupt the ecological balance of the Great

¥ Lawrie, A.H. (1970). The sea lamprey in the Great Lakes. Transactions of the American Fisheries
Society, 9%(4), 766-774, p. 767-768; Christie, supra note 16; Smith, supra note 21.

% Jensen, A.L. (1978), Assessment of the lake trout fishery in Lake Superior, 1929-1950. Transactions of
the American Fisheries Society: 107, 543-549; Eshenroder, R.L, Payne, N.R, Johnson, J.E., Bowen I, C.,
& Ebener, M.P. (1995). Lake trout rehabiliation in Lake Huron. Journal of Great Lakes Research:
21(Supp. 1), 108-127; Holey, M.E., Rybicki, R.W., Eck, G.W., Brown, Jr., E.H., Marsden, J.E., Lavis,
D.S., Toneys, M.L, Trudeau, T.N., & Horrall, R M. (1995). Progress toward lake trout restoration in Lake
Michigan. Journal of Great Lakes Research: 21 (Supp. 1), 128-151.

77 The relative contribution of overfishing and sea lamprey predation to the devastation of lake trout
populations in the Great Lakes has been the source of much debate. According to Pycha and King (1975),
the decline of lake trout stocks in the early 1950s could be attributed primarily to “intensive fishing.” In
contrast, Coble et al. (1990) provided evidence for sea lamprey predation as the main source of lake trout
mortality. However, evidence by Eshenroder (1992) and Hansen (1999) suggests that the analysis by Coble
et al. (1990) was erroneous, and the decline in lake trout abundance preceded sea lamprey establishment in
the Great Lakes. Furthermore, Hansen (1999) provides evidence that fishing pressure on lake trout stocks
increased once lake whitefish stocks collapsed in the upper Great Lakes. Pycha, R.L.& King, G.R. (1975).
Changes in the lake trout population of southern Lake Superior in relation to the fishery, the sea lamprey,
and stocking, 1950-1970. Great Lakes Fishery Commission Technical Report 28. Ann Arbor, MI: Great
Lakes Fishery Commission, p. 29; Coble, D.W., Bruesewitz, R.E., Fratt, T.W., & Scheirer, J.W. (1990).
Lake trout, sea lampreys, and overfishing in the upper Great Lakes: a review and reanalysis. Transactions
of the American Fisheries Society: 119, 985-995; Eshenroder, R.L. (1992). Decline of lake trout in Lake
Huron. Transactions of the American Fisheries Society: 121, 548-550; Hansen, M.J. (1999). Lake trout in
the Great Lakes: Basinwide stock collapse and binational restoration. In Taylor, W.W. & Ferreri, C. P.
(Eds.), Great Lakes Fisheries Policy and Management: A Binational Perspective. (pp.417-453) East
Lansing, MI: Michigan State University Press, p. 429-430.

2 Although the relative contribution of habitat degradation has been difficult to assess, there is evidence
that it was less significant than overfishing and sea lamprey predation. Yet, it has played a role in
decreases in lake trout abundance. Christie, supra note 16.

» Lawrie, supra note 25, at 767; Baldwin, N.S., Saalfield, R.W., Ross, M.A. & Buettner, H.J. (1979).
Commercial fish production in the Great Lakes 1867-1977. Great Lakes Fishery Commission Technical
Report 3. Ann Arbor, MI: Great Lakes Fishery Commission; Smith, supra note 21.
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Lakes. In particular, the exotic alewife (4losa pseudoharengus) proliferated in Lakes
Michigan and Huron.*® Prior to the mid-1940s, the profusion of large piscivorous fish
controlled alewife abundance and prevented them from becoming established.>'
However, after populations of lake trout and other large piscivores declined in the upper
Great Lakes, there was an explosion in alewife abundance®? and they were able to
establish populations in these lakes.”® The alewife reduced zooplankton populations™*
that many native fish depend on for food, contributing to the decline of several native fish
populations.*’

In addition to the sea lamprey and the alewife, introduced rainbow smelt
(Osmerus mordax) negatively impacted the Great Lakes fishery. Intentionally

introduced in Lake Michigan in 1912, the rainbow smelt became established in most of

3% The alewife entered Lake Ontario from the Atlantic Ocean via the Erie Canal, where it was observed in
abundance in 1873. From Lake Ontario, the alewife migrated into Lake Erie via the Welland Canal and
continued into the upper Great Lakes. Koelz, supra note 14; Smith, S.H. (1970). Species interactions of
the alewife in the Great Lakes. Transactions of the American Fisheries Society: 99(4), 754-765.

3! Alewives did not become abundant in Lake Huron until after the mid-1940s when lake trout populations
had diminished substantially due to sea lamprey predation. Similarly in Lake Michigan, alewives did not
appear until 1949. Alewives were commonly found during experimental trawling in 1963, after lake trout
abundance had diminished from 1960 to 1962. In contrast, after chemical treatments were applied to
control sea lamprey populations in 1962, lake trout abundance increased and alewife populations declined
after 1963. Hile, R. (1949). Trends in the lake trout fishery of Lake Huron through 1946. Transactions of
the American Fisheries Society: 76, 121-147; Miller, R.R. (1957). Origin and dispersal of the alewife,
Alosa pseuduoharengus, and the gizzard shad, Dorosoma cepedianum, in the Great Lakes. Transactions of
the American Fisheries Society: 86, 97-111; Smith, supra note 30.

32 By 1964, alewife became so abundant that they made up to 90% of the total fish biomass by weight in
Lakes Michigan and Huron. Tanner, H.A., Patriarche, M.H. & Mullendore, W.J (April 1980). Shaping the
World’s Finest Freshwater Fishery. Lansing, MI: Michigan Department of Natural Resources, p. 22.

3 Alewives appeared in Lake Superior in 1954, and evidence demonstrates that alewife abundance
increased after inshore lake trout populations were diminished by the sea lamprey. Notably, it has been
hypothesized that the alewife could not become established in Lake Superior due to the cold temperature of
this lake, which is below the thermal tolerance of this species. Bronte, C.R., Selgeby, J.H., & Curtis, G.L.
(1991). Distribution, abundance, and biology of the alewife in U.S. waters of Lake Superior. Journal of
Great Lakes Research:17,304-313.

3 Wells, L. (1970). Effects of alewife predation on zooplankton populations in Lake Michigan.
Limnology and Oceanography: 15(4): 556-565.

35 As the alewife abundance increased in Lakes Michigan and Huron, these lakes experienced decreases in
the abundance of yellow perch (Perca flavescens) and dramatic declines in lake herring (Coregonus arted,),
a shallow-water planktivore, during the 1950s. Miller, supra note 31; Smith, supra note 30; Christie, supra
note 16.
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the Great Lakes during the 1920s and 1930s,’® and it became abundant in Lake Superior
by the early 1950s.®” The abundance of smelt particularly affected lake herring
populations in the Great Lakes. Populations of this valued commercial species crashed in
Lakes Michigan and Huron during the late 1950s due to overfishing and displacement by
the smelt and alewife.’® Similarly, lake herring populations plummeted in Lake Superior
in the 1970s due to overfishing and possible competition with smelt.*®

Overfishing and the introduction of non-indigenous species also affected lake
whitefish populations in the Great Lakes. Whitefish populations drastically declined in
northern Lake Huron and Lake Michigan during the 1800s, and in Lake Superior during
the early 1900s.** Populations recovered, but sea lamprey predation and overfishing

caused whitefish stocks to decline again in the late 1950s.*!

% Van Oosten, J. (1937). The dispersal of smelt, Osmerus mordax (Mitchill) in the Great Lakes region.
Transactions of the American Fisheries Society: 66(1936): 160-161.

37 Lawrie, A.H. & Rahrer, J.F. (1972). Lake Superior: effects of exploitation and introductions on the
salmonid community. Journal of the Fisheries Research Board of Canada: 29, 765-776; Christie, supra
note 16.

3 Smith, supra note 30, at 743-765; Berst, A.H. & Spangler, G.R. (1972). Lake Huron: effects of
exploitation, introductions and eutrophication on the salmonid community. Journal of the Fisheries
Research Board of Canada: 29:877-887.

% Brown, supra note 15, at 332-333.

“ In U.S. waters, whitefish landings went from 1,225 metric tons in 1880 to 270 metric tons in 1899 in
northern Lake Huron. In Lake Superior, whitefish harvest also diminished, from 2300 metric tons in 1885
to 172 metric tons in 1922. Historical catch record for Lake Michigan indicates that after an initial
decrease in yield, there were fluctuations in yield. Areas of Lake Michigan were depleted of lake whitefish
by the 1860s due both to overfishing and the detrimental affects of the forest product industries that
developed along its shores. Smith, supra note 12; Koelz, supra note 14; Jensen, A.L. (1976). Assessment
of the United States lake whitefish (Coregonus clupeaformis) fisheries of Lake Superior, Lake Michigan
and Lake Huron. Journal of the Fisheries Research Board of Canada: 33(4):747-759, p. 758; Kuchenberg,
T. (1978). Reflections in a Tarnished Mirror: The Use and Abuse of the Great Lakes. Sturgeon Bay, WI:
Golden Glow Publishers, p. 28, 31-32, 35-36, 41, Beeton, supra note 18.

! According to Jensen, whitefish stocks were overexploited in the three upper Great Lakes during the
1950s. In Lake Superior, whitefish were less prone to sea lamprey predation than in Lakes Michigan and
Huron due to the availability of preferred prey species, such as lake trout, burbot and large chubs. In
contrast, in northern Lake Michigan, sea lamprey predation accounted for a much more dramatic reduction
in whitefish biomass than commercial harvest during the 1950s. As lamprey predation caused a decline in
lake trout abundance in northern Lake Michigan, the sea lamprey preyed on lake whitefish, causing
decreases in their abundance. Once sea lamprey controls were put in place, lake whitefish populations
were able to recover. Smith, S.H. (1968). Species succession and fishery exploitation in the Great Lakes.
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Other species that suffered declines in the Great Lakes were the deepwater
ciscoes, often referred to as chubs. Historically comprised of a diverse assemblage of
related species,* the deepwater ciscoes experienced tremendous mortality due to a
combination of sea lamprey predation, overfishing,* and increased abundances of non-
native fish species.** Although the abundance of chubs increased during the 1950s in
Lakes Michigan, Huron and Superior, these species experienced a dramatic decline in
Lake Superior by 1990, and several species of chubs have been extirpated from Lakes
Michigan and Huron.*’

Although there have been other introductions of non-indigenous species in the
Great Lakes, the sea lamprey, the alewife and the rainbow smelt had the most significant,
adverse impacts on the Great Lakes fishery during the 1900s. Together with overfishing
and environmental degradation, these introductions left fish populations that once seemed
limitless in a degraded state, and the future of the Great Lakes fishery uncertain.
Recovery and Rehabilitation of the Great Lakes Fishery

As the harvest of commercially valued species declined in the early 1900s,
fishermen responded by increasing their fishing effort. Yet, increases in fishing effort led
to an escalation in the percentage of less desirable species that were harvested and a

reduction in total harvest.* As the abundance of valued commercial species diminished

Journal of the Fisheries Research Board of Canada: 25, 667-693; Jensen, supra note 40, at 756-757,
Brown, supra note 15, at 333, 337, 339.

2 Coon, T. (1999). Ichthyofauna of the Great Lakes basin. In W.W. Taylor & C.P. Ferreri (Eds.), Great
Lakes Fisheries Policy and Management: A Binational Perspective. (pp. 55-71). East Lansing, MI:
Michigan State University Press, p. 59.

* Blackfin ciscoes (Coregonus nigripinnis) in particular were intensively fished, resulting in their depletion
in Lake Michigan by the late 1880s and in Lake Superior by 1907. Koelz, supra note 14.

“ Smith, supra note 41.

> Brown, supra note 15, at 333, 335, 337, 339.

“ The percentage of less desirable species rose from approximately 20 percent of the total harvest in the
1800s to greater than 50 percent of the total harvest in 1930. Milner stated that, “More labor, more
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and investment in fishing effort increased, the number of commercial fishers declined.*’
Concerned about the detrimental impacts of the sea lamprey on the Great Lakes fishery,
federal, state and provincial governments began an assessment of control options.*® With
research efforts underway, the Canadian and United States government signed the
Convention on Great Lakes Fisheries in 1954 to primarily address the problem of sea
lamprey infestation. With the ratification of this convention, the Great Lakes Fishery
Commission was established to facilitate cooperation and collaboration between the two
countries*’ on sea lamprey control strategies*® and the protection of the Great Lakes
fishery.”! As a result of these efforts, an effective lampricide, TFM (3-triflouromethyl-4-

nitrophenol), was discovered in 1956. After field-testing in 1957 and 1958, the Great

expense, and more skill in the construction and use of nets are required now than formerly, and for the
capture of a less quantity of fish.” Milner, J.W. (1873). Report on the Fisheries of the Great Lakes.
Washington, D.C.: Government Printing Office, p. 14-15; Baldwin, supra note 29.

T Koelz, W. supra note 14, at 591; Baldwin, supra note 29; Bogue, supra note 11, at 262.

*® Weirs were initially constructed to trap lamprey, and electric volts were used to kill them. According to
Lawrie, the construction and operation of weirs and electrical barriers in the upper Great Lakes was
ineffective for sea lamprey control since weirs were not kept in consistent operation and were wholly
inadequate for blocking a majority of the streams that were utilized by lamprey. As these limitations were
recognized and the urgency of the problem increased due to the collapse of lake trout in Lake Michigan and
infestation of Lake Superior, intense experimentation was initiated by the U.S. Fish and Wildlife Service in
January of 1950 to explore a variety of different ways to control sea lamprey populations, including the use
of a selective chemical treatment that would kill lamprey larvae, but was benign to other forms of aquatic
life. This research was based at laboratory facilities in Hammond Bay, Michigan, under the guidance of
Director James Moffett and Dr. Vernon Applegate. At the Hammond Bay laboratory, approximately a
hundred tests were run everyday using 6,000 different chemicals to analyze their effect on the sea lamprey
and a sought after fish species. It is estimated that 60,000 individual tests were conducted in search of an
effective and selective chemical to target lamprey larvae. Lawrie, supra note 25, at 769-770; Kuchenberg,
supra note 40, at 62-63, 67.

 Under the authority of the Great Lakes Fishery Commission, lake committees for each of the Great Lakes
facilitate coordination and management activities between the provincial, state and federal governments of
Canada and the United States.

% Sea lamprey control and research is funding by both countries, although their share of the funding is
apportioned based on the historic value of each country’s commercial harvest of lake trout and whitefish
and area of water over which each country has jurisdiction in the Great Lakes. Currently, approximately
69% of sea lamprey control and research is paid for by the United States and 31% is paid for by Canada.
Great Lakes Fishery Commission (2000). The Great Lakes Fishery Commission: Established by Treaty to
Protect Our Fishery. Ann Arbor, MI, Fact Sheet, p. 1.

3! The Great Lakes Fishery Commission is comprised of four appointed Canadian commissioners, four
appointed American commissioners and one alternate commissioner. Id.
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Lakes Fishery Commission began a chemical control program using TFM in Lake
Superior in 1958, followed by treatment in Lakes Michigan and Huron in the 1960s.2
With sea lamprey controls in place, rehabilitation efforts, such as hatchery
supplementation, began for lake trout.”> However, these efforts did not significantly
increase lake trout propagation,** with the exception of some areas of Lake Superior”’
and one area in Lake Huron.>® Thus, despite some progress on sea lamprey control and
lake trout rehabilitation in the Great Lakes fishery, sea lamprey predation continued to
plague the fishery. Alewife abundance was a particular nuisance to the public since this

species experienced massive die-offs in the fall, leaving millions of dead alewife in the

Great Lakes to wash ashore, fouling public beaches.”’ Predation by alewives on eggs

52 Fetterolf, C.M. (1980). Why a Great Lakes Fishery Commission and why a sea lamprey international
s?'mposium? Canadian Journal of Aquatic Sciences: 37, 1588-1593; Smith, supra note 21.

$ Stocking for lake trout began shortly after the collapse of the inshore lake trout stocks in Lake Superior.
Stocking began in Michigan and Wisconsin in 1952, in Ontario in 1958 and in Minnesota in 1962.
According to Hansen, more than 27 million lake trout were stocked by 1970, and more than 90 million
were stocked by 1992. Hansen, M.J., Ebener, M.P., Shively, J.D. & Swanson, B.L. (1994). Lake trout. In
Hansen, M.J. (Ed.) The state of Lake Superior in 1992. Great Lakes Fishery Commission Special
Publication: 94-1. (pp. 13-34). Ann Arbor, MI: Great Lakes Fishery Commission, p. 15.

3 In the late 1970s, lake trout natural reproduction was inadequate to maintain stocks, and stocking was
necessary to support lake trout yield, due in part to the high rate of sea lamprey predation on lake trout.
Since 1986, sea lamprey wounding on lake trout has increased slowly in American and Canadian waters of
the Great Lakes. Based upon statistical analyses of sea lamprey wounding, the probability of lake trout
survival from a sea lamprey attack, and a model estimating interaction between lake trout and sea lamprey,
the average death rate for lake trout due to sea lamprey predation is 50,000 annually in the United States
waters of the Great Lakes since 1981, compared to an estimated average death rate of 10,000 annually
between 1980 and 1981. /d. at 27-28, 30.

53 Lake trout abundance did increase in Lake Superior during the 1950s and 1960s in areas where stocking
occurred or where native populations survived. Lawrie, supra note 25, at 774; Hansen, M.J. (Ed.) (1994).
The state of Lake Superior in 1992. Great Lakes Fishery Commission Special Publication: 94-1, p. 3.

% Despite significant declines in lake trout harvest after 1940, a small remnant population survived in Parry
Sound within Georgia Bay. Recently, this population has been recovering, and natural reproduction has
been sufficient to sustain this lake trout population. Johnson, J.E. & VanAmberg, J. (1995). Evidence of
natural reproduction in western Lake Huron. Journal of Great Lakes Research, 21(Supp.1): 253-259;
Ebener, M.P. (Ed). (1998). Lake Trout Rehabilitation Guide for Lake Huron. Great Lakes Fishery
Commission: Ann Arbor, MI, p. 3.

57 Tanner, supra note 32, at 27-29.



and fry may have also caused significant lake trout mortality.® Additionally, toxic
substances may also have prevented lake trout rehabilitation.” Furthermore, despite the
decline in the number of commercial fishers, the opportunity for overexploitation loomed
large due to the lack of comprehensive regulatory oversight of the U.S. waters of the

Great Lakes commercial fishery prior to the 1960s.%°
Great Lakes Fishery Management

Since the 1800s, management of the Great Lakes fishery has confronted the
difficulties of having a variety of jurisdictions with regulatory authority over its waters®'
and with different management philosophies. In response to the deterioration of the
Great Lakes fishery, the provincial and federal governments in Canada enacted stringent
regulations to conserve fish stocks, while the state and federal governments of the United
States focused on artificial propagation of fish stocks through hatcheries and stocking
programs.®? Thus, management of the Great Lakes fishery has been an amalgamation of
various disparate — and sometimes conflicting — policies and regulations since the

1800s.53

5 Krueger, C.C., Perkins, D.L., Mills, E.L. & Marsden, J.E. (1995). Predation by alewives on lake trout
fry in Lake Ontario: role of an exotic species in preventing restoration of a native species. Journal of Great
Lakes Research, 21 (Supp. 1): 458-469, p. 464-467.
% Zint, M.T., Taylor, W.W., Carl, L., Edsall, C.C., Heinrich, J., Sippel, A., Lavis, D., & Schaner, T.
(1995). Do toxic substances pose a threat to rehabilitation of lake trout in the Great Lakes? A review of
the literature. Journal of Great Lakes Research 21(Supp. 1): 530-546, p. 539-540.
 Tanner, supra note 32, at 53.
¢! within Canadian waters of the Great Lakes, the federal government exercises management authority over
conservation and protection of fish stocks, and the provincial governments have management authority
over the commercial fishery. In contrast, eight state governments with riparian access to the U.S. waters of
the Great Lakes maintain jurisdiction over the fishery. Brown, supra note 15, at 320.
2 Milner, J. W. (1872). Report on the fisheries of the Great Lakes: The result of inquiries prosecuted in
1871 and 1872. In Report for the U.S. Commission of Fish and Fisheries. Washington, D.C.: Government
Printing Office, Appendix A, 42™ Congress, 3" session, S. Misc. Doc. 74, 20-34; McCullough, A.B.
(1989). The Commercial Fishery of the Canadian Great Lakes. Ottawa, Canada: Environment Canada, p.
19-21; Bogue, supra note 11, at 182, 204.

Tanner, supra note 32, at 11; McCullough, supra note 62.
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To resolve the difficulties of inconsistent regulations governing the Great Lakes
fishery, representatives of the U.S. states with jurisdiction over the Great Lakes —
Michigan, Minnesota, Ohio, and Wisconsin — met with the U.S. Fish and Game
Commission in 1883 to reach a consensus on uniform regulations. Although thirteen
recommendations were adopted and agreed upon at this meeting, none of them were
implemented in any of the states. Unfortunately, this pattern of meeting without success
continued until 1954. During this time, twenty-seven interstate or international
conferences were held that failed to result in the adoption of consistent regulations.®*

Although attempts to promulgate standard regulations were unsuccessful, several
international commissions were created to facilitate cooperation and coordination in
management of the Great Lakes. In 1892, the governments of Canada and the United
States established an international commission to investigate management issues of the
Great Lakes fishery. The recommendation was made to establish a joint commission
with the authority to promulgate regulations for both Canadian and U.S. waters of the
Great Lakes. ® After the failure of the U.S. and Canada to implement this
recommendation, a treaty was developed for the joint regulation of the Great Lakes
fishery in shared boundary waters. Ratified by both nations in 1908, this treaty called for
the creation of the International Fisheries Commission to prepare uniform regulations.

Although this treaty was never enacted, the International Joint Commission was

% True, F.W. (1887). The fisheries of the Great Lakes. In Goode, G.B. (Ed.), The Fisheries and F ishing
Industries of the United States. (pp. 631-673) Washington, D.C.: U.S. Commission on Fish and Fisheries.
o Piper, D.C. (1967). The International Law of the Great Lakes: A Study of Canadian-United States
Cooperation. Durham, NC: Commonwealth Studies Center, Duke University Press.
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subsequently established in the International Boundary Waters Treaty in 1909 to deal
primarily with water quality and quantity issues.*®

As efforts to coordinate management continued, the State of Michigan was in the
process of devising a new management plan for the Great Lakes fishery. The Michigan
DNR was concerned that the commercial fishery within the Great Lakes lacked sufficient
regulation, resulting in a fishery vulnerable to overexploitation. In the 1960s, Howard
Tanner, then Director of the Michigan DNR, expressed anxiety over the increasing
abundance of alewife in the Great Lakes and doubt over the success of planted lake trout
in the presence of so many alewives. Thus, the DNR recognized the need for alewife
control in the Great Lakes.®” Another issue the DNR raised during this time was the
declining commercial fishery and its failure to provide high economic returns to the
state.®® As a result, this agency sought to make dramatic management changes that would
have significant impacts on the biological, economic and social dynamics of the Great

Lakes fishery.
New Vision for Great Lakes Fishery Management

In 1964, the Michigan DNR revealed a new management strategy for the Great
Lakes fishery. This new vision, outlined by DNR Director Tanner, emphasized
recreational fishing in the Michigan waters of the Great Lakes through the introduction of
non-native Pacific salmonids. Although commercial fishing was not prohibited under
this new management scheme, establishment of a recreational fishery became the top
priority for most Great Lakes fishery managers, and the commercial fishery was only

allowed to harvest surplus fish beyond what was caught by state-licensed recreational

 Id ; Bogue, supra note 11, at 312-313.
€7 Kuchenberg, supra note 40, at 79.
 Tanner, supra note 32.
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sport fishers. The DNR hoped this plan would control alewife abundance in the Great
Lakes through predation by the large, predatory salmonids and convert alewife biomass
to productive use.* Furthermore, the DNR believed the best allocation of the Great
Lakes fishery resource would be for recreational fishing since the economic value of
sport fishing outweighed the value of commercial fishing for the State of Michigan.”
They argued that commercial fishers in the upper Great Lakes were reaping the benefits
from a publicly owned resource, and that the commercial fishery should be regulated to
protect the Great Lakes fishery from further damage. However, this contradicted the
management goals of the U.S. Bureau of Commercial Fisheries, which had federal
oversight over the Great Lakes fishery. Their goals were to control the sea lamprey,
restore native lake trout populations, and work to restore the commercial fishery in the
Great Lakes.”' Thus, the new management strategy of the Michigan DNR resulted in
interjurisdictional tension over the management of the Great Lakes fishery.

The new strategy led to the enactment of a new set of regulations on the
commercial fishery aimed at reducing their fishing effort. The first restriction limited
entry into the commercial fishery of the Great Lakes by requiring that fishers have 50
fishing days in two of the preceding three years in order to obtain a commercial license.
This regulation eliminated part-time fishers from participating in the fishery and reduced

the number of commercial licenses from 1,100 in 1940 to 300 in 1968.7

¢ According to Howard Tanner, former Director of Michigan’s DNR, “Management of fish stocks [under
the new management plan] would favor the sport fishery whenever and wherever a choice had to be made.”
Id. at 32, 35-56.

™ Talhelm, D. (1979). Current Estimates of Great Lakes Fisheries Values: 1979 Status Report. Ann
Arbor, MI: Great Lakes Fishery Commission; Talhelm, D. (Winter 1979). Fisheries: Dollars & cents.
Water Spectrum, p. 9.

7" Tanner, supra note 32, at 51, 56.

7 Id. at 53-54.
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The next regulation in Michigan divided the Great Lakes fishery into recreational
fishing zones, commercial fishing zones, and rehabilitation zones — where gill net use
was prohibited. Since most of the Great Lakes waters were designated as recreational or
rehabilitation zones, commercial fishing was greatly restricted in the Great Lakes.” This
regulation was protested by commercial fishers who believed that they were being forced
into narrow, confined areas where harvest pressure would extirpate fish stocks within the
commercial zones and create conflict among fishers.”*

The third restriction that was placed on commercial fishing in the Great Lakes
was a limit on the species that could be harvested commercially. Coho salmon and perch
were prohibited from commercial harvest during 1970, and walleye was prohibited in
1973.7

The last — and most controversial — restriction on the Great Lakes commercial
fishery was the ban on gill net use in 1972, with a four-year time frame for conversion to
other commercial fishing gear.”® Sport fishers and the Michigan DNR argued that gill
nets are unselective, highly efficient gear that kills captured fish and interferes with the
recreational sport fishery.” In contrast, commercial fishers argued that gill nets are
extremely selective gear and are used by biologists and researchers since they allow

capture of live fish. Commercial fishers abhorred this ban since they considered gill nets

P Id. at 55.

™ Kuchenberg, supra note 40, at 89-90.

75 Tanner, supra note 32, at 55.

7 Opre, T. (1980, June 5). Tribal permits not valid: state to enforce Indian netting ban. Detroit Free Press,
. 6D.

g’ Gill nets: they could seriously deplete the lakes before a court ruling. (1980, July 21). Detroit Free

Press, p. 4; Connors, P.G. (1999). Michigan Indian Fishing Rights Controversy, (Research Report vol. 19,

no. 3). Lansing, MI: Michigan Legislative Service Bureau, Legislative Research Division, p. 3.
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to be the most versatile, lightweight, and affordable type of fishing gear available, and it
is the only type of fishing net that can be used in most of the waters of the Great Lakes.”®
As the controversy mounted surrounding increased restriction of the commercial
fishery in the Great Lakes, the DNR began to stock Pacific chinook salmon
(Oncorhynchus tshawytscha)’® and other game species to develop the state’s recreational
fishery.®® The stocking of chinook salmon brought a fishing frenzy to the Great Lakes as
recreational fishers sought the opportunity to catch salmon, and other Great Lakes states
followed Michigan’s management strategy of developing and prioritizing a recreational
fishery, including Ohio, Indiana, Illinois, and Wisconsin.®' As recreational fishing
became the new focus of fisheries managers in the U.S. waters of the Great Lakes,
commercial fishers lacked the political organization to take action to stop further
83

restrictions on their harvest.*> With the notable exception of the State of Wisconsin,

commercial fishers within the Great Lakes confronted a powerful coalition and a fight for

" Gill nets can be created in different mesh sizes to specifically target various species. In addition, gill nets
do not require large, powerful boats or a large workforce. Kuchenberg, supra note 40, at 90-91;
Sadewasser, S. (personal communication, November 16, 1998).

7 The introduction of salmonid species was favored by the DNR since they could be hatchery-raised so
they would not compete with other species for spawning habitat in inland streams. Other desirable
characteristics of Pacific salmonids were their brief life cycle, rapid growth, and their voracious appetite.
Tanner, supra note 32, at 38-40.

% The game species that were stocked between 1966 and 1978 by the Michigan DNR included coho
salmon, chinook salmon, lake trout, steelhead, brown trout, splake, and Atlantic salmon. One enormous
hurdle to the development of the recreational fishery was the cost of raising fish to be planted in the Great
Lakes. However, passage of the Anadromous Fish Act by the U.S. Congress in 1965, which allowed for
50/50 cost sharing between states and the federal government for anadromous fish programs, and the
collection of license fees starting in 1969, provided funding for the State of Michigan’s recreational fishery.
Between 1966 and 1978, among the game species that were planted in the Michigan waters of the Great
Lakes, there was approximately 39 million coho and 32 million chinook salmonids planted by the DNR.

Id. at 58-59, 82.

*' Id. at 47, 52.

82 Kuchenberg, supra note 40, at 102-103; Bogue, supra note 11.

* The State of Wisconsin shifted its management policy towards maintenance of a commercial fishery in
the mid-1970s in an effort to accommodate recreational and commercial fishing interests in its waters of the
Great Lakes. Fisheries of the Great Lakes. (1988). Madison, WI: University of Wisconsin Sea Grant
Institute.
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their survival as state regulatory agencies and sport fishing groups were joined by the
tourism industry in opposing commercial fishing.*

Tribal and non-tribal commercial fishers alike opposed the increased restrictions
on the commercial fishery and gill net use in the Great Lakes. Significantly, since the
ancestors of Ottawa and Ojibwa fishers in the upper Great Lakes reserved the right to fish
in historic land cession treaties with the United States government, some Native fishers
sought to challenge state regulation of tribal commercial fishing on these grounds.
Additionally, Native commercial fishers valued use of the gill net for fishing since it had
cultural significance for tribal commercial fishers whose ancestors used gill nets for
centuries.®® Awareness grew among the Native Americans of northern Michigan that
federal recognition of their tribes® and of their treaty rights was necessary to protect
them.” This realization brought the issue of state regulation of tribal fishing to the

United States judicial system.

¥ Kuchenberg, supra note 40, at 102-103.
** Tanner, supra note 2; Cleland te 1

, supra note 2; Cleland, supra note 1.
% Restrictions on treaty right tribal fishing led the Sault Ste. Marie band and the Grand Traverse band to
seek federal recognition. Weeks, supra note 1, at 41.
*7 Indians will keep fishing. (1980, June 5). Detroit Free Press, p. 6D; Bielski, V., Cornell, G. & White,
R. (1980, July 21). Indians only ask to keep their age-old right to fish. Detroit Free Press, p. 5-6.
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Chapter 2: Native Fishing Rights

Legal Rights of Native Americans under the U.S. Government

As growing numbers of settlers in tribal territories increased pressure on the
United States government to gain eastern lands from the Indians during the 1700s and
1800s, the legal rights of Native Americans under the U.S. government became a critical
issue. Confiscation of tribal lands and fraudulent land deals by white settlers led to
various outbreaks of violence between Indians and non-Indians throughout this time.'
Although the U.S. government treated Indian nations as independent sovereigns in its
formulation of international treaties with European nations,” federal Indian policy moved
towards guardianship of the tribes with the signing of the Treaty of Hopewell in 1785.°
Acting in trust for the Indians, the U.S. Congress sought to protect Native Americans
through the passage of two bills.* The first piece of legislation, the Northwest Ordinance
of 1787 (ratified by Congress in 1789), sought to increase individual ownership of land
for Native Americans, subsidize their public education, and secure legal rights and
protections of non-Indian citizens who moved to new territories.® This act also protected

Indian property from being taken without tribal consent and clarified the role of the

! Morison, S.E. (1965). Oxford History of the American People. Oxford University Press: New York, NY,
p. 445-446; Hyman, HM. (1986). American Singularity: The 1787 Northwest Ordinance, the 1862
Homestead and Morrill Acts, and the 1944 G.1. Bill. University of Georgia Press: Athens, GA, p. 22.

2 American Jurisprudence, vol. 27. (1940). Jurisprudence Publishers: San Francisco, CA, p. 547; O’Brien,
S. (1985). Federal Indian policies and international protection of human rights. In Deloria, V. (Ed.),
American Indian Policy in the Twentieth Century. (pp. 35-61). University of Oklahoma Press: Norman,
OK, p. 43.

* This treaty states, “The said Indians for themselves and their respective tribes and towns do acknowledge
all the Cherokees to be under the protection of the United States of America, and of no other sovereign
whosoever.” Treaty of Hopewell 7 Stat. 18, 19 (1785).

‘4 Hyman, supra note 1, at 28; O’Brien, S. (1989). American Indian Tribal Governments. University of
Oklahoma Press: Norman, OK, p. 258-259.

3 Northwest Ordinance of 1787, 1 Stat. 50; 5 U.S.C. Sec. 479.

¢ Hyman, supra note 1, at 23-24.
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United States government as a protector of Native property and rights.” The second law
that helped define the role of the United States government towards Native peoples was
the Trade and Intercourse Act of 1790.% This law was supposed to protect Indian land
from being purchased by any entity other than the United States® and made it a crime to
trespass on Indian lands.'® Yet, at the same time that the U.S. Congress sought to enact
legislation that would protect Native Americans on their lands, the principle of “first
discovery” erased Native rights to the lands upon which they had resided since 900 B.C.
when it emerged from the historic case decision of Johnson v. McIntosh (1823).""

In Johnson, Justice Marshall held that “the exclusive right of the United States to
extinguish [Native] title, ...has never...been doubted”.'? In this case, he also decided that
only Europeans could “discover” land; therefore, the United States owned lands occupied

by Indians because these Native peoples were “fierce savages.”'> Other judges supported

7 The Northwest Ordinance stated,
The utmost good faith shall always be observed towards the Indians; their land and property shall
never be taken from them without their consent; and in their property, rights and liberty, they
shall never be invaded or disturbed, unless in just and lawful wars authorized by Congress; but
laws found justice and humanity shall from time to time be made, for preventing wrongs being
done to them, and for preserving peace and friendship with them.

Northwest Ordinance, supra note 5, at 52.

* Trade and Intercourse Act of 1790, 1 Stat. 137.

% This law stated,
That no person shall be permitted to carry on any trade or intercourse with the Indian tribes,
without a license for that purpose...for the use of the United States, conditioned for the true and
Jaithful observance of such rules, regulations and restrictions, as now are, or hereafter shall be
made for the government of trade and intercourse with the Indian tribes... That no sale of lands
made by any Indians or any nation or tribe of Indians within the United States , shall be valid to
any person or persons, or to any state.

Id at 137.

' This act also stated,
Such offender or offenders shall be subject to the same punishment, and shall be proceeded
against in the same manner as if the offense had been committed within the jurisdiction of the state
or district to which he or they may belong, against a citizen or white inhabitant thereof.

Id at 138.

"' Johnson v. McIntosh, 21 U.S. (8 Wheat) 543 (1823).

2 Id. at 585.

" According to Jennings, “first discovery” was one of five principles used by Europeans in their assertion

of sovereignty over American territory and its people. Jennings, F. (1975). The Invasion of America:
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this idea of “first discovery” and the taking of land from Indians since they believed that
Christians could rightfully dominate over non-Christians.'* As their rights to land were
eroded under the principle of “first discovery,” Native rights to self-governance were also
challenged on other bases in the courts.

In the decision Cherokee Nation v. Georgia (1831)," Indians asked the Supreme
Court for injunctive relief from laws enacted by the State of Georgia that eliminated all
their rights based upon the first article of the United States Constitution.'® They argued
that the relation of Indians to the United States government under this section of the
Constitution grants them rights to self-governance without interference by state law.
Justice Marshall, however, decided that since the Cherokee Indian tribe was not
considered foreign nations,'’ they were not granted standing to bring a suit against the
State of Georgia under the U.S. Constitution.'®

Chief Justice Marshall did, however, somewhat contradict this opinion the

following year in Worcester v. Georgia (1832)'° where he recognized Native sovereignty

Indians, Colonialism, and the Cant of Conquest. University of North Carolina Press: Chapel Hill, NC, p.
105-106, 127.
4 Johnson v. Mc'Intosh, supra note 11, at 573-574; Caldwell-Hill, J.L. (1996). Environment, regulations,
and Native Americans. Northern Kentucky Law Review, 24(1-2), p. 84-85.
'3 Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
' The first article states, “The Congress shall have power...to regulate commerce with foreign nations, and
among the several States, and with the Indian tribes.” U.S. Constitution, Article I, Sect. 8, clause 3 (1787).
7 Justice Marshall declared that,
[Indians are)...denominated domestic dependent nationsl...they are in a state of pupilage. Their
relation to the United States resembles that of a ward to his guardian... They and their country are
considered by foreign nations, as well as by ourselves, as being...completely under the sovereignty
and dominion of the United States.
Cherokee Nation v. Georgia, supra note 15, at 17.
'* In his decision, Marshall held, “[T)he majority is of opinion that an Indian tribe or nation within the
United States is not a foreign state in the sense of the constitution, and cannot maintain an action in the
courts of the United States.” Cherokee Nation v. Georgia, supra note 15, at 20; Lyons. O. (1992). Exiled
in the Land of the Free: Democracy, Indian Nations and the U.S. Constitution. Clear Light Publishing:
Santa Fe, CA, p. 288.
' Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).
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as a legitimate right.”’ In this decision, he stated that Indians were independent nations
with exclusive authority over their territory.?! Furthermore, Justice Marshall emphasized
that the role of the U.S. government was to protect the land and rights of Native
Americans, based upon historic treaties — particularly the Treaty of Hopewell.?2 Thus, he
declared Georgia’s laws that erased Indian rights null and void.*

The decision Worcester v. Georgia was critical to Indian rights since it was not
distinguished from Johnson v. McIntosh or Cherokee Nation v. Georgia, and it essentially
recognized the rights of Native Americans to their lands and protection of the United

States government.?* Importantly, as subsequent court decisions recognized the rights of

X Cohen, F. (1942). Handbook of Federal Indian Law. University of New Mexico Press: Albuquerque,
NM, p. XXIV; Prucha, F.P. (1994). American Indian Treaties: The History of a Political Anomaly.
University of California Press: Berkley, CA, p. 167.
2! In Worcester (1832), a Caucasian minister was prosecuted and jailed under Georgia’s law that made it
illegal for any non-Indian to live on Indian land without permission from Georgia’s governor and without
taking an oath of allegiance to the State of Georgia. His defense was similar to that of the Cherokee
Indians in the Cherokee Nation case a year earlier.  In his decision, Justice Marshall stated, .../ndian
nations had always been considered as distinct, independent political communities, retaining their original
natural rights, as the undisputed possessors of the soil, from time immemorial, with the single exception of
that imposed by irresistible power.” Worcester v. Georgia, supra note 19, at 559.
2 By placing themselves under the protection of the stronger U.S. government, Justice Marshall decided
that the Indian nations did not surrender their independence and right to self-governance. He stated,
[T)he settled doctrine of the law of nations is, that a weaker power does not surrender its
independence - its right to self-government — by associating with a stronger, and taking its
protection... [Upon signing the Treaty of Hopewell] the strong hand of government was interposed
to restrain the disorderly and licentious from intrusions into their country, from encroachments on
their lands, and from those acts of violence which were often attended by reciprocal murder. The
Indians perceived in this protection only what was beneficial to themselves — an engagement to
punish aggressions on them. It involved, practically, no claim to their lands, no dominion over
their persons. It merely bound the nation to the British crown, as a dependent ally, claiming the
protection of a powerful friend and neighbour, and receiving the advantages of that protection,
without involving a surrender of their national character. [Emphasis added.]
Id. at 562-563; O’Brien, S. (1991). Tribes and Indians: With whom does the United States maintain a
relationship? Notre Dame Law Review, 66(5), p. 1464.
3 This decision angered the State of Georgia, and it was not implemented or enforced. Andrew Jackson —
Governor of the State of Georgia at that time — declared, “John Marshall has made his decision. Now let
him enforce it.” Georgia promptly held a lottery to distribute the Cherokee lands, and these Indians were
forced to leave their lands. Morison, supra note 1, at 450.
# Chaudhuri, J. (1985). American Indian policy: An overview. In Deloria, V. (Ed.), American Indian
Policy in the Twentieth Century. (pp. 15-33). University of Oklahoma Press: Norman, OK, p. 23-25.

30



Indians to regulate their own affairs® — regardless of their protection under the U.S.
government®® — they also emphasized the plenary power of the U.S. Congress over Native
Americans.”’

As the court system defined the legal rights of Indians, the demand for tribal lands
continued to increase, and the government sought ways of peacefully compelling Indians
to leave the eastern United States.”® With treaties and other documents establishing their
guardianship role towards the Indians, the U.S. government began to formulate plans
during President Monroe’s administration for concentrating Indians west of the
Mississippi into the unsettled territory of the Louisiana Purchase.?’ In the 1820s,
piecemeal removal of Indians began when tribes in the Old Northwest and southern

territories were given the choice of removal from their lands or remaining on their lands

3 Although Indian tribes are not recognized as foreign nations or states, they are considered distinct
political entities. The court held in United States v. Kagama (1887), “The Indians have always been
recognized as having a semi-independent position...as a separate people, with the power of regulating their
own internal and social relations.” 118 U.S. 375; American Jurisprudence, supra note 2, at 546-547.
* Worcester v. Georgia, supra note 19, at 559.
7 In United States v. Kagama (1887), Justice Miller stated,
[T]hese Indians are within the geographical limits of the United States. The soil and the people
within these limits are under the political control of the Government of the United States... The
territorial governments owe all their powers to the statutes of the United States, conferring on
them the powers which they exercise, and which are liable to be withdrawn, modified, or repealed
at any time by Congress.
United States v. Kagama, supra note 25, at 379.
Furthermore, the court held in Lone Wolf'v. Hitchcock (1903) that although the Indian right of
occupancy of tribal lands is sacred,
When...treaties were entered into between the United States and a tribe of Indians it was never
doubted that the power to abrogate existed in Congress, and that in a contingency such power
might be availed of from considerations of governmental policy, particularly if consistent with
perfect good faith towards the Indians.
187 U.S. 553, 565-566.
2 The government could not forcibly remove these Native people from their land, and was bound to protect
the Indians by law and previously signed treaties, such as the Treaty of Ghent. The United States entered
into the Treaty of 1814 with Great Britain to end hostilities of the War of 1812. In the Treaty of Ghent, the
United States agreed to honor all rights of Indians. Specifically, the United States agreed in the Treaty of
Ghent to “restore to such tribes or nations, respectively, all the possessions, rights, and privileges, which
they may have enjoyed or been entitled... previous to such hostilities.” 8 Stat. 218, p. 222-223; Updyke,
F.A. (1915). The Diplomacy of the War of 1812. John Hopkins Press: Glouchester, MA, p. 226-227;
Prucha, supra note 20, at 132.
» Morison, supra note 1, at 445; Pevar, S.L. (1992). The Rights of Indians and Tribes. @™ ed). Southern
Illinois University Press: Edwardsville, IL, p. 4.
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and becoming United States citizens. Those who chose to leave were promised new
lands in exchange for their land, along with payments for travel expenses and
improvements that were necessary on their new land.*°

Indian removal escalated under President Jackson, a strong proponent of Indian
removal, after he encouraged Congress to enact the Indian Removal Act in 1830.3' This
act allowed eastern lands to be exchanged with the Indians residing in states or territories
for their voluntary removal west of the Mississippi River, and it promised Indians
protection on their new lands.*> Although the Removal Act was intended to encourage
removal of Indians from eastern lands, many were forced to leave their lands, while
others chose not to leave.”® At this time, the U.S. government also began initiating land
cession treaties to gain Native lands peacefully and satisfy the desire and increasing
demand of settlers for additional land.** Thus, the period from the 1830s until the 1870s

was a time of Indian removal from their lands.>*

3 Morison, supra note 1, at 446.

*! Indian Removal Act, 4 Stat. 411 (1830).

32 The Removal Act stated,
[1]t shall and may be lawful for the President of the United States to cause so much of any
territory belonging to the United States, west of the river Mississippi...to be divided into a suitable
number of districts, for the reception of such tribes or nations of Indians as may choose to
exchange the lands where they now reside, and remove there. That it shall and may be lawful to
cause such tribe or nation to be protected, at their new residence...and to have the same
superintendence and care over any tribe or nation in the country to which they may remove, as
contemplated by this act... Provided that nothing in this act contained shall be construed as
authorizing or directing the violation of any existing treaty between the United States and any of
the Indian tribes.

Id at 411-412. This act also provided payment for removal, one year’s subsistence, and compensation for

improvements to the lands.

 Prucha, supra note 20, at 198.

 Federal commissioners bribed chiefs and usually intoxicated Indian representatives to obtain their

signatures on treaties. Indians were also persuaded to sign by federal officials that urged Indians to sell

improvements for cash to pay off their debts with white settlers. Morison, supra note 1, at 445.

% Besides land cession treaties, Indians lost their lands to speculators through fraudulent land deals.
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