LIBRARY ]

Michigan State
University L
SRR




ABSTRACT
LAW AND EXPERIENCE IN THE EARLY REPUBLIC:

THE EVOLUTION OF THE DARTMOUTH COLLEGE DOCTRINE,
1780 - 1819

By

Bruce Arthur Campbell

In 1819, the United States Supreme Court announced

its decision in the case of Trustees of Dartmouth College

v. Woodward. Chief Justice John Marshall set forth the

Dartmouth College doctrine, the rule that a charter of a

private corporation is a contract protected by the federal
constitution from arbitrary amendment or repeal.
This study seeks to discover in the first instance

why the Supreme Court announced the Dartmouth College

doctrine as a principal of constitutional law. On a higher
level of historical generality, since it represented a

consolidation of forty years of development, Dartmouth College

merely serves as a point of reference for a broad analysis
of the growth of an American system of political economy and
of a number of institutions of higher education, with par-
ticular attention to the relationship between government
and corporations in each field.

Since the American post-Revolutionary mind had a dual

aspect, at once legalistic and pragmatic, both law, in the
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sense of traditional legal thinking, and experience are
crucial elements in the development of the statutory and
case law of corporations after 1780.

This study is organized topically around a central

core, the Dartmouth College case. Chapter I describes the

case itself. Subsequent chapters discuss the various legal
and experiential elements which contributed to the decision,
including the English law of corporations, the American
experience with charitable and business corporations, and
the doctrinal foundation for the decision in both consti-
tutional and non-constitutional law.

Various legal elements made significant contributions

to the formation of the Dartmouth College doctrine. Initially,

English law provided fundamental conceptions of the corpora-
tion which became the starting point of American analysis.
The British also had a well developed law of charitable
corporations, but American lawyers and judges disagreed as
to its interpretation and application. By 1819, a series

of decisions on public contracts had laid a doctrinal foun-

dation for the Dartmouth College decision in constitutional

law. Although the Supreme Court was originally split on the
reach of the contracts clause, a majority finally decided
to restrict the protection of the clause to contracts con-
cerning property.

American experience with both business and charitable
corporations likewise made significant contributions to the

formation of the Dartmouth College doctrine. Between 1780
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and 1819, the process of chartering business corporations
invited the conclusion that a charter represented a bargain

or contract between the corporators and the legislature, and
there was widespread agreement that the business corporation
charter was the measure of corporate rights. Moreover,
legislatures usually respected chartered rights. In contrast,
governmental treatment of educational corporations showed

no such theoretical or practical unity. From the late
colonial period to 1819, legislatures seriously threatened

or actually attacked seven colleges, including Dartmouth,
damaging each to some degree. It was obvious from the record
that neither government nor education would be well served

by allowing these legislative raids to continue. Consequently,
the Supreme Court used its constitutional power to restrict
state legislative control over private educational corporations.
Since there was, apart from property, no developed law of
civil liberties on which to draw, the Court defined the

Dartmouth College issues in terms of private property, and

rationalized its decision in terms of those publicly accepted
operational principles which informed governmental relations

with business corporations.
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INTRODUCTION

In 1819, the United States Supreme Court announced

its decision in the case of Trustees of Dartmouth College

v. Woodward. In his opinion for the Court, Chief Justice

John Marshall set forth what has come to be known as the

Dartmouth College doctrine, the rule that a charter of a

private corporation is a contract protected by the federal

constitution from arbitrary legislative amendment or repeal.
This study seeks to answer in the first instance two

closely related questions. The first is, Why did the Supreme

Court announce the Dartmouth College doctrine as a principle

of constitutional law? The second, What was the substance

and meaning of the Dartmouth College decision in the context

of the early national period? On a higher level of historical
generality, since it represented a consolidation of forty

years of development, Dartmouth College merely serves as a

point of reference for a broad analysis of the growth of

an American system of political economy and of a number of
institutions of higher education, with particular attention
to the relationship between government and corporations in
each field. Ultimately, the theme is the way in which in-
dividuals, special interest groups, political factionms,
legislatures, and courts cooperated or, in the case of higher

education, failed to cooperate in the formation and definition
1
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of the American constitutional order between 1780 and 1819.
The legal and historical method of analysis employed
in this study owes much to the instrumental theory of law
which has come into favor in the middle decades of the twen-
tieth century. All of those who subscribe to this theory
emphasize social factors and operational results over tra-
ditional legal analysis as the most important elements of
the adjudicatory process. The most extreme commentators
treat all legal analysis in judicial opinions as mere ration-
alization for decision reached on wholly non-legal grounds
of personal prejudice, political preference, or economic
self-interest. Others view the social and political factors
which influence a decision as of prime importance, but do
allow that formal analysis can have some impact on events
by influencing the direction of judicial thought.
The instrumental theory has had a beneficial effect
on the writing of American constitutional and legal history.
Although law reviews continue to publish useful research
into doctrinal development of particular points, sophisticated
legal historians, both within and without the legal profession,
have moved far beyond the old legal history to emphasize the
interaction between the legal system as a whole and society
at large. The most successful exponent of this approach
has been James Willard Hurst. In some of his earlier
writings, Hurst took a broad over-view of the actual oper-
ation of major social insitutions in order to discover those

"'working principles,' principles defined and expressed

primarily by action" which moved society in the nineteenth
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century. More recently, Hurst has applied his theory of legal

history to give a generally satisfactory account of the
relationship between legal institutions and economic develop-
ment in a single industry in the state of Wisconsin.l
Although the instrumentalist theory generally and
the example of Willard Hurst in particular pointed the way,
much evidence suggested that a modification of the general
approach was necessary for the period 1780-1819. Especially
after the turn of the nineteenth century, it is true, lawyers,
judges, and the public everywhere examined the economic and
social implications of important cases and legal problems.
However, unless a given problem was virtually unprecedented,
people also seriously discussed it in terms of received law
and general legal concepts. The mind of the early nineteenth
century, then, had a dual aspect, at once pragmatic and
legalistic. Accordingly, while recognizing the importance
of social factors as causal elements in legal development,

this study has given an independent status to traditional

lJames Willard Hurst, Law and the Conditions of Freedom
in the Nineteenth-Century United States (Madison: University
of Wisconsin Press, 1956), 5. Law and Social Process in
United States History (Ann Arbor: University of Michigan
Law School, 1960), 1. Law and Economic Growth: The Legal
History of the Lumber Industry in Wisconsin, 1836-1915 (Cam-
bridge: Belknap Press of Harvard University Press, 1964).
For a competent summary and generally laudatory review of
Hurst's work to 1970, see Harry N. Scheiber, "At the Border-
land of Law and Economic History: The Contributions of
Willard Hurst," American Historical Review, LXXV (Feb.,
1970), 744-756. The best current discussion of the writing
of American legal history is Lawrence M. Friedman, "Some
Problems and Possibilities of American Legal History," in
Herbert J. Bass, ed., The State of American History (Chicago:
Quadrangle Books, 1970), 3-21.
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legal and doctrinal analysis. Where legal argument figured

prominently in public debate and court-room discussion, an

attempt has been made to assess the quality of the argument
in its legal dimension, and to determine so far as possible
its impact on the course of events.

In order effectively to apply this scheme of analysis,
a number of special concepts had to be used. Some of these
require definition at the outset. Among the concepts peculiar
to the legal system which must be understood are "contract"
and the distinctions between judicial decisions and judicial
opinions, between law and experience, and between procedure
and substance. Finally, there are both legal and functional
differences between educational and business corporations
which must be explained.

A "contract" is a legally enforceable agreement between
two or more parties. Leaving aside special situations which
are irrelevant here, the only enforceable agreements are
bargains, in which each party makes a commitment or gives
up something in order to induce the promise or performance
of the other party. That which is promised or paid is
referred to as "consideration." Thus, in non-legal language,
A, a builder, might agree to build a small office building
for B. If B does not have the cash to pay for the construc-
tion, the builder might agree to accept B's promise to pay
in the future, with the further agreement that A may collect
the rents until the debt is paid off. 1In legal terms, A
and B have a contract, with A's consideration being the

promise to construct the building and B's consideration
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being the promise to pay, additionally supported by the

agreement that A may collect the rents. In the normal
course of events, A would begin to spend money on the
building in reliance on B's promise to pay and the security
arrangement. When this has happened, modern commentators
refer to A as having a "reliance interest" in the contract.
The old law had no such neat and compact term for this
phenomenon, but referred to money spent or action taken on
the "faith" of the contract. The conception of a contract
as a bargain and the associated legal ideas of consideration
and reliance are important for the proper interpretation of
the American system of political economy as it evolved from
1780 to 1819.

When commentators discuss an appellate judicial decision,
they often draw a distinction between the decision itself
and the supporting opinion. The decision is what was actually
decided, in fairly explicit legal or operational terms. A
full opinion, on the other hand, is an elaborate judicial
statement of the legal bases for the decision, of the limits
of the ruling, and of the reasons for reaching the decision.
Most opinions are designed principally to justify the decision
to the legal profession and the public, and facilitate the
use of the decision in subsequent analogous cases. Of course,
they vary widely in quality. Some opinions are frank declara-
tions of actual reasons why decisions were reached. Others
are deliverately ambiguous on important points, or are

artfully constructed rationales designed to justify decisions
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reached on largely unstated non-legal grounds.

A related distinction is one between "law" and "experi-
ence." Law in this context is a special body of thought, an
ideational system with a special language in terms of which
social reality is redefined and analyzed. Law is most con-
cretely embodied in judicial opinions, legal treatises,
statutes, and constitutions. "Experience" as a component
of judicial decision refers broadly to the judicial assess-
ment of the equities of the case at hand, of the larger
requirements of the economic, political, and social systems,
and of the lessons of history, apart from purely legal
considerations or the intellectual apparatus of the law.

The "experience" which judges bring to bear in the processes
of decision is an uncertain compound of both individual
value judgments based on personal interest and prior ex-
perience, and more objective social analysis.

A final important analytical distinction is between
procedural and substantive law, and more particularly between
jurisdiction, a branch of procedure, and substance. Essen-
tially, procedure is a complicated framework of rules by
which the legal system itself operates, a sort of legal
means through which results are reached. Thus, procedure
applies within the legal system, and while it often influences
or determines results, it does so only secondarily, through
its operation on the parties and the court inside the legal
process. Jurisdiction is merely that branch of procedure
which deals with the legal authority of a court to hear

a particular case and to grant a particular remedy. In
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most cases involving two parties, jurisdiction is absolute.
Either the court can hear the case or it cannot, and if it
cannot the parties are sent on their way, regardless of

any considerations of justice. Substantive law, on the

other hand, is a set of rules by which society at large is

to conduct itself and by which the courts decide the merits
of cases brought to them for decision. Thus, in a typical
contract case, the court will apply one set of rules to
determine whether or not it has jurisdiction, and another

set of rules to determine whether a contract has been made,
what its terms are, and whether the contract has been breached.
It is fundamental to the legal system that jurisdiction and
other procedural matters are to be treated separately from
the substantive questions. To do otherwise would be absurdly
to confuse means with ends, to allow the means to determine
results in cases where there is no necessity for doing so.

Since Dartmouth College applied to both educational

and business corporations, a full analysis of the decision
requires an understanding of the important legal and func-
tional differences between the two types of corporations

in the early national period. Business corporations existed
almost exclusively as economic entities, invested in and
owned by individual stockholders, operated in the market

for profit, and regulated by the state with economic matters
principally in mind. Educational corporations, on the other
hand, were in a much different sphere. They had neither
stocks, investors, profits, nor dividends. The corporations'

physical assets rarely had a productive capacity apart from
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education itself, and if educational institutions could

be said to be selling services in a market, it was nonetheless
a highly restricted and peculiarly impoverished one. Although
education undoubtedly helped to increase economic activity

in the long run, the daily operation of educational corpora-
tions had a negligible immediate impact beyond the locality

in which the school was situated. For these reasons, states
did not pay much attention to the economic aspects of
educational institutions, except where public property or
appropriations were directly involved. Rather, legislatures
were much more likely to be concerned with the political
ideology, religious persuasion, and partisan allegiance of
administrators and faculty, matters which were irrelevant

to the governmental regulation of business enterprise.

The subject matter and method of analysis has necessarily
influenced the selection and use of sources. Although
secondary sources offered leads into the raw materials and
often provided necessary background information, the major
elements of the study were constructed from a number of
types of primary sources. State session laws were funda-
mental. In the period under consideration, nearly every
corporation received a special charter and many received
special charter amendments, so it was possible to determine
at the outset exactly what legislatures did and did not
do with regard to corporations. Of course, statutes alone
would not tell the full story and standard sources of

political history, that is, newspapers, pamphlets, addresses,
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and the like, had to be consulted in order to discover the

contours of debate and the economic and political interests
which actually prompted legislative action. Even more
significant, appellate court decisions in corporate and some
non-corporate cases at both the state and federal levels
revealed how the legal system thought about and resolved
important problems which had often been the subject of
intense public debate. Finally, treatises by contemporary
British and American authors provided suggestive consoli-
dations and interpretations of existing law.

The study is organized topically around a central

core, the Dartmouth College case. Chapter I describes the

case itself. Subsequent chapters discuss the various legal
and experiential elements which contributed to the decision.
Chapter II briefly describes the British law of corporations
as it had evolved to the early nineteenth century. Chapter
III analyzes the American experience with charitable corpora-

tions, and relates this experience to the Dartmouth College

decision. Chapters IV through VI examine various aspects
of the growth of the business corporation and its relation-
ship to government between 1780 and 1819. Chapter IV
discusses the development of the Massachusetts political
economy in these years. Chapter V surveys the essential
features of Virginia's political economy, and adds an
examination of Chief Justice Marshall's continuing involve-
ment in his state's economic activity. Chapter VI offers a
survey of the essential features of the political economies

of other states. Moving away from state developments,



10
Chapter VII examines the Supreme Court's laying of the

doctrinal foundation for Dartmouth College, with special

attention to the area of public contract. In conclusion,
Chapter VIII draws the separate elements into a unified

summary analysis of the Dartmouth College decision.




THE DARTMOUTH COLLEGE CASE

Dartmouth College has its origins in the discovery
of the Indian and missionary education business by the Reverend
Eleazar Wheelock, an obscure, impecunious, and ambitious
pastor in colonial Lebanon, Connecticut. Wheelock had been
preparing Indians for college and missionary work for several
years when, in 1755, Colonel Joshua More granted about two
acres of land in Lebanon to Wheelock and three others as
trustees for an expanded Indian charity school. The grant
transformed Wheelock's school from a wholly personal operation
into something of a legal institution. The trusteeship created
in 1755 was the direct legal ancestor of the Dartmouth College
board which would successfully defend itself from attack by

the New Hampshire legislature sixty years later.l

lrhis account of Dartmouth College up to 1815 is taken
largely from the following: Frederick Chase, A History of
Dartmouth College and the Town of Hanover, New Hampshire,
ed. by John K. Lord (Cambridge: John Wilson and Son, 1891).
Hereafter cited as Dartmouth College. John K. Lord, A His-
tory of Dartmouth College: 1815-1909 (Concord, N. H.: Rum-
ford Press, 1913). Hereafter cited as History of Dartmouth
College. John M. Shirley, The Dartmouth College Causes and
the Supreme Court of the United States (St. Louis: G. E.
Jones and Company, 1879.) Hereafter cited as Dartmouth
College Causes. Leon Burr Richardson, History of Dartmouth
College. 2 vols. (Hanover, N. H.: Dartmouth College
Publications, 1932). Jere R. Daniell, II, "Eleazar Wheelock
and the Dartmouth College Charter," Historical New Hampshire,
(Winter, 1969), 3-31. Hereafter cited as "Wheelock and the

11
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Wheelock was a determined promoter, and the school

prospered. In the years after 1755, it received money and
expressions of support from the Connecticut, Massachusetts,
and New Hampshire colonial legislatures, from both Scottish
and English missionary societies -- a tribute to Wheelock's
political skill -- and from various individual patrons.
Although Wheelock petitioned the Connecticut legislature

for incorporation, the assembly refused, and as a consolation
granted an official legislative endorsement of the school and
formal authority to make a public appeal for funds in Con-
necticut. Even this Wheelock could put to good use. 1In
1765, he sent the Reverend Nathaniel Whitaker and Occom, one
of the first Indian graduates of the charity school, on a fund-
raising expedition to England. Armed with the legislative
testimonial and the preaching abilities of Occom the pair
were able to enlist the considerable promotional skills of
the Earl of Dartmouth and other prominent London figures.
Whitaker and Occom collected over %9000 in England alone,

including 5200 from the king, a large sum for such a small

Dartmouth College Charter." The most balanced and

by far the best short summary of the background of the Dart-
mouth College case is Maurice G. Baxter, Daniel Webster and
the Supreme Court (Amherst, Mass.: University of Massachu-
setts Press, 1966), ch. IV, and esp. 65-72. Hereafter cited
as Webster. On Eleazar Wheelock, see James D. McCallum,
Eleazar Wheelock, Founder of Dartmouth College (Hanover,

N. H.: Dartmouth College Publications, 1939). Hereafter
cited as Wheelock. For an assessment of Wheelock's
character and career, see Richardson, History of Dartmouth
College, I, 189-193. On the early beginnings of Moor's
Charity School, see Chase, Dartmouth College, 8, 10-11, 16.
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operation as Wheelock's school.?2

Wheelock would have been fully convinced that this
was the age of benevolence had the £9000 been turned over to
him directly, but for the moment the fund seemed a mixed
blessing. Dartmouth and the other major English contributors
made themselves trustees of the fund and insisted not only
that they retain possession and full control of its expen-
diture but also that Wheelock execute a deed of trust placing
his office and his school under their control. Faced with a
final choice, Wheelock probably would have sacrificed the fund
in order to keep his school, but he set out to keep the school
without losing the funds. Securing expert legal advice --
Wheelock seems always to have had expert legal advice -- he
prepared no less than ten drafts of the proposed trust. As
finally accepted by the English trustees, the deed provided
for two sets of trustees. An American board was essentially
an expanded version of the trust created on paper in 1755,
and was to hold all donations received by the school in
America. The English board, led by Dartmouth, was to hold
all money granted to the Indian charity school in Europe.
Wheelock, according to the trust deed, was founder and

President, and was to have the power to name his successor,

20n early support for the school, see Chase, Dartmouth
College, 16, 23, 26, 28-29, 36. For attempts to secure a
charter and the receipt of the Connecticut legislative en-
dorsement, Ibid., 14-15, 37-38. On the English expedition,
see Ibid., 46-68 passim, and, generally, Leon Burr Richard-
son, ed., An Indian Preacher in England, Being Letters and
Diaries Relating to the Mission of the Reverend Nathaniel
Whitaker to Collect Funds in England for the Benefit of Eleazar
Wheelock's Indian Charity School, from Which Grew Dartmouth
College (Hanover, N. H.: Dartmouth College Publications,
1933).
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subject to the approval of both boards. By choosing as American

trustees his friends and associates who understood that their
purpose was not to govern the school or to question the
president's decisions, Wheelock retained effective control
over his Indian school and its property. In practice, the
English board was too distant to exercise effective control
even over the expenditure of the English funds.3

With the English fund at his disposal, Wheelock's bar-
gaining position was strong as he set out to improve his sit-
uation in America. He let it be known that he was going to
move the school from Connecticut, and invited bids from
colonies and localities interested in attracting an endowed
charity school. One of the benefits Wheelock would try to
insist upon was a charter of incorporation for his enter-
prise. As early as 1755, Wheelock's friend and principal
legal advisor William Smith, Sr., of New York, a provincial
attorney general and later an associate justice of the su-
preme court, advised him to secure a charter. In March,
1767, Smith again strongly recommended incorporation.
"This is the only way," he wrote, "to render the project
permanent, to secure wisdom and council equal to the work,
to defend it against opposition, and to encourage future

donations." However, only Governor John Wentworth of New

Hampshire offered incorporation as a part of his bid.

3On Wheelock's early troubles with the English, see
Richardson, History of Dartmouth College, I, 62; Chase,
Dartmouth College, 55-56, 67-68. The original deed of trust
1s reprinted 1in Shirley, Dartmouth College Causes, 48-52.




15

Wheelock quickly accepted, and prepared to reorganize his
school once again.4
The problem of drafting a charter was similar to the
problem of drafting the English trust deed two years previously.

Wheelock wished to extend his enterprise as far as possible
while retaining at least a de facto control over the whole
operation. Thus he again sought legal advice, and himself
searched the charters of other incorporated educational in-
stitutions for ideas. The charter of the College of New Jer-
sey, which had been issued in revised form in 1748, proved
to be a suitable model.5
In August, 1769, Wheelock sent Governor Wentworth a
draft charter for an "academy." He included a cover letter
containing the following postscript: "If proper, to use the
word 'College' instead of 'Academy' in the charter, I shall
be well pleased with it." Wheelock had considered expanding
his school to a college for white missionaries as early as

1763. New Hampshire seemed a likely place. The province

had not incorporated schools to interpose objections, and

4Daniell, "Wheelock and the Dartmouth College Charter,"
6-10, 21-22. Shirley, Dartmouth College Causes, 21. Smith
to Alexander Phelps, March 30, 1767, in Ibid., 24. Chase,
Dartmouth College, 12, 95. For the various offers to Wheelock,
see Ibid., 90-91, 95-96, 98, 100-102. Richardson, History
of Dartmouth College, 79-84.

5Shirley, Dartmouth College Causes, 34-35. Chase,
Dartmouth College, 115. Daniell, "Wheelock and the Dartmouth
College Charter," 23. The Charter of the College of New
Jersey, issued Sept. 14, 1748, is reprinted in Thomas Jef-
ferson Wertenbaker, Princeton, 1746-1896 (Princeton, N. J.:
Princeton University Press, 1946), 396-404.
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local Congregational ministers were sympathetic to the
proposal. Fortunately, the Governor accepted Wheelock's
suggestion, and the academy was advanced to the status of
a college.6
The document that finally issued in the name of George
III on December 13, 1769, provided for the establishment
of "Dartmouth college for the education of the Indian tribes
. . « and also of English youth and others." The preamble
labelled Wheelock the founder of the Indian charity school.
The charter itself specifically named him "founder" of the
college, and made him first president with the power to appoint
his successor, whom the trustees could reject by a majority
vote. Twelve trustees of Dartmouth College were incorporated
"forever," with "perpetual succession and continuance." The

board would be self-perpetuating, filling its own vacancies.

The original trustees included five officers of the New Hampshire

6Daniell, "Wheelock and the Dartmouth College Charter,"
6, 10, 13-14, 21-22. Wheelock to Wentworth, Aug. 22, 1769,
in Shirley, Dartmouth College Causes, 29. Wentworth was
anxious to have the new institution located in his province,
so he usually conceded to Wheelock on disputed charter pro-
visions. On Oct. 18, 1769, the Governor wrote to Wheelock
that he wished "to serve the public Charity under your care."
The next day, Wheelock's agent in New Hampshire, Alexander
Phelps, wrote that the Governor had "given up almost every
thing I asked." On Oct. 28, Wentworth's chief legal advisor,
Judge William Parker, wrote Wheelock that he had "spent
considerable time with the governor . . . to prevail on him
to make such concessions as would suit the gentlemen with
you." 1Ibid., 29, 33, 35. The independence of Dartmouth
College from both church and state was thus in large part
Wheelock's doing. Later, as the institution got under way,
Wentworth tried unsuccessfully to dominate Wheelock.
Lawrence Shaw Mayo, John Wentworth: Governor of New Hampshire,
1767-1775 (Cambridge: Harvard University Press, 1921), 116-
118.
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government, the Governor, three Council members, and the

Speaker of the House. Significantly, however, these men were
not made trustees ex officio, but became members of the board
as individuals, thus being subject to replacement according
to the same rules as the other original trustees. At Gover-
nor Wentworth's insistence and with Wheelock's apparent ap-
proval Dartmouth College was placed on a partially non-
sectarian basis. The charter forbade the college to exclude
"any Person of any religious denomination whatsoever from
free and equal liberty and advantage of Education . . . on
account of his . . . speculative sentiments in Religion and
his . . . being of a religious profession different from the
o« o o Trustees."7
Initially, the new educational institution was well-
supported by the New Hampshire establishment. Many prominent
citizens helped with grants of land, much of which had been
pledged even before the charter had been issued. In January,
1770, about a month after Dartmouth was chartered, Governor
Wentworth fulfilled an earlier promise by granting Landaff
township to the college. (Unfortunately, the Landaff grant
subsequently failed, and the legislature had to substitute

another tract.) On December 19, 1771, Wentworth made a second

7Daniell, "Wheelock and the Dartmouth College Charter,”
3, 23-31. The charter is reprinted as part of the special
verdict in Trustees of Dartmouth College v. Woodward, 4 Wheaton
518, 519-537 (1819). Hereafter cited as Dartmouth College.
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grant to the college.8

The New Hampshire legislature was less generous than
the governor and many private citizens. It had no official
connection with the founding and endowment of the college,
and gave only occasional financial help after 1769. For
example, the legislature granted the college a township to
substitute for the failed Landaff grant on February 5, 1789.
Other grants of land were made in 1792 and 1807. In 1795,
the legislature gave permission for the college to raise
$15,000 by lottery, but this, of course, required no state
expenditures. According to Shirley, the legislature also
gave the college $900 in 1805, but published laws and
resolutions of the New Hampshire legislature contain no record

of this particular grant.9

8Daniell, "Wheelock and the Dartmouth College Charter,"
15-16. Chase, Dartmouth College, 121. Charter recital,
Dartmouth College, 4 Wheaton, 522. Shirley, Dartmouth College
Causes, 8, 26, 53-58, 361. The language of Wentworth's 1770
grant, reprinted Ibid., 53-55, is not that of a public official
founding a public institution, but reflects an assumption that
the grant is merely one among many already made to a worth-
while enterprise.

dact of Feb. 5, 1789, Nov. Sess., 1789, ch. 46, Laws
of New Hampshire, 10 vols. (Various imprints: 1904-1922),
V, 396-397. Resolution of Dec. 20, 1792, Nov. Sess., 1792,
Ibid., VI, 96. Act of June 18, 1807, June Sess., 1807, ch.
54, Ibid., VII, 601-602. Act of Dec. 31, 1795, Dec. Sess.,
1795, ch. 26, Ibid., VI, 294-295. Shirley, Dartmouth College
Causes, 8. Lynn W. Turner, William Plumer of New Hampshire,
1759-1850 (Chapel Hill: University of North Carolina Press,
1962), 247, n. 29, hereafter cited as Plumer, states that
in addition to land and the 1805 $900 grant, the legislature
granted Dartmouth $3450 in 1809 for the construction of a
medical school building. However, the grant was not made
to Dartmouth. The building was constructed with public funds
on land donated to the state and it remained the property
of the state. Act of June 23, 1809, ch. 18, Laws of N. H.
VII, 813-814. Resolution of June 24, 1813, June Sess., 1813,
Ibid., VIII, 265. Resolution of Dec. 27, 1816, Nov. Sess.,
1816, Ibid., VIII, 590.
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The acts of 1789, 1795, and 1807 made certain govern-

mental officials ex officio members of the Dartmouth board of
trustees for the limited purpose of administering the state
grants and lottery proceeds. This had important negative
implications for the state's later contention that Dartmouth
was a public, not a private, institution. If the legislature
thought the college was public, subject to the full control
of the government at all times and for all purposes, such an
intrusion into the Dartmouth administrative machinery for
the purposes of regulation would seem awkward and unnecessary.
More significantly, the limitation of the authority of the
state's representatives to the administration of state grants
and lottery funds was an implicit acknowledgment that in
practice Dartmouth functioned as an autonomous institution,
with a private endowment managed only by the trustees.
Finally, although the governor occasionally sat with the
Dartmouth board, there is no evidence that the eligible New
Hampshire officials sat regularly.10 Even the limited regu-
latory authority of the state was thus practically unexercised,
and Dartmouth operated for nearly half a century, from 1769
until 1816, with no permanent and functional connection
with the state.

Shortly after receiving the charter, Wheelock moved his
charity school to Hanover, New Hampshire, and began to build
Dartmouth College. Although Lord Dartmouth and the other con-

tributors to the English fund had given money only for an

loRichardson, History of Dartmouth College, I, 223.
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Indian charity school, and not at all for the founding of
a college for white students, Wheelock carefully mixed the
accounts of the school and the college so the latter could
benefit from the English largess. The English trustees objected
mildly to Wheelock's actions, but allowed him to draw on both
principal and interest so that the whole fund was expended
by 1775. Thereafter, the charity school continued to exist
as a satellite enterprise, but the major institution was
Dartmouth College, attended almost exclusively by whites.ll
Eleazar Wheelock ran Dartmouth as a personal enterprise
until his death in 1779. 1In his will, the elder Wheelock
exercised his charter option by appointing his son John to
succeed him as president of the college. It was an unfor-
tunate choice. As one author describes the younger Wheelock,
He lacked generosity and breadth of view,
and regarded all matters as they affected him per-
sonally. All with whom he had to do were considered
either as friends or foes, as supporters or oppo-
nents. . . . He inherited from his father an intense
will . . ., but what in his father had been relieved
by wide sympathies and far-reaching plans was in
him narrowed to personal and private affairs.

The narrowness of his purpose was not offset by
scholarship or learning.

1lon wheelock's questionable use of the English funds
in aid of the college, see Chase, Dartmouth College, 117,
239-240. McCallum, Wheelock, 193-194. Richardson, Histo
of Dartmouth College, I, 115-116, 144, 219. The relation-
ship between the charity school and the college was ambiguous
from the beginning, and never was satisfactorily straightened
out. See Chase, Dartmouth College, 155, 239-243, 279, 281,
588-600, 618-626, 634. At the request of the President and
the Board of Trustees, the New Hampshire legislature tried
to assign definite responsibility for the charity school within
the Dartmouth organization. Act of June 10, 1807, June Sess.,
1807, ch. 10, Laws of N. H., VII, 556-557. Act of Dec. 21,
1808, Nov. Sess., 1808, ch. 48, Ibid., 736.
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After taking over as President, John Wheelock came to regard

the college as his personal property over which his word

should be law. And the younger Wheelock did have his way

for about a quarter of a century.12
After 1800, however, the situation changed. As old

trustees who had been associated with the elder Wheelock

died or resigned, they were replaced by younger men who had

little sense of Dartmouth as a family enterprise and no

personal loyalty at all to John Wheelock. On the contrary,

the newer trustees saw Dartmouth as an important part of the

educational system and intellectual life of upper New England,

and they began to act in accordance with this vision, rather

than as rubber stamps for the president. By 1810, those holding

the more cosmopolitan view of the college were a majority

of the board. New faculty appointments made over the

objections of the president soon resulted in an informal

faculty-trustee alliance. Wheelock, of course, fought des-

perately first to retain and later to regain the control of

"his" institution, as the independent and powerful board of

trustees continued to override the president on point after

point. By late 1814, the conflict between Wheelock had

passed the point where compromise was possible, with the

president being the obvious loser.13

12chase, Dartmouth College, 561-562. Lord, History of
Dartmouth College, 6-7, 116, and the quote, 118. Richard-
son, History of Dartmouth College, I, 288.

13Lord, History of Dartmouth College, 7, 60-61.
Richardson, History of Dartmouth College, I, 296-299, 301-
303. See, generally, William G. North, "The Political
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Wheelock, unwilling to admit defeat, appealed to the

public against the trustees. In the spring of 1815, he
circulated a pamphlet entitled, "Sketches of the History

of Dartmouth College and Moor's Charity School with a
Particular Account of Some Remarkable Proceedings of the
Board of Trustees from the Year 1779 to the Year 1815." Most
of it was either false or irrelevant. He next collected his
allegations in a "Memorial" to the New Hampshire legislature.
He accused the trustees of, among other things, misappropri-
ating college funds and promoting "party views." In a sum-
mary, he declared that all the actions of the trustees

tended

to one end; to complete the destruction of the
original principles of the College and School,

and to establish a new modified system to strengthen
the interests of a party or sect, which, by ex-
tending its influence, under the fairest professions,
will eventually affect the political independence

of the people, AND MOVE THE SPRINGS OF THEIR
GOVERNMENT .

The legislature provided for a fact-finding commission.

The exasperated trustees at last removed Wheelock from the

presidency of Dartmouth.14

Background of the Dartmouth College Case," New England
Quarterly, XVIII (June, 1945), 181-203. Hereafter cited

as "Political Background." Wheelock and the trustees
originally clashed over who should be the pastor of the
Church of Christ at Dartmouth College. This phase of the
controversy is traced in Lord, History of Dartmouth College,
1-61.

14The pamphlet was published with a second polemic

of equal quality, "A Candid Analytical Review of the
'Sketches,'" by Elisha Parish, a conservative Federalist
minister from Byfield, Massachusetts, whom Wheelock had
nominated but the trustees had failed to appoint professor
of languages five years earlier. North, "Political
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The public controversy engendered by Wheelock's charges

quickly became political. Some of the college trustees were
Federalist lawyer-politicians who could expect the support

of the Federalist party. Although Wheelock himself was
nominally a Federalist, he was known to the public as an
educator, not as an active politician. This enabled Wheelock
to appeal to the Republican party for support against the
trustees, and allowed the party to make his cause its own
without embarrassment. On May 23, 1815, Isaac Hill, a strong
Republican and supporter of religious liberty, took Wheelock's

side in his newspaper, the New Hampshire Patriot. Wheelock

was presented as a martyred religious liberal unjustly attacked
by Federalist trustees who were reactionary in politics and
religion alike. By taking Wheelock's pretentions at face
value, and by persistently distorting the facts, Hill succeeded
in transforming Dartmouth's internecine struggle into an

openly partisan contest between Republican religious liberalism
and Federalist conservative orthodoxy. From the summer of

1815 until Wheelock's death in 1817, there was a powerful
Wheelock faction within the Republican party, a faction deter-
mined to punish the trustees and to restore the martyr to his
former position within Dartmouth College. Wheelock and his
faction were given hope when the Republicans swept the state

in the 1816 spring elections on a platform which included the

Background," 184, 187, 192, 193. Richardson, History of
Dartmouth College, I, 305. Lord, History of Dartmouth College,
64-65, 75-77. Wheelock's "Memorial®™ is reprinted 1bid., App. A,
671-674, the quote from 673. The trustees' resolution of
removal is in Ibid., 75-76.
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"reform" of Dartmouth.lS

In his inaugural address, the new Republican Governor,
William Plumer, invited the legislature to consider "the
state and condition of Dartmouth." The trouble lay in the
charter of 1769. "As it emanated from royalty, it contained
principles congenial to monarchy" and "hostile to the spirit
and genius of a free government." The most odious provision
was that providing for a self-perpetuating board of trustees.
"Sound policy therefore requires," continued Plumer, "that
the mode of election should be changed, and that trustees,
in the future, should be elected by some other body of men."
He further suggested that the number of trustees be increased
and that the president make annual reports to the Governor.16

The scope of Plumer's recommendationsshow that the
Governor had broader aims than the mere restoration of the
deposed Wheelock. Basically, he wanted to reorganize Dart-
mouth into a secular, state-controlled, and state-supported
university. This involved several specific actions. First,
he had to eliminate any strictly denominational influence
at Dartmouth, and reform and expand the curriculum. Second,
he wanted, in his own words, "to establish the authority of

the legislature over the institution, so far as to secure

LSNorth, "Political Background," 191, 193-194, 198-201.
Richardson, History of Dartmouth College, I, 287-288. Lord,
History of Dartmouth College, 65-66. On the 1816 campaign
and Republican victory, see Turner, Plumer, 236-239. Late
in 1815, the Wheelock faction had apparently made a political
deal with Plumer. Ibid., 235-236.

16The relevant portions of Plumer's address are reprinted
in Shirley, Dartmouth College Causes, 105-107.
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to the people the objects for which it was founded, and to

form a useful connection between the government and the
college." Third, it was, according to his son and biographer,
"an essential part of his plan that the state should extend
a liberal patronage to the University, and make it, what
it had never been, a well-endowed institution." Finally,
in order to fulfill his political commitments, the Governor
would also restore Wheelock to the presidency, but he
obviously could not restore all of Wheelock's lost authority
if the institution were to be placed under state control.17
The June 27, 1816, "Act to Amend the Charter and
Enlarge and Improve the Corporation of Dartmouth College"
passed the Senate by a straight party vote, 8-4, and passed
the House 96-86, with all the Federalists and only two
Republicans voting against the bill. The terms of the act
reflected the areas of agreement as well as the strains and
compromises between Plumer, who wanted a state university,
and the Wheelock faction in the Republican party, which wanted
primarily to restore the president to his former autocratic
position. The two could agree, for example, that the college
ought to be expanded into a "university," complete with several
colleges and a new "institute." Likewise, they could agree
that the power of the o0ld college trustees had to be checked.

This was easily accomplished by increasing the number of

17rurner, Plumer, 245-246, 250, 303. William Plumer,
Jr., Life of William Plumer, ed. by A. P. Peabody (Boston:
Phillips, Sampson and Company, 1857), 439, 440. Hereafter
cited as Life of Plumer.
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trustees from the twelve provided for in the old charter to

twenty-one. A further check was provided by the addition
of a board of twenty-five overseers which could veto certain
important acts of the trustees. 18

The Wheelock faction would not, however, concede Plumer
full state control over Dartmouth University. Although the
Governor and Council could appoint the original nine new
members of the Board of Trustees, after that the board was
to become self-perpetuating as under the old charter. This
provision was embarrassing to Plumer, who had publicly objected
that self-perpetuation emanated from royalty, and was hostile
to free government. He even threatened to veto the whole
charter amendment on these grounds, but in the end he
acknowledged defeat on the issue and signed the bill. At
least the Governor and Council could fill vacancies on the
Board of Overseers.19

The college trustees' refusal to surrender control
of Dartmouth to the state proved the final undoing of the
reorganization scheme. That the trustees resisted at all
surprised Plumer, because there were several good reasons
for their immediate capitulation. For one thing, a majority
of the trustees were strictly volunteers. They derived no

material benefit whatsoever from their positions, and

economically had nothing to lose. (Three trustees, a minority,

18act of June 27, 1816, ch. 32, Laws of N. H., VIII,
505-508. The best account of the negotiations and final
passage of the bill is Turner, Plumer, 249-253. Lord,
History of Dartmouth College, 89.

19

Turner, Plumer, 250-253.
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were also faculty members. Their teaching positions were
jeopardized by the reorganization, as a new Republican
majority would probably not tolerate a politically hostile
faculty.) Furthermore, if the trustees took their case to
court, they had no assurance of victory at either the state

or federal level. The Republican legislature had changed the
New Hampshire judiciary the same day that it had remodeled
Dartmouth.20 The college lawyers would face Plumer appointees.
The United States Supreme Court offered little more hope.

Five of the seven members were Republican appointees --
Brockholst Livingston, Joseph Story, William Johnson, Thomas
Todd, and Gabriel Duvall. Only two, Chief Justice John
Marshall and Bushrod Washington, were Federalists. Even if
partisanship were not a factor in the Supreme Court, the case
could go to Washington from the state courts only on the
narrow question of whether the charter amendment violated

the obligation of contracts clause of the federal constitution.
A case could be made that this was what happened, but it
certainly was not the strongest of arguments.

None of these reasons, however, was sufficient to induce
the trustees to abandon the college to the state. All of the
trustees had been touched personally by Wheelock's charges
that the board had mismanaged the college funds. As the charter
amendment had grown out of these charges, ready assent might
be interpreted as confession of their validity, while determined

resistance might lead to ultimate vindication. Moreover,

20Ibid., 254-256, 259, 269-270.
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five of the trustees were active lawyer-politicians, Three
of these had served on the supreme courts of New Hampshire
and Vermont. One of the leaders of the trustees, Charles
Marsh, reputed to be the best lawyer in Vermont, was a Con-
gressman when the charter amendments were passed. The other
leader, Thomas Thompson, had studied law in Massachusetts
under Chief Justice Theophilus Parsons, had himself taught
Daniel Webster, and was representing New Hampshire in the
United States Senate when the controversy with Wheelock
spilled into politics. Each of these men had a personal
sense of office, a love of power, and respect for organization,
all of which were violated by the acts of the state. The
instinct to react was fortified by partisan considerations.
The charter amendment was a strictly Republican measure,
while all but one of the trustees were Federalists. The

fact that the Federalist party had committed itself to repeal
the Dartmouth charter amendments as soon as it regained
control of the government encouraged the trustees to main-
tain their organization. Finally, the trustees thought the
Republican seizure of Dartmouth wrong in principle. They were
willing to concede a legitimate interest of the state in the
college, and even proposed that the state establish a Board
of Overseers with a veto over the acts of the trustees. But
the tendency of the acts as passed, they thought, was to con-
vert the college "into a field for party warfare," which

could do the cause of higher education in New Hampshire no
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good at all.?l

Principle, then, combined with personal honor, political
instinct, and party interest to lead eight trustees to oppose
the state's takeover of Dartmouth. On Augusf 28, 1816, the
trustees formally refused to accept the charter amendment.22
Thereafter, they struggled to maintain the college as a
going concern in the face of the state's determined assault.

Plumer was forced to inaugurate the new Dartmouth
University without the cooperation of the college trustees.

He was considerably aided when William H. Woodward, who had
been the secretary of the college, joined the university
trustees and became their secretary and treasurer pro tem.
Woodward brought with him the college records, books, seal
and other paraphernalia which would tend to establish the
university as the legitimate legal successor of the college.
Unfortunately, the legislature was not so eager to help the
new institution. Although willing to expropriate the property
and income of the college, the Republican majority balked at
supporting their "state" university, preferring adherence

to the platform of governmental austerity over expensive

aid to higher education. Despite many urgent requests from

21For brief biographies of the twelve Dartmouth trus-
tees, see Lord, History of Dartmouth College, 62, n. 2, 63.
On the trustees' willingness to compromise, see Turner,
Plumer, 251. Shirley, Dartmouth College Causes, 9-10.
"Remonstrance" of the college trustees to the legislature,
June 19, 1816, in Lord, History of Dartmouth College, App. B,
679-680.

22Lord, History of Dartmouth College, App. D, 687-694.
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Plumer, the only aid the legislature ever gave the university

was a loan of $4000, and this payable in one year with

interest.23
Governor Plumer was the first to appeal to the courts

for assistance. Because the newly reorganized New Hampshire

supreme court was composed entirely of his own appointees,

the Governor was not afraid of a rebuff. In September, 1816,

he requested the opinion of the court as to whether the

act amending the Dartmouth charter was within the state's

legislative authority. Chief Justice William Richardson and

Justice Samuel Bell (the third member of the three-man court

had not yet been appointed) replied on November 25. They could

think of only one possible ground upon which to challenge

the authority of the legislature. Such charter alterations,

they wrote, might be "construed to be a violation of private

vested rights" which were protected by the state and federal

constitutions if the alterations were made "without the

consent of the corporation." The justices refused to proceed

further because they did not wish to prejudge the "question

of right between the legislature and individuals" which was

24

likely to arise in a case before the court. Nonetheless,

23Shirley, Dartmouth College Causes, 114, 116-118.
Lord, History of Dartmouth College, 155-156, and a full re-
view of the university's finances, 169-174. Turner, Plumer,
243-244, 299. Resolution of June 19, 1818, June Sess., 1818,
Laws of N. H., VII, 744.

240pinion of the Court, 62 N.H. 704, 705. While the
controversy was still before the public and the legislature,
both sides mingled legal arguments with appeals to ex-
pediency and justice, so that the basic outlines of the legal
controversy were clear even before the parties went into
court. For the state's approach, see Plumer's address of
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the court had isolated one issue which was to be central

to all the arguments and opinions in the Dartmouth College

case, and had forecast the grounds on which its opinion
would rest.

On February 8, 1817, the college trustees instituted
an action of trover in the Common Pleas of Grafton County
to recover the college records, books, and seal, and $50,000
damages from Woodward, the secretary who had defected to the
university. As Woodward was also presiding judge of the Com-
mon Pleas for the county, the proper pleas were filed and by
agreement the case was carried directly to the Superior
Court to be heard on an agreed set of facts. The case was
argued in May by Jeremiah Mason and Jeremiah Smith for the
college and by Ichabod Bartlett and New Hampshire's attorney
general, George Sullivan, for the university. In September,
the case was reargued at Exeter by the same attorneys, except

that Daniel Webster closed for the college.25

June 16, 1816, reprinted in Shirley, Dartmouth College Causes,
105-107, and the preamble to the first charter amendment,

Act of June 27, 1816, Laws of N. H., VIII, 505. For the

case of the college, see "Remonstrance," June 19, 1816, in
Shirley, Dartmouth College Causes, 88-89, and the trustees'
formal refusal to accept charter alterations, Aug. 28, 1816,
reprinted in Lord, History of Dartmouth College, App. D,
687-694.

zsgrusgges of Dartmouth College v. Woodward, 1 N. H.
111 (1817). This report contained only Chief Justice William
Richardson's opinion. The arguments as well as opinions
were collected in Timothy Farrar, Report of the Case of the
Trustees of Dartmouth College against Woodward (Portsmouth,
N. H.: John W. Foster, 1819). Hereafter cited as Report.
The arguments delivered in the state court were reprinted
from Farrar's Report in 65 N. H. 473 ff. On the dates of the
argument, see Lord, History of Dartmouth College, 123-124, 130.
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Both Mason and Smith opened their arguments for the

college with a consideration of the legal effect of the
legislative acts in question. At most, Dartmouth College was
totally abolished, and a new corporation, Dartmouth Univer-
sity, was created in its place. At the very least, the
charter amendments represented a substantial reduction and
infringement of the corporate and individual rights of the
college trustees.z6
Whether considering the case in light of general prin-
ciples, or with regard to particular provisions of the state
and federal constitutions, it was essential, said the college
attorneys, to discuss the nature of corporations and their
relationship to the government, because the degree of govern-
mental control varied with the type of corporation involved.
Combining English categories and American experience, Smith
found three types of corporations. Civil corporations for
government were, of course, subject to governmental control.
"Private civil corporations," on the other hand, were "created

for special purposes," such as banking, writing insurance,

or building canals, bridges, and turnpikes. Although these
corporations were beneficial to the state, their property

and their privileges remained private. The legislature could
control "everything not relinquished by the state," but could

not infringe its grant by reorganizing the corporation.

Finally, the state created "eleemosynary" corporations, such

6

2 Mason's argument, 65 N. H., 473-502. Smith's
argument, Ibid., 524-563. The summary that follows is a
composite of the arguments made by the individual attorneys.
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as Dartmouth College, for the perpetual distribution of

charitable gifts. The essence of these corporations was the
property dedicated to charitable uses, and because of the
property element, private eleemosynary corporations were no
more subject to control by the legislature than private
civil (business) corporations.

That the property of Dartmouth was private and that
this placed the college beyond legislative control were
propositions unlikely to gain easy acceptance by the court.
Mason and Smith constructed from the English common law an
elaborate and truly ingenious argument to establish their
point. They focused on the power of "visitation," the power,
by their definition at least, to govern Dartmouth, to deter-
mine the organization, to exercise discretionary authority
over all its operations. At common law, the right of visi-
tation originally resided in the founder of the charity,
the person who made the first gift of lands or funds.
"Visitation" sprang from the endowment, from the property
committed to the new charity, and had as its primary function
the perpetuation of the charity according to the will of the
founder. Where the founder was a private citizen, the
charity could be legally "private." When the charity was
incorporated, the founder would determine the plan or orga-
nization, and his will would be embodied in the corporate
charter. Although other types of organization were possible,
and much used in England, Dartmouth College was typical of the

American practice: the charity's trustees were themselves



34
incorporated, and they took, according to the college attorneys,

not only full legal and equitable title to all the property
granted to the charity, but also the full power to visit,
to govern, the institution.27

The vesting of the property and the visitatorial power
in the trustees necessarily limited the power of the state
over the college. Although charities in England and the
United States were always subject to the general superinten-
dence of the courts, private charities in England were not
subject to the control of the king, notwithstanding his grant
of a charter, and notwithstanding any benefit the public might
receive from the founder's bounty. The king, without the aid
of the courts, could neither abolish a corporation, nor give
it a new organization, nor amend the charter, without the
corporation's consent, for this would illegally interfere
with the property and the right of visitation vested in the

corporate trustees. The New Hampshire legislature succeeded

27In a letter to Mason dated only "Boston, Sunday
Evening," Webster wrote, "There is one point on which I have
suspected that my opinion differs from Judge Smith's; I think
that the trustees are most clearly visitors, and that this
lies at the bottom of our case, and as visitors, I think
they are not answerable in any court, while acting within
the scope of their visitatorial power." Fletcher Webster,
ed., The Writings and Speeches of Daniel Webster. 18 vols.
(Boston: Little, Brown and Company, 1903), XVII, 311-312.
Hereafter cited as Writings of Webster. (Fletcher Webster
gives "1819" as the date of this letter. However, internal
evidence indicates late April or early May, 1818. Compare,
Webster to Mason, Boston, April 23, 1818, Ibid., 280-281.)
According to the published report of the arguments to the
New Hampshire court, Smith contended that the "whole power
of visitation" was vested in the Dartmouth trustees. 65
N. H., 536. It may be that Smith did not make this argument
at all, but that the report was tailored afterwards to show
a non-existent consistency among the college attorneys' ar-
guments.
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to the crown in this regard, and it therefore could not alter
the charter of Dartmouth College. Although they admitted
the "omnipotent" power of Parliament, the college attorneys
denied that the analogy to Parliament was applicable where
legislatures were limited and restrained by written consti-
tutions.

Turning to the New Hampshire constitution, Mason and
Smith contended that the charter amendments violated Articles
2, 12, 14, 15, 20, 23, 35, and 37 of the state's Bill of
Rights. However, no one of these seemed to cover the case.
The real heart of the argument was the contention that the
trustees had been unconstitutionally deprived of due process
of law. The essential premise, of course, was that the trus-
tees possessed some private rights violated by the charter
amendments. Otherwise, the argument was a rather conventional
statement of the "separation of powers" theory of the con-
stitution. The constitution had divided the total governmental
power among legislative, executive, and judicial branches.
The legislature could grant charters and special privileges
to individuals, and could make general laws by which private
rights and privileges might be forfeited upon trial according
to due process of law. But the legislature could not pass
special laws declaring forfeitures or directly infringing
private rights. Article 15 of the Bill of Rights prohibited

the deprivation of rights, privileges, or immunities except
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n28 The

by a trial by jury or by "the law of the land.
amendment of a charter without the corporation's consent was
a special law infringing private rights, and thus was not

the law of the land within this provision.

The college attorneys likewise contended that the char-
ter amendments impaired the obligation of contracts contrary
to Art. I., sec. 10 of the United States Constitution. Once
again, the essential premise was that the trustees held
private property and private rights. Mason and Smith found
a triangular series of commitments amounting to contracts
within the meaning of the constitutional provision. The
king contracted with the founders of the charity that the
property given would be forever applied according to the
founder's plan. The trustees became the personal represen-
tatives of the founder, taking the property and the right
of visitation. The trustees themselves also stood in direct
contractual relation to the king, as he contracted with the
trustees that they would forever be a corporation. The
trustees and the founders made similar commitments based
on contract. And all these contracts were explicitly or im-
plicitly embodied in the original corporate charter, the ob-
ligations of which New Hampshire necessarily impaired by her

amendment.

28N. H. Const. of 1792, Part I, Bill of Rights, in

Francis Newton Thorpe, ed., The Federal and State Constitu-
tions, Colonial Charters, and Other Organic Laws of the States,
Territories, and Colonies Now or Heretofore Forming the United
States of America. 7/ vols. (Washington: Government Printing
Office, 1909), IV, 2471-2475. Hereafter cited as Constitutions.
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Finally, the college attorneys stated the public policy

bases of their argument. First, the legislature was generally
ill-designed and unfit to exercise direct control over
institutions of higher education. Educational policy would
not be constant or consistent, but would tend to fluctuate
with changes in the composition of the legislature. Positions
that should be academic were likely to become "jobs," objects
of patronage, which would drive out competent scholars.

In addition, the policy of English and American law
was designed to encourage the founding of charities. Allowing
founders to form charitable institutions according to their
own plans, and then guaranteeing the perpetual existence of
these institutions encouraged vain and wealthy individuals
to create new institutions as monuments to themselves and
their benevolent concern for society. If the rich thought
their foundations were always subject to legislative direction,
if they thought their charitable donations were mere gifts
to the public, argued the college attorneys, then the wealthy
would cease to create new charitable foundations. The whole
burden of providing higher education and other social services
would then fall on the state, to the great detriment of
society in the long run.

New Hampshire Attorney General George Sullivan and
Ichabod Bartlett, representing the university, could meet
the college attorneys head on, and offer a strong argument
that the legislature did have the power to alter the charter
of Dartmouth College. They rejected, first of all, their

opponents' contention that Dartmouth College had been
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destroyed by the legislature. Charter amendment and corporate

reorganization were not in fact or in law the same as de-

struction of the corporation.29
Sullivan and Bartlett accepted the contention that there

were at least two types of corporations, public and private,

but rejected the opposition's tests. The trustees had

argued that a corporation, whether business or charitable,

was private if its capital or endowment came from private

sources. The university attorneys contended that a corporation

was public or private according to the end for which it was

created and, more technically, according to the location of

the "beneficial interest" in the corporate property. Thus,

private (business) corporations were established for the benefit

of individuals, who retained a personal economic and thus

legally beneficial interest in the corporate property. These

were in some degree free from legislative control. Public

corporations, such as Dartmouth College, on the other hand,

were established to promote the welfare of the whole community.

Although the corporate property might be committed for the

time being to a group of trustees, no individuals had any

legally enforceable beneficial interest in the corporate

property or franchises. Because the whole beneficial interest

in Dartmouth resided in the public, the legislature could

29Sullivan's argument, 65 N. H., 502-524. Bartlett's
argument, Ibid., 563-593. The idea that the charter amend-
ment did not actually destroy Dartmouth was supportable in
law. But in reality, full power over Dartmouth had been
transferred from the existing trustees to two new boards ap-
pointed by the state, a reorganization so radical as to justify
the contention that the college corporation had been destroyed.
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modify the college charter in the public interest without

infringing any private rights.

The trustees, according to Sullivan and Bartlett, had
no private or personal interest in the college -- indeed,
if they had a material interest, they would be in breach of
trust. Insofar as they had a right of office -- the right
to be trustees -- the charter amendments did not affect them.
Furthermore, because they were merely public agents and had
no private rights in the corporation, the trustees could not
possibly be parties or beneficiaries to a contract of the
type protected by the federal constitution. In short, where
the college attorneys had emphasized the element of private
property and advanced the trustees as the legal holders and
appropriate defenders of the property, the university's
attorneys found only a public trust and a corresponding absence
of a proprietary interest in the trustees.

With regard to the power of the government of New
Hampshire, Sullivan and Bartlett quickly rejected the oppo-
sition's idea that the New Hampshire legislature was limited
to the same extent as the crown. The correct theory was that
all the power of Parliament had devolved upon the legislature,
and this power remained, except as expressly limited by the
state or federal constitution. But no particular state
constitutional provision could be found to prevent the
legislature from amending charters of public corporations.
And as to Article 15 (prohibiting the deprivation of rights,
privileges, and immunities except by trial by jury or by

the law of the land) so relied upon by the college, the New
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Hampshire Superior Court had recently declared that any statute

enacted in due form which did not conflict with any other
constitutional provision was the law of the land.30

In rebuttal, the university attorneys offered a series
of "even if" arguments designed to show that acceptance of
some of the opposition's contentions would not necessarily
alter the case. Thus, even if the court accepted the idea
that the corporation was public or private according to the
source of the funds, this did not make Dartmouth private.
Although Wheelock had founded the charity school, he did not
found the college, which was an entirely separate institution.
Indeed, it appeared that Governor Wentworth was a founder
by his grant of lands in January, 1770, and, as Blackstone
said, a charity founded jointly by the king and a private
man would be public, not private.

Similarly, even if Wheelock was the founder of Dart-
mouth, he did not transfer his power of visitation, relied
upon by the opposition, to the college trustees. The charter
itself did not assign any visitation rights to the trustees.
Moreover, it was absurd to give the trustees the power of
visitation, the power to investigate the affairs of the
college and to correct abuses. The trustees as visitors
would examine their own proceedings as trustees in order to

correct their own misapplication of the funds.

30Mayo v. Wilson, 1 N. H. 53 (1817). According to the
decision, Article 15 of the state's Bill of Rights "was not
intended to abridge the power of the legislature, but to
assert the right of every citizen to be secure from all arrests
not warranted by law." Ibid., 57.
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Furthermore, even if Dartmouth were private, Sullivan

and Bartlett argued, the legislature had a right to alter
its charter so far as the public good required. They cited
the numefous New Hampshire and Massachusetts acts imposing
additional duties or new restrictions on banking corporations,
which were admittedly private, to show that legislatures
habitually restricted vested rights and privileges when the
community welfare required it. 1Indeed, to hold otherwise
would be "to sacrifice . . . the interest of the publick
to that of every little corporation."31
Finally, the university attorneys offered policy reasons
why the state should have the power to amend the Dartmouth
College charter. Education was a matter of deep public con-
cern, and the legislature had not only a right but a duty
to oversee the educational institutions within the state.
The corporate form was merely a means to promote the end
of education, and to grant Dartmouth immunity from legis-
lative control would be absurdly to elevate means over ends.
Moreover, to free Dartmouth from governmental control would
be to subordinate the public nature and design of the insti-
tution to the private and personal interests of the trustees.
Ultimately, the government must control educational insti-
tutions, or the institutions would control the government.
A review of the arguments of the two sides in light
of the facts which gave rise to and lay behind the case

reveals a superlatively hard constitutional problem.

31lgyliivan's argument, 65 N. H., 506.
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Dartmouth College involved the general problem of govern-

mental control of education and educational institutions.
More specifically, the true issue was political, whether
the government, possibly for the public good but certainly
for the partisan advantage of those temporarily in power,
could take full control of a basically private-institution,
an institution which had been originally sanctioned by the
government, but which had been functionally independent,
except for occasional legal and financial aid, for nearly
half a century. In 1817, however, neither the received law
nor the applicable institutions provided a conceptual or
precedential framework for treating the case purely in terms
of the freedom of educational institutions from direction
by the political authorities. Except for criminal law,
where individual rights were largely procedural, only in the
area of property had the Anglo-American law a fairly well-
developed concept of individual and organizational freedom
from arbitrary governmental control. Thus, the college
attorneys found their strongest arguments in property law,
and argued strenuously that the main issue in the case was
legislative infringement of the founders' property rights.
The university attorneys were forced to respond in similar
terms, and to add a general plea of overriding public interest
in education to justify the state's action.

Chief Justice William Richardson wrote the opinion
for the New Hampshire Court. He defined the "real question"

as whether or not "these acts constitutionally infringe any



43
private right of these trustees." In deciding for the

state, he accepted the general frame of analysis suggested
by Sullivan and Bartlett. In order to determine whether the
trustees had any private rights, it was necessary to deter-
mine whether the trustees had any beneficial interest in
either the property or franchises of Dartmouth, or whether
all such beneficial interest was vested in the public at
large, as represented by the state. The Chief Justice
specifically rejected the contention that the source of the
funds was the relevant test of whether a corporation was
public or private.32
Richardson readily conceded that there were private
corporations "created for the immediate benefit and advan-
tage of individuals." The property of private canal, turn-
pike, bridge, banking, insurance, and manufacturing cor-
porations belonged to individuals, and was shielded from
legislative interference as ordinary private property. In-
deed, the contracts clause of the federal constitution,
Richardson indicated, would extend to protect "particular
grants, by the legislature, of property or privileges to
individuals, for their own benefit." In this, at least,

Richardson agreed with the decision later handed down by

32Richardson's opinion, 1 N. H. 111 ff. Richardson
wrote for himself and Justice Samuel Bell. Newly appointed
Justice Levi Woodbury, Jr., did not sit in the case, if the
docket listings can be believed. He was, however, present
when the decision was handed down. Cf., 65 N. H., 624, n. 1.
Webster referred to Richardson's opinion as "able, ingenious,
and plausible." Webster to Joseph Story, Sept. 9, 1818,
in Webster, ed., Writings of Webster, XVII, 287.




44
the United States Supreme Court.

33
Dartmouth College, however, was a public corporation,
subject to the full control of the legislature. It had
been created solely for public purposes. The founders had
no interest remaining in the property, and even if they did,
the present trustees had no standing to represent the founders
in court. The trustees had no private interest in the cor-
porate property, for this was legally vested in the corpora-
tion itself, a fictional person quite apart from the individual
trustees. Apart from the right of office, the mere right to
be trustees, which was not at issue in this case, the
trustees had no legally defensible interest in the corporation.
In any case, a mere changing of tﬁe number of members was
not dissolution of the old corporation, and the creation of
a new one, nor was there any apparent contract with the king
that the number of trustees would not be increased.34
Richardson merely put aside the questions of foundation
and visitation raised by the college attorneys. The original

donations to Dartmouth were "absolute." He suggested the

case might be different if the founders had expressly re-

served a right to visit and control Dartmouth, because then
the corporation might be private. However, since no such right
had been reserved, Dartmouth would be classed as "public,"

fully subject to governmental control.35

33Richardson's opinion, 1 N. H., 115, 120, 122, 134-135.

341p44., 119-121, 122, 125, 134.

351pia., 117-118, 121.
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Finally, the Chief Justice stated the policy reasons

for his decision. It was appropriate, he said, to "weigh
the conveniences and inconveniences which would result from
a particular construction" of the constitution in order to
get a better idea of the intentions of the framers. Courts
could prevent some abuses of trust, but their power was
inadequate in some respects, as they lacked a power to legis-
late. Because education was such a great public concern,
public policy and the interests of "literature" itself re-
quired that trustees not be completely independent, but sub-
ject to legislative control. Otherwise, the trustees might
use their power and independence for private ends, or to
promote the "narrow purposes of a sect or a party." Such
an eventuality would prejudice the public against literary
institutions, and the public support so necessary for their
survival and growth would collapse. And although he conceded
that the tendency of his decision was to discourage donations
to charitable institutions, Richardson said simply that this
consideration was "entitled to no weight in this decision."36
The college forces were disappointed by Richardson's
decision, but it was not really unexpected. They quickly
prepared a statement of facts in the form of a special ver-
dict and, with the agreement of the university, the case
went to the Supreme Court in Washington on a writ of error.
In March, 1818, Daniel Webster and Joseph Hopkinson of

Philadelphia appeared for the college. United States Attorney

361pbid., 114, 122, 135-137.
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General William Wirt and John Holmes argued for the
university.37

Although the Supreme Court was technically confined
to a consideration of whether the New Hampshire acts violated
the ‘contract clause of the federal constitution, Webster
and Hopkinson moved beyond this restricted area to re-es-
tablish the general points made by Mason and Smith in the
state court. The strategy was sound. By extensive examination
of the questions of foundation and visitation, the college
attorneys hoped to convince the Supreme Court that the general
principles upon which Richardson's opinion rested were
erroneous, and that the New Hampshire acts had, by a correct
view of the case, violated the state constitution. More-
over, the establishment of private rights vested in the trus-
tees at common law would facilitate the finding of a contract
under the federal constitution. Certainly there was no di-
rect indication that the framers of the federal constitution
intended the contracts clause to protect charitable corpora-
tions. And any argument directly to the contract clause would
require begging the essential questions of whether kings and

legislatures could contract and whether they actually intended

37Dartmouth College, 4 Wheaton 518. The special verdict
containing a brief statement of the facts of the case is
found at Ibid., 519-551. See Lord, History of Dartmouth
College, 141. At Webster's suggestion, the special verdict
was drawn to show that the state did not found and endow
the college. Webster to Smith, Dec. 8, 1817, in Webster, ed.,
Writings of Webster, XVII, 267. Since the state did not
found and endow Dartmouth, this was not a difficult thing
to do. Cf., Maurice G. Baxter, "Should the Dartmouth College
Case Have Been Reargued?" New England Quarterly, XXXIII
(March, 1960), 32.
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to contract. Basically, the college attorneys reasoned that

because the trustees had private rights at common law, there
must have been an original contract which gave rise to these
rights, and which was protected by the constitution. In
addition, Webster argued that the New Hampshire legislative
act constituted a deprivation of due process of law inasmuch
as only the judiciary could declare a forfeiture of a cor-
porate charter.38
Wirt and Holmes largely confined themselves to restating
Richardson's opinion, and even this they did not do very

well.39

Had they known the law, they might have effectively
challenged although not completely overthrown the college
attorneys' analysis of the English cases. Had they known
the facts, they could have questioned more effectively their
opposition's contention that Dartmouth was founded and had
existed as a private institution. The two attorneys did
both their clients and the court a disservice by their weak
and unsatisfactory presentation.

In spite of the disparity in quality between the college

and university arguments, the court could not reach an

immediate decision. Marshall announced at the close of the

38Webster's argument, 4 Wheaton, 551-600. Hopkinson's
argument, Ibid., 615-624. Webster's closing "peroration" is
not included in Wheaton's Reports. An approximation of what
Webster said will be found in Rufus Choate's eulogy of
Webster, in Samuel Gilman Brown, ed., The Works of Rufus
Choate, with a Memoir of His Life. 2 vols. (Boston: Little,
Brown and Company, 1862), I, 516-517. Baxter, Webster, 84-85.

39%Ho1lmes's argument, 4 Wheaton, 600-606. Wirt's ar-
gument, Ibid., 606-615.
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argument that the case would have to be continued until the

next term, because some of the judges held differing opinions

and others had reached no opinion at all. Webster's guess

as to the split was probably correct. Marshall and Bushrod

Washington were for the college; Gabriel Duvall and Thomas

Todd, for the university; Joseph Story, William Johnson,

and Brockholst Livingston, undecided. But whatever the

split, the indecision inaugurated a long period of unseemly

attempts to influence the undecided justices. Webster com-

municated privately with Story. The college forces convinced

Chancellor James Kent of New York that the college's view

of the case was correct, and Kent helped to persuade Johnson

to vote for the college.40
By the beginning of the 1819 term, the court had reached

a decision for the college. On February 2, Marshall read

the opinion of the court. However, only he and Justice

40Webster to Smith, March 14, 1818, in Webster, ed.,
Writings of Webster, XVII, 276, 277. Story, by his own
account, was undecided at the close of the argument. Story
to Henry Wheaton, Dec. 30, 1818, quoted in Gerald T. Dunne,
Justice Joseph Story and the Rise of the Supreme Court
(New York: sSimon and Schuster, 1970), 174. Hereafter cited
as Story. For Webster's contact with Story, see Webster to
Story, Aug. 16, 1818, and Sept. 9, 1818, in Webster, ed.,
Writings of Webster, XVII, 286-287. On the efforts to bring
Justice Johnson to vote for the college, see Shirley, Dartmouth
College Causes, 253-254, 264-265. Donald G. Morgan, Justice
William Johnson: The First Dissenter: The Career an
Constitutional Philosophy of a Jeffersonian Judge (Columbia:
University of South Carolina Press, 1954), 214-215. For a
collection of much of the correspondence relating to the Kent-
Johnson meeting, see Charles Grove Haines, The Role of the
Supreme Court in American Government and Politics, 1789-1835
(Berkeley: ©University of California Press, 1944), 420-422.
Hereafter cited as Role of the Supreme Court. Livingston's
relation to all this 1s conjectural.
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Johnson subscribed to this opinion alone. Washington and

Story each wrote separate concurring opinions, and Living-
ston managed to concur in all three opinions. Duvall
entered a silent dissent, and Todd recorded no opinion.41

Marshall began his opinion by finding a "complete and
legitimate contract" in the transactions surrounding the
grant of a charter to the college. The only questions were
whether the constitution would protect contracts of this
type and whether the New Hampshire acts had impaired the
contract.42

The Chief Justice conceded that the contracts clause
would not protect all charters. New Hampshire's legislature
could control Dartmouth if the act of incorporation granted
"political power," or created a "civil institution" for the
"administration of the government," or if the funds of the
college were "public property" or if "the state . . ., as
a government," were "alone interested" in the transactions
of the college.43

An examination of the chérter revealed that none of
these conditions were met in the Dartmouth College case.
The "funds" of the college "consisted entirely of private
donations," which made the corporation "private." The funds

were granted for the charitable purpose of education, which

4lMarshall's opinion, 4 Wheaton, 624-654. Washington's
opinion, Ibid., 654-666. Story's opinion, Ibid., 666-713.
Johnson's and Livingston's concurrence, Ibid., 666. Duvall's
dissent, Ibid., 713.

43

42yarshall's opinion, Ibid., 628. Ibid., 629-630.
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made the corporation "eleemosynary." The mere fact that

the endowment was used for a matter of public concern,
education, could not alone enable the legislature to control
the institution. Nor did the act of incorporation confer on
the legislature any additional power over the college.
Charters were granted to charitable institutions chiefly to
enable them to hold their property in perpetuity and to manage
it more effectively. This legislative grant of power to
take and hold property in a particular form for a particular
purpose could change neither the private nature of the pro-
perty, nor the private nature of the institution.44

But the most difficult problem in the case, the one,
according to Marshall, "on which more doubt has been enter-
tained, than on all that have been discussed," was raised by
the fact that the college trustees alone complained of the
New Hampshire acts, and these trustees had no beneficial
interest to be protected. How could the contracts clause,
designed to protect only vested beneficial interest, be
extended to the case?45

Marshall solved the problem by finding that the ori-
ginal donors' property right in their gifts to Dartmouth
was the determinative legal element. At the time the college
was founded, the donors agreed with the Crown that their
gifts were in "consideration . . . for the perpetual ap-
plication of the fund to its object in the mode prescribed

by themselves." When the Crown issued a charter which was

441hi4., 632-639. 451pid., 641.
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accepted by the Dartmouth trustees, a binding legal contract

was created, a "contract to which the donors, the trustees
and the crown (to whose rights and obligations New Hampshire
succeeds) were the original parties." According to the terms
of the contract, the "mode prescribed" for the perpetual
application of the funds was through the Dartmouth College
corporation. The corporation, that is, the trustees collec-
tively, became by operation of law the assignee of all the
rights of the original donors. As such, the trustees stood
in the place of the donors, and could in this capacity defend
the corporation from assault by the state of New Hampshire.46
The Dartmouth charter was a "contract made on a
valuable consideration . . . for the security and disposition
of property . . ., on the faith of which, real and personal
estate" had been "conveyed to the corporation." The contract,
then, was within the letter and spirit of the constitutional
provision.47
Although Marshall admitted that the framers of the con-
stitution probably did not intend the contracts clause to
protect the rights of founders of charitable corporations,
he thought that "contracts made for the advancement of
literature" ought to be within the scope of the clause
unless some compelling reasons of public policy could be found

for excluding them. But the policy reasons seemed all the

other way. These educational institutions did "not fill the

47

461pid., 642-644. Ibid., 644-645.
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place which would otherwise be occupied by government, but

that which would otherwise remain vacant." As these donations
were "complete acquisitions to literature," "any government"
ought "rather to encourage than to discountenance" them.
Yet "one great inducement to these gifts is the conviction
felt by the giver, that the disposition which he makes of them
is immutable." Probably no man would found a college believing
that the acquisition of a charter made the college a "public
institution" subject to "the will of the legislature." More-
over, historically, legislative bodies had been characterized
by "fluctuating policy, and repeated interferences" which
had "produced the most perplexing and injurious embarrassments"
with regard to all types of contracts. The Dartmouth charter
was a contract, and both law and policy compelled the con-
clusion that it was within the constitutional provision
forbidding states to impair the obligation of contracts.48
Finally, Marshall disposed quickly of the question of
whether the New Hampshire acts had actually impaired the
obligation of the state's contract. The original donors,
said the Chief Justice, "contracted for a system" which in-
cluded a self-perpetuating board of trustees. That system
was "totally changed," as the "will of the state" was
"substituted for the will of the donors, in every essential
operation of the college." Judgment was entered for the

college trustees.49

481hid., 644, 646-648.

491pid., 650-653. Judgment, Ibid., 714-715.
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The course of Marshall's reasoning reveals that he,
and the Court, had accepted Webster's basic contention that

Dartmouth College could be treated for legal and constitu-

tional purposes as one involving property. By focusing

on the property and contract rights of the college founders,
and by confining its statement and formal assessment of the
policy issues largely to matters related to property, the
Court obscured the crucial political aspects of the case,
but, at the same time, it shrewdly avoided the appearance
of substituting its political judgment for that of the New
Hampshire legislature.

The opinion which Marshall read on February 2 contained
important statements which were subsequently deleted. On
April 16, Story wrote to Marshall complaining of the latter's
express dismissal of Webster's argument that the New Hampshire
act deprived the college trustees of due process of law.

On April 28, Marshall replied. He graciously consented to

omit his reference to this part of Webster's argument, and

went on to explain the basis of his original objection:
The expression that a legislature might

perform some judicial functions was carelessly

introduced, but was introduced with a view to

the prohibitions on the states contained in the

constitution of the United States, not with a

view to the interior regulations made by state

constitutions. My idea was that it was entirely

a subject for state regulation with which the

courts of the United States could have no concern.

I had understood that in Rhode Island & Connecticut

the legislature or some branch of it exercised

certain judicial powers, & I knew that in New

York their Senate was like the House 85 Lords
in England a court of Dernier resort.

5050hn Marshall to Joseph Story, April 28, 1819. MS.
Berg Collection, New York Public Library. Quoted with the



54
Washington's opinion was brief and to the point. He

was not as quick as Marshall to find a contract in the
Dartmouth charter (Marshall had taken four sentences), but
concluded nonetheless that a corporate charter was a "fran-
chise" in English law, which amounted to a contract under
the American constitution. He further concluded, on the
strength of a few English and American precedents, that
Dartmouth was a private eleemosynary corporation whose char-
ter was not subject to legislative alteration.Sl

Story's opinion was the most elaborate of all. He
accepted Richardson's premise that business corporation char-
ters were contracts protected by the constitution, but added,
citing an early Massachusetts case, that the legislature
might expressly reserve a power to alter or repeal a charter.
An extensive examination of the English law led to the con-
clusion that charters of charitable corporations, such as
Dartmouth, were also constitutionally protected contracts.

Story went beyond his colleagues, however, in suggesting

permission of the Henry W. and Albert A. Berg Collection,

The New York Public Library, Astor, Lenox and Tilden
Foundations. In Satterlee v. Matthewson, the Supreme Court
adopted Marshall's view, holding that there was nothing in

the federal constitution which prohibited the legislature

of a state from exercising "judicial functions." 2 Peters
380, 413 (1829). Washington delivered the opinion of the
court. However, in his dissent in Inglis v. Trustees of
Sailors' Snug Harbor, Story said that the Dartmouth College
case "in its principles" forbade a legislature from devesting
the legal title of charitable trustees in an effort to enforce
a testamentary charitable trust. Only the judiciary, declared
Story, could enforce the trust. 3 Peters 99, 153 (1830).

Cf., Story's opinion, Wilkinson v. Leland, 2 Peters 627, 657
(1829).

51Washington‘s opinion, 4 Wheaton, 654-666.
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that the contracts clause might protect grants of franchises

and authorities which were not valuable to the holders.

Story thus thought that the constitutional protection of

the contracts clause ought to be extended to some public
52

as well as to private corporations.

Dartmouth College v. Woodward was not the only court

case raising the question of the validity of New Hampshire's
charter amendments. Shortly after Richardson handed down

his opinion adverse to the college, and while the college
attorneys were preparing to file a writ of error in the United
States Supreme Court, Webster, perhaps acting on a suggestion
made to him by Story, recommended that the college bring
additional actions against the university in the United

States Circuit Court. The problem was that the writ of error
would allow the Supreme Court to handle the case only on
relatively narrow constitutional grounds. Webster apparently
thought that a federal court which had jurisdiction based

on diversity of citizenship could overthrow Richardson's
constitutionally-based opinion on the strength of such general
principles as due process of law. Today, of course, this
would be unthinkable. But in 1817 the etiquette of the
federal system had not been fully worked out. Section 34

of the Judiciary Act of 1789, which said that state laws

would apply in diversity suits, had received no definitive

52Story's opinion, Ibid., 666-713, and esp., on the
reservation clause, 675, 680, 708, 712. cCf., Marshall's
opinion, Ibid., 638.




56
interpretation. In 1815, the Supreme Court had heard two

non-constitutional cases over which the federal courts had
subject-matter jurisdiction, and had decided them on the basis

of general principles. In one, Town of Pawlet v. Clark,

Webster had been an attorney on the winning side, so he,
at least, would have some faith in this approach. The other,

Terrett v. Taylor, had been decided in the face of contrary

state court interpretation of applicable Virginia law.
Story, who often tried to extend the boundaries of federal
court jurisdiction, apparently wanted a test case for the
proposition that a federal court having subject-matter
jurisdiction could override on general principles a state
court's constitutional decision. The college attorneys, who
had little faith in their contract clause argument, hoped
to oblige him.53

The college trustees took Webster's suggestion. 1In
February and March of 1818, they made several conveyances
of college land to Vermont citizens, who promptly initiated
actions for possession in the United States Circuit Court
at Portsmouth, New Hampshire. In May, the cases were continued
until fall, at which time the college and university agreed
to take the actions to the Supreme Court by a pro forma

certificate of division of opinion. The actions were to

53Baxter, "Should the Dartmouth College Case Have Been
Reargued?" 24, 26-27, 35. On the "cognate cases," see,
generally, Lord, History of Dartmouth College, 141-167, passim.
Webster to Mason, April 28, 1818, in Webster, ed., Writings
of Webster, XVII, 282-283. Act of Sept. 24, 1789, sec. 34,
1 Statutes at Large (U.S.) 73, 92. Town of Pawlet v. Clark,
9 Cranch 292 (1815). Terrett v. Taylor, 9 Cranch 43 (1815).
Hereafter cited as Terrett. Cf., Story to Mason, Oct. 6,
1819, in Shirley, Dartmouth College Causes, 246.
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go up on a narrow special verdict, with the stipulation that

additional facts could be added later by mutual agreement
of the attorneys. These "cognate cases" were before the
Supreme Court in February, 1819, when Marshall announced
the court's decision for the college in the principal case.”4

At this point, the cognate cases took on a new sig-
nificance. The university had understandably been dissatis-
fied with the performance of Wirt and Holmes, and wanted
to have the case reargued. Moreover, University President
William Allen became convinced that even by the college's
theory of the law in the case, the unmistakable tendency
of the facts was to show that Dartmouth had been founded
and had existed as a public university, not a private college.
Late in 1818, the university hired William Pinkney, one
of the best lawyers in the country, to reargue the case
before the Supreme Court. The university forces also prepared
a series of "new facts" justifying the reargument and, of
course, a decision for the university.55

These plans could not be carried out. Although
Pinkney attempted to enter a motion for reargument on the
morning of February 2, 1819, Marshall turned his "blind ear"
to the attorney, announced quickly that the court had

reached a decision in the cause, and proceeded to read his

54Lord, History of Dartmouth College, 145, 154, 159.
Baxter, "Should the Dartmouth College Case Have Been Reargued?"
26-27, 28.

55Baxter, "Should the Dartmouth College Case Have Been
Reargued?" 21-22, 27. &irley, Dartmouth College Causes,
202, 286-290.
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opinion. The cognate cases were remanded to the circuit

court for further proceedings.56

Probably, as Baxter concludes, a full reargument would
not have changed the result of the Dartmouth College case,

unless the court changed its opinion as to the 1aw.57 As

interpreted by the court, the contracts clause focused on
individual initiative and private property as the legally
operative elements, and did not require the complete absence
of state involvement or public funds from corporations in
order to be applicable. Moreover, realistically, the great
weight of the evidence favored the college's view that
Dartmouth had been in a non-legal sense a private institu-
tion. No amount of argument could change the fact that the
New Hampshire government had had no substantial permanent
connection with Dartmouth and had given only occasional,

ad hoc financial assistance. Ultimately, the university's
contention that Dartmouth College had been founded and had
existed for half a century as a public institution rested on
a doubtful interpretation of past events and a few shabby
legal technicalities. Thus, a reargument before the Supreme
Court would have been largely a waste of time.

The last act in the Dartmouth College case took place

in Story's Circuit Court in Portsmouth, which had the duty

of making a final disposition of the cognate cases. Late

56Shirley, Dartmouth College Causes, 203. Baxter,
"Should the Dartmouth College Case Have Been Reargued?" 28.

57Baxter, "Should the Dartmouth College Case Have Been
Reargued?" 35.
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in May, 1819, the university attorneys submitted their new
facts for Story's consideration. He said he found nothing
in the new documents to vary the charter recitals (apparently
referring to the naming of Wheelock as founder), and entered
final judgment for the college trustees.58

The Dartmouth College decision became a permanent

part of American constitutional law. Even though the Court's
opinion was couched narrowly in terms of property rights and
property-related contracts, the crucial issue in the case

was the extent of governmental power over educational insti-
tutions, and the effect of the decision was to limit severely
the direct power of state governments over education by
guaranteeing the organizational integrity and political

independence of privately-founded schools. Dartmouth College

thus laid a firm constitutional foundation for the develop-
ment of a dual system of education, in which a public sector
would be governmentally financed and publicly controlled,
and an alternative private sector would be largely free from
political interference. Both the English law and the American
experience which prompted the decision will be analyzed in
greater detail in Chapters II and III below.

Apart from educational institutions, Marshall's opinion

left little doubt that the Dartmouth College decision would

have the collateral effect of protecting business corporations
from unwarranted governmental interference with their chartered

privileges. Marshall's definitions of private corporation

58Lord, History of Dartmouth College, 165-167.
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and constitutionally protected contract focused on individual
initiative and private property as the legally operative
elements. If these elements were present in the case of
Dartmouth College, surely they were present in the case of

a profit-making joint stock corporation. Indeed, the logical
structure of Marshall's opinion indicates that the Court
simply assumed that the contracts clause reached business

corporations.59

The legal and experiential bases of this
assumption will be examined in Chapters II, IV, V, VI, and

VII.

59Some analysts contend that the Dartmouth College
decision was not intended to extend to business corporations.
Robert Sprague Hall, "The Dartmouth College Case," Green
Bag, XX (May, 1908), 244-245. Dunne, Story, 179-180. 1In
addition to the terms and logic of the opinions, much evidence
suggests that the Court had business corporations at least
in mind when it decided Dartmouth College. This evidence

is presented and analyzed 1n subsequent chapters.




IT
THE INHERITANCE

Although the Declaration of Independence in 1776 severed
America's formal connection with Great Britain the new country's
political values and legal institutions remained primarily
those inherited from the British past. For this reason,
American legal analysis in the Confederation and early national
periods began with an inquiry into British constitutional
arrangements and the statutory and common law.

What was true generally was also true of corporations.
Americans started with English conceptions of the corporation,
and then shaped the legal institution to fit American needs.
It is the purpose of this chapter to\survey the base point,
the English law of corporations, as it had developed to the
early nineteenth century. The account is not intended to be
an evenly-balanced summary. Rather, primary emphasis is
placed on what Americans found useful to them in the long
English experience with corporations. Thus, with an eye
to subsequent American developments, this chapter surveys
the creation and control of corporations by the Parliament
and Crown, the various social functions of corporations,
and the legal characteristics and categorization of corpora-
tions at common law. Finally the chapter surveys in some

detail the development of the law of charitable corporations
61
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from the late sixteenth to the early nineteenth centuries,

an area of special relevance to the Dartmouth College case.

By the end of the eighteenth century, the relationship
between the British government and most types of corporations
was well settled. Parliament, of course, was omnipotent.

It could authorize the chartering of corporations and grant
such special privileges as legal monopoly. Perhaps more impor-
tant, it could modify or destroy a corporation as easily as
create it. Even Edmund Burke, who conceded that a charter

was a "contract" between Parliament and the incorporated

East India Company, insisted that Parliament alone was the
judge of whether the company so abused its privileges that

the contract was broken. In practice, however, Parliament
usually heeded pleas to respect corporate "vested rights,"

and seldom took away economically valuable privileges without
providing compensation.l

As a matter of practice, the Crown rather than Parlia-
ment was usually responsible for the creation and superin-

tendence of corporations. However, the royal prerogative

lSir William Blackstone, Commentaries on the Laws of
England. 4 vols. Ed. by William Carey Jones (San Francisco:
Bancroft-Whitney Company, 1915), I, 473, 485. Hereafter cited
as Commentaries. The power of parliament to dissolve a cor-
poration eliminated the idea that a corporation was necessarily
immortal. Stewart Kyd, A Treatise on the Law of Corporations.
2 vols. (London: J. Butterworth, 1793-1794), 1, 17; 11,
446. Hereafter cited as Corporations. Edmund Burke, Speech
on Fox's East India Bill, House of Commons, Dec. 1, 1783,
in T. C. Hansard, ed., The Parliamentary History of England,
from the Earliest Period to the Year 1803 (London: 1814),
XXIII, cols. 1317, 1318. On parliamentary respect for vested
rights, see Armand B. DuBois, The English Business Company
after the Bubble Act, 1720-1800 (New York: The Commonwealth
Fund, 1938), 120, 196, n. 251, 197, n. 252. Hereafter cited
as English Business Company.
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was hedged with all sorts of substantive and procedural
limitations. To be sure, it was a long-standing rule that
the King's consent, whether express or implied, was absolutely
necessary to the creation of a corporation. 1Initially, too,
the Crown could frame the charter as it wished. But the
Crown could not impose a corporation on unwilling individuals.
A majority of those intended to be incorporated had to accept
the charter before it could go into operation. A corpora-
tion could thus be framed to serve the private purposes of
the corporators at least as much as the public purposes of
the Crown. Moreover, no particular individual could be made
a member of a corporation without his consent. Even more
important, once a charter had been accepted and a corpora-
tion erected, the King could neither vary nor take away any
charter rights, nor modify or repeal the charter itself by
virtue of his prerogative alone.2 The charter had become
the measure of corporate rights against the Crown.

Although the Crown could correct corporate abuses of
chartered privileges through writs of mandamus or informations

in the nature of quo warranto in the King's Bench, these

2Blackstone, Commentaries, I, 472. Kyd, Corporations,
I, 39, 41, 44, 65, 66, 67; II, 447. Joseph Chitty, A
Treatise on the Law of the Prerogatives of the Crown; and
the Relative Duties and Rights of the Subject (London:
Joseph Butterworth and Son, 1820), 124, 126. Hereafter
cited as Prerogatives. William S. Holdsworth, A History of
English Law. 16 vols. (London: Methuen and Co., Ltd.,
1903-1965), IX, 48. Hereafter cited as English Law.
Rex v. Vice-Chancellor of Cambridge, 3 Burrow 1647, 1656,

1 ). S.C. 1 Blackstone Reports 547, 549. Rex V.
Doctor Askew, 4 Burrow 2186, 2199, 2200, 2201 (1768).

An existing corporation might voluntarily accept changes
in corporate rights, or even a whole new charter.
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procedures were unwieldy, and inoperative when corporations

were within their chartered rights. Consequently, the Crown
began to retain substantial control over many corporations
by inserting reservation clauses and other restrictions in
original charters. As they necessarily assented to this
reserved governmental authority when they accepted the char-
ter, corporators could hardly complain later that regulation
by the Crown exceeded the bounds of the Crown's legal power.
Several types of restrictions and reservations were promi-
nent in trading corporation charters. Often, the Crown would
simply limit the duration of the corporation, so, after the
time period expired, the corporators would have to seek a
new charter and the Crown would have the opportunity to impose
new restrictions or conditions. In many other charters,

from the reign of Elizabeth through the Glorious Revolution
and into the eighteenth century, the Crown reserved the power
to revoke the corporate charter after a stated period of

time if the Crown and Privy Council found that the continued
existence of the corporation would be contrary to the public
interest. Occasionally, when Parliament would order the
chartering of a corporation, it would direct the King to
reserve to himself a power to revoke the charter when he
found it expedient to do so. For example, the Bubble Act,
which, among other things, authorized the Crown to charter
two marine insurance corporations, provided that the Crown
would reserve a power to terminate the charters if the Crown

found the "continuance of the . . . two corporations to be
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hurtful or inconvenient to the public" at any time after

thirty-one years from the issuance of the charter.3

3On the king's power to superintend corporations, see,
generally, Roscoe Pound, "Visitatorial Jurisdiction over
Corporations in Equity," Harvard Law Review, XLIX (Jan.,
1936), 369-395, and esp. 370-372. Kyd, Corporations, II,
174, 291-395, 403-445. Blackstone, Commentaries, I, 480-481.
Richard Wooddeson, A Systematical View of the Laws of
England; As Treated 1n a Course of Vinerian Lectures, Read
at Oxford, During a Series of Years, Commencing 1in Michael-
mas Term, 1777. 3 vols. (Dublin: 1792-1/94), 1, 472-473.
Hereafter cited as Lectures. Holdsworth, English Law, IX,
65-67. Chitty, Prerogatives, 131l. The most celebrated quo
warranto case was King v. City of London (1683), in
Francis Hargrave, ed., A Complete Collection of State-Trials,
and Proceedings for High-Treason, and Other Crimes and
Misdemeanors. 11 vols. (4th ed.; London: 1776-1781),
III, 546 ff. Hereafter cited as State Trials. See, generally,
Jennifer Levin, The Charter Controversy in the City of
London, 1660-1688, and 1ts Consequences (London: University
of London, The Althone Press, 1969). The writ of scire
facias was available to repeal or revoke charters when they
were contrary to law, void for uncertainty or deception, or
unjust and injurious to the rights of third persons. Chitty,
Prerogatives, 330-331. For the use of the scire facias in
connection with the Bubble Act, see DuBois, English Business
Company, 6-10. On reservation clauses, see Ibid., 104-105,
126. Cecil T. Carr, "Introduction," Select Charters of Trading
Companies, A. D. 1530-1707 (London: Selden Society, 1913),
X1X. Hereafter cited as Select Charters. For examples of
royal reservation clauses, e the following business corpora-
tion charters: "Merchant Adventurers of England," sec. 12
(1564), in G. W. Prothero, ed., Select Statutes and Other
Constitutional Documents Illustrative of the Reigns of Eli-
zabeth and James I (4th ed.; Oxford: Clarendon Press, 1913),
464. "East India Company," sec. 27 (1600), in Ibid., 455.
"Merchants of London Trading to the Levant Seas,” (1601), in
Select Charters, 42. "Merchants of London Trading into France,"
(1612), in Ibid., 77-78. "King's Merchant Adventurers of
the New Trade," (1616), in Ibid., 97. "Starchmakers of the
City of London," (1623), in 1Ibid., 122. "Goldwiredrawers of
the City of London," (1624), in Ibid., 136. "Royal Fishing
of Great Britain and Ireland," (1676), in Ibid., 185.
"Company for Smelting Down Lead," (1693), in Ibid., 230.
"Company for Digging and Working Mines," (1694), in Ibid.,
240. "Charitable Corporation," (1708), in Ibid., 262.
"London Assurance Company," (1720), cited in DuBois, English

Business Company, 143, n. 30. "York Building Company,

(1728), in IELE., 51, n. 50. "British Linen Company," (1747),
in Ibid., 205, n. 290. Bubble Act, sec. 16, 6 Geo. I, c. 18
(1719), 14 statutes at Large (Pickering ed., 1765), 244, 254.
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This royal reservation was not a mere boilerplate

provision, or a casual addition. On the contrary, it was
taken very seriously by Crown officers and prospective cor-
porators alike. For example, in 1704, Thomas Byfeild and
eleven other promoters petitioned the Crown to grant them a
charter to carry on a general trade with the American colonies
and, also, to import naval stores. The draft charter pre-
sented to the Privy Council by the Board of Trade contained
a provision reserving to the Crown the power to terminate
the corporation by Order in Council. 1In their joint report
requested by the Council, both the Attorney General and the
Solicitor General strenuously insisted upon the retention
of this reservation. However, the prospective corporators
strongly objected to a broad reservation clause, and more than
once requested that it be eliminated or at least narrowed.
In the end the project was vetoed by Queen Anne, but the at-
tention paid to the reservation clause and the hard bargaining
over it illustrate its importance in the English scheme.4
Despite the prominence of the reservation clause in
royal charters, and its presence in some acts of Parliament,
judicial references to reservation clauses were very few.
Apparently, only one English case decided before 1800 men-
tions the charter reservation in a trading corporation charter.

In East India Company v. Sandys, decided in 1684, the defen-

dant challenged the trading monopoly which the King had

44. L. Grant and James Munroe, eds., Acts of the Privy

————

Council of England, Colonial Series (Hereford: 1910), II,
464-469.
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granted to the company. In an opinion upholding the grant,
Chief Justice Jeffreys noted that the King's charter had
reserved full power to terminate the grant on three years'
notice whenever the King decided the grant was no longer
"profitable . . . to this Realm." Jeffreys' full opinion
was not readily available, however, because it was not pub-
lished in a standard law report until 1778 and then only

in the State Trials, a collection unlikely to be searched

by English or American lawyers for precedents on the subject
of business corporations. The only other judicial reference

to a royal reservation clause came in King v. Amery, where

the King's Bench upheld the reserved power of the Crown to

remove any principal officer of a chartered municipal cor-

poration.5

5East India Company v. Sandys (1684), in Hargrave,

ed., State Trials, VII, 493, 556. Hargrave, "Preface,"

Ibid. For the full reservation clause, see the Charter
granted the East India Company by Charles II, April 3, 1661,
in Charters Granted to the East-India Company, from 1601;
Also the Treaties and Grants Made with, or Obtained from,
the Princes and Powers in India, from the Year 1756 to 1772
(n. p.: [1773]), 78. So far as observed, the first American
reference to Jeffreys' mention of the royal reservation
clause was by Warren Dutton in his argument in Charles River
Bridge v. Warren Bridge, 11 Peters 420, 443-444 (U. S. 1837),
rev'g 24 Mass. 344 (1%59). Hereafter cited as Charles River
Bridge. For the use of the reservation clauses in the
charters of municipal corporations, see King v. Amery, 2 Term
Reports 515, per Justice Ashurst, 568, and argument, 560
(1788); rev'd by the House of Lords, 2 Brown Parliamentary
Reports 336 (1790). See Kyd, Corporations, II, 94, 492-496,
503-511. For the background of these clauses in borough
charters, see J. H. Sacret, "The Restoration Government and
Municipal Corporations," English Historical Review, XLV
(April, 1930), 232-259. Amery was cited by Story for the
authority that the king could not alter a corporate charter
in the absence of a reservation clause. Dartmouth College,

4 Wheaton, 675.
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Although by the end of the eighteenth century England

had adapted the corporation to serve a wide variety of
governmental, economic, religious, and charitable purposes,
legal commentators often ignored realistic functional dis-
tinctions as they searched for the legal "essence" of the
corporation. Stewart Kyd, whose treatise on corporations
was influential in both England and the United States, did

as well as any. For Kyd, a corporation was a legal synthesis,

a "union of . . . several circumstances," no one of which

was startling or unknown to other aspects of English law.
The resulting synthetic device, the corporation, was

a collection of many individuals, united into

one body, under a special denomination, having
perpetual succession under an artificial form,
and vested, by the policy of the law, with the
capacity of acting, in several respects, as an
individual, particularly of taking and granting
property, of contracting obligations, and of
suing and being sued, of enjoying privileges

and immunities in common, and of exercising a va-
riety of political rights, more or less extensive,
according to the design of its institution, or
the powers conferred upon it, either at the time
of its creatiog or at any subsequent period of
its existence.

This definition requires some explication in order
to be fully understood. A corporation was, first of all, a
creation of the law, and in this sense was a legally
conferred right or capacity to act as an entity. This

franchise to be was distinct from other privileges and

6Kyd, Corporations, I, 12-13. For a brilliant review
of the common law theory of one type of corporation, the
borough, in an earlier period, see Heinz Lubasz, "The Corporate
Borough in the Common Law of the Late Year-Book Period,"
Law Quarterly Review, LXXX (April, 1964), 228-243. Hereafter
cited as "The Corporate Borough."
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immunities which the corporation might possess and exercise

for its benfit.’

If the corporation was legally capable of acting as
a distinct entity, it was also a "collection of many indi-
viduals." Not only did "natural persons essentially consti-
tute the body politic," but each member had a legally defen-
sible "right" to act with others as a corporation. It fol-
lowed that Kyd was impatient with the metaphysics which con-
ceived of the corporation as "invisible" and "immortal."8
This emphasis on the individual and very human composition
of the body politic, moreover, had important legal and
practical implications. It was impossible to discuss the
rights and duties of corporations without discussing the rights
and duties of individual members. Corporate rights and prop-
erty were in this sense merely individual rights and property.

Probably the most important legal component of the
corporation was "perpetual succession," an "incident"
necessarily attached by operation of law to every corporation.
Perpetual succession, as Blackstone put it, was "the very

end of . . . incorporation." It was simply the power of

appointing new members in the place of those who had been

7Kyd, Corporations, I, 14-15. Blackstone, Commentaries,
II, 37. C. A. Cooke, Corporation, Trust and Company (Cambridge:
Harvard University Press, 1951), 66-67, 78.

8Kyd, Cor?orations, I, 16-17. The conception of the
corporation as "invisible" and "immortal" came from Sir
Edward Coke's opinion in Le case de Suttons Hospitall,
10 Coke 23a, 32b (1612). Hereafter cited as Suttons Hospitall.
cf., Marshall's opinion, Dartmouth College, 4 Wheaton, 636.
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removed from membership for one reason or another, without
the necessity of doing anything else. As Blackstone indicated,
perpetuity was not the distinctive feature of the corporation.
Through the private trust, large amounts of property could
be held by and for groups such as the Inns of Court forever.
However, the trust required a multitude of complicated deeds
and conveyances, all properly drawn and executed in due time.
It was the succession, the efficient change of membership
and thus of ownership, which was distinctive about the corpora-
tion, and of immense practical importance.9

Kyd also noted in his general definition that any
corporation could exercise "a variety of political rights,
more or less extensive, according to the design of its

10

institution, or the powers conferred upon it." As reflected

9Blackstone, Commentaries, I, 475. Blackstone found
four other "incidents™ of every corporation: to sue and be
sued in the corporate name, to purchase and hold lands, to
have a common seal, and to make by-laws. Kyd repeated the
five incidents, Corporations, I, 69. The implied powers of
every corporation were first set forth by Coke in Suttons
Hospitall, 10 Coke, 30b-3la. Coke also laid down the rule
that it was impossible to take forever without incorporation.
Ibid., 26b. On the use of the trust to hold property "in
perpetuity," see Kyd, Corporations, I, 6-7. Frederic W. Mait-
land, "Trust and Corporation," in Maitland: Selected Essays,
ed. by H. D. Hazeltine, G. Lapsley, and P. H. Winfield
(Cambridge: Cambridge University Press, 1936), 141-222.
Hereafter cited as Selected Essays. In addition to the
Inns of Court, Maitland noticed several other eighteenth-
century unincorporated associations. Ibid., 186-187, 191-
195, 207. W. K. Jordan notes the extensive use of the
transfer-retransfer system to achieve perpetuation of the
trustees of unincorporated charitable trusts. Philanthropy
in England, 1480-1660: A Study of the Changing Pattern of
English Social Aspirations (London: George Allen and Unwin,
Ltd., 1959), 122. Hereafter cited as Philanthropy in England.

loKyd, Corporations, I, 12-13.
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in the law, these "political rights,

or corporate powers,
were of two basic types, governmental and group property-
holding.

"The general Intent and End of all Civil Incorpora-

tions," wrote an anonymous commentator at the beginning of

the eighteenth century, "is, for better Government." A cor-
poration was thus created for a public purpose -- government.
It was a bundle of "political rights" which added up to a
delegation of power, of jurisdictional control, over
specified territories or types of human activity or both.
Some corporations, such as cities, towns, and boroughs had
a general jurisdiction orer particular territories. Early
merchant gilds, closely related to boroughs, also had
territorial jurisdiction, but often exercised power for more
limited economic purposes. Later, the incorporated "regulated
company," in which each member traded with his own stock
subject to the rules and regulations of the corporation, was
likewise governmental in character. The corporate body
exercised a delegated political power in order to regulate
the economic activities of its members.ll

The corporation was never an exclusively governmental

device but had always been associated with group ownership

of property. According to Holdsworth, the technical concep-

ll[Anonymous], The Law of Corporations: Containing
the Laws and Customs of All the Corporations and Inferior
Courts of Record in England (London: 1702), 2. Blackstone,
Commentarigg, I, 467-468. Cooke, Corporation, Trust and
Company, 17, 19 f£ff., 51. On regulated companies, see Carr,
"Introﬁuction," Select Charters, xx-xxi. Holdsworth,
English Law, VIII, 206. Cf., Kyd, Corporations, II, 103-107.
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tion of the corporation as a group capable of holding pro-
perty was first received into the English law to provide
a rationalization for the religious associations which held
the property of the church. After the Glorious Revolution,
even incorporated boroughs came to function primarily as
property-holding and property-managing institutions. The
borough corporations began to manage the commons and to
exercise their privileges and immunities for the private
benefit of their members instead of for the benefit of the
town at large.12

In the joint stock corporation, which emerged in the
late seventeenth and early eighteenth centuries, the public
governmental aspect of the corporation was almost completely
subordinated to the property-holding function. Government
became, in twentieth century terms, management. Unless a
special privilege, such as monopoly power, was granted, the
corporation's political jurisdiction had disappeared entirely
into the ownership and control of the capital stock. Although
the joint stock corporation was expected ultimately to serve
the public good, this would only be the result of giving pri-
mary attention to the private interests of its members.

Moreover, the "succession" of members was even easier than

12yo1dsworth, English Law, III, 471. On the English
borough as a property-holding body, see, generally, Frederic
W. Maitland, Township and Borough (Cambridge: Cambridge
University Press, 1898), esp. 95. Maitland, Selected Essays,
217. King v. Pasmore, 3 Term Reports 199 (1789).
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before as shares in the stock were freely transferrable.

13
Unfortunately, the Bubble Act of 1719 cut off the free
development and extensive use of the corporation as a device
for business organization. Passed in the wake of a financial
panic caused in part by over-speculation in corporate stocks,
the Bubble Act forbade persons to act as a corporation or
to raise a transferrable stock without explicit authority
from the Crown or Parliament. Following this act, the or-
ganizers of business enterprise adapted the partnership and
private trust to serve many of the purposes of the corpora-
tion. The privately drawn deed of settlement replaced the
charter as the "constitution" of the organization. Under
certain limitations, shares were transferrable. Although
business got by with expedients such as these, the law
of business corporations nearly ceased to develop after the
Bubble Act. Those corporations which survived the Bubble
Act or were chartered thereafter simply did not produce
enough litigation to enable the courts to create a compre-
hensive case law. This would have important implications
for Americans when they began to use the corporate device

to promote economic growth in the late eighteenth century.

Even by then, the courts found little usable English law

13Cooke, Corporation, Trust and Company, 50-79.
See, generally, William Robert Scott, The Constitution and
Finance of English, Scottish, and Irish Joint-Stock Companies
to 1720. 3 Vols. (Cambridge: Cambridge University Press,
1912). cCcf., Frank Evans, "The Evolution of the English
Joint Stock Limited Trading Company," Columbia Law Review,
VIII (May, June, 1908), 339-361, 461-480.
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relative to the special problems of business corporations.14

Despite the use of the corporation in England as an
instrument for both governmental purposes and private gain,
the English law developed no formal categorization of cor-
porations by "public" and "private" functions. Rough dis-
tinctions had emerged by the early nineteenth century in
connection with problems on the extent of corporate juris-
diction. For example, in 1702, Chief Justice Holt contrasted
the power of the London Common Council with that of the Cor-
poration of Glaziers. The Common Council, or "any other
corporation of publick concern" could bind all who came within
the "city or precinct." The Corporation of Glaziers, on the
other hand, was a "private society" which existed only for
the better government of its own members, and thus had no
authority over non-members. In the late eighteenth century,
Kyd summarized the whole line of cases:

« « « there seems to be a very important distinc-
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