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ABSTRACT

THE PLACE OF EXECUTIVE POWER IN THE AMERICAN CONSTITUTIONAL
REPUBLIC

By

Benjamin A. Kleinerman
Though quite diverse in other respects, the extant scholarship on the presidency is
remarkably unified in its understanding of the constitutional place of executive power.
Much of this unity regarding the weakness of the constitutional executive can be traced to
Woodrow Wilson’s attempt to free the president from what he perceived as his
constitutional prison, thus allowing for presidential leadership. This dissertation offers a
contribution to presidency scholarship by showing that Hamilton’s arguments in The
Federalist and, later, as Pacificus make room for surprisingly strong, but constitutional,
presidential leadership within the new republic. In these same papers, Hamilton also
attempts to “constitutionalize” ambition—showing to the potential Caesars why they
should run for president. Contrary to some scholars, I then argue that the founders were,
however, not unified in their understanding of the place of executive power in the new
republic. Instead, two of our principle intellectual founders, Madison and Hamilton, have
drastically different understandings of the role of the executive in a constitutional
government; Hamilton wants to accommodate a powerful executive, while Madison
wants to exclude him entirely from the republic. This disagreement is not surprising
considering the problematic role the executive plays in Locke’s constitutional scheme. In
Locke, the executive is both absolutely necessary and fatally dangerous to any
constitutional government. Finally, the words and deeds of Lincoln are explored because

he offers us an interesting combination of Madison’s “Whiggishness” and Hamilton’s
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discretionary executive power. Though impressive, I find, however, that the example of
Lincoln, precisely in its “superhuman” restraint, is too high to use as an example for a
healthy executive power. I conclude that only Hamilton’s executive provides the
republic with the strong and discretionary—though somehow constitutional—leadership

it needs to achieve the peace and prosperity it promises to its people.
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Dissertation Introduction:
The Constitutional Diversity of Executive Power

“The Presidency is the most peculiar office in the world. There’s never been one like
it...The longer I live, the more I am impressed with...our American Constitution. Read it

and think about it. It’s a plan, but not a strait jacket, flexible and short. Read it one
hundred times, and you’ll always find something new —Harry Truman

What is the place of executive power in our constitutional republic? To ask this
appears commonplace, asked a thousand times before and given a thousand different
answers. But if one places the emphasis on the "Constitution" and the constitutional
place of the executive, one finds a striking similarity in the extant scholarship. There are
a wide variety of characterizations of the present condition of the presidency: it is too
weak, it is too strong, it is too rhetorical, it is too "imperial”, it has overrun our
constitutional system, it is too political, it is not political enough, it has too much
prerogative, it does not have enough, etc. But the descriptions of the presidency's
constitutional powers are strikingly similar. In a classic statement, Henry Jones Ford
(1898), after a vigorous argument showing how much power the president already has,
writes: "The greatness of the presidency is the work of the people, breaking through the
constitutional form" (292-93). The questions of the vast majority of presidency scholars
ever since seem to begin with the same underlying assumption: the presidency is limited
constitutionally. In other words, the constitutional powers remain roughly the same for

all of them.!

! There is one very notable exception. Skowronek (2002) writes: "It is a telling sign of the time that the
fullest argument for the indeterminacy of constitutional form in recent years has come from the Right rather
than the Left. In Taming the Prince (1993), Harvey Mansfield identified 'ambivalence' as the essential
characteristic of the executive power in the American Constitution” (744). Perhaps it is best if I
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Skowronek (2002) summarizes well the research on the presidency over the last
one hundred years. The course of that research has been heavily influenced by the
treatment of the presidency at the turn of the century in the progressive movement. For
men like Henry Jones Ford and Woodrow Wilson, the institution promised that
reconfiguration of American politics they thought so necessary. The presidency seemed
to be the institution capable of breaking through the dominance of an unresponsive
Congress to respond directly to the people's wishes and desires. From the beginning,
however, as seen not so much in the thought of Henry Jones Ford as in that of Woodrow
Wilson, the Constitution itself posed a barrier to presidential leadership. The
reconfiguration of American politics toward presidential dominance required the
overcoming and abandonment of the constitutional form.? For instance, in one of his
mature statements of the Constitution’s intent as to the executive power, Wilson (1908)
writes:

The makers of the Constitution seem to have thought of the President as

what the stricter Whig theorists wished the king to be: only the legal

executive, the presiding and guiding authority in the application of law

and the execution of policy. His veto upon legislation was only his

‘check’ on Congress, --was a power of restraint, not of guidance. He was

empowered to prevent bad laws, but he was not to be given an opportunity

to make good ones...The constitutional structure of the government has

hampered and limited his action (59-60).

The Wilsonian conception of presidential leadership over and against a restricted

Constitution has influenced almost all presidential scholarship since.®> Thus, the first

acknowledge immediately my enormous debt to Mansfield's work. It would be no exaggeration to say that
the present study would not exist were it not for his book.

2 The progressive treatment of the constitutional executive was of a piece with its more general attitude
toward the Constitution. Zentner (1994) writes: “Limited constitutional government was increasingly
viewed as an impediment to social progress, and the old social contract was judged inadequate to meet the
challenges of the new era” (580-81).

3 One could and should ask why it is Wilson, rather than Ford, or the other prominent progressive president,
Theodore Roosevelt, who has influenced most presidency research since, especially because Roosevelt too
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major scholar to take issue with the progressive reconfiguration, Edward Corwin, still
accepts its basic premise regarding the constitutional form itself. In the wake of
Roosevelt's leadership, Corwin (1948; 1976) thought that "what was originally deemed to
be a Constitution of Rights" had been transformed into a "Constitution of Powers,"
thereby creating a "revolutionary reversal of constitutional values."* In this revolutionary
system, the presidency had "reached a position of unhealthy dominance" (157, 176). For
Corwin, "this is a government of laws and not of men" and so "everything that is done by
an agent of government must be traced to some legal warrant” (159). As we will also see
in Wilson, the Constitution, as Corwin understands it, is fundamentally a restrictive
document. Too much executive power poses a threat to these restrictions because, in
allowing for individual discretion, it does not fall well within the rule of law.

Following Corwin, even those "high-flying prerogative men"(137-38) like Arthur
Schlesinger came to distrust the presidency in the wake of the Vietnam War. His
Imperial Presidency (1973) explicitly denies to the president what Corwin had, years

before, accused him of giving: "The idea of prerogative was not part of presidential

had a theory of presidential power--one that, it could be argued, is more compatible with Hamilton's
intentions. See Croly (1909 1965, 167-171); also see Knott (2002) where Roosevelt is quoted calling
Hamilton "the most brilliant American statesmen who ever lived, possessing the loftiest and keenest
intellect of his time" (87). Roosevelt also referred to himself as a “strong Hamiltonian™ in one of his letters
(The Letters of Theodore Roosevelt, 1415). All I can claim is that Wilson has been far more influential
than Roosevelt. As evidence, I submit: Neustadt's very influential theory seems almost borrowed from
Wilson. The reasons why Roosevelt's stewardship theory of the presidency and his far more nuanced
understanding of what he took to be the founders' intentions had less influence than Wilson is beyond the
scope of this dissertation. To a certain extent, Roosevelt could be thought of as the most Hamiltonian of
presidents in both word and deed. Rossiter (1964) writes: "No matter how loudly our latter-day Whigs may
protest, the 'Stewardship Theory of Theodore Roosevelt expresses the realities of presidential power in a
government committed to vast responsibilities at home and abroad, and that theory may be traced back in
unbroken line to Hamilton's teachings" (248). See Tulis (1987, chapter 4) for a discussion of Roosevelt's
statesmanship. Throughout this dissertation in both footnotes and in the argument itself, I will utilize
Roosevelt's profound understanding of the relation between executive power, leadership, and a democratic
republic.

4 In another place, Corwin (1947) amends this claim some. He writes: "The Constitution of 1789, even
though not originally designed as such, early became primarily a Constitution of Rights, and hence
structurally a Constitution of checks and balances"” (170-71).
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power as defined in the Constitution" (9). Whether this characterization is accurate will
be examined later,’ the relevant point remains that Schlesinger returned to the founding
for original intent to ground certain restrictions on the current presidency.®

The view that Corwin and the progressives agree on the status of the presidency
within the Constitution is, however, not novel. Many of the students of Herbert Storing
came to the same conclusion twenty years or so ago. Bessette and Tulis (1981), two such
students, write: "Whether praising the actions of Franklin Roosevelt or castigating those
of Richard Nixon, it is generally implied by legalists and political scientists alike that the
most interesting aspects of these presidencies lie outside or beyond the constitutional
order” (7-8). In contradistinction to this view, these students of Herbert Storing revisited
the Constitution and found a presidency that is much stronger institutionally than either
Corwin or the progressives had thought.” Characterizing these scholars, Nichols (1994)
writes: "According to this strong constitutional Presidency school, the Constitution
sought ways to provide institutional supports for the exercise of political authority in

general and executive power in particular" (34).®

5 See below chapter 2, section h and chapter 4.

¢ He writes: "Even if the search for original intent is difficult, it is not impossible” (1).

7 See the collection of essays edited by Joseph M. Bessette and Jeffrey Tulis, The Presidency in the
Constitutional Order.

% In my understanding of these issues, I owe much to David Nichols' The Myth of the Modern Presidency.
He too has argued that the modern presidency is not so "modern” as it appears. "It is my contention that
legislative leadership, administrative control, the exercise of unilateral authority, and popular symbolic
leadership are all crucial elements of the constitutional Presidency. The major defect of the doctrine of the
modern Presidency is the failure to recognize that these attributes of the Presidency predate Franklin
Roosevelt and in fact find their origins in the Constitution” (9). In many ways, my argument is quite
similar to Nichols'. Although, he does not separate Hamilton and Madison from each other as distinctly
different articulations of executive power at the founding. He does, however, contrast the Whig
understanding of the presidency with what he claims is the Constitution's intention. And, while I analyze
the arguments of The Federalist to derive a "constitutional frame of mind," he claims his view “that
recognizes both the institutional and popular sources of presidential authority" emerges "from a careful
examination of Article II of the Constitution” (35).
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Thus, to a certain extent, this "strong Presidency school" has already provided a
corrective to the limited view of the Constitution that had united the progressives with the
legalists. As we shall see, while admitting a stronger constitutional presidency, they also
tend to insist on the constitutional exclusion of presidential leadership. Thus, their claim
about the constitutional executive has been to a large degree obscured by their claim
about the constitutional place of leadership. They bemoan the “rhetorical” presidency,
created by Woodrow Wilson, that makes too much room for a quasi-demagogic form of
leadership. This "rhetorical” presidency camp sees the founders' intentions regarding the
executive power as wiser than the Wilsonian attempt to free the president from such
constitutional restrictions.” Their analysis of the modern presidency takes its bearings
from the ways in which the modern presidency has departed from a superior
constitutional presidency. They think the Constitution provides for an executive who is
strong precisely because he need not lead the people. I will subsequently treat their
argument more extensively; for now, I submit that their understanding does not do justice
to Hamilton’s understanding of constitutional leadership.

On the other hand, the modern presidency school, following Neustadt, tends to
emphasize the manner in which the Constitution unnecessarily restricts presidential
power and attempts to liberate the presidency from this restrictive constitutional form.'°
For them, as for the progressives before them, the Constitution stands as a hurdle over

which the president must leap to exercise his leadership in the system.'' As much as the

% In this camp, I would put, among others, Eidelberg (1974), Ceaser (1979), Kesler (1984), and Tulis
(1987).
19 This would include, among others, Burns (1978), (1984), Lowi (1985), Rosenbloom (1988), and
Genovese (1995). See Wayne (1983, 30-34) for a discussion of Neustadt's influence on subsequent
Presidency scholarship.

! Another recent school of thought, the "new institutionalists" led by Terry Moe, challenges Neustadt on
the grounds that he underappreciated the importance of the institutional rules provided by the Constitution.
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students of Herbert Storing worry about the departure from the constitutional system
embodied by the “rhetorical” presidency, they worry about the extent to which the old
system stands in the way. For them, there is not enough leadership; for the other camp,
there is too much.

The best example of this fundamental agreement at the bottom of their
disagreement can be found in Lawler (1987). Emphasizing in a footnote that he is
indebted to Ceaser, Kesler, and Tulis, Lawler writes:

In agreement with Wilson and his disciples today, The Federalist

understands the Constitution to establish an "anti-leadership system," [a

term borrowed from one of Wilson's so-called disciples, Burns (1984)] to

resist the imposition of innovations proposed by leaders. The Federalist,

unlike Wilson, affirms this resistance, because it is considerably less

sanguine than Wilson about the motivations and likely consequences of

the success of democratic leaders (712).

As we shall see, at the bottom of Wilson's reforms to the presidency was a concern about
the constitutional prohibitions against leadership. In a sense, Wilson's whole project
flowed from his understanding of that prohibition. I will argue that Wilson's basic
starting point is wrong and so too are all those scholars who, in his wake, also see the
presidency as necessarily and constitutionally restricted. Instead, right from the
founding, the constitutional form of executive power was a contested issue. It is for this

reason, I argue, that we must return to the founding. Doing so provides us with a range

of alternatives regarding the executive power, most notably Alexander Hamilton’s whose

They emphasize that the constitutional ambiguity of executive power enhance rather than detract from the
president's strength (Moe and Wilson 1994). The president’s independence from Congress and his ability to
"move unilaterally into new territory, claim new powers, and make policy on [his] own authority” give
presidents a distinct advantage over Congress in strength and power (21). Contrast this claim with Lowi
(1985): "The Constitution was designed to make Congress the center of the power structure--why else
would the powers delegated to national government be lodged in Article I, the legislative article?"(30).
Though Moe thinks the president still very limited by the separation of powers (1995, 433) and does not
explore the fact that one school of thought at the founding thought the executive could and should be the
center of the new government.
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understanding stands in striking contrast to the dominant view of the Constitution’s
executive. In fact, I will argue, Hamilton's arguments in The Federalist, rather than being
"anti-leadership,"” made significant room for executive leadership after the founding. In
fact, one could say precisely the opposite of Tulis (1987). He writes: "The Federalist
defended a theory of governance that would not require and did not provide support for
the statesmanship of founders after the founding" (111). Hamilton's interpretation seems
precisely to show the necessity that the executive power allow and provide support for
the statesmanship of founders after the founding.

Perhaps this last statement should be qualified some. If, by founders, one means
men who would overturn the constitutional order so as to institute their different
understanding of the proper purview of government, then Hamilton does not want them.
But if one means men who would be allowed significant flexibility to achieve those
projects that would win them enduring fame--projects that would approach the grandeur
of the founding itself, then Hamilton provides space for them. In other words, Hamilton's
"constitutionalism" is not properly conceived as a limitation of even the ends of
government. It is a redefinition of the purview of government itself according to which it
seeks the public good through administrative responsibility and action. Within that
definition, any end is allowed.

And Hamilton's argument simply seems significantly more nuanced regarding the
question of leadership than the "rhetorical presidency” camp admits. Eden (1983) states
well what seems to be their view of founding intent and the crux of their disagreement
with Wilson:

The liberal enlightenment, prior to Wilson, had combined a prudent (but
popular) fear of power with a sober (but universally intelligible) reading of
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human nature as striving after power. A properly ordered political law
would bring these politically relevant facts into sharp focus by instituting a
perpetual vigil, a constantly reinvigorated suspicion, against any departure
from the strictly limited powers granted to each official. Leadership, as a
close look at the language of The Federalist will amply confirm, was
considered to be precisely such a departure and the one most likely to
occur in a democratic republic. Only in a single instance, 'the leaders of
the Revolution,' did The Federalist speak favorably of political leadership.
This singular, extraordinary reliance upon 'leadership' was apparently not
to be part of their constitution. Publius generally employed 'leader’ as a
term of opprobrium. Once the republic was placed on a sound footing, the
leaders of the Revolution would disappear, to be replaced by (or to
reappear transformed into) a chief magistrate, court justices, and so forth

(5.

As we shall see in our discussion of the debate between Madison and Hamilton, this
seems a very accurate description of Madison's understanding of what the Constitution
had wrought. But, while The Federalist does often speak of leadership and of that
ambition that fuels leadership with distaste, it also, in Hamilton's papers on executive
power, seems then to make room for those "irregularly ambitious" men who would lead
the people, through the presidency, in order to secure their own enduring fame. Eden's
argument, however sound it might be regarding the Madisonian understanding of the
founding, does not do justice to Hamilton's constitutional understanding.

This is not to say that Hamilton's interpretation of the constitutional executive
reveals a fundamentally different "original intent." In light of the rather strong
disagreements between Hamilton and Madison over executive power in 1793 (see chapter
4), it seems to me misleading if not impossible to rescue a coherent doctrine of the
founders' "original intent" on this issue. Instead, we return to the founding in order to
correct a misunderstanding among most presidency scholars. Their accounts of the
modern president are almost always informed by what they take to be the president's

"proper” constitutional place. Insofar as they seek to find some original founding
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intention, they turn to the more limited conception found of executive power found in
Madison and Jefferson.'? In doing so, they too often ignore Hamilton's argument for
presidential leadership within the constitutional system.'* A proper recognition of
Hamilton reveals the possibility of a constitutional executive who leads the people
without becoming a demagogue.

A full recovery of the Hamiltonian possibility might point to an alternative
solution to the problem that the progressives were trying to overcome. The progressives,
who in some cases understood themselves as "new Hamiltonians," were trying to give
"democratic meaning and purpose to Hamiltonian tradition and method" (Croly 1909;
1965, 169)." Especially in the wake of Wilson's brand of progressivism,'s while the
executive might potentially institute the reforms they desired, it first must struggle to
overcome its fundamentally anti-democratic and limited constitutional position. Such an
argument gives up the Constitution to their opponents: they appeared to be struggling
against constitutional intent. Their opponents could say, as Corwin did, that the
Constitution was intended to be a document of rights and their reforms revolutionized it

into a document of powers. It is not surprising then, that the twentieth-century witnessed

12 See Grant and Grant (1981) for a nice discussion of "The Madisonian Presidency.”

13 Some notable exceptions are Burns (1965, chapter 1) and Binkley (1947, chapter 2). Although while
rightly emphasizing the legislative leadership of Hamilton's executive, both do not see that there is also an
element of popular leadership.

' The progressive's understanding and use of Alexander Hamilton merits its own book. See Knott (2002,
chapter 5) for a discussion of their appropriation of Hamilton's thought. However, while they admired
Hamilton, in contrast to Jefferson, for seeing the necessity of an effective and energetic government, they
also distrusted what they took to be his anti-democratic instincts (Stettner 1993, 38-39; Forcey 1961, 29-
30). Although, Croly (1909 1965) writes: “The extent of this antagonism to democracy, if not in intention
at least in effect, is frequently over-rated" (33). And Ford (1920), a quasi-progressive, writes what could be
the thesis of my treatment of Hamilton: "The constitutional ideal aimed at by Hamilton may be fairly
described as plenary power in the administration, subject to direct and continuous accountability to the
people, maintained by a representative assembly, broadly democratic in its character” (364). For more
general discussions of Herbert Croly and progressivism, see Stettner (1993), Levy (1985), and Forcey
(1961).

'3 Eisenach (1994) argues that the victory of Woodrow Wilson paradoxically led to the defeat of
progressivism as a national movement.
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the evaporation of the progressive hopes and an ever greater increase in pessimism about
the reforming capabilities of presidential power. Therefore, Neustadt, who also wants the
president to be the prime mover within the system and to represent the people over and
against an unresponsive Congress, emphasizes even more than Wilson the great
impediments that stand in the way of executive power. Or by 1995, Genovese delivers a
summary judgment of the results of the progressive experiment in executive leadership:

The deck is stacked against presidential leadership; the presidency is dealt

a very weak power-hand. How each president plays the hand they are

dealt, however, how they use their skills and opportunities, goes a long

way in determining the success or failure of the administration, but skill is

not enough. A variety of built-in roadblocks created an immunity system

from leadership in all but the most extraordinary of times.

In the first place, Genovese's judgment does not seem quite an accurate picture of
the presidency's true power situation.'® But, given their starting assumption, it seems an
almost inevitable conclusion. These modern presidency scholars, following Neustadt,
first posit that the Constitution constrains presidential leadership or "stacks the deck”
against Presidents.'” Their study of the branch in the political world then tends to prove
what they have already assumed. Moreover, their research is, to some degree, self-
fulfilling to the extent that it convinces the populace that the Constitution does indeed
intend a significantly limited executive power. In short, the Constitution shapes our
political world to too great a degree for presidents to succeed if they act outside of and

even against what is perceived to be constitutional intent. By contrast, Hamilton shows

that the Constitution can, as he interprets it, leave room for significant executive power

'¢ Consider John Quincy Adams: "It has perhaps never been duly remarked that, under the constitution of
the United States, the powers of the executive department, explicitly and emphatically concentrated in one
person, are vastly more extensive and complicated than those of the legislature” (quoted in Ford 1898 1967,
291). Ford's whole chapter on the presidency should be consulted for a convincing case that the president's
powers are vastly greater than we realize. His argument is especially striking because it was written in the
wake of the height of congressional government at the end of the nineteenth-century.

17 See Nichols (1994) for a discussion of some of the mistakes that the "modern presidency"” scholars make.
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and a kind of leadership. Rather than acting as a usurper of those powers not granted by
the Constitution, the active executive can claim to act as the fulfiller of the constitutional
role prescribed by him to him by Hamilton.

Skowronek (1997) begins his seminal book by pointing out the same problem as I
have emphasized with the dominant understanding of the presidency. He writes:

Succeed or fail, presidents are formidable political actors. They are

continually remaking our politics, changing the terms of debate and the

conditions of maneuver. The wonder is that we so seldom think about

them this way. We know far more about the obstacles the frustrate

presidents' efforts to become masters of American politics than about what

those efforts do to American politics. The ineffectiveness of our leaders

has become a consuming preoccupation (3).
But one might argue that Skowronek himself also falls into this trap insofar as his
understanding constrains presidents within "political time" (Hoekstra 1999). Moreover,
Skowronek argues that Franklin D. Roosevelt found himself on precarious ground
because the Constitution does not support presidential domination. He writes: "Given the
scale of his undertaking, mastery entailed prima facie recognition of presidential
supremacy, and that was something the basic constitutional frame was especially hard-
pressed to accommodate” (320-21; see also 323-24). I argue that Hamilton shows us that
one version of the constitutional frame can accommodate such mastery. With this
insight, we can better see that FDR failed in something like the executive reorganization
controversy not because the Constitution did not support such power but because of a
"political frame" in which his opposition made a crucial political argument against too
much executive power--albeit a political claim significantly enhanced by its claim to

original constitutional intention. Conversely, to the extent that Roosevelt failed to argue

"the case forthrightly on constitutional grounds rejecting the previously dominant reading
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of the document and substituting a definite alternative deemed truer to its real spirit," he
did so because he failed to see the Hamiltonian possibility--thus implicitly accepting his
opponents' claim that his project was truly a departure from the intent of the Constitution-
-rather than because the Hamiltonian possibility did not exist, as Skowronek claims
(321). To make the point more general, in a constitutional republic like our own, the
Wilsonian constitutional argument actually limits presidential power because it cedes
constitutional authority to the political opponents of such power.

Tulis (1991) describes what he calls the "constitutional frame of mind" created by
The Federalist. More important than any of the clauses is the frame of mind created by
the Constitution. In fact, Tulis notes that one of the most famous papers, Federalist 10,
never mentions any clauses of the Constitution. The mistake that presidency scholars and
the constitutional scholars from whom they take their cue typically make is that they
imagine the Constitution to be "clause-bound," limiting governmental power to a set of
"parchment distinctions."'® But this, according to text of The Federalist, is precisely
what the founders did not want. The term "parchment distinction" is used pejoratively by
Madison to describe what the Constitution is not. It was over precisely this question of
the restrictions upon governmental power that the Anti-Federalists and the Federalists
were most at odds. '’

By ceding to their opponents the claim that the Constitution limits presidential
power, the progressives unnecessarily hampered themselves with overcoming supposedly

authoritative constitutional intent. Understanding an alternative "constitutional frame of

'® Because my subsequent study is an attempt to elucidate a "constitutional frame of mind," rather than an
exercise in "clause-bound"” interpretation, I will spend very little time discussing the legal ramifications of
sgeciﬁc clauses in the Constitution.

1% See, for instance, Miller (1988) for a discussion of the differences between the Federalists and the anti-

Federalists on the question of governmental power.
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mind" would help us to see that the modern powerful president is not some radical
departure from founding intention,”® but a logical possibility (and possibly even a
necessity) of what was implied by the ratification of the Constitution. In claiming this by
returning to the founding, I do the same as Tulis: I appeal "to them as indicators of a
constitutional logic, not as authority for the points I wish to press" (143).

In seeking "the constitutional frame of mind" at the founding, I turn primarily to
The Federalist and the subsequent debate between Madison and Hamilton. But, one
could also look to the debates in the Constitutional Convention. For instance, much has
been made about the Electoral College and its supposed anti-democratic character. It is
the Electoral College which causes Henry Jones Ford to conclude that the founders
intended that the president not be a popular leader. Madison's Notes, however, show that
both Wilson and Morris argued openly for popular election, even "without the
intervention of the States" (48, 50, 326). Moreover, Morris argues that the executive

"ought to be so constituted as to be the great protector of the Mass of the people" "against
the Great and wealthy who in the course of things will necessarily compose the

Legislative body" (322-23). The Electoral College is perhaps better viewed as a

% On this point, Neustadt essentially agrees with (and may even borrow from) Rossiter regarding the
radically new character of the twentieth-century president. For instance, Rossiter writes: "The role of the
President as active participant in every stage of the legislative process is almost wholly the creation of three
twentieth-century incumbents: Theodore Roosevelt, Woodrow Wilson, and Franklin D. Roosevelt" (114-
15). Also, on the revolutionary character of the modern state, generally, and the modern presidency, in
particular, see Greenstein (1977), Lowi (1985), and Ackerman (1988). Tulis (1991) writes: "It is now
commonplace to observe that the New Deal represented a constitutional revolution in American
governance. The establishment of a welfare state, the birth of a huge administrative apparatus for domestic
affairs, the expansion of executive powers at the head of the national government, and the development of
an unmediated, plebiscitary relation between the president and the people are all said to make a
distinctively new America, born of this constitutional revolution...But the familiar argument that such
change represents a constitutional revolution is wrong, or mostly wrong. Properly conceived, the
Constitution is better understood as the generator of these developments rather than the repudiator of them,
or most of them" (133-34).
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necessary compromise made by the "presidentialists” in the context of a larger victory--
strengthening the executive by freeing him from election by the legislature (Riker 1984).
Of course, one must then confront Hamilton's less than popular argument in the
Convention for an "elective Monarchy" in which the executive served for life "during
good behavior" (138). In the first place, Hamilton makes this argument in the context of
an attempt to create such "stability and permanency, as republican principles will admit"
(136).2' Moreover, Hamilton thought only hereditary monarchs were "placed above the
danger of being corrupted from abroad" (136) because only their interests were
interwoven with the Nation they govern.”> But Hamilton does argue that all the
Magistrates still should be "appointed...by the people, or a process of election originating
with the people” (136). But still, the picture of the executive we get in this speech is not
the picture that emerges from The Federalist--the latter seems closer to Morris’s and
Wilson's understanding.23 Two considerations seem though to require us to consider the
possibility that Hamilton was, in fact, quite similar to Morris and Wilson in his
thinking.2* First, Morris himself suggests "he saw no alternative for making the

Executive independent of the Legislature but either to give him his office for life, or

2! See Walling (1995) for a lengthier discussion placing this speech in the context of Hamilton's thought.

2 One could say that, given this insight, Hamilton's task became constructing an executive office that
would tie its holders' interests to the interest of the office and the country as a whole. This, I will claim in
Chapter 3, is essentially what he does by redirecting and reconstituting their ambition.

BConsider for instance this passage from one of Morris's speeches which may summarize in two sentences
what will be one of my arguments in Chapter 3: "The love of fame is the great spring to noble & illustrious
actions. Shut the Civil road to Glory & he may be compelled to seek it by the sword" (323).

2 As a response to criticism that must have begun about this speech even before it was published in
Madison’s posthumous Notes, Hamilton, in an 1803 letter to Timothy Pickering, denies that that this speech
can be taken as his final thoughts on the election of the president. He writes: “In the course of the
discussions in the Convention, neither the propositions thrown out for debate, nor even those voted in the
earlier stages of deliberation were considered as evidences of a definitive opinion, in the proposer or voter.
It appeared to me to be in some sort understood, that with a view to free investigation, experimental
propositions might be made, which were to be received merely as suggestions for consideration.” He
continues: “It is a fact, that my final opinion was against an Executive during good behavior, on account of
the increased danger to the public tranquility incident to the election of a Magistrate of this degree of
permanency” (Writings, 1002-03).
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make him eligible by the people” (325). This means that we might understand Hamilton's
speech in the context of the attempt to free the president from dependence on the
legislature. Richard Pious (1979) has another suggestion. He writes:

Hamilton could not expect delegates to vote openly for prerogatives. His

speech to the convention was tactical; it was designed to shock, and it did.

In turn, other presidentialists like James Wilson appeared moderate;

Hamilton's speech had the intended effect of giving his allies some room

to maneuver (38).

That this "presidentialist” executive is a popular leader should also be important
both to the progressives along with their modern descendants like Neustadt and
Genovese, on the one hand, and to the "rhetorical" presidency scholars, on the other.
Hamilton shows both sides a certain insufficiency in their thought. The progressives tend
to think that only a populist president will suffice as a leader and the "rhetorical”
presidency scholars tend to think only a "constitutional” president avoids the danger of
demagoguery. To the progressives, he shows that a president can be representative
without being a mere populist. To the "rhetorical" presidency scholars, he shows that a
president can be constitutional while being a leader. He leads the people to their true
interests and away from their mere inclinations.

As I have already stated, however, Hamilton shows us only one possibility within
the Constitution for executive power. After laying out Hamilton's argument, I will then
examine Madison's critique of Hamilton, as can be seen best by first understanding
Locke's treatment of executive power. Finally, Lincoln, in both his words and his deeds,

shows us a powerful third alternative to Madison and Hamilton. The underlying point is

that the constitutional form seems to permit at least these three possibilities.
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That being said, I would also suggest that, given the nature of executive power,
there is a kind of inevitable drift toward the Hamiltonian executive. The Madisonian
executive who willingly restrains himself transforms into the Lincolnian executive who
cannot possibly abstain from a power that can produce such good ends, or into the
Jeffersonian executive who pretends restraint while actually practicing control. It is
perhaps for this reason that Franklin says in the Convention: "The Executive will always
be always increasing here, as elsewhere, till it ends in Monarchy" (Notes, 65-66).
Perhaps it is also this fact that caused the "rhetorical” presidency scholars, and Corwin
before them, so much to emphasize the restrictions placed on executive leadership by the
Constitution.”® To avoid that inevitable drift toward monarchy,?® which our most
prescient founder had predicted even before our government's institution, these scholars
overemphasize the constitutional argument against leadership. Hamilton might respond,
however, that it is better to allow their leadership within the Constitution and thus
somehow "constitutionalize" it, than to exclude it and run the greater danger of
demagogues arising who, because they must be outside of it, would destroy the

constitutional order itself.

a. Presidential scholarship and the Constitution
In his famous book, Neustadt claims: "The probabilities of power do not derive
from the literary theory of the Constitution" (51). Instead, "Presidential power is the

power to persuade." Neustadt claimed to be a "realist” in opposition to the old

% Interestingly, Corwin also claims the "modern theory of presidential power" is "the contribution
primarily of Alexander Hamilton" (quoted in Loss 1990, xii). See also Rossiter (1964, especially 248) for
an examination of Corwin's claim.

% In this context, by monarchy, I mean, and I take Franklin to mean, an elected “King.”
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"institutionalists" like Corwin and Rossiter. Neustadt writes, "It is not sufficient to
gesture toward the 'institutionalized Presidency™ (146). The beginning of his book
attempts to show us why the Constitution's powers are insufficient for a president
successfully to exercise and maintain power.”’ Because it does not adequately guide us
in our understanding of actual presidential power, the Constitution is negated in favor of
an examination of practical presidential powers, i.e. persuasion, bargaining, and
management of prestige.

But Neustadt's whole argument is predicated upon a certain understanding of the
Constitution. He writes: "The constitutional convention of 1787 is supposed to have
created a government of 'separated powers.' It did nothing of the sort. Rather, it created
a government of separated institutions sharing powers" (42). The limitations upon
presidential power seem to flow from the constitutional limitations created by a system of
separate institutions sharing the same power. Or, on the other hand, Neustadt writes:
"The status and authority inherent in his office reinforce his logic and his charm" (43). In
other words, though he always puts powers in quotations, implying that they are not real
powers, his own analysis testifies to the importance of the president's constitutional
power. Moreover, as Tulis (1991) notes, for Neustadt "a president's strategic advantages
stem from the fact that 'no one else sits where he sits,' an unintended shorthand for the
Constitution's structural properties” (139). Thus, Neustadt unwittingly shows that the
"probabilities of power" do derive, at least in part, "from the literary theory of the

Constitution."

%7 Neustadt writes: "The President of the United States has an extraordinary range of formal powers, of
authority in statute law and in the Constitution. Here is testimony that despite his ‘powers' he does not
obtain results by giving orders--or not, at any rate, merely by giving orders." (23).
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Neustadt's analysis of presidential power is heavily influenced by his
understanding of the executive's place, as it was conceived at the founding, within our
Constitution. I would submit that this is true of most scholars of the presidency. A
certain understanding of the president's constitutional place shapes their analysis of his
present power. The problem is that their glances back at the founding do not do justice to
the full complexity of presidential power as it was conceived at the founding, or to the
diversity of opinions regarding what power the Constitution did, in fact, give to the
president. Instead, they find one view, assert it is constitutional intent, and then
determine if it is compatible or incompatible with the present condition of the office. In
short, my study will be relevant for all scholars of the presidency because a certain view
of the Constitution always influences their understanding of the present office. A fuller
investigation of the constitutional place of executive power should influence the way we
understand the present office.

This study then proceeds in the spirit of Skowronek's recent recommendations
(2002). He writes:

The objective of this article is not to persuade presidency researchers to

become more like historians, much less to promote antiquarian interests in

politics of the past. It is to persuade them that a conceptual reorganization

of the history at hand might better suit their own purposes, to suggest that

the time has come for presidency researchers to undertake a

comprehensive review of the historical concepts and categories on which

they inevitably rely in their analysis of contemporary presidential politics

(750).

I would only modify his statement to claim that, even before reviewing the historical

concepts, we must first review the constitutional concepts. Once this is done, the

historical concepts can then be reconsidered in light of our more nuanced constitutional
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understanding.”® For instance, only after understanding what's at stake in the debate
between Madison and Hamilton can we properly appreciate and understand the

presidencies of Thomas Jefferson and James Madison.

b. Woodrow Wilson's "Refounding"'

Before revisiting Hamilton, Madison, and Lincoln with a fresh willingness to see
again (or for the first time) their understanding of what had been created by the
Constitution, it seems first necessary to examine more closely that thinker who has most
profoundly effected our current understanding of the Constitution.” In returning to
Wilson, I do so in a somewhat different spirit than those "rhetorical presidency" scholars
who have found in him the source of the modern plebiscitary president.® As I have said,
they tend implicitly to cede to him the accuracy of his constitutional description while
criticizing his prescriptive solution. As Bimes and Skowronek (1996) write:

In their efforts to retrieve the original constitutional understanding of the

executive as a standard for criticizing twentieth-century developments,

Wilson's critics seem to be every bit as intent on leveling the field of

nineteenth-century practice as were the early Wilson and his latter-day
advocates (37).

2 Flaumenhaft (1992) states in poetic form the spirit of this dissertation's turn to the founding: "Our wish to
reexamine the founding of our constitution springs not from an antiquarian love of lingering in museums; it
arises neither from a pious longing to perform the rites of civic reverence, nor from a petulant delight in
mocking heroes or battling authorities. We must make plans about the house that we've inherited; and in
making plans for maintenance or renovation, a prudent heir examines plans and records left by those who
built the house"” (7).

» My examination of Wilson will, in fact, be rather brief. I will only examine the broad contours of his
thought. My only attempt is to show that, at bottom, his "leadership reforms" were predicated upon a
specific constitutional understanding.

See Ceaser (1979, chapter 4), Ceaser, Thurow, Tulis, and Bessette (1982), Eidelberg (1974, chapters 8
and 9), Kesler (1984), Sedgwick (1986), and Tulis (1987). See Bimes and Skowronek (1996) for an
interesting discussion and challenge to these scholars' understanding of Wilson. Consider also Eden (1983)
who places Wilson's arguments regarding leadership in a broader post-Weberian, nihilistic context.
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A recent book by Mel Laracey (2002) ably shows some of the problems with a
conception of a unified "nineteenth-century practice" in regard to presidential leadership.
But while Laracey gets right the historical diversity, he misses the opportunity to discuss
the diversity of constitutional opinions on this qucstion.3 !

I turn to Wilson, first and foremost, to understand his constitutional argument,
because it was, as I have also asserted of the progressives and of presidency scholars
since, his constitutional understanding that informed his prescriptions for change to the
executive power. If he is wrong, as I will claim he is, in his constitutional understanding
then we can also call into question the adequacy of his prescriptions. To make their
argument less nuanced than it in fact is: the problem with Wilson's prior critics has been
that they seem to admit he was right about the Constitution but insist upon the superiority
of the founders' conception. They seem stubbornly to resist all modern innovations that
depart from the founders' "original intent." The critics of Wilson's critics might even
grant that they are right in the description of the founders, but simply write off such
claims as immaterial to our modern age. What does an "anti-leadership" Constitution
have to do with an age when we seem to need leadership more than ever? By contrast, if
Wilson is wrong and the Constitution is far more dynamic and flexible than he thinks,
then perhaps we can still learn something from a "constitutional frame of mind" that
admits of and encourages executive energy and leadership but warns against and takes

steps to prevent such leadership from becoming mere demagogic flattery.

3! Actually, as I'll later discuss in chapter five, I should modify this statement some: he does make a passing
attempt to show that there was also constitutional diversity but his discussion is both inadequate and wrong.
He reverses the sides, making the Federalists into the advocates of a weak, non-leadership executive and
the anti-Federalists/Jeffersonians the advocates of a strong leadership executive.
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i. "Leaderless" government

Wilson starts not so much from a specific concern about the status of executive
power as from a more general worry about the "leaderless” character of American politics
at the end of the nineteenth century. Congress rules the country but does so neither
efficiently nor responsibly. The American form of government as Wilson found it at the
end of the nineteenth century was too complex, too mired in special interests, and too
dominated by hack politicians (rather than inspiring statesmen) to be either admirable or
successful. It needed reform because, as it stood, the United States could neither
proclaim itself as the model of noble self-government to the world nor accomplish
effectively any of the necessary tasks of government.*?

For Wilson, this lack of leadership stems not from the lack of men of character
but from defects in the institutions of government. While government institutions are not
and cannot be responsible for producing strong leadership, they are responsible for
facilitating it. The connection between leadership and institutions forms one of the
cornerstones of Wilson's political thought. Wilson writes: "The excellence of any form
of government depends upon the provision it has made for the action of those who
conduct it and choose its policies. It gets its character from what they find it possible to
do" (338, "Leaderless Government"). Or, Wilson writes: "The best polity is that
which...calls with the most stirring and persuasive voice to the leading characters of the
nation to come forth and give it direction" (439, "Ideals of America").

It will turn out that the crucial problem facing us is that the institutions created by
the Constitution not only fail to facilitate leadership--they actually hinder it. Wilson

writes: "The President cannot lead" (340, "Leaderless Government"). And Congress,

32 See "Leaderless Government," in College and State, 336-51.
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while it controls the government, is so constructed as to make it incapable of leadership.’

After initially attempting to reform Congress, Wilson turned to the executive office as the
most effective repository of leadership power within the republic. It would be the natural
place within which statesmen could achieve the leadership he thought so necessary for
good government. But, because the founders were excessively worried about checks and
balances, Wilson claims they withheld from the president the constitutional power
necessary to lead the country. "It is a game in which he has no means of attack and few
effective weapons of defense" (341). For his leadership project to work, Wilson thought
the president must overcome his position: though at the centre of the government, he is
weak and subject to the whims of a Congress dominated not by statesmen but by hacks.

Thus far, Wilson's argument appears to call for a radically new constitutional
definition of executive power. Wilson, however, often speaks of his proposed
transformation of executive power not as something radically new but as a return to the
practice that existed immediately after the founding. In comparison to his age, Wilson
praises their understanding of leadership and statesmanship. "It was taken for granted at
first that the real leaders of the nation would be put into the presidential chair" (343,
"Leaderless Government"). His reforms of the executive branch "would be a return to
our first models of statesmanship and political custom" (358). Apparently, while the
founders' institutions made presidential leadership more difficult, their political custom
encouraged it.

So, the Constitution does not provide the President with the power he needs to
lead the country. Instead, it hinders his power. For this reason, Wilson proposes that the

president cease to regard himself as an executive within the Constitution and instead only

3 See "Government under the Constitution,” in An Old Master and Other Political Essays, 152-53.
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as the leader of the nation. Seeing that presidents could be powerful after the founding
given a political custom that supports their power, Wilson attempts to change the political
custom. He writes:

The incumbents of the great office will more and more come to feel that

they are administering it in its truest purpose and with greatest effect by

regarding themselves less and less executive officers and more and more

directors of affairs and leaders of the nation. (81, Constitutional

Government in the United States).
Wilson is, of course, fully aware that this new political custom would, in fact, not
constitute a return to the age after the founding. Instead, he attempts to found a new
political custom in which presidents would possess the power they need to lead the
country effectively. Present and future presidents would take their bearings as little as
possible from their constitutional powers as executive and as much as possible from their
political powers as leaders of the country. Given the limitations Wilson thinks are placed
upon the executive by the Constitution, he attempts to create a political custom that
supports a powerful "extra-constitutional" president.** As Tulis (1987) shows, this
transformation had lasting effects both on the office-holders themselves and on the way
in which we observers understand the office.
ii. Critique of the founders

In fact, much of Wilson's reform project is rooted in his critique of the founders'
government. Unlike nearly all important statesmen before him (with the exception of
some southerners prior to the civil war), but of a piece with his progressive roots, Wilson

explicitly and extensively criticizes the founders' constitutional arrangements.’> The

principal problem, he thinks, stems from an excess of "Newtonian" or "mechanistic"

34 Zentner (1994) thinks this president so powerful that “Wilson’s political science approximates in theory
the absolutism of Thomas Hobbes” (581).
35 See "Government under the Constitution,” in An Old Master and Other Political Essays, 141-44.
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balancing systems in the government. Their Newtonianism made the founders too
enthralled by checks and balances to recognize that "government is not a machine, but a
living thing" (56, Constitutional Government in the United States). The founders worried
more about security than about efficiency, so they excessively limited the powers
available to those elected. Wilson claims only Hamilton understood that government was
an "organic" and living thing that must act "with straightforward and unquestionable
power." The rest thought that it was a machine that "you could afford to tie up in a nice
poise, as if it were to be held at an inactive equilibrium" (199). Unfortunately for the
present, "the temper and circumstances of the time gave public men little inclination to
heed" Hamilton's theory (200).*

The presidency is the natural home for the forcefulness and straightforwardness
that government needs. Wilson claims the founders, because of both their excessive
distrust of anything that resembled kingly power and their Newtonian enthrallment with
checks and balances, did not give the president enough power to possess such force.
They misconceived the proper mode of democratic government and the country has
continued to perpetuate this misconception. Wilson writes:

We have hesitated to put our presidents or governors or mayors into direct

and responsible positions of leadership with our legislators and councils in

the making of laws and ordinances, because such a connection between

lawmakers and executive officers seemed inconsistent with the theory of

checks and balances whose realization in practice we understood

Montesquieu to have proved essential to the maintenance of a free
government (401, "Democracy and Efficiency" in College and State).

36 This is one of the strangest assertions in Wilson's body of writing. He completely ignores Hamilton's
integral part in writing The Federalist without any indication why. Hamilton was, after all, interpreting and
defending the powers that the Constitution gave to the government. If Hamilton had a theory of
government more like Wilson and revealed this theory in his interpretation of the Constitution, how can
Wilson be so confident that the Constitution is "mechanistic” and that Hamilton went unheeded? If nothing
else invited us to reconsider Hamilton, this strange argument might be enough.

24



Or. as

in thin
modes
valugh
loyalry
perfect
govern
Other |
tan co)

on its ¢



Or, as Wilson notes prior to this, the founders and those who follow them make a mistake
in thinking that democratic government and monarchical government must have different
modes of leadership and efficiency (400). Democracies should instead integrate what is
valuable in monarchy. Monarchy's "cohesion, readiness and power to act, its abounding
loyalty to certain concrete things, to certain visible persons, its concerted organization, its
perfect model of progressive order" make it sometimes appear an ideal form of
government (137, "Character of Democracy in the United States" in An Old Master and
Other Political Essays). For Wilson, in supposed contrast to the founders,”” democracies
can copy and integrate monarchy's cohesion and power because the electoral connection,
on its own, provides enough security against tyranny.

Wilson claims the monarchic element, so necessary to good and effective
government, is not supported by the Constitution. Wilson's whole project aims at
creating a new political order which supports the "monarchic" leader which the
Constitution had excluded. I will suggest that Wilson's premise is wrong: a "monarchic"
leader is supported by at least one understanding of the Constitution. Moreover, Wilson's
"solution" may have caused more of a problem than it solves. As Hamilton interprets the
executive in The Federalist and as Pacificus, he derives his power at least in part from his
institutional and constitutional position. In deriding these and attempting to increase his
personal power, Wilson may place the president in a weaker, because unsupported,
position. It could be said that, given his primary concerns, if Wilson had taken more

seriously Hamilton's role as interpreter of the executive branch, he would have sought not

37 See Eidelberg (1968, chapter 9) for the view that the Presidency was "monarchic in principle” (191). I
should also state my significant debt to the book as a whole and to this chapter in particular for my own
understanding of Hamilton's understanding of political leadership. Although, I disagree with his argument
regarding why the presidency is monarchic in principle: he claims that the president can be a leader only if
he is independent of the people.
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a new transformation but a more complete understanding and even a real return to that
which already existed.

I will suggest that a proper understanding of Hamilton reveals a constitutionalism
that is neither fixed nor so unlimited as to be no longer meaningfully called
“constitutional.” But to see how closely Wilson’s understanding of the Constitution
resembles that of his critics, consider the following passage from Zentner (1994): “In the
mind of the Founders, the Constitution represented a fixed and unalterable law. Formal
constitutionalism limits political life by limiting the will of the majority” (588). And,
Zentner continues, much of this limitation arises from the need to restrict the
“Machiavellian executive power” as it was universalized by Hobbes (593). According to
his critics, Wilson’s reforms are dangerous because they unfetter the prudently fettered
executive power. I would also suggest that Wilson’s reforms are dangerous; but that
danger arises from the lack of any guidance from the Constitution. Seeing that same
limited Constitution that his critics defend, Wilson unleashes the executive from his
bondage.®

To expand upon the metaphor, where his prior critics respond by trying to put the
tiger back in the cage, I would claim that a proper appreciation of Hamilton reveals the
possibility of an acclimated tiger that has been unleashed but made amenable to a
government of limited ends. Because a democratic people will always look to leadership,

one must do more than insist on limited Constitutional government that excludes strong

% In a fascinating article that expands upon his earlier work on Wilson, Eden (1996) argues that Wilson
attempted to transform the presidency by demoting the president’s role as an executive officer and
increasing his role as an opinion leader. *“The opinion-forming responsibilities that Wilson assigned to the
American President were not, as he saw them, mere additions or augments to executive power. Rather
Wilson sought to bring about a shift in the ranking of opinion leadership and executive power” (358).
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leadership. One must find a solution that accepts the people’s desire for a leader but

tames that leader to safe constitutional government.
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Chapter 2
Hamilton’s Executive Government

The day will most assuredly come “when every vital interest of the state will be merged in
the all-absorbing question of who shall be the next President.” -Alexander Hamilton

Through a few examples, Flaumenhaft (1992) states well what has become the
dominant view of our Constitution:

As a panelist reviewing applications for grants under a Bicentennial

program of the National Endowment for the Humanities, I read a stack of

proposals whose unstated premise was that the purpose of the Constitution

is to protect the citizens against the government. The dominant theme of

these proposals was the restraint imposed upon the power of the United

States either by the Bill of Rights or by the existence of the several states.

Later, as a visitor to the hall in Philadelphia where the Constitution was

framed, I listened to a guide who spoke repeatedly of the intention of the

founders to protect the citizens against their government by establishing a

system of checks and balances: not once did he even hint that the framers

sought to energize government even while they sought safeguards for the

citizenry against abuses in the exercise of that great power which they

thought they needed to establish (264-65).
These two examples show the extent to which a certain view of the founders, i.e. that
they created, in the words of Corwin, a "Government of Rights" not of "Powers,"
dominates the American mind. This is not to say that they did not create a government of
rights. But it is all-but-forgotten that, to the extent that we can speak of them as a unified
group, the founders aimed to create a government of rights that were secured by a
government of powers. The anti-Federalists complained bitterly against the Federalists

precisely because they thought this new national government of powers would encroach

too far upon people's rights. If he heard the way we speak today, an anti-Federalist might
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become convinced that a new anti-Federalist Constitution had been created in the wake of
the failure of the Federalists'.>

It is neither novel nor path-breaking, however, to suggest that, properly
understood, the Constitution is more than a government of rights. With the fading of the
Federalist party and the triumph of Jefferson and his heirs, this view of the Constitution
did take pride of place in the American lexicon. But the previously mentioned
progressives had realized back at the turn of the century that the Jeffersonian
interpretation did not do justice to Hamilton's conception (Ford 1920). Still, Wilson
seemed to win the day and Wilson's Constitution ruled out Hamilton.

But, even if Wilson were right about Hamilton's theory being unheeded by his
time--the victory of the Jeffersonians at the beginning of the eighteenth-century may
provide some evidence that Wilson is, to some extent, right--it is not clear why Wilson
did not take more seriously Hamilton's claim that his theory was supported by the
Constitution itself. In other words, Wilson infers from the victory of the Jeffersonian
constitutional interpretation Jeffersonian constitutional intent. And so Wilson claims the
Constitution creates a weak government because it concentrates too much on "Newtonian
mechanics." Nonetheless, that The Federalist provides for a much more "energetic”
constitutional government than Wilson claims has been argued persuasively by some
scholars over the last forty years.*

Yet, as we have already seen in the stories reported by Harvey Flaumenhaft, the

Wilsonian conception of a Constitution that concerns itself much more with "checks and

» Huyler (1995, chapter 10) claims that, since the interpretation of the Constitution continued after its
adoption, the anti-Federalists did “triumph” through the Jeffersonian reaction to Hamiltonian political
economy.

0 See, for instance, Eidelberg (1968), Epstein (1984), and Flaumenhaft (1992).
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balances" against government than with energy for government remains the conventional
wisdom. In the study of the presidency where scholars are often in search of presidential
leadership over and against what they take to be an ineffective government (Burns 1978)
(1984), the Wilsonian view of the founders' intent is especially prominent. For them, the

Constitution's "design"*'

must always be overcome. Moreover, as was discussed in the
introduction, some of the same scholars who have rightly pointed to more constitutional
energy have also claimed that the Constitution is "anti-Leadership” in its intent. Thus,
especially in the study of the presidency, their first argument has been obscured by their
latter argument. Presidency scholars, who could have learned much from an emphasis on
executive energy within the Constitution, have instead only taken from them that the
Constitution intends the president to be subordinate to Congress as a "check"” on his
leadership or demagoguery.** It will be the argument of this chapter and chapter three

that, while Hamilton's version of the Constitution surely proscribes demagoguery, it is, at

best, misleading, and at worst, simply wrong, to claim it proscribes "leadership."

a. Madison and Hamilton
Most scholars who emphasize Publius's negative disposition toward leadership do

not distinguish between Madison and Hamilton. Instead, the body of essays is treated as

“ Lowi (1985) writes: "The Constitution was designed to make Congress the center of the power structure”
(30).

42 See, for instance, Skowronek (2002). He summarizes Tulis (1987) by emphasizing his constitutional
determinism, placing his argument in the same vein as Neustadt: "Neustadt's presidents were stuck in a
constitutional system designed to thwart them, and they were thrown back upon their personal skills in
bargaining and persuasion to meet the governing demands of the day. Later scholars went further. Jeffrey
Tulis (1987), for example, theorized that the new, more personal forms of leadership anticipated by the
progressives failed to reach their mark because the reforms on which they rested failed to displace the
original constitutional structures that had supported the principles of the past” (744). That Tulis, in other
works (1991) and even in the same book (7), has pointed to the energy and "modernity” of the
Constitution's executive seems to have been obscured by his emphasis on the constitutional prohibitions
against leadership.

30



awh
amb
"lead
But 1

the d

well |



a whole and much is made of the negative connotation which is given to words like
"ambition" and "leaders." The Constitution's executive must be insulated from
"leadership"” or the Constitution will dissipate into a government of men rather than laws.
But is this perhaps more Madison's than Hamilton's argument (see chapter four)? 4 0On
the differences between the two, Gerald Stourzh (1970) writes:

Ironically, except for a few passages by Hamilton indicative of the mixed
character of the new government, the anti-majoritarian emphasis of The
Federalist is stronger in Madison's than in Hamilton's essays...It was
Hamilton who justified judicial review as an exaltation of popular over
legislative omnipotence. It was Hamilton who proclaimed as 'the
fundamental maxim of republican government' that 'the sense of the
majority should prevail. It was Hamilton, above all, who developed an
argument against a Federal Bill of Rights that is one of the most
ingratiating praises of popular sovereignty in American political literature
(52-53).

It is worth quoting and discussing this last argument fully because it rejoins quite

well the modern claim that all the founders were anti-democratic (see, for instance,

“3 There has been much scholarship concerned with whether Publius possesses a "split personality.” See,
for instance, Adair (1944 1974), Mason (1952), and Carey (1984). Carey (1984) argues persuasively that
Adair and Mason are wrong to read a split personality into The Federalist. Carey writes: "evidences of
their differences, in the sense of antagonistic views on the nature of the Constitution, are not evident in The
Federalist" (19). Because I do not analyze Madison's argument as Publius but only his argument as
Helvidius, I do not propose to settle this question in my dissertation. In chapter four, I will indicate certain
ways in which Madison's argument as Helvidius seems to differ from his argument as Publius. It is
possible, and has been argued by many (see, for instance, Peterson 1981 and Carey 1995), that Madison
was much closer to Hamilton during the writing of The Federalist than in subsequent years and therefore,
that Madison contradicted himself (although, see Rosen 1999 and Banning 1995 for two different attempts
to show the consistency of Madison). Publius may not have had a split personality, and Madison departed
from Publius in the subsequent years. Rosen (1999), however, defends Madison against the charge of
inconsistency in a very sensible manner. He writes: "These indictments of Madison are based on a false
premise. They assume that his 'nationalism’ necessarily implied the broad construction of national powers,
that the Constitution was a meaningful reform only if animated by Hamiltonian principles of
administration. From this perspective, it is not enough that both Madison and Hamilton sought a more
energetic national government as the Articles of Confederation crumbled; it must be supposed as well that
they were of a single mind as to the extent of the government's powers, its relation to the states, and the
substantive ends of its economic policies...It turns the real but limited consensus among the Constitution's
supporters into 2 monolith of thought and action” (158-59). It is, to some degree, this same assumption that
animates this dissertation: Madison and Hamilton could agree about the need for a stronger national
government without agreeing on the particular character of that government.
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Hoftstadter 1973) and that all the founders concerned themselves most with "checking"
government power.

It has been several times truly remarked that bills of rights are, in their

origin, stipulations between kings and their subjects, abridgments of

prerogative in favor of privelege, reservations of rights not surrendered to

the prince...It is evident, therefore, that, according to their primitive

signification, they have no application to constitutions, professedly

founded upon the power of the people, and executed by their immediate

representatives and servants. Here, in strictness, the people surrender

nothing; and as they retain every thing they have no need of particular

reservations. 'We, the people, of the United States, to secure the blessings

of liberty to ourselves and our posterity, do ordain and establish this

Constitution for the United States of America.' Here is a better recognition

of popular rights, than volumes of those aphorisms which make the

principal figure in several of our State bills of rights, and which would

sounder much better in a treatise of ethics than in a constitution of

government (558-59; italics mine).
We also see in this argument why I claim Hamilton's constitutionalism is not best
understood even as a limitation of the ends of government. The people "in
strictness...surrender nothing." Instead, a constitutional government, by its very
definition, means that which aims at the liberty of the people. Within that definition,
there are no limitations upon what the people can do in establishing and improving their
own liberty.

Some of the differences between Madison and Hamilton emerge from reflection
upon this issue. The Madisonian Constitution is nothing if not a strict delineation of
powers given to the federal government, beyond which it could not and should not go.

Because anything else could lead to governmental tyranny, a Constitution is

fundamentally a government of laws not of men (Carey 1978).** On the other hand,

“ Carey's article is an intelligent reply to those scholars, i.e. Smith (1907), Dahl (1956), and Hoftstadter
(1973), who claim Madison "advocated separation of powers as a means of thwarting majority rule, or,
conversely, of protecting identifiable minority interests."
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Hamilton has nothing but disdain for those who think laws not men should rule. He
writes:

The idea of governing at all times by the simple force of law (which we

have been told is the only admissible principle of republican government),

has no place but in the reveries of those political doctors whose sagacity

disdains the admonitions of experimental instruction (Federalist #28,

171).
This passage, perhaps better than any other, expresses the mistake those like Corwin
make when they only find in the Constitution a government of "laws and not of men." Of
course, insofar as he views the modern presidency as unconstitutional, Corwin's passing
comment that "the modern theory of presidential power" is the contribution primarily of
Alexander Hamilton indicates that he knew well the incompatibility of Hamilton's with

his Constitution.*’ The key is that Hamilton thought he was a constitutionalist even as he

decries those who think the simple force of law sufficient for maintaining government.*

b. The myth of Hamilton's "monarchism"

In turning to Hamilton for a conception of constitutional executive power superior
to our conventional understanding of the Constitution, we are confronted with the myth,
propagated most forcefully by Jefferson, that Hamilton is a monarchist, unfriendly at best
toward republican government.*’ In considering the merits of this claim, we can perhaps
do no better than this from his friend Gouverneur Morris:

General Hamilton was of that kind of man which may most safely be

trusted; for he was more covetous of glory than of wealth or power. But
he was of all men the most indiscreet. He knew that a limited monarchy,

* Richard Loss (1990, xiii) quotes Corwin.

% Stourzh (1970) writes: "The ideal of a government of laws was for Hamilton a point of departure, not of
arrival” (61).

*7 See Knott's book appropriately titled Alexander Hamilton and the Persistence of Myth for an intellectual
history of the treatment of Hamilton throughout American history.
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even if established, could not preserve itself in this country. He knew

also, that it could not be established, because there is not the regular

gradation of ranks among our citizens which is essential to that species of

government, and he very well knew that no monarchy whatever could be

established but by the mob...But although General Hamilton knew these

things, from the study of history, he never failed, on every occasion, to

advocate the excellence of and avow his attachment to monarchical

government. By this course he not only cut himself off from all chance of

rising into office, but singularly promoted the views of his opponents,

who, with the fondness for wealth and power which he had not, affected a

love for the people which he had and they had not (italics mine).
In Morris's judgment, Hamilton's defense of monarchical government never amounted to
an attempt to create one in the United States. His study of history had simply shown him
that a limited monarchy, as it existed in Great Britain, best promoted stability and even
freedom. As Berns (1992) notes, Hamilton praises the British constitution mostly
because it was a form of government in which the rights of man are well-secured.

Morris also claims that Hamilton, rather than his adversaries, truly loved the
people. As we shall see, Hamilton deplores all forms of leadership that are not true
leadership but instead mere pandering to the people's inclinations. Hamilton thought
those who pretended to care most for the "rights of the people” and inveighed most
strongly against dangerous governmental power were usually the most dangerous
demagogues and future tyrants (Federalist #1, 6-7). Rather than pretending a love for
them, the Hamiltonian statesman demonstrates his love for the people by leading them
toward their better natures and away from their perverse demons.

Though Hamilton might have thought that the executive power when given to a

limited monarch possesses more safety than any other, the essentially democratic

character of the new government prevented any such possibility. Moreover, as has been

*® This is quoted in an article written by Walter Berns (1992).
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noted already, even Hamilton's most allegedly "monarchist" statements in the Convention
still use popular sovereignty to originate those who would govern and had no principle of
hereditary (Stourzh 1970, 46). If Hamilton can justly be called a monarchist, it is only
because he thought republican governments could most profit by learning something
from the stability and vigor of monarchies (Walling 1995). As always, Hamilton made a
virtue out of necessity and sought alternative paths to secure the stability and vigor he

thought so critical to the success of this bold experiment in republican government.

c. Hamilton and the "modern" presidency

George Will states simply and elegantly: "We honor Jefferson, but live in
Hamilton's country."*® Clinton Rossiter, more so than perhaps any other, explores how
thoroughly Hamiltonian our country and, especially, our view of the Constitution has
become. Rossiter (1964) writes: "In a world in which political energy is a major spur to
progress and political power is the key to survival, this constitutionalist who talked
incessantly of energy and power makes the kind of sense to posterity that he could never
quite make to his own age" (246). He continues quoting Hamilton as he shows our own
understanding:

We shun constructions ‘calculated to defeat the...necessary authority of the

government'; we shape our 'means' grandly to our ‘ends’; we seem intent

upon proving that this 'fabric' can 'advance’ with us indefinitely, guiding us

while it admonishes us, on the road to an ever higher civilization. In short,

we read the Constitution, as he asked us to read it, in such a way as to

‘provide for national exigencies,' 'obviate national inconveniences,' and

'‘promote national prosperity' (246-47).

If Rossiter is right, turning to Hamilton for a better understanding of our "modern”

presidency would be most useful.

 Quoted in Knott (2001, 6).
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Rossiter, quoting his teacher Corwin, also claims "the modemn theory of
presidential power" is "the contribution primarily of Alexander Hamilton" (248).% In his
important book on Hamilton's "responsible republicanism” which demonstrates, among
other things, that Hamilton was, in fact, a republican, Karl-Friedrich Walling speaks
"boldly and without contradiction in asserting that Hamilton was both a constitutionalist
and the most important Founder of the modern presidency" (153).°" This is not to say
that Hamilton's only contribution is his conception of the presidency; but it is, perhaps,
his most important and far-sighted contribution.

That being said, it is striking that, with the exception of Walling's chapter on
"executive energy and republican safety" and some of Flaumenhaft's chapters, there has
been no systematic treatment of Hamilton's conception of executive power. In fact,
Flaumenhaft's book--the most extensive treatment of Hamilton's political thought
excepting Stourzh (1970)--does not take up executive power as an explicit topic. Instead,
he subordinates Hamilton's arguments about the executive to chapters on more general

constitutional concepts: unity, unity and duration, duration. Insofar as Flaumenhaft wants

%0 See Loss (1982) (1990) for an attempt to show that Corwin and Rossiter are wrong in this claim. Loss
then claims: "Corwin, the originator of the continuity thesis and a careful student of Hamilton's writings,
hoped to make constitutional interpretation and presidential action more responsible by anchoring the
modern theory of presidential power in Hamilton's thought. Accordingly, Corwin devised a Platonic noble
lie to subordinate the one-dimensional modern theory of presidential power to Alexander Hamilton's
comprehensive teachings” (1982, 7). If this last claim were true, however, it seems that Corwin would
have demonstrated his thesis--something that Loss himself notes he never did (1982, 6). How could the
one-dimensional modern theory of presidential power be subordinated to Hamilton's comprehensive
teachings if we have no demonstration of them?

5! Walling argues that Hamilton shows us both that "no republic can be safe without an energetic
executive” (153) and that "in America at least, no executive can be truly energetic without the moral
authority arising from the republican principle of consent" (153). He writes: "Though Hamilton did not
complete the transformation of the executive into a branch of American government accepted as equally
republican as Congress, he certainly began it. He made executive energy both constitutional and
republican” (153). In both points, I have learned much from Walling insofar as this dissertation will make
this same argument. Walling, however, makes much more of the dialectical nature of Hamilton's argument.
Hamilton only ended up making an argument for an energetic, because consensual, executive; he did not
begin there. Whether or not this is the case is beyond the scope of this dissertation. For the most part, I
confine my analysis to what was argued publicly as Publius and Pacificus.
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to elucidate the whole of Hamilton's political thought without obscuring some of it by
giving some institution pride of place, his method makes sense. However, by doing so,
we do not learn as well from him if Rossiter and Corwin are right to give Hamilton credit

for the modern theory of presidential power.

d. The love of fame and constitutionalism

The most elegant book on Hamilton ever written--in this author's judgment--
Gerald Stourzh's Alexander Hamilton and the Idea of Republican Government makes
much of those passages from The Federalist that I will also treat extensively: "the love of
fame, the ruling passion of the noblest minds.">* For Stourzh, this passion for fame
explains Hamilton's ambition--an ambition that found its ground in working toward the
achievement of truly noble principles rather than mere self-aggrandizement. Moreover,
Stourzh emphasizes that Hamilton was a republican though he was not as vigilant and
"Whiggish" as Jefferson. In the first place, he thought republics, as any government,
require governmental power. Second, for Hamilton, unlike Jefferson, power did not
necessarily corrupt but instead could make more responsible. Stourzh writes:

Hamilton believed in both the possibility and desirability of personal

leadership even beyond the admittedly extraordinary tasks of founding a

nation and providing initial legislation. This belief was grounded in a

theory of political conduct that opposed to the corrupting tendencies of

power the sobering influence of responsibility. It is a notable contrast to
the Jeffersonian tradition in American political thought (180).>*

%2 My treatment of Hamilton may, however, commit the opposite error. By concentrating so much on his
geatment of executive power, I may obscure other aspects of his thought on other institutions.
“ Stourzh quotes this passage on 102 and 202.

This passage should make us wonder: do not those students of Herbert Storing who subscribe to a
Hamiltonian notion of governmental energy remain strangely Jeffersonian to the extent that they emphasize
the founders' negative attitude toward political leadership?
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Of course, in the office of the presidency, as we shall see, Hamilton's notion of
"personal leadership” was not simply voicing the Wilsonian notion of acting as a
"tribune" for the people by voicing their desires. Instead, the president would lead them
by, at times, being willing to act in their interests even against their inclinations. But
even Wilson did not want presidents simply doing whatever were the people's
inclinations. After all, Wilson's leadership involves "interpretation.” As Tulis writes:
"Interpretation was the core of leadership for him" (125). And interpretation meant
bringing forth the people's desires even if they were only vaguely known to them before.
Between Wilson's leading the people to their best desires when only vaguely known and
Hamilton's leading the people to their interests over and against their inclinations, there
may only be a greater degree of popular pandering.”

But to return to Stourzh's argument, as perceptive as this book is of Hamilton's
intentions and of his understanding of government, it falls short in two critical places near
the end of the book. First Stourzh wisely notes Morris's aforementioned judgment of
Hamilton: "General Hamilton was of that kind of men, who may most safely be trusted,

for he was more covetous of glory than of wealth or power" (202). Stourzh continues:

55 Moreover, excepting Wilson and Morris in the Convention, there was not much of an argument for
executive leadership being made by anyone at that time. The anti-Federalists, especially the so-called
aristocratic anti-Federalists (see Cornell 1999, chapter 2), feared executive power, even or especially if
democratic, much too much to advocate for a plebiscitary president. Laracey (2002) writes otherwise: "The
Antifederalists lost the battle over ratification of the Constitution, but just barely. Moreover, the direct-
representation arguments many of them articulated during the battle would have a profound influence on
America's future political development. In particular, Antifederalist calls for the 'most explicit from of
representation possible’ led naturally to the idea that presidents, linked to the public via national, popular
elections, could be the best representatives of the people in the national government” (31). For what it's
worth, he cites Wood (1991, 259) in making this claim. But Wood (1991) only argues: "The grass-roots
Anti-Federalists concluded that, given the variety of competing interests and the fact that all people had
interests, the only way for a person to be fairly and accurately represented in government was to have
someone like himself with his same interests speak for him; no one else could be trusted to do so" (259).
This anti-Federalist argument, to the extent that it's accurate, sounds much more like the Whig argument
during the early nineteenth-century which resulted in a stance against executive power than like the modern
plebiscitary president. Because of the diversity of interests and peoples in America, one man elected by a
mere majority cannot pretend to represent all the people (see chapter 5 on Lincoln's "Whiggism").
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Present-day political thought, exclusively attuned to the dimensions of

wealth and power, is ill-equipped to grasp the relevance of this judgment.

I believe it is a relevant judgment; though I would add that it seems more

appropriate for the founder of a nation and the maker of its laws, both of

which Hamilton was in a very real sense, than for the practitioner of

'normal’ politics or the servant of the Constitution, both of which he was

not (202; italics mine).
While this judgment makes some sense, it could also be quite misleading. That famous
passage concerning the love of fame and the noblest minds, of which Stourzh makes so
much, occurs in a public defense of the executive power as it will exist after the
founding. To exclude from "post-founding” or "normal" politics the passion which
animates Hamilton would be compelling if such had been indicated by his own writing
or, at least, if he had failed to include such a passion in his description of "normal"
politics. It seems a very dicey proposition to exclude such a passion from "normal”
politics when one encounters the passion itself in a description of "normal" politics. In
contrast to Stourzh, my dissertation attempts to ascertain why Hamilton would have
included in his description of the executive power this extraordinary passion.

Second, in Stourzh's considered judgment:

Hamilton failed as a servant of the Constitution (in ways that have

scandalized many students of latter days, who grew up within the

framework of constitutional democracy), because the purpose of steering

the new nation in the right direction prevailed, for a self-appointed founder

of an empire, over strict adherence to constitutional rules (203).
There was, for Stourzh, an "extreme gravity" to those actions taken by Hamilton which,
quoting Hamilton, looked to "the substantial interests of society" against "a strict
adherence to ordinary rules" (203-04). These actions pose the most serious dilemma "for

a republican society that guarded itself by constitutional rules against the exercise of

arbitrariness" (204). Here, however, Stourzh judges Hamilton by that very standard to
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which much of the rest of his book had shown Hamilton does not subscribe. Hamilton
imagined himself as a constitutionalist who does not subscribe to that fallacious doctrine
according to which constitutions mean a government of laws rather than of men. In other
words, his constitutionalism is somehow not troubled by those actions that depart from
strict "constitutional rules." It is, in fact, these two "mistakes" made by Stourzh that best
introduce my treatment of Hamilton. How is the possibility for the noblest love of fame
preserved within the post-founding executive office? How can Hamilton be a
constitutionalist but yet allow for so much human agency or, more precisely, executive
agency in departing from constitutional rules? And, of course, these two questions are
related. It is precisely Hamilton's allowance for a flexible constitutionalism that provides
space for those men who most love fame. But this begs one final question, how does

such remain constitutional?

e. Hamilton's system of government

Since these questions can only be answered by engaging in a full study of
Hamilton's argument, I turn now first to Hamilton's general understanding of government
as articulated in The Federalist. Or course, these papers are properly conceived of both
as works of political theory and as rhetorical devices to convince the states to ratify this
new Constitution. In analyzing their arguments, we must be alive to their theories: it
would be overly reductionist to view them as mere rhetoric; but we must also be aware of
those necessities that the political situation imposed on their candor. Hamilton's first task
was the defense of the Federalists against the charge that the new government will

endanger the people's liberty. As Hamilton does so well, he turned the anti-Federalist
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critique on its head. "Security of liberty" is not best secured by weak government but by
strong (Federalist #1, 5-6). This theme runs throughout The Federalist: weak
government would only force usurpation outside the Constitution, setting more dangerous
precedents for the people's liberty. As Madison states succinctly in Federalist 20:
"Tyranny has perhaps oftener grown out of the assumptions of power, called for, on
pressing exigencies, by a defective constitution, than out of the full exercise of the largest
constitutional authorities" (122-23).56

Hamilton later expands upon this teaching in his discussion of the instability that
would result from a condition in which the federal government does not have the power
to keep peace. Hamilton writes:

The violent destruction of life and property incident to war, the continual

effort and alarm attendant on a state of continual danger, will compel

nations the most attached to liberty to resort for repose and security to

institutions which have a tendency to destroy their civil and political

rights. To be more safe, they at length become willing to run the risk of

being less free (Federalist #8, 42).
Moreover, and most important for our purposes,

They would, at the same time, be necessitated to strengthen the executive

arm of government, in doing which their constitutions would acquire a

progressive direction toward monarchy. It is of the nature of war to

increase the executive at the expense of the legislative authority (43).
According to Hamilton, the strength of the federal government and especially of the
executive power under the new Constitution provides the people with more security than
would an unstable and weak government that must usurp power so as to maintain

security. It is better to provide for governmental strength beforehand so as to make it

conduct its business through predictable and regular channels, i.e. constitutionally, than

% There are various passages in The Federalist that will also be discussed in chapter 4 in which Madison
sounds much more like Hamilton than a "strict constitutionalist." To make sense of a passage like this,
Rossiter writes: "He [Hamilton] persuaded Madison to go along with him in The Federalist" (167).
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to increase its power in reaction to the instability that a weak government has caused.
The Roman republic fell to Caesar only because it was not strong enough on its own.

We should pause some to consider the implications of the "progressive direction
toward monarchy" that Hamilton claims results from a state of war. According to the
argument, this new government will be able substantially to avoid such a direction
because it will maintain stability and peace. But how so? Hamilton reveals much about
his solution in Federalist #17's discussion of the relations between the sovereign and the
barons in feudal Europe. Because the sovereign did not have enough institutional power,
the barons triumphed over him. In their triumph, they became "the oppressors of the
common people” (104-05). The sovereign only triumphed if he "happened to be a man of
vigorous and warlike temper and of superior abilities, which answered for the time, the
purposes of a more regular authority" (104; italics mine). This history teaches us that, if
the people want not to be oppressed, they must not rely on fortune, i.e. the chance
occurrence of a vigorous sovereign. Instead, apparently the institution of a "more regular
authority" might solve their problems. One avoids the direction toward monarchy by
constituting a strong “monarch.”’ In short, the United States does not fall to a Caesar
because he can be elected (and reelected) President.>®

The monarchic nature of the executive office will become most clear when we
consider the papers in which Hamilton treats the executive power explicitly. For now, we

return to the rest of his system and the rhetorical argument for strong government. First,

% Wilson argues that the president will only be powerful if he possesses a great amount of political skill.
(See, for instance, "Leaderless Government," in College and State, 340-41 and "Government Under the
Constitution," in An Old Master and Other Political Essays, 152-53. Here, Hamilton seems to point to the
institution of an authority that transcends the absolute necessity of political skill.

See Eidelberg (1968, chapter 9) for the argument that Hamilton constituted a "monarch” with the office
of the presidency. Eidelberg's argument will be discussed more fully below.
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the government must possess powers commensurate to its preservation. For Hamilton,
this cannot be accomplished by spelling out the necessary powers and then providing for
them constitutionally. Hamilton writes:
The authorities essential to the common defense are these: to raise armies;
to build and equip fleets; to prescribe rules for the government of both; to
direct their operations; to provide for their support. These powers ought to
exist without limitation, because it is impossible to foresee or define the
extent and variety of national exigencies, or the correspondent extent and
variety of the means which may be necessary to satisfy them. The
circumstances that endanger the safety of nations are infinite, and for this
reason no constitutional shackles can wisely be imposed on the power to
which the care of it is committed (Federalist #23, 142; italics mine).
I place italics upon these two statements in particular because they are in such striking
contrast to the typical understanding of the founders' intentions. According to the
conventional understanding of the founding, the founders took great pains to limit
governmental powers as much as possible while maintaining a viable government.
Hamilton later defends his view and attacks what we would take to be the conventional
understanding of the founders' intentions:
We must expose our property and liberty to the mercy of foreign invaders,
and invite them by our weakness to seize the naked and defenseless prey,
because we are afraid that rulers, created by our choice, dependent on our
will, might endanger that liberty, by an abuse of the means necessary to its
preservation (Federalist #25, 156).
Hamilton envisions a government in which we realize that the representative principle

and the constitutional framework control our leaders enough that we need not hamstring

them by creating unnecessary constitutional impediments to the exercise of their power.*’

%9 See Federalist #28: "Independent of all other reasonings upon the subject, it is a full answer to those
who require a more peremptory provision against military establishments in time of peace, to say that the
whole powers of the proposed government is to be in the hands of the representatives of the people. This is
the essential, and, after all, only efficacious security for the rights and privileges of the people, which is
attainable in civil society (172-73; italics mine). See, also, Federalist #31, 190.
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The constantly unpredictable nature of the threats that might undermine government
makes unlimited discretionary power absolutely necessary. If the constitution does not
provide for such discretion, the government’s interest in self-preservation will force it to
usurp power. Once necessity forces government to act outside the constitutional
structure, the rule of law itself is discredited. Hamilton wants the Constitution to allow
sufficient discretion outside the rule of law because only as such can it maintain the rule
of law.

Further, Hamilton writes:

Wise politicians will be cautious about fettering the government with

restrictions that cannot be observed, because they know that every breach

of the fundamental laws, though dictated by necessity, impairs that sacred

reverence which ought to be maintained in the breast of rulers towards the

constitution of the country, and forms a precedent for other breaches

where the same plea of necessity does not exist at all, or is less urgent and

palpable (Federalist #25, 158).
So Hamilton’s constitution remains a body of "fundamental laws" for which the rulers,
along with the ruled, have a certain reverence. In this, Hamilton sounds much like our
conventional understanding of the founders. The founders created what could even be
called a "constitutional faith" (Levinson 1988) within which certain "fundamental laws"
are enshrined as inviolate and unalterable. Hamilton, however, reveals here a certain
subtlety in his notion of "constitutionalism" that is not typically included in the
conventional understanding. A non-Hamiltonian ruler who firmly believes that laws not
men govern might still recognize that certain necessities dictate a breach of certain
fundamental laws. In responding to these necessities, they may lose their reverence for

the inflexible laws they must abrogate. If the notion of "constitutionalism" does not

permit flexibility, political circumstances will inevitably dictate that a ruler do what



constitutionalism does not allow. In doing so, he will lose respect for the constitution
that tried to prevent him from doing that which is necessary. For this reason, he, or those
who follow him, since they have lost reverence for its wisdom, will find it much easier to
work around the constitution in the future.

A constitution embodies certain fundamental laws about which a society feels so
strongly that it encodes them in a document "higher" and more inviolate than those laws
passed within our normal political sphere. But, according to Hamilton, "necessity" will
sometimes dictate that a ruler breach even those fundamental laws. For instance, as I will
discuss in chapter five, the Constitution embodies a certain prudence or flexibility in
allowing Congress to suspend the writ of habeas corpus in cases of emergency. But what
if, in an emergency, Congress cannot or will not convene to take the necessary actions?
Should a president, in the words of Lincoln, allow "all the laws but one to be destroyed?"
If he knows habeas corpus must be suspended and knows that Congress will not do it,
does not necessity dictate that he breach the fundamental law embodied by the
Constitution's apparent demand that Congress take this action? To maintain a ruler's
reverence, the Constitution itself must recognize such actions as within its purview
insofar as they conduce to the ends of the Constitution, i.e. the security and happiness of
a society, even if they violate its prescribed means. For Hamilton, "utility is the prime

end of all laws"®

and so law must always be judged by the end to which it conduces.
One needs the rule of law because it best produces a secure and happy society. But to
sacrifice the ends to the means would be absurd. The rule of law should not be so

inviolate as to reduce the security and happiness of a society. The representatives of the

people within a Constitution that looks to their happiness and security must possess the

® Quoted from Hamilton's Farmer Refuted by Stourzh (1970, 25).
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means necessary to accomplish these ends. Hamilton writes: "It rests upon axioms as
simple as they are universal; the means ought to be proportioned to the end." Therefore,
"the persons, from whose agency the attainment of any end is expected, ought to possess
the means by which it is to be attained" (Federalist #23, 140).

Throughout the early papers, Hamilton continues to emphasize the wisdom of
constitutional flexibility. Hamilton writes: "There ought to be a capacity to provide for
future contingencies as they may happen; and as these are illimitable in their nature, it is
impossible safely to limit that capacity" (Federalist #34, 205). Or Hamilton writes:

There are certain emergencies of nations, in which expedients, that in the

ordinary state of things ought to be forborne, become essential to the

public weal. And the government, from the possibility of such

emergencies, ought ever to have the option of making use of them

(Federalist #36, 223).

Here, Hamilton fails to specify the nature of those expedients he thinks ordinary times
should forbid but extraordinary times allow. We can attribute this failure both to the
rhetorical dangers of specifying what might seem extraordinary abuses of governmental
power to those reading and to the theoretical difficulties of specifying that which
Hamilton's very argument has claimed cannot be. There are simply extraordinary
circumstances that demand prudential responses outside of and even against that which
we would permit ordinarily. Hamilton claims that their constitutionalism should make
room for such prudence so that those, perhaps otherwise illegal, "options" dictated by
necessity become lawful.

Tarcov (1990) states well this argument: "The Constitution must itself be prudent

in leaving room for prudence” (37). I will soon suggest that Hamilton thinks that, while

in principle this power resides in the federal government as a whole, the executive is the
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natural repository of such discretionary power. In matters of foreign policy, Tarcov
contrasts the teaching of The Federalist with Locke:

Whereas Locke advocated leaving the conduct of the foreign affairs power

to the prudence of the executive, free from direction by standing laws

made by the legislative, The Federalist advocates leaving the extent of the

essential foreign affairs powers to the prudence of the federal government

(especially, in the cases under consideration, its legislative power), free

from direction by constitutional limitations made by the people (38).
Apparently, for Tarcov, The Federalist points not to executive discretion but to
governmental discretion, even primarily to legislative discretion. To the extent that this
is true, as will be discussed in chapter four, The Federalist merely mirrors the
Constitution. After all, the Constitution only explicitly provides for legislative prudence
with the clause allowing Congress to suspend the writ of habeas corpus in emergencies.

But, Tarcov continues:

The Federalists's arguments against constitutional limitation of the

essential foreign affairs powers do, however, indicate a conception of that

power as an unlimitable capability to deal with unlimitable contingencies--

a conception that can in turn also justify leaving the conduct by the

executive of the foreign affairs power free from direction by standing laws

made by the legislative power. That possibility leaves open again

legislative control other than by standing laws. The legislature, however,

is designed for the purpose of making general laws rather than occasional

judgments founded on present circumstances (38).
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