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ABSTRACT
[
THE DIMENSIONALITY OF DECISION MAKING OF THE
f{ 1941-1945 STONE COURT: A COMPUTER DEPENDENT
ANALYSIS OF SUPREME COURT BEHAVIOR
By
’ Peter George Renstrom

This research is an examination of the dimensionality of Supreme
Court decision making. The historical period chosen for this research
are the 1941-1946 Terms during which Harlan Fiske Stone served as Chief
Justice. The primary focus of this research is the determination of
the psychological determinants of the Stone Court's decisional
behavior, and a consideration of the relationship between values, at-
titudes, and ideologies in the process of judicial decision making.

This research also undertakes an examination of the various voting
alignments relative to small group and social background analysis con-
cepts,

The research builds upon the work of C. Herman Pritchett, Glendon
Schubert, and Harold J. Spaeth. The theoretical foundation of this re-
search is the stimulus-response model. The fundamental constructs of
the model are value s attitude, and ideology. These constructs are oper-
ationalized by concentrating on the behavioral component of attitude

ponse. Milton Rokeach's ptual definition of attitude is used

for operational purposes because of its behavioral focus and because
the overt behavior of the Justices from which attitudes are inferred
& mtually amenable.
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Peter George Renstrom

The computer-dependent data analyses required separation of the
non-unanimous cases into distinct categories. Guttman scale techniques
were used to generate the necessary order relations. The scales were
defined with emphasis on maximum specificity and substantive refinement
by employing the notions of attitude object (AO) and attitude situation
(AS) derived from the Rokeach formulation. Four hundred ninety-eight
non-unanimous decisions were rendered by the Stone Court in the five terms
under examination. 97.4% of these cases (L85) were fitted into sixty
Guttman scales to provide the basic universe of data.

The scale ranks developed from the Guttman scales were used as the
raw data for the computation of Kendall tau rank order correlations.

The resultant inter-correlation matrix was used as the input for the
factor analysis and cluster analysis computer routines. The empirically
defined decisional dimensions subsequently became the basis for the
social background and bloc analyses.

The factor analysis revealed the existence of three dimensions. A
milti-dimensional finding clearly sets the Stone Court apart from its
immediate predecessor in that a single dimension no longer is sufficient
to summarily describe the collective and individual behavior of the
Supreme Court. The Stone Court, thus, is found to be a transition court
in terns of movement from a uni-dimensional to a multi-dimensional
decisional character.

The three empirically-defined dimensions were labelled Judicial
Power, Governmental Regulation, and Administrative Oversight. These three
dimensions contained some substantive overlap although some independent

lhrunriaticu could readily be seen. The Judicial Power dimension
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encompasses the proper role of the judiciary in terms of institutional
linkages between the Court and other decision-making authorities as well
as the policy orientations of the members of the Court itself. The dimen-—
sion reflects the traditional (but especially relevant to the Stone Court)
power-role consideration, and the appropriateness of judicial initiative
and assertiveness in policy determination.

The Governmental Regulation dimension is relatively straight-forward

in comparison. The dimension rep: s the fund tal attitude of the

Court to governmental regulation in the most general sense. It entails
regulation of the economy, but also the notion of nationalizing regu-
lation and regulation precipitated by World War II. The Administrative
Oversight dimension is an interaction of the other two dimensions. The
cases of this dimension focused upon legitimacy of regulation and the
Tole of the Court in reviewing administrative decisions. Also present,
however, was an equity consideration. The Court seemed concerned with
how it could foster efficient and just administrative operations.

The social background analysis of the decisional propensities of
the Stone Court members revealed that only political party affiliation
1s marginally predictive. The bloc analyses by dimension conformed
very closely to the blocs initially described by Pritchett on the basis

of his categoric definition of the Stone Court cases.
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CHAPTER ONE -

THE RESEARCH PROBLEM

Controversial and comprehensive changes have taken place in the
research orientation of students of public law over the last fifteen
years. My own research spans this transition and is a product of this
reorientation. The acknowledged impetus for much of this refocused

research is the work of C. Herman Pritchett. His original thinking

has been subsequently broadened, extended and formalized by numerous
scholars, particularly Glendon Schubert. In turn, the contributions
of Schubert have been modified and refined both theoretically and
methodologically. This initial chapter will draw from the work of
Pritchett and Schubert as well as other contemporary judicial analysts
and synthesize the relevant concepts into an overview description of

the current research effort.
A, Pritchett and the Roosevelt Court

C. Herman Pritchett undertook a relatively systematic analysis of
the patterns of voting interagreement of Supreme Court justices roughly
a quarter of a century ago. The project was motivated by Pritchett's
desire to examine the "politics and the values" relevant to the behavior
of that judicial body.l Several insightful observers of the Court had
recognized the political bases and policy-making capabilities of the
Supreme Court prior to Pritchett's annlysia,2 but the work of Pritchett
stands out as the point at which the traditional foci of academic

inquiry began to be subsumed in favor of a different research orien-
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Pritchett's work stimulated subsequent efforts in several diverse
research areas. The research employing an approach focusing upon the
social psychology of judicial attitudes is of central significance at
this juncture. From a theoretical standpoint, Pritchett's Roosevelt
Court is neither well developed nor precisely defined. Pritchett was
not particularly concerned with elaborate research design, the need
for subsequent replication, or the need for concise and precise opera-
tionalization of the concepts with which he was dealing. He confined
himself, rather, to an examination of the member interagreements as
measured by manifest voting alignments or blocs.

The foremost contribution of the Roosevelt Court rests with the
assertion that something of a political ideology-psychological char-
acter determines and/or motivates the responses made by the members
of the Supreme Court to the issues contained in the cases before the
Court. Pritchett characterized these motivating influences in rather
simplistic liberal-conservative terms, and he described the manifest
voting alignments and differential individual responses with this
context.

Pritchett was intrigued by the increased rate of disagreement within

the Roosevelt Court, and he sought to determine the cause and signifi-
cance of "this unusual amount of disagreement and divi.sicn."lJ He found
"cause and significance" reflected in the interagreement-disagreement
patterns. Clear and relatively permanent blocs were shown to exist
within the membership of the Supreme Court; the pattern of alighment was

definite and very non-random in character. With respect to these blocs

Pritchett said,

The groups on each side of the Court were almost water-
tight. In only a very few instances did a justice in
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one wing find himself dissenting in company with a jus-
tice from the other wing. This fact would seem to in-
dicate that there were indeed 'underlying differences
of gospel' in terms of which decisions in practically
all of these controversial matters were given....Loca-
ting the justices along a single attitude scale in
terms of relative liberalism or conservatism would ade-
quately account for_the judicial disagreements manifested
during that period.
It is this notion which makes the Roosevelt Court the genesis (implicitly
or explicitly) of most modern judicial behavior research. It clearly

serves as the point of departure for Glendon Schubert.

B. Schubert and the Stimulus-Response Model

The most appropriate place to initiate a discussion of the work of
Glendon Schubert is with one of his later volumes, The Judicial Mind.6
Schubert suggested in his introductory chapter that two basic objectives
guided his research effort. The first was the explanation of a theoreti-
cal model focusing upon the political ideologies and attitudes of
Supreme Court justices. Schubert pursued this objective by concentra-
ting on the decisional propensities of the members of that judicial
body. Second, Schubert sought to examine the patterns in the Court's
policy-making endeavors over an extended period of time.7 The latter
objective relates most directly to Pritchett's work with the Roosevelt
Court.

The primary significance of Glendon Schubert's research cannot be
considered in exclusively theoretical or methodological terms, however,
Its significance rests more with the total orientation and direction of
the research. Schubert clearly departed from the perspective of the
traditionalist as Pritchett did before him; Schubert did not direct con-
centration on individual cases. Instead, Schubert attempted to examine

the Court "on the basis of measurements of aggregate data relating
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Primarily to the manifest voting behavior and inferred political atti-
tudes of the ,1\:181:.11:&35.“8 The crux of Schubert's perspective can be
summarized thusly, "My view of the decisions is that these are the
products of sets of judicial attitudes that have been activated by
particular stimuli; and from this perspective, the attitudes of the
Jjustices are of a much more fundamental importance than the decisions."?
This is a much more comprehensive statement than that suggested by
Pritchett.

The basic operating assumptions underlying Schubert's conceptual
position are related directly to the writings of Harold Lasswell, in
particular, Power and Persomhtx.m Lasswell's notion of the "politi-
cal type" is of central importance. Schubert assimilated the Supreme
Court justice within the "political roles that will permit him to enjoy
the power he craves.,"ll He is the person who "displaces his private
motives on public objects, for which he then provides a rationalization
in terms of the public interest."12

Moving from Lasswell's "political type," Schubert concentrated on
the matter of the rationality of human thinking and choice-making. He
felt he could justify making the rationality assumption because "the
roles of Supreme Court justices are defined in such a way as to give
maximal emphasis to the importance of rational factors."13 These in-
fluences include such things as the character of legal training (pro-
fessional socialization), the traditions of the Court from an institu-
tional standpoint, and the other general influences imposed from within
the context of the highly ordered legal tradition, e.g., the tradition
of deference to established order.1l Schubert suggested that this no-
tion of rationality also offered the "advantage of providing a basis

for considerably more precise and systematic measurements than would be
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possible for a researcher attempting to use the projective approach,"15
It was the projective approach from which Schubert wished to detach
himself in favor of an approach that was "associated with the use of
psychometrics in relations to stimilus-response, cognitive and-learn-
ing thnory."lé

The final element derived from Lasswell was the notion of "ration-
alization." Schubert considered here such aspects of the judicial
process as conference exchanges by the justices, the drafting of the
written opinions which accompany the Court's decisions, etc., as mani-
festations of this rationalization phenomenon. He noted, however, that
opinion behavior as such should not be the central focus of analysis.
Opinion de-emphasis was justified by the assumption that there is a
"very close correspondence between the private beliefs and the public
voting and opinion behavior of the Supreme Court justices...."17

The remainder of Schubert's introductory chapter extends the focus
of his decision making model. He asserted that the question to which he
was addressing himself is, "...when men play political roles, to what
extent are their public acts influenced by their personal beliefs?t18
In this context, a methodological question is raised, "how can a social
scientist study the relationship between political belief and political
action, in such a way as to maximize the probability that his findings
can be replicated by others."19 This question of rigorous methodology
and predictive theory, replication, and other associated matters were
concerns which dominated Schubert's work.20

Schubert then moved to the related question of trying to "minimize
the probability that he (the researcher) was projecting his own predi-
lections onto the political actors whose behavior he seeks to under-
stand."2l Schubert felt that this and the previous question "presume
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a socio-psychological approach to political behavior, in which the pur-
pose of inquiry is to explore motivational elements of choice in poli-
tical decision la.king."zz The model directly addressed itself to this
question. Schubert chose the Supreme Court as a research object because
it is a small and stable group as well as a group to which access to
data is readily achieved through the U.S. Reports.

Schubert cited three primary sources for the theoretical framework
of his model. The first was the work of Louis L. Thurstone in the field
of factor paynhology.23 Thurstone assumed that if the behavior of col-
lections of individuals (like a judicial body) were correlated, the
correlations must "reflect the extent to which the members of the group
were individually correlated with the sets of the dimensions relevant to
their behavior."2l This approach allows the researcher to sub-divide a
particular correlation matrix into component parts or factors. According
to Thurstone, such factors were "bi-polar, so that a person might be
correlated in either of two directions with a dimension.s.."25

Considered spatially, configurations of points, each representing
the individuals within the particular group, could be located in a
factor space and these points "would remain invariant under any rota-
tion of the factor reference ms."26 The configuration of points
might alternately be conceived of as "a set of vectors which are im-
bedded in the space, and whose interrelationships may be measured by an
infinite number of frames of reference."2? Schubert was thinking in
essentially three-dimensional terms with orthogonal reference axes - axes
located at ninety-degree angles to one another.

The second source of influence on the Schubert formulation came
from the theory of data developed by Clyde Coombs. From the criteria
Coombs used for the classification of psychological data, Schubert

Y . N
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pulled the stimulus-response notion which is fundamental to his model.
The stimulus-response concept revolves around two basic components, the
"ideal-point," and the "stimulus-point." An individual's "ideal=-point"
is that "particular combination of the relevant dimensions which best
approximates the person's own syndrome of attitudes."28 The heart of
Coombsian theory is that basic components of the human personality can
be conceptually represented by a particular point in a proposed factor
space - a space of any dimensionality. In addition, the questions to
which a person in a decision-making position reacts may be considered
as stimuli. More important, these stimuli may be measured along the
same dimensional lines as the individual attitudes; these stimuli may
also be represented by points in the postulated factor spaca.”

Coombs hypothesized that "when an individual responds to a stimulus,
his mental process may be conceptualized as that of making a comparison
between his ideal-point (i-point) and the stimulus-point (j-point) in
the factor apsce."3° Under this hypothesized condition, Coombs suggests
that two kinds of i-point and j-point relationships can exist. The
first is where the individual supports or responds positively to all
stimuli whose j-point is perceived by the individual as locating
"within a critical distance from his own i-point (the position with
which he identified himself - where he perceives himself to be located
in factor space)."3l The other is where the individual rejects all
stimuli which is perceived as being located elsewhere in the space or
beyond his own 1-point.32

Schubert added the measurement technique of cumulative scale
analysis to the stimulus-response notion of Coombs and the factor
measurement theory of Louis Thurstone. In Coombsian terminology, a

cumulative scale may be classified as a one-dimensional space or a
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line on which both the i-point and the j-point are contained. While the
cumulative scale is one-dimensional by itself, the scale can become a
part of a multidimensional construct if one considers the scale as an
axis located in space. The exact spatial location of these scales is
determined by means of the association of these scales to the underlying
reference axes in the space.33 It is from these three basic sources
that Schubert generates his psychometric model.

Schubert begins the description of the assembled model on the
assumption that,

sssach justice either come to the Court with, or

soon acquires as the result of the kind of task with

which he is charged, relatively well-structured atti-

tudes toward the recurrent major issues of public

policy that confront the Court for decision,3!
Schubert felt that an analysis of the content of these decisions will
produce a classification of the issues common to them. From these issues
one can identify the relevant dimensions of attitudes which respond to
these issues.

The cases comprising the Court's docket are conceptualized as
stimuli., The attitudes of the individual members of the Court are
represented as "a unique point in space varying from one to three
di.-nsimm-."35 These are the i-points. The contents of the case, the
facts and the issues produced from these facts, specified for each jus-
tice which attitude or basic psychological dimension (one or more) is
relevant for the particular case. In short, the decisional response of
each member of the Court will depend upon whether the stimulus of the
case is short or beyond the i-point of each justice.

Considering the Court collectively, the Court's decision will be
a function of how many i-points are dominated by (or dominate) the
stimidus point of the particular case 36 The Jjustices are divided by

T T
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the position of the j-point in the one-dimensional situation. There
will be only one group if all i-points exceed or are exceeded by the
stimulus-point. The multi-dimensional situation will have the attitu-
dinal variable in the space as an axis, and the ideal and stimulus-
points will be at right angles to the axis. The justice will find his
particular referent axis on the basis of the perception of the indivi-
dual justice as to the issue. This axis will serve as the fundamental
eriterion on which he makes his decisional choice. The dominance rela-
tionship again determines behavior.37

Schubert's application of the factor analytic techniques involved
consideration of matrices of phi correlations among each possible pair
of justices. The purpose was to measure "the extent to which each ele-
ment, of whatever has been associated in the correlation matrix, is
related to the reference dimensions into which the original correlation
matrix has been plrtitionad."Be The elements in The Judicial Mind were,
of course, the justices, and the factor loadings expressed the degree of
association of each justice to the structural dimensions of the correla-
tion matrix.

Schubert undertook his scale analysis by employing two basic vari-
ables, political liberalism and economic liberalism, drawing upon the
liberal-conservative bases first used in this context by Pritchett. He
constructed term-by-term scales on each of these two variables reasserting
the primacy of the two attitudinal bases for the decisional behavior
(while achieving at least the minimum in terms of the various scale eval-
uative criteria). Schubert acknowledged other relevant attitudes such as
attitudes toward governmental taxing authority, federalism, judicial
activism and judicial centralization, but he found that none of these

variables consistently produced more than quasi-scales.

| ofig
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The critical thrust of Schubert's work theoretically (as well as
the work of those operating from a comparable research orientation) is
that judicial decision making behavior, if not decision making behavior
taken generally, can be explained in terms of several basic psychological
factors - in Schubert's case, the two factors of political and economic
liberalism. Schubert did not go beyond a three-dimensional factor space
conceptually - a throwback to Thurstone's initial orthogonal factor
analysis notions. The criticism of this particular research approach,

a criticism coming from behavioral as well as traditional researchers,

is that the design of Schubert (and those who followed) tends to grossly
oversimplify the descriptions of the Court, its decision making processes,
and the explanations of its behavior.39

Criticisms, from whatever source, focus upon two related aspects.
First, it is asserted that Schubert's approach tends to underestimate
the complexity or dimensionality of the structure of the Court's behav-
joral patterns. Secondly, the interpretations of the dimensions were
assailed as similarly oversimplified.1O

Spaeth and Peterson discuss these distortions at some length and
suggest some of the research implications.hl The problem of underesti-
mation seems to be the product of wholesale issue merging that occurs in
the construction of the massive scales characteristic of much early
scalogram efforts. The "C" or civil liberties scale and "E" economic
liberalism scale are illustrative. As Spaeth and Peterson point out,
such a merging of issues and issue categories introduces two kinds of
bias. First, the "practice of minimizing nonscale responses by the re-
ordering of cases results in an ordering that makes possibly diverse
cases seem as similar as possible."lﬂ It is in this context that Spaeth

suggests that other modifications of scaling techniques and evaluative






criteria be employed when examining judicial decisions.l3
Spaeth and Peterson pursue as well the second type of bias produced
through oversimplification,

«e.scategories, such as race, or religion may be repre-
sented by so few cases in a single term that the highly
’ structured response pattern on the numerically predom-
‘ inant cases may easily e for le D
ses introduced by a minority of misclassified cases
belonging to a distinct dimension.

The underestimation that occurs, of course, distorts interpretation and
tends to lead to oversimplified conclusions about the structure of the

decisional patterns generally.
C. Toward Operational Refinement of the Model

Schubert was looking at the question of dimensionality by using
scale analysis. He assumed from the outset the existence of more than
a single dimension, but expected that almost everything could be ex-
‘ plained in terms of the political and economic liberalism variables.
Schubert represented each of these variables by means of gigantic uni-
} dimensional scumulative scales.

Schubert's massive scales met the unidimensionality criteria estab-
lished by the developers of cumulative scaling techniques. It is here
that the oversimplification issue becomes central. One of the ways to
counteract the oversimplification danger is to work from the most spe-
cific toward the more general. Simply, this involves constructing as
many separate and highly refined categories (scales) as possible and
determine empirically the character of the decisional behavior. Rather
than categorically defining the inverse of items (as Schubert did through
the construction of the political and economic liberalism scales), the

emphasis is directed toward maximum scale refinement. This does not
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preclude merging the numerous refined scales into several larger scales,
but such mergers occur only when empirically justified.

This departure from Schubert's design is intended to allow the re-
searcher to examine the structure of the Court's decisional behavior much
more objectively. The approach does not inhibit the finding of a struc-
ture which is highly simplistic - a structure with minimal dimensionality.
At the same time, it does allow a much more complex structure to reveal
itself if it, in fact, exists. The latter was a condition prohibited by
the Schubert methodology. The departure from Schubert compels one to go
beyond psychometrics and general measurement considerations at the
theoretical level. It requires that one also deal conceptually with
such constructs as attitudes and cognitive theory encompass. Certain
aspects of a conceptual consideration of attitude will be summarized
below although the discussion will be limited to that which is directly
related to the current research.

Harold J. Spaeth has attempted to operationalize the constructs of
attitude, value and ideology for the purpose of examining judicial de=-
cisional boh.av:l.or.'-‘5 Most of the remaining discussed will be based upon
these attempts. Traditionally, attitude response has been seen to have
three basic components - cognitive, affective and behavioral. The be-
havioral component is that upon which this research focuses as it is the
overt behavior of the members of the Court from which the researcher
infers the basic attitudinal bases of the decisional behavior of the
Court's members.

The focus on the behavioral component requires a conceptual defin-
ition of attitude which also focuses upon this component for the purpose
of operationalizing attitude and related constructs. The conceptual
definition offered by Milton Rokeach has such a focus and is highly
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useful with the kind of data being used in the current research. Rokeach

summarizes his definition,

An attitude is a 1) relatively enduring 2) organization
of interrelated beliefs which describe, evaluate, and
advocate action with respect to an object or situation,
3) each with belief having cognitive, affective, and be-
havioral components. L) Each one of these beliefs is a
predisposition which, when suitably activated, results
in some preferential response toward the attitude object
or situation, or towards others who take a position with
respect to the attitude object or situation, or toward
the maintenance or preservation of the attitude itself.
5) Since an attitude object must always be encountered
within some situation about which we also have an atti-
tude, a minimum condition for social behavior is the
activation of at least two interacting attitudes, one
concerning the zttitude object and the other concerning
the situation.k

The notion that attitudes are relatively enduring is generally

accepted as noted by Shaw and Wright among others.t7 The research done

upon judicial bodies reflect this same phenomenon. Schubert, for ex-

ample, found very little evidence to suggest that any shifts in the

attitudes of Supreme Court justices changed over time.18 This has also

been reflected by the fact that numerous highly refined Guttman scales

have been constructed across terms which empirically demonstrates the

of this p ition. Consideration along this line will be

P

given to the measurements of the relative positions of Justices Stone

and Roberts. Prior to 1941, Stone was acknowledged as a member of the

liberal wing or bloc of the Hughes Court while Roberts located among the

moderates or within the mediate bloc. Their scale positions relative to

the Court's general issue responses post-19Ll will be examined to deter-

mine if the personnel changes brought about by Roosevelt's appointments

created movements by Stone and Roberts.

It is also a consensus view that attitudes are not the basic ele-

ment within the personality with respect to the organization or
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relationship of the constructs. The element considered to be the basic
or irreducible element is the value.lS The essence of the distinction
between value and attitude in the sense they are employed in this re-
search is their level of generality. An attitude represents "the sum

} total of interrelated beliefs about an object or a situation."50 The
hierarchical organization of these elements will be briefly summarized

below.

Beliefs and attitudes are considered structurally analogous on the
basis of the Rokeach formulation.5l A hierachical element is then
added. Beliefs, as noted, are the basic element. Attitudes, or systems
of interrelated beliefs, are at the next level. Values are conceptu-
alized as occupying a third level and also seen as being structurally
analogous to beliefs and attitudes. Values are conceived to be inter-
related belief systems which include attitudes. Ideologies, finally,
are at the highest level of generality. Ideologies are composed of
interrelated belief systems including attitudes and values. Figure 1
| provides a representation of structural hierarchy of the various com-
ponents of this t:oncaptmll:llsa.ti.an.52 A1l four levels have cognitive,
affective, and behavioral components as portrayad.53 Similarly, social
psychological theory suggests that beliefs are functional to attitudes,
attitudes to values, and so on. A more thorough discussion of the notion
of function and functional connections can be found in any of a number of
excellent treatments.5l
Exclusive focus will be upon the actual votes cast by members of
the Court rather than the written opinions for the purposes of this
research., Particular emphasis will be given the relationship between
attitudes and decisional behavior. Defining attitude as an organization

Yy N
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FIGURE 1 Simplified Representation of the Psychological
Determinants of Decision Making#*

ideologies

values

attitude systems

attitudes

beliefs

* Reproduced from Harold J. Spaeth, "The Operationalization of Attitude,
Value and Ideology," Public Health Service Research Grant Project,
MH 15365-01, from the National Institute of Mental Health, 1968, p. L.
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of beliefs, more than a single tendency to respond is required for acti-
vation. The necessity, therefore, for a definite action tendency com-
ponent is requisite for this research. This closely follows the formu-
lation of Rokeach.
‘ Finally, Rokeach's conception of attitude involves two foei which
interact - the attitude toward object and the attitude toward situation.
Rokeach sees behavior as the product (function) of the interaction of
these foci (AO and AS) 55 The primary AO in dealing with the Supreme
Court is the legal entity involved in the legal process. This legal
entity can vary greatly. It may be an individual such as a criminal
defendant, a civil litigant, a taxpayer, a property owner, a racial or
ethnic group, a business, a labor union, or an agency of the government.
The primary AS, which is usually more specific in character than the AO,
represents a statement of maximum refinement reflection the semantic,
substantive content of the cases which make up the scale.

Spaeth and Parker have sought to determine the relative importance
of AS vis-a-vis in this interaction using data comparable to that being
used in the current research.56 They found that behavior is, indeed, a
function of the AO-AS interaction with AO and AS having differential
effects or influences on the determination of behavior. It was the con-
clusion of Spaeth and Parker that the AS is more predictive than the AO.

A complete listing of the primary attitude toward objects and at-
titude toward situations for each scale or case category is contained in
Appendix B. The portion of Rokeach's definition of attitude which deals
with object and situation provides the operational basis for a highly
refined classification of the cases, and it allows the empirical (as
opposed to categorical) definition of the basic or underlying structure
of the decisional behavior of the Court's members. The techniques used

L
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to make these empirical determinations are discussed at length in Chap-
ter Two.
To the degree to which the classifications of cases into Guttman
scales are valid measures, "...we are able to tap the primary psychologi-
} cal determinants of Supreme Court decision making."57 Attitude will,
thus, be operationally defined as "a set of cumulatively scalable items

as finely drawn as the parameters of the data pernit.“56 This will be

done despite the fact that there are a great variety of attitude objects
and attitude situations (60 pairs) which makes the scales more closely
akin to attitude systems since within each can be hypothetically found
an independent psychological determinant of behavior.

The operationalization of value follows from attitude. A value is
viewed as a set of interrelated attitudes. The values are measured by
means of the various measures of association utilized. Assuming each
scale represents an attitude, a high correlation between the ranks of
scale scores of two or more scales will represent a value - an attitude
system. Values, then, are seen as dependent upon the attitude which is
similarly dependent upon beliefs.

In summary, the theoretical and conceptual model differs in part
from the operational model. The conceptual base for the current effort
is the premise that a psychological structure determines behavioral re-
sponse and that this structure is composed of beliefs, attitudes, values
and ideologies, in that order of generality. Moreover, each one of these
component parts may vary substantially in terms of specificity. Opera-
tionally, however, there seems to be no way in which individual beliefs
or even attitudes can be measured with precision, thus, behavior is
viewed as a function of something more general. That which is termed at-
titude in operational term is, conceptually speaking, an attitude system.

| —— .
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What is being measured lies somewhere between an attitude and a value in

level of generality.
De The Period

The period chosen from the history of the United States Supreme Court
for analysis using the described model is the five-term period beginning
in October 19L1 and running to June 1946 (or through the 1945 Term).
These are the five terms during which Harlan Fiske Stone served as Chief
Justice. This time period will hereafter be termed the Stone Court, and
it is from the Stone Court that the decisional data are secured for this
research.

The five terms under the Chief Justiceship of Stone were chosen for
numerous and varied reasons. First, these five terms are extremely sig-
nificant in terms of the policy output of the Supreme Court. From both
a political and a constitutional standpoint, these five terms are dis-
tinctively rich with respect to the substantive policy output and policy
priorities expressed by the Court collectively. This was a five-year
period in which the Court refined and expanded the policy direction be-
gun in the spring of 1937 in such decisions as West Coast Hotel Company
v. Parrish,9 and National Labor Relations Board v. Jones & Laughlin
Steel Corporation.50 At the same time, it was a Supreme Court which did
not fully achieve the status of "judicially activistic" as functionally
defined by Schubert51 given the concomitant policy predispositions of
President Roosevelt and the Congress.

The Stone Court provided policy reinforcement by means of supple-
menting outputs from other decision (policy)-making sources with its
own sanction and seal of legitimacy. The Stone Court never aggressively

sought to assert a policy-making lead relative to other policy-making
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authorities. Nevertheless, the Stone Court did give its approval to the

attempts to broadly expand the powers of the federal government, parti-

cularly in the area of regulation by Congress under the provisions of

the commerce clause.
| Second, the Stone Court was almost totally the product of Franklin
D« Roosevelt's appointments. After withstanding more than four years of
obstructionist response to the New Deal legislation by the pre-1937 Court,
Roosevelt had the opportunity to appoint (or elevate in the case of Chief
Justice Stone) nine of the eleven members of the Stone Court. Justice
Roberts, a hold-over from the Hoover Administration, and Justice Burton,
who was appointed by Harry Truman, were the only justices not directly
appointed by Roosevelt. Thus, the period allows one to examine the ef-
fects of re-shaping the Supreme Court through the appointment process,
It provides, in particular, an excellent occasion for the consideration
of Dahl's suggestions relative to the role and capabilities of the Court
in the policy-making proceu.62 Stated differently, one is able to ex-
amine the relevance of life tenure on the policy independence of Supreme
Court members and the Court collectively.

Third, the membership of the Stone Court is relatively stable,
Eleven justices sat on the Court between 19L1 and 1945 with seven span-
ning the entire five yuaru.63 This stability of membership minimizes
the problems of missing data which increase in proportion to membership
turnover. Likewise, it maximizes the utility of longitudinal or cross-
term analysis of the Court by reducing the number of ranking judgments
that have to be made by the researcher. This increases the precision
of all subsequent operations which are based upon the contents of the

Guttman scales.
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Fourth, this period had been previously studied in substantial
depth. The current research allows for replication of Pritchett's ana-
lysis in a substantive sense, but also provides an opportunity to con-
sider the divergent methodological techniques used and assess their

‘ respective utility. There is also opportunity for cross-Court evalua-
tions. The periods immediately before and after the five terms under
consideration here have been subjected to comparable analytic procedures
at Michigan State University. All of these projects relate directly to
the exhaustive primary research project currently being conducted at
Michigan State under the direction of Professor Harold J. Spaeth. The
specific areas of comparative consideration include the evaluation of
the applicability and utility of the model used across historical periods,
an examination of the continuity of specific psychological dimensions of
the Court's decision-making, and a weighing of the differences within
the Court itself in this psychological sense.

Fifth, the politics of the period are subjected, to varying degrees,
| to the environmental influences of the national emergency created by the
Second World War. The United States had just emerged from another na-
tional emergency - the Depression - in which the Court played an active
and most determining policy role. The war is an added variable in the
sense that it is not common to many other time periods. Some highly
significant public policy questions came before the Supreme Court during
these five terms relating to the powers of the federal government during
the emergency. It provided a clear test of whether a constitutional
government can operate without substantial change during a period of
emergency. It also cast many other questions in a different context on
occasion, e.g., freedom of speech, subversive political activities and

associations, etc. In short, the period allows for the consideration of

L.

Y N




T Y Ve WAl &l

Ly 2Livior patterns,

LEILR W2lner an o
Flwd relletting uny
& i by we war,

WAL i perigs
Bes ol e Suoreme 3¢
O LT
~7of e BLIocolsy;

U A

<, wnick i

) LR
el dseqt, durs

—
I pand:
bl elately pr

et

"R o po)g

:} 4 et
TS be

il".g Co
)
wo! =
"cantula’.i

B
: “&.4, tml t-‘.".e ;
4 4,
‘~.x12.¢
“ 1 :
a °“JEC?.1V=,



21

whethe x>~ or not the war added a unique dimension to the judicial decision-

makingz Tehavior patterns. One of the objectives of the analysis will be

to det =xmine whether an independent empirically defined dimension can be
ident 3 ¥ 3 ed reflecting unique behavioral responses stemming from the emer-
gency  ¥>roduced by the war.
¥ =_nally, this period is noted for the absence of unanimity among

membe>x~== of the Supreme Court. The high rate of dissension maximizes the
utili ®= 5 of the methodological techniques employed. The data from the
‘_R“”v‘alt Court, which is reproduced in Table 1, reflect this extremely
high x~=a te of dissent during the Stone Court period as contrasted with
the pexsod immediately preceding. Thus, this period, with its extensive
lack o £ consensus on policy issues, offers extremely "rich" data for the
t¥P= o £ analysis being conducted in this research effort.

A rief recapitulation shows that the bases of the current research
stem I>ximarily from the work of Pritchett, Schubert, Rokeach, and Spaeth.
The Fwarndamental objective of the research is the determination of the
d"’i*-:l-on making structure of the Stone Court. A closely related purpose
fthhe research is to examine the theoretical utility and adequacy of
fibe =" 3 mulus-response model as it is applied in the area of judicial
BShaw—% —>. The research also sllows comparison of the decision making
'tmct‘-‘-!'. of the Stone Court to adjacent courts as well as methodological
g mb&t&ntiva comparisons of Pritchett's seminal work on the Roosevelt

Court._ “The general hypotheses under test might be stated as follows:
- It is empirically possible to reduce the numerous issues that
appear in the cases before the Supreme Court to one, or two,
or three in number by focusing on the values, attitudes, and

ideologies present individually and/or collectively on the

= Stone Court.
- The decision making structure of the Stone Court is multi-
dimensional in character unlike its immediate predecessor.
Thus, it is hypothesized that the Stone Court is a transition
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TABIE 1 RATES OF DISSENSION: 1930-19L5 TermsSl

TOTAL NONUNANIMOUS DISSENTING

TERM OPINIONS m‘:ﬁ“}% F.V‘Ig_f.o_p

‘ 1930 168 18 10.7 u .27
1931 15 26 17.2 S5 W3

1932 169 27 16.0 61 36

1933 166 27 16,2 66 .0

1934 172 22 12.8 61 .35

1935 160 26 16.2 80 .50

1936 162 3 19.1 82 .51

1937 170 16 27.1 88 .52

1938 L9 50 33.6 16 .78

1939 pINE L2 29.8 85 60

‘ 19k0 169 w7 27.9 17 .69
1901 =20 1777 362 204l 857 L9

1511 162 59 3. 160 .99

19k« 1 75 13.9 176 1.03

19k 17 80 5Bk k2

A9hk 163 o S1.1 245 1.50

s 1o 137 o sea 1% 1.h
1198, = 770 385 50.0 931 .21

* Vac;
‘;:cy For a portion of the term between the resignation of Byrnes and
**Jackse o <> Tmissioning of Rutledge
.n == bsent for the entire term, and the Chief Justice's seat vacant
<A 3>ai) through June
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court in terms of the relatively complexity of its decision
making dimensionality or structure.

Superficially compatible ideologues when placed on the Supreme
Court are as likely to fragment as ideologically incompatible
Justices.

Highly refined techniques of measuring decisional behavior
ought to allow socio-political correlates of behavior to
appear despite the gross character of socio-political vari-
ables used.

Greater refinement ought be achieved when empirically-defined
decisional dimensions are used in place of categorically-defined
data thus enhancing the utility of bloc analytic techniques.
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define activism and restraint in terms of policy relationships between
and among the Court and those with whome the Court shares decisional
authority, e.g., the President, Congress, administrative agencies, etc.
An activist Court is, thus, a Court out-of-phase or in disharmony with
other decision-makers; restraint finds the Court in policy harmony.
Dahl, Robert A., "Decision-Making in a Democracy: The Supreme Court as
a National Policy-Maker," Journal of Public Law, VI, no. 2, 1957, pp.
279-95.

Chief Justice Stone actually died late in the 1945 Term (April 19L6),
thus, he did not sit through the entire five-year period. His suces-
sor as Chief Justice, Fred M. Vinson, did not assume the post until

the beginning of the 1946 Term. In addition to the qualification of
Stone's membership, Associate Justice Jackson was absent from the

Court for all of the 1945 Term serving as the presiding judge at the
war trials at Nuremburg. Hence, for the 1945-46 Term, the Supreme
Court was composed of eight justices, and functioned with only seven
Jjustices from the time of Stone's death in April until the end of the
term two months later in June of 1946. This qualification does not,
however, detract from the statement regarding membership stability
asserted above as a significant asset of this research project's decisional
data.

This table has been produced in large part from Table I, p. 25, of the
Roosevelt Court, with the two aggregate rows (1930-19L0 and 19L1-1945)
2dded by the author.
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CHAPTER TWO -
THE RESEARCH METHODOLOGY

The stimulus-response model upon which this research is based re-
quires operationally data consisting of, at minimum, order relations
drawn from distinct sub-sets of a defined universe of items. The item
universe is the non-unanimous decisions of the United States Supreme
Court rendered with full opinion during the 1941 through 1945 Terms.
Information on the specific cases as well as the aggregate sets of
cases are provided in Chapters Three and Four. The dominant-subordinate
relationship of the model used in the current research lends itself to
the application of both unidimensional as well as multidimensional
techniques of analysis. Accordingly, such techniques of data processing
as cumulative scale analysis, correlational analysis and factor analysis
were used. This chapter will summarize the methodological considerations
generally, but also examine specifically the chosen techniques and their
respective function in this research. Most of the analyses will be com-
puter-dependent, thus this chapter will also provide descriptions of the
computer routines employed. Particular attention will be directed toward
summarizing the inputs required, and the character of the computer output.

The fundamental constructs from the model for this research are be-
liefs, attitudes, values, and ideologies. The operationalization of the
constructs begins within the stimulus-response relationship, and the
notion of dominance. Focus is, thus, placed upon the behavioral component

of attitude r Rok h's tual definition of attitude, dis-

P P

cussed in some detail in the preceding chapter, has been adapted for this

research because of its focus upon this behavioral component. Furthermore,
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the overt behavior of the subjects (the Supreme Court justices) from
which the attitudes are inferred are data readily applicable to this
theoretical definition.

It is recalled that Rokeach describes attitudes as being relatively
enduring in character, the composite of interrelated beliefs, structur-
ally analogous to the psychological constructs of beliefs, values, and
ideology, and motivating a predisposition toward some preferential re-
sponse. In addition, Rokeach suggests that an attitude contains an ob-
Jject which must be considered within a situational context.l In other
words, an attitude is an interaction of a focus upon attitude object (A0),
and a focus upon attitude situation (AS)s The operationalization of the
concept of attitude for purposes of this research begins with these no-

tions of AO and AS.
A, Cumulative Scale Analysis

The first step in transforming the voting alignments of the non-
unanimous Stone Court decisions into data which are amenable to the
techniques chosen is a preliminary classification of the cases. This
preliminary classification undertakes to categorize the cases on the
basis of the semantic or substantive legal content of the specific cases.
Throughout the preliminary classification, the primary objective is to
minimize category breadth in order to produce as much substantive refine-
ment and specificity as possible. The categories of cases produced by
the preliminary classification are subjected to Guttman cumulative
scaling techniques upon completion of this preliminary and somewhat
impressionistic consideration.

Guttman scale analysis is a means by which it is possible to deter-

mine whether a series of responses, usually to questionnaire items or
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interview schedules, measure a single underlying attitude.2 The cumula-
tive character of the method comes from the manner in which patterns are
formed by the responses to the series of stimuli. If each of the items
varies in the degree to which the subject must respond, then you would
suspect that the subject responding in a positive fashion to the most
extreme statement (or other stimulus) would also respond positively to
those stimuli which are less extreme. The best example is the often-used
measurement of height. The Guttman technique operates on the basis that
if a number of questions were asked about a person's height, e.g., are
you five feet tall, are you six feet tall?, etc., a person five foot-six
would respond positively to the first question but negatively to the
second.

Each case decided by the Court represents a separate stimulus to
which the members of the Court respond either positively or negatively.
In the development of the Guttman scales, the group of cases in the
scale is viewed as a series of questions similar to those of an inter-
view or questionnaire item. The attitude objects and attitude situations
are utilized by making them the substantive bases of the Guttman scale-
sets. Each scale is, thus, constructed by taking cases which reflect the
attitudes of the members of the Court toward certain objects and situa-
tions which are presented in the individual and subsequently collective
cases in the category-scale. Plus and minus signs are used in the build-
ing of the scales to note the vote of the respective justices. While
some effort is made to link these signs across the scales, usually on the
basis of traditional liberal-conservative positions, the assignment of a
sign is not ultimately a biasing process. If a relatively arbitrary de-
cision is made as to direction or sign assignment and it turns out to be

inconsistent, this will appear in the correlation coefficients. The
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scale will either be found unrelated or highly related with a negative
coefficient. In the latter case, the signs may simply be reversed
after appropriate reconsideration.

The operationalization of attitude is based largely on the AO and AS
notion as mentioned. The primary attitude object in this research is the
legal entity involved in the legal process. This legal entity may be an
individual, e.g., a taxpayer, a criminal defendant, a property owner, a
Negro, etc., or a business (or businesses generally), an organization
such as a labor union, or the government at either the federal, state,
or local level. The primary attitude situation represents the substantive
legal, political, social or economic issue involved in the aggregated
cases. These situations are defined as specifically as possible. For
example, the AS for the set entitled Fair Labor Standards Act: Contracts
is the applicability of wage and hour provisions of the Fair Labor Stan-
dards Act to employees governed by negotiated work contract or compen-
sated on an other-than-hourly basis.

It is also possible to have subordinate or secondary AO's and AS's.
These secondary objects or situations, where they may exist, represent
additional specificity on the primary AO's and AS's. They may represent
some type of qualifying condition which operates in some manner on either
the primary AO or AS. The primary AO of criminal defendant might be fur-
ther refined with such secondary notations as to race, gravity of offemse,
or the number of times the person has been convicted. The addition of a
supplemental AS further refines the situational aspect. The AS for the
Radio Regulation set is regulation or attempts to regulate the operation
of radio networks and/or local licensees by the federal government. The
secondary AS's are freedom of speech and freedom of the press. Additional

refinement for this set might take the form of judicial deference toward
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the substantive decisions of the federal regulatory agency, or judicial
supervision of federal agency decision-making.

In summary, the AO and AS for each category-scale are derived from
the content of the cases in that set, and they become the descriptive as
well as the operational foundation of the set. The content dependence of
the attitude object and attitude situation produces tremendous variation
in the specificity of each category-scale. Sixty scales were generated
from the Stone Court non-unanimous decisions.

The attainment of maximum category refinement through the A0 and
AS while including as many of the formal non-unanimous decisions as pos-
sible was the primary objective of this phase of the analysis. The ap-
proximation of perfect reproducibility, however, was also a top priority
concern. Reproducibility is a metter of extreme importance in the utili-
zation of the Guttman technique. The responses of a subject to all items
(cases) are theoretically determinable by the subject's position in a
given scale. A non-scale response or scale "error" is, thus, a response
made by one of the subjects which could not have been predicted from the
subject's position in the scale. Using the Court as a concrete example,
a justice would commit an "error" if he supported a position after having
failed to support less demanding or extreme positions or failed to sup-
port a position after supporting more extreme positions. Scale errors,
of course, are entities which should be held to absolute minimum in the
construction of scales.

Scale errors can be measured in several ways. The most common scale
error measure is the coefficient of reproducibility (CR). The CR provides
the proportion of item responses that can be correctly predicted from the
scale positions of the subjects.3 It is suggested in Guttman's original

work that any scale from which a minimum of ninety percent of the responses
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could be accurately predicted was satisfactory and met the criterion of
unidinnaiomlif.y.b A more stringent minimum was set for this research;
the minimum coefficient satisfying the unidimensionality concern was a
CR of .95 or ninety-five percent predictability from scale positions.
This more rigorous criterion was established because of the small and
stable character of the Court's membership, the high frequency of per-
sonal interactions among the members of the Supreme Court, and the gener-
ally superior capabilities of members of the Court to both communicate
and generalize. Because of these features of the Supreme Court, Spaeth
has persuasively argued for the more stringent minimum CR to satisfy the
unidimensionality criterion.S

Spaeth also added to the rigor of another aspect of the Guttman
scale technique as it relates specifically to its application in the
area of judicial research.6 It is possible through the ordering and re-
ordering of cases (items within the scale) to reduce the number of non-
scale responses which inflates the CR. This re-ordering was common
practice among those who early utilized the Guttman methods, especially
where more than nine justices were considered.? Spaeth proposes that
cases be ordered such that marginal lines are not crossed. All the de-
cisions with 7-2 marginals, for example, would be placed together rather
than intertwined with 8-1 and/or 6-3 decisions with such a procedure.
It is impossible to reduce inconsistencies or non-scale responses merely
by shuffling the items around within the scale until the fewest number
of errors (the highest CR) was achieved.

Two other criteria for the evaluation of each scale were also used.
The first is the coefficient of minimal marginal reproducibility (MMR)
which is used in conjunction with CR. The MMR represents the empirical
lower limit of the CR.8 Stated another way, the MR represents the "mean
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of the ratios of the modal frequency to the sum of the marginals for each
respondent (or case)"? The MMR, thus, indicates whether the CR is an
artifact of the modal category frequencies. The difference between CR
and MMR should be maximized ideally. The CR has a numerical maximum of
1.00 while no MMR can have a value of less than .50, therefore, computa-
tional contraints do exist with respect to the size of the CR and MMR
difference.

The other criterion used for each of the scales is Menzel's coeffi-
cient of scalability.l0 This coefficient (CS) can be somewhat more
rigorous than the CR where 8-1 and/or 7-2 decisions predominate in a

scale b the tional method of the coefficient does not be-

come distorted (as the CR may be) by the "inclusion in a scale of deci-
sions or respondents with extreme marginal distributions."ll All responses
including single dissents are incorporated into the computation of CS
unlike the calculation of CR. The minimum level of acceptability sug-
gested by Menzel for the CS is .600. Only one of the sixty scale-sets in
this project (Religion) produced a SC of less than .750.

The scales generated in this research achieved remarkably high coef=-
ficients on all criteria. The mean CR was .9878; the median CR is .987;
the mean MMR .8249; the median MMR .820; the mean CR-MMR .1628; median
CR-MMR .1675; mean CS .9402; and the median CS .94l. It is evident that
all applicable scale-evaluative criteria were more than adequately met
in the construction of these Guttman scales. Appendix D provides the
various criterion measures for each of the individual scales.

Two points ought to be made at this time concerning the cases which
are included in the scales. The non-unanimous cases of the Stone Court
were included in a particular scale on the basis of substantive content

and "goodness of fit" with respect to the scaling criteria. There were
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occasionally cases which substantively could have been placed in more
than one of the scales. The decision as to which one or more of the
scales should receive the case depended generally upon whether scaling
criteria were fulfilled. If a case produced a non-scale response when
placed in one scale but did not when placed in another, it would finally
be located where no inconsistency or non-scale response resulted. If,
on the other hand, no non-scale response was found in either scale, the
case was left in both scales.

The danger in unrestrained multiple placements is that the corre-
lations between the scales containing the multi-located cases are arti-
ficially increased. While a substantial number of multiple placement
cases (178) are found in this study, most of them are clustered in a
relatively few scales. This occurred because several scales were gener-
ated later than most of the other scales. These later scales were sug-
gested by the content of the cases which remained unclassified after the
initial group of scales were prepared.

The later scalesl? were characteristically lacking in AO and AS
specificity; they were essentially residual scales. Careful watch was
kept on the correlations between these scales and the originals to note
artificially inflated correlations. The high number of duplications in
a particular scale was in several instances produced by the inclusion
of a multi-number citation. The Judicial Review of Regulatory Commis=-
sion Decisions set contains fourteen duplicate or multi-located cases.
Ten of these duplications come from the Bankruptcy set. All ten of these
cases, however, have the same citation - 318 US 523. This is a case in
which ten individual appeals were aggregated for the purpose of oral
argument and disposed of by a single opinion because of the high simi-

larity of legal issues involved in all these cases. The danger of
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spurious correlation with other scales is just as real in this situation
and great care was likewise exercised here.

An example of this dual placing can be shown with the case of Mag-
nolia Petroleum Company v. Sullivan H. Hunt.13 The case involved a con-
sideration of a personal injury compensation award granted to a Louisiana
resident under Texas law for an injury sustained while working in Texas.
The injured employee then attempted to collect damages under Louisiana's
workmen's compensation provisions. This case raises the issue of liability
for personal injury as well as the issue of full faith and credit. The
case was included in both of these sets as no scale errors were produced
in either set, and because the inclusion could be substantively justified.
This procedure did enlarge the number of cases somewhat, but resolved an
arbitrary decision situation that would have existed otherwise.

There were also cases in which some ties in ranks for a particular
scale could be resolved because the tied respondents both submitted indi-
vidual opinions. Justices Murphy and Rutledge, for example, were tied in
rank in the Right to Counsel scale-set on the basis of the six cases in
the scale. In the case of Canizio v. New ‘lork,ul however, both Rutledge
and Murphy wrote separate dissenting opinions. The rank ties was broken
in favor of Murphy on the basis of the content of the two dissents be-
cause of the intense character of Murphy's dissent relative to that
offered by Rutledge. Murphy's argument, in other words, was discerned
as being supportive of the more extreme position. These expansions were
made only if one opinion was perceived as more supportive of a position
beyond that of others represented in separate opinions. This kind of
content analysis is subject to criticism, but where differences were
not clear, ties were retained and the effect of possible observer bias

substantially muted.

|
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B. Correlational Analysis

The basic data for the remainder of the analysis are the ranks
achieved by each justice in each of the scales. The computer-dependent
analytic techniques use intercorrelations of these ranks as the routine
input. The intercorrelations are the associations between the respon-
dents' manifest voting behavior in the cases included within the sixty
Guttman scales.

Two coefficients were initially used for these ordinal level data.
The first is the Kendall rank correlation coefficient, sometimes refer-
red to as the tau coefficient.l5 Ranks were assigned to as many of the
Jjustices as possible (always a minimum of nine) based upon scale posi-
tion. The Kendall coefficient provides a measure of association between
two sets of ranks, in this case, the assigned scale ranks. There are no
assumptions with which to be concerned with non-parametric statistics,
hence, the tau is a highly useful coefficient for these data. The coef-
ficients between each pair of variables (justices' scale ranks) become
the cells of a sixty-by-sixty matrix.

The Spearman rank correlation coefficient (rho) was used in addition
to the Kendall tau at the outset. The rho coefficient was subsequently
dropped because of the similarity of results. The rho, like the tau,
is a measure of rank association, but in a computational sense is not
equivalent nor are the coefficient values comparable. When the corre-
lation is near zero, the two coefficients are relatively close in value,
but as the relationship becomes greater, the tau tends to be lower in
value than the rho. In any event, there is no way to precisely estimate

one from the other.16

L

The correlation matrices were produced by computer.l? The program
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used was a non-parametric package with options for the tau and rho coef-
ficients among a number of others. The raw data for the routine were

the scale ranks assigned to each respondent from each of the sixty scale-
sets. The program has the capacity of assigning cells for which there
is not a data value of zero and excluding those cells from the calculation
of the particular coefficient. Since there were a number of occasions in
which one or more justice had not participated in enough decisions to
allow the assignment of a rank, the missing data feature of this program
was extremely desirable. It was always possible to input nine ranks
from any scale, but in some scales the assignment of a rank of ten or
eleven was precluded because of insufficient participations. The com-
puter program would simply reduce the N for such a variable (scale).

The computer output included the coefficient for each variable pair as
well as the number of subjects correlated and the level of statistical

significance achieved by the coefficient.l8
C. Factor Analysis

The correlation matric of the Kendall tau coefficients became the
basic input for the factor analysis routine. Factor analysis was used
because it facilitates determination of whether a smaller number of var-
iables can adequately represent all of the variables in the original
matrix. It is possible through the use of factor analysis to determine
the number of factors underlying a more numerous group of measures.
Looking at factor analysis from another perspective, it is a method for
identifying common variance from a number of separate measures.l?9

The specific uses to which factor analysis was put in this research
were several in number. First, it was used to separate patterns of judi-

cial behavior as manifest in the voting alignments interrelated within

L aee .
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the tau matrix. Second, the universe of data was reduced to manageable
porportions with a minimum of information loss. Third, factor analysis
was crucial in the determination of the underlying structure of the uni-
verse of decisions input into the research. Finally, the results of the
factor analysis allowed more comprehensive description and interpretation
of the data.20

The product of a factor analysis is a matrix of factor loadings. A
factor loading ranges from +1.00 to =1.00 and in almost every respect can
be considered similarly to correlation coefficients in a conceptual sense.
The actual loading values represent the association between the particular
variable and the specific dimensions or factors. A value known a commun-
ality is provided for each variable in addition to the factor loading
value. The communality represents the sums of squares of the factor
loadings or the common factor variance,.2l

Speaking in spatial terms, there are several concepts which are es-
sential to an understanding of the factor analytic technique. First,
the measures can be conceptualized as points distributed through a space.
The factor analyst attempts to determine the relationship of these points
by sending vectors or axes through the points. The manner in which these
points relate to these axes determines how the constructs are interre-
lated (or independent as the case may be). These axes are called refer-
ence axes, and the factors loadings are determined by the spatial rela-
tionship of their respective point to the reference axes.2?

The determination of the basic factors from a body of data can be
made in several ways. The most common method is the principal axes
method. This method has the advantage of maximizing the amount of vari=-
ance for each factor it extracts and reduces the original matrix to the

fewest number of independent dimensions.
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The reference axes are located in relatively arbitrary positions in
the conceptual space though the interrelationships among the variables,
either spatially or otherwise, do not change. It is possible, thus, to
account for a good deal of the common variance without revealing the
basic structure of the variables, which to most factor analysts is the
primary objective. Louis L. Thurstone suggested that this problem could
be overcome by rotating the reference axes through the space and pro-
vided some criteria whereby meaningful solutions could be obtained.23

The criteria provided by Thurstone come from the notion of simple
structure. The purpose of these guidelines is to establish a relatively
standard location for the reference axes after rotation such that the
dimensions produced are as simple as possible; the factorial complexity
of the measures is minimized. Thurstone's five rules of simple structure
are as follows,

1. Each row of the factor matrix should have at least one
loading which is close to zero.
2., For each column of the factor matrix there should be at
least as many variables with zero or near-zero loadings
as there are factors.
3. For every pair of factors there should be several vari-
ables with loadings on one factor but not on the other.
L. When there are four or more factors, a large proportion
of the variables should have close to gzero loadings on
any pair of factors,
S. For every pair of factors of the factor matrix there
should be only a small number of variables with appre-
ciable loadings in both columns,.
These criteria were utilized in this research in order to determine the
simplest comfiguration of the variables.2l
Orthogonal rotations were made in the placement of the reference
axes in addition to utilizing Thurstone's simple structure guidelines.
Orthogonal rotations keep the factors independent of one another. When

the reference axes are placed in factor space, they are located at ninety-

degree angles to the other axes; the dimensions have sero correlations.
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The oblique rotation is an alternative to the orthogonal rotation and
allows the placement of reference axes at more than or less than right
angles. The factors in this case are not independent, but rather are
related or correlated in one direction of the other; the angles between
the reference axes are acute or obtuse.2>

The relative merits of these twb rotational methods is a highly de=-
bated point in the field of factor analysis. There is general agreement,
however, that regardless of the rotational method employed, there seldom
are significant differences between the interpretations of the results of
each. Those preferring the orthogonal rotation argue that independent
factors are much easier to deal with in an interpretive and theoretical
sense as well as being more manageable in a conceptual sense. The ortho-
gonal axes are also seen as more stable than are the oblique axes. The
proponents of the oblique rotation generally argue that simple structure
is much more easily and satisfactorily achieved using the oblique rotation
and that such variables as are found in psychological research are usually
related, hence, obliqueness more closely conforms to the "realities" of
the situation. Because dimensional interpretation is a crucial aspect of
this research, primary dependence was placed upon the orthogonal rotation
analyses,

Quartimax and varimax criteria will be applied to the principal axes
method in the use of the orthogonal rotation. These are criteria which
have been designed to standardize rotations such that results obtained at
different times and by different observers using the same input would be
independently identical. The quartimax criterion is a method for maxi-
mizing the values of the loadings in order to allow the clearest discrim-
ination between or among the factors. One of the methods, for example,

involves the raising the values of each loading by the power of four.
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This, of course, disproportionately increases the values of the larger
loadings. In other words, the objective is to secure matrices (of fac-
tor loadings) with "maximal tendency to have both large and small load-
ings.“26

The vafimax criterion is essentially similar. In fact, it is a
modification of the quartimax method which "more nearly approximates
simple structure."? The quartimax method focuses on the simplification
of the description of the rows in a loading matrix. Often the results
of such simplification is the development of a general or single factor.
The varimax method focuses upon the simplification of the columns of the
loading matrix. Varimax was developed to facilitate the achievement of
factorial invariance as well as satisfy the simple structure criterion,
hence, it is frequently considered as having greater utility in the kind
of research undertaken here.28

The computer routine used for the orthogonal factor analysis was
called Factor A: Principal Components and Orthogonal Rotations.29 The
print-out from the routine includes the original correlation matrix, the
principal axes, varimax, and quartimax factor loadings, the communalities
for each variable, and the proportions of common factor variance accoun-
ted for by each factor.

This routine provides several control options which might be men-
tioned. The most important one not previously discussed is the Kiel-
Wrigley criterion. This is a function which controls the continuation
of rotation. It is a criterion value selected by the observer, and the
rotations continue until a factor is encourtered which contains fewer
than the set number of variables with their highest factor loading. The
Kiel-Wrigley criterion was used throughout the research although it is

possible to utilize the program without the Kiel-Wrigley control. This
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was done on several occasions when rotational cut-off occurred at two
factors. There is also an Eigenvalue threshold which allows termina-
tion of the extraction of factofs when an Eigenvalue of less than a
specified value is encounteréd.3°

The FASCALE routine was developed prior to the completion of the
data analysis, and it greatly facilitated the factor analysis. The
routine consists of the SSA-1, MDSCAL, and TSCALE multidimensional scaling
methods in addition to principal axes factor analysis. The program allows
the option of one or more of the component subroutines and accepts as the
input any matrix of similarity or dissimilarity and "configurations of
points whose distances matrices are computed and analyzed as dissimilarity
matrices."31l The program handles as many as fifty variables and solves
through ten dimensions. The output provides a listing of the input
matrix, factor loadings, communalities, Eigenvalues, a Shepard diagram
of the solution, and plots of the solution points.32

The computer phase of the analysis had initially included two multi-
dimensional nonmetric scaling routines - the.Guttman-Lingoes smallest
space analysis (known as SSA-l), and J.B. Kruskal's MDSCAL.33 Guthery
and Spaeth, however, have found both techniques to be empirically and
theoretically deficient.3l

The FASCALE program was developed by Guthery and Spaeth in order to
simultaneously and systematically examine the monotone criterion on which
both techniques were based. The data which were subjected to the analysis
with FASCALE were nineteen geometric shapes whose dissimilarity and
scaling solution is established. The data used as input for the evalua-
tion of the monotone criterion, and the methods developed for achieving
this criterion were, in other words, samples free from error. Using the

various options in FASCALE for SSA-1l and MDSCAL, seventy-six separate
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runs with errorless sets of data were made, and the findings checked for
solution congrueﬁce.

Guthery and Spaeth found that the analyses did not produce congruent
results. They concluded that unless one had some relatively clear notion
as to the character of the solution prior to the use of either SSA-l or
MDSCAL which employ the monotone criterion, the results cannot be readily
adopted as the solution. They suggested that this problem was a product
of the limitations of the recovery capabilities of the two routines which
resulted in substantial information loss, the inability of the loss
functions of the routines to measure the "non-monotonicity of a particular
set of points," and the difficulty in determining whether the structure
or errors in measurement produced the discrepancies in cases where ap-
proximation is the best possible solutione35

One other computer-dependent method was used in the analysis of the
Stone Court data. This method was a clustering routine which, when used
in conjunction with the factor analysis, proved valuable in a supplemental
séense. The method was developed as a modification of the work done by
Louis L. McQuitty,36 and is called Hierarchical Clustering Based on a
Criterion of Largest Average Within-Cluster Similarity. The routine is
more commonly termed LAWS.37

The primary objectives of the hierarchical clustering method are to
construct sets of successively more inclusive clusters, and to form these
clusters in which intra-cluster similarity and extra-cluster dissimilarity
are maximized. These objectives, of course, are components of the more
general objective of identifying types and sub-types. The LAWS method
treats the most similar pairs of elements in a set of variable intercor-
relations as the basis from which the clusters are enlarged. The LAWS

routine also bases the decisions regarding acceptance or rejection of



pgeriet atia *
TELE, LLUSWETS 00 Ll
Zanly using lnlerce

Tig ate

tousaring tec

e
.

S oreliced by tre

-‘. . "t
LR e fazts,

WK prnded a s

Lp tmen
- ETTetive

My
8 besn g e

NG AN
X,

Jescri::

REL I
Sl lan

L% in gra

\‘\;5
.uegn t“e
o v
"5.4':& (s,‘c.
v 1°~p°ll
) t;
": N



LL

potential clusters on the criterion of the largest average within-cluster
similarity using intercorrelations for all pairs in the cluster.38

This clustering technique was used primarily to determine if the
clusters produced by the largest within-cluster similarity criterion
would resemble the factors produced by the factor analysis. This tech-
nique also provided a systematic record of the sequence in which each
variable joined (was absorbed or included) a particular cluster. This
perspective is lacking in the factor analysis and was occasionally of
aid in the interpretive phase.

This has been a resume of the computer-dependent routines used in
this research. Description of these computer methods have been brief
and often lacking in great detail. An effort has been made, however, to

point out a number of useful sources of additional discussion in order

to minimigze the liabilities of brevity.

De Socio-Political Analysis

The empirically defined dimensions produced by the various computer
operations provided an extremely rare opportunity to examine the rela-
tionships between the justices' decisional behavior and their social
background (socio-political) characteristics. The literature indicates
that minimal payoffs are likely from this kind of endeavor, but the great
strength of the empirical analysis of behavior made even a low-probability-
of success effort worth undertaking.

A major handicap in any attempt to undertake an examination of the
relationships of background and behavior is the insufficiency of back-
ground data. Even an extremely rigorous behavioral analysis cannot com-
pensate entirely for this deficiency. The research essentially finds

himself limited to a very small number of gross variables for which data
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are available. The problem becomes more crucial when dealing with the
Supreme Court because of its small size. Compounding this situation is
the tendency characteristic of previous social background efforts to deal
with decisional behavior in a correspondingly unrefined and gross fashion.
This latter shortcoming, of course, has been overcome here.

The socio-political data was obtained primarily from the body of
data collected by John R. Schmidhauser.39 In addition, an effort was

made to obtain information from such sources as the Who's Who in America,

the Directory of American Judges, and the New York Times. The limited

number of biographies written about several of the Stone Court justices
were also consulteds The Schmidhauser data, however, were usually the
most satisfactory in terms of covering all eleven of the Stone Court
members.

The socio-political variables used in this research were determined
by availability of data across the Court. Nine such variables were ulti-
mately used - political party affiliation, reputation as a frequent dis-
senter (Zobell and Evans index), previous active political experience or
party offices held, size of town or city of birth, region in which the
Justice was raised, academic standing of the institution from which the
Justices' legal training was received (Schmidhauser classification in-
cluded apprenticeship, average standing, or high academic standing),
religious affiliation (again using the Schmidhauser typology of high,
intermediate or low social status), ethnic background (nationality), and
type of lawyers primarily associated with prior to appointment. All of
these data were divided into two or three classificatory groups for the
analysis and are presented in summary form at the end of Chapter Three.

Each of the respective categories was compared using the scale ranks

and scale scores as the measures used in the application of various
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statistical tests of significance. A scale score is a numerical value
which has a range of zero to one. U0 Each Justice's votes from each of
the scales was translated into a scale score by determining each respon-
dent 'sscale position (on which rank assignments were also based) and
computing the proportion of total responses to those positive responses
up to the break-point of the respondent. Justices who did not vote in a
sufficient number of cases to provide a clear break-point were given
positive votes through half of the non-participations although no more
than three positive votes were ever placed. No scale score was used for
those justice's whose participations were so infrequently as to produce
gaps of greater than six cases.

Both parametric and nonparametric tests of significance were employed
during the analysis. First, the differences between and among the variable
cells were tested for the significance of differences by means of the non=-
parametric chi-square test.Ul The scale scores were dichotomized into
"high" and "low" categories by using the mean dimension scale scores as
the break-point. Contigency tables were constructed, and the chi-square
computeds The chi-square is a test which determines the significance of
differences between two or more variables (or groups) when the data con~-
sist of frequencies in discrete categories.h2 A contingency coefficient
was calculated for each of the tables subsequent to the computation of
the chi-squars. A contingency coefficient is a measure of association
which is stated in terms of the chi-square quantity.h3 One of the limita-
tions of the contingency coefficient is that it cannot be interpreted as
having the same numerical value as other coefficients of correslation.
Rather, the contingency coefficient is unique; it has an upper limit which
is a function of the number of categories in the particular table.lk

A parametric test of significance was employed upon completion of
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the nonparametric tests. A mean of the scale scores for each category
of a particular variable was obtained for each of the dimensions using
each scale as a separate measure. The t-technique for comparing the
difference between two independent means of small samples was used.hs
There clearly is doubt concerning the meeting of the assumptions of the
t-technique, particularly the assumptions of distribution normality and
homogeneity of variance. The effects of assumption violations with the
t-technique, however, are minimal because of the "robustness" of the
t-test. The robustness claim is based upon empirical examinations of
the effects of the t-test assumption violations conducted by C.A. Bonneau
and others who found that even extensive or extreme violations, e.ge.,
variance differences of three and four times or highly skewed distribu-
tions, do nmot produce unreliable test results,lé

The findings of the t-test on differences of scale score means were
checked by re-calculating the t-test after substituting mean scale ranks
for scale score means. This was done not only to check the substantive
findings of the initial t-tests, but also to examine any differences
which might result from changing the base data. Finally, sums of squares
were computed for the larger distributions and used in the calculation
of F-tests.h7 An equivalence of the F-value and the square of the value
produced by the t-test was the hoped for result. The two values should
be identical because when testing the between groups variance for the
two groups in the analysis of variance or F-test, the sampling distri-
bution of F becomes the same as that for t2 given the use of the between
groups variance in the numerator of the computational formula. In other
words, the t-test is a special case of the F-test when Ny = l.h8 The
primary purpose for computing this test was to check the t-tests as sev-

eral of the distributions to which the t-test was applied were
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substantially larger than distributions upon which the t-test is most

commonly used.
E. Cluster-Bloc Analysis

The empirically defined dimensions also have potential value with
respect to bloc analysis. The bloc analytic effort was also suggested
because of the opportunity for direct comparison with the findings of
Pritchett's bloc analysis covering these same five terms.l9 The work
of Pritchett, however, focused upon the Court's voting patterns on a
term-by-term basis, and when consideration was given to specific portions
of the universe of cases, the definition of groups of cases was deter-
mined on the basis of substantive content of the cases categorically.
The entire basis of substantive focus of Pritchett's bloc analysis was
issue-oriented as Opposed to decision of vote-oriented.

Blocs were constructed in the current research for each of the two
empirically defined dimensions. This is a substantial departure from
the method used by Pritchett. There are several other methodological
differences in the bloc analysis technique used in this research and
that used by Pritchett. The main differences are outlined below.

First, all the cases on which the Court divided for which a formal
opinion was written were included in the matrix in the construction of
each interagreement matrix. The practice excluded from consideration
the per curiam decisions and memorandum decisions. Second, each decision
was considered to be the basic unit rather than the formal opinion.
Frequently the Court includes or disposes of several cases with a single
opinion. Nevertheless, the members of Court vote separately on each
component case. Hence, each vote cast requires its designation as a

separate unit or case in the construction of the bloc matrices.
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Pritchett, given his issue orientation, counted each opinion only by
reasoning that consideration of multiple cases as separate entities
would distort the bloc interagreement frequencies and ratios. Similarly,
single dissents in such multiple cases were considered in the current
research as separate dissenting votes. The main rationale for these
decisions being considered separately is the same as that used in choos-
ing to consider them separately in the construction of the Guttman scales.
Since each case represents a separate vote, and since each justice can
theoretically vote differently on each of these component cases, attitude
influences are reflected in each actiom.

The actual matrices of the blocs of the respective dimensions are
composed of both frequencies and ratios of interagreement. For each
dyad or pair of justices, frequencies were determined and ratios computed
by dividing the frequency of identical voting by the total number of
shared participations. This particular techniques allows comparability
of pairs to be achieved despite partial or incomplete service for some
Justices across the entire five-year period. It also minimizes any ef-
fect of missing data from the construction of the blocs. Frequencies of
interagreement were retained to reflect variance in ratio bases. The
actual bloc construction was done by selecting pairs with the highest
ratios of interagreement and considering all other justices as paired
with those selected initially. The blocs are ultimately defined by means
of the average of interagreement ratios of those justices included.
Schubert suggests a bloc whose average interagreement is above .700 is
high. This average of interagreement ratios is termed the Index of Inter-

agreement .50
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CHAPTER THREE -

THE STUNE COURT AND ITS DzCISIONAL OUTPUT

It is now appropriate - having framed the research problem and
objectives, discussed the theoretical foundations, and described the
methodological considerations - that attention be turned to the data,
and the members of the Stone Court. This chapter will summarize the
historical context from which the cases were drawn, outline briefly the
categories of cases, generally characterize the substantive content of
the scale-sets, and briefly introduce the eleven justices who sat on the

Supreme Court during the 1941-1945 Terms.
A. The Histroical Context and the Cases

The classification of the cases decided by the Stone Court was
aimed at maximum refinement of the categories. Nevertheless, several
broad areas of policy making were suggested by various historical
treatments of this period. Pritchett, for example, separates his dis=-
cussion of voting alignments into five substantive areas while Kelly
and Harbison and Carl Brent Swisher seem to focus upon three fundamental
policy areas. These treatments were generally suggestive of specific
categories which were subsequently developed from the many individual
cases,

Most observers agree that a relatively discrete group of cases in-
volving individual liberties seemed to emerge from the decisions of the
Stone Court. Discussion of the civil liberties area was generally sep-

arated into groups of cases dealing with the First Amendment and those
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cases involving with the procedural rights of the accused.l Pritchett,
however, framed his discussion of the civil liberties decisions in the
context of judicial supremacy.2 This notion of judicial power is used
in a much broader manner in the classification of cases in the current
research.

The second area in which there was consensus in the characterization
of the policy output of the Stone Court involved decisions which examined
generally the nature of governmental power with specific focus on the
powers of Congress to regulate the economy. The component parts of this
policy area are virtually unlimited. Swisher, for example, considered
the question simply as a matter of expanding governmental control as
such. He directed his description toward the specific commodities or
other subjects brought under governmental control through the Court's
support of a broadened view of Congress to regulate by means of the
commerce clause.3

Kelly and Harbison considered the expansion of federal regulation
primarily in terms of the federal-state relationship.h Pritchett, mean-
while, examined economic regulation from two perspectives - the supremacy
of Congress and their general powers to regulate in the economic field,
and the creation and eventual sanction of the administrative machinery
used in the implementation of this control. Pritchett also looked at the
Court's response to issues dealing with the status and growth of organized
labor.>

Finally, there were those policy areas which related directly to the
Second World War. Independent of the question of whether psychologically
distinct attitudes were involved, there was a group of cases at a policy
level dealing with governmental powers in an emergency situation, e.g.,

the powers of the President, and the powers to create quasi-legislative
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bodies to administer particular functions such as price controls and

commodity rationing.6 Regardless of which interpretation one opts,

three main areas seem constant: civil liberties, the war, and economic

regulation.
The Stone Court rendered 498 non-unanimous decisions with a full

opinion during the 1941-1945 Terms. This total number of cases includes

a separate count for all multiple citation situations - each case in

which a vote was taken independent of whether collective consideration

was given and only a single opinion written.

The L98 cases were classified in the manner described in Chapter Two

and were based upon the attitude object (AO) and attitude situation (AS)

notion discussed in Chapter One. Sixty sets were produced from the total

number of cases, and L85 cases (97.4%) were ultimately placed into at

least one of the Guttman scales. Appendices A~D contain a chronological

listing of the non-unanimous decisions of the Stone Court, the attitude
object and attitude situation, the Guttman scales, and the scale speci-
fications (set size, Coefficient of Reproducibility, Minimal Marginal

Reproducibility, and Coefficient of Scalability), respectively.

The sixty scale-sets which were generated from the universe of cases

will be described within three very general substantive headings. The

first is civil liberties, the second is economic regulation, and the

third judicial power. Each of these broad headings has numerous compo-

nent parts. The individual scale-sets will be identified by set title.

Some of the sets will be discussed more fully as the titles of these sets
are not as precisely reflective of the content of the cases included

therein. Some sets, such as Coerced Confession or Patents and Copyrights,

need no additional elaboration. Others, like the distinctions between

the several federal taxation or federal-state relations sets, however, do
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need adaitional comment.

The civil liberties sets have a procedural component as well as a
First Amendment basis. The procedural sets deal with rights of the
accused and stem generally from the Fourth through Eighth Amendments of
the Bill of Rights. The procedural sets include Coerced Confession, Col-
laboration, Right to Counsel, Criminal Liability, Double Jeopardy, Due
Process, Sufficiency of Evidence, Search and Seizure, Statutory Construc-
tion: Criminal, and Trials: Prejudicial Errors.

The Collaboration, Criminal Liability and Statutory Construction:
Criminal sets are similar in case content. All involve criminal defen-
dants as the AO, The Statutory Construction set contains cases which
focus specifically upon criminal acts which have been prosecribed by
legislation. The cases involve a general construction of legislation
dealing with criminal activity. The Criminal Liability set includes cases
in which individual actions are reviewed to determine if criminal liabil-
ity does exist and whether a defendant was justifiably indicted. This
set contains cases dealing with a particular kind of statutory construc-
tion. The Collaboration set is even more specific. It contains cases in
which the issue is the legal requisites of criminal prosecution and con-
viction for conspiracy (or collaboration) to commit a partiéblar criminal
act. In this set, the nature of the criminal act itself is not at issue.
Rather, the main focus is upon the question of construction and/or deter-
mination of criminal conspiracy.

The Sufficiency of Evidence set has a due process character, but
differs from the Due Process set in its level of refinement. The central
consideration in the Sufficiency cases is judicial review of the adequacy
of evidence used in securing a criminal conviction or liability judgment.

The Due Process set cases are much more general as an aggregate. These
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cases involve both civil and criminal litigants and are not defined in
terms of a specific procedural point such as sufficiency of evidence,
but covers proper legal procedures totally - due process in the broadest
terms,

The remainder of the civil liberties sets are varied in content.
There are several which have their genesis in the First Amendment guar-
antees such as Religion, Freedom of Speech and Press. Others relate to
these guarantees in a somewhat narrower fashion. Among such sets are
Radio Regulation (a corollary of free speech and press), Selective Ser-
vice, and Naturalization-Denaturalization. Finally, there are two sets,
Indian Property and Indian Treaties, which deal with treatment of the
Indians by the federal government. These cases have an equal protection
character. There is also an Equal Protection set as such, but it does
not have an exclusively racial orientation.

The second general category of sets comes under the gross rubric of
economic regulation. There are four basic groupings under this main
heading. The first is general business regulation. It includes such sets
as Antitrust, Bankruptcy, Commission Regulation of Rates(and/or standards
of competition), Contracts, Delegation of Legislative Power, Eminent
Domain, Fiscal Liability, Interstate Commerce Commission: Public Neces-
sity and Convenience Certificate Applications, Patents and Copyrights,
State Commission Regulation, Statutory Construction: Remedies, and
Utility Regulation.

The Delegation of Legislative Power set is related to two of the
other economic regulation sub-headings. It contains cases in which power
was delegated to agencies to regulate business or economic enterprises.
It also has a war emergency character. Much of the power delegated to

particular agencies in the cases contained in this set are a direct
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result of the national emergency. There is also an element of judicial
power involved - the degree to which the Supreme Court is willing to
defer to such agencies and their substantive decisions., Two other sets
have direct and specific connection to the war emergency. The first is
the set involving litigation under the Emergency Price Control Act. The
second is a set entitled War Powers which contains cases of a similar
content, but arising from legislation other than the EPCA. These sets
specifically deal with deference to the emergency, and the policy choices
of Congress.

The second economic regulation group involves organized labor. Among
the labor sets are Fair Labor Standards Act: Contracts, Fair Labor Stan=-
dards Act: Coverage, Federal Employers' Liability Act, National Labor
Relations Act, Personal Injury Liability, Railway Labor Act, Closed Shop,
Bargaining Agents, and Solicitation. The two sets of cases arising under
the Fair Labor Standards Act have been distinguished previously. The
Personal Injury Liability set contains cases which are similar to claims
made in the cases of the Fiscal Liability set. The cases in the former
set, however, involve fiscal liability for personal injuries as opposed
to property damages or contract defaults which is the general focus of
the latter set.

The third economic regulation sub-heading involves federal-state
relations. The sets in this group include Commerce Regulation, Policy
Conflicts, Taxation Conflicts, National Supremacy, Full Faith and Credit,
State Commission Regulation, and State Taxation. The Federal-State: Com-
merce set's cases encompass state regulation of foreign (out-of-state)
businesses giving the regulation the interstate character. The Policy
Conflict set does not incorporate the national supremacy question, but

rather deals with dual regulation by states and the federal government
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in which the field of regulation is not necessarily pre-empted by one or
the other level of government. The Taxation Conflict set is similar,

but is confined to taxation of businesses. The Supremacy set contains the
pre-emption questions as such in which dual regulation or action is viewed
as incompatible and irreconcilable.

The final group is federal taxation. Wwhile Schubert and others have
suggested the possible existence of an independent taxation dimension,
it will merely be introduced here with the economic regulation sets.

These sets include Claims against the Federal Government, Construction

of (federal taxation) Provisions, Income Tax Exemptions, Federal Tax
Liability, and Succession and Estate Taxation. The Provision Construction
set includes cases dealing exclusively with construction of federal tax
provisions for the taxation of personal and/or corporate income. The
Exemptions sets has cases litigating claims for exemptions from personal
and/or corporate income taxation. These cases require construction of
the appropriate provisions of the federal statutes governing taxation.
The Liability set is broader in character and includes all remaining
federal fiscal claims upon either individuals or businesses. It also
includes challenges on constitutional grounds of particular federal taxa-
tion liability.

The final category of sets are those involving some aspect of judi-
cial power. The sets in this group include Administrative Deference,
Appeals: State to Federal, Appeals: Substantive Review, Federal Judi-
cial Intervention (Comity), Judicial Review of Regulatory Commissions,
Supreme Court Jurisdiction, and Military-Civil. Each of these sets in-
volves the question of the degree to which the Court is willing to defer
to the institutional autonomy and substantive decisions of administrative

agencies, lower courts, state courts, or military tribunals, Shifting
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perspective, these sets involve the degree to which the Court desires to
assert review or supervision over the decision making action ofocther a-
gencies. The Supreme Court Jurisdiction set contains highly technical
questions of procedure and jurisdiction. It is not a residual set by
any means. Nevertheless, the judicial power consideration can be seen
in terms of the degree to which the Court defers on these technical or
obscure points in lieu of making substantive responses on the merits to
decisions on appeal from other decision-making bodies.

This has been a brief summary of the sixty sets that were construc-
ted from the non-unanimous decisions of the Stone Court. Each set will
be described more fully in Chapter Four as part of the description of
the empirical dimensions found through the various analyses employed in
this research.

Only thirteen cases could not be fitted into any one of the sixty
scale-sets. Since there are only a relatively few not included, each of
the thirteen cases will be summarized below. The summaries will indicate
the content of the case as well as the unusual voting configurations.
The content of each of these cases suggested at least one scale-set into
which the case might be placed, but the voting pattern was too deviant
in terms of scaling criteria to allow inclusion. The cases are listed
chronologically.

1. Viereck v. United States, 318 US 236. This case involved re-
view of a conviction for failure to disclose certain facts by
political agents of foreign principals under the Propoganda
Agency Act. The registered foreign agent failed to disclose
political activities conducted on his own behalf. Justices
Black and Douglas voted to affirm the conviction sustaining
the provisions for disclosure while Justices Frankfurter,
Jackson, Reed, Roberts, and Stone voted to reverse. Justices
Murphy and Rutledge did not participate in the decision. The
absence of Murphy and Rutledge was significant in the inability

to classify this case as they might have allowed some insights
to be seen explaining the responses of Black and Douglas.
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L.T. Barringer & Company v. United States, 319 US 1. The Court
reviewed the dismissal of the suit to set aside an Interstate
Commerce Commission order in which the Commission refused to

set aside tariffs on cotton which appellee railroads contended
were discriminatory. The majority of Frankfurter, rvurphy, Jackson
Rutledge and Stone voted to uphold the ICC with Black, Douglas,
Roberts and Reed voting to reverse.

Bowles v. United States, 319 US 33. Review of a conviction for
the violation of the Selective Training and Service Act. A lo-
cal board did not recognize the draftee's claims as a conscien-
tious objector when he appealed to the President. The actual
legal question revolved around the erroneous construction of the
statute by the local board concerning the process for appeal and
its effects on the draftee. Justices Black, Couglas, Murphy,
Frankfurter, Stone, Robert and Rutledge voted against the draftee
while Jackson and Reed voted to support his contention.

Thomas v. United States, 321 US 19. Review of a petition to set
aside an Interstate Commerce Commission order denying a Certifi-
cate of Public Necessity and Convenience as a common carrier by
a truck line contracted to complete local transportation by a
railroad. The question involved in the case focused on the in-
dependence of the contracts and contractors from the railroad,
and the extent of control exercised over the truck line by the
contracting railroad. Justices Frankfurter, Murphy, Reed,
Rutledge, and Stone voted to reverse the ICC order with Justices
Black, Douglas, and Jackson voting to sustain the ICC denial of
the certificate.

Prince v. Massachusetts, 321 US 158. Appeal of a conviction for
the violation of a state statute prohibiting nimors from selling
or exercising any type of trade in a street or public place.

The violation occurred when a woman willfully allowed a minor to
sell religious publications with the defendant basing claims for
reversal on grounds of religious freedom and denial of equal pro=-
tection. A five-judge majority of Black, Douglas, Reed, Rutledge
and Stone voted to reverse the conviction while Justices Frank-
furter, Murphy, Jackson and Roberts voting to affirm.

Stark v. wickard, 321 US 288. A suit to enjoin the enforcement
of an order of the Secretary of Agriculture as authorized under
the Agricultural Marketing Agreement Act. The specific legal
question involved the standing of the plaintiff to initiate a
suit against the Cabinet Secretary. Justices Douglas, Murphy,
Rutledge, Reed, Roberts, and Stone voted to reverse the dismissal.
Justices Black and Frankfurter voted to affirm while Justice
Jackson did not participate in the decision.

United States v. Ballard, 322 US 78. A case involving a mail
fraud conviction for obtaining money through false represeanta-
tion when the representation was of a religious character. The
question of fundamental importance was whether the freedom of
religion clause precluded consideration of the truth and/or
reasonableness of religious beliefs or doctrines. Justices
Stone, Jackson, Frankfurter, and Roberts voted to sustain the
conviction while a five-man majority of Black, Douglas, Murphy,
Rutledge, and Reed voting to reverse.
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Northwest Airlines v. Minnesota, 322 US 292. The case reviewed

a judgment in favor of the State of Minnesota in an action
brought to collect personal property taxes assessed on aircraft
operated in interstate commerce and not exclusively located
within the State. Justices Black, Douglas, Frankfurter, Jackson
and Murphy voted to sustain the State of Minnesota while Jus-
tices Reed, Roberts, Rutledge, and Stone voted to reverse the
lower court judgment.

United States v. Johnson, 323 US 273. An appeal from a judgment
quashing an indictment for want ot jurisdiction charging viola-
tions of the Federal Denture Act which prohibits the transpor-
tation of dentures, casts, etc., interstate. The specific legal
question was one of venue for the prosecution of criminal viola-
tions and considerations of the power of Congress to make any
Federal court an appropriate court to try such cases. Justices
Black, Jackson, Frankfurter, Murphy and Roberts voted to affirm
quashing the indictment while louglas, Reed, Rutledge, and Stone
voted to sustain the original indictment.

United States v. Townsley, 323 US 557. Case in which a judgment
awarding overtime pay to Canal Zone employees whose salaries

were fixed on a monthly basis was reviewed. The Independent
Offices Appropriation Act re-established the salary level and

the legal issue involved in the case focused on its applicability
to the Canal Zone dredge operators. A majority of Black, Douglas,
Murphy, Frankfurter, Reed, and Roberts voted in favor of the over-
time award while Jackson, Rutledge and Stone voted against the
award.

United States v. Joseph A. Holpuch, 328 US 234 (Nos. 197 and 6%6).
These cases involved the review of a government construction con-
tract and a judgment in favor of the plaintiff. The central issue
was whether a contractor's failure to exhaust administrative ap-
peal provisions of the government construction contract precludes
the contractee from bringing suit in the Court of Claims to re-
cover damages. Justices Black, Burton, Murphy, Reed, and Stone
voted to reverse the lower court and sustain the position of the
government while Justices Douglas, Frankfurter, and Rutledge voted
to sustain the judgment on behalf of the plaintiff. Justice Jack-
son did not participate in the decision.

Bihn v. United States, 328 US 633. Review of a conviction for
conspiracy to violate the statutory provisions governing gasoline
rationing. The legal question revolved around the admissability
of declarations made by co-conspirators as well as prejudicial
instructions by the trial judge to the jury. Justices Douglas,
Frankfurter, Murphy, Rutledge, and Stone voted to reverse the
conviction. Justices Black, Burton and Reed voted to affirm
while Justice Jackson did not participate.

The sixty scale-sets, and the cases from which they were generated,

represent the heart of the research. The Guttman scales were constructed

from the categories of cases described above. The scale ranks and scale

scores from the Guttman scales, in turn, constitute the raw input for

the various computer-dependent analyses,
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B. The Stone Court

Eleven justices sat on the Supreme Court during the five terms ex-
amined in this research. The Chief Justice throughout the period was
Harlan Fiske Stone. The ten Associate Justices sitting during these
terms were Hugo L. Black, William O. Douglas, Felix Frankfurter, Robert
He. Jackson, Stanley Reed, Frank Murphy, Owen Je Roberts, Harold Burton,
James F. Byrnes, and Wiley B. Rutledge. The following paragraphs will
briefly introduce each of these Stone Court members. An overall histor-
ical perspective of the Court's membership can be seen in Table 2. This
table contains a listing of the occupants of each of the nine Supreme
Court seats, and provides graphically the sequence of personnel changes
on the Supreme Court during the last fifty years. Table 3 summarizes
the ages of the eleven Stone Court members at the time of their appoint-
ment to the Supreme Court and their ages during the five terms in which
Stone was Chief Justice.

Chief Justice Stone was the only carry-over member from the pre-1937
Court with the exception of Associate Justice Roberts. Stone, a Repub-
lican, was first appointed to the Supreme Court in 1925 by President
Coolidge. Stone was a New Englander by birth, and he remained in that
region through his college years at Amherst. He secured his law degree
from Columbia where he remained as a professor and later Dean of the
School of Law. Stone maintained a private practice in New York City
while at Columbia, but at the time of his appointment, Stone has no
public office or judicial expérience.7

Stone, at the time of his appointment, was United States Attormey
General., He had been selected for that position in 192l by President

Coolidge. Stone frequently aligned himself with Justices Holmes and
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TABLE 3 SUPREME COURT PERSONNEL - STONE COURT
Birthdates, Year of Appoint to Court,
Age at Appointment, and Spans of Age.

Year of Age at Stone Court

Birthdate Appointment Appointment Age Span
BLACK 1886 1937 51 55-59
BURTON 1888 19L5 57 57-58
BYRNES 1879 1941 62 62-6L
DOUGLAS 1898 1939 Lo L3-L7
FRANKFURTER 1882 1939 56 59-64
JACKSON 1892 1911 L9 L9-5h4
MURPHY 1890 1540 L9 51-56
REED 188L 1938 53 571-62
ROBERTS 1875 1930 55 66-69
RUTLEDGE 1894 1943 L8 L8-50
STONE 1872 1925 52 69-74

Brandeis despite his Republican Party affiliations and the relatively
conservative character of the President appointing hime. Stone continued
to be regarded generally as a liberal in later years, and he was most
generally found to be supportive of New Deal legislation.8 Stone's gen-~
eral orientation toward the Constitution was adaptive in character. He
looked upon the Constitution as a "broad charter of government 'intended
to endure for ages to come, and, consequently, to be adapted to the var-
jous crises of human affairs.'"?

President Roosevelt elevated Stone despite his party affiliation
when Chief Justice Hughes resigned at the end of the 1940 Term.10 While
generally regarded as one of the most eminent justices ever to sit on

the Supreme Court, Stone's tenure as Chief Justice was seemingly less
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distinguished. Danelski's evaluation of Stone in terms of the dual
leadership concept developed by Robert Bales indicates that Stone him-
self was not able to perform either as the social or task leader for
the Court. Furthermore, Danelski concludes that Stone was not able to
rely on a collegue to perform these functions on his behalf as Van
Devanter had for Chief Justice Taft.ll

Associate Justice Owen J. Roberts, like Stone, was an appointee of
the pre-Roosevelt years and a Republican. Roberts, who received his law
degree from the University of Pennsylvania, was a successful corporate
lawyer in Philadelphia prior to his appointment to the Court by President
Hoover in 1930. Roberts served as a Special Deputy Attorney General
during the First World War and was charged with prosecuting violations
of the Espionage Act in Pennsylvania. He was later appointed by President
Coolidge to handle the prosecutions in the Teapot Dome oil lease scan-
dels.12

Roberts never clearly aligned with either the liberal or the con-
servative blocs of the Court during the battle over New Deal legislation
in the thirties. Rather, he and Chief Justice Hughes tended to shift
from one side to the other and were usually the pivotal votes in every
case before the Court. When Hughes and Roberts joined the Stone-Cardozo-
Brandeis bloc with some permanence following the "Court-packing" effort,
the conservative position was diminished in policy-directing effective-
ness.13 Roberts remained on the Supreme Court through the 194k Term.

The first of the Roosevelt appointees was Hugo L. Black who replaced
the retired Justice Van Devanter before the beginning of the 1937 Term.
Black was chosen from the United States Senate where he had served since
1927. His appointment to the Court was one of the more controversial in

the Court's history. Substantial dissatisfaction resulted from his
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enthusiastic support of New Deal measures, on the one hand, and the
assertion that Black had once been a member of the Ku Klux Klan on the
other. It was only after the Court nominee explained his position rela-
tive to the Klan on nation-wide radio along with the passage of time that
the furor subsided. There was also a legal challenge to Black's seating
which required a Supreme Court decision to resolve.ll Article I, sec~
tion 6 provides that no Congressman shall be appointed to any civil office
which was created or compensations (or other emoluments) increased while
that Congressman was a member of the legislative branch. The Senate had
made certain attractive retirement benefits for Supreme Court justices
while Black was a member of the Senate, hence the possible conflict of
interest. In addition, there was a technical question concerning the
operational equivalence of retirement and resignation from the Court.
This point questioned the status of Van Devanter's retirement and whether
a vacancy actually existed for Black to £i11,15

Black's only public office experience other than the U.S. Senate
was that of Police Court Judge in Birmingham, a post he assumed shortly
after the completion of his legal education at the University of Alabama.
He subsequently served as a county prosecutor for two years, but the
twenty years between his completion of law school and his Senate tenure
was primarily spent in private practice.l®

Black has achieved a reputation over his years on the Court as one
of the most consistent defenders of civil liberties. Throughout his
tenure, Black has perceived the role of the Court as one of legitimately
restraining either the legislative or executive branches against actions
abridging individual righta.17 Black subscribes to the position that
the Bill of Rights contains "absolute" prohibitions against governmental

acts, particularly with respect to the First Amendment. Black has also
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been the leading advocate of the "total incorporation" approach in con-
nection with making the provisions of the Bill of Rights applicable to

the States.18 Recent cases as well as several systematic analyses of

the Supreme Court decisional behavior have tended to qualify Black's repu-
tation in regard to some aspects of the very broad civil liberties policy
area.

The second Roosevelt appointment came in 1938 when Justice Sutherland
retired from the Court. Hoosevelt's choice was Stanley Reed of Kentucky.
Reed received his under-graduate education at Kentucky Wesleyan and Yale
and completed his legal training at Columbia, His first governmental
service came during the Hoover Administration when he was appointed as
general counsel to the Federal Farm Board.1l?

Roosevelt had retained the services of Reed during his first term
appointing him as general counsel for the Reconstruction Finance Corpor-
ation, and then to the position of Solicitor General. Although he had
the reputation as a conservative Democrat, Reed argued many of the New
Deal cases before the Supreme Court for the government. While working
on the "Court-packing" scheme with Roosevelt's Attorney General, Reed
stayed out of the spotlight thereby protecting his position before the
Court as well as his general reputation as a competent, but noncontro-
versial figure.20 Reed was not a strong supporter of the expansion of
civil liberties though he did write the majority opinion in Smith v.
Allwright21 which ended the legal existence of "white primaries." His
later years on the Court found him aligning with Justices Burton, Clark,
Minton and Vinson taking generally negative positions relative to the
expansion of civil liberties claims.22

The death of Justice Benjamin Cardozo in 1938 provided President

Roosevelt with his third Supreme Court vacancy. The following Jamary
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