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ABSTRACT

"GOWNED VULTURES"s: ANTI-LEGAL ATTITUDES
IN ELIZABETHAN=-JACOBEAN LITERATURE

By

Thomas Francis O'Connor

Elizabethans rued that they lived in the most litigious
age ever, and they saw the lawyer as the chief cause and
beneficiary of thaf litigiousness--a man who set people at
odds so that he could collect fees from any resulting law
cases, Whatever the validity of that charge, the lawyer
became the butt of a surprisingly large body of satire and
invective. This study is concerned, primarily, with that
body of literature and with attacks on the entire legal
profession and legal system.

The study covers two major areas: the legal and the
literary. The legal section of the thesis does two things.
It provides a history of the courts, of their procedures,
and of the legal profession in order to put the charges
against the lawyer and the judicial system, a system drasti-
cally altered by the law reforms of the nineteenth century,
in their Elizabethan-Jacobean context; It also provides an
introduction to the legal and economic problems of the times
which invited, if not encouraged, legal chicanery. Mass
land transfers, caused by the dissolution of the monasteries
and changing social patterns, occurred it a time when the
land law was in chaos and when deeds and boundaries were

easily altered. The result was a lawyer's paradise.
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QO The literary section concerns the reactions of writers
to the 1litigiousness and to the rise of lawyers in numbers,
wealth, and prestige. The writers attack the legal tricks
and semantic hairsplitting used by the lawyer to win cases.
They attack the lawyer's technical educdtion which produces
people who are steeped in legal precedent but who are devoid
of sophistication, classical learning, and morality. Such
attacks are aimed at the actual practices and character of
the lawyer.

But writers level more general charges against the
lawyer. He is shown to be insatiably avaricious, a charac-
teristic which causes him to think only of himself and not
the common good. As such he is a danger to the commonwealth
which, supposedly, operates best under 8 system of mutual
social responsibilities; and he is representative of a new
way of 1life, of an individualism which strikes at the heart
of that ideal commonwealth. The lawyer is presented as a
prostitute willing to sell his talent for his monetary gain
and social rise, thereby upsetting the established stratified
societye These themes are coupled with another, that of the
Golden Age. Elizabeth's coming to the throne was heralded
as the dawn of a new Golden Age and she as the new Astraea,
goddess of Justice and ruler of harmonious men. However,
the very presence of lawyers indicates the Golden Age of
ideal Justice and harmony no longer exists, and the writers

use the lawyer as representative of a degenerate age.



Thomas Francis O'Connor

Finally, this study traces many of the Renaissance
charges and literary themes associated with the lawyer
through the 1literature of the Middle Ages. MNedieval li.ter-
ature does not ignore the lawyer; and Langland, Chaucer, and
Gower have similar attitudes toward the lawyer and the

English legal system as do Lodge, Dekker, and Shakespeare.
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INTRODUCTION

K11l all the lawyers:
V1 Henry, II
The reformer and the lawyer are natural antagonists,
and it should come as 8 surprise to no one that the legsal
profession is and has been for centuries a favorite target
for satirists, social protestors, and revolutionaries. In
literature, such diverse writers as Petronius, Langland,
Shakespeare, Pope, Melville, Dickens, Tolstoy, and Kafksa,
separated though they were by time, geography, political
interests, and social outlook, brought their talents to
bear on the shortcomings of the legal profession and legal
machinery of their ages. The English took particular relish
in heaping abuse on men of the coif; and Dickens, though
the most noted of anti-legalists, was but one of a host of
English writers, spanning centuries and including the
famous and anonymous, who branded the lawyer as an upstart,
a social climber bent on amassing 8 fortune to the detriment
of his betters, the poor, and the very structure of socliety.
The flood tide of English anti-legal satire occurred
in Elizadbethan-Jacobean times when Englishmen ruefully
admitted that they were in the midst of the most litigious

age ever. Attacks on lawyers had become so common by 1601
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2
that John Day, in an attempt to raise his latest creation

above ordinary hack work, announced that his play, The Isle
of Gulls, would contain neither the stock character of &

lawyer nor any timeworn attacks on the law.1

But, in 1612,
Thomas Heywood admitted that actors continued to be vitu-
perative and often personal in their attacks on government
officlals in general and lawyers in particular.2 Indeed,
there was hardly an Eliiabethan or Jacobean playwright who
did not satirize the law or the legal profession or use both
as metaphors for avarice, corruption, 8snd social decaye.
Preston, Whetstone, Shakespeare, Jonson, Beaumont and
Fletcher, Chapman, Webster, Middleton, Dekker, Massinger,
and Marston all paraded lawyers across their stages as
objects of ridicule. In prose, Dekker, Greene, Gascoigne,
Lodge, Nashe, and Barnaby Rich nipped at the heels of wiay~-
ward lawyers more interested in plundering their clients
than balancing the scales of justice. Between 1579 and
1628, there were at least twenty-five character books pub=-
lished containing attacks on such people as "wicked
magistrates,” “"covetous lawyer,"” “a Janus-headed lawyer,"
“the hypocritical lawyer," and "a meere pettifogger.“3 In
poetry, Donne, himself once a student at an Inn of Court,
devoted one of his few satires to a8 lawyer; and Jonson and
Sir John Davies kept up & small but steady volley against
legal figures in their epigriams and short poems. Despite
Day's aloofness from the fray, most Elizabethan=Jacobesn

writers sallied after lawyers with a vehemence so great that
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it raises the question why so much satire was aimed at a
single group.

The purpose of the present study is to answer that
question, to show why the Elizabethan-Jacobean lawyer and
the entire legal system were regarded with such universal
abhorrence. The particular accusations against the lawyer
follow him from his birth, through his training and prac-
tice, to the grave. He comes from & poor economic &nd low
social background; and his driving passions are for wealth,
social prestige, and a country estate, usually bilked from
a nalve client. No principle stands in the way of achieving
his goals. His god is commodity and his patron saint “Lady
Pecunia,” the direct descendant of Lady Meed and Sir Penny
of Middle Ages' notoriety. Far from being the sagent of im-
partial justice, he skillfully manipulates court machinery
for his own economic ends. Not only does he engage in
*quillets and quiddities,” the verbal juggling and legal
hair-splitting still feared in lawyers, but he descends to
outright bribery, forgery, perjury, and, 1f need be, physi-
cal force to win his case. He is, too, &8 professional
troublemaker, scouring the countryside for legal technicali-
ties in order to pit neighbor against neighbor for his own
benefit or devising legal means by which a landlord could
rack and break his tenants. 1In contrast to his Machiavel-
lian cunning, however, the lawyer is often seen as an
intellectual lout--the speaker of a crude and esoteric

language, law-French; the debaser of Latin, language of
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4
culture and erudition; and an enemy to all the arts, espe-

cially poetry. As if these characteristics were not damning
enough, he is also accused of being & usurer and, of all
things, 8 pander. (A peculiar but persistent theme connects
the lawyer with sex.) In short, he encompasses the most
feared and despised traits of the Elizabethan-Jacobean era.
His Machiavellian amorality make him &8 symbol of & corrupt
moral order and 8 debauched citizenry, while his social and
economic rise frighten a people who lament the decay of one
social order, the feudal, and fear the anarchic individual-
ism destined to replace 1{it.

The charges directed against lawyers in Elizabethan-
Jacobean England sre multilevel; and 8 study of these
attacks must, out of practical necessity, arbitrarily iso-
late and treat them individually; but it must also be kept
in mind that they often operate simultaneously, thus causing
some overlapping of material. Chapter I will review the
legal system (or chaos) of Renaissance England and the edu-
cation of the lawyer; Chapter II will desl with social and
economic circumstances which encourtiged legal chicanery
Chapter III with the imsge of the lawyer in Renaissance
English literature as a8 corrupt character of insatiable
greed; Chapter 1V with the lawyer &8s 8 sower of disharmony
in what could and should be an idesl commonwealth and as
representative of the fallen nature of man and the degener-
ate state of the world; and, finally, Chaptef V will place
Elizabethan~Jacobean anti-legal satire against the
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5
background of earlier attacks on the legsl profession.

This examination of the lawyer in literature will
partly £i11 the vacuum which, as one historian his noted,
has been left by modern scholars':

failure to perceive the close and organic connection

between the social, economic, and political malaise

of the fifteenth, sixteenth, and seventeenth centuries,

and the hoary but sinewy deformities of the English

legal system.4
There was no “failure to perceive” the "hoary but sinewy
deformities” of English law by the writers of those cen-
turies. They saw and attacked the deformities, and it is
with those attacks that this study is concerned, attacks
that were soon to leave the stage and the printed page for
the battlefields of the English Civil War.

To understand the writers' comments on lawyers, &
knowledge of the organization, development, and training of
the legsl profession is first necessary, especially because
the profession differs so much from today’s. The same is
true also of the court system in which the lawyers worked,

8 system drastically overhauled by the law reforms of the

nineteenth century.



CHAPTER 1

A LEGAL LABYRINTHs THE GROWTH OF THE COURTS,
THE PROCEDURES, AND THE PROFESSION

To speak of an "English legal system"” before the nine-
teenth century is to speak in metaphor, for there was no
system, at least not one which could be plotted on an
organizational chart showing a hierarchy of courts with
interlocking Jjurisdictions and courts of appeal. Instead,
England was pockmarked by countless courts, judicial fief-
doms, competing with each other for cases and each unwilling
to admit that any other court had greater power than its
own. The result was a8 viast and complicated configuration
of courts, each with its own bureaucracy, its own intricate
procedures, and its own system of pastronage and sinecures.
The wonder is not that the courts worked well but that they
worked at all,

In and around Westminster, alone, sat nine different
courts, not including the Privy Councils Parliament (which
only occasionally functioned &as a court), Chancery, King's
Bench, Common Pleas, Star Chamber, Requests, Exchequer,
Wards and Livery, and the Palatine Court of Lancaster.l
Elsewhere in London and throughout the realm, sat the courts
Of Admirslty, Arches, the Council of the North, the Council

in the Marches of Wales, the Quarter Sessions, the Assizes,
6
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7
and the Palatine Courts of Chester and Durham. The legal

historian, Harold Potter, lists 8 total of twenty-eight
*King's Courts"” sitting in Elizabethan-Jacobean times.2
That number does not include a host of "Local Courts”
(County, Borough, Hundred, and Sheriff's Tourn), “Seignorial
Courts” (Leet, Customary, Baron, and Honour), and "Local
Merchant Courts® (Piepoudre, Borough, and Staple).3 Nor
does it include a myriad of ecclesiastical courts. With

80 many courts dotting the landscape, it is unlikely that
any Englishman passed his life without once standing before
the bar.

But the complexity of this situation derived not so
much from the vast number of courts as from the fact that
they were not arranged in a hierarchy of importance or
appeal. Rather, they operated as little fiefdoms, actively
and openly striving for and maintaining separate jurisdic-
tions.% 1In London, for example, sat the five most prominent
courts of the lands Exchequer, Admiralty, King's Bench,
Common Pleas, and Chancery. Exchequer was primarily con~-
cerned with cases involving royal revenue. Admiralty, which
administered Civil or Roman Law, had "jurisdiction in
commerical cases, particularly those in which foreign
merchants were concerned, and where the cause of action had
arisen outside Engllnd."5 King's Bench and Common Pleas both
administered Common Law, the former in cases between
sovereign and subject and the latter between subject and
subject. Chancery, a court of equity, was used mostly to

mitigate what James I called "the rigour and extremity of
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8
our laws” (i.e., the Common Law).®

There was particular competition between the courts
of equity and common law, The Common Law Courts, though
not denying Chancery's right to exist, wanted to "restrict
it to cases which were not triable at Common Law, and also
to make the Common Law Courts immune from anunctlons,“7
which were issued solely out of Chancery. The battle of
these courts reached such a8 ridiculous stage that in 1483
two Common Law judges "agreed that if the Chancellor
committed the plaintiffs to prison for failing to obey an
injunction to cease their proceedings at Common Law, the
Judges would release them on an application by writ of
Habeas Corpus.*® Sir Edward Coke, the champion of the
Common law, continued the argument against Chancery’s use
of the injunction in 1615, contending that Chancery had
no Jjurisdiction in a case slready judged at Common lLaw, He
wag overruled by James, who said that the Chancellor could
intervene "at any stage of the proceedlnga,“9 thus gliving
Chancery 8 temporary victory in the battle of the courts.

The rivalry for Jjurisdiction imvolved other courts as
well., King's Bench and Common Pleas haggled over whether a
case was between subject and subject or subject and
sovereign. The King's Bench argued that, though a litigation
involved an altercation betweem subject and subject, if that
altercation broke the "King's peace” (a protean phrase) the
litigation rightfully belonged in its rolls. Exchequer
sniffed out all litigation over momey in order to bring those

Cises under its purview on the grounds that a citizen who
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9
had lost money was "less able"” (quominus) to pay the King.

10
Coke, at the head of Common Pleas, challenged the Admiralty
Court for cases on the fantastic legal fiction that actions
originating outside England, which should have been heard in
Admiralty, were described as having happened "in the parish
of S. Mary le Bow in the Ward of Cheap"11 and, thus, came
under the jurisdiction of Common Pleas. The struggle even
went on within the same court, as was the case when Elizabeth
appointed two commissions to replace the deceased Keeper of
the Great Seal., But the stream of justice still did not run
smoothly, “for there were disputes between the two sets of
Commissioners respecting jurisdiction and fees."12 This
competition for cases existed in all courts, with each one
vying to expeand its own Jjurisdiction while keeping & sharp
eye on attempted encroachments by other courts.

The open hostility and competition among the courts had
a8 variety of casuses. The primary reason for the disputes
was that court officlals were paid from court fees. Also,
the judges, among others, held the patronage for court
positions; 8nd &8 drop in a court’s business and importance
meant & corresponding drop in the value of the peatronage.
The courts, too, provided sinecures for courtiers, places
which brought money to the courtier and also to the sovereign
vho dealt out the simecures. The offices themselves were
received as land grents with the expectation that each owner
would prosper &8s he tilled his office. There were other

than economic reasoms, however, for the court contention.

Legal theory played a role as did the social and political
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10
framework in which the courts were set., For all these

reasons, the courts battled among themselves for jurisdic-
tions and fees; and, when the situation arose, they took to
the field to oppose the sovereign himself.

Law court officials, from judge to “"keeper of the wax,"”
were 811 peid partly, if not entirely, from court fees.l3
For exsmple, Sir Edward Coke, as Chief Justice of Common
Pleas, was paid an annual salary of £141 13s. 4d.14 Yet,
he amagsed enough wealth to own "upwards of sixty menors”
snd "land, tenements, and avowdsons"” all worth more than
£100,000,15 In the 1580s, the Naster of Rolls in Chancery
received annual payment of £34 18s. plus £16 1l4s. for
“livery and wine." However, Gerard, Master for most of the
15808, averaged more tham £1,100 per annum, with his highest
take of £1,599 S5s. 3d. in 1586, Julius Caesar, his successoy
estimated his profits, too optimistically it turned out, "at
the rosy figure of £2,380 per annum.”16

Lord Burghley was said, by a "panegyrist” no less, to
have grown rich as Master of the Court of Wards, “and
ofttimes grotified his friends and servants that depeaded
snd waited on him" with gratuities from the same court.l7
His son, Robert Cecil, while still Secretary of State, kept
the two legal offices of Chancellor of the Duchy of
Lancaster and Master of the Court of Wards, "a unique
combination of offices"” giving him power, patronage and
protlt.ls Nicholas Bacon, while Master of Wards, managed to
put £500 a year into land,19 though his annual salary was
only £90,20 The Lord Keeper of the Great Seal received £919
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11
per snnum in fees and annuities, yet Elizabethans valued the

office at over £3,000 a year.zl

The disparity between salary and gross income was made
up partly from court fees. Every step in a llwsﬁit carried
concomitant fees with it, fees that were not poured back
into benefits for the community but into the pockets of
court officisls. Each document to be composed, each signa-
ture rcqﬂlrod, esch procedural hurdle had its price. From
these fees, judges supplemented their incomes, and "a host
of minor officlals who received no salary"22 eked out a
living wage. For example, the following is a partial list
of the fees paid in the Court of Common Pleas in cases
tavolvtni spprentices breaking their bonds. (The fees of
minor officials are not iamcluded.)

Judges’fees=--
Granting of license to compound on & penal law . 2/-
Assessing King's part of forfeiture on a
penal statute after composition with the
InfOrMer o« ¢« ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ 0 o o 2/'
To the Judges’ Clerk--~ _
For entering in his book license to compound
On 8 pendl 18W o ¢ ¢ ¢ ¢ ¢ o 0 ¢ o o o ¢ o o 6d.
For entering King's POrt ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ o o 6d.
Fees of Protonotaries-- . ,
For declarations in actions of debt [etCe] ¢ « o 3/=
for every sheet over three « « ¢ ¢ ¢ ¢« ¢« ¢ o« 8d.
Eatry of information on pendl 18w ¢« ¢ ¢ ¢ ¢ ¢ o 2/-
for every sheet over three « ¢« ¢ ¢« ¢ ¢ o ¢ o 8d.
Entry of license of Court to compouand On
pengl Statutes ¢ ¢ ¢ ¢ ¢ ¢ ¢ 0 ¢ 6 06 0 0 ¢ o 2/~
Entry of writs, continuances Eotc.] c o s 000 2=
Fees of Protonotaries and their Clerks,
touching informations only--
Entry of information and signing of subpoena

only © ¢ 6 0 06 6 0 06 06 06 06 06 06 0 06 06 0 0 0 ¢ 2/8
Signing Oof any other ProcCess « ¢« ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ 1/4
Ingrossing every information, to clerk « ¢« ¢« ¢ « 8d.

Copy of information if of five sheets of
paper Or less, to Clerk ¢« o ¢« ¢ ¢ o o ¢ ¢ o 3/4
12 over five sheets, per she ¢ ¢« ¢ ¢ ¢ o o o 8de
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12

Making copies for fine on an information . « « 6d.
Entering genersl issue on the roll where

information was first entered, to clerk . 8d.
Registering license to compound in office-book,

to clerk ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ 0 ¢ 0 0 o 0 o o o 4d.
Fees to Filazers--

For every coplasg, slias, [etce] ¢ ¢ ¢ ¢ ¢« 1/=

Attorney'’'s fees--

‘ Per ctuse per term ¢« ¢« ¢ ¢ ¢ ¢ ¢ ¢ ¢ ¢ o o 6/8
Esch officer of the court was paid for the work he dids -
consequently, the more cases brought to a court, the more
everybody was paid. _

Though Common Law Courts often attacked Chancery's use
of the injunction (see above p. 8), they willingly used it
to protect their courts' fees. Common Pleas could, and did,
take out injunctions against King's Bénch, staying suits
there until the suitors peid fees to Common Pleas, which
held that the cases belonged in its court. When the fees
were paid, the cases were 8llowed to continue in King's
Bonch.z4 Thus the bewildered suitor found himself paying
fees to courts in which he had never been, and justice was
arrived at by piecework.2d

Por those high in the judiciary, there was another
source of income from their offices--namely, patronage. The
Judges held title to most of the positions in their courts,
and anyone seeking a job had to pey for it:

the jobs held by attorneys and clerks in Tudor-Stusrt

courts represented a source of income to greater men.

4 Master of the Rolls would get his cut from the fees

taken by Chancery clerks. He would also expect to get

a sizable sum for appointing &8 new clerk, sad this sum

would be influenced by the amount of fees previously

taken and likely to be taken in the future. A Lord

Chancellor, a Naster of the Rolls, and a great number

of dignitaries of law and government, had a very direct
interest in the earning capacity of comparatively lowly



ofﬁcms\
adeinist
equally
Tie wore 1o
teeded to ot
wre patrona;
letter of 16
o 40 [the .
uslness wh:
the Judgeg -
Other loveg
the gape "
of hrds, 1
tcted 14
Jndletay °
Thoyg
Nﬁm\stm
Plogy,

\
!Qn the

g Progy



13
officials. An awareness of fees permeated the entire

administrative structure, and it followed that men were

equally aware of the work which produced fees.26
The more flourishing the court, the more officlals were
needed to staff it; snd, naturally, more officials meant
more patronage and profit for the Jjudges. John'Cook, in 8
letter of 1655, complained that judges had increased “to 20
or 40 [the number of] Offices and Places in Court” for the
business which "3 or 4 Honest Clerks might do"; "for where
the Judges take fees, the Love of Interest overcomes all
other loves," he lamented.27 An admirer of Burghley, perhaps
the same "panegyrist” who spoke of the profit imn the Court
of Wards, forebore “to mention the great and unusual fees
exacted lately by reason of buying and selling offices, both
Judicial and ministerial. . . ."28

Though exact figures for judicial patronage in the
Tudor-Stuart era are unavailable, the figures for later
periods, which were arrived at by cOnmlsalohs set up to re-~
form the judiciary, give some idea as to the extent, power,
and profit that patronage brought to a judge's office.
Between 1740 and 1815, King's Bench had 43 different posi-
tions to be tllle&, though the actual number of jobs wes
much greater.as, for example, there would be more than one
clerk occupying the position of clerkship,2® During the
same period, Chancery had 60 positions.>C In 1825, the
chief judges of the land held the following offices in their
"gift": Lord Chancellor, 65 offices (not all court officesg=-

some were for commissions); Master of the Rolls, 22; Chief
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Justice King's Bench, 13 plus “Filazers, Exigenters, and

Clerks of Outlawries for all the Cities and Counties of
England”; Chief Justice Common Pleas, 65; and Lord Chief

Baron of the Exchequer, 10>}

Some offices were comsidered
outright “saleable.™ In 1810, King's Bench had 11 such
offices, plus 3ll the Clerks of Nisi Prius Courts while
Common Pleas had 14 offices, plus all the Filacers.>2

The profits from such offices were substantisl., Again
in 1810, King's Bench had nine offices whose work was done
by deputy, not by the holder of the office. Common Pleas
hsd eleven such offices. The combined sularies for the mine
King's Bench positions came to £15,U00 19 3, and £4,406 10 5
for the eleven in Common Pleas. But the deputies, who did
the actual work of the offices, were paid only £1,356 13 O
in the former snd £739 U 1 im the latter.3 Thus a single
office paid an annual salary to a deputy who did its work,
plus a salary to the person who owned the office but did no
work. Also the office Oowner had to pay a Jjudge, or whoever
held the petronage, for the office in the first place. The
deputy, of course, was expected to supplement his income
from the fees inherent in his office, fees from which the
Judges took a -11c0.3‘ Just how much the judges charged for
these offices is unknown, but their going price must have
been substantial as the profits from the offices amounted to
over £17,300 snnually according to the above figures.

These figures belong to a8 time much later tham the
Tudor-Stuart ers and cannot be directly applied to that eras
since, in all probability, the number of court offices
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increased over the years., Relatively, however, they are

applicable, especially when we hear of an Elizabethan giving
 the formula by which office profits were computeds the
ratio of profits was governed by where a man wanted to spend
his afterlife, in Heaven, Purgatory, or Hellas--the higher
the profit the lower the soul's resting place.

But court officials were not the only ones to benefit
from the lucrative business of the courts; courtiers and
the sovereign himself siphoned off part of the profits. 1In
fact, as Professor Stone says, the law courts were “the last
sector of royasl revenues to be exploited by the courtiers,"36

The office of Custos Brevium in Common Pleas was, by the end

of the fifteenth century, "being granted by the Crown to
minor favourites for 1life and in reversion, and was
apparently worth £60 or £70 a year."37 1In 1613, the Earl of
Holland “"enjoyed the profit of the seal of office in King's
Bench and Common Pleas,” and Lord Morley attempted to garner
*a grant of the Crown share of fines in actions in the
Exchequer and King's Bench on penal statutes."38 sir George
Villiers had a pension of £1,000 a year from the revenues of
the Court of Wards.39

COurtiers not only reaped profits from law court
sinecures, but also demanded and received estates of men
accused of but not yet convicted for crimes, the grantee
having to arrange for prosecution and to hope for comviction.

A development so obviously open to abuse was soon checked,
at any rate in theory, but the grant of felons' goods
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continued. Lord Knollys obtained the estate of a fence

in 1609, the Earl of Holderness of a murderer in 1614,
the Earl of Holland the goods of a suicide « « o in
1632, Star Chamber fines, whether of fallen politicians
or others, offered similar opportunities of reward.
The Earl of Holderness was given £7,000 (out of the
Earl of Suffolk’s fine) in 1618, the future Earl of
Anglesea £2,000 in 1621, the Earl of Suffolk, £4,000 in
1633, and the Earl of Huntingdon £3,000 in 1639,.40
This practice was odious enoughs but there were less
reputable, at any rate less acceptable, ways of milking the
law courts for courtiers®’ pocket money. As ?en Jonson
cynically puts it:
ng¥%x rob’d Duncote of three hundred pound
way was tane, arraign‘’d, condemn'd to dye:
But for this money was & courtier found,
Beg'd Ridwayes pardons Duncote, now, doth cryes
Rob'd both of money, and the lawes relief,
The courtier is become the greater thiefe.4l
John VWynn's lawyer echoes the same idea, repeating what had
become an aphorisms "Nr. Wynn, I am wearied to see the
tumbling and tossing of law and conscience, for both are
ended, as the proverd is, as a man is befriended."42
Law court fees and profits went into the pockets of
clerks, judges, and courtiers. They 8l1so proved profitable
to the sovereign, both indirectly and directly. If Jjudges
controlled offices in their courts, the Crown controlled the
Judgeships; and it is highly unlikely, given the “civile~
service system” of the time, that a judge was appointed on
ability alone. Lord Chancellor Ellesmere, for example,
“contributed” an snnusl "New Yesare's Tyde” gift of £40 "unto
the offices of his Ma[ jesties] household”s to the "servants
of the skullery,” "the locksmith,” "the sweeper,” etc.43

Beyond these gifts, the Crown also had its share of law
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court p.tronage, which proliferated according to the number

of creditors to and favorites of the Crown.44 wary,
Elizabeth, and James were all gullt} of trying to create new
sinecure offices in the courts.45

If these offices brought in revenues, they also brought
headaches--some of the great constitutional debates of the
sixteenth and seventeenth centuries. Elizabethan and
Jacobesn courts stood their ground against royal encroachments
into their patronsge. On learning of the death of a high
officisl in Common Pleas, Elizabeth proposed a replacement
8t nine the mext morning, only to find that Judge Anderson,
an early riser when necessary, "had glv?n the place and
sworne 8n officer before eight a clock."46 In the famous
Cavendish Cuse, Elizabeth had appointed Cavendish to & new
post in Common Pleas. But the judges refused to admit him
on the grounds that the new post would "disseise existing
officers of their freeholds,"47 and Elizabeth was frustrated
sgaia. Jsmes fought with Bruce, Master of the Rolls,48 and
8ir Edward Coke over their patronage. Jumes finally removed
Coke from King's Bench, after he had earlier been eased out
of Common Pleas, partly becsuse Coke refused to relinquish
his hold om & choice office, the chief clerkship, valued at
£4,000, an office Jasmes wished turned over to Somerset.4?
Coke’s successor was required to sign a statemeat giving the
profit from the stle of the clerkship to Buckingham-~
Somerset had fallen by then--before James let the new judge
sit on the bench.50 The devates resulting from the Crown's

incursions into judicial preserves gave rise to some
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“high-sounding constitutional doctrines,” which, whatever

their intrinsic validity, protected the judiciary from
royal ponchoro.sl _

The hostility and competition of the courts, then,
stemmed partly from the fact that the courts were sources
of revenue, besides being courts of justice. The minor '
ofticials of the courts actively strove to bring business
into the individual courts because they were paid from the
fees arising out of that business. The higher officials not
only received 8 portion of those fees, but they also held
the pstronage for the lower positions. Thus judges
encouraged the industry of their inferiors, an lndﬁctriona-
ness which increased the judges®’ pey and the value of their
patromage. The more work 8 court did, the more money a
clerk could sake, and that, in turn, meant the more money i
Judge could charge for.tbo clerk's position. Consequently,
the courts battled amongst themselves to enlarge their owm
jurisdictions, which enlargement brought a corresponding
rise in their power and profit.

But to say that the profit -otlvo.uns the only barrier
to a smoothly working court system is to underestimate the
integrity and intelligence of ihdlvtdullc and to minimisze
the coercive power of rigid institutions. Had the law
courts evolved in Derwinian fashion, meny dinosaurisa
offices and sinecures would have passed into extinction.

But Common Law proved more powerful than Nature'’s, and legal
precedent overrode natursel gelection. Offices, once created,

were slmost impossible to dissolve, primarily because



]

offices were

trlct.” but

tilled and ¢
0neept vas ,i
st an off)
Yolder from
Qs There
tenss gpg
et woylq o
The regy)
it treateq g,
B Tefory
Nlitlo“ e
dm, ' the
"hlnery,
Articulay :
by Plsg,d.
ey gy, 1n
erky to ¢



19
offices were not let out by the modern concept of con-

tract.52 but by the medieval concept of 1and,53 a8 plot to be
tilled and developed by the industry of the tenant. This
concept was more than a metaphor; it was a way of 1life. To
oust an officeholder was as difficult as to oust a llhd-
holder from his land, as Elizabeth found out in Cavendiah'g
Case. There the judges answered Elizabeth in land-law
termss she could not appoint Cavendish because his appoint-
ment would “disseise existing officers of their freeholds.""’4
The result of viewing offices as freeholds was twofold:
it created an inefficient and expensive bureaucracy, and it
asde rcfof- of that bureaucracy almost impossible. Court
positions were exempted from a natural cycle of growth and
decay as they became ossified in legal procedure and
machinery. If a position were established to serve @
particular need, that position remained even when the need
had passed. Early in the growth of the courts, because few
knéw the litrlcaclc- of legal procedure, the courts hired
clerks to expedite and properly channel cases. However, as
the volume of court ceses grew, the clerks could not
sdequately handle the work, so deputy clerks were hired.
When the volume of work gxceeded their abilities, lawyers
(more particulerly attorneys and solicitors) chan to do the
work of the clerks. What was needed was 8 revamping of the
court bureaucracy to expedite trials and to lower fees, now
collected by the lawyer, the deputy-clerk, and the court
clerk. Yet the clerks remained in office partly because
legel precedent required that cases go through their hands,
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and also because of the difficulty of ousting them from

office, despite the fact that others could and did do their
work.

Such a8 “"system,” ensnared in its own bureaucracy and
rife with foe-, pastronage, and sinecures, was ripe for
gatire; but these conditions prevailed for another tvo
centuries, despite the satiric attacks and despite the
Puritan povolntlon, which had as one of its chief aims the
reformstion of England's legal morass.5d However, these
conditions were not the only ones raising the satirist'’'s
ire. Two other general areas of specific attacks were, to
use the title of one historian’s book, "The Mysterious
Science of the lLaw” and the long delays in obtaining justice.

There were three major processes in & legal case, all
mystifying to & layman: acquiring a particular writ to
start a8 case in motion, bringing the case to a particular
court, snd the pleading of that csse in court. Acquiring
8 writ was no prodblem. One simply went to Chancery snd
paid for the writ or, if poor, received it freé. The
difficulty arose in knowing what writ to buy, for the writ
not Only started the case but often determined what court
would hear the cuase, what legal procedure was to be used,
how the case was to be pleaded, and what Justice the
plaintiff would receive. A selection of the wrong writ at
the beginning of a case would jeopardize the entire case no
matter how just the cause.

To understand the difficulty in selecting the right
writ, one must know something of the history of writs. A
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21 .
highly telescoped version of what happened is this. Norman

kings used their royal courts as a check on the power of
their feudal barons.°® Control of a court meant two things,
power and profit; and the Norman kings set out to acquire as
much of both ai they could. One method of acquiring them
was to offer a litigant in 8 baron's feudal court the option
of buying from the king an order requiring the local sheriff
to see that that order was carried out.®’ The order was
called a "writ.” A writ was also available (again, for a
price) ordering a feudal lord to do “justice” to a litigant
in the lord's court. If the lord fajled to do so, the royal
court stepped in.58 The king's courts thus acquired juris-
diction on the grounds that, if the contents of a writ were
not carried out, the king’s command had been broken and not
on the merits of or legal problems involved in the original
case.

Two things should be noted about writs. One, they were
not & "right"--originally none were offered free, not even
to the poor=-=-but a purchasable power. As Maitland puts it:
"the litigent does not exactly buy the king's Jjustice, bdbut
he buys the king's aid."59 Thus, early im English legal
history, royal court hearings were considered 8 purchasable
commodity, not the absolute right of every citizen. Also,
the writs did not contain general legal principles but were
specific orders concerning specific cases (see example in
n.57, above). The importance of that last fact will be
shown shortly.
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The centralization of justice in the king's courts

did not go unheeded or unchecked by his feudal vassals and
those concerned with making law, and their counterattack
centered on the royal writs which were "in fact unobtru-
sively making new law” and “"depriving Seignorial Courts of
their jurisdiction."®0 The barons' revolt, which ended in
the Magna Carta, wias one of a series of thirteenth century
attacks on royal prerogatives and writs. A demand of 1244
was incorporated into the Provisions of Oxford of 1258
“that the Chancellor should be sworn to issue no more writs
without the consent of the Council;® and, by the end of
Edaward I's reign, “the series of royal commands came to a
premature end."%1l The fledgling courts, by these acts,
were asked fo function with 8 series of writs (originally
royal commands designeq to settle particular issues and not
to propound genersl legal maxims) which had become stereo~
typod.62 “Where there was no writ there was no remedy at
Common Law until one was provided by statute, which was
seldom."63 This stunting of the new procedures was an
important fact in the development of the Common Law and in
the subjects’ later hostile reaction to it.

The development of Common Law and the centralization of
Jn:thc would have come to am abrupt end if it had.not been
for the ingenuity of the judges in creating fictions whereby
new cases could be cramped }nto old writs.

The vast majority of original writs were concerned with
rights in land and the incidents of tenure. As trade
increased, almost incredible ingenuity was exercised to

make them applicable to other classes of litigation,
but the difficulties of adapting & highly developed and
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23 .
intricate, but prematurely fixed, land law to the
varied needs of commerce are obvious. It is surprising
not g at it was done well but that it could be done at
all,

}Pcrhaps the best example to show not only the ingenuity but
also the competitiveness of the courts is that of Trespass.6®
This was a popular writ because it brought the ensuing case
before the king's courts. The irlt allegéd that the
plaintiff’s land, body, or goods had been trespassed vi et
armis (by force and arms), thus breaking the king's peace

(contra pacem Domini Regis) and creating a case for royal

justice. The writ, however, was too restrictive; and a
plaintiff was eventually allowed (c. 1400) to add an ac
etiam ("and also”) cluause to the writ. This clause set down
the real purpose of the litigation. If B owed 4 money, A
would go to Chancery and buy & Writ of Trespass in which it
was alleged that B had trespassed upon A's lands. An ac
etiam clause would be attached to the writ stating that B
also owed A money. B would be brought to trial for Trespass,
but that charge was quletiy dropped and action on debt would
proceed.

Having moved his case under royal jurisdiction, the
plaintiff next had to determine which royal Common Law Court
would hear the cese. On the surface, the case patently be~
longed to Common Pleas because it concerned a problem between
subject and subject. But the plaintiff could shift the case
to King's Bench by claiming that the defendant had been
arrested and was a king's prisoner, King's Bench having

Jurisdiction over the affairs of royal prisoners. Exchequer
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was also aveilable if the plaintiff argued that he owed

the King money and the refusal of B to pay A made A “less
able” (quominus) to pay the xing.66 The defendant, of
course, could prolong the litigation by insisting that the
court hearing the case did not actusally have jurisdiction.
The Common Law and its courts were able to grow
through this fictitious use of already existing writs.
The growth was bound to be dlow, tortuous, and circuitous
because Oof the limited base from which it had to operates
snd, like 3 closely trimmed bush, the legal'syate- grew
more in deansity than in breadth.67 The density increased
the complexity and rigidity of legal proceedings. Confined
to such 8 narrow area, litigants had to pay strict attention
to the wording of writs, twisting their case to fit a
particulsr writ. The defendants, with equal syntactic
vigor, tried to show certain writs as not valid for their
cases. If a writ wad finally found to fit a cause, oné had
8lso to be sure that that writ would bring the desired result
becsuse different writs had different procedures and
results. For exsmple, if B "usurped” A's land, A might sue
out 8 Writ of Trespass sgainst B. But Trespass resulted
only in damages, which A could collects he could not regain
his land. To regain possession Oof the land he had to file a
Writ of Right. Im short, as law and procedure became more
refined, if that is the apt word, technique and method
became more important thsn substancé; and there emerged a
class of people, lawyers knowledgeable (and invaluable to

the 1litigant) in the technique and methods of legal machinery
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who, like skilled mechanics, had a greater interest in the

machine than in the product turned out.

After finding the proper writ and court, the plaintiff's
troubles were by no means over. He next had to produce the
defendant in court.

“Mesne process"-=the act of producing a defendant in

court--was excessively dilatory. Every opportunity was
given to the reluctant defendant to postpone his
appearance, and keep his adversary or his adversary's
lawyer hanging about the offices of the court, spending
his money on obtaining writs of distraint, or of arrest;
swaiting their return, and feeing clerks.68
“Essoins,” excuses for not appearing imn court, were allowed.
A minor's case could be adjourned until he came of ages
royal protection could cause an adjournment sine die;69 and
pleading sickness, the commonest excuse, could postpone
trisl for a year and a day if the defendant were found in
bed with his shoes off.7V When the defendant ran out of
essoins, the plaintiff, provided the sheriff had not been
bribed from serving the writ, had a choice of two processes
to bring the defendant to court: distraint of property or
arrest-- and outlawry if needed. If the persom could not
be found to be arrested, outlawry proceedings were instituted,
and these "took in the most favorable circumstances at least
one and 8 half years, and much longer if the defendant were
determined snd influentisl.*7l Distrsint could last as long
as the defendant's property held out, and he could then flee
and be declared an outlaw, "Several years might elapse"
before he was brought to trisl.73
Then, when at long last the parties--or their lawyers--

confronted each other, the unique law of pleading, which
had developed during the fourteenth and fifteenth
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centuries tended to make the outcome of a case depend
more on technical excellence=--or the reverse--of its
presentation, than on its merits. The aim was to
isolate a single issue of law or of fact, on the
decision of which judgment would be awagded, by a
prolonged and precise logical process.?

"Even a trifling verbsl slip or omission [in that.proceés]
was decisive."74

The method of pleading was, no doubt, originally de-
signed to expedite justice, but the means soon oversha@owed.
the ends desired. It was possible to contest a claim in
toto and bring a case immediately for judgment, but in most
cases

special pleading was necesssry, and the process by which
the final single issue was ultimately arrived at was
refined and elaborated by the ruthless application of
pure dislectical method, and became an exact science of
extraordinarily minute a8nd subtle technicality. The
defects of this development were obvious enough, but
were outweighed by the lawyers®’ delight in the scope it
gave to the elaborstion of logical technique. It did
not reach full perfection till the sixteenth century,
when the system of written pleadings drawn up by the
lawyers of each side outside the courts was introduced.
Before that the pleadings had been oral and were made in
the presence of the judge. Though the extreme
elaboration of the later method was not attained, and
the number of fatal procedural pitfalls was not so great,
8 high degree of formal accuracy was alwiys necessary.
Each of the forms of action--i.e., the actions which it
was possible to bring under am original writ--required
strict adherence to the detailed rules of pleading
applicable to it. The choice of the wrong writ on
which to base a claim, or 8 mistake in the pleadings--
@.8+, Pleading outside the content of the writ--meant
the instant dismissal of the suit. "Duplicity"”, which
means not deceitfulmness, but pleading or attempting to
plead more than one issue, wag at once fatal, even
though a clear miscarriage of justice would result.?S

Sometimes justice prevailed despite the complexity of
procedure as in a case heard before Judge Stanton and yre-
ported in a fourteenth-century Year Book. An attorney for

8 widow appeared before Stanton in a case where the defendant
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had defaulted by not appearing in court. The attorney

started to put forward a formal plea when the kindly judge
“"winked at him. The attorney then claimed on default."

The crux of the matter was procedural; had the attorney
finished his plea he would have waived his right to claim
default.”7® In a different case, an attorney answered in
court t6 a8 wrong name, causing his client to lose his suit.
The client, one Ralph de Cully, stood the chance of losing
his hands; but the justices, sympathizing with Ralph, did
not order his hands to be lopped off. Ralph's adversary,
however, must have been vindictive because later the King's
Bench ordered that Ralph had to lose his hands. There is no
record of whether the sentence was lnpleaented.77 The
intricacies and rigidity of such procedure were bound to
result in injustice-, especially if all judges were not as
compassionate as Stanton and all adversaries were &8s bloody-
minded 8s Ralph's.

-On top of 8ll these problems, the king’s writ, strangely,
was good only in the shire to which it was issued despite
the fact that the king's law supposedly held throughout the.
reslm., Henry Brinklow, as late a§ the mid-sixteenth century,
complains that

one wrytt may serve but for one shyre; as though the King

were lord but of one shyre! But I demand, why mey mot

one wrytt serve in all shyres, yea in all placys under
the Kyng's dominion, wheresoever he or hys may find his
defendant?
He lays the blame squarely om the shoulders of the lawyers
who knew legal procedure and maintained it to their own

advantage.
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Surely there is no godly reason why to the contrary,

but even the only private welth of sotle lawyers.

And, as farre as I can lerne, one wrytt lasteth but
for one terme; and the next terme he must be at charge
to come up, or at least to send sometime iii or iv
hundred myle for another. Agayne, no man may serve it
but the Sheryff of the shyre or his man, and so many
times it is sure that the sheryff or his man (and some=-
tyme both) playe the false shrewys in geving the party
warning to kepe him out of the way, or to go into -
snother shyre. Oh, the unnumerable wyles, craftys,
sotyltes and delays that can be in the lawe, which the
lawyers will never spye, because of their private
lucres sake.

The roysl Common Law Courts, which began their career
as havens for those seeking impartial justice, eventually
became trapped in their own procedure largely because of
their being stunted in growth, but also because they became
the workhouwses of professional people whose knowledge of the
intricacies of law and procedure not only made the legal
machine work, slbeit creakily, but also helped preserve and
perpetuate the monstrosity for "their private lucres sake."

Some relief had to be found, especially where sixteenth~
century legal problems could not be made to fit into writs
peaned in the thirteenth century. The rellef, which proved
only temporary, came from the creation 0f the Court of
Chancery. The King and Council had always been available
f6r equitable proceedings if 80 reméedy could be found at
Common lLaw. (This is still seen in Americs as executive
clemency and pardon.) Gradually, the cases became too many
for the Council to hear, and the duty of supplying equity
devolved upon the Chancellor who, by the end of the fifteenth
century, had a law court "almost entirely distinct” from

the coun011.79 No doubt the increased ossification of Common
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Law procedure helped feed the stream of cases into Chancery;

but that court, once established, sought its own level and
began to encroach upon the jurisdiction of other codits,

Its owm Jjurisdiction was not clearly defined; and, following
the pattern of earlier courts, it began to compete for cases
and fees, garnering "well over 8 hundred thoﬁsand' cases
during the reigns of Richard II, Henry 1V, Henry V, Henry VI,
Edward IV and Richard 111.80 In Elizaveth's reign, Chancery'
registry of cases increased from three hundred folios in the
1560§ to over eight hundred by the 1590s, averaging one

81 1p 1653, twenty-three thousand

thousand cases a year.,
causes were alleged to be depending in Cha‘ncery.82

This dramatic growth in Chancery cases was aided by the
ethical nsture and flexible procedure of the Chancellor's
court. It "administered °‘natural justice’ in the name of
the King, as the fountain of justice"83 and, at least early
in its csreer, was not overly concerned with the refinements
of procedure and exactness of pleading as were Common law
Courts. However, as the volume of Chancery's cases in-
creéised, 80 did its bureaucracy. Technically, the Court had
one judge, the Chancellor; but he could not possibly hesr
a1l the cases or handle all the paper work. The Chancellor
was assisted by "Masters Extreordinary” who often heard
matters relative to suits and made reports to the Chancellor
on these. The Chief Master, Master of the Rolls, occasion-
ally even tried ceses. Beneath the Musters were the Six
Clerks of Chancery who drew up the writs. These six were

84

alded by gixty more clerks. This bureaucratic hierarchy
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was designed to speed justice and facilitate proceedings,
but
Such an organization could not fail to be subject to
abuse and delay in the administration of Jjustice. Its
complexity made it very difficult té hear causes with
speed and regularity, while at the same time it in-
creased enormously the expense of litigation. « . . 2l11
proceedings were written, and ofgen written in a manner
calculated to increase expense.S
The Chancellor vas'overvorkeds and his subordinates, who
were paid from court fees, did nothing to lighten his load.
In fact, it was to their advantage to have the Chancery
procedure 8s complex, as time-consuming, and as expensive
as possible.B8 John Chamberlain remarks that a suit in
Chancery "became as it were immortal."87 He also tells the
story of 8 disappointed Chancery litigant who killed a
Master of Chancery for supposedly undoing him by wrongly
reporting his case. Sentiment was f0r the assailant, and a
Sir Willism Walter remarked that “the fellow mistook his mark
and should rather have shot hailshot at the whole Court
[of Chancery], which indeed grows great and engrosses all
manner of cases."58 In 1653, the Barebones Parliament
lamented that
For dilatories, chargeableness, and a faculty of letting
blood [ot the people in the purse veine, even to their
utter perishing and undoing . « « that court [Chanceryg
may compare (if not surpass) any court in the World. t
was confidently affirmed, by knowing gentlemen of worth,
that there were depending im that court, twenty=three
thousand causess that some of them had been there
depending five, some ten, some twenty, some thirty years
or mores that there had been spent in causes, many

hundred, nay thousands of gounda, to the ruin, nay utter
undoing of meny families.8

In roughly two centuries, Chancery had come from a court
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complexity made it very difficult td hear causes with
speed and regularity, while at the same time it in-
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calculated to increase expense,8
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were paid from court fees, did nothing to lighten his load.
In fact, it was to their advantage to have the Chancery
procedure 8s complex, &8s time-consuming, and as expensive
as posslblc.86 John Chamberlain remarks that a suit in
Chancery "became as it were immortsl."87 He also tells the
story of 8 disappointed Chancery litigant who killed a
Naster of Chancery for supposedly undoing him by wrongly
reporting his case. Sentiment was for the assailant, and a
Sir Willism Walter remarked that "the fellow mistook his mark
and should rather have shot hailshot at the whole Court
[of Chancery], which indeed grows great and engrosses all
manner of cases.”%8 1In 1653, the Barebones Parliament
lsmented that
For dilatories, chargeableness, and a faculty of letting
blood [of the people in the purse veine, even to their
utter perishing and undoing . « « that court [Chancery)
may compare (if not surpass) any court in the World. It
was confidently affirmed, by knowing gentlemen of worth,
that there were depending im that court, twenty=three
thousand causes: that some of them had been there
depending five, some ten, some twenty, some thirty years
or more: that there had been spent in causes, many

hundred, nay thousands of Bounds, to the ruin, nay utter
undoing of many families.S

In roughly two centuries, Chancery had come from a court
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was designed to speed justice and facilitate proceedings,
but
Such an organization could not fail to be subject to
abuse and delay in the administration of Justice. 1Its
complexity made it very difficult td hear causes with
speed and regularity, while at the same time it in-
creased enormously the expense of litigation. « « « 811
proceedings were written, and ofgen written in a manner
calculated to increase expense.S
The Chancellor vas'overvorked; and his subordinates, who
were paid from court fees, did nothing to lighten his load.
In fact, it was to their advantage to have the Chancery
procedure 8s complex, as time-consuming, and as expensive
as possible.86 John Chamberlain remarks that a suit in
Chancery "became as it were immortal."87 He also tells the
story of 8 disappointed Chancery litigant who killed a
Master of Chancery for supposedly undoing him by wrongly
reporting his case. Sentiment was fOor the assailant, and a
Sir Willism Walter remarked that “the fellow mistook his mark
and should rather have shot hailshot at the whole Court
[of Chancery ], which indeed grows great and engrosses all
manner of cases."58 In 1653, the Barebones Parliament
lamented that
For dilatories, chargeableness, and a faculty of letting
blood [0f] the people in the purse veine, even to their
utter perishing and undoing « « « that court [Chancery)
may compare (if not surpass) any court in the VWorld. It
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noted for speedy 8nd equitable justice to a byword for

delay and corruption.

No wonder the English layman was mystified by legal
procedure. He did not know why he had to sue out a Writ of
Trespass in order to collect some money owed him. Indeed,
he might not even have any land for somebody to trespass
on. He could not understand why his case was shifted from
court to court or why he had to pay fees to a court he was
never in or why his case and its documents had to go through
so many hands. Finally, he must have been bewildered by
the exact, technical pleadings in the unintelligible
language of the courts, Law-French. In the words of one
historian, what passed for an English legal system
“presented a pattern calculated to raise at once the uneasi-
ness of lawyers, the despair of laymen, the hostility of
intellectuals snd the sheer amazement of foreigners."20 One
might also add the fury of satirists who saw the whole
system concocted out of a8 conspiracy among lawyers to guar-
antee their necessity in legal cases snd the wealth they
amassed from those cases.

As mechanized as the courts had become, they were not
sutomstons but were staffed and run by a highly, if narrowly,
trained group of professionals: the lawyers. The term
"lawyer” was & blanket one covering 8 host of different
specialists on all but the higher rungs of the legal
hierarchy. At the top of the hierarchy were the Chancellor
(not always a lawyer) and the Solicitor and Attorney Generals.

Beneath them were the Chief Justices of King's Bench and
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Common Pless and their associate judges. The Master of the

Rolls and the Doctors of Law were their approximate equiva-
lents in the courts of equity and Roman law respectively,
The most prominent practicing lawyers were the sergeants at
law who had exclusive rights to plehdlng in Common Pleas and
from whom, technically, the judges were chosen. Below these
were the barrilters; labelled "inner"” or “utter,” the former
1f they had been called to the bar. Similar to barristers
were advocates who trained at the universities in Canon and
Romsn Law, who were also Doctors of Law, and who practiced
in such courts as Admiralty and Arches. Beneath the
pleaders were solicitors, attorneys, and proctors, men who
were allowed to plead in out of the way provincial courts
but who were, in major courts, limited to preparing a case
for the barrister and seeing that the machinery of litigation
ran smoothly. The solicitor worked in Chancery, the
attorney in Common Law Courts, and the proctor in Roman

law COurt-.91 Finally came the stﬁdents of iav, studying at
one of the four Inns of Court or one of the lesser Inns of
Chancery. There were &8 multitude of other legal and quasi~-
legal figures such as justices of the peace, sheriffs,
beiliffs, constables, lieutenants, and deputy lieutenants who
might or might not have legal training and whose work con-
sisted both of administering the law and supplying legal
counsel, The competition for work among so many legal
figures and courts "might have convinced the most enthusias-
tic exponent of free enterprise that there was a case for

some messure of planning in pubdlic adnlnlotratlon.'92
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The training of the Renalssance lawyer was determined
by the complicated evolution and practices of the courts.
Originally, there seems to have been no need for 8 lawyer,
as local courts operated primarily on custom which was known
to all in any particular locale. At some early time,
“champions” were allowed to substitute for litigants,
especially in the "Trial by Battle." In a sense, the
champion can be seen as the first attorney. Later, if
attendance at court was inconvenient and the litigant
wealthy, he could purchase the privilege of using an attorney
in the King's Courts. But, as the Common Law spread through-
out the realm, and as case law developed with its subsequent
stress on precedent, men well-versed in that law became
necessary to protect an individual's legal rights. Ag legal
procedure became more complex and rigid, the legal profes-
sion became more specialized, eventually splitting into
barristers and attorneys, though the distinction was first
made in the sixteenth century. The complex procedure of
pleading, of narrowing a case down to & specific issue of
law, became a science in itself; and its practltloners'were
the barristers. However, there was still a vast amount of
legsl work which required no knowledge of pleading but did
necessitate a minute acquaintance with the intricacies of
writs, wills, contracts, etc. This area of the law
eventually became the province of the attorney.93

At the same time, snother legal figure made his appear-

ance in the Court of Chancerys the solicitor. The
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solicitor, who was later (1873) to merge with the attorney,

filled the void left by the Six Clerks' inability to cope
with the increased litigation at the end of the sixteenth
century. He paid court fees, bought writs, and, in general,
maneuverdéd his client's case through Chancery procedure.
Another person, also known as a8 solicitor, was a manager of
legal affairs for land owners and businessmen. As manager,
he kept track of legal suits for his client as they pro-
gressed through the various courts of the land and advised
attorneys and barristers of the progress of suits bearing on
the csse but being hesrd in other courts., MNodern England's
distinction between barrister and solicitor is confusing

to Americans, but Renaissance England’'s distinctions between
barrister, attorney, 8nd solicitor would be equall} con-
fusing to the modern Englishman. Adding to the confusion
wag that the term "lawyer" was used generically to refer to
all three, even though their functions and training could be
quite different.

The Renaisgsance lawyer's legal education was acquired
at one of three places:s at the university, at an Inn of
Chancery and/or Court, or as an apprentice in the office of
sn attorney. The university was the training ground for the
“civilisns,” Canon and Roman Law lawyers; and thelir education,
conducted im latin, followed normal university procedure of
admission, examinations, and the granting of degrees, up to
Doctor of Law, which entitled the student to practice in
non-Common Law courts. The Common Law lawyer's training,

however, was different. The Inns of Court, for example,
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though popularly called "the third university,” granted no

degrees, held no formal examinations, and offered very
1ittle formal education. The "curriculum” was so flexible
and “wholly practical"g4 that it would have shocked most
modern oducatofs, with the possible exception of John Dewey.
The training was long (technically twelve years before a
barrister could qualify to practice at Westminster)®d and
was devoted to the mechanics of writs and court procedures
reather than any abdtract theories of law and justice. The
education was as much an apprenticeship as it was a univer-
sity oducatlon.96
The distinctions between barrister, attorney, and
solicitor were first made in the sixteenth century. As
court procedure became complex and rigid, specialization
crept in, creating the expert in pleading, the barrister,
and the expert in court and legal machinery, the attorney
and the solicitor. The barrister’'s legal training typically
began in an Inn o0f Chancery, though he hlght previously have
attended Oxford or Cambridge.97 The curriculum consisted of
an intense training in the Common Law writs, which were
issued out of Chancery, and the "course of the courts,”
trtining‘in the various procedures of bringing an action to
trial in the appropriate court. In addition, Chancery
students received some training in the actual pleading of
case¢,98 their major educational exercise if they went omn to
an Inn of Court. They 8lso listened to "Readings"
(interpretations of statutes) and, possibly, learned some

Law=French, 99 the anachronistic langusge of the law courts.
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Ater two years at an Inn of Chancery,loo

the prospec-
tive barrister applied for admission to an Inn of Court as
an "inner barrister,"” so-called beciause of seating arrange~
ments at meals, the younger student sitting "within®™ a bar
or ralling that traversed the dining hall. The senior
students, the "utter” (or outer) “barristers,” sat without
the bar. An Inn was divided into three parts: the
"Benchere,"m1 the most senior members, who functioned as
the administration and the faculty of the Inn and who were
practitioners in courts or even judges; the utter barristers,
senior members who had been called to the bar but who had
not yet qualified to practice at Westminster, and who also
served as faculty members<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>