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ABSTRACT

WHY DO HIGH COURT JUDGES JOIN?
JOINING BEHAVIOR AND AUSTRALIA’S SERIATIM TRADITION

By
Rebecca Danielle Wood

The American majority opinion tradition is the fulcrum on which theories of
joining behavior on the U.S. Supreme Court are balanced (e.g., Hammond et al. 2005;
Maltzman et al. 2000; Segal and Spaeth 2002). Because majority opinions alone carry
the weight of precedent in the American system, they provide a strong motivation for the
Justices to assent to a common set of reasons. The High Court of Australia, however,
operates under a seriatim opinion tradition, wherein each Justice writes a separate set of
reasons for his or her decision. Even though the Australian system does no explicitly
encourage joint opinions, the High Court produces a substantial—and increasing—
number of joint opinions each year. The goal of this dissertation is to explain why
Justices on the High Court engage in wﬁat appears to be unnecessary joining behavior.
Why do they accept the reasons of their colleagues when there is no institutional reward
for doing so?

This dissertation builds upon the existing literature by developing and testing a
model of joining behavior that is applicable in courts using a seriatim opinion tradition.
Using data from the High Courts Judicial Database (Haynie et al. 2007), this dissertation
uses a time series fractional cointegration analysis to provide support for the assumption
that the seriatim tradition is functioning properly in the High Court of Australia. In other
words, the analysis finds no evidence of an underlying consensual norm that discourages

individual Justices from writing separate opinions. A series of logistic regression



analyses reveal patterns in joining behavior on the High Court. Justices on the High
Court engage in joining behavior because 1) the Chief Justice successfully facilitates such
behavior, 2) the Justices are able to find coauthors with similar policy views to their own,‘
3) the case at hand is simple and/or not of great importance, and 4) because the Justices

are accustomed to and comfortable with the process of collegial decision making.
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INTRODUCTION: JOINING BEHAVIOR AND THE AUSTRALIAN HIGH COURT

It is because of this basic need for mutually confirmatory studies that quantitative
analysis must finally operate at an international level.

— Anthony Blackshicld (1972, 64)

The research presented in this dissertation adapts existing judicial behavior theories
to courts with varied institutional arrangements. Specifically, theories of joining
behavior that have been developed almost exclusively to explain majority opinion
coalitions on the U.S. Supreme Court will be generalized to explain joining behavior on
the High Court of Australia—a court without a majority opinion tradition.

The High Court is producing an increasing number of joint opinions each year.
The goal of this research is to explain why Justices on the High Court engage in what
seems to be unnecessary joining behavior. Why do they accept the reasons of their
colleagues when there is no institutional reward for doing so? To address this question,
this dissertation is organized into the following chapters. Chapter One provides an
introduction to practice and procedure on the High Court. Chapter Two presents a brief
history of the High Court, with a special focus on the issues and personalities that have
shaped the modern Court. Chapter Three focuses on the foundations for a theory of
joining behavior. Chapter Four presents an econometric analysis of consensual norms
on the High Court. Chapter Five presents eleven conceptual hypotheses derived from the
existing theories, but adapted for the unique characteristics of the High Court. Chapter
Six provides operational hypotheses and describes the data and measures used to test
them. Chapter Seven conducts a series of tests of these operational hypotheses and
presents the results. Finally, Chapter Eight offers some concluding remarks about joining

behavior on the High Court.



CHAPTER ONE: PRACTICE AND PROCEDURE IN THE HIGH COURT

As in the case of the United States, we believe that the decisions of this court will
breathe a living spirit into the dry bones of a parchment constitution, and that your
names will live in history with those of the illustrious exponents of American
constitutional law.

— Governor-General Tennyson to the Court in 1903 (Bennett 1980, 23)

The Governor-General’s remarks at the commissioning of the first three Justices of
the High Court illustrate the overt comparisons already being made between that
institution and the one on which it was modeled: the U.S. Supreme Court. While the
High Court of Australia was fashioned largely in the image of the U.S. Supreme Court,
there are many differences in practice and procedure between the two courts (Hunt 1930).
Because most theories of judicial decision-making behavior have been designed to study
Justices on the U.S. Supreme Court (Atkins 1991), institutional differences make it
inappropriate to transplant these theories wholesale to judges in other courts (Tate 1983).
After a brief review of the structure of the Australian government, some important
institutional characteristics of the High Court are outlined. These include the broad
jurisdiction of the High Court, the way Justices are selected, the structure of the legal
profession from which they arise, and the daily operating procedures that govern the
handling of the Court’s business.

The Institutional Context

The structure of the Australian government has been described as a “Washminster”
system—part Westminster parliamentary government and part Washington-inspired
separation of powers (Thompson 1980). This arrangement is detailed in the

Commonwealth Constitution, which was enacted by an act of the British Parliament’ and

1
Commonwealth of Australia Constitution Act 1900 (Imp).



took effect on January 1, 1901. Australian independence came as a peaceful agreement
between Britain and the Colonies, and the new government maintained its ties to the
British crown. As such, Australia is a constitutional monarchy with the Queen of
England as its nominal sovereign. So friendly was this relationshi‘p that the new
Australian government invited King George V to open its inaugural parliamentary
session on May 9, 1901 (Hirst 1998).

Australia adopted a federal structure similar to the American government. The
national legislature is a bicameral parliament made up of a lower house (the House of
Representatives), an upper house (the Senate), and the Queen, who is typically
represented by a Governor-General chosen on the advice of the Australian Prime
Minister. Members of the House of Representatives are elected in single-member
districts based on population and using preferential voting. In keeping with the
Westminster tradition, the leader of the party or coalition with a majority in the House
becomes the Prime Minister. The Prime Minister forms his government by assembling a
Cabinet and other ministers from among the members of his own party in Parliament.
This combination of parliamentary government with a majoritarian electoral design
encourages a strong two-party system, where party discipline is maintained through the
unitary nature of the legislature and the executive (Galligan 1987). Because the House is
the origin of all supply (or appropriation) bills, the party in control of the House
essentially controls the government.

The Senate was modeled not on the British House of Lords but on the U.S. Senate

(Meek 1999). Each of the six states is allotted 12 senators, and the mainland territories




each have two.” Senators serve six-year terms. The intent was for the Senate to represent
the interests of the states (Hirst 1998). Unlike the U.S. Senate, Australian senators are
chosen through a proportional voting system using statewide multi-member districts.
This arrangement promotes the proliferation of political parties, such that the party
composition of the Senate is much more diverse than the largely two-party House
(Lijphart 1999). This diversity contributes to the Senate’s role as a house of review, as it
often results in divided government—something otherwise rare in parliamentary systems
(Sawer 1999). The government cannot pass legislation—including supply bills—without
the assent of the Senate. When the Senate refuses to pass supply bills, the government
may be forced to dissolve Parliament in order to keep from a government shutdown. In
this way, the structure of the Senate adds a separation of government power that is not
found in the British Westminster system.

Some argue that the most important feature of the Australian government is its
federal arrangement (Galligan 1995). Each of the six Australian states has its own
parliamentary government.3 The head of government in each state is the Premier. The
state Premier is the leader of the party or coalition with majority control in the lower
house of that state’s parliament. Each state also has a Governor who is appointed by the
Queen on the advice of the state’s Premier. The distribution of power between the

national and state governments has been one of the major sources of political

2 The six states are New South Wales, Queensland, South Australia, Tasmania, Victoria and Western
Australia. The mainland territories are the Australian Capital Territory and the Northern Territory. The
Constitution does not guarantee representation for these territories, so their representation in the
Commonwealth Parliament is by statutory arrangement.

3 . . . . . .

Three of the territories are also self-governing: the Northemn Territory, the Australian Capital Territory,
and Norfolk Island. The unicameral legislatures in the territories are called “legislative assemblies,” and
are parliamentary in design. The remaining territories are governed by the national government.






disagreement since Australia’s federation (Blackshield 1972). The authors of the
Australian Constitution rejected the more centralized wording found in the Canadian
Constitution” in favor of an American-style arrangement, where the states retain all
powers not delegated to the national government (Hodgins et al. 1978). Just as in the
United States, though, the boundaries of national power are incompletely delineated in
the Constitution.

The High Court has played an important role in refereeing the distribution of power
between the two levels of government (Selway and Williams 2005).5 It has been a
distinctly political branch of government from the start, even if the Court itself has been
slow to acknowledge this fact (Galligan 1987). While Westminster-style governments
are characterized by parliamentary sovereignty, Australia has been characterized by
constitutional sovereignty since its founding document took effect (Gleeson 2003b). The
architects of the Australian Constitution recognized this, and some acknowledged the
crucial role the High Court would play in maintaining constitutional sovereignty (Mason
2003a).

Staffing the High Court

In countries with a civil law tradition, judges and lawyers begin their careers on

separate paths. Would-be judges and lawyers attend separate training institutions, and

there is little lateral movement between the two professions (Guamieri 2004). In

4 The relevant provision is Section 91 of the Canadian Constitution, which specifies that the federal
government retains reserved powers. Section 52 of the Australian Constitution enumerates the powers of
the Commonwealth Government, leaving residual powers to the states.

5 Most decisions of the Australian judiciary were originally appealable to the Privy Council in Britain. The
Constitution has always stipulated that the High Court is the final arbiter of inter se questions—questions
dealing with the distribution of power between the federal and state governments. This arrangement is
addressed in detail later in this chapter.




common law countries like Australia and the United States, judges are often chosen from
the ranks of the legal profession. As such, the process is far less self-selecting than in
civil law countries. As a preliminary step to understanding how judges function on the
bench, it is necessary first to examine the way in which people become judges. In
Australia, as in the American federal judiciary, judges are given their jobs by politicians.
This is the main opportunity for the government of the day to exert de jure influence over
the judiciary. Understanding how and why judges are selected for the job, then, is a very
important step for understanding what they do once they arrive (Ostberg and Wetstein
2004).
The Legal Profession

The legal profession in Australia dates back to well before Australian Federation.®
As in colonial America, the British system was imported as the basis for the legal
profession in Australia. Each colony developed its own Bar admission and regulation
structures, and these structures are still largely in place today. This is a similar system to
the United States, where the Bar is organized on a state level. The current state systems
are all derived from a shared legal tradition, but the state legal societies do differ to a
degree. There is no nationalized legal profession currently, although the Law Council of
Australia (LCA) and others have been working to unite the various state-based systems
(LCA 2003).

The legal profession in Australia is a multi-billion dollar industry, generating more

than AUD$10 billion in 2002 (LCA 2003). In the states of Victoria, Queensland, and

6 The term “Australian Federation” refers to the culmination of the process by which the six self-governing
British colonies in Australia united in a federation. This is akin to the use of the term “American
Founding.”



New South Wales, unlike the unified American systems, the legal profession is divided.
As in the British tradition, these three states divide practitioners into two types of
lawyers: solicitors and barristers (Meek 1999). A solicitor handles all non-trial matters.
This includes the drawing up of wills and real estate transactions. Additionally, the
solicitor conducts the initial legal research in preparation for a case, and then tumns the
matter over to a barrister. The solicitor has no direct parallel in America, although the
role performed by a solicitor combines certain aspects the duties of a paralegal and a
research attoney. The solicitor is the main point of contact between a litigant and his or
her legal representative, and may join law firms and distribute work among colleagues
(LCA 2001). In most cases, a client must hire a solicitor, who will then provide initial
legal advice and procure a barrister on the client’s behalf.

Barristers are expert advocates, and plead cases at both the trial and appellate
levels. They are solo practitioners, and are not permitted to join forces to form law firms
(LCA 2001). Barristers appointed to argue cases in front of the High Court receive the
title of Queen’s Council (QC). This is also commonly called “taking silk.” Itis a
professional ranking, as is becoming a member of the U.S. Supreme Court Bar, but is
bestowed on barristers by the Crown.” This honor is generally attained by only the most
exceptional barristers after ten to fifteen years as a practicing junior counsel (Meek
1999). Like members of the U.S. Supreme Court Bar (McGuire 1994), QCs also tend to
be elite members of both their profession and their society.

In Victoria, Queensland, and New South Wales, barristers and solicitors are

regulated under different bodies. In these states, the Bar is the professional organization

7 . .. .
In the Australian context, “the Crown” refers to the head of the British monarchy, who is also the
Australian head of state.



for barristers. In other states, both types of practitioners are regulated by the state Bar. It
is from the ranks of the Bar that most judges are selected (Gleeson 2003a). Some of the
distinctions between the barrister and the solicitor, however, are common among all of
the states and territories. In 1993, the state of New South Wales passed legislation
allowing practitioners to be listed as both barristers and solicitors. Prior to this, however,
the barrister was not allowed to perform the duties of the solicitor, and vice versa. In the
states with an undivided profession, lawyers can be admitted as practitioners, enabling
them to perform the duties of a solicitor, a barrister, or both.

With the introduction of a mutual recognition scheme in 1992, it has become
relatively simple for a lawyer in one state to gain permission to practice law in another
state. In addition, standards for admission to the profession are similar across states. An
applicant must have a degree in law. This is roughly an equivalent to an American
bachelor’s degree. The Australian law degree typically takes five years to complete, and
law students also earn a degree in an additional subject. Admission to the profession also
requires practical training, which involves serving an apprenticeship or articles of
clerkship.

The membership of the profession, however, remains relatively homogeneous. As
of 1999, there were more than 30,000 members of the Australian legal profession (LCA
2001). The majority of these worked in private solicitor practices. Despite the fact that
there are now nearly equal numbers of male and female law graduates, the profession
remains dominated by men. Nearly 90% of barristers, for example, are men. Legal aid
offices and community legal centers are staffed largely by women, while men tend to

dominate the other, more lucrative sectors of the profession (LCA 2001).




The Selection Process
Unlike the American Constitution, the Australian Constitution provides explicit
instructions for the selection of all Commonwealth‘judges. The process is governed by
section 72, which provides:
The Justices of the High Court and of the other courts created by the Parliament —
(i) Shall be appointed by the Governor-General in Council; (ii) Shall not be
removed except by the Govemor-General in Council, on an address from both
Houses of the Parliament in the same session, praying for such removal on the
ground of proved misbehaviour or incapacity; (iii) shall receive such remuneration

as the Parliament may fix; but the remuneration shall not be diminished during their
continuance in office. (Commonwealth Constitution, § 72)

In 1977, this section was amended following a national referendum to prescribe a
mandatory retirement age of 70 years for all judges.

Appointments to the High Court are formally made by the Governor-General, who
is the British Crown’s representative in Australia. The Governor-General’s choice is
almost always based on the recommendation of the Prime Minister’s Cabinet through the
Attorney-General (Evans 2002). The High Court of Australia Act 1979 (Cth)8 added the
additional requirement that the Attorney-General consult the states before the
recommendation is made. The role of the states in the process, however, is minimal at
best (Moens 1997). There is no formal judicial confirmation process. Procedures for the
selection of judges are based on tradition as opposed to hard and fast legal requirements.

The Commonwealth Attorney-General typically advises the state Attorneys-General of

vacancies and solicits nominations.” Nominees for the High Court are selected by the

8 The abbreviation in parentheses represents the jurisdiction in which the act was passed. Following the
Australian Guide to Legal Citation (Kirwin and Masters 2002), “Cth” is the abbreviation for
“Commonwealth,” in this case the Commonwealth Parliament.

The Attorney-General in a parliamentary system is a Member of Parliament by definition. This is in
contrast to the American Attorney General, who is appointed by the President from outside Congress. Any



government from the legal profession. They usually come from lower levels of the
judiciary or the Sydney or Melbourne Bar. The Commonwealth Attorney-General
presents this list, along with his or her additions and recommendations, to the Cabinet.
The Cabinet then makes a decision, and the Governor-General carries out the formal
appointment.

The Resulting Judges

In the current system, the list of names presented to the Cabinet is not on the public
record, and this fact concerns many observers. There have been a number of calls for
reform of the current selection systefn, most calling for a more formalized merit selection
process. Some politicians have made clear their desire to shape the Bench to reflect their
own political leanings. In one example, former Deputy Prime Minister Tim Fischer made
it known that the Howard government intended to appoint only “capital ‘c’
conservatives” to the Bench (Jackson 2003, 3).

The Australian Democrats, a minor party, proposed a merit-based selection plan
intended to minimize the impact of political consideration on the resulting appointments.
This plan was dismissed as unnecessary by the Law Council of Australia and the Liberal
Coalition government, among others (LCA 1997). Many important people, including
Justice Michael Kirby, have called for greater transparency in the process, with an eye to
keeping political forces out of the process (Childs 2001).

Justice Mary Gaudron has called attention to the potential danger of invoking the
“merit” justification for appointments made in the current selection system (Gaudron

2002). Because the pool of potential nominees is small and lacking in diversity, the

nominee from the ranks of Congress would have to resign his position, as per Article I, section 6 of the
U.S. Constitution.
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Australian judiciary tends to be a highly homogenous group (Gleeson 2003a). This is
especially true in the High Court. Justice Gaudron, appointed in 1987, was the first
female to sit on the High Court bench. Justice Gaudron had high hopes that her 2003
retirement would lead to the appointment of a female replacement, but, in her words, “we
muffed it” (Mazzocchi 2003, 1). The return to an all-male Court sparked renewed debate
about the appropriateness of affirmative action-type policies for High Court nominees.
With Gaudron’s retirement and subsequent replacement by Justice Dyson Heydon, there
were no female Justices on the Bench until the appointments of Susan Crennan in 2005
and Susan Kiefel in 2007.

Former Chief Justice Sir Harry Gibbs has expressed concemn that, at least in
Queensland, merit has been surpassed by gender as the deciding factor in nominations for
judicial appointment (Richards 2000). National Bar Association President Tom Glynn
points to the importance of strictly merit-based selection procedures, ruling out a “female
seat” on the bench (Mazzocchi 2003). The Attorney-General has said that John
Howard’s Liberal Coalition government used exactly such a merit-based program for
selecting new judges. In response to questions about Justice Gaudron’s male
replacement, he responded as follows:

Gender was not a basis for identifying whether people were suitable for the

appointment or not. What we seek to do is appoint the best person for the job.
(Attommey-General Daryl Williams, as quoted in Rubenstein 2002, 3)

It is clear, however, that there is a lack of consensus on this issue. Many observers
are highly critical of the notion that there is a single “best person” for a position on the
nation’s highest court (Rubenstein 2002). Alexandra Richards, former president of

Australian Women Lawyers, explains this position:
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There are, at any given time, a number of lawyers who have the requisite ability,
character, temperament and experience to be suitable for a particular judicial
appointment. There is no serious argument that appointments should be made
otherwise from those so qualified as are willing to accept an appointment.
However, to suggest that the “best” appointment from within that group can be
identified on the basis of “merit” is to give a false objectivity to something which
can only be a matter of opinion and judgment. (Richards 2000, 1)

This is what Justice Gaudron has called “the merit fiction,” and she cites it as one
reason why women are still highly underrepresented at the Bar and in Australia’s senior
judiciary (Gaudron 2002). She admits that this problem “wouldn’t matter a fig,” except
that having women in the judiciary is crucial to administration of justice (Gaudron 2002,
5). This sentiment is echoed by other women in the legal profession, who often note that
a diverse bench is one that can better administer justice in Australia’s diverse society
(Rubenstein 2002).

Similar arguments are advanced on the need for more diversity in other areas. One
complaint is based on the lack of geographic representation on the High Court. Of the
first 44 appointees to the High Court, more than half have come from the state of New
South Wales (Dominello and Neumann 2002). Over 80% have come from either New
South Wales or Victoria. Another complaint is the lack of racial diversity on the Bench.
All of the Justices—current and former—are white.

Some judges are cautiously optimistic. Chief Justice Murray Gleeson notes that the
professional base from which judges are selected has been expanded, so that now “there
is a wider pool of legal talent than used to be drawn upon” (Gleeson 2001a, 3). Gleeson
argues that the judiciary will inevitably reflect the population of the legal profession—
admittedly with some delay (Gleeson 2003a). Because of the increased diversity in the
younger generation of lawyers, the ranks of the judiciary are bound to follow suit. Justice

Ian Callinan has also noted the increased number of female members of the highest ranks
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of Australia’s legal profession. Addressing the newest Queen’s Counsel appointees in
2000, he made mention of the number of females in the group:
There are among you only five women. Tonight is not the occasion to debate
whether that number should be regarded as a reasonably sufficient number in all of
the circumstances. But on any view, that you are at last here and that your numbers

are increasing show that we have moved a distance from some of the
discriminatory practices of the past. (Callinan 2000, 3)

In general, though, many of the Court’s onlookers do not share in this confidence.
Justice Gaudron spoke at the inaugural meeting of the Women Lawyers’ Association of
New South Wales, noting that little progress has been made since the first female
Australian lawyers emerged—nearly a century ago (Branson 1997). Federal Court Judge
Catherine Branson spoke to the group a few weeks later. She argued that the obstacles
facing women in the profession start not with the judicial appointment process, but much
earlier in the legal career (Branson 1997). The subtle bias experienced by female
practitioners from law school to judicial vetting often hinders them in their quest to
achieve the top positions in the profession (Branson 1995).

Kim Rubenstein argues that the problem is not just with the homogenous pool of
potential judges, but also with the group of people doing the deciding:

At the moment it is a predominantly male conservative cabinet deciding who the

"best" person is for the job. Indeed, our century-old experience of judicial selection

has shown that when male politicians gaze at the available gene pool of potential

High Court appointees, they only see reflections of themselves, and what they
understand as depictions of merit. (Rubenstein 2002, 1)

The replacement of Justice Mary Gaudron with Dyson Heydon increased the prevalence
of this kind of criticism. Many female practitioners saw this as an affront to the cause of
promoting diversity, noting that there were plenty of well-qualified females from which

to choose (McDonald 2002).
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High Court Jurisdiction

Jurisdiction is the power and authority of a court to hear and rule on controversies,
and forms the crux of the institution’s role and function. The American Constitution was
undoubtedly the model for a great deal of the Australian Constitution, especially where
the judicial power is concerned (Cowen and Zines 2002). The Australian Constitution,
however, was drafted more than a century after its American counterpart. The lessons of
the American experience informed the Australian framers. The differences between the
two documents reflect those lessons, as well as the fundamental differences between
presidential and parliamentary governmental structures.
Original Jurisdiction

Like the American Constitution, the Australian Constitution lays out particular
situations in which the highest national court hears cases at first instance. The original
jurisdiction of the High Court is laid out in section 75, which reads:

In all matters (i) arising under any treaty; (ii) affecting counsuls or other

representatives of other countries; (iii) in which the Commonwealth, or a person

suing or being sued on behalf of the Commonwealth, is a party; (iv) between

States, or between residents of different States, or between a State and a resident of

another State; (v) in which a writ of Mandamus or prohibition or an injunction is

sought against an officer of the Commonwealth; the High Court shall have original
jurisdiction. (Commonwealth Constitution, § 75)

This section confers an original jurisdiction that is similar—but not identical—to
the original jurisdiction that Article Il Section 2 of the United States Constitution confers
on its Supreme Court. Many of the specific subject matters conferred by the Australian
Constitution were probably adopted without much thought as to their suitability for the
Australian situation (Cowen and Zines 2002). One similarity is the use of the term
‘matters’ in describing the Court’s jurisdiction. This has been interpreted to mean that

the High Court, like the American Supreme Court, lacks jurisdiction to provide advisory
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opinions (Cowen and Zines 2002). Additional restrictions were implemented in the
Boilermakers’ Case,lo when the Court held that non-judicial functions could not be
delegated to judicial bodies.

The Australian Constitution contains a specific provision allowing the
Commonwealth Parliament to confer additional matters to the original jurisdiction of the
High Court. This is a significant departure from the American system. The provision in
section 75(v) of the Australian Constitution is similar to the provision in the American
Judiciary Act held invalid in Marbury v. Madison. ' Under the Judiciary Act 1903 (Cth),
the High Court’s original jurisdiction was exclusive in matters involving suits between
states, between the Commonwealth and a state, or matters in which a writ is sought
against an officer of the Commonwealth. Original jurisdiction in matters of
constitutional interpretation, admiralty, and federal law are not constitutionally
entrenched, but are instead left for Parliament to confer. The Judiciary Act 1903 (Cth)
provided this jurisdiction. Additionally, Parliament has conferred original jurisdiction in
a number of other matters through such legislation as the Commonwealth Electoral Act
1918 (Cth), the Income Tax Assessment Act 1936 (Cth), the Patents Act 1952 (Cth) and
the Admiralty Act 1988 (Cth).

As a result of Parliament’s tendency to add to—but never subtract from—the
Court’s original jurisdiction, it grew to proportions much larger than that of the U.S.
Supreme Court (Cowen and Zines 2002). By the 1960s this extensive nondiscretionary

original jurisdiction, coupled with the burdensome nondiscretionary appellate jurisdiction

1
0 R v Kirby; Ex Parte Boilermakers’ Society of Australia (1956) 94 CLR 254

1 (1803) 1 Cranch 137

15



discussed in the next section, resulted in nearly insurmountable workload pressures
(Bennett 1980). As the scope of Australian statutory law increased, the High Court was
unable to continue its role as federal trial court while still maintaining its more important
role as interpreter of the constitution (Beaumont 2002).

Section 77(iii) of the Australian Constitution provides Parliament the option to
parse the federal jurisdiction among the various state courts. In the 1970s, the High
Court increasingly remitted cases to appropriate state supreme courts for determination
(Cowen and Zines 2002). Matters arising under laws made by the Commonwealth
Parliament were routinely handled by state courts under this provision, but this still left a
great deal of work to be handled by the High Court alone (Australian Law Reform
Commission 2000). The High Court was still the preferred venue for adjudicating on
first instance in many matters because it provided a level of uniformity and consistency
that the numerous state courts could not match (Mason 2000). This left the High Court
with an incredibly high caseload.

As Attorney-General, Garfield Barwick was instrumental in presenting a solution to
this problem. He first advocated the creation of an intermediate federal court in the early
1960s, but the Federal Court of Australia did not begin to exercise jurisdiction until
February of 1977 (Beaumont 2002). This new statutory court was created through
amendments to the Judiciary Act 1903 (Cth). It was to be a small court, with jurisdiction
conferred in special areas only (Australian Law Reform Commission 2000). The Federal
Court began by handling mostly bankruptcy, administrative law, industrial law, and trade

practices law.
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Figure 1 - Original Jurisdiction Cases as a Percent of Reported Cases: 1965-2002
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Soon, the Federal Court began to assume jurisdiction concurrent with much of the
High Court’s original and appellate jurisdictions. Some of this transfer arose from the
increasing tendency of Parliament to confer original jurisdiction through legislation
(Australian Law Reform Commission 2000). In Phillip Morris,]2 the High Court also
expanded the Federal Court’s original jurisdiction by refining its doctrine of accrued
jurisdiction to include the Federal Court (Australian Law Reform Commission 2000).

Some scholars have speculated that the establishment of the Federal Court
alleviated much of the workload stress due to original jurisdiction cases (Gageler 2002a).
Figure 1 shows the original jurisdiction cases as a percentage of all reported cases.
Among the reported cases from 1970 through 2002 there seems to be little lasting shift in
the overall percentage of original jurisdiction cases. At the most, original jurisdiction

cases have constituted a maximum of 13 cases of the Court’s business in a year.

12
Philip Morris v. Commissioner of Business Franchises (Vic.) (1989) 167 CLR 399
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Appellate Jurisdiction

The majority of the High Court’s caseload comes from its appellate jurisdiction.
One of the main differences between the Australian High Court and the American
Supreme Court is the breadth of appellate jurisdiction conferred by the respective
constitutions. While the American Supreme Court is limited to adjudicating federal
issues, the High Court may hear appeals from state courts even in the absence of a federal
question. The American founders were deeply suspicious of the new centralized
government, and were loathe to allow it interfere in the affairs of the states. By contrast,
the Australian experience provided no impetus for such a complete separation (Quick and
Garran 1901). Section 73 of the Australian Constitution therefore confers a general
appellate jurisdiction to the High Court, subject to such restrictions as Parliament cares to
legislate. This section also prevents Parliament from restricting the jurisdiction to hear
appeals from the state supreme courts.

The availability of appeals from judgment is not derived from the common law
tradition, but instead is largely a product of statute. Because of this, the nature and extent
of the availability of appeal varies depending on the statute conferring the right
(Australian Law Reform Commission 2000). The appeals process serves to correct trial
court errors, and also to provide consistency and clarity in the law and its proper
application. The role of the High Court in this process is largely the latter, especially in
recent times. Before 1984, many of the appeals to the High Court came as of right. This
right to appeal was conferred by the various statutes under which the litigation was
commenced, and was usually related to the amount of money at issue in civil litigation.

In addition, interlocutory judgments could be appealed by leave to appeal, granted by

either the state supreme courts or the High Court. Such leave would be granted if the
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judgment in the lower court was arguably incorrect (Australian Law Reform Commission
2000). The Court had a largely nondiscretionary appellate jurisdiction for that reason,
and many of the cases before it tended to be similar and straightforward (Gleeson 2000b).
Amendments to the Judiciary Act 1903 (Cth) in 1976 altered this situation slightly.
The new default mechanism for taking an appeal to the High Court was to obtain special
leave to appeal. Appeals as of right remained, however, in constitutional issues or issues
involving property in excess of AUD$20,000. This nondiscretionary appellate
jurisdiction was removed in 1984 through further amendments to the Judiciary Act.
These amendments provide that appeals will not be heard by the High Court unless the
High Court itself grants special leave to have an appeal heard on the merits. Criminal
appeals have always required special leave, but most civil litigation enjoyed a right to
appeal until the 1984 amendments. The result of these amendments was to abolish the
Court’s nondiscretionary appellate jurisdiction, in service of the Court’s role as
13

interpreter of laws.

High Court Jurisdiction and the Privy Council

The Judicial Council of the Privy Council in England sat above the High Court at
the pinnacle of the Australian legal system for most of Australia’s history. The Privy
Council is a division of the British House of Lords, and is also called “Her Majesty in
Counsel.” The Privy Council is partially staffed by English Law Lords. There is no limit

to the number of Privy Counsellors, and there are currently around 550 members. It is

13 Additionally, the Court has changed its interpretation of what constitutes an appeal. Section 73 of the
Constitution provides High Court jurisdiction “to hear and determine appeals from all judgments, decrees,
orders and sentences” of a number of different types of courts. Recently, the Court has held that
determinations can be made on questions posed to the court during the course of trial proceedings without
the trial court judge’s assent (O 'Toole v. Charles David (1991) 171 CLR 232).
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not an appellate court for England proper, but instead is a body of judges charged with
maintaining a degree of unity in the English common law around the world (Matson
1993). In addition to the British jurists, judges from many of the Commonwealth
countries are regularly appointed as Privy Counsellors (Voigt et al. 2006), including a
number of former High Court Justices."* Traditionally, the Privy Council was made up
of special advisors, and their decisions were phrased as advice to the British monarch.
For this reason, there is a long tradition of unanimous judgments on the Privy Council—a
tradition that Barwick helped to eliminate during his service (Blackshield et al. 2002).

The constitutional provision allowing appeals to the Privy Council was a major
point of contention at federation. The Privy Council was one mechanism through which
the precedents of the British judiciary were “continually injected into the caselaw of the
Australian states” (Castles 1971, 139). As early as 1906, the Privy Council experienced a
hostile Australian reaction to its intervention in Australian litigation (Blackshield et al.
2002). The relations between these institutions were unpredictable, due in part to the
ever-changing membership of the Privy Council. At times, the Privy Council might
promise not to interfere in certain situations, only to have a differently constituted Privy
Council forget or ignore such arrangements (Blackshield et al. 2002).

The Constitution remains silent on appeals from the state supreme courts to the
Privy Council, tacitly leaving no limitations on such appeals. There are, however, two
constitutional limitations on Privy Council appeals from the High Court. First, the High

Court has always retained the right to determine all questions regarding the distribution

14 This list includes Barwick, Gavan Dufty, Gibbs, Griffith, Kitto, Knox, Latham, McTiernan, Menzies,
Owen, Rich, Stephen, Taylor, Walsh, and Windeyer (Blackshield et al. 2002).
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of federal and/or state powers, often called inter se questions. The relevant portion of the
Constitution reads:
No appeal shall be permitted to the Queen in Council from a decision of the High
Court upon any question, howsoever arising, as to the limits inter se of the
Constitutional powers of the Commonwealth and those of any State or States, or as
to the limits inter se of the Constitutional powers of any two or more States, unless
the High Court shall certify that the question is one which ought to be determined
by Her Majesty in Council. (Commonwealth Constitution, §74)
Over the years, the exact definition of an infer se question has been the subject of
much debate and litigation. In the end, potentially important federal issues were
excluded from this category, including interstate trade, separation of powers between

branches of the Commonwealth government, and many questions of inconsistency

between state and Commonwealth legislation (Blackshield et al. 2002). While the High
Court only issued a single prerogative writ to appeal under section 74,15 the Privy
Council was still able to hand down numerous important constitutional decisions. This is
especially true in the interpretation of section 92, which provides for free trade among the
states (Blackshield et al. 2002).

It is through the second limitation on Privy Council appeals that the High Court
eventually obtained final jurisdiction over all matters. This second limitation is found in
the last provision in section 74, which reads:

Except as provided in this section, this constitution shall not impair any right which

the Queen may be pleased to exercise by virtue of Her Royal prerogative to grant

special leave of appeal from the High Court to Her Majesty in Council. The

Parliament may make laws limiting the matters in which such leave may be asked,

but proposed laws containing any such limitation shall be reserved by the
Governor-General for Her Majesty’s pleasure. (Commonwealth Constitution, §74)

1 . . . . .

3 The High Court issued a section 74 certificate in Colonial Sugar Refining Co v. Attorney General (Cth)
(1912) 15 CLR 182. Justice O’Connor’s absence resulted in an evenly split vote among the remaining four
Justices.
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The first exercise of this provision was undertaken by the Commonwealth
Government when it passed the Privy Council (Limitation of Appeals) Act 1968 (Cth).
This legislation limited potential Privy Council appeals from the High Court to those that
did not potentially deal with an issue of federal law. In Kitano v. Commonwealth,'® the
Privy Council agreed that this was a valid exercise of parliamentary power under section
74. Several years later, the Commonwealth Parliament passed the Privy Council
(Appeals From the High Court) Act 1975 (Cth). This legislation abolished all remaining
appeals from the High Court to the Privy Council without prior permission of the High
Court. This provision was challenged in the High Court in A#tforney-General (Cth) v.
T&G Mutual Life. 17 The High Court rejected the challenge and declared that it would no
longer certify cases for appeal to the Privy Council. As per the 1968 legislation, no
appeal to the Privy Council remained (Blackshield et al. 2002).

Although appeals from the High Court and other federal courts were abolished,
cases could still be appealed to the Privy Council from the decisions of the state courts.
This resulted in a unique situation where litigants who were unsuccessful at the state
court level could effectively choose their appellate venue (Blackshield et al. 2002). This
provided wealthy appellants the ability to “shop around” for their preferred remedy,
giving them a distinct advantage over respondents (Gleeson 2002a). Litigants continued
to appeal to the Privy Council from the state courts long after the High Court refused to

certify further appeals. Although the total number of Australian cases in front of the

16 (1976) AC 99, 135 CLR 1.

17 (1978) 144 CLR 161
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Privy Council subsequently declined, the Commonwealth Law Reports continued to

report cases appealed to the Privy Council into the 1980s (see Figure 2).

Figure 2 - Number of Privy Council Cases in Commonwealth Law Reports by Year
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This also resulted in a good deal of confusion at the lower court levels. Various
High Court Justices advised lower court judges to abide by High Court precedent, but
these judges effectively had two different — at times conflicting — masters. This dilemma
was finally solved in 1986 with the passage of The Australia Act 1986 (Cth). This was
one of a pair of statutes, the other of which was passed by the United Kingdom
Parliament. The effect of these statutes was to give the Australian states independence
from Britain. They served to end all remaining appeals from the Australian judiciary to
the Privy Council, among other things (Blackshield 2002b). This placéd the High Court
at the apex of the Australian legal system and made its judgments the highest source of
precedent (Twomey 2002).

These formal developments, according to some scholars, also helped cultivate a

new mindset among the High Court Justices (Blackshield et al. 2002). Before the
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abolition of these appeals, the Privy Council had a direct and tangible effect on the
decisions of the High Court, as well as on the development of law in Australia (Gleeson
2000b). As the formal structures of this influence were removed, the Justices were no
longer bound by English authority. The Justices used this opportunity to exert control
over issues previously controlled by English precedent, including the rapid development
of a new approach to section 92 (Gleeson 2002a).
Daily Operating Procedures

In many significant ways, the daily operation of the High Court of Australia is
similar to that of the U.S. Supreme Court. Given the shared common law tradition, many<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>