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ABSTRACT

CRIMINAL JURISDICTION ALLOCATION

IN INDIAN COUNTRY

By

Ronald Barri Flowers

This thesis examines the criminal jurisdiction division of

Indian country between the Federal, State, and tribal

courts. The theme of this research is to determine how the

jurisdiction is divided and what the problems associated

with it are. Major cases are documented throughout this

paper that either set precedence or had a direct impact on

the subject matter.
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PART I



Introduction

Indians born here, in the United States, have long had problems

with the National Government. These problems focus on such things as

Indian sovereignty, Indian self-determination, jurisdictional disputes,

etc. Because of circumstances of varying legal and historical importance,

tribal Indians have been subject throughout the history of the United

States to many treaty provisions and special laws enacted by Congress for

their governance. This has led to many court cases to decide exactly

where the Indian stood with regard to such things as independence, laws,

etc. Since the beginning of our National Government, authority to enact

Federal legislation pertaining to Indians has been vested in the Federal

Government, first by the United States Constitution.

In Indian country, the division of criminal jurisdiction between

federal, state, and tribal governments has been very complex throughout

American history. With Federal legislation being unclear and overlapping

jurisdictional authority to the federal, state and tribal governments, it

has been difficult to determine who has jurisdiction over what tribe,

race, or crime. In addition, tribal law present before federal legislation,

has further added to the problem of jurisdiction. It is this area of

the United States Government-Indian relations, that we will try to

understand better. Before one can understand jurisdictional disputes

within Indian country, the terms Indian and Indian country must first be

defined. This will be discussed in the first chapter. Chapter 2 will

examine the historical foundation for the United States Government and

the relation to Indian affairs. Chapters 3 and 4 will examine the early

legislation and treaties dealing with the Indians. Chapter 5 will study

the federal recognition of sovereignty. Chapters 6 and 7 will examine

the allocation of criminal jurisdiction in Indian country. In Chapter 8,



civil jurisdiction in Indian country will be discussed. Chapter 9 will

concentrate on Indian sovereignty and Chapter 10 will explain some of

the problems in the jurisdictional scheme and offer some solutions. My

personal opinion on all of the areas covered will be represented by

Chapter 11.



CHAPTER 1



Before one can begin to understand the Indian and criminal

jurisdictional problems in Indian country, three questions must be

answered: (1) Who is an Indian?, (2) What is Indian country?, and

(3) What is an Indian title?

(1) Definition of Indian
 

For the purpose of criminal jurisdiction, in order for one to be

an Indian, that person must have some ethnic connection and some degree

of Indian blood. The definition of "an Indian" varies as statutes,

case law, and administrative enactments have formulated different

definitions of Indian status. Often, the definition of an Indian would

appear in the individual constitution of legal codes of a tribe. In

general, however, certain considerations are relevant in order to be

considered as an Indian. These include: an individual's residence, the

particular law involved, a persons degree of Indian blood, tribal

enrollment, and an individual's opinion as to his own status. In Title

25 of the United States Code and the Code of Federal Regulations,

definitions of Indians vary, depending on the tOpic. For example, one

section dealing with the court of Indian offenses states specifically

that for enforcement of regulations in that section, "an Indian shall

be deemed to be any person of Indian descent who is a member of any

recognized Indian tribe now under Federal jurisdiction."1

Without having specific criteria, other than statutory words, the

courts in earlier decisions took the position that the term "Indian" is

descriptive of an individual who not only has Indian blood, but who is

also regarded as an Indian by the community of Indians in which he lives.

2, the court held that a whiteWith this in mind, in United States v. Rogers

man that was adopted into an Indian tribe, did not, therefore, become an

Indian within the meaning of the statute. Other courts have largely

followed the example of this case in determining who could be considered

an Indian. 3



For purposes of legislation on Federal criminal jurisdiction, a

person of mixed blood living on a reservation and enrolled in a tribe,

is an Indian3. "It has been held4 that an individual of less than one-

half Indian blood enrolled in a tribe and recognized as an Indian by

the tribe is an Indian within the act of March 4, 19095, extending Federal

jurisdiction to rape committed by one Indian against another within the

"6 In a similar case, it has been heldlimits of an Indian reservation.

in Sloan v. United States7, that mixed bloods are recognized by the tribe

as members, therefore, they may properly receive allotments of land as

8, where one-eighth bloods wereIndians." In Sulley v. United States

involved, the court stated that the persons were "of sufficient Indian

blood to substantially handicap them in the struggle for existence”, and

held that "they were Indians and were entitled to be enrolled as such."9

State and Federal courts have often debated with the question of

10
who is an Indian. In State v. Phelps , an Indian was defined as "a

person with some degree of Indian blood who has not severed his tribal

11
relationship and who claims to be an Indian." Indians who have

severed ties with their tribes are sometimes treated as non-Indians for

12. Generallythe purpose of criminal jurisdiction; People v. Carmen

speaking, aside from statutory definitions, the Federal government, in

dealing with Indian affairs, commonly considers a person who is of

Indian blood and a member of a tribe, an Indian regardless of the degree

of Indian blood in him. "Thus, the Indian Law and Order Regulations

approved by the Secretary of the Interior on November 27, 1935 contain

the provision: For the purpose of the enforcement of the Regulations

in this part, an Indian shall be deemed to be any person of Indian

descent who is a member of any recognized Indian tribe now under Federal

jurisdiction."13

In determining whether or not a person is an Indian, it basically

4



depends on who is interpreting this and for what purpose. To determine

whether or not a person who has committed a crime on a reservation is

an Indian produces many problems. For one, it depends on who has

jurisdiction over the crime committed. Also, the offender has to

c00perate in determining this. Many offenders are well aware of the

limitations of the law and could, therefore, act accordingly depending

on what crime they commit. An example of this would be an offender

committing a crime and then,if apprehended, may deny or claim being an

Indian depending on what could happen to him. The many definitions of

being "an Indian" are troublesome for tribal governments as the

technicalities in determining who is an Indian tend to hinder the tribe‘s

ability to effectively govern its territory.

(2) What Is Indian Country?
 

The Indian country, at any given time, must be viewed with regard to

the existing body of Federal and tribal law. Until 1817, Indian country

was land within which the criminal laws of the United States had not

been made applicable. This meant that any crimes within this country

whether white against white, or by Indians, were not recognized in

Federal or state courts because Congress had not issued jurisdiction in

those courts for that purpose.

In general, the term "Indian country" has been used in many senses.

It is most usefully defined as country in which Federal laws relating

to Indians and tribal customs are laws that generally are applicable.

The phrase, "generally applicable" is used because Federal law, relating

to Indians and tribal law and custom, have a validity regardless of

locality. The greater part, however, of the body of Federal Indian law

and tribal law applies only to certain areas which have a peculiar

relation to the Indians and are referred to generally as "Indian country."14



The power to define Indian country is exclusively in the hands of

the Federal government. This power is derived from three sources.

15 and Congress16 power"First, the Constitution gives the President

over Indian affairs. The Supreme Court has construed these Constitutional

grants as giving broad authority to the Federal government17. Secondly,

the courts have described the Federal government's relationship to the

d18.tribe as that of a guardian to a war Third, Federal authority is

inherent in the Federal government's ownership of Indian occupied lands."19

Treaties were the initial way in which Indian country was determined by

Congress. The first Congressional procedure for determining Indian

country was with the Indian Intercourse Act of 1834, which will be

discussed in Chapter 3.

As the Indian titles were extinguished, those lands east of the

Mississippi would discontinue being Indian country. The change in

designation of Indian land west of the Mississippi would require new

legislation to fix the new boundaries. This would have to be consistent

with the policy of relocating the Indians in the west. Allotted lands

were to be included in the Federal determination of Indian country, too.

These changes in legislative policy led to the United States Supreme

Court expanding the definition of Indian country between 1834 and 1948.

The General Allotment Act of 1887, known as the Dawes Act, provided

for the division of tribal lands by allotment to individual Indians.

The United States held the titles to such allotments in trust for

twenty-five years to prevent alienation. This law was motivated by

Indian rights organizations which were convinced that allotment and

assimilation were the only answers to the Indian problem. The Dawes

Act addressed itself to not only the issue of collective landholding,

but also to equally important issues such as tribal organization and

the legal status of individual Indians. The Dawes Act was enacted to

6



allow the Indian to have stronger retention of alloted lands and tribal

affiliation and at the same time be culturized into American Society. A

case that had a significant role in the Dawes Act was the Elk v. Wilkins20

decision. In this case, the plaintiff, an Indian, who had separated

from his tribe and resided among the white people of Omaha, Nebraska,

was denied the right to register to vote by Wilkins, the local registrar,

on the grounds that he was not a United States citizen. This decision

was upheld by the Supreme Court. "The decision in Elk acutely embarrassed

the proponents of severalty legislation. Their argument that tribalism

had to be destroyed in order to allow the individual Indian to assume

his rightful place in white society seemed, in the light of the Supreme

Court's decision, either false, hypocritical, or both. If the Indian

were to lose his tribal affiliation and to move into white society, he

would be left in limbo."21

Allotted lands were recognized as a part of Indian country in 1914

22
in United States v. Peliam , where the court "decided that allotments

held in trust by the United States for Indianallottees were still of

distinctively Indian character and would remain Indian country for the

23 This decision was further reinforced in 1921

in United States v. Ramsey24. In this case, the court held that restricted

period of the trust."

allotments are part of Indian country until these restrictions are

removed.

In addition to allotted lands, the definition of Indian country was

further expanded with Supreme Court decisions. Two important cases along

this course were Donnelly v. United States25 and United States v. Sandova126.

"In Donnelly v. United States, the court held that any change in the

definition of Indian country was acceptable, provided that Congress or

the Executive could demonstrate some change of circumstances necessitating

the revision. In the same year, 1913, the court in United States v. Sandoval

7



extended the definition of Indian country to reach the non-reservation

lands of the Santa Clara Pueblo in New Mexico. In so doing, the court

relied upon the plenary power of Congress over Indians and reasoned

that Congress had the power to decide what was Indian country."27

In 1938, in United States v. McGowan28, the court held that any

lands purchased by the Federal government and set apart exclusively

for Indian use fall within the definition of Indian country. This

standard meant that those lands that were designated by the government

for Indian use would be called Indian country.

In 1948, Congress enacted a comprehensive Federal definition of

Indian country. This was part of an act to revise the entire United

States Criminal Code. The aim of this definition was to attempt to

clarify the confusion that existed in the application of criminal

laws to Indian country. This definition is current and it adopted the

guidelines expressed in such cases as Sandoval, Gunnelly, Pelican,

Ramsey, and McGowan. When enacting Title 18 of the United States Code,

entitled "Crimes and Criminal Procedure" into law, Congress established

the following definition of "Indian country”. "Except as otherwise

provided in Sections 1154 and 1156 of this title, the term 'Indian

country' means (a) all land within the limits of any Indian reservation

under the jurisdiction of the United States Government, notwithstanding

the issuance of any patent, and including right-of-way running through

the reservation, (b) all dependent Indian communities within the borders

of the United States whether within the original or subsequently acquired

territory hereof, and whether within or without the limits of a state,

and (c) all Indian allotments, the Indian titles to which have not

been extinguished, including right-of—way running through the same."29

There are many ways of defining Indian country. Some of the court

decisions mentioned illustrate these ways. However, the difficulty in

O



applying these definitions in day-to-day situations has caused many

problems in Indian law today. Problems often arise in such areas as

fragmental land ownership. This is an area where allotted Indian land

overlaps with non-Indian land. This could cause such problems as land

ownership disputes that could result in crime, violence, etc. In these

areas, criminal jurisdiction changes as often as land title changes.

This is because the criminal jurisdiction depends on whether the land

is Indian owned or non-Indian owned as well as whether or not the

individual is Indian or non-Indian. This makes it especially tough on

law enforcement officers in dealing with these fragmented land ownerships

that involve Indian land, as they often find it necessary to search

tract books to determine whether criminal jurisdiction is within the

state, Federal, or tribal government.

(3) Indian Title
 

In looking at the term Indian title, it implies Indian ownership

or the right to land just because they had original possession of it.

Whether this right is legitimate or not is a totally different research,

morally and otherwise. In terms of the United States, "Indian title" has

been used to distinguish aboriginal usage without definite recognition

of this right by the United States from a recognized right of occupancy.

As the United States assumed a sovereign position, they maintained the

right and authority to honor Indian title or to extinguish it. The

United States Government used this sovereign position to give them the

right to extinguish Indian title and to control individual non-Indian

dealings with the Indians. "Johnson v. McIntosh30 , decided in 1823,

gave rationalization to the appropriation of Indian land by the white

man's government, the extinguishment of Indian title by that sovereignty

has proceeded as a political matter, without any admitted legal

responsibility in the sovereign to compensate the Indian for his loss.

9



Exclusive title to the lands passed to the white discoverers, subject to

the Indian title with power in the white sovereign above to extinguish

that right by purchase or conquest."31 In these terms, Indian title is

merely a title given to land occupied by Indians by the sovereign

(United States) that can be taken away at any time.

This type of Indian title has been referred to as being "sacred

as the fee simple of the whites" as in the case of Mitchel v. United

States32. It has never been held to constitute a title in fee simple

in the absence of some type of official recognition by the United States

Government. There is no Congressional recognition of an Indian's right

to permanent occupancy of any particular land. There has to be definite

intention by Congressional action to accord legal rights, not simply

permissive occupation. In the Hynes v. Grimes Packing Company33 decision,

the Supreme Court held that the Indian right of occupancy was not a

compensable right in the absence of specific Federal recognition.

In the Tee-Hit-Ton Indians v. United States34 case, claims of these

Indians were rejected by the Court of Claims on the same grounds of

non-recognition. In this case, Mr. Justice Reed stated, "We think it

must be concluded that the recovery in the Tillamook Case35 was based

upon statutory direction to pay for the aboriginal title in the special

jurisdictional act to equalize the Tillamooks with neighboring tribes,

rather than upon holding that there had been a compensable taking under

the Fifth Amendment. This leaves unimpaired the rule derived from

Johnson v. McIntosh that the taking by the United States, of unrecognized

Indian title, is not compensable under the Fifth Amendment.

This is true, not because an Indian or an Indian tribe has no

standing to sue or because the United States has not consented to be

sued for the taking of original Indian title, but because Indian

occupation of land without government recognition of ownership creates no

rights against taking or extinction by the United States protected by



the Fifth Amendment or any other principle of law."36

The terms "national domain", "Indian reservation", and "public

lands" should be defined. It is generally recognized that "the national

domain is the total area, land and water embraced in the boundaries of

the United States including its possessions." An Indian reservation

is simply a part of the public domain set aside by proper authority

for use and occupation by a group of Indians. The United States holds

the title, and the right of use and occupancy is in the Indians.37

The term "public lands", found in various land laws, is said to be used

generally "to describe such lands as are subject to sale or other

disposition under general law and not to lands that have been reserved

38
by treaty, act of Congress, or executive proclamation."

Conclusion
 

In order to be able to establish exactly what an Indian is and how

to differentiate them from other races, general definitions of Indians,

Indian country, and Indian title have been examined in this chapter.

From the historical context which this material was presented in, one

should be able to see the shaping of United States - Indian relations.

Chapter 2 will look at the actual historical basis that shaped United

States - Indian relations.
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CHAPTER 2



In defining the United States Government's earliest relationship to the

Indians, the historical foundation of this relation should be examined. The

Constitution, as the supreme law of the United States, provided the legis-

lative and executive branches of the federal government with a broad

authorization for the exercise of power over Indian affairs. “Acting under

the Articles of Confederation and under the Constitution, the new government

of the United States of America had cautiously defined its relationship to

the Indian nations by treaties and by legislative enactments. The

government still feared the Indian nations, on its borders, and it sought

to establish relations which would minimize conflict with them. The

treaties and laws of this period acknowledged in principle that Indian law

was supreme in the Indian territories."1 Unfortunately, though the federal

government could not prevent contact between its American citizens and the

Indian nations. This contact, in part, had a significant affect in

altering Indian legal systems.

The Articles of Confederation, in 1777, provided that "Congress shall

also have the sole and exclusive right and power of regulating the trade

and managing all affairs with the Indians, not members of any of the States,

provided that the legislative right of any State within its own limits not

be infringed or violated."2 With this charter as its guide, the new nation

made its first treaty with the Delaware Indian nation in 1778. Article IV,

of the Delaware Treaty established a way in which each nation would handle

criminal violations within its own borders by citizens from others, and

provide for the extradition of criminal fugitives. During this time, other

treaties stipulated that United States citizens, within Indian nation

boundaries, were subject to the tribe's national law.

The Confederation Congress also controlled United States citizens

dealing with Indians. The Northwest Ordinance of July 13, 1787 provided:

12



"The utmost good faith shall always be observed toward the Indians, their

land and property shall never be taken from them without their consent;

but laws founded in justice and humanity shall from time to time be made,

for preventing wrongs being done to them, and for preserving peace and

friendship with them."3 At this time and throughout the history of Indian

affairs, the intentions by the government of justice toward the Indians

were steadily stated.

With this purpose in mind, Congress followed the pattern set by

the Articles of Confederation. In examining the Constitution, there has

been virtually no mention of Indians. However, of the few words in the

Constitution mentioning Indians, probably the largest single provision of

the Constitution which is really the basis of most of the Indian — United

States relations is Article 1, Section 8, clause 3, which provides that:

"The Congress shall have the Power to regulate Commerce with foreign

Nations, and among the several States, and with the Indian tribes."4 It

is the part of this clause with regard to Indians that will be looked at.

Congress, from the very beginning, has exercised its commerce power

over the Indians in a premptive way. AS one can note, "foreign nations,

states, and Indian tribes" are separately delineated. With the Constitution

giving the Legislature broad powers over Indian affairs through Article I,

Section 8, clause 2, John Marshall recognized this fact in one of the

first important Indian cases, Worcestor v. Georgias. In this case Marshall

stated that, ”The Constitution confers on Congress the powers of war and

peace; of making treaties, and of regulating commerce. . . with the Indian

tribes. These powers comprehend all that is required for the regulation of

our intercourse with the Indians. Of the three Constitutional elements of

6 and commerce

7

this general power to regulate Indians, two - the treaty making

powers - have had continuing importance to Indian law in their own right."

13



Historically, the power of Congress to regulate Commerce with

Indian tribes has the entire nation for its field of action; not just

Indian country. The extent of this power has been demonstrated in the

Indian liquor laws, which represented one of the early examples of

Federal control. Present law leaves the issue of liquor up to the states

and the Indian tribes.

"The Commerce clause is the only grant of power in the Federal

Constitution which mentions Indians. The Congressional power over

commerce with the Indian tribes plus the treaty making power is much

broader than the power over commerce between states. So long as

"Indian tribes" exist as such, or until the Constitution is amended,

Congress ostensibly will retain the plenary power granted or implied

in Article 1, Section 8, clause 3, of the Constitution, to regulate

tribal activities and thereby the activities of individual members. So

far, citizenship for the Indian has presented no insurmountable obstacle

to continued regulation."8

In addition to Article I, Section 8, clause 3, there are a few other

lesser provisions in the Constitution which refer to Indians or tribes.

Article I, Section 2, clause 3 and the Fourteenth Amendment, which

amended it, exclude Indians not taxed for the purpose of determining a

state's representation in the House of Representatives. Article 1,

Section 2, clause 3, in addition, excluded Indians not taxed from a

state's apportionment of direct taxes. Article II, Section 2, clause 2,

gives the President, with the consent of the Senate, the power to make

treaties. This will be further discussed in Chapter 4. The other

9, which divides the powers into threeprovision is the Tenth Amendment

groups: United States, the States, and the people. In reality though,

the Tenth Amendment does not actually provide for Indian tribes. There

is no other provision in the Constitution that can be read as a source of

14



tribal power. Therefore, this closes the tribe's Constitutional

rights to entity status.

This conclusion is basically supported by the little mentioning

that there is in the Federalist Papers regarding Indian tribes or

Indians. The Federalist Papers was written by Alexander Hamilton,

James Madison, and John Jay. It is a major document contemporaneous

with the Constitution in that it actually defends it. It explains

the complexities of the Constitutional government. Alexander Hamilton

looked at the Indians as savages and the natural enemies of the United

States. He saw a justification for a standing army under the

Constitution'o. Hamilton also viewed the Indian nations as a threat

to the Union11. John Jay, though also basically against Indians, was

a bit more thoughtful in his attitude. He stated that "not a single

Indian war has yet been produced by aggressions of the present federal

government, feeble as it is; but there are several instances of Indian

hostilities having been provoked by the improper conduct of individual

states, who, either unable or unwilling to restrain or punish offenses,

have given occasion to the slaughter of many innocent inhabitants."12

James Madison, in commenting on the commerce power with the Indian tribes,

observed Article I, Section 8 (3) cured imperfection in the Articles

of Confederation, which had limited federal power to Indians not within

a state13.

In this great document dealing with the Constitution of the United

States, these are the only references made regarding Indians. This

makes it a valid conclusion that neither the Constitution nor its

draftsmen provided for the continuing existence of Indian tribes. Forty

years after the Federalist Papers, in 1828, James Kent predicted the

doom of all Indians: "Indians have generally, and with some very

limited exceptions, been unable to share in the enjoyment, or to exist

15



in the presence of civilization and judging from their past history,

the Indians of the Continent appear to be destined, at no very distant

period of time, to disappear with those vast forests which once

covered the country, and the existence of which seems essential to their

own."14 Although this did not happen, it probably generalized the

feelings of the people and possibly the government at that time.

A case that exercises the commerce clause of the Constitution is

United States v. Forty-Three Gallons of whiskey's. In this case, the

Supreme Court declared: "Under the Articles of Confederation, the United

States had the power of regulating the trade and managing all affairs

with the Indians not members of any of the states; provided that the

legislative right of a state within its own limits be not infringed or

violated. 0f necessity, these limitations rendered the power of no

practical value. This was seen by the convention which framed the

Constitution, and Congress now has the exclusive and absolute power to

regulate commerce with the Indian tribes - a power as broad and as free

from restrictions as that to regulate commerce with foreign nations."16

Congress, in exercising its power to regulate commerce with Indian

tribes has been the major architect of American law and policy. The

commerce clause was designed not only to prevent state legislation against

the Indians, but to also protect the Indians from white people and vice

versa. Prentice and Egan describe the historic purpose of the commerce

clause in The Commerce Clause of the Federal Constitution, 1898: "The

purpose with which this power was given to Congress was not merely to

prevent burdensome, conflicting or discriminating state legislation, but

to prevent fraud and injustice upon the frontier, to protect an

uncivilized people from wrongs by unscrupulous whites, and to guard the

white population from the danger of savage outbreaks."17 Congress has

been inconsistent in regulating commerce with the Indians. It reflects



the values and interests of the American society, henceforth, the

Congressional treatment of Indians has fluctuated from total separation,

to total assimilation, and this has included the complete termination of

tribal status.

The Federal Sources of Power
 

The entire power of the United States Government over Indians and

Indian tribes, discussed briefly in Chapter 1, emanates from three

sources. The first source was discussed in this chapter; the Constitution

18
grants to Congress and to the President's19 powers over Indian affairs

which has been interpreted as giving broad authority to the Federal

Governmentzo.

The second source of federal power is the court applied theory of

guardian - ward relationship to the Federal Government's relationship to

the tribez'. "The courts, in maintaining that the liquor prohibition

applied to Indians not residing on a reservation, recognized a second

source of Congressional power - that implicit in the guardianship of the

United States over the Indian22 - which operated in conjunction with the

23. The "guardian - wardConstitutional authority of the commerce clause

theory of Federal - Indian relations arose out of a direction in Chief

Justice Marshall's Opinion in Cherokee Nation v. Georgia24, and the

Federal judiciary has often relied on it as a justification for the

25 26 "27
exercise of Federal power as against both the states and the tribe

This theory is based on the weakness and dependency of the tribes on the

Federal Government. It also emphasizes the Government's obligation to

aid the Indian in adjusting to an alien culture that has altered the

Indian's traditional life style. The guardianship theory has provided

alienating his 1and28 , for excluding a tribal Indian from a state

adultery law29, for establishing a body of criminal law that can be

applied to Indian country30, for maintaining exclusive jurisdiction over

4‘



crimes between Indians in Indian country3', and for establishing additional

32. This will be discussed in morereasoning for the liquor prohibition

detail in Part II.

Federal ownership is the third source of the plenary power of

the United States. This has been discussed some in Chapter 1 under

Indian country and Indian title. "The doctrine of federal ownership

originated in Johnson & Graham's Lessee v. McIntosh33 where Marshall,

in holding invalid a land patent granted by the Cherokee Nation, maintained

that title was in the United States and was derived from the right of

discovery exercised by the colonial forerunners of the new nation.

According to Marshall, the Indian tribes held only an exclusive right

of occupancy."34 In a way similar to a landlord drawing up rules for

its tenants, the Federal Government, as owner of the land in which

Indians live on, has declared what laws shall and shall not apply to its

tenants on the reservation. "The basis of this unique landlord and

tenant theory was restated in United States v. Kagama35, when the

Supreme Court in holding that the government's exclusive jurisdiction

over the commission of major crimes by Indians on the reservation was

not an unconstitutional interference with state authority, maintained

that the power of the United States over Indian country and other

"federal enclaves" emanated from ownership of the country in which the

Territories are, and the right of exclusive sovereignty which must exist

in the National Government and can exist nowhere else."36

The sources of federal power, guardianship and ownership tend to

operate together. "Where a controversy taking place in Indian country

does not involve Indians or Indian interests, as in a crime involving

non-Indians on the reservation, the federal judiciary has tended to assume

that exclusive federal jurisdiction over the crime does not exist even

though the crime is committed on federally owned land37. Apparently,

18



the federal landlord will deal exclusively with the persons and property

its Indian tenants, but it does not feel it necessary to deal with

controversies that, although arising on federal pr0perty, concern

only non-Indians."38

Conclusion
 

This chapter has studied the Constitutional foundation of the United

States Government - Indian relations. Article I, Section 8, clause 3

was the only real Constitutional basis, although there were a few other

Constitutional references on Indian tribes. The lack of Constitutional

provisions for Indians in the Constitution verified that its framers had

not really thought of or recognized Indians in relation to the shaping

of the Country and establishment of the government. The power of the

United States Government over Indians and Indian affairs is derived

from three sources: the Constitution, federal guardianship, and

federal ownership. It is here that the shaping of United States - Indian

relationships get to be more understanding. The Federal Government owns

the land in which Indians occupy and also act as protectors of those

Indians. Indian country and Indian title are the controlling interest

in the Indians, with regard to jurisdiction, therefore major problems

that may arise with Indians, etc. are clearly in the hands of the Federal

Government. Chapter 3 will examine some of the early legislation with

respect to the commerce clause of the Constitution and its effect on

United States - Indian relations.

The United States Government used Article 1, Section 8, clause 3

as the force or justification behind their decision and interactions

relating to Indian affairs. The government took advantage of this clause

as its early legislation was specifically designed to limit state, county,

and individual intrusion on Indian interests. The commerce clause itself

did not specifically outline the United States power over Indians or define

19



its relationship to Indians. However, since there was virtually no

mention of Indians in the Constitution, the commerce clause had to be

expanded to fit the government's need.
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CHAPTER 3



In Chapter 2, it was determined that federal policy was geared toward

protection of the Indians and control of state and individual dealings

with the Indians. This was established with the commerce clause in the

United States Constitution. Since the extent of tribal self-government,

the entity status of the tribe, and tribal immunity from state interference

are not guaranteed anywhere in the United States Constitution. These

matters have historically been under the legislative power of Congress

under the commerce clause, Article 1, Section 8(3). Accordingly, law and

policy have been dictated by the times.

In examining the early legislation toward the Indians, the time period

between 1790-1834 was known as the formative era. In less than a year

after the Constitution was ratified, Congress enacted its first measure in

governing relations between Indian tribes and citizens of the United

States. It was the first of a series of non-intercourse acts to be adopted

during the next 44 years. This first act was the Act of July 22, 17901.

This measure, which attempted to protect Indians, vested federal courts

with jurisdiction over crimes committed by citizens against the property

or person of peaceful or friendly Indians. The 1790 law was renewed by

the Act of March 1, 17932. President Washington remarked on this by

stating, "A rigorous execution of justice on the violators of peace...

is most likely to conciliate their (Indian's) attachment (to the United

States)."3 These acts were designed to keep Americans away from Indians.

For example, the issuance of federal licenses was required to trade with

tribes. These acts also prohibited the alienation of Indian land to

Americans or to any of the states, without a federal treaty authorizing

it. The third non-intercourse act was more elaborate than the first two.

It set boundaries between Indian country and the rest of the United

States territory. This act also established the death penalty for the
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non-Indian's murder of an Indian on tribal land. After expiring on

its own, this act was replaced by a fourth acti, which expired on

March 3, 1802. This act was not replaced untilMarch 3.18135. Between

1802 and 1813, there was no federal legislation existing that regulated

affairs with Indians.

The objective of these non-intercourse acts was to guarantee

westward settlement and, at the same time, minimize conflicts between

Indians and non-Indians.

"After 44 years of experience with sporadic non-intercourse acts,

the first major piece of federal Indian legislation emerged, the Intercourse

Act of 18346. The frontier was advancing at an even faster rate, and the

time had come to establish a more permanent mechanism by which non-

Indian conflicts with Indians could be minimized. It provided licensing

for trade with Indians7, prohibited non-Indians from bartering with

Indians for hunting and cooking items8, prohibited non-Indians from

hunting in Indian countryg, prohibited non-Indians from grazing their

10, prohibited settlement on Indian land'i,

prohibited the conveyance of Indian land except by federal treaty'z,

animals in Indian country

prohibited speeches in or messages to Indian country designed to

'3, and extended federal criminal jurisdiction to alldisturb the peace

crimes committed in Indian country, except as 'to crimes committed by

one Indian against the person or properties of another Indian. 4

Conclusion
 

This chapter has examined the major historical pieces of

legislation toward Indian affairs enacted by Congress under its power

to regulate commerce. The major emphasis in this era, between 1790 and

1834, was to control non-Indian and state interaction with the Indians.

This was accomplished through a series of non-intercourse regulations

defining what non-Indians could and could not do concerning Indians and
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under what conditions they could do things. The purpose of this early

legislation was to promote western expansion and to curb the Indian

hostilities. Chapter 4 will examine some of the early treaty approaches

to jurisdiction of Indian country.

The power to make treaties was concurrent with the Commerce Clause.

Article II, Section 2, gave the President and Congress the power to

make treaties. This power extended from the commerce power to regulate

trade with the Indians. The treaty making efforts of the United States

never operated as smoothly as perhaps the Federal government had

intended for it to. There were many treaties that were rushed and illegal,

and there were disagreements between non-Indians over land rights, some

treaties were overlapped, terms of the treaties were not honored, and time

limits expired, all making many treaties obsolete, etc. In short, the

treaty making process was never smoothly handled and some of the

problems associated with treaties, such as territorial disputes and land

rights, can still be felt today. The treaty years lasted from the early

1700's to 1868.
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CHAPTER 4



Chapter 4 will examine, in brief, the historical process of treaties

between the United States and Indians and its effect on United States -

Indian policy. The original thirteen colonies entered into many

treaties with Indian tribes]. As noted in Chapter 1, the initial United

States - Indian relations and deals were made strictly by treaty. The

colonial reservations were the precursors of the later federal reservations.

By 1700, most of the Massachusetts Indians were placed on colonial

reservationsz. At the time, though, the colonists expected the

assimilation of Indians into Massachusetts society, and so the reservation

system was not meant to be permanent3. By the time that the United States

started the federal reservation policy for the Indian tribes in 1786, the

Massachusetts reservation system had already served its purpose and had

virtually ended.

When the colonies dealt with Indian tribes before they separated from

Great Britain, they also dealt with Indian tribes through treaties during

the Revolutionary War. The first federal treaty with a tribe was in

1778, with the Delaware Indians4. This was designed to keep these

Indians from aligning with the British during the war. The new United

States guaranteed, to the Delaware Indians, any territory that they were

entitled to by former treatiess.

The only Constitutional provision dealing with Indian treaties was

Article II, Section 2(2), which gives the President and the Senate the

power to make treaties. This article required only Senate ratification,

therefore the House of Representatives was never involved with Indian

treaties. The Senate started off where the Continental Congress left off.

Between the years 1778 and 1868, the last year in which the United States

dealt with Indian tribes by treaty, the United States Senate ratified 370

6
Indian treaties .

The use of treaties in dealing with the Indians in the formative
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era of American expansion was a natural phenomenon. It was preferred

that westward expansion be accomplished by voluntary relinquishment

of the territory, if possible, and if not, then by war. It was decided

early that treaties entered into with Indian tribes required Senate

ratification and had the same dignity and status as agreements with

sovereign nations7.

As the United States' power expanded, the use of treaties with

Indians raised serious questions. These treaties suggested sovereignty

in the tribe. What was thought to be necessary in the Seventeenth and

Eighteenth Centuries became somewhat of an embarrassment by the

Nineteenth Century. As early as 1817, Andrew Jackson had written to

President Monroe, "I have long viewed treaties with the Indians an

absurdity not to be reconciled to the principles of our government.

The Indians are the subjects of the United States, inhabiting its

territory and acknowledging its sovereignty, then is it not absurd for

7 While thethe sovereign to negotiate by treaty with the subject?"

implication of tribal sovereignty arising from treaties may appear

accurate, an examination of a typical treaty suggests the contrary. "In

the treaty between the United States and the Cherokees in 18358, the

Cherokees ceded all their land east of the Mississippi River to the

United States for $5 milliong. The United States ceded lands west of the

Mississippi River to the Cherokee tribe and agreed that the lands so

ceded would never be included within the territorial limits of a state

or territory without its consent'O. The United States also promised that

the tribe could make its own laws and be governed by them, 'provided always

that they shall not be inconsistent with the Constitution of the United

States and such acts of Congress as have been or may be passed regulating

trade and intercourse with the Indians; and also, that they (Cherokee

laws) shall not be considered as extending to such citizens and army of
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the United States as may travel or reside in the Indian country by

'"" In other words, the tribe herepermission of the United States.

was subjected to the sovereignty of the United States. For instance,

the tribe was granted self-government power, but subject to the

Constitution and Congress. Its governmental power did not include non-

Indians entering Indian country. The very terms of the treaty deny

the tribe the sovereignty that they are supposed to have by virtue of that

treaty.

What everinference was raised regarding tribal sovereignty by use

of the treaty, power of the United States was soon to be no longer

needed. By the Act of March 3, 1871'2 , the United States Congress

proclaimed that: "(H)ereafter no Indian nation or tribe within the

territory of the United States shall be acknowledged or recognized as

an independent nation, tribe, or power with whom the United States may

contract by treaty ..."'3

After this point, no treaty was made with an Indian tribe. There

can be no clearer way to see the extinguishing of tribal sovereignty

than this. Existing treaties with Indian tribes have a status no

greater than that of a statute and therefore can be repealed by an act

of Congress.

Conclusion
 

In this chapter, it can be seen that treaties were the initial

method of United States - Indian transactions. The United States, at

this time, accepted the treaties as official and recognizance of Indian

country as sovereign. This was soon to change as the United States

outgrew its need for treaties with the Indians as a result of expansion,

power, and sovereignty itself.

However, when the treaties were in force they were used for just

about every sort of transaction with the Indians. Jurisdiction was one
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of those areas in which treaties were used. Many of the treaties dealt

with the difficult political problems created by criminal offenses of

whites against Indians or Indians against whites.

Some of the earlier treaties adopted rules in treaties regarding

both sides as equal. Indians committing offenses against Federal or

State laws outside the Indian country were subjected to punishment by

Federal or State courts. 0n the other side, whites committing offenses

within Indian country against Indian laws were subjected to punishment

by the Indian tribe.

Some treaties adopted an adjusted rule, similar to that found in

treaties between the United States and various oriental countries'4,

whereby the United States was granted jurisdiction over its citizens in

Indian country, for appropriate punishment for any offense they might

commit, and the Indian tribe delivered such offenders to agents of the

United States Government's. There were a number of treaties which gave

the federal government authority to punish those Indians who committed

offenses against non-Indians even if they occurred within Indian country's.

After the treaty making period ended, the federal government made the

move of asserting jurisdiction over offenses committed by Indians against

Indians with Indian country. Most treaties contained no express provisions

on civil jurisdiction and so, in the absence of federal legislation, it

was tribal law that governed the members of the tribe within the Indian

country, to the exclusion of state law.

Chapter 5 will examine the friction that developed during

territorial disputes between the United States and Indians in the treaty

years. Then the legal status of Indian tribes in the United States and

the important cases that set precedence in that respect will be studied.

The treaty years were turbulent years as Indian resistance was at

its peak. Whether the treaties were legal or illegal, Indians did not
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want to give up their homelands and move westward to unknown territory.

The result of this was many battles between the Indians and non-Indians.

The Indians were eventually cast aside.

The Indian Removal Act of 1830 was Congress' legal aim at

justifying the brutality and forceful eviction of thousands upon thousands

of Indians. It forced the Indian to move westward against his own will.

The land was bought from the Indians via treaties for sums far less

than what the land was really worth. The United States Government could

not control its own people as non-Indians in many cases simply took

what they wanted or killed and maimed Indians just for their pleasure.

The concept of sovereignty and the legality of relocation was

tested in court in the 1830's with the Cherokee Nation challenging

Georgia. The Cherokee Nation was affirmed to be sovereign in and of

itself but it was still said to be a ward of the United States and

subject to its jurisdiction.
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CHAPTER 5



On a superficial level, the early laws of the new struggling nation

were sincere and were intended to maintain peaceful relations with those

still powerful Indian nations. The treaty making process was meant to

focus on this perspective of United States - Indian dealings. In reality,

though, everything pointed to the fact that the Republic had every

intention of obtaining as much land as quickly as possible from the

Indians whether honestly or not. The stage for expansion had long been

set: the treaties for land cessions, such as the Penn "walking treaty",

the practice of genocide wherever and whenever the Indians were unwilling

to part with their land, etc.

Indian resistance continued throughout not only to the new government,

but also to individual pressures from non-Indians. Sometimes the struggles

blossomed into Holy Wars. During the Pontiac rebellion, prior to the

Revolutionary War, Lord Jeffrey Amherst, Commander of the British forces,

introduced germ warfare when he ordered distribution of blankets infested

with small pox to the Indian camps. This rebellion ended with another

Indian defeat. This is just an example of some of the cruelties used to

remove Indians from their land.

The United States started early to intimidate Indian tribes into

signing treaties which yielded huge areas of land. When intimidation

failed, there was always an epidemic or the spreading of alcohol that

whether deliberate or otherwise were equally devastating to tribal

power and sometimes wiped out entire tribes. Around the beginning of the

Nineteenth Century, American "Indian policy" started to evolve.

"President Thomas Jefferson first proposed the removal of

Indians from the eastern states to a region west of the Mississippi

where they might continue to live, undisturbed by civilization. The

program had a few drawbacks. First, the frontier was moving west faster

than would prove safe for the removed Indians. Second, the Indians to
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be sent west would lose land, resources, and improvements which the

government had no right to deprive them of, by legislation. 'Removal'

began to be debated in 1802 and later became a popular policy."1

In 1812, the Shawnee Tribe, similar to other midwestern tribes,

were continually harassed and conned into ceding their land. The

government appointed several Indians as chief of their tribes to

represent the tribe in land cession treaties. In this same manner, the

Sac and Fox tribes lost 50 million acres of land. The Delaware tribe

lost three million acres, for which they were only offered $7,000.

Many other tribes lost millions of acres in the same way. Sometimes the

government did not even wait for treaties, but extinguished by

legislation Indian title (see Chapter 1) to occupied lands. The Shawnee

tribe, under Tecumseh, rebelled against an illegal treaty. They helped

to organize other tribes for similar rebellion. They also urged the

British to help them. The Indian war was lost, even though the British

had captured the Nation's capitol, and Tecumseh was killed. The Creek

Indian wars were similar to the Shawnee wars. It was during this conflict

that Andrew Jackson introduced the scored earth method of warfare. In

the treaty at Fort Jackson, at the end of the war, Jackson stripped the

Creek nation of all remaining eastern land, therefore, preparing them

for removal.

When Andrew Jackson was elected President, the Indian removal

policy was on its way to becoming law. In Jackson's first annual

message on December 8, 1829, he set forth his program to move the

Indians west of the Mississippi River. Speaking to the members of the

Senate and House of Representatives, Jackson deliveredhis message:

"The condition and ulterior destiny of the Indian tribes

within the limits of some of our States have become objects

of much interest and importance. It has long been the policy

of Government to introduce among them the arts of civilization,

in the hope of gradually reclaiming them from a wandering life.
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This policy has, however, been coupled with another wholly

incompatible with its success. Professing a desire to

civilize and settle them, we have at the same time lost no

opportunity to purchase their lands and thrust them farther

into the wilderness. By this means they have not only been

kept in a wandering state, but been led to look upon us as

unjust and indifferent to their fate. Thus, though lavish

in its expenditures upon the subject, Government has

constantly defeated its own policy, and the Indians in general,

receding farther and farther to the West, have retained

their savage habits. A portion, however, of the Southern

tribes, having mingled much with the whites and made some

progress in the arts of civilized life, have lately

attempted to erect an independent government within the

limits of Georgia and Alabama. These States claiming to be

the only sovereigns within their territories, extended their

laws over the Indians, which induced the latter to call upon

the United States for protection.

Under these circumstances the question presented was

whether the General Government had a right to sustain those

people in their pretensions. The Constitution declares that

'no new State shall be formed or erected within the

jurisdiction of any other State' without the consent of its

legislature. If the General Government is not permitted to

tolerate the erection of a confederate State within the

territory of one of the members of this Union against her

consent, much less could it allow a foreign and independent

government to establish itself there. Georgia became a member

of the Confederacy which eventuated in our Federal Union as a

sovereign State, always asserting her claim to certain

limits ... Alabama was admitted into the Union on the same

footing with the original States, with boundaries which

were prescribed by Congress. There is no constitutional,

conventional, or legal provision which allows them less

power over the Indians within their borders than is

possessed by Maine or New York...

Actuated by this view of the subject, I informed the

Indians inhabiting parts of Georgia and Alabama that their

attempt to establish an independent government would not be

countenanced by the Executive of the United States, and advised

them to emigrate beyond the Mississippi or submit to the laws

of those States...

A State cannot be dismembered by Congress or restricted

in the exercise of her constitutional power. But the people

of those States and of every State, actuated by feelings of

justice and a regard for our national honor, submit to you

the interesting question whether something cannot be done,

consistently with the rights of the States to preserve this

much-injured race.

As a means of effecting this end I suggest for your

consideration the propriety of setting apart an ample district

west of the Mississippi, and without the limits of any State

or Territory now formed, to be guaranteed to the Indian tribes

as long as they shall occupy it, each tribe having a distinct

control over the portion designated for its use. There they

may be secured in the enjoyment of governments of their own

choice, subject to no other control from the United States

than such as may be necessary to preserve peace on the frontier
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and between the several tribes. There the benevolent may

endeavor to teach them the arts of civilization and, by

promoting union and harmony among them, to raise up an

interesting commonwealth, destined to perpetuate the race and to

attest the humanity and justice of this Government.

This emigration should be voluntary, for it would be as

cruel and as unjust to compel the aborigines to abandon the graves

of their fathers and seek a home in a distant land. But they

should be distinctly informed that if they remain within the limits

of the States they must be subject to their laws. In return for

their obedience as individuals they will without doubt be

protected in the enjoyment of those possessions which they have

improved by their industry...

The charter of the Bank of the United States expires in 1836,

and its stockholders will most probably apply for a renewal of

their privileges. In order to avoid the evils resulting from

precipitancy in a measure involving such important principles and

such deep pecuniary interests, I feel that I cannot, in justice to

the parties interested, too soon present it to the deliberate

consideration of the Legislature and the people. Both the

constitutionality and the expediency of the law creating this bank

are well questioned by a large portion of our fellow citizens,

and it must be admitted by all that it has failed in the great

end of establishing a uniform and sound currency.

Under these circumstances, if such an institution is deemed

essential to the fiscal operations of the Government, I submit

to the wisdom of the Legislature whether a national one, founded

upon the credit of the Government and its revenues, might not

be devised which would avoid all constitutional difficulties and

at the same time secure all the advantages to the Government and

country that were expected to result from the present bank..."2

ANDREW JACKSON

The message proved to be important as it recognized some of the

problems between the States and the Indians and the plan to move the

Indians westward. It also set forth conditional recognition of sovereignty

for those tribes that cooperated.

Congress supported Jackson's program and the Indian Removal Act3 became

law in 1830. It provided for the exchanging of lands west of the Mississippi

to which the United States claimed title, for those lands which the tribes

held east of the Mississippi. The Indian Removal Act had its creation in

the unstable political situation that was created by land-hungry settlers.

In finding that it could not control its own citizens, the young, unstable

United States Government began to fear that an Indian war would result

from white encroachment on Indian territory4. The United States' first
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idea was to buy Indian land, however, when it became obvious that the Indians

would not sell, Congress thought of the idea of Indians exchanging their

home land for title to land in another part of the United Statess.

In the initial stages of the Indian removal, it was quite hectic.

Cherokees, Choctaws, Chicassaws, Creeks, and Seminoles were rounded up

and herded like animals over the "Trail of Tears" to Oklahoma. More

than 100 people died every day due to starvation, exhaustion, and brutality

at the hands of the United States army as well as the American citizens.

Even before Indians were out of eyesight of their property, it was being

auctioned off to whites. 0f the 50,000 Indians from the many tribes that

were forced to leave their homes, approximately half of them died. Yet

in President Van Buren's report to Congress on the progress of Indian

removal in December of 1838, he announced: "It affords me sincere pleasure

to apprise the Congress of the entire removal of the Cherokee Nation of

Indians to their new homes west of the Mississippi. The measures

authorized by Congress at its last session have had the happiest effects.

By an agreement concluded with them by the commanding general in that

country, their removal has been principally under the conduct of their

own chiefs, and they have immigrated without any apparent reluctance."6

When they arrived in Oklahoma, those leaders of the Cherokee and Creek

nations who signed the illegal treaties agreeing to removal were executed.

These executions were under the authority of the "Blood Laws" of the

nations, which forbid any treaties exchanging or selling their lands.

After several years of intra-tribal problems over the illegal treaties,

the United States Government stepped in for the purpose of mediating and

to at least reimburse the tribes for the harsh suffering that they had

been through. However, the tribes had to pay for their own removal out

of the small allowances held for them in the United States Treasury as

payment for those lands stolen from them.
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The only successful resistance of the removal was by the Seminole

tribe. The Seminole war, waged by the United States Army, not only

cost $50 million, but also resulted in the death of 1,500 men. Thousands

of the Seminoles were finally removed. Truce flags were ignored and many

leaders were murdered.

"Eventually, approximately 80 tribes were forced to resettle in

Oklahoma territory. Boundaries established for one tribe were moved to

squeeze in additional tribes. 'Civilization' caught up to the removal

lands almost before the tribes were resettled, but not before they had

lost over 300 million acres of land to the speculators of the new democracy.

All the tribal governments were outlawed to prepare for Oklahoma statehood.

Thus, the farce was completed."7

The policy of Indian removal was pretty heatedly debated in the

national press, and also in the federal and state legislative bodies. As

in the issue of slavery a few years earlier, the debates threatened to

tear the Union apart. The state of Georgia led the proponents for removal.

The Cherokee nation was quick to suffer the consequences of Georgia's

position. "When gold was discovered on Cherokee lands in northern Georgia,

the greedy reprobates who had immigrated to Georgia from the European

prisons would recognize no law greater than their own. The state of Georgia

outlawed the Cherokee nation's right to self-government and enforced their

rulings by using vigilante groups. They killed and raped, and burned

Indian farms and property, arresting and driving out sympathetic whites.”8

The Cherokee tribes, however, were unwilling to leave their traditional

homes. The friction between the tribes and the whites over the control of

territories increased. The conflict was soon brought before the Supreme

Court in two famous cases, which not only addressed the legal status of

Indian tribes in the United States, but also addressed the allocation of

legal jurisdiction among the Indian, state, and federal courts.
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The first case was Cherokee Nation v. Georgiasi In this case, the

state of Georgia laid claim to those lands within the Cherokee national

boundaries and went on to pass laws purporting to affect those lands.

The Georgia law challenged not only those laws passed by the Cherokee

National Council, but also the very existence of the Cherokee Nation.

The Cherokee Nation brought suit in the United States Supreme Court

invoking its original jurisdiction under the Commerce Clause in Article III

of the United States Constitution because the controversy involved a

dispute between a state and a foreign nation, the Cherokee Nation.

Chief Justice Marshall avoided the issue of state or federal supremacy

by declaring the Cherokee not to be a foreign nation:

"Though the Indians are acknowledged to have an unquestionable

and heretofore, unquestioned right to the lands they occupy

until that right shall be extinguished by a voluntary cession

to our government; yet it may well be doubted whether the

tribes which reside within the acknowledged boundaries of the

United States can, with strict accuracy, be denominated

foreign nations. They may, more correctly, be denominated

domestic dependent nations. They occupy a territory to

which we assert a title independent of their will, which must

take effect in point of possession when their right of

pbssession ceases...Meanwhile, they are in a state of pupilage.

The relation to the United States resembles that of a ward to

his guardian... At the time the Constitution was formed, the

ideas of appealing to an American court of justice for an

assertion of right of redress of wrong, had perhaps never

entered the mind of an Indian or his tribe."

The significance of the Cherokee Nation v. Georgia decision lies in

Chief Justice Marshall's choice of words. Phrases such as "domestic

dependent nation" and "a ward to his guardian" pretty much spearhead the

United States Government's role of its relation to the Indian tribes.

The concept of the United States as the guardian to its wards; the Indian

tribe is the basis for the federal government's role in Indian affairs even

to the present day.

Another important case, again of tribal sovereignty, went to the

Supreme Court a year later. In this issue, a missionary, Samuel Worcester,
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was arrested and persecuted by the state of Georgia for entering Cherokee

land in violation of Georgia law, but in conformity with Cherokee law.

"In Worcester v. Georgiali, the court declared that the Indian nations

. had always been considered as distinct, independent political

communities, retaining their original natural rights...‘12 Writing

for the majority, Chief Justice Marshall did not refer to the Indians'

dependent status which he had announced in the earlier Cherokee case.

On the contrary, he affirmed the sovereignty of the Cherokee Nation when

he said, 'The settled doctrine of the law of the nation is, that a weaker

power does not surrender its independence - its right to self-government -

by association with a stranger, and taking its protection.‘13 In this

decision the court rejected the idea that state laws can have any effect

on Indians within tribal boundaries: 'The Cherokee Nation, then, is a

distinct community, occupying its own territory, with boundaries

accurately described, in which the laws of Georgia can have no force, and

which the citizens of Georgia have no right to enter, but the the assent of

the Cherokees themselves, or in conformity with treaties, and with the acts

of Congress.‘14 The tribes had little trouble in maintaining internal order

until whiteman influence began to break up tribal values and customs. Some

Indian commissioners reported that the per capita annuity payments were

lessing the power of the tribal governments to maintain law and order."15

"'Commissioners of Indian Affairs recognized the strength of Indian

institutions: though it appeared to be the casual white observer that

anarchy reigned in Indian encampments, those societies had evolved their

own patterns of law and order. While they lacked law in the sense of

formal written codes, of course, there were defined customary codes of

'16 Thebehavior enforced by public opinion and religious sanction.

Commissioners, however, did not use traditional Indian institutions to

solve Indian problems. On the contrary, they sought solutions for the
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white culture. An example of this was in 1833 and 1838 when the

Commissioner of Indian Affairs recommended that a general written code

be established for use by the tribes. Instead of using the law to

control its own citizens, the United States increased military personnel

near Indian reservations to keep unscrupulous whites away from the Indians."'7

When the Indians turned to the federal government for justice, more

often than not, they ran into prejudicial attitudes. It was

extraordinary for the murderer of an Indian to be convicted in New England.

It was equally not unusual for horse thieves in Montana to be captured

by federal troops with Indian stock in their possession and then be freed

by a federal grand jury. The courts manifested their prejudice not only

in unequal protection of Indians, but also through judicial decisions

which sharply curtailed the jurisdiction of Indian courts. An example

of this was in 1878, when Judge Parker decided a case involving the theft

of a horse committed by a non-Indian within Cherokee territory. Parker

held in Ex Parte Kenyon18 that the tribal court did not hold jurisdiction

over the non-Indian defendant. "Focusing both on the unrelated sale of

the horse in Kansas and on the defendant's race, Parker said: If there was

any crime committed, at any time, it was committed not only beyond the

place over which the Indian court had jurisdiction, but at the time it

was committed, by one over whose person such court did not have jurisdiction,

because to give this court jurisdiction of the person of an offender, such

offender must be an Indian, and the one against whom the offense is

committed must also be an Indian."19

There were some efforts promoting Indian self-government that were

partially successful. In 1878, a bill to establish an Indian police

force was introduced to Congress. This measure provided for the

organization or reservations of police forces of trustworthy Indians,

under the supervision of Indian agents. The program was greatly underfunded,
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but it succeeded because it met the needs of the Indian society 20. Many

other tribes already had similar police forces for the administration of

law and order.

Another example of effective Indian self-government occurred on the

Yakima Reservation. Here, the reservation was divided into five judicial

districts by the Indian agent there. From these districts, elections

were held for judges among tribal members. The agent found that after a

few years of experience, these Indian judges could try cases successfully.

Some other attempts, however, to expand the powers of local Indian courts

failed. "In 1878 the Society of Friends unsuccessfully presented Congress

with a bill to establish a judicial system affecting all Indians except

the Five Civilized Tribes. The Quaker proposal would have given jurisdiction

over all criminal and civil cases arising on the reservation to courts on

the reservation, presided over by the local federal Indian agenEn .

Further, the defendant would have a right to trial by a jury composed

partly of Indians."22

The conflict over the extent of Indian court jurisdiction reached

the Supreme Court in 1883. When Spotted Tail, a famous Sioux Indian, was

killed by Crow Dog, equally famous; the matter was settled according

to the Sioux code of justice. However, the whites were not satisfied

with Indian justice here, and Crow Dog was prosecuted and convicted of

murder in the United States Territorial Court for Dakota. This decision

was appealed to the Supreme Court. The Supreme Court held in Ex Parte

Crow Dog23 that the murder of one Indian by another Indian on the

reservation was outside of the criminal jurisdiction of a federal court.

"The Supreme Court relied principally on the cultural differences between

Indian and white society. After noting that action of the territorial

court was unprecedented and legally insupportable, the court continued:

Indians are members of a community separated by race, tradition, instincts

QR



of a free though savage life, from the authority and power which seeks

to impose upon them the restraints of an external and unknown code,

and to subject them to the responsibilities of civil conduct, according

to rules and penalties of which they could have no previous warning;

which judges them by a standard made by others and not for them, which

takes no account of the conditions which should accept them from its

exactions, and makes no allowance for their inability to understand

it...”24 In the Ex Parte Crow Dog case, it was another decision that

supported Indian sovereignty.

Congress was quick to react after the Ex Parte Crow Dog decision25

After they overruled the Supreme Court, Congress further infringed

upon tribal court jurisdictions by passing a series of statutes. Federal

courts generally upheld such legislation, while at the same time upholding

the sovereignty of the Indian nations in other cases. Indians them-

selves drew further away from federal policies as more measures

designed to civilize the Indians were passed without consulting those

people who were affected by them.

Congress responded to the public pressure following Crow Dog, by

r)

passing the Act of March 3, 1885"6 , which made seven major crimes by

Indians on a reservation, including the murder of one Indian by another,

subject to federal jurisdiction. In this act, the federal courts were

given jurisdiction over cases that had been declared earlier by the

Supreme Court to be within the exclusive jurisdiction of the Indian

courts. The Major Crimes Act placed the following seven crimes under

federal jurisdiction: manslaughter, murder, rape, arson, burglary.

assualt with intent to kill, and larceny.
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"Congress, under the Major Crimes Act scheme, preserves the idea

that the tribe is the proper authority to regulate conduct (by defining

crimes and then trying offenders) where fairly minor matters are

involved. The tribal council and the tribal courts are almost reduced to

municipal authority over petty offenses. The exercise of tribal

sovereignty may take place without discomfort. The risk of defining

and enforcing major crimes is too great to leave to chance enactment."27

The constitutionalists of the Major Crimes Act were challenged in

United States v. Kagamazs. ”In Kagama, the Supreme Court held that the

law was constitutional and made some revealing remarks which demonstrated

both the frontier prejudices of that era and the patronizing attitude of

the white man's government toward the Indians: 'Because of the local

ill feeling; the people of the States where the Indians are found are

often their deadliest enemies. From their very weakness and helpfulness,

so largely due to the course of dealing of the Federal Government with

them, and the treaties in which it has been promised, there arises the

duty of protection, and with it the power. This has always been

recognized by the Executive and by Congress, and by this court, whenever

the question has arisen.'"29

The court, in noting that state jurisdiction had been excluded with

regard to Indian inhabitants, went on to say: "The power of the General

Government over these remnants of a race once powerful, now weak and

diminishing in numbers, is necessary to their protection. as well as to

the safety of those among whom they dwell. It must exist in that

government because it has never existed anywhere else, because the theatre

of its exercise is within the geographical limits of the United States.

because it has never been denied, and because it alone can enforce its

1

laws on all the tribes."30 This is the basis of "plenary power"3 which

gives the United States jurisdiction of any territory within the United
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States, that is not within the limits of a state, and any offense

committed within this territory whether by a white man or an Indian.

The Major Crimes Act, though representing Indian sovereignty to

a degree also represented a significant step toward assimilation of

the Indian society. "United States v. Whaley32 illustrated the change

in the jurisdictional scheme brought about by the Major Crimes Act. The

Indian defendants in Whaley were charged with the killing of Juan Baptiste,

also an Indian, on the Tule River Indian Reservation. The deceased was

an Indian doctor, who in the course of his treatment of tribal members

had been so unsuccessful as to induce the belief on the part of the tribe

that he had been systemmatically poisoning his patients. Finally, one

Indian, Hunter Jim, a favorite with the tribe, became seriously ill under

the doctor's treatment. The members of the tribe held a council and

informed the doctor that if Hunter Jim died, the doctor would also die.

Jim did die; and a council was held and the four defendants were appointed

to carry out the council's resolution. The next morning the doctor was

shot. If this homocide had been committed prior to the passage of the

Major Crimes Act, the federal court would have lacked jurisdiction. The

tribal council, since it directed the acts of the defendants, would have

granted an acquittal.“33 The Major Crimes Act was the first time that

federal policy imposed American values on solely Indian matters on Indian

land. This Act did not take into consideration the differences in the

American and Indian system of justice. The American standards were

implemented through the federal courts as the federal government

restricted states from exerting their authority over crimes in Indian

country 34.

Conclusion
 

This chapter has examined the Constitution, the legislation of
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Congress, Indian sovereignty, and the problem of Indian jurisdiction. The

legal status of Indian tribes in the United States was focused on in this

chapter. Andrew Jackson, in his State of the Union Address, outlined a

plan to move the Indians westward to keep American expansion going. This

move was also to allow Indians to live peacefully, and maintain their

customs without outside influences or pressures. This plan of Jackson's

was approved by Congress in the Indian Removal Act of 1830. This presented

problems as the Indians resisted. This led to much bloodshed on both

sides.

About the same time that the Indians were trying to maintain their

sovereignty that was in part due to past treaties they had made with

the United States. This led to two important cases, Cherokee Nation v.

Georgia and Cherokee Nation v. Worcester, which upheld Indian sovereignty.

This was eventually overturned by Congress, who further limited tribal

jurisdiction over their own matters when the Major Crimes Act of 1885

was passed. This put seven major crimes committed in Indian land under

federal jurisdiction. This was challenged, unsuccessfully, in the case

of United States v. Kagama, 1885.

Chapter 6 will focus on and examine the allocation of criminal

jurisdiction in Indian country between the federal, state, and tribal

governments.

Criminal jurisdictional allocation in Indian country was actually

formalized in the 1800's. Before that time, the Indians had their own

criminal codes and states often took jurisdiction over a crime if the

crime was committed within its boundaries. However, there certainly were

no clear cut approaches to jurisdiction.

The problems of the early 1800's, relating to sovereignty and legal

rights of the Indians (i.e., Worcester v. Georgia), brought about a

greater awareness of Indian problems associated with self-government and
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law and order. Though in the 1870's the Indian Affairs Commission

recognized the strength of Indian codes of behavior, they did not appear

strong enough to prevent problems related to criminal conduct on Indian

land, including that of non-Indians. Therefore, solutions were sought

from the white society. In the court case, Ex Parte Kenyon in 1878, it

was ruled that Indian courts did not have the authority to try non-Indians.

Self-government by Indian courts fell through also because Indian

judges were only allowed to exercise jurisdiction over offenses that the

United States Government allowed. This caused a loss of confidence in

Indian government by Indians and non-Indians and also meant that the

Indian nation was not really self-governed. In the case Ex Parte Crow

Dog, in 1883, the Supreme Court ruled that the federal government did

not have jurisdiction over one Indian murdering another Indian on Indian

land. However, Congress quickly overruled them.

The jurisdiction of Indian courts was steadily eroding at this

time. Further infringements of their authority came with the Major Crimes

Act of 1885. This gave the federal courts jurisdiction over all major

crimes committed on Indian land. This act is actually what set the tempo

for the current division of criminal jurisdiction between the federal,

state, and tribal governments. State jurisdiction and tribal jurisdiction

were determined by federal authority and the powers of commerce. Public

Law 280, of 1953, was the principal bill that actually shifted the federal

government's power to some of the states. The Indian Reorganization Act

of 1934 was the basis for the tribal government's power today.
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PART II



Introduction

This thesis is a historical perspective of the criminal jurisdiction

problems between the federal, state, and Indian courts concerning

Indian land. Part I focused on the foundation of Indian - United States

Government relations. This covered such important areas as the definition

of an Indian, the Constitutional basis of United States - Indian

relations, early Indian legislation, and problems with Indian sovereignty

and assimilation. The first part of this research was important as it

gives the reader a basic understanding of the foundation of United States -

Indian relations. This foundation set the stage for the various legal

transactions, decisions, etc., that occurred concerning Indians. Most of

the major occurrances that have happened in the United States - United

States Government - Indian relations have been illustrated by cases. Many

of these cases were precedent setting.

Part II will cover the criminal jurisdiction of Indian country. This

will focus on the federal, state, and tribal jurisdiction over crime and

criminal conduct in Indian country. This section will also look at all

the important court decisions and legislation that has had an effect on

criminal jurisdiction of Indian country. Civil jurisdiction will be

briefly examined, too.
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CHAPTER 6



The earlier chapters have studied how the jurisdictional setup between

the federal, state, and tribal courts was set up. This was via legislation

by Congress, the concept of United States sovereignty and its position as

guardian over its ward, the Indians; the Constitutional power of commerce

over Indians, aggressive westward expansion of the United States, United

States recognition of partial Indian sovereignty, and Supreme Court

decisions.

Historically, the United States government has been interested not

only in expansion and control of its territory, but also protection of

the Indian and his culture. This has been through assimilation of the

Indians in part, and preservance of Indian sovereignty over their own

affairs. With there being a thin line between assimilation and sovereignty,

one area of major concern has been criminal jurisdiction in Indian country.

It has been examined, in earlier chapters, how problems have arisen in

trying to determine who has and should have criminal jurisdiction in

Indian country. This is due to the concept of Indian sovereignty and long

established criminal codes or rules of conduct in some tribes v. the

United States' position of jurisdiction over criminal conduct within its

boundaries, yet outside of state boundaries, and the United States

Government's position of guardian and protector over the Indians and

Indian country. In the treaty years, there were some statutes toward

criminal jurisdictional allocation in Indian country; also there has been

some earlier legislation by Congress with regard to criminal jurisdiction

in Indian country.

Overall, the United States government has controlled the jurisdictional

allocation by Congress and Art. 1, Sec. 8, clause 3, of the United States

Constitution and the Commerce Clause. The government's position has been

to have jurisdiction over major criminal conduct in Indian country (the

Major Crimes Act') and allow Indian control over minor offenses. At the
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same time, the state has also wanted some jurisdiction over Indian affairs

within its boundaries. This has been ruled against in some cases by the

Supreme Court (Worcester v. Georgiaz).

Despite the federal government's position toward jurisdiction in

Indian country, there has been some problem and confusion with regard to

the allocation of criminal jurisdiction in Indian country. This chapter

will examine how criminal jurisdiction is determined and allocated in

Indian country.

In determining who has criminal jurisdiction in Indian country, it is

allocated to the federal government, the states, and to the Indian courts.

This allocation is based on (1) the offense involved, (2) the races of the

victim and the criminal offender, and (3) the location of where the offense

occurred. The question of who has Indian country jurisdiction between state

and federal courts is rather simple. What would need to be determined is

the offense involved. If it is a state offense, the state court has

jurisdiction. If it is a federal offense, then jurisdiction belongs in

the federal court. In these instances, it is irrelevant whether the

offender is Indian or non-Indian. The real complication in jurisdictional

issues occurs when tribal court jurisdiction of offenses on Indian

reservations is considered.

Federal Jurisdiction
 

The federal government department that handles the affairs between

the United States and the Indians is the Bureau of Indian Affairs. The

Bureau of Indian Affairs administers and coordinates the federal programs

,for the reservations. The Bureau moved from the Department of War to

the Department of Interior in 1849. All transactions between the United

States wards, the Indian and non-Indians are regulated through the

Interior Department and the Bureau of Indian Affairs. These include

territorial disputes, land transactions, public health services, schools, etc.
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In examining federal jurisdiction, a federal court has jurisdiction

over all federal offenses. There are three exceptions to this. "The

exceptions codified at 18 U.S.C. 11523 , provide that federal jurisdiction

does not extend (1) to the offenses committed by one Indian against the

person and property of another Indian, (2) to any Indian committing any

offense in Indian country who has been punished under tribal law, and (3)

to any case whereby stipulations of a treaty the exclusive jurisdiction

4 In connection with theover such offenses rest in the tribal court."

exercise of federal criminal jurisdiction, Section 1152, of the Criminal

Code, extends the general laws of the United States to Indian country,

other than for those exceptions specified amongst the general laws in

Section 1152 in the Assimilative Crime Statutes. In a recent Supreme

Court decision, William v. United States6, the Assimilative Crime Statute

has been held to be applicable to Indian country. "The effect of that

statute is to incorporate the criminal laws of the several states into

the laws of the United States so the violations will be prosecuted as

federal offenses."7 Despite these exceptions, 18 U.S.C. 1152, a separate

statute, "the Major Crimes Act provides that a federal court has exclusive

jurisdiction over thirteen named offenses even if the offenses are

committed by an Indian in Indian country. These offenses are murder,

manslaughter, rape, carnal knowledge as defined in the statute, assault

with intent to rape, incest, assault resulting in serious bodily injury,

arson, burglary, robbery, and larceny. An important exception to the

Major Crimes Act is that a federal court does not have exclusive

jurisdiction over the thirteen enumerated crimes if a state has validly

O 0 O I I O O 8

assumed jur1sd1ct1on over crimes on an Ind1an reservat1on."
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“Federal courts, other than the Supreme Court, are courts of limited

jurisdictiong. Article III of the Constitution vests the judicial power

of the United States 'in one Supreme Court, and in such inferior courts as

the Congress may from time to time ordain and establish'. The lower

federal courts constitute the 'inferior courts' thus authorized and they

exercise only that criminal or civil jurisdiction which Congress has

vested in them specifically by statutory law. Even that jurisdiction

which has been vested in them can be withdrawn or limited at a later time

by Congress."10

In its exercise of plenary power, Congress has largely excluded,

until recent years, state jurisdiction. Because federal courts are of

limited jurisdiction, in many instances a gap has appeared in jurisdiction".

This gap has been filled by tribal jurisdiction. This situation will

prevail until other legislation is initiated by Congress that will place

Indians in the same status as other United States citizens; that is, under

the jurisdiction of the states in which they reside'z.

"Jurisdictional problems may be statutorily adjusted, of course, by

a state, and the United States where a state relinquishes jurisdiction

over an Indian reservation within its borders, and the United States

extends its jurisdiction generally to cover certain crimes within the

limits of all Indian reservations, the intent of the state and the United

States must be viewed in the light of the history, setting, and purpose

of those jurisdictional acts."13

Congress gave its consent to all the states to assume criminal and

civil jurisdiction over Indian country within their boundaries'a.

Jurisdiction was also granted to specific states, sometimes excluding

certain Indian reservations'5. This jurisdiction grant does not give a

state power to affect the federal trust status of personal property of

16
Indians .
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"Since there is no federal common law of crimes, and because lower

federal courts are courts of limited jurisdiction, a basis for the

exercise of jurisdiction must be found in almost every instance in some

applicable Federal Statute. Under certain circumstances, a de facto

jurisdiction theretofore assumed and exercised by a state may be accorded

great weight where Congress has not prescribed exclusive federal

jurisdiction'7. From the real standpoint of areas of application, the

federal criminal statutes relating to Indian affairs generally are of

two types: (a) those that apply regardless of the place of the offense'B,

and (b) offenses punishable by the United States only when committed

19
within 'Indian country' Most of the federal statutes are of the latter

type and are generally subject to further classification on the basis of

subject matter or identity of person."20

State Jurisdiction
 

In examining state jurisdiction over Indians and Indian country, it

has been pretty limited in itself because of the Constitutional powers

of the federal government. This can be seen in such cases as Worcester

v. Georgia2' 22.and United States v. Kagama

"When justice is effectively administered under state laws or by

state law enforcement agencies, no Court of Indian Offenses presently

23. Jurisdictional conflictswill be established on an Indian reservation

may be statutorily adjusted, of course, by a state and the United States

when they arise. When a state relinquishes acquired jurisdiction on a

reservation within that state, and the United States has, by law, extended

its jurisdiction generally to certain crimes committed within the limits

of 'any Indian reservation', the intent to assume jurisdiction must be

viewed in the light of the history, setting and purpose of the general

legislation."24
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Federal statutes which grant or recognize state power over Indian

affairs fall under two categories: (1) those that apply only to

particular areas or tribes, and (2) those that apply throughout the

United States. State laws and power have been extended by Congress to

Indian reservations for (l) probate matters involving allotments and

(2) laws enacted by Congress for covering health and educational

conditions, and sanitation and quarantine regulations. A third area

of state laws extended to Indian country is by the Assimilative Crime

Act which makes a large number of offenses punishable in federal courts

in accordance with state lawszs.

State courts have criminal jurisdiction over all state offenses

committed outside Indian land, regardless of the race of the offender.

In addition, if the state has assumed jurisdiction pursuant to Public

Law 28026, a state court has jurisdiction over all state offenses even

if they are committed on Indian land. Public Law 280 was enacted by

Congress in 1953. This was declared by the House Concurrent Resolution

108:

"To be the policy of the federal government to, as rapidly as

possible, make the Indians within the territorial limits of the

United States subject to the same laws and entitled to the

same priviledges and responsibilities as are applicable to

other citizens of the United States, to end their status as

wards of the United States, and to grant them all the rights

and prerogatives pertaining to American citizenship. The Act,

as amended, gives Alaska, California, Minnesota (with one

exception), Nebraska, Oregon (with one exception), and

Wisconsin civil and criminal jurisdiction over Indian country.

Section 7, of the Act, gives the consent of the federal

government to any other state which would assume civil or

criminal jurisdiction either by legislation or amendment of

the state constitution, if required."

Public Law 280 dealt with three groups of states in different ways.

depending on the legal needs of the states. "Public Law 280 ceded criminal

and civil jurisdiction directly to one group of statesZ8. It empowered a

second group of states to take jurisdiction over reservations by enactment
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29
of apprOpriate state legislation A third group of states could amend

their state constitutions to assume such jurisdiction3o. Despite its

constitutionality31 , Indian leaders severely criticized the Act for its

destructive impact on tribal sovereignty32. Even in matters solely

involving Indians within Indian territory, state law superseded the tribe's

authority."33

Public Law 280 was pretty vague, at best, and was tough to determine

exactly what Congress meant by civil and criminal jurisdiction. It was

assumed that the termination of federal jurisdiction meant now that the

states held complete jurisdiction over Indians in Indian country. States

under Section 7 of the Act were given the power to assume jurisdiction,

felt that too many problems which had been handled before by the federal

government would be transferred to the state. Therefore, many states

refused to assume jurisdiction without adequate federal assistance to

finance new and necessary programs, and also the requirement of tribal

consent to state jurisdiction. As a resUlt of pressure from tribes and

Indian organizations, Public Law 280 was amended in the 1968 Civil

Rights Act to add a tribal consent requirement to any new assumption or

extension of state jurisdiction over Indians or Indian tribes. This Act

also authorized states to be able to retrocede jurisdiction to the

federal government, only at the government's option. (Public Law 280 is

one of the mostseverepfieces of federal government legislation in terms

of impeding on tribal sovereignty).

Much litigation has arisen from state attempts to extend jurisdiction

over Indian country since Public Law 280 was enacted. Some of the general

challenges regarding Public Law 280 include the fact that Public Law 280

has been challenged as unconstitutional on due process and equal

protection grounds, because it does not apply uniformity to all Indians

in the United States, and because it classifies persons on a tribal basis.
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Public Law 280 has also been challenged as an unconstitutional delegation

of federal power to the states. However, these and other challenges

have repeatedly been rejected by both federal and state courts. As far as

the effect of Public Law 280 on tribal jurisdiction, it is a basic tenant

of Indian law that Indian tribes maintain their internal sovereignty and

jurisdiction except as it is expressly overridden by Congress.

Tribal Jurisdiction
 

A tribal court has jurisdiction over all of the offenses committed on

34
the reservation which violate tribal law "Tribes may set up tribal

courts according to their own practices and customs unless the federal

35
government has withdrawn such authority from the tribes Most tribal

codes limit jurisdiction to cases involving Indian offenders. If the

state in which the reservation is located has assumed jurisdiction, the

tribal court may have concurrent jurisdiction to the extent that tribal

as well as state law has been violated36.

The current form of tribal government stems from the 1934 Indian

Reorganization Act37. Even though this Act was not the first major

38
piece of Indian legislation to emerge from the New Deal ; it had the

most significant impact on tribal authority and self-government. The

Act was drafted by Felix S. Cohen, a Department of the Interior employee,

who went on to publish the book, "Federal Indian Law". The Act was

permissive in nature, and could be rejected by any tribe39. The major

40
features of the Act were, "the termination of allotment , and the

provision of federal legislative authority for tribal self-government4'.

Trusts created under the General Allotment Act were extended indefinitely“,

all unallotted lands were restored to tribal ownership43, and the Secretary

of the Interior was authorized to acquire land for tribes44 and create

45
new reservations The goal of the Act was to allow tribes to elect
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existance as separate people as an alternative to the mandatory

assimilation of the General Allotment Act. The Act permitted those

tribes who elected existence to adopt a constitution and bylaws for

their self-government46, with certain enumerated powers in addition to

any which might have existed under prior law."47 These powers

included negotiation with the federal, state, and local governments,

employment of legal counsel, and prevention of the sale or lease of

tribal lands, or other tribal assets without tribal consent. In

looking at the Indian Reorganization Act; more important than just the

end of allotment was the Act's provisions for tribal self-government.

However, with this clearly being a legislative grant of power, it

really only gave Indians limited powers of sovereignty subject to that

legislation.

In viewing the tribal court jurisdiction with regard to the Indian

Reorganization Act, they actually only have jurisdiction over those

offenses which could be characterized as misdeameanors under state or

federal law. The Indian Civil Rights Act of 196848 , puts a limit on

the punishment which a tribal court may impose to a maximum

imprisonment of six months or a fine of $500.00, or both.

Tribal court authority has been continually challenged in court.

Federal courts, in some cases, have attempted to protect Indian

sovereignty, only to be overruled by Congress. "In Iron Crow v.

49, the authority of tribal courts to impose criminalOglaula Tribe

convictions for offenses against the tribal code was challenged on the

grounds that there was no Constitutional or statutory authority for the

jurisdiction of the Indian courts. The Eighth Circuit upheld the tribal

court judgement, noting that the Constitution clearly recognizes the

soveriegnty of the Indian nations. Furthermore, the court said, 'sovereignty

is absolute excepting only as to such rights as are taken away by the
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50
paramount government, the United States.‘ The court went on to

conclude that Congress had demonstrated a clear intention not to

take away the jurisdictional rights challenged."5'

The Tenth Circuit Court in Native American Church v. Navajo

Tribal Councilsz, upheld the force of Indian substantive laws. The

court found that the First Admendment, right to freedom of religion,

applied only to the federal government, and the states only by the

Fourteenth Amendment and did not apply to Indian tribes. This was

eventually overturned by Congress when it passed the 1968 Indian Civil

Rights Act, which made most of the Bill of Rights, also finding on

tribal courts and governments.

In terms of tribal court authority on non-Indians, the Supreme

Court has found that tribal courts do not have that authority. This

was exemplified in Oliphant v. Suquamish Tribe53 where the court held that

tribal courts have no inherent authority to try and punish non-Indians.

In examining the tribal codes of law and order, it is not possible

to mention them in the same respect as the United States Constitution

or criminal codes, because there are many tribes and each one has its

own regulations and customs. Many of them still have their criminal

codes for serious crimes, such as murder, even though they are no

longer applicable54. Basically, the only law and order codes that are

applicable in tribal courts are those for misdeameanor violations. This

is in addition to the codes of civil conduct in which the tribal

courts do assume jurisdiction.

An example of a tribal code would be that of the Navajo tribe. In all

civil cases, the Court of the Navajo Tribe applies any United States laws

that are applicable. For matters that are not covered by traditional

codes or United States laws shall be decided by the Court of the Navajo

Tribe according to the laws of the state in which they occur. "(1) The
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Navajo Tribal Code, designated Volumes I and II is, at the present time, the

only law that is and will be followed by the Courts of the Navajo Tribe in all

cases litigated falling within their jurisdiction. (2) Though the Courts of

the Navajo Tribe were granted specific authority by Resolution C-09-58 to

adopt rules, pleading, practice, or procedures by the Navajo courts that add

to, that differ from, or that are in conflict with the Navajo Tribal Code.

The Code is still the Supreme Law of Navajoland."55

This is an example of a tribal code that though is an official code, is

in reality a code of conduct under United States law. This is exemplified

by using United States laws that are applicable here in civil tribal court

cases. The tribal court has been more and more limited in actual authority

to impose jurisdiction on any conduct within reservation boundaries. Even

such things as civil matters and minor crimes are under tribal authority

strictly because the United States chose for it to be that way.

Conclusion
 

This chapter has examined the allocation of criminal jurisdiction in

Indian country between the federal, state, and Indian courts. While the

federal government was found to have limited power, they still appear to

dictate the jurisdictional allocation here strictly by the Constitutional

powers granted them. The Major Crimes Act gives the federal government

jurisdiction over all major crimes committed on Indian land. The states have

jurisdiction over state offenses. Public Law 280 gave specified states

complete jurisdiction over Indian country within their territory and also

gave other states the option of doing the same. Indian court jurisdiction

is sometimes concurrent with state jurisdiction. In most cases, however,

their jurisdiction has been limited to minor offenses.

Chapter 7 will outline the actual allocation of criminal jurisdiction

of Indian country between the federal, state, and Indian courts.
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CHAPTER 7



This chapter will focus on the specific criminal conduct in Indian

country and who has jurisdiction.

Crimes in Indian Country
 

"As previously indicated, Congress defined 'Indian country' in 1948].

Before then, since the great bulk of the legislation penalized various acts

committed on Indian reservations or within the Indian country, a question

might arise in any given case whether an offense charged was in fact within

the scope of the applicable legislation. The following general conclusions

serve as guidelines to the historical development of the definition of

'Indian country': (1) Tribal land is considered 'Indian country' for purposes

of Federal criminal jurisdictionz. (2) An allotment held under patent in

fees and subject to restraint against alienation is likewise considered

'Indian country' for purposes of Federal criminal jurisdiction3. (3) An

allotment held under trust patent, with title in the government, is likewise

considered 'Indian country' during the trust period4. (4) Rights-of—way

across an Indian reservation are considered 'Indian country' for some

purposes of Federal criminal jurisdictions. (5) It is questionable

whether land held by an Indian under a fee patent without restriction is

'Indian country' for purposes of Federal criminal jurisdiction; the weight

of authority is that the land is not 'Indian country' within the meaning

of Federal penal statutess, unless it is within the exterior boundaries of

a reservation."7

There was a problem in determining jurisdiction, whether state or

federal. Indians who were allotted were supposed to be under state

jurisdiction as allotment terminated the tribal status and therefore,

federal jurisdiction. However, state law enforcement officers had trouble

distinguishing patent in fee Indians from ward Indians. "In Williams v.

United State58, it was held that the issuance by the United States of a

fee simple patent to land or which an unemancipated Indian ward murdered
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another such Indian, did not remove that land from the reservation on

the jurisdiction of the federal government. However, Circuit Judge Healy

noted that, 'so far as presently concerns the Klamath and certain other

reservations, it appears that Congress has since conferred upon state

courts jurisdiction over crimes committed thereone.'"9 In certain offenses,

the nature of the offense along with the character of locus in quo

determine federal jurisdiction without regard to the question of whether

10
the offender or the victim is an Indian . In other offenses, among other

things, jurisdiction depends upon the persons involved.

Crimes in Indian Country by Indian Against Indian
 

Those offenses committed by an Indian against another Indian in

Indian country are normally within tribal court jurisdiction". ”In

determining whether an offense by an Indian against an Indian falls

within the jurisdiction of tribal courts, we look to federal laws and

treaties largely for the limitations on tribal authority. The most

important of such limitations stems from the Act of March 3, 188512.

This act brought under federal jurisdiction certain offenses committed

by Indians against Indians, notably murder, manslaughter, rape, assault

with intent to kill, arson, burglary, and larceny. In later years robbery.

incest, and assault with a dangerous weapon were added to this list.“13

Some other federal statutes, relating to non-Indian or Indians are

applicable to offenses by Indians against Indians committed on an Indian

reservation.

The federal courts have exclusive jurisdiction over murder or

manslaughter on Indian reservations and the tribal courts may not act to

punish a member of the tribe who has killed another member.14

The policy of the federal government in regard to tribal jurisdiction

over offenses between Indians is embodied in a series of statutes starting

with the Act of March 3, 181715.
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Crimes in Indian Country by Non-Indians Against Indians

In general, offenses committed by non-Indians against Indians are

punishable in federal courts where the offense is specified in the federal

code of territorial offenses.

Federal jurisdiction over non-Indian offenders against Indians was

initially put on a statutory basis by the first Trade and Intercourse

16 (
Act, the Act of July 22, 1790 Chapter 3). Subsequent statutes reenacted

this provision with the general rule of the Act being confirmed by the Act of

March 3, 181717. "The Trade and Intercourse Act of June 30, 183418,

reenacted the rule developed in the earlier statutes. This rule was

subsequently incorporated in the revised statutes as section 2145, now 18

U.S.C. 1152 and 1153. The exceptions contained in section 1152 relating

to offenses by Indians against Indians and to offenders punished by tribal

law have no application to offenses committed by non-Indians against

Indians. The third exception in section 1152, dealing with the case of

a treaty where the exclusive jurisdiction over such offenses is secured

to the Indian tribes might have current application, but no such treaty

"'9 Except for the general statutes.provisions appear to be now in force.

Congress every now and then has enacted various laws to punish

particular offenses committed by non-Indians against Indians within

the Indian countryzo.

Crimes in Indian Country_by Indian Against Non-Indian
 

”An Indian committing offenses in the Indian country against a non-

Indian is subject to the Act of March 3, 1885, section 92', which with

an amendment, became section 328 of the United States Criminal Code of

1910 and now is section 1153 of Title 18 of the United States Codezz.

providing for the prosecution in the federal courts of Indians committing

within Indian reservations any of ten specifically mentioned offenses

23
whether against Indians or against non-Indians." Apart from those ten
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crimes, an Indian committing offenses in Indian country against a non-

Indian is subject to the Federal Code of Territorial Offense524. There

are two exceptions to this: "(a) Where he 'has been punished by the

local law of the tribe', and (b) 'whereby treaty stipulations, the

exclusive jurisdiction over such offenses is or may be secured to the

25 26
Indian tribes respectively.'" The Act of March 3, 1817 , was the

first federal enactment dealing generally with crimes by Indians against

non-Indians in Indian country. "This provision was subsequently

incorporated in section 25 of the Trade and Intercourse Act of 183427,

28
and became part of section 3 of the Act of March 27, 1854 , from which

section 2145 of the Revised Statutes and 18 U.S.C. 1152 and 1153 were

derived."29

Crimes in Areas Within Exclusive Federal Jurisdiction

30

 

"Section 1152, title 18 , extends to Indian reservations, with

exceptions already noted, the general laws of the United States as to the

punishment of crimes committed in any place within the sole and exclusive

jurisdiction of the United States, except the District of Columbia. While

the federal criminal law may seem meager and inadequate when compared to

some state codes, it is supplemental by the Assimilative Crimes Statute3',

which makes acts, not made penal by any other laws of Congress, committed

upon land within the exclusive jurisdiction of the United States subject

to federal prosecution wherever made criminal by state law. Thus, state

criminal provisions can be enforced in the absence of applicable federal

law. If the act committed on an Indian reservation is a crime under

federal law, it must be prosecuted, of course, under that law - not under

state law."32

Crimes in Which Locus is Irrelevant
 

There are certain federal offenses with regard to Indian affairs,

33
such as making prohibited contracts with Indian tribes , purchasing I.D.



cattle without permission34, and stealing or embezzling from Indian tribal

organizations35, that are under federal jurisdiction regardless of the

place of the offense.

Crimes in Indian Country by Non-Indian Against Non-Indian

In general, offenses committed by a non-Indian against a non-Indian

36
in Indian country are punishable by the state for criminal jurisdiction,

in situations where Indians are not involved, an Indian reservation is

normally considered to be a part of the state within which it is located37.

Conclusion
 

This chapter has examined the actual jurisdiction allocation of the

federal, state, and tribal courts concerning Indian land. The result

is that it is a complex and inconsistent setup with regard to jurisdiction

of Indian country. This jurisdiction is divided amongst the federal,

state, and tribal courts on the basis of three variables: races of the

offender and victim, the nature of the offense, and the title or status of

the land in which the offense occured.

Chapter 8 will examine, in brief, the allocation of civil jurisdiction

and some of the related factors connected with it.

As a general practice, the United States Government does not concern

itself with civil disputes concerning Indians against Indians within

Indian territory. However, there is a civil jurisdiction allocation that

contains two suits against or by the Government concerning Indians. In

terms of time, the civil jurisdiction allocation got started in the

early 1800's and is concurrent with criminal jurisdictional allocation.
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CHAPTER 8



Civil Jurisdiction

Jurisdiction as applied to the courts is the power of a court to

hear matters of a justifiable nature arising within the limits to which

the judicial power of those courts extends.

Federal Courts
 

The judicial power of the United States is in the Supreme Court

as well as lower courts. The power comes from the United States

Constitution, Article I, Clause 8, Section 3. "In considering the

jurisdiction of the federal courts, it may be observed that under the

1 and laws2 of the United States the federal courts exerciseConstitution

jurisdiction in two different classes of cases - cases where the

jurisdiction depends upon the character of the parties, and cases where the

3 Forjurisdiction depends upon the subject matter of the suit."

jurisdiction dependent upon the parties, this includes the United States

as the plaintiff, the United States as the defendant, the United States

as intervener; Indian tribe as party litigant, and the individual

Indian as party litigant.

A. Jurisdiction Dependent on Parties
 

1. The United States as plaintiff - "It may be stated as a general
 

proposition that under Section 1331 et. seq. of Title 28 of the United

States Code, the District Courts of the United States have jurisdiction

of all suits of a civil nature, at common law or in equity, in which the

United States is the plaintiff."4

2. The United States as defendant - The general rule here is that
 

the United States cannot be sued in any court, whether federal or state,

without its consents. This consent has been granted with regard to a

6, and this is alsotort claim which accrued on or after January 1, 1945

available to the individual Indian7.
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3. United States as intervener - The question arises as to whether
 

the United States can become a party to a pending suit by intervention,

in view of the established doctrine that the United States cannot be sued

without its consent. "It appears that where an intervention places the

government in the position of plaintiff, as in New York v. New Jersey8,

and Oklahoma v. Texasg, the government may properly become an intervener.

It is clear, however, that if by such intervention the government would

become virtually a defendant in the suit, its appearance as an intervener

would come in dire conflict with the ruling that the United States cannot

be sued. The consent of the United States cannot be given by any officer

of the United States unless authority to do so has been conferred upon

"10
by him by some act of Congress.

4. Indian tribe as pgrty litigant - Though the Indian tribes in the
 

United States territory have some degree of sovereignty, they have been

declared by the Supreme Court not to be states of the Union, or "foreign

nations" within the meaning of Article 111, Section 2, of the United States

Constitution. This gives original jurisdiction to the Supreme Court in

any controversy in which a state or one of its citizens is a party thereof,

and a foreign state and its citizens thereof are parties". As a result,

an Indian tribe, as such, cannot be sued, or sue, or intervene in any

case in which the original jurisdiction of the Supreme Court is invoked'z.

5. Individual Indian as_party litigant - "As a general rule, an
 

Indian, irrespective of his citizenship or tribal relations, may sue in any

state court of competent jurisdiction to redress any wrong committed against

his person or property outside the limits of the reservation'3. But the

mere fact that the plaintiff is an Indian does not vest jurisdiction in

14. This being true, the only grounds upon which athe federal courts

federal court could take jurisdiction of a suit by an Indian would be either

because of diversity of citizenship between the plaintiff and defendant or
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because the cause of action arose under the Constitution, treaties, or

laws of the United States."15

8. Jurisdiction Dependent Upon Character of Subject Matter

"As to the character of the subject matter as an element of federal

jurisdiction, it is to be observed that the cases are considerably in

conflict in determining whether an action arises under the Constitution,

treaties, or laws of the United States. It is quite clear, however, that

the federal question must appear by specific allegations in the bill of

complaint, and not from facts developed either in the answer or in the

course of the tria116. A number of general statutes contain jurisdictional

provisions conferring jurisdiction over defined subjects of Indian concern

17
upon the Federal courts Other statutes contain provisions conferring

jurisdiction over various matters upon territorial courts or courts of

18
the United States in the territories." In addition to these, there are

several special statutes containing jurisdictional provisions, relating

to specific subjects'g.

Other courts concerning civil jurisdiction with regard to Indians

are the Court of Claims, the Indian Claims Commission, the Federal

Administrative Tribunals, the State Courts, and the Tribal Courts.

Court of Claims
 

While the United States cannot be sued without its consent, it can be

sued with its consent. This consent may be conditional: "Conditioned on

the requirement that all sums expended gratuitously by the United States

for the benefit of the tribe or band shall be offset against the amount

found duezo. The burden is on the United States, however, to show that

the expenditures were gratuitiesZI, and on the court to specify which

gratuities are offset against the judgementzz. So far as the Court of

Claims is concerned, its jurisdiction rests upon these general proportions.
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and therefore the extent of that jurisdiction is to be measured by the

provisions of the jurisdictional act of Congress by which it is conferred in

23
particular instances where such jurisdiction is invoked." In other words,

the Court of Claims does not have any general jurisdiction over claims against

the United State524.

Indian Claims Commission
 

"In creating a temporary three-member Indian Claims Commission, Congress

provided in connection with Indian claims arising prior to August 13, 194625,

26 o
a forum for suits against the United States by any 'identifiable group' f

Indian claimants residing in the United States or Alaska covering (1) claims

in law or equity, (2) tort claims, (3) claims based on fraud, duress,

27
unconscionable consideration , mutual or unilateral mistake28, (4) claims

based upon fair and honorable dealings29 not recognized by existing rules

30, and (5) claims based on the taking of lands without pay-

31

of law and equity

ment of the agreed compensation." The Indian Claims Commission was

authorized to establish an investigation division. This division would search

for all evidence affecting each claim32.

Federal Administrative Tribunals
 

The judicial power of the federal government is vested in the Supreme

Court by the United States Constitution. Despite this fact, there are

some matters which relate to the execution of Congressional power by

other provisions of the Constitution which are susceptible of judicial

determination. For these types of matters, Congress may use its own option

as to whether or not to bring the matters within the cognizance of Federal

courts33. Congress may refer these matters to special tribunals if it will

be helpful or essential in carrying into execution powers delegated to it

by the Constitution. When a matter is exclusively before a tribunal due to

an act of Congress, the federal courts have no jurisdiction to reexamine it
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for errors34. The judgement of a special tribunal given the power to pass

upon judicial questions cannot be attacked for mistake or fraud unless

it is proved it is such as to prevent a full hearing35.

State Courts
 

"In matters not affecting either the federal government or the tribal

relations, an Indian has the same status to sue and be sued in state courts

36
as any citizen In matters affecting either the federal government or

the tribal relations, Congress has the power, of course, to vest

jurisdiction in state courts, if it so desires. Limited civil jurisdiction

37
already has been granted to some states , and section 7 of the Act of

38
August 15, 1953 , constituted a standing offer of federal consent to states

to assume jurisdiction."39 The state courts have no jurisdiction in those

Civil matters affecting tribal relations or restricted property of the

Indians unless provided otherwise by Congress, as long as the United

States retains governmental control over them. Other areas in which the

State could assume jurisdiction under certain conditions,such as federally

approved, are questions of jurisdiction concerning determining heirs

and partitions of allotted land controversies.

Tribal Courts
 

The Federal Constitution gave Congress the power to regulate commerce

with Indian tribes4o. This also served as recognition that sovereignty

existed in the Indian tribes since Congress has not withdrawn it, a

quasi-sovereignty still remains in the tribal courts. The authority of

those courts find their statutory support in Title 25, U.S. Code, Section

2, as well as other Congressional appropriations made for Indian courts4'

An Indian tribe has the power to confer upon the jurisdiction of its own

court for controversies involving Indians and decision rendered by tribal

42
courts in cases properly within their jurisdiction are recognized .

65



There is always the question as to how far the power to confer

upon tribal court jurisdiction has been exercised. This matter has been

left primarily to the tribes themselves. "One of the few federal

statutes which appears to recognize tribal jurisdiction over civil

cases is Section 229 of Title 25 of the United States Code43. This

statute provides that where injuries to property are committed by an

Indian, application for redress shall be made by the apprOpriate federal

authorities 'to the nation or tribe to which such Indian shall belong,

for satisfaction'. It has been noted by the Solicitor for the Interior

Department44 that this provision assumes that the Indian tribe has the

means of compelling return of stolen property or other forms of

satisfaction where its members have violated the rights of non-Indians."45

Aside from this general statute, there was a special provision made

by federal law with respect to the tribal courts in the Indian

Territory. "The jurisdiction of these courts, both in civil and in

criminal matters, over Indians belonging to the same tribe, was specifically

recognized by the Act of May 2, 189046 , which provided for a temporary

government for the Territory of Oklahoma and enlarged the jurisdiction of

the United States court in the Indian Territory. Under sections 30 and

31 of this act, the exclusive jurisdiction preserved to the judicial

tribunals of the Indian nations in all civil and criminal cases was

limited to those cases in which 'members of said Nations' were the sole

parties, which creates an ambiguity as to the meaning of the words 'only

parties' or 'sole parties'".47

Conclusion
 

This chapter examined the Civil jurisdiction allocation of Indian

country. For the federal courts, the jurisdiction is dependent upon the

parties, and upon the character of the subject matter. For federal
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jurisdiction, dependent upon parties, the jurisdiction depends upon the

United States as plaintiff, defendant, intervener, and Indian tribes as

party litigant, or an individual Indian as party litigant. Other areas

of civil jurisdiction vary depending upon whether it is written the

Court of Claims, the Indian Claims Commission, the Federal Administrative

Tribunals, the State Courts, and the Tribal Courts. This chapter has

examined the Civil jurisdiction allocation of Indian country and the

important cases on legislation that pertain to it.

Chapter 9 will focus on American Indian sovereignty in both the

eyes of the Indians and the federal government.

American Indian sovereignty and the problems surrounding it has

gone on since the English settlers first arrived on North American soil.

Indian sovereignty claim is really the basis for the gap between Indians

and the United States. Though by right, or perhaps because they were

here first, Indians may have a claim to being sovereign. However, to

begin with, they are not recognized internationally as sovereign. When

the non-Indians took control of this territory, mostly through force,

they actually became the sovereign of this land.

Indians have fought for their own sovereignty within the United

States limits throughout American history. This effort has been through

continual resistance dating back to the treaty years of the 1700's and

1800's. The sovereignty of Indians as an independent unit has been

partially recognized and at the same time denied through such measures

as the Indian Removal Act of 1830 and the Indian Reorganization Act of

1934. Sovereignty has been fought for and tested in many court cases.

The two most famous cases are Worcester v. Georgia, 1832, and Cherokee

Nation v. Georgia, 1831. These cases affirmed the sovereignty of the

Indian nations as a whole, but within the sovereign authority of the

United States within this territory.



In retrospect, the United States is the actual sovereign within

United States territory, as they accept their relationship to the Indians

as that of a guardian to its ward. However, the Indians have-some

degree of sovereignty within their own culture and outside that of the

United States culture and are recognized as such. There will be a

continual struggle and resistance by the Indians until they realize

such rights as hunting and fishing, etc. uninterrupted.
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PART III



Introduction

Part II has studied the allocation of criminal jurisdiction in

Indian Country. It examined the individual roles that the federal, state,

and tribal courts played in criminal jurisdiction in Indian country. It

also examined important legislation and cases that were instrumental in

determining jurisdictional allocation. Civil jurisdiction was looked at,

too. This jurisdiction varies and is dependent upon the parties involved,

the subject matter, and the court.

Part III will examine Indian sovereignty and various related areas

such as civil rights, Indian resistance, self-determination, etc. Part

III will also look at the problems in the jurisdictional setup, what some

of the criticisms of this setup are, and what solutions can be offered. A

personal opinion of the entire subject matter will be the focus of the

last chapter in this section, as I will examine my view of the

jurisdictional setup and what I see as alternatives to the present system.
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CHAPTER 9



American Indian sovereignty has been examined throughout the first

eight chapters in terms of defining it, assessing itleqitimately viewing

its relation to the United States and the United States government,

viewing its recognition in terms of the United States Constitution, Supreme

Court and lower court cases, etc.

This chapter will focus on actual American Indian sovereignty in

terms of tribal self-government, rights, and United States recognition.

First of all, the chapter will examine the concept of Indian sovereignty

in terms of international law and recognition.

International Law
 

Initially, European citizens traveled to North America, discovered it,

established settlements on it, made claims to it for their sovereign

nations, and engaged in war with the native inhabitants. In 400 years, the

conquest of North America was complete. Without a doubt, the American

colonists represented the sovereignty of their mother country, Great

Britain. Equally true is the fact that the various Indian tribes were

sovereign states]. Certainly before the Europeans arrived, the tribes

exercised total self-government over the lands that they occupied without

outside influence. What effect, in this case, did the European "discovery"

and conquest have on the status of Indian tribes within the doctrine of

international law?

"A state can acquire sovereignty over territory in various ways, two

of which are conquest and cessionz. A state acquires sovereignty over

the territory of another state by conquest under two sets of circumstances:

(a) where the territory annexed has been conqured or subjugated by

annexing state, (b) where the territory annexed is in a position of virtual

subordination to the annexing state at the time the latter's intention of

annexation is declared...Conquest of a territory as under (a) is not

sufficient to constitute acquisition of title; there must be, in addition,



a formally declared intention to annex3.

On the other hand, a state acquires sovereignty over the territory

of another state by cession, when the ceding state transfers its

territory to the acquiring state: Cession rests on the principle that

the right of transferring its territory is a fundamental attribute of

lthe sovereignty of a state. The cession of a territory may be voluntary,

or it may be made under compulsion as a result of a war conducted

successfully by the state to which the territory is to be ceded. As a

matter of fact, a cession of territory following defeat in war is more

usual than annexation."4

When you apply these general international rules to the historical

reality of Britain, and later American claims to the United States, it

becomes clear that the effect of cession and conquest leaves the Indian

tribes with no internationally recognizable claim to sovereignty over

any part of the territory now a part of the United States. The truth

is that the Indian tribes were conquered.subjugated, and more or less

put into a position of virtual subordination. The United States had

declared an intent to annex the lands it claimed. Those lands not taken

in combat were involuntarily or voluntarily ceded to the United States

by treaty and agreement.

"At least one international tribunal is in accord. In the case of

Cayuga Indian claims (Great Britain v. United States)5, Great Britain

attempted to sue the United States on behalf of the Cayuga Indian Nation.

The tribunal held that the Claim could not be maintained on behalf of

the Cayuga Nation, but only 'on behalf of the Cayuga Indians in Canada',

because the Cayuga Nation, 'an Indian tribe (many of whose members were in

the state of New York, not in Canada)...is not a legal unit of international

law.'"6
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It has been determined that Indian tribes are not recognized as

sovereign internationally. We have also realized through the earlier

chapters that the United States is actually the real sovereign power

of this territory and only respects Indian sovereignty to a very small

degree. Nonetheless, let us examine Indian sovereignty here in the

United States more Closely.

Civil Rights
 

In terms of civil rights under tribal government, Indian tribes do

have some degree of sovereignty. However, it is sovereignty that is

given to them by the federal government.

Santa Clara Pueblo v. Martinez7, decided in 1978, was the first

Supreme Court review of the Indian Civil Rights Act of 19688. "The

Indian Civil Rights Act reflected a majoritarian view9 that all Indian

tribal governments must be required to respect the rights and liberties

of persons coming under their authority'o. While Indian tribes are not

11
bound by the United States Constitution , they are bound by acts of

CongreSS, which have been held to have plenary authority over them'z.

Consequently, the Indian Civil Rights Act, which makes the Constitutional

guarantees of liberty and property binding on Indian tribes, has the effect

of creating new rights against tribal governments. Strictly speaking, it

is inaccurate to call them Constitutional rights, since they derive from

statute. The statute repeats the language of the Constitution, however,

13, with someand covers most of the rights and liberties found there

notable exceptions. These exceptions were intended to avoid infringing

upon the rights of tribes to preserve their identity and cultural

autonomy."14

In viewing the tribal court system, sharp contrasts are apparent.

The existence of most tribal courts comes from the tribe's legislative

bodies'S. Tribal constitutions generally assign the central role in



tribal government to the tribal council rather than providing for co-

equal branches. Tribal courts are, overall, the creation of ordinances

enacted by the tribal council'fi. As a result, there exists a different

relationship between the judiciary and legislature in Indian and

American governments. The roles of tribal courts in tribal government

have been pretty limited, historically. In addition, not many of the

tribal judges have had any formal training in law. This has a great

impact on the respect of tribal members and other agencies of tribal

government for the tribal courts'7.

How one can better understand how the American systems and

influence can also impinge on Indian sovereignty. Though the Indian

government and court system may not be on the same level as the United

States system in terms of sophistication, and education, it is

apparent that the Indians themselves feel the United States's presence

in determining their own acceptance of Indian government.

Bureau of Indian Affairs
 

In observing Indian resistance today, one area in which the Indians

have had problems is with the Bureau of Indian Affairs. While their

role, historically, is supposed to be one of protecting the Indians, it

is actually the source of the greatest exploitation of the Indians. The

Indians have little to say regarding their own services or property. All

transactions between Indians and non-Indians are regulated through the

Bureau of Indian Affairs. The problems of the Indians go on and on. Infant

mortality is twice that of the rest of America; there is a 50% high school

dropout rate, life expectancy on an Indian reservation is only 43 years, etc.

These are hardly statistics which one could be satisfied with. Since the

Bureau of Indian Affairs runs all of the Indian affairs, it seems apparent

that something is not going right.



Land and Water Rights

In the original treaties with the various Indian nations, the

United States Government guaranteed these nations the utilization and

possession of both water and land. Under the terms of the treaties, the

federal government was legally obligated to protect Indian possessions

from violations by state and local authorities, and private citizens.

Nevertheless, the government has not provided this protection. Not only

that, but the federal government itself has violated the treaty rights.

Presently, there are many tribes waging legal battles for control over their

rightful lands and waters. The following case is a sample of such a

legal battle.

"The Seminole - in Florida, as in California, the United States

Claims Commission has recognized Indian title to 80% of the state. The

Seminole tribe, though it made treaties with the United States, resisted

the 'removal' policy and was not defeated in its wars. Thus, it never

legally signed away its land rights. The Court of Claims estimated the

lands to be worth $50 million, but Congress decided to pay only $12 million.

All claims are based on land prices at the time they were stolen. The

Seminoles have refused the payment, demanding their land. Their tribal

leaders have compared the $12 million with the figure of $350 million

given by the United States to anti-Castro Cubans."18

Hunting_and Fishing_Rights
 

Hunting and fishing rights were also guaranteed in the original

treaties with the Indian nations. Nonetheless, Indians have been

constantly prevented from exercising these rights. Hunting and fishing

is not merely a form of recreation for Indians; it is their livelihood.

as most of the reservations are extremely impoverished.
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Indians have waged many legal battles in response to the curtailment

of their rights. There have been many demonstrations, some of them

resulting in violence.

The poor quality of both fish and other meat products sold on the

reservations make it almost a necessity for Indians to be able to hunt

and fish. The following cases are isolated examples of legal struggles

for hunting and fishing rights for Indians.

"In a dispute over licensing, the Solicitor General ruled for the

Bureau of Indian Affairs, in 1936, 'though hunting rights of the

Minnesota Chippewa were not written into the treaties, they are still to

be upheld by virtue of the larger rights possessed by them on land

occupied and used'. The customary rights of a tribe remain inviolable

unless specifically rescinded in treaties. Thus, the Red Lake tribe of

Chippewas was not required to purchase the licenses and migratory bird

stamps in order to hunt ducks, geese, etc."19

In another case, the federal government ruled in 1969 that the

Indians throughout an eight state region of the Southwest and the Rockies

could not gather pinyon nuts unless they pay a tax. This harvest has

been of economic importance to Indians for centuries, providing not only

a major food source but a commercial base as well.

Self-Determination
 

The Indians resistance has picked up in recent years. Self-

determination and sovereignty is very important to them now. This is

important to them because they are culturally different, religiously

different, etc. Also, the great infringements on Indian sovereignty

make them more determined than ever. The problems that the Indians

have encountered with assimilation have been the complete failure of

education programs for their people, cultural genocide, continual rejection

of Indian projects geared toward self-determination, violation of their



rights, etc. Until there is clear recognition of Indian sovereignty,

rights and self-determination, there will always be Indian resistance.

The Sovereign Immunity of the Tribe

A key to being truly a sovereign entity is a nation's power to make

itself exempt from a suit. Indian tribes do not have this power in and

of itself. Congress may authorize suits against tribes. In United States

v. United States Fidelity Companyzo, the Supreme Court said: "These Indians

are exempt from suit without Congressional authorization. It is as though

the immunity which was theirs as sovereigns passed to the United States

21
for their benefits, as their tribal properties did." Indian tribes do

have conditional immunity from suits.

Conclusion
 

This chapter has taken a broad observation at some of the key areas

associated with American Indian sovereignty. While the Indians are not

recognized as sovereign internationally, they do possess some degree of

sovereignty here in the United States. This has been recognized in some

court cases, some legislation, etc.

Overall, the Indians Clearly are not really recognized as a sovereign

entity within the United States. There have been great infringements on

Indian sovereignty throughout American history, whether it was violence.

federal and state infringements on Indian sovereignty, violation of

Indian's hunting and fishing rights, etc. With this, there has been

continual Indian resistance to assimilation and violation of their rights.

"Largely through his own effort, the tribal Indian is no longer the

22. His efforts have raised the question whether hisforgotten American

sui generis role in the federal system can or should survive. It has been

said that 'to the extent the tribal Indian asserts an inherent right or

tribal self-government, he has not truly manifested his consent to be

“If



governed wholly under the internal government set forth in the Constitution'23,

Many tribal Indians would heartily agree with this appraisa124. The

Constitution was not designed with tribes in mind. Congress has been

caught between changing tides of opinion running from full separation

to total assimilation, but neither is immediately achievable. The reality

is that the tribe cannot be separate, if only because historical forces

and the Indian's already achieved partial integration are irreversablezs.

The effort must be to find some imaginative accomodation of tribal

interests in cultural identity consistent with the federal system and the

near certain assimilation of the tribe in the future."26

This chapter is not meant to be confusing with the theme of the paper.

It is simply meant to give the reader a basic understanding of American

Indian sovereignty in terms of United States recognition and Indian self-

determination.'

Chapter 10 will review the problems in jurisdictional allocation and

some of the solutions that can be offered.
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CHAPTER 10



Two things have been determined throughout this paper in terms of

criminal jurisdiction on Indian land. One is that criminal jurisdiction

is determined by a complex and inconsistent body of law which more often

than not makes it incomprehensible to the people who live under it. The

other is that the existing jurisdictional scheme has been responsible

for erosion of tribal sovereignty, and has continued to impede the Indian

effort toward self-determination.

The magnitude of this subject prevents identification of all the

existing problems; and equally prevents the proposal of all possible

solutions.

(1) One disadvantage of the three-fold jurisdictional system of

federal, state, and tribal governments - courts over criminal jurisdiction

of Indian country is the confusion and sometimes duplication of law

enforcement efforts. The majority of problems in this area are those of

definition. Application of the rules governing jurisdiction may prove

to be difficult in cases where the race of the victim or the offender is

not known, difficult in those cases when the status of the place of the

crime as Indian land is unclear], and difficult in multi-racial offenses.

There are basic jurisdictional problems in determining what is

Indian country and who is an Indian. To be able to deal more effectively

with these problems, Congress should eliminate some of the many

definitions of an Indian to allow tribal courts a greater degree of

territorial jurisdictionz. With respect to the fact that the tribe bears

the burden of territorial violations, it should be empowered to prosecute

such offenses without the difficulties of determining the race of the

offender. The effect of this would be to clarify the bounds of federal

and state jurisdiction as well.

"One solution to the problems which the definition of 'Indian country'

poses is that in checkerboard areas, i.e , areas in which Indian land is
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interspersed with non-Indian land, the definition Should reflect the

predominant character of the land3. For example, land primarily occupied

by Indians should be classified as Indian country for purposes of

allocating criminal jurisdiction. Similarly, land occupied primarily by

non-Indians should be excluded from the definition of Indian country.

This proposal would increase the scope of tribal authority in non-

reservation land inhabited by Indians with the desirable effect of

encouraging Indian self-government and tribal institutions."4

(2) A second major criticism of the existing jurisdictional setup

deals with the impact of Public Law 280. There has been sharp criticism

of the effect of Public Law 280 on Indian self-government by Indian

leaderss. Some of these leaders have referred to thoselands under state

jurisdiction as lawless no man's land. The states not only have failed

to assume the responsibilities of Public Law 280, but they have also

impeded Indian's efforts toward tribal sovereignty6.

The result of the three-fold approach of Public Law 280 has been a

lack of national uniformity in state - tribal relations. "California has

jurisdiction with respect to all reservations for both criminal and civil

matters. On the other hand, Mississippi exercises no jurisdiction under

Public Law 280, and thus all reservations in Mississippi are under federal

jurisdiction7. More confusion is added by a provision which permits

retrocession of any measure of jurisdiction to the federal government

after once assumed by a state pursuant to Public Law 2808. Although this

measure was to provide the means of returning jurisdiction to the Indians

via the federal government, an insufficient amount of effort has been spent

on plans to prepare the various tribes to use the retrocession provision to

9
their advantage."

(3) A major question that has not been answered is the extent to

which Indian tribal courts may exercise criminal jurisdiction over non-



Indians who commit offenses in violation of tribal law on Indian

reservations. In Ex Parte Kenyon10 in 1878, a Circuit court held that

the Cherokee Nation did not have jurisdiction over a non-Indian United

States citizen residing in Kansas. The court ruled that the offender

must be an Indian before the tribal court has jurisdiction".

12
"The Kenyon decision is regarded as having heavily damaged Indian

sovereignty. Kenyon is still relied upon as authority for denying tribal

13. Several Indiancourts criminal jurisdiction over non-Indian offenders

tribes have recently challenged this holding and have, on their own

initiative, assumed jurisdiction over non-Indians within their

reservation'4. The tribes have sought to justify this assumption of

jurisdiction by enacting ordinances which stipulate that any person who

enters the reservation by virtue of his entry impliedly consents to the

jurisdiction of tribal courts.”5

In a recent study on the American Indian and justice, the National

American Indian Court Judges Association conducted several interviews

with reservation Indians between July 1, 1972 and December 1, 197316.

The results of these interviews were that many Indian leaders and law

enforcement officials believe that Indian courts and policy must have

jurisdiction over non-Indians. There is also a considerable amount of

resentment on the part of the Indians concerning the double standard which

results when non-Indians are not made subject to tribal laws. The

situation is even more pronounced when an Indian is punished under tribal

law for a misdemeanor and the Indian's non-Indian accomplice is set free.

The resultant effect of this is to engender in tribal members a mistrust

of the law, and this is demonstrated by frustration, hostility and a

feeling that the law is grossly unfair'7.

"The implied consent ordinances are a desirable means to remedy some

of the jurisdictional confusion. The Solicitor General of the Department
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of the Interior has challenged the legality of such ordinances'8. Thus,

the viability of this Indian-initiated remedy is hindered by the 1878

Kenyon ruling and the recent 1970 opinion of the Solicitor General.

Opposition to implied consent ordinances is not justified. A state can

legislate for its general welfare by the means of implied consent

jurisdiction over non-residents'g. Indian tribes, recognized as sovereign

20
dependent nations , should be allowed to promote tribal welfare by

obtaining implied consent jurisdiction over non-Indians on reservations."2'

(4) The funding for the administration of criminal justice in Indian

country is very limited. The federal, state, and tribal governments

experience problems in this area.

Things such as investigation difficulties, distances, and limited

personnel for reservation caseloads hinder the federal government. Many

Indians complain that those Indians who commit the most serious offenses

either go unpunished altogether or only receive the misdemeanor sentences

of the tribal courtszz. State governments more often than not fail to

provide adequate enforcement services for reservations, mainly because

those taxes that are normally available for law enforcement purposes cannot

be collected in Indian country23. The tribe's own judicial systems are

ineffective because they lack the monetary and personnel resources necessary

to pr0per1y operate them. Indian tribes vary in areas such as traditions

and customs, the amount of land in the reservation, and their economic

assets. Programs toward adding to tribal resources to result in more

effective tribal courts are lacking at both the federal and state level.

"Federal policy in its reliance on state jurisdiction (where the

state has assumed jurisdiction under Public Law 280) and federal

jurisdiction ignores the tribal court's potential to function most

effectively as the authority most directly involved with the affairs of

the Indian reservation. A change in policy is suggested. Remedial action
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would require increased federal funding for tribal judicial systems and

training programs for tribal personnel. These efforts would conceivably

offer two benefits. First, by dealing directly with the needs of the

tribal community, the administration of justice would be more effective.

Second, this would encourage the tribes in their effort to promote

internal sovereignty.”24

Conclusion
 

This chapter has examined the complexity of the criminal jurisdiction

allocation. It has looked at some of the criticisms of the present three-

fold setup as well as some suggestions and possible solutions for

improvement of jurisdictional allocation of Indian country.

The complex system of criminal jurisdiction is a problem unique to

those Native Americans residing in Indian country. Indians, as citizens

of the tribal, state, and federal governments, must deal with multiple

and often conflicting assertions of authority. To alleviate the problems

connected with the present division of criminal justice, several things

would be required: (1) recognition of Indian self-determination and

tribal integrity, (2) legislative and judicial attention, and (3) a balance

of concession somewhere between the United States Government's role of

power, control, and authority over the Indians and the Indian's continual

attempt at self-government.
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CHAPTER 11



The topic of historical perspective of the criminal jurisdictional

setup, and the resultant problems of Indian country has been very

interesting. This chapter will be devoted to my personal opinion of this

subject matter.

The Constitution
 

In reviewing the historical shaping of the United States - Indian

relations, let's take a look at the Constitutional section which is the

real basis of United States - Indian interacting. Article I, Section 8,

Clause 3 is the section of the Constitution which gives Congress the power

to regulate commerce with the Indian tribes. The United States Government

used this commerce clause as the means for all dealings with Indians,

simply for lack of any other passages in the Constitution that mention

Indians in any real sense. With the United States being a democratic

nation, they probably wanted to make any and all moves within the limits

of the Constitution. They, therefore, used that commerce clause as their

justification for the poor way in which Indians were treated in the past

and the way that they continue to be treated. It is interesting to note

that the Constitution, being the powerful document that it is, failed to

mention hardly anything about the Indians who had already occupied this

territory. In the book, "The Federalist Papers", the few words mentioned

in the book were negative toward the Indians. It is hard to imagine that

great men held in such esteem such as Hamilton, Madison, and Jay, could

be willing to look at a fellow human being as a savage. With those

shapers of the Constitution having the opinion that they had of the

Indians and with American policy toward Indians based upon an interpretation

of the little said about them in the Constitution, it is little wonder that

the Indians have been humiliated, abused, and robbed of their homeland.

Defining the Indian
 

The varying definitions of the Indian, Indian country, and Indian title



are broad, unclear and sometimes overlapping. It is certainly important,

in terms of criminal and civil jurisdiction, that there is a basis upon

which an Indian can be determined. This is necessary for many reasons

including the determinate of what court has jurisdiction, whether a crime

is a misdemeanor or'a felony, the amount of governmental financial

assistance one is entitled to, etc. However, in many cases the federal,

state, and even the tribal courts and governments have a different

definition of what an Indian is and what constitutes Indian country. This

tends to be pretty confusing not only for the different governments but

also for Indians and non-Indians. In addition, many of the definitions

used are devised and suited to the advantage of the particular government

that established the definition. I feel that a universally accepted

definition of an Indian and Indian country should be made applicable to

all governments and their laws relating to Indian affairs. This would not

only eliminate a lot of the confusion resultant from the current diverse

definitions, but would also make the definitions of Indians, Indian

country, and Indian title clear and singular so that they can apply to all

Indians.

Early Legislation and Treaties
 

The early legislation and treaties between the Indians and the United

States Government stem from a common base; expansion. The various trade

and intercourse acts were specifically designed by the federal government to

limit state and individual dealings with Indians. At the same time, the

federal government's intentions were to establish control of Indians and

what they could and could not do. It seems that this was the government's

early effort; to establish sovereignty over the Indians. With the

federal government controlling the interest in Indians, it has allowed them

to almost totally control all matters of importance concerning the Indians

of the United States.
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The treaties between the United States and the Indians were totally

self-centered by the federal government. The government's efforts were

strictly for expansion and did not really concern itself with the

resultant plight of the Indians. Not only the federal government, but

the state government as well accomplished much of their treaties with

the Indians through trickery, deceit, forgery, broken promises, etc.

Such unjust practices had a great effect on the United States Government -

Indian relations. It gave the United States more land and expansion as

the Indians either gave up their property through illegal treaties, force

unfair treaties, or bribery. This led to many deaths of Indians due to

disease, starvation, battle as they were forced to do different things

that were to their disadvantage. Much of the problem with the treaty

making has surfaced today with the Indians having problems with fishing

and water rights, rightfully owned territory, taxes, sovereignty, etc.

Regardless of whether or not the Indian treaties were legal or not,

they definitely were not fair and totally to the advantage of the United

States. It was these treaties that really constituted the foundation of

United States - Indian relations. With these treaties being unfair from

the beginning, it constitutes an asterisk next to the United States'

remarkable progression in two hundred years.

The Legal Status of Indians
 

The government's Indian Removal Act and its partial recognition of

Indian sovereignty was again strictly an American government effort at

expansion and sovereignty. With Andrew Jackson's State of the Union

message outlining the Removal Act, it was clear that the Act was strictly

a means to allow the government to expand legally. In a sense, the Act

also was for the protection of the Indians. As the settlers were going

to expand by force, if necessary, the Indian Removal Act allowed the

Indians to move westward on their own. If they did so, they were allowed

“I.



partial self-government as long as it did not infringe with the United

States laws or interests. The Removal Act did not really give the

Indians a Choice. They either moved westward voluntarily or stayed

at the risk of losing their life. This led to some fights and efforts

by the Indians to keep their land. In the end, the Indians were

virtually stripped of everything. This is reflected today by the poor

living conditions on Indian reservations.

Criminal Jurisdiction in Indian Country
 

The allocation of criminal jurisdiction in Indian country is rather

unclear, overlapping and strictly to the advantage of the United States

Government. The government has jurisdiction over the major crimes

committed on Indian land. The state government has jurisdiction over

some crimes within state boundaries and some of them have jurisdiction

over major crimes through Public Law 280. The Indian government (courts)

have very little criminal jurisdiction, even though Indian country is

under its territory and certainly within its jurisdiction.

The writer's assessment of the criminal jurisdictional setup is that

it is unfair, biased, to the federal government's advantage, unclear,

inefficient, etc. It is quite unfair and inefficient for several reasons:

(1) the federal or state governments often will not send officials to

investigate offenses on Indian territory due to lack of concern, higher

priority events, the time it takes to travel there, and monetary expenses

that may be involved. The Indian courts, in these instances, cannot really

do anything about these crimes because they do not have jurisdiction.

(2) The Indian courts have no jurisdiction at all over non-Indians.

Therefore, given the lack of the United States Government concern over

prompt attention to criminal matters on Indian land, it would not be

very difficult for a non-Indian to use that to his advantage. (3) Indians
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who live on Indian land can also take advantage of the lack of real

authority of major crimes on Indian land. (4) Given the minimum control

that they have over major criminal conduct, the tribal officers tend to

have a dim effort on criminal conduct on Indian land. This is also

reflected in minor criminal conduct. (5) Though most Indian tribes have

their own criminal codes for all criminal conduct on Indian land, they

are really obsolete.

The tribal courts need to have more authority and power in criminal

conduct and control of this conduct on Indian territory. They will never

have complete control over all criminal conduct on Indian land. It is

important that the tribal courts have more input in major criminal problems

that occur on Indian land for better efficiency and effectiveness. In

the present system, the tribal court authority is barely more than that

of a figurehead. They have virtually no power unless the federal

government gives it to them. The federal government does not bother to

concern itself with very minor criminal conduct and Civil disputes.

This is an insult to the Indians, as the government is telling them

that theyvfill control everything that is important with regard to their

lives, but they can maintain their sovereignty on issues such as

marriage. The present setup of criminal jurisdictional allocation also

holds true for civil jurisdiction. The same solutions for civil

jurisdiction are necessary.

Indian Sovereignty
 

Indian sovereignty is basically unrealistic in terms of its

definition. The Indians have no international recognition of sovereignty.

The United States clearly has sovereignty of every area of major

importance in United States territory concerning Indians. Any mention

of Indian sovereignty is strictly a figurehead position or a degree of

sovereignty granted to them by the United States Government. Once the



United States acquired control of the territory through treaties, land

ceding, trickery, the Indian Removal Act, etc., they have solidified their

claim to sovereignty.

Even though the Indians claim such rights as hunting, fishing, and

water, etc., via early treaties, they are fighting a losing battle. Some

of the rights of Indians are still protected, but it is because the

United States wants to do it. It may be due to honor or might be out of

slight compassion. Nonetheless, it has become quite apparent that the

government can decide and thereon treat the Indians in any way that they

desire. This can be seen throughout the history of the United States -

Indian relations.

Analysis

The overall analysis of United States - Indian relations and criminal

jurisdiction in Indian territory is that the system is totally unfair and

geared toward the United States Government and its people. From the very

beginning of the United States - Indian relations (treaties, and Article I,

Section 8 of the Constitution), it has been clearly evident that the

Indians were not thought of in the Constitution and the treaties were

to the advantage of the United States Government. This has pretty much

set the example for all United States - Indian relations since that time.

The criminal jurisdictional allocation is clearly one-sided (geared toward

the United States) and the tribal government has virtually no authority.

The United States is the real sovereign power in this territory. The

Indian has been constantly abused and taken advantage of.

Solutions

(1) The Indians should be allowed to maintain total sovereignty

and maintenance of their culture (those that want to) as a test to see

if they can accomplish it in an orderly fashion.
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(2) All criminal jurisdiction in Indian territory should be under

the jurisdiction of the tribal courts with an American school-trained

set of officials or, perhaps, an American committee that could help

administer and set up the court system.

(3) The Indians should be assimilated more into American society

in terms of education, American methods, etc. and be allowed to use

their increased knowledge to administer their own culture better.

(4) More of the original treaties between the Federal Government

and Indians should be honored to allow the Indians some of the rights

which they are entitled to,without harassment, such as fishing and

water rights, etc.

(5) There should be a continual effort on the part of the American

government to achieve better relations and communication with the

Indians.

Reflection
 

Reflecting on the Indian plight, there is no question in my mind

that they have suffered greatly. The United States Government has taken

advantage of and used the Indians to their own means. Though the

Indian problems have been vast, they constitute another form of hardship;

that a race has had to suffer in the United States. Slavery and the

resultant racism and prejudice accompanying it is another form of

hardship evident in the United States.

Conclusion
 

This thesis has examined the criminal jurisdictional setup of Indian

country and the problems associated with it. To do this, it has reviewed

the definitions of Indians and Indian country, the Constitutional basis

for United States - Indian interaction, important legislation regarding

the shaping of the United States - Indian relations and jurisdiction, and
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the concept of Indian sovereignty. This has been accomplished with

the use of research materials and by using cases that were either

precedent setting or clear examples of the subject matter.
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APPENDI)’.

Jurisdictional Allocation and the Lifect of Public Law 280

The following list, which is a partial listing of the many possibilities involved,

is offered for illustrative purposes only to indicate how the variables in a specific

case can be used to determine the selection of the proper court for jurisdictional

purpoSes:

Defendant Victim ’h'pt of Offense Locus of Crime Court

Indian India-n Misdemeanor, tribal Reservation Tribal

” ” Mimlameanor, state Off Reservation State

” ” \lisc meanor, ederal , Off Reservation Federal

" ” “Majoi Crime” ‘ ' '

(18 U.S.C.§1153) Reservation Federal*

” ” Felony, state Off Reservation State

” ” Fc‘ony, federal Off Reservation Federal

Ind 2;..1 Nor.-I:1dian Misdemeanor, tribal Reservation Tribal

” ” lisdemeanor, state Off Reservation State

" ” Misdemeanor, federal Off Reservation Federal

” " "Major Crime”

(18 U.S.C. §1153) Reservation Federali‘

” ” Felony, state Off Reservation Stale

" ’ Feionv, federal Off Reservation Federal

Now 31:13 Indian .12:isde...eanor, tribal Reservation ’li'ibal**

" ” Misdemeanor, state Off Reservation State

" ’ Pilisdemeanor, federal Reservation Federal

” ” Misdemeanor, federal Off Reservation Fed r81

" " jor Crime”

(18 L .S. C. ,5 1153) Reservation Federal'i‘

’ ” Felony, state Off Reservation State

” Felony, federal Off Reservation Federal

.\'c..-l;.:ii:..1 Non-Indian Misdemeanor, tribal Reservation ’IribalM

” Misdemeanor, federal Reservation Federal

” Felony, state Reservation Statei‘ii'f

” ” Felony, federal Reservation Federal

“ As.dmin 3, state has no! assumed valid jurisdiction over the reservation. In the

eve.1;1he Lnited State. decliitzs to prosecute, the cases are sometimes referred

bacl: ;o tribal couit. There is divergence of opinion on the legality of this

pro. cine In most cases, when the United Stales Attorney declines to pz'..;secuie

no ..Iiier aczion is taken. If tribal court action may properly be Kai-mil, the

cha._--; .nust be reduced consistent with the tribal law and order code and the

Indi-.n Civil Rights Act of 196.5.

a“'tr‘sssuming tribal iaw and Oi'tici' permits jurisdiction over non-Indian offen-

ders.

*H‘Assuming state has assumed valid jurisdiction over reservation.

Re;:x.;11<d with the express written permission of the National Americim Indian

Con." Judges Association fro 1 Vol. IV Jus.ice and the American indian. “An

ELK-animation of the Basis of Tribal Law and Ctder Authority” 1974.
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