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ABSTRACT
RHETORICAL INVENTION IN COPYRIGHT IMBUED ENVIRONMENTS
By
Martine Courant Rife
This empirical mixed methods study explores copyright law’s mediational

influence on digital composing using a sequential transformative mixed methods
research design. The author executed a digital survey (N=334) of students and
teachers in US technical and professional writing programs. She also conducted
discourse-based interviews with digital (student) writers regarding how they
factored in copyright law and fair use in their composing decisions. The
discourse-based interviews were supported as well by examining a wide variety
of web texts supplied by research participant interviewees. Drawing particularly
upon the work of Janice Lauer, Carolyn Miller, Cynthia Haller, Lev Vygotsky, and
Chaim Perelman, the author synthesizes these scholars’ work and uses that
synthesis to frame her study with activity theory (AT) and rhetoric theory while
simultaneously drawing upon the work of Michel Foucault especially as it relates
to his concept of the “author-function.” Three main areas of inquiry in the study
are: 1) examining the status of knowledge and understanding of copyright law in
the field of technical and professional writing (TPW) as well as with professional
writers; 2) investigating the creative thinking processes, or rhetorical invention, of
writers in these programs composing webtexts in light of copyright law; and 3)
examining what happens to mediational means as writers leverage them in digital

contexts. When synthesizing the data for this third research goal the author as



well draws upon actor network theory, particularly the work of John Law and
Bruno Latour.

The study’s six major findings are web spaces aré sites of cultural
collision, or commonplaces, where students occupy sometimes conflicting
positions; The intertextuality of web-space-writing provides support for Foucault’s
theory that the single author is an ideological production representing the
opposite of its historical function, i.e. the “author-function,” in the larger culture.
No support is found for a human culture existing without an “author-function,”
whether it is a workplace culture or even a more community-knowledge-focused
culture as exists in India; Contrary to assertions by a number of scholars, for
digital writers speech is not chilled. Copyright law as a system of invention
organized by rhetoric instead produces speech; Rhetorical topics congeal as a
heuristic mediating the digital composing process of writers. Copyright law is just
one topic in this heuristic, and not the most important topic; For this group of
writers, ethics trumped the law in importance when considering digital composing
choices; Whether copyright law serves as a “rule” or “tool” on the AT triangle is
influenced by levels of writers’ knowledge and understanding of the law.

Implications for teaching, leaming and research include suggestions for
changing TPW curriculum and pedagogical approaches, continued disciplinary
theory building in the area of composing process theories as well as research
design, and additional research with respect to a number of complexities and

contradictions that emerged from this study.
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INTRODUCTION

I'm going to briefly summarize each chapter here.

In Chapter One | first outline my research questions and then discuss the
law and define both copyright and fair use and their intersections with digital
composing. My basic research questions explore whether and how copyright law
(and fair use by implication) is influencing digital composing processes and
whether (how) copyright law, rhetorical invention, and digital writing intersect?
Next, | point to the particular issues raised in educational-digital writing contexts,
followed by a review of the literature on intellectual property (IP) related topics in
the five areas of history, pedagogy, general field-based stances, authorship, and
finally empirical studies. | end Chapter One by leading into Chapter Two which
discusses my theoretical frame as | designed and entered this research.

In Chapter Two | provide a theoretical framework for understanding both
the nature of my inquiry as well as the study design. In the chapter, | blend
together rhetoric theory and activity theory as it pertains to my inquiry. | discuss
the webtext as a site for rhetorical invention, a space where copyright issues are
raised, and a practice that challenges our current understandings of authorship. |
also explain rhetoric theory’s connection to the copyright problem, followed by a
justification for my use of activity theory and how I've blended that with a rhetoric-
based notion of heuristics.

In Chapter Three | explain the research design as a mixed methods study

that includes a survey and interviews of students and teachers in technical and



professional writing programs, and writing majors, in the US. | explain the three
larger research goals. One, | want to examine the status of knowledge and
understanding about fair use and copyright law across the field of technical and
professional writing as well as in individual writers. Two, | want to investigate the
creative thinking processes, or rhetorical invention, of writers in these programs
composing web compositions in light of copyright law. Three, | want to examine
what happens to mediational means as writers leverage them in digital contexts. |
also give a detailed overview of specific research questions. | outline in detail the
rationale for the choices | made in the study design, survey administration, and
selection of student interviewees. | also describe data collection and analysis
methods, the April 2006 pilot study, as well as research design limitations
(generalizability, reliability, validity).

Chapter Four first provides a broad overview of the study’s six major
findings followed by a global perspective on the survey data and subsequent
findings. The study’s six major findings are 1) web spaces are sites of cultural
collision; 2) the intertextuality of web-space-writing provides support for
Foucault's theory that the single author is an ideological production representing
the opposite of its historical function; 3) For this group of writers, digital speech
was is chilled; 4) Rhetorical topics congeal as a heuristic mediating the digital
composing process of writers; 5) When we consider the hierarchical and
embedded nature of rhetorical topics that mediate digital composing choices, for

this group of writers, ethics trumps the law; 6) While the study supports the idea



that laws have agency, as knowledge and understanding increase, that agency is
increasingly diminished by the human actor.

In Chapter Five | discuss a theory of authorship that came out of the data
collection. | describe how my theoretical framework going into the study shifted
during data collected. Thus, | tum to Foucault since he wrote about the author-
function.

In Chapter Six, | argue that we might further explore the connection
between heuristics, metis, and rhetorical invention in copyright imbued
environments. In order to accomplish a start to this exploration, | pick up from
Chapter Five and continue discussing the study’s findings. | also discuss

implications for teaching, leaming, and research.



CHAPTER 1

PERSPECTIVES ON THE COPYRIGHT PROBLEM WHEN COMPOSING FOR
THE WEB

The Congress shall have Power . . . To promote the Progress of Science and
useful Arts, by securing for limited times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries. (Article 1, Section 8, US
Constitution)

In this chapter | first outline the nature of my inquiry. | then discuss the law
and define both copyright and fair use and their intersections with digital
composing. Next, | point to the particular issues raised in educational-digital
writing contexts, followed by a review of the literature on intellectual property (IP)
related topics in the five areas of history, pedagogy, general field-based stances,
authorship, and finally empirical studies. | end the chapter by leading into my
next chapter which discusses my theoretical frame as | designed and entered
this research.

An overarching question for our field is whether and how copyright law
(and fair use by implication) is influencing digital composing processes? Since
composing processes rely on rhetorical invention, the question becomes how do
copyright law, rhetorical invention, and digital writing intersect? These questions
are explored in this study. Specifically, | examine whether copyright and fair use
are considered by writers as they compose for the web. The writers | examine

are those in US writing majors including technical and professional writing

programs. Some of my inquiries entering this study include the following:



e Does the US fair use doctrine play a part in the composing decisions of
professional technical student writers and their teachers?
e Does it influence students in technical communication programs as they
construct websites or other texts that are remixed?
e What is the link between understanding fair use and certainty in that
understanding in the writing process?
These inquires relate to other questions | have. It's been a decade since Tharon
W. Howard (2004) originally published his piece urging the field to attend to
copyright/fair use issues as they intersect with technical communication. | wonder
if his call been heeded?
¢ Are technical communication teachers understanding, relying on, and/or
teaching fair use/copyright to their students?
e Are they doing so in a way that maps onto the eventual workplace
environments that technical writing students will enter?
¢ Are fear and a lack of understanding/knowledge about fair use
circumscribing digital speech (web writing) in educational settings? In
other words, is digital speech chilled? (Hobbs, Jaszi, & Aufderheide, 2007;
Fisher & McGeveran, 2006; Heins & Beckles, 2005; Herrington, 2001;
Lessig, 1999, 2002, 2004; Logie, 2006b; Porter, 2005; Westbrook, 2006)?
This project aims to answer these questions and provide insights that can guide
programmatic/pedagogical decisions regarding the preparation of students as
technical and professional writers. However we can also leam something about

digital writers’ and their ability to express themselves in the current political



climate. As | explain in later chapters, in this study | explore these questions with
a survey and interviews of writers in the professional writing community.
The Law: Copyright and Fair Use’s Relevance to Digital Composing

US copyright law (Copyright Law, Title 17, USC), enacted through
Congress's constitutionally granted power under Article 1, Section 8, US
Constitution, is applicable to digital composing because this law provides
automatic protection to any work that is fixed and original at the moment of its
fixation. Any original text, visual, sound, etc. published to the web is copyright
protected. Because of copyright law’s broad application, virtually all digital
publishing whether or not it incorporates another’s text, visuals, sounds, or
movies, is going to invoke copyright law. Protected works include notes,
webpages, software, computer code, emails, reports, pattemns, tutorials,
instructions, manuals, visuals, video, audio, and all other “fixed” media. Under
current law, a copyright holder has the exclusive right to copy, distribute,
perform/display, and create derivative works. Fortunately, relief from the
copyright holder's monopoly is provided via the fair use doctrine as codified in
Section 107 of the US Copyright Act (Copyright Law). This doctrine provides an
exception to the copyright holder's exclusive rights (see also Howard, 2004,
p.40£3) and is heavily relied on in educational environments as students and
teachers complete remixes, critical analysis, research, and mash-ups for
purposes of teaching and leaming (Rife, 2007).

Section 107 (Section 107 as well as Section 106 are reprinted verbatim in

Appendix 1.1) defines fair use as “reproduction in copies . . . or by any other



means . . . [for uses] such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research”
(Copyright Law). The four factors that courts use to make legal determinations
regarding infringement are listed in the statute, and function as a legal heuristic
guiding not only judges, but also attormeys, users, authors, and others who
attempt to make everyday composing decisions. Those four factors ask that one
consider:
1) the purpose and character of the use including whether such use is of
a commercial nature or is for nonprofit educational purposes;
2) the nature of the copyrighted work (nonfiction has less protection that
“creative” work);
3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and
4) the effect of the use upon the potential market.
While not acknowledged often, reliance on fair use is alive and well in the
business sector. Since technical and professional writing (TPW) cares about
workplace writing, this is relevant. The everyday activities of the internet rely on
fair use. Search engines send out “spiders” that crawl the web, copying
increasingly vast amounts of data that is stored in the search engines’ databases
(Band, 2005). This copying is completed without direct permission of website
owners. “In other words, the billions of dollars of market capital represented by
the search engine companies are based primarily on the fair use doctrine” (Band,

2005, p.5). Another example of for-profit reliance on fair use is the invention and



sales of software that records screens or captures images on the web
(TechSmith products come to mind). If such uses were not deemed potentially
fair, this software could be outlawed similar to peer-to-peer software due to its
potential to “induce” users to infringe.

Once technical writers leave the academy, how, if at all, do they apply
their knowledge and understanding of copyright/fair use? This question is
critically important as most technical writers with degrees and/or formal education
enter workplaces where they are experts. In other words, such technical
communicators may easily become leaders among their peers; therefore, we
might hope the information and ways of knowing they bring with them from
academia are accurate and useful. In the educational setting of school, in some
ways the risks are great for inaccurate knowledge, but in other ways the risks are
low. The risks are great because the average cost of defending a copyright
infringement lawsuit is just under one million dollars, but the risks are low in the
academy because at least back in 2006, educators weren't being sued (Fisher &
McGeveran, 2006). This may be changing (See Rife, 2008a).

Since the four elements of fair use analysis consider the nature of the use
(commercial versus educational), and whether the use of a copyrighted work
negatively impacts the potential market for the copyright holder, “fair use” applies
much differently to technical writers in for-profit environments than it does to
technical writing students at the academic institution. To understand
copyright/fair use connections between workplace writing and academic writing,

the current status of technical communicators’ knowledge and practices must be



examined. As Sarah,' one of the research participants and a recent TPW
graduate working in her own web publishing business notes: “I would love to
know, like what a small web design company . . . three or four people does when
they need pictures and graphics, you know.”
The Copyright Problem in Educational-Digital Writing Contexts

A growing body of scholarship emphasizes the need to teach writers basic
copyright law and fair use (DeVoss & Porter 2006b; Herrington, 2003; Howard,
2004; Juillet, 2004; Logie, 2005, 2006b; Reyman, 2006; Rife, 2006, 2007; Rife &
Hart-Davidson, 2006; Waller, 2006a). Since most writing and research is done
via the computer and in networked environments, reliance on the fair use
doctrine has become crucial for the educational community: we live in a cut-and-
paste world where remix is commonplace (Grabill & Hicks, 2005; Lessig, 2004;
Rife & DeVoss, 200X; Westbrook, 2006); however, it is unknown whether “fair
use” is properly understood (and taught) by either teachers or their writing
students. Findings from a pilot study in our field indicate it is not (Rife & Hart-
Davidson, 2006). Further, in September 2007 the Center for Social Media at the
School of Communication at American University released a report “The cost of
copyright confusion for media literacy,” explaining the results of a study regarding
the understanding of fair use and copyright by individuals in educational-media
literacy contexts. The main inquiry explored the relationship between copyright
beliefs and teaching practice; the study found the key goals of teaching media
literacy were “compromised by unnecessary copyright restrictions and lack of

understanding about copyright law” (Hobbs, Jaszi, & Aufderheide, 2007, p. 1).



“Will fair use survive?”, an older fair use research study (Heins & Beckles,
2005) found artists and scholars have only a vague sense of what fair use means
and this uncertain knowledge circumscribes composing practices: “There is an
urgent need for accurate information” (p.54). An additional study, “The digital
learning challenge” released August 2006, states undue fear about copyright
infringement liability has constricted exchanges of valuable information across
social network spaces (Fisher & McGeveran, 2006). This same study found
because of Digital Rights Management technologies, the only way certain media
can be accessed, even for purely educational uses, is for teachers and
individuals to knowingly violate copyright law by circumventing anti-access
measures. It tums out such circumvention is a common practice (Fisher &
McGeveran, 2006). Other than my pilot study (Rife & Hart-Davidson, 2006), the
other studies | list here are not in our field. But together these studies say there is
lack of knowledge about fair use, and this misunderstanding is chilling or
circumscribing speech. Both Rife and Hart-Davidson (2006) and Fisher and
McGeveran (2006) found people break the law in some circumstances in order to
accomplish goals. What the present study intends to do is further explore and
test these combined assertions.

Within the field of TPW, there are conflicting viewpoints on how to handle
the copyright problem. In a recent Intercom ethics case problem (Waller,
2006a,b) on applying fair use to workplace writing processes, a case study
presented a newly hired technical writer needing to create a resource publication

for her organization based on lesson plans supplied by 20 teachers who had
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themselves cut-and-pasted others’ materials from various existing webspaces.
The teachers subsequently supplied the cut-and-pasted lesson plans along with
the URLSs to “Erin” who then considered the implications of using such materials
in a resource guide. The case study was interesting because it plunged directly
into a very complicated area where workplace and school legalities and ethics of
use converge. Intercom readers expressed interest in resolving the questions
posed in Waller’s fair use scenario, but reader responses varied greatly (Waller,
2006b). Readers argued “Erin” should walk away from things, “stick with
copyright law,” consider quitting her new job, take the position: “It's not my job,
boss,” and finally, provide suggestions to her supervisor. | surmise the wide
variety of responses, which in general oversimplified the case study’s variables,
reflect a wide variety understandings about fair use. The inquiry on fair use and
ethics, along with the wide variety of reader responses, points to the need for my
study for the field of technical communication, and even for the larger field of
composition studies. The question remains: At this moment in time, how does fair
use influence writing processes and pedagogical decisions in educational (and
other) settings? Before | explain the research design (Chapter Three) and the
framing theory (Chapter Two), | further describe what others in our field have
said about intellectual property and writing.
Research on Intellectual Property Related Topics

Five categories of rhetoric and writing ( R&W) research (or closely related
disciplines) in the area of IP exist. In order to assure | am not duplicating

someone else’s effort, as well as for reasons discussed in the next chapter, |
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looked outside our field at IP related research and briefly summarize here what |
found. The five IP research areas, although not exhaustive, are worth noting
because they inform my study:

1) Historical studies that examine certain cases in the context of IP and

rhetoric,

2) Pedagogical arguments framed in IP contexts,

3) Field arguments or scholarly stances/position papers in IP contexts,

4) Discussions of authorship and copyright, and

5) Empirical studies in IP contexts.
Historical Studies in IP and Rhetoric Contexts

Researchers in this category exam historical documents in IP contexts
through a rhetorical lens, and from those examinations write interpretations on
how these histories might inform current practices and theory building. Some
researchers in this category explore the history of IP generally. Brockmann
(1988, 1998, 1999) studied how inventors used technical communication and
rhetoric to accomplish recognition in the US patent system. He examined
historical patent records, looking for rhetorical strategies used by communicators
seeking patent protection. Brockmann notes how inventors such as Oliver Evans
had to construct, in writing, their ideas as both novel and their own in order to
meet the legal requirements for patent protection.

Like Brockmann, Bazerman (1999) examined historical documents, in this
case Edison’s notebooks and drawings, through genre theory. Bazerman argues

Edison’s patent-process drawings are speech acts and legal objects — and are
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marked and shaped by requirements of patentability. Gradually, over time,
Edison’s notebooks were increasingly inscribed with “the law.” “[N]Jotebooks also
contained documentary traces of inventive activity with legal implications, certain
legal features rapidly emerged . . .” (p.64). For example, early notebooks
featured invention drawings, but over the years, first one signature, and then
many witness’ signatures appeared in the upper right-hand comer of each
drawing. Eventually notebooks were formally organized rather than strewn all
over the workshop. Finally, official seals were pressed into the upper right-hand
comer of the drawings, providing further documentation of the drawings’
legitimacy. By examining historic records Bazerman shows how laws shaped the
generation of knowledge and invention via Edison’s writings. Like Oliver Evans,
Edison had to protect ownership in “his” ideas by documenting novelty (since
novelty is a requirement for patent protection) (p.85). Bazerman connects his
research on Edison to "theories of rhetoric, social organization, and technology
studies” (p.5).

Similarly, Kathleen Durack’s (2001, 2004) research connects rhetorically-
focused historical research with IP issues, but with a slightly different focus than
Bazerman. She argues that the patent record is an important place where
women inventors and users of technology might be written into the history of
technical communication. Durack argues that technical communication
researchers might study the patent record in order to trace the history of

discovery and development of their field. All of these researchers looked at
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historical records in the context of IP and rhetoric and argued that legal systems
of invention shaped “invention” in a very material way.

Outside our field, in legal studies a number of scholars have written pieces
on the history of IP. Here | only scratch the surface. In Gellar's (2000) piece
“Copyright history and the future: what's culture got to do with it?” the author
relies on a number of familiar sources, including work by Rose, Levi-Straus,
Havelock, Eisenstein, Foucault, and McLuhan, among others. Gellar discusses
the most ancient aspects of copyright law and the emergence of individual
authorship. Mandich (1948), May (2002), and Prager (1944) all present
fascinating histories of the first codified intellectual property statutes of Venice.
Ricketson's (1986) piece is historically oriented and tells of global events and
international figures surrounding the Beme Convention. Okediji's (2000) classic
piece “Toward an intemational fair use doctrine,” provides a comprehensive
examination of history and intemational perspective on the US fair use doctrine.
Her argument is that some kind of international standard should be developed to
shape and preserve fair use. All of these authors, both in legal studies and in
R&W, explicitly write about either the history of IP, or how IP shaped the
construction of history th