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Harold Clive Wells An Abstract

The problem to which this study is addressed is the finctcial

and administrative relationship between school attorneys, school super—

intendents, and boards of education in Michigan. The study critically

analyzes the present conditions of employment of school attorneys in

this state, ascertains problems deriving from the three-way relation-

ship between counsel, superintendent and school board, and isolates

criteria useful in establishing the school attorney as an integral part

of the school administrative organization. The following questions have

been selected as being the most important to be answered for the purposes

of this study:

1. What are the elements of a successful relation-

ship between the school attorney, board of

education and superintendent?

2. What contractual. or employment relationship

do school boards have with school attorneys?

3. How much do school boards pay for legal

services on bond issues?

A variety of methods were employed to secure data pertinent

to the study. A questionnaire was sent to all school superintendents

in Michigan. Case studies were made of ten randomly selected school

districts in the state. The Michigan Municipal Finance Commission files

were searched for data on legal fees in connection with bond issues.

All of this data was secured in an effort to ascertain the present

conditions of employment of both local legal counsel, who provide

general legal assistance to school districts, and special bonding at-

torneys, who provide legal services in connection with bond issues.



A scale was needed with which to "measure" the present status

of the attorney-superintendent-board of education administrative and

financial relationship. This measuring scale was developed from a

series of statements that were evaluated by a jury of experts. The

evaluation of the statements resulted in criteria established by agree-

ment of eleven men who have acknowledged expertness in the fields of

school administration and school law.

The conclusions reached in this study in relation to the

central questions and hypotheses are:

l.

3.

The

l.

.
‘
\
J

No accepted pattern for the establishment of the

school attorney in the local school organizational

plan existed in Michigan prior to this study.

Failure of Michigan school officials to pay care-

ful attention to sound administrative procedures

in the establishment of the attorney-superintendent-

board relationship has created difficulties in that

relationship in a significant number of school

districts.

Criteria exist which can be isolated and applied to

the problem of establishing an attorney in the

organizational plan of local school districts on a

sound basis. These criteria have been isolated in

this study. Michigan school districts do not meet

most of the criteria.

There is a tremendous disparity between Michigan

school districts in the amount paid for comparable

legal services in connection with school bond issues.

most important implications of this research seem to be:

There is a need to impress upon school board members

the necessity for qualified local legal counsel in

their school districts.

There aspears to be a great need for the adoption of

adninistrativs policies by school boards. The dearth

of policies governing the relationship of the attorney

to the board and superintendent is only one aspeCt of



this need for policies. A perhaps greater problem lies

in the fundamental twoaway'relationship of board and

superintendent. It is suggested that a third party

cannot be successfully introduced into a relationship

that is already inadequately defined.

School officials must be made aware of the tremendous

disparity in fees paid to local legal counsel for bond

issue services.

State Departments of Education should immediately give

consideration to the eXperts' suggestion that they em-

ploy both special bonding attorneys and local legal

counsel for assistance to school officials.
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CHAPTTR I

INTRODUCTION AND STATEMENT OF THE PROBLEM

This study deals with the financial and administrative

relationship between school attorneys, school superintendents, and

boards of education in.Michigan. It inquires into the financial and

organizational arrangements of school districts in relation to the

school attorneys--both local legal counsel and bonding attorneys.

It seeks to reveal the conditions of employment of legal counsel

in this state. The study attempts to pin-point possible sources

of friction in the three-way relationship and makes recommendations

relative to all of these matters.

This study is undertaken in an age when school district

organization in this state is characterized by tremendous growth,

due primarily to the continuous reorganization of school districts

into larger and more complex entities and to the remarkable increase

in the birth rate since the war years. As school districts exper-

ience rapid growth they are confronted with a multitude of admin-

istrative and legal problems, many of which are not found in stable

units.

The acquisition of new territory by an existing school

district through annexation or the consolidation of several small

districts into a larger, more efficient unit are, in themselves,

complicated legal actions that most school officials have not faced
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previously. The formation of these larger units frequently necessi-

tates the purchase of school sites, often by condemnation, an

extremely complex legal procedure that school men can not be expected

to undertake.

Related to the purchase of sites and subsequent construction

of new schools is the vital problem of bonding the district for funds.

Again this involves a series of complex activities, the election, the

sale of bonds, and the proper use and accounting of funds. These

matters, too, call for specialized legal assistance.

The number of school districts in Michigan voting to place

their teachers under the provisions of the Michigan Tenure Act

continues to increase and with this is a significant increase in the

number of questions calling for legal opinion or action. Teachers'

contracts, negotiations with unions, unique fringe benefit provisions,

all create the need for legal advice.

The activity programs in classrooms, the enlarged extra-

curricular programs, and the generally enriched curricula have been

said to contribute to increased hazards in the educational venture,

and the consequent increase in litigation.

As indicated, these factors and many others seem to point

directly to the introduction of a school attorney, or attorneys,

into the administrative organization of school districts in Michigan.

The selection of attorneys who can provide the technical-professional

services needed, and the establishment of a satisfactory working

relationship between the three parties most intimately involved,



the attorney, superintendent, and board of education, is a matter

that requires serious attention.

STATEMENT OF THE PROBLEM

The prdblem to which this study is addressed is the financial

and administrative relationship between school attorneys, school

superintendents, and boards of education in Michigan. The study

critically analyzes the present conditions of employment of school

attorneys in this state; ascertains prdblems deriving from the three-

way relationship between counsel, superintendent, and school board;

and isolates criteria useful in establishing the school attorney as

an integral part of the school administrative organization. The

following questions have been selected as being the most important

to be answered for the purposes of this study:

1. ‘Hhat are the elements of a successful relation-

ship between the school attorney, superintendent

and board of education?

2. What contractual or employment relationship do

school boards have with school attorneys?

3. How much do school boards pay for legal services

on bond issues?

ASSUMPTIONS AND HYPOTHESES CONCERNING THE STUDY

In the development of this study, the basic assumption upon

‘which the entire project is based is:

School officials must, in this complex modern

age, depend upon legal specialists for counsel



on many problems.

There are several hypotheses which impel and give meaning to

this study, too. These hypotheses, unlike the assumption made above,

will be tested in this dissertation.

1. Some school districts in Michigan have been paying

legal fees for bond issue services far in excess ,

of what have been paid by other school districts

for comparable services.

2. Unless careful attention is paid to sound admin-

istrative procedures in the establishment of the

attorney-superintendent4board relationship,

difficulties in that relationship are probable.

3. There is presently no accepted pattern for the

establishment of a school attorney in the local

school organizational plan.

b. Criteria exist which can be isolated and applied

to the problem of establishing an attorney in

the organizational plan of local school districts.

These will foster a more successful relationship

between the attorney, superintendent and board.

PROCEDURAL STEPS AND METHODS

In order to provide the reader with a general view of the

steps taken to secure the data required to meet the indicated

purposes of this study, the methods used will be briefly reviewed

at.this time. A more detailed account of the methodology employed

in this investigation will be found in Chapter III.
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l. The Questionnaire. The Michigan State University College

of Education, Department of Administrative and Educational Services,

as a result of a grant from the institution's "AlléUniversity Research

Fund,"was in the process of collecting certain data relative to this

study when the author conceived the idea of developing and expanding

the material as a dissertation. A questionnaire had been mailed to all

school superintendents in Michigan. They were returned and given to

the author for analysis. This data combined with a thorough review

and study of the literature pertinent to the topic led to the second

step in the study. The questionnaire can be found in Appendix A.

2. The Development g£_Criteria. It was deemed essential to
 

this project that present employment conditions and other factors

related to the attorney-superintendent-board relationship be deter-

mined, and further, that these factors be measured against some

accurate scale. The scale which seemed most satisfactory for this

purpose was a set of criteria developed by experts in the field under

study. The criteria were isolated from responses from a jury of

experts; professors of school administration, representatives of

school board associations, and authors in the school law field.

Appendix G contains the instrument Statements for Isolating Criteria

Relative to School Attorneys. Appendix D lists the experts used as

the jury in this study.

3. The Structured Interview Schedule. The criteria finally

Ideveloped through the use of the "jury technique" were converted into

a structured interview schedule. Interviews were then conducted

from a sampling of superintendents throughout the state. The
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interview results were recorded and compared to ascertain differences,

if any, between what experts maintain should be done and what is

actually being done. The structured interview schedule can be found

in Appendix E.

b. Analysis pf Municipal Finance Commission Data. The

Municipal Finance Commission is a state agency that reviews for

approval all municipal bond loans. From the files of the Commission

it was possible to secure data pertinent to this study. The form

"Application for Approval of the Municipal Finance Commission" was

studied for 2h3 school bond issues. The applications represented

all of those submitted by school districts over a fifteen month period

from September, 1955 to November, 1956. The applications call for the

estimated fees for the services of both local legal counsel and bonding

attorneys, as well as the total amount of the bond issue and other

similar type data. It was thus possible to secure the percentage of

the bond issue that was to be paid for legal services. Comparisons

were made between local counsel and bonding attorney fees.

Conclusions and recommendations resulting from this study are

detailed in the final chapter.

LIMITATIONS OF THE STUDY

This dissertation has certain limitations that must be forth-

rightly acknowledged. It is a study that is limited to the State of

Michigan. It is apparent from descriptions in the literature that

this study has applicability outside of Michigan. It is, nevertheless,

true that the uniqueness of each state's laws in relation to some of



the factors involved in this study are such as to require further

definition for each state in question.

The study is limited also by the inherent weaknesses of the

normative survey method. These weaknesses have been discussed by

Good and Scates,1 and Mildred Parten,2 and others. The primary

difficulty with the survey method, of course, is that the investigator

is unable to get "depth" information. The respondent is restricted to

those limited areas covered by the instrument and even those areas can

not be explored for the reasons behind the response.

The “jury technique" used in this study has certain limitations

as well. Foremost among these is the fact that expert opinion does

not necessarily mean "truth." It is generally acknowledged, however,

that in the absence of ”scientific" evidence, expert opinion is

certainly valid as an indication of where "truth" will most likely be

when it is disclosed by better instruments at some later date.

The reader must be aware, also, that the investigator did not

participate in the development of the original questionnaire. This

instrument was carefully designed and pre-tested before it was sent to

the school superintendents. In spite of these precautions later

developments would have influenced the design of the original question-

naire had it been possible.

 

1Carter V. Good and.Douglas E. Scates, Methods of Research:

ggucational, Ps holo ical, Sociological (New York: Appleton-Century-

Crofts, Inc., l9EK), p. ?D0.

2 .
Mildred Parten, Surve 3, Polls, Samples (New York: Harper

& Bros., 1950), p. 133.
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One must not conclude that these several limitations have

resulted in a poor study. They have not. Every effort has been made

to minimize the weaknesses and maximize the inherent strengths pos-

sessed by the research tools used in this study.

DEFINITION'OF TERMS

There are few terms used in this dissertation that are not

commonly used in the vocabulary of any person who might read the study.

It is important, however, to establish the interpretation that will be

given certain words and phrases as they appear here.

lawyer - "A person learned in the law; as an attorney, counsel,

or solicitor; a person licensed to practice law."1

As indicated by Black's definition, the terms "lawyer,"

"attorney," "counsel," or "legal counsel" may be used

interchangeably. In this study "local counsel" or

"local legal counsel" will be used to designate the

lawyer who is retained to perform routine general

legal services on behalf of the school district.

Bonding Attorney - A lawyer who specializes in municipal bond law.

These men do not ordinarily serve as general legal

advisors, but are employed specifically for services

in connection with bond issues.

Attorney-Superintendent-Board Relationship - This phrase will be used

frequently throughout the study to describe those profes-

sional activities concerning legal aspects of education

1Henry Campbell Black, Black's Law Dictionary (St. Paul,

Minn.: West Publishing Co., 19555, p. 1579.
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in which the school attorney, school superintendent, and

the board of education participate.

Criterion - webster defines criterion as, "A standard of Judging; a

rule or test by which anything is tried in forming a

. . . 1
correct Judgment respecting it."

ORGANIZATION OF REMAINDER OF STUDY

This study has been divided into six chapters: Chapter I

includes a statement of the problem and a general orientation to the

study; Chapter II contains a review of the existing literature on the

topic under study; Chapter III consists of a detailed review of the

methodology involved in constructing and validating the instruments;

Chapter IV reports on the development of criteria for selecting school

attorneys and organizing the attorney-superintendent-board of education

relationship; Chapter V discusses the present methods of selecting and

administering school attorneys in relation to the criteria; Chapter VI

is the final chapter and includes the conclusions and implications for

educational leaders.

1

webster's Collegiate Dictionagy, Fifth Edition (Springfield,

.MAssachusetts: G. h C. Merriam Co., I9h7), p. 2h1.
 



CHAPTER II

REVIEW OF THE LITERATJRE

This second chapter is devoted to a careful review of the

literature of both the educational and business administration fields.

It begins with a brief summary of school districts' legal authority

to employ counsel. The educational administration literature is then

screened for information on the special bonding attorney. A section

is included on the role of the local legal counsel in bond issue pro-

ceedings. Expert opinion as found in the literature is then discussed

in relation to the place of the attorney in the administrative organ-

ization.

SCHOOL DISTRICTS' AUTHORITY TO EMPLCY COUNSEL

It is abundantly clear that school districts may legally

employ a special bonding attorney for bond issues as Well as legal

counsel for general legal advice. Dr. Lee 0. Gerber, Professor of

Education, University of Pennsylvania, has said:

Many states now have statutes that permit boards to employ

legal counsel. In the absence of such statutes, however,

the courts are rather well agreed that a board may employ

legal counsel to represent it when its rights are involved.

This rule, however, iSllOt a simple one and is subject to

some rather special exceptions. It is a fundamental

principle of law that a school board is possessed of only

that authority which is specifically granted to it, that

which is necessarily implied therefrom, and that which is

essential to carrying out the purposes for which the district

was created.
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Courts, in holding that a school board has the right to

employ legal counsel even though the statute does not

specifically give it this authority, reason that it is

implied within a general grant pf power to manage the

affairs of the school district.

Dr. Gerber goes on to explain the meaning of the court in

Arrington v. Jones, 191 S.W. 361 (Tex.) which dealt with this question:

There is no authority expressly given to trustees to

employ an attorney to bring suit in behalf of trustees . . .

But, having the power . . . to contract and to sue and

be sued in the courts, the authority on the part of

trustees to employ an attorney to institute and prosecute

an action in their behalf would exist as a necessary

incident of the powers to contract and to sue and

manage and contract the affairs and interests of the

public school.“

Hamilton and Mort emphasized the necessity of employing legal

counsel:

To deprive them (school board) of the right to employ

counsel.would render them helpless to enforce the legal

rights of the district. Of course, the right sought to

be enforced must be a rivht of the district and not that

of a private individual.3

The School Code of Michigan specifically authorizes school

districts to retain legal counsel. Under the general powers and

duties of boards of education:

The board shall have the authority to employ an attorney

to represent the school district or board in all suits

brought for or against the district, and to render such

other legal service as may be for the welfare of the

school distri t.

1 Y 0 O ‘ | o A

Lee 0. Garber, "diring an attorney," Nations schools,63
I

aJuly, 1957), p. ?9.

 

2Ibid., p. 50

3Robert a. quilton and Paul a. Mort, The Law and Public

aclucation (Chicago: The Founwation Press, 1921), p. 96.

 

flichigan, The School Code of 195;, Sec. 363.
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THE IN? RTAUCE OF SPECIAL BONDIjG ATTORNEYS

With the clear understanding that boards of education may

legally employ counScl, let us turn specifically to the special bonding

attorney; What have writers interested in this aspect of school admin-

istration had to say about the important functions of the special

bonding attorney? About his fees?

Nearly all authors on the subject emphasize the need for the

retention of a special bonding attorney when a bond issue is antici-

pated. There is general agreement that though school superintendents

must be familiar with the laws relating to their work, they are not

prepared and cannot be expected to handle bond issues without

competent legal advice. Phere is agreement,too, that local attorneys

are seldom well enough versed in this special field of law to under-

take counsel on bond issues. As one writer succinctly put it:

The legal procedure (of bond issues) is nountainous and

detailed. Not only are the procedures too lengthy to describe

here, but laws vary so much from state to state that general-

ization is impossible. Expert advice needs to be sought.

Usually a start on this can be secured from the state depart-

ment of education or the county superintendent of schools.

Ordinary lawyers are seldom useful as they often know less

school law than host educational a mi istrators.

Support for this point of view is given in a recent volume

by Rosenstengel and Eastmore. They point out the use of bonding

attorneys and even make mention of the fee arrangement:

If the board of education is holding an election with a view

to issuing bonds, a bonding attorney should be employed.

Most local attorneys are not approved as bonding attorneys.

This lack of approval is not a reflection on the competence

of the local lawyer; it is merely that investors will require

g A

1Albert J. Huggett, Practical School administration (Champaign,

‘Ill.: The Garrard Press, 19567, p. 2h7.
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the approving opinion of a legal bonding specialist. It will

save both time and money for the board of education to employ

the bonding attorney at the very beginning of the procedures

which take place leading to the issuing of bonds.

The fees aid to a bonding attorney will va with locali ies
p (D I 3

but usually they are a small fraction of 15 of the bonds.

Writers in the field seem to fear that with the "mountainous"

legal detail required, an error might invalidate the whole election.

Greider and Rosenstengel made reference to that fact when they wrote:

In many states where elections on proposed bond issues are

required, it is extremely important that every legal require-

ment be observed meticulously. Any deviation by accident or

intention may result in protests culminating in the election's

being declared invalid by the courts.

wahlquist and Arnold,3 Miller and Spalding,h and many others

have written similarly. Weber has perhaps caught the need for the

bonding attorney's services most accurately and expressed that need

most clearly:

The preparation of transcript of the complete procedure pre-

paratory to issue of school bonds is a precise and technical

task. It should be done in entirety, or at least supervised

by an attorney well versed in the field of public school

bonding. Otherwise some technicality may be omitted which

may completely invalidate the issue or at all events handi-

cap the sale. In many communities none of the resident

lawyers can qualify for this service. In such cases an

outside man should be employed. This consulting attorney

should be engaged even before any resolution or*motion of

 

1William E. Rosenstengel and Jefferson N. Eastmcnd, School

Finance, Its Theory and Practice (New York: The Ronald Press 50.,

1‘31”7 , .‘2'38.

2

Calvin Grieder and William E. Rosenstengel, Public School

fidministration (New York: The Ronald Press 00., 195h5, p. 120.

 

 

3John T. Wahlquist and William.E. Arnold, Thg’Administration

.gg Public Education (New Yort: The Ronald Press 00., 19§27:.p. 516.
 

hVanl‘liller and Willard B. Spalding, The Public Administration

<Jf American Schools (Yonkers—on-Hudson, New York: ‘World Book 00.,

T952 5, p. 363.).

 



any sort has been passed by the board and he should remain

the advisor of the board until the bonds have been sold and

delivered.‘

It must not be concluded that the school superintendent and

local legal counsel should stay completely out of bond proceedings.

Several authors have indicated the importance of one or the other,

or both, in assisting the special bonding attorney. Weber contends

that the superintendent in particular should check many details of

the bond proceedings and should assist in providing local school in-

formation for the bond issue and transcripts. Rosenstengel and Eastmond

wrote on this same tOpic and reached the conclusion that:

A school board which plans to vote bonds should employ an

attorney, preferably a.bonding attorney, to guide and direct

the procedure of the board's actions through the bond issue.

The employment of an attorney does not, however, lessen the

administrator's responsibility of having a thorough knowledge

of the state laws relative to bond issues.

It is clear that the literature supports the assumption that

school districts should employ special bonding attorneys for services

in connection with bond issues.

THE LOCAL LEGAL COUNSEL'S ROLE IN

BOND ISSUE PROCEEDINGS

The most comprehensive treatment of the local legal counsel's

role in bond issue proceedings is a doctoral dissertation "Fees of

Local Legal Counsels for Services Related to School Bond Proceedings

in the New York City Metropolitan Area," by Frederic J. Byrnes.

Dr. Byrnes' primary interest, as indicated by the title of his study,

h

1Oscar F. Weber, Problems in_Public School Administration

(New York: The Century 00., 1930), p. Ehb.

2 a ,
Rosenstengel and nastmond, p. 232
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was in fees paid to local legal counsel for assistance rendered in

connection with bond issues. However, he necessarily dwelt at length

on the special bonding attorney and relationship of the two legal

specialists. A considerable effort will be made here to summarize

Byrnes' work as it relates to this study.

Byrnes sees liaison between board and special bonding attorney as

the essential function of the local legal counsel in connection with

bond issues. He states:

The primary function of the school district's local legal

counsel in connection with a bond issue would seem to be

that of providing liaison between the board and the special

bonding attorney. The necessary information required by the

special bonding attorney in the preparation of resolutions,

notices, advertisements and other documents would be the

responsibility of the local legal counsel working with the

board and school officials.

If the district does retain local legal counsel for services

related to the bond issue, the special bonding attorney's

relationship with the board is usually through the local legal

counsel. When local legal counsel is not retained for this

purpose, school officials designated by the board work directly

with the special bonding attorney. The documents required by

statute are prepared in most cases by the special bonding

attorney, or if prepared by the local legal counsel or school

officials they are usually reviewed and approved by the

special bonding attorney prior to board action. Prospective

investors are assured before the sale of the bonds that the

special bonding attorney will furnish the successful bidder

his approving opinion to the effect that the bonds are valid

and legally binding obligations of the district. A school

district's local legal counsel would not be able to provide

the board or prospective investors with this approving

opinion except under unusual circumstances.

1Frederick J. Byrnes, "Fees of Local Legal Counsels for

sh31“vice Related to School Bond Proceedings in the New York

Metropolitan Area" (unpublished ED.D dissertation, Advanced School

31' Education, Teachers' College, Columbia University, 1956),

p. 5-60
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In a later passage Byrnes hints again that local counsel may

not be absolutely essential to the preparation of a school bond issue

for public sale: "There seems to be some reason to believe, however,

that a bond proceedings is not so technical nor so legalistic that

it is beyond the understanding of the average board member or school

official."1 Still later in his summary of major findings, he writes:

Although the statutory requirements for bond proceedings may

differ in the several states, the documents and papers that are

required for the record of proceedings are quite similar. The

work involved in the preparation of the required documents is

precise but not difficult and is being done in many cases b

school officials without assistance of local legal counsel.

The final position taken by Byrnes in this study is that

exceptional cases exist where school officials have proven ability

to handle the work entailed in providing assistance to special bonding

attorney; nevertheless, special bonding attorneys prefer to have local

counsel act as liaison for the board. In short:

It is good practice for a board of education to retain local

legal counsel to render service related to school bond pro-

ceedings provided that an agreement for reasonable fee for

these services can be made with local legal counsel in advance.3

As has been indicated, much of the work related to the author-

ization of a bond issue is in furnishing the special bonding attorney

Viith the required information for preparation of the documents that

EFVentually become a part of the bond issue proceedings. The statutes

governing bond proceedings will vary somewhat in the several states, but

tJne documents required are usually those included in the following:’4

k

l

h
American Association of School Administrators, American

School Buildin s, Nenty-seventh Yearbook, Washington, 1959,

pp. 303- O o

' 2 3
Ibid., p. 23. Ibid., p. 37. Ibid., p. 89.
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For the preliminary opinion the attorney will require

most of the following documents, much of which must be

certified as to its authenticity:

Statement of assessed valuation.

Sworn statement of debt.

. Minutes of board meeting at which resolution to borrow

was past.

h. Citation of legal authority to borrow.

5. Resolution authorizing school election to approve the

bond issue.

6. Notice of election.

7. Certificate of publication of election notice.

8. Form of ballot.

9. Proceedings canvassing election returns.

10. Certificate of public official showing that election

returns are certified public record.

1. Advertisement of sale.

12. Certificate of publication of sale notice.

13. Certificate of sale and award.

1h. Resolution confirming sale.

15. Certificate of signatures on bonds.

16. Copy of bond form.

17. Nonlitigation certificates.

18. Treasurer's receipt for payment of bonds.

W
N
W

Full and prompt cooperation of the administration in providing

the attorney with these documents is essential. The board's

local attorney should assist the bond attorneys in every possible

way.

Byrnes sent questionnaires to 113 school districts in the

New York City Metropolitan area. Replies were received from 33

ciistricts. However, the replies from only 66 school districts were

tiaed.in his study. Byrnes' Table III, shown on the following page,

:31nnmarizes the services rendered by local legal counsel in connection

with school bond issues as reported by 57 districts. Seven districts

Ifiexmort that local legal counsel were not retained for services related

Ctizfiectly to any of their hond proceedings, and 2 districts did not

1l’lctlude this information in their questionnaire returns.

The tabulation of Table III for the 57 districts reporting

includes 167 bond issues.



TABIE III

TOTAL NWMBER OF DISTRICTS REPORTIFG THE VARIOUS SExVICES

REI‘IDBRED BY LOCAL IiiGAL COUNSEL?) IN

CONNECTION WITH SCHOOL BOND ISSUE

1 9
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Services Rendered g:;::t§:;

Attendance at all Board meetings 17

Attendance at Board meetings as requested hS

Attendance at Finance Committee meetings 11

Consultation with local governmental officials 36

Consultation with state governmental officials to

Preparation of application to state governmental

agencies for permission to exceed debt limit 21

Attendance at local public meetings and hearings

on bond issue 36

Preparation of debt statement 19

Preparation of resolutions calling for public

meeting on bond issue ’46

Preparation of extracts of minutes and submission

of proofs to bonding attorneys 33

Preparation of all legal advertisements bl

Preparation of brochure distributed among electors

prior to referendum 10

Prcparation of legal notices to be posted prior to

referendum 37

Preparation of ballot for referendum 113

Correspondence and liaison with bonding attorneys 52

The clerical work related to correspondence, debt

statements, resolutions, extracts of minutes, etc. 27



TABLE 1111 - Continued

 

 

 

D‘ t izt

Services Rendered 7 R:30:tln:

Preparation of contract with architects 3?

Review of and approval of contract with architect h?

Preparation of contracts with principal building

contractors 25

Review of and approval of contracts with principal

building contractors SO

Attendance at opening of bids for building construc—

tion h2

Attendance at meeting for awarding of contracts

for building construction 39

Examination and approval of performance and pay-

ment bonds of building contractors h9

Preparation of bond circular to be sent to pro-

spective bond buyers 21

littendance at opening of bids on bonds h3

Jtttendance at meeting awarding sale of bonds hO

ltttendance at signing and delivery of bonds 36

  

Source: Information from completed questionnaires reported by

fiftyaseven school districts.

1Ib1d., pp. h2-h3.
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The responsibility for correspondence and liaison with the

special bonding attorney was the service most frequen ly

reported as rendered by local legal counsels with fifty-two

of the fifty-seven districts including this service. Over

eighty per cent of the districts reported that the services

of local legal counsel included review and approval of

contracts with principal building contractors and with the

architect, as well as reviewing and approving the performance

and payment bonds of building contractors.

Most of the reporting districts did not require their local

legal counsels to attend all board meetings, but forty-five

of the fifty-seven districts had local legal counsels attend

meetings as requested. All but eleven of the reporting dis-

tricts had the local legal counsel prepare the resolutions

calling for the public meeting on the bond issue. The other

services rendered by local legal counsels, reported by over

two-thirds of the districts, include consultation with state

governmental officials, the preparation of all legal advertise-

ments and the ballots for referendum, attendance at opening

of bids for building construction and for the sale of the

bonds, and attendance at the meeting awarding the sale of

bonds. In many cases, of course, the opening of bids on the

bonds and the award of sale are made at the same meeting.

In general, the replies indicate that the majority of

districts reporting retain local legal counsels to provide

liaison with the bonding attorney, to review and approve

contracts and performance bonds, to prepare the necessary

resolutions for the special district meeting and the ballot

for the referendum, and to be present at board meetings as

requested as well as at the opening of bids on construction

and sale of bonds.1

Byrnes includes another basic table that helps summarize his

data. This is TableIthich shows the basis for the determination of

tJne fee of local counsel for services in connection with special bond

issues.

It is evident from this table that the most common basis for

‘1ertermining the fee of local legal counsel is a percentage of the total

b0nd issue.

iFrederick J. Byrnes, "Fees of Local Legal Counsels for Service

Related to School Bond Proceedings in the New York Metropolitan Area"

Cunpublished ED.D dissertation, Advanced School of Education, Teachers'

Ollege, Columbia University, 1956), pp. ill-Mi.
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fifty-one were a, one pez cent «ltd twenty-five of the filty-

one including the fee of tne Special bonding attorney in the

fee of local legal counsel. Thirty-two bond issues, reported

by fifteen districts, used time as the be is applied by

districts for determining the fee of the ocal legal counsel.

Twenty districts reported that local legal counsels were paid

for thirty boni issues on a liab fee basis or as billed, and

it is quite likely that both of thes bases have seen influenced

“ ine bases. Several

districts that reported the fees on the basis of "as billed"

where the fees had not been determined exactly as yet made

such comments as the following: "We think it will be about

.75 of 1%," "On the basis of past fees, this fee should be

about fih,013," "The board has budgeted c9,0lfi but it sh011d

be less than this."

J
H
U
}

Byrnes was able to note a definite downward trend:

Especially where the percentage basis has been used as the

basis for determining the fees of local legal counsels.

Districts that had been paying a flat one per cent in more

recent issues, or have determined the fee by a sliding

percentage scale such as one per cent on the first $503,000

and one-half of one per cent on the balance of the total

issue. One district that did pay its local legal counsel

a fee of two per cent on comparatively small bond issues

has gradually reduced this basis to one and one-half per

cent and in its most recent issue to one per cent on the

first $1 000,003 and one-half of one per cent on the

balance.2

A second trend seems to be appearing where districts are plan-

rrirmglarge bond issues of three to four million dollars. In these

Célses boards are employing local legal counsel on an annual salary or

Icetiainer basis which will include payment for services in connection

htitfii all Special bond issues. Thirty-eight of sixty-six districts

I'e'pOfr‘ting to Byrnes do have local legal counsel on an annual retainer

ranging from $100 to 335503 with $8.10 the median amount. Byrnes

‘

 

l 2
Ibido, pp. L7’ii8. Ibide’ p. ’49.
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emphasizes, however, that though interviews with school officials

indicate "several districts" are studying possibility ofeamflcying local

legal counsel on annual retainers and including bond issue services in

the retainer, the evidence clearly shows that the percentage of bond

issue basis still is the most popular method of determining fees ?or

the work.

A further arresting fact is that thirteen districts reporting

on fees paid on twenty-seven bond issues were determined on basis of

time.

The total of the twenty-seven issues reported is 52h,302,500

and the total of the fees paid on a time basis for services

rendered in connection with these issues, including all costs

for extra services, is $60,031.62. The average cost per bond

issue is $2.h7 for each 31, 30 of the issue or approximately

.25 of 1% of the total bond issues. On only one of the twenty-

seven issues reported, on which the fees of local legal counsels

were determined on the basis of time, was the fee in excess of

1% of the bond issue. In this instance, the bond issue was for

$30,000 and the district reported that the purpose of the issue

was the acquisition of two sites and that the local counsel

also acted as the board's agent in purchasing any individual

parcels of land. Several of the fees reported as determined

on the basis of time were less than .1 of 1% of the bond issue.

It must be remembered that the work load for attorneys can vary

‘trfnnendously from bond issue to bond issue and school district to school

‘jifiitrict. Consequently, it is a practical impossibility to estimate

‘fiitdi accuracy the time that will be required for legal services in this

Connection. It is precisely because of this variation in circumstances

int}l each bond issue that time and labor required, rather than percentage

Of. flue issue, is considered by Byrnes the most justifiable and equit-

able method of determining attorney‘s fees.

\

IIbido ’ pp. 63-6110



for services related to school bond proceedings in the Few

Metropolitan area by listing the major findings Of his Bind? a
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Byrnes concludes his study of the fees of local legal counsels
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Bond proceedings are technical matters and all statutory

reqiirements must be complied with by the district. It

is important that the special bondin5 autorney be retained

by the district in the early plannin: stages of the uond

issue.

Althoig;li the statutory requirements for bond proceedings

xay differ in the several states, the documents and papers

that a1c require for the record of proceedings are quite

similar. The work involved in the preparation of the

required documents is precise but not difficult and is

being done in rany cases by school officials without

assistance local legal coznsel.

State departments of education do offer potentially

valuable assistance to school officials through pub1151e

materials that are related to school bond proceedings.

In New Jersey the forms required for the authorization of

a bond issue are provided by the Department.

The majority of school districts do employ local legal

counsels for services in connection hith school bond

issues in addition to retainuu.g the special bonding

attorney. Only seven of the sixty-six districts report-

ing did not retain local legal counsels for services

directly related to the bond rroceedin's.

There is no consistent patt<2w-in tie method of deter-

mining the fee of loc.al legalcm1sel for services

related to a bond proceedings. Big1t different bases

were reported by fi ty—ni-nv dis tmits with the percentage

of tot’l bond issu1— being th13 bise :nost frequently used

to determine tlie fee of 100511 COnnsel.

The study of actual practicesindicated a significant

trend awa' from the one par cent fee towards a reduced

p;rcentage fee, a "sliding scale" of percentage fees

or employment of local legal counsel on a more ssb-

stantial annual retainer basis with a flat fee for

each bond issue.

Many (but not all) of the fees of local legal counsels,

particularly those determined on a perCentage basis,

include the fees of the special bond: 13 attorney.

Many school districts do not know that they are payir.

for the services of the sp:cil bcudin" attorney. Fees
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.. ;Contd.l o: the sne ial bondizg attorney were not

reported for thirt-eight of the forty-one issues on

fccv of loo 1 1 gal ccansels were Iterm1neiJ

‘
Q.'y« "

V1'. A xi]

e‘wtage of the l)Ind issue and which ineluded

es of snacinlltzdrv, attorneys.

. In general., fiscally dependent; school districts paid

lower fees to local ltgsl counrsc.ls since in ms.I,

the services x::%r readezed by the local mlnilc igal

goverrment's com189.0] This was epsecially turn: in

the Chaiter 6 dis trLsts of New Jcrs‘) and LI all of

the Connwc'icut districts Cont'cted.

(385628

9. The services rendered by locel lc;al monscls vary

considerstly. The services rcported [nest frequenfl

were those related to the local 1:331 counml actin:

as liaison with the special bonding attorney, the

review and approval of contracts and the examination

of performance and payment bonds.

Without further comment on these findings he rclz- tes th

conclusions in this most important study. The summarizing para3raph

l. The fees of local legal counsels for services rela ted to

school bond pr ”e dings shoeli be rcas .ahlI and adslate

r17.

cc 6 o

and shauld be dete ;ined on the haSIS 01 time.

2. t is desirable that state

make a survey of the 1: ml

counsels for bond proce

departments of educati

fees paid to local leg:1

dings with-n t 9 state.

.3. It is good nrnctice for school districts to reach an

a31‘csment with local legal counsels before any services

are rendered.

‘

II. I

o

'3 good practice for sch )ol dis yrisis to pay the fees

ho sgscial honding attorneys dirctly.“
a
t
"

c
“
H

. It is good practice for school districts to haVe the

record of proseodings, or a photostatic capy of the

record, for each pond issue on file in the board of

education office.‘

 

2
1Ibid., pp. 87-88. Ibid., pp. 93-93.
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his linvirus to the Findings and conclusions of Byrnes. This will

serve to point up or give more meaning to the work under dLSC‘ssian

here.

THE PLACE OF THE ATT 3N3Y IN THE SCHOOL DISTRICT

ADIINISTRATIVE ORGANIZATION

A key part of the investigation undertaken in this study was

' referencethe organizational pattern of school systems with particular

to the position of atorneys in relation to the szhool board and

superintendent. Information on this subject was sought in lite.ratu1e,

both from the field of school administration and business administra-

tion.

The literature in school administration deals with a

the administration‘tremendous variety of topics ard n::cess aril; so, as

(if a school district entails thexnanagement of an unusually varied

assortment of activities. Of the t:e-its which place partic liar emphasis

on aniministrative orga rization, the experts seem to divide between those

Who’ accept the ancient line-staff nilitary organizational pattern and

thosfia who seek a more "democratic" pattern. In neither instance do

the auithors give consideration to the place of legal counsel. More

oftenu. they deal in generalizations with freuent attacks on the dual

admIl-rlistrative organization and defense of the more common unit

3Y3teh-. Because so little has been written by school administration

authors on the topic under study, the author was forced to turn else-

71119 .

“'MP9 :for expert opinion.
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Some sinners in tie Lu31ness idl-ui5biutlon field haVc lUUJCsLBQ

the analogous relation of the corporation Board of Directors and an

elected governmental body such as a Board of Education or City Council.

Peterson and Plowman have made such an analogy:

The Board of Directors of a Corporation must exercise its

powers as a group and not singly as individual members of

the organization. In this respect the board functions

precisely as any other representative bod". For instance,

a city-council elected by the people of a community can act

only when in session as a council. Similarily, directors

must nake their decisi0ns in board meetings, formal minutes

of whicn are required by law, to be kept by a designated

officer.

They then outline the basic functions of an effective board of

directors a: follows:

In spite of the great variations that exist among corporate

directorships with respect to the details of board activities,

the basic functions of an effective board of directors may be

summarized as follows:

1. The eXercise of trusteeship by appraisal of the prOgress

of the company hereby be'ng alert to danger, on the other

hand, and advantageous opportunity on the other.

2. The conside~ation and establishment of the uajor policies

and objectives of the corporation.

3. The selection of the chief executive and senior officers

and the determination of their compensation, conditions

of retirement and pensions.

14. The delegation of adequate managerial authority to the

chief executive and his subordinates.

Those familiar with school board operations will note the

appropriateness of this list f functions for school boards.

\

1T5 . I1 I ‘

almore Peterson and E. crosvenor Plowman, BuSiness Organization
 

333 M.anagement (Homewood, 111.: Richard D. Irwin, 155771—9537, p.

2Ibid., pp. 152-153.

Ilh9.
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If tue analOgy, as contendru, is apt, tie” litn.atu.e on the

organization of businesses or corporations ought to provide insignt on

school district administrative organization, at least as it relates

to the legal counsel. A survey of the business administration litera—

ture reveals the expected differences of opinion on where the legal

counsel fits into the organization pattern.

General Electric employs legal counsel at the vice president

level and, in fact, call him "vice president and legal counsel." He

is a member of the executive office and reports directly to the company

president.1

Many business and nanufacturers' organizations include legal

counsel on their boards of directors. Such a pattern is not possible,

of course, in publicly elected boards of education, except as an

elected member happens to be in the legal profession. Hoxever, in

such instances, it is generally advised that the board member refrain

fhnom actual legal service to the school district.

The most common organizational pattern, however, is for the

legal counsel to appear as a staff person to the president or general

manquer. Hodges charted the position in such a way:

\

Ric}; lFranklin G. Moore, Manufacturing_Management (Homewood, Ill.:

£1113 D. Irwin, Inc., 1953), p- 35-
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__ fl . Legal

f’ Counsel
  
 

 
Secretary

 

 

Corporation %__‘1

l

L'
- -# President - «4

  
 

  

  
 

 
 

 
 

' l

I Corporation _1_ _! L-—.— _fianagement

Treasurer ‘d’ Counsel

General

Manager
  
 

1

Though his chart does not include a board of directors, it

is assumed that Hodges was simply trying to show the upper administra-

tive strata and was not concerned about the governing body. It is

clraar tha+ had Hodges felt the legal counsel should report directly

to ‘the Board of Directors he would have included that group in his

chart.

his emphasis on the attorney serving as a staff person to

the’ Firesident or general manager with no direct contact with the board

Figures 2 and 3 bothor diirectors is evident in other publications.

JJKriCBEIe clearly the concern of the authors with this relationship.

\

 

Pr lHenry G. Hodges, Management - Principles and.Practical

-—JE§ELE§3§ (Boston: Houghton Mifflin Co., 1936), p. lhh.
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Consultant __ - - q Superintendent Consultant
    
 

FIGURE 3

ORGAHIZATIQN CZIART (F A LARGE CORPOFJTlC1
 

 

3 Lock? :01 de 1‘]

lBoard 01'" Directors

  

 

 

 

A

, President and A

Assistant Chairman of Board Legal Counsel
   

Ha l‘loyd. Rowland, Business P13Y1.'1i2_1£; and Con trol (New York:

‘93P and dros., 19117), p. 1'35.

(Ho 2Ric1'1’ard 1'3. Owens, Managment 9;: Industrial Entegirises

"‘6 Wow, 111.: Richard D. Irwin, Inc., 19537, p. 115.
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The nrimary purpose of many staff agnncies is to render

specialized advice and cozsel to managerent upon request.

iSucn agsnc es normmallr hfils no directionil, RCHLJlSvPti*c,

or caitrcl funct:_cmx, 01~. give authocit.t opi1ions when

zsked and often ‘czinb to nanadenent’s 1ttention dc».1o)1snti

of i Lures vithwn their respectiVe fields. among the

or' in c1lsracter and fall

1113-4: 33101213115, Economics,

4.

1

Perscnrel Ad1-ni tr: tion.

L‘-' . -, '
within 1-15 Craig are: neéa

The effectiJe organization of such ercncies, a ru

presents no unu31al prollems. They normallvi’ remprt 0

tne president or general management, or to the iivvisenal

executive most closely concerned, nit are u51ally ava ilathle

for 00 s‘ : tion hv anJ°igru3rested ;m:ar1tive-Guernzpartment.1

f
"
¢
+
P

This limited number of references summarizes and in fact,

,1. ‘n . . .v1~o- ’-~ .n—. .r n J,‘ » . .—» fl ‘ '5‘? -. . n -.._

‘Vlrnnjallgr CXJKJ18b5 1w;ntinxi or Lane le_c: ufltfllsel'iyk)pbeet1031.Ld i1e

'-. .v"3 ‘, . - I' '(I'\‘~‘Vr 2 o

.. l 1', l1" ,7 nix.- 1.) L.l

SUEflmEZ"

In "his c";.’..;rter the: author has a tteipted to pass-ant the 11:3.1;Eng

of’\;r1ters 1: the field of ed1c1tional administration on the organiza-

ti3nial 'claticcsfiio of £39 3‘h301 attorney to the superintendent and

boaurd of education. Realizing the similarity net413n the nornal

sc?1cu31 system orb.ni.’tionul p t.ern and .hét oi na1, bJSiuets anr

man‘zif'acturing concert-s, the rcsv-ath‘IGr also t'lf‘med to the field of

bugfileessaiui istration for exyert opinion tLat night throw light on

*1... - .

"“ rflroblems unders tudy.

The business literature can b; summarised rather briefly.

‘11:

l

"‘ J—ters in this f‘ixgld seen; to concur witr' 3011001 adMJ1i51,1€'tti13n

lPaulE.Holde1, L.S. F

-41;;;;J§aticn and Control (New Y

is}; Pd H11Irzi‘t 1.35:1131, Tel) "in:4"; rent

0 McGraw-Hill Book 30., I??? , p.—HL.
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tions to tne schorl superintendent. The actual applicability of this

recommendation will have to await further analysis in later chapers of

this paper.

The school administration experts dealt more extensively with

the need for Special bonding attorneys than any other asp8ct pertinert

tudy. There is unarimity of opinion that municipal bond lawd O S
:

1
.
0

U
)

specialists must be used by school districts to manage the intricacies

of bond issue procee’ings. The same degree of agreement is not found

When the question of the extent of participation by local legal counsel

in school bond issues is raised. The study that was reported most

extensively on this subject was that of Byrnes's. Dr. Byrnes concluded

that it is good pructice to retain local counsel to render services

Iflclated to school bond proceedings. Byrnes's Second major conclusion

1"

determining factor in the leewas that time and expenses should be the

aruflangcment with local counsel rather than tLe acre common perceutége

f‘ ' 1 ‘
01 time ocnd issue amount.



CILXPTER III

IETHODOLOGY OF THE S'I'TTDY

In the previous 0‘ :tor daliig with the review 0

the investiga ions and thoughts of various individuals were cited to

provide an orientation to the subject under study. The pres

discussion is concerned with creating an undeis tLLding of the type of

instruments utilized and how they were developed, the prew-t sting of

ring the instruments,the instruments, the proce ire c;ployed in administe

the collection of data, and now the data will be handled in this ; per.

Thu Sim-ST:mvnAI'ib

As indicated previously, the as her is indented to the

M State University Department of A ministrative andfiducation31C
)

O

1

.L higan

fisrvices for making available the data collected from a questionnaire

pertinent to this topic. The questionnaire was mailed in May, 1957,

This represented every school

The

t'0 698 school districts in Miclr'zigan.

distxrict.in the state that employed a superintendent of schools.

the: questionnaire and returnsuperintendents were asked to complete

it tC3 Professor William H. 30:, Department of Administrative and

hduceitaional Services, who also wrote a "COVering" letter to accompany

the questionrlaire.

Cf the 693d"uestiomaires mailed out, LB} were returned.

percexntwage of return was 62. 9% which, according to current rese

p.2'é'1cgtin . . . .

yes, is large enough to pPOVlQe a valid savnxile of the state as a

Whole .



./

Table 1 shows the nzdbvr of school systemS'wkose superintendent

‘ . .z' ,. °.,‘ m ,9, . '\ ,. , I , ..1.. ., ‘, , .,

returned tne quesplon‘alle. lhe idols Jreqks noun the rut.r¢s “g vhf

sing of the school system as indicated by student enrollments, Hay, 17$?

TABLE 1

NUMBER OF SCHOOLS RETURNING QUESTIONNAIRLS

BY SCHOOL ENROLLMJNT

 

 

 
 

T

E

    

School Enrollment Number Reporting

O---l99 . . . . . . . . . . . . . . . . . . . 13

200--399 . . . . . . . . . . . . . . . . . . . 36

hoo--S9? . . . . . . . . . . . . . . . . . . . 57

soc-~99? . . . . . . . . . . . . . . . . . . . 9S

l,OOU--l,999 . . . . . . . . . . . . . . . . . . . 117

2,333--h,999 . . . . . . . . . . . . . . . . . . . 66

5,.ooo--7,999................... 10

8,(]DO--ll,9§9 . . . . . . . . . . . . . . . . . . . 13

l2,<DOO--l9,999 . . . . . . . . . . . . . . . . . . .

2‘3, GOO-n-OIC'I‘ o o o o o o o o o o 0 o o o o o o o o 3

Dize unlmovvnl O O O O I O O O O O O O O O O O O O O 3

H \
O

\
:
1

°
0

School enrollment, ia

£
-
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The questionnaire concluded with the question, "Do you havr

some comments or specific problems that u-Jould be. lSmf‘Lll ll‘. estf‘ztlis’.ir;g

criteria for a good working relationship between tne superintendent,

school boards and school attorneys?" Sixty-six reSponses 13 this

"open-ended" or "essay" type question were receiVed. These answers are

quoted in their entirety in Appendix B. They are also discussed when

pertinent in the text material in Chapter V. The remaining questions

seeking factual data are treatud i: Chopter V, 4150.

TH: DEVSL'PHZJT OF CRITERIA

It was suggested in Chapter I that a scale gas needed with

‘which to "measure" the curr:nt status of the attorney-superintendunt-

board of education relationship. This measuring scale seemed to be

‘best obtained.by the ds'elopnent of criteria for the establishment of

tiris relationship by men of stature in the field of education.

Iruismuch as this study in‘olvcs the disciplines of both edu ation and

last, it seemed advisable to select experts who had a thorough under-

staUIding and interest in both fields.

The panelists or jurors were selecoed from among the members

r V c I 0 f1 ‘ 0

CL ‘tkus National Organization on Legal Problems of soucation uitn only

iization states as its purpose:‘
4one exception. This org;

fr<> improve school administration t; promoting interest in

llruierstanding of school law throughout the United States,

135' holding meetings for the presentation and discussion

‘31. school law problems, by stimulating the teaching of

Euzliool law, and by issuing publications on chool law

‘Subjccts. The O 'ganizntion shall serve as a clearing

‘lcnlse for information on r search and publications, and

I“3rhder oth:r related services to those who become members

of the Organization.



It seems clear that mzmbersnip in this Jrvrni4ition indicates consider—

dole interest in the fields of 121:: 713m. school administrauim. The

l‘atioial Organization or. Legal 'Prollms of Jduc1*ion sponsored a recm‘,

volume entitled "Law and the School Superiitznownt. Ten of the

schnteon contributing euthors of this book were asked to be panel

members. These men are school Sllo‘.l‘7;1ttll’ltf'b8 or professors of

education at various colleges and universities. Three additional

panelists from the faculties of the three 11% st universities in

Michigan were asked to participate. Each of these men is a specialist

in school administration and each has written or ot‘m—umise exhibited

an interest in the field of school law. Eleven of the thirteen men

asked readily assented to serve on the panel. Their names are. listed

in Appendix D.

.The .ext step in the study was to present to the panel numerous

statements about the topic under stud.)r that could be evaluated by the

Wiperts. The assumption was that agreement on a particular item by

experts in the field could be considered a criterion with which to

evaluate present practices and guide future actions of school boards

and superintendents. The virtual void of literature on the topic under

consideration put great resporxsibilitv on the author in formulating

'

tne initial draft of statements for surveillmce by the jury. Howover,

mucn help was received from the author's comiiittee, other staff manta-2r:

. I 'n o o o n o o

1“ tote Department of educational Services at Michigan state UlllVBI‘Slt;',

P . ‘ o ‘ V

and 4 rom practicinr attorneys and school superintendents. when tne

i ' .
nitlal stat1..1ts were prepared they were sent to an informal g ‘oup

statements appeared

of ' , , . . . . .

Jude—568 who were asmed Simply to indirzatm, if the
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to be suitable for isolating criteria for establishix; a saoeessful

attorney-superintendent-sohool board relationship; if the statements

were clear in their intent; and whe her they hrd any additional so»te-

ments that should be added to the list. Several revisions were made as

a result of his procedure. The statements for yotential :riteria for

both the special bonding attorne3 and local counsel #5 Finally revised

are fmmd in Appendix C.

‘1 A J' ' ' v.‘ -I. ‘ ‘ .' "‘v .v " "c‘

go '30.” .UIIV Oil £913-- St-ab‘ari‘uilb PUDProvision For one expert.

deemed important for clarification of th:ir r:sponses if they so o 05?.

Further examination of tLe form will rzv&al that tfle rnsfondsnt was

presented with Your classiiicetions from which to choose his response.

.- -,, 3“

It was ?elt that tfiis range of options fr0m "strongly agree so

"strongly dLsaéree," was su?ficient to provide for each expert to

indicate His judgment of the relative value of era several criteria.

In order to disting“ish objectively between those statenerts

desmned of sufficient value to qualify as criteria and those not,

runne'icel values were assigned. The response "strongly agree" was

assi4gned three points; "tend to agree" was assigned two points;

"befni to disagree," one point; and a respons~ 0? "strongly disagree"

155% ;;iven no val;:. ?ci1ure to respond to an item was deemed gridunce

0? S bisong disagreement and hence was also given no value.

The distribution or value ratings by the experts is shown in

Tablxas; h and S on pages 51 and 66. he statemen s for isolating

Crit&arfiia are shown with the various sub-statements. The points nocim -

latumj r~ .- . _ __. ....-,- . . . .. . ~-
4krom the ratings on easn seatenent are totaled and the medianALV

sco . . . . .

re: Chalculated. a median score of 2.0 was arbitrarily set as tue
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l: was felt insufficient for the purposes 01 onis s toy to

o 1"

limit tne datz - twurizgto the queHstionn.11e. rurther information on

‘

present conditions in reopect to tne employment of school attorneys was

cquircd; the requirement steaming from the lim'tations of the question-

naire technique as discussed in Chapter 1. The. case study let‘co cl \oES

‘ ' ' . 1 ‘ 1‘ ' - r' .0 °‘| “' - ‘1 r'V‘ "\'- F“ ‘ I“ 1.3 'I \ ‘v ‘r ‘r‘\

0110860 to Stf‘o'ul e L 1‘3. denoted 5’.A;)11Lel'.“'.1tdL (184521. Txii‘ tool ”sec. v, ~15 {Me

‘‘‘‘ ‘ '. ' <- '. ‘2 ‘ " W 1 .4

slwhm;tdremi (r ((:usec L.t€l\LL£N besmlit..

3 n

Good and ocates have written of the Int?,1._ie: technique:

0

Certain tpes of infonvm ion can be secured on771 4D,)" direct

contacts Akll 0~0\le' For e«llnie, i1,in:te. focA

history, of ;*ronal hbits aoxd clicactr— Estics of Fazily

life, and oiizfiorrw :rd belief. ifi;ile u Ital; 0 this infor-

motion can he olta ixod through use of question air:s, Check

list, or trr'4-s (1191123.: “U: to {go In. of' IKSIJOICLL its, 15.1 1"

ara unique characaeristics of tfio int[View t3?! rondzr 1t

muchrmne than Il"31417L&6£."L

Thea; go on to cite tie spzoial values of t}; *nLHVVLeN, i: conparison

'l. The interviewees may provide personal and confidential

irfoznat.iora nhl”ll they would not ordinarily place in

wr ting on paper, they may wish to see the investi-

~;tor Mllo is seeurin' the information and to receive

guarantees as to how the facts will be used; they may

need the stimulation of personal contacts in order to

be "drawn out";o:1o sozr.e interviewees may be too ignor-

‘

9117.; U) read 33111 hl‘L-JE.

“
J

. The interview enables th : investigator to follow up

leads and to take advantage of small clues; in dealinv
L)

”d Carter V. Good and 3033133 B. Scates, Hethods of Re eorcb:
4.; i "I ' 'IT *— —_w.

W;Psychological, oociolgical (new York: Appleton - tentury -

roft3, Inc., 1951;), p. 35L.

 



2. (Ccntl.l with CJHLIICX Log} 5 Igd 1; stints, URI r 1610“

mcnt or trend oi tun ion:.rs1)icu is lifinl; to lrccsafl in

any dil‘ac .103, and 3.0 11' S:_‘.‘1H"1?- lei-paysd ix. ,: lvsnc:

can fully meet tins it»: at‘:on.

J. The int~rvis4 ;~3:its t;.o llJ‘Sti’«t0r to form an

impxcssion of tic person WlC is ;l ving the information,

to (Hrrivs at some jud51:nt of tut truth of the WLHSttIS,

V.

and to "rand belmvvn the lines tnings that may not

have oren said in words.

L. The intorvisw provides an opportunity for the intcr-

viewer to Jiv~ infornat an and to d velcp ccrtai;

attitudes on the part of the respondent, a procedure that

is not ri\~<*‘)l 'sz using-,7 a Qtnwtflui: air or a t 31‘.

This oppoxtinity for "giva and tune" is ”CU\VL~LLJ im-

portant in the "treatment” or "thsrfipsatic" intc"‘viIu,

uS&d extenSEley in case work.1n tfiis r“" thc irt»r-

View psmits 5.:‘1 iz‘XO'SE"..'.g€: 0.2" tdf:as 5:1" ‘11fonation, it

is HOtffiCBSSflrlLfTACK?4W%’Strmfit.

Parten2 has ind Cited Uat most r~syondents mould rat 3r tlk

than write and the interview inch: iqis rslicvcs thc informants of that

responsibility. Morton and Kendall point out in Chorus with the abovn

'that such a non-diraotivc approach, "...gives the subject an opportunity

to 8(press himself about matters of central Significance to him rather

theui those presumed to be important by the in1~rvieuer.'3

In the above statement Merton and Kendall are describing the

focnised interview which was adopted for this study as best meeting the

demands of the situation. They go on to further describe the focused

intfl31*view as follows:

3.. The srsons interviewed are knovn to have been ir:VoIIvcd

in a particular concrets si nation, sucn as viewing a

film or hearing a radio pr03ran.

1Ibid., p. 356,

Quildrvd Pfirte~ Survsys, Polls, Sample 5 (Cow Yart: Harper

& BFOS., 1025?), p. 9} o

1

Th “nobcrt K. Norton 1nd P-Itricia L. K3nd$ ll, "T‘e Focwsed Intuxvit,‘

e American Journal of‘ Sociclwxz', 51:51: 1.3.; 1, 10;).
 



2. '1ku 1 q ot31 hi.n.llJ':3-J ‘ F10 it 1: .Ls, grit- ~xys, r.i

tot:l s‘ Aril‘ of t? p:rt-cul;r Sifustior 1.”, E r

fl:ziviole an:lJzed (cowtcnt enaldsis) by the i v ~ti—

gM';oz, and EL? has arrivsd at a set of si;nificsnt hy-

goghe8es concerning the meaning and effsots of Qctr-r-

minste aspsc s of the situation.

3. On the basis of this analysis, tho investigator has

rView guid3, outlining 1H3 major

and the hypotheses which locals the

data to be obtained in the interview.

develcxuai an inte

areas of inqaiqy

pertinentc of the

L. The interview itself is focused on the subj Mix ox-

;srisncss of bk) persons exoosed to th: pr?— Havzud

sitlation; those reported res01563 emile t?9 investi-

ator to test the validitd of Ezis hypo'2v ses "d to

ascertain unanticipated responses to ‘Mo 51Mtation,

thus giving rise to fresh hypotheses.

The ossontial purpose of this st:1), itwill ‘or rwcalled, was

to critically analyuv tn? currsnt situation as it relates to the

attorney-superintendentAboard of education relationship in terms of

writria established by asserts. This led tile case study or interview

poriion of this std" do.»n a particular pa th. It indicated a need to

seemie dept? iniormation Abojt existing conditious and, by implication,

ixu)elled the investigator to determine what the attitudes of the people

wars: abost their olrrsnt situatiofi.

While the criteria were designed, in part, to measure the

fOITnifl administrative organization, the investig~;:r realized t‘lat

forwnz£1 patterns of association are often not so important as the

ianDIfinal systems. Atto”19”S-€1p9?]ht9nd9nts and scoool boariwwters

Partlixzipate in rstnsr unioue soc51 systems. Tke T016‘8 they Play in

‘Uu3il‘ periods of interaction and, in fact, the persons 1

”it‘1 are dste~~inod quite informally in most csscs. The whol» web of

"_'A‘

‘“”““fl intwr:otions is c 4?.3r at from case to ca.39 as thv members

11mm, 55.
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‘ ituation. i, 4;; methemselves bring different bacigrcunds tc the 0
’
)

found later in this study that the participants descrited their intar-

actions but couldn't tell why they interact in that may. Often the

"I“ ‘

.1 U

I
|
o. r' '~ ‘ . .‘c. ' ~ ‘9" " ' ’3 ‘a x " (I h ' "‘ ‘ ‘ 'I ‘

patterns were estaoiisued o.,r past yeuzs osforc any of tn~ curr‘

participants were even on the scent. But this is part of the study--u

portion of the information sought in each case.

The author was directed by this line of reasoning to construct

an interview schedule that included questions eliciting both current

factual data and furtker questions of trs open-ended or focused

interview type seeking opinion and attitude data. Examination of the

final interview schedule in Appendix E reveals that this "dualism" of .

questions, so to speak, was accomplished.

The writer believes that a careful consideration of the

tcharacter of the people interviewed, the structure of the study pre-

itbuinary to the interviewing, and the chedule employed in this phase of

the investigation will reveal many elements in common between the

netfliodology used in this stud; and the focused interview described by

Merton and Kendall.

Since the factual questions could be easily answered by either

Twesr' or "no" or a numerical response, this portion of the interview

data, ~ eesi’" tabulated for analysis. However, the crucial parts ofwas V .‘.d

the iieterview were Open-end"l questicns. he responses to these, of

couI’SE , are not tabulated but are treated in tnr trxt material in

“ensuing ci‘mptt—ms.

Like the ot‘z‘wr instmm--:;1ts {13:13 in wigs study, the ‘1.A;’..‘.rview'

S1,}: i ’~- 0 I l g

‘~Qu§lo was carefully refined prior to use by pro-testing and tne
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1,999 student enrollment group within which a very high proportion

of the school districts in Michigan fall. Two districts were secured

from this group. Table 2 shows the enrollment groupings from school

systems which were selected.

TABLE. 2

ENROLUVEdNT GROUPINGS FROM WHICH SCHOOL DISTRICTS

WERE SELECTED FOR CASE STUDY

Student Enrollment School Districts

0-399 A

boo - S99 . . . . . . . . . . . . . . . B

600 - 999 . . . . . . . . . . . . . . . C

Loco-1,999...............D,E

2,000 - h,999 . . . . . . . . . . . . . . . F

S’m-7,9990000eeeeeeeeeee G

8,000 - 11,999 - . . . . . . . . . . . . . . H

12,000 — 19,999 . . . . . . . . . . . . . . . I

20,000 - over . . . . . . . . . . . . . . . J

The author traveled about 1,200 miles in making the interviews

arui spent the equivalent of a full week in getting to the interview

sites, conducting the examination and returning home. In several cases

two interviews were conducted in remote parts of the state on the same

day. Every interview was made by the author personally.

The focused interviews were with school superintendents with

only two exceptions. In the two largest districts preliminary investi-

gatimari disclosed that the assistant superintendents in charge of business

“fairs actually had more day-to-day contact with the attorneys of their

districts than the superintendents. These assistants also attend all

ach°°1 board meetings so are familiar with that aspect of the school

district operation. Each interview was preceded by a telephone call

expl‘lfi-Iiltimg the study and requesting an onintment. In every case the



M;

prospective interviewee was exceedingly cordial in his reaction and

set an early date for the interview.

The districts chosen represented an excellent geographical and

sociological distribution. Only the Upper Peninsular was not represented

geographically. Large cities, fast growing metropolitan area districts,

and rural school systems were all included. Table 3 summarizes back-

ground information on the school districts and interviewees. It can.be

seen that all of the districts had passed at least one bond issue in

the last five years with three of the districts having experienced

three bond issues. It is evident from the table, too, that the smaller

districts were under the leadership of less experienced men; the two

smallest districts had beginning superintendents. This, combined with

‘the startling lack of training in school law of the same men looms as

an important fact in this study.

MUNICIPAL FINANCE COMMISSION DATA

The final source of data for this study was the files of the

Mix:fnigan.Municipal Finance Commission. This agency is charged with the

responsibility of reviewing for approval all municipal bonds prior to

the sale of the bonds. The Commission is composed of the following

members of the State Administrative Board: the Auditor General, the

State Treasurer, the Attorney General, and the Superintendent of Public

Instruction.

The Commission employs a small staff who gather data from

municipalities for the use of the Commission. Among the documents

8ub"'*1‘l‘o‘l&ed to this state agency is the fom Application for Approval

0” the Municipal Finance Commission. After a successful bond issue
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election and prior to the sale of the bonds this anplication must be

approved. The form requests the estimated fees the municipality intends

to pay for legal services connected with the bond issue. It asks for a

separate report on local counsel and bonding attorney fees.

For the purposes of this study 2&3 applications were studied.

These were submitted by school districts in 1955 and 1956 over a fifteen

month period and represent every school district application made during

that period. The pertinent data from these forms was tabulated to permit

easy analysis. The size of the bond issue, the fees paid (actually,

estimated to be paid) to local counsel for services on the bond issue,

and.the fees to be paid to the special bonding attorney were listed.

{Then the percentage that the legal fees were of the total bond issue

annount was calculated. Various other manipulations of this basic data

were made to enhance the analysis.

The Municipal Finance Commission data became an extremely

interesting and important part of this study.

SUMMARY

In this chapter the author has attempted to show the develop-

ment; and use of the instruments used in this study. The panel of experts

was discussed, as was the instrument sent to them with statements for

isolating criteria for the use of both bonding attorneys and local legal

com18.31. The questionnaire and case study interview schedule was pre-

seated. The Municipal Finance Commission was discussed. Data from

this agency was obtained which became an important part of the analysis

or fees paid to local legal counsel and bonding attorneys for services

rendered in connection with bond issues.
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In the next chapter the responses of the panel of experts will

be carefully analyzed in an effort to isolate valid criteria that can be

used to measure the effectiveness of current practice in administering

the important school attorney-superirtendent-board of education

relationship.



 

 
 

C E‘h'LPTER IV

[hfv'EUiP-E‘ENT OF CRITERIA

Chapter I of this dissertation described the setting and

stated the problem of this study. In Chapter II the literature relating

to the study was reviewed for help in further understanding of the pro-

blem and hints as to its solution. Chapter III described, in detail,

the methods and instruments used in the research. Before starting in

this chapter to analyze the responses of the panel or jury of experts to

the statements for isolating criteria, let us briefly restate the problem

to regain perspective. The reader will recall that the central problem

was to critically analyze the financial and administrative relationship

between the school attorney (both local legal counsel and bonding

attorney), the school superintendent, the boards of education of school

districts in Michigan. Three central questions were asked, What are

the present conditions of employment of school attorneys in Michigan?,

What are the problems deriving from the three-way ’relationship between

counsel, superintendent, and board of education? , and Are there cri-

teria which can be isolated and will be useful in establishing the

school attorney as an integral part of the school administrative organ-

ization? It is the latter question which this chapter will attempt to

answer.

Lach statement for isolating criteria relative to school

attorneys will be individually considered unless grouping two or more

together will better serve. The total points and median score as
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described in Chapter III will be used to ascertain if the statement

qualifies as a criterion. It will be remembered that eleven experts

judged each statement on the basis of, "tend to agree," “tend to disagree,"

or "strongly disagree." Each of these possible choices was awarded a

point value beginning with three points for "strongly agree" and reduc-

ing in value consecutively to "strongly disagree" which was awarded a

value of zero or no value. A median score of 2.0 was arbitrarily selected

as the necessary qualification for a statement to be considered a

criterion. Table 11 on the following two pages presents the jury ratings

in tabular form. The left-hand colmnn refers to the statements sent to

the jury with their multiple choices designated alphabetically. The

eleven jurors range across the top of the table. The numerical value

attached to each juror's responses to every possible choice in the state-

ments are shown. The total points for each possible choice are arrived

at simply by adding the values assigned to each juror's response. The

median, of course, is the total value divided by eleven, the number of

Jurors.

When interpretive comments have been made by the jurors about

i statement those comments will be considered in the discussion of the

statement if they are meaningful to the study.

SPECIAL BONDING ATTORNEYS

The statements relating to the special bonding attorney will

be considered first. The exact statements that were sent to the jury

will be given followed by an analysis. If the statement qualifies as

a criterion, the criterion will be stated.
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TABLE 14

FOR ISOLATING CRITERIA RELATIVE TO

SPECIAL BONDING ATTORNEYS

ANALYSIS OF JURY RATING OF STATEMENTS

  

Total

MedianPoints3715673910111 2
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TABLE )4 - (Continued)
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Statement 1. Qualified legal assistance on bond issue proceedings

should be employed by school districts, depending on the,

(a) size of the district

(b) superintendent's knowledge of school law

(c) size of bond issue

(d) by all school districts

(9) other factors (specify)

Statement 2. Qualified legal assistance on bond issue proceedings

should be employed by school districts of:

(a) less than h99 students

(b) from 500 to 999 students

(c) from 1000 to 2999 students

(d) from 3000 to 5999 students

(e) from 6000 to 9999 students

(f) all school districts

These two statements are so closely related in their intent

that they should be considered together. Statement 1 seeks to determine

if all districts should have legal advice on bond issue proceedings or

if there are mitigating factors that may negate the necessity for such

For example, could the factor of size influence whether or

If

assistance.

not a school district needs legal advice on bond issue proceedings?

the superintendent is experienced and well-versed in school law can the

district get by satisfactorily without a bonding attorney? Are there

other factors that may affect the necessity for legal assistance? The

central question here is one of basic importance to the entire study,

for one of the assumptions in the research design was that all districts

"quire assistance from qualified municipal bond attorneys for bond

“We proceedings.

The reader will recall from Chapter II that writers in the

field have consistently expressed the urgency 01' retaining bonding

‘ttOmeys for their unique and specialized services. There was some
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indication, howeVer, in pre-testing the instrument under discussion that

if any factor was operative here it was the factor of school district

size. For recognition of this, the author included Statement 2. This

statement attempts to find the size of district, measured in terms of

student enrollment, above or below which a bonding attorney may or may

not be necessary. ,

The returns from the jury indicate a conclusive belief that all

school districts require legal assistance for bond issue proceedings.

Neither size nor any other factor affects this necessity. Only one juror

I'tended to agree" that size may be a factor, but the same juror reported

that he ”strongly agreed" that all districts needed legal help on bond

issues. In Statement 2 the same juror again emphasized his belief that

all districts should euploy bond counsel.

The median score for Statement 1(d) was 2.7 and the median for

Statement 2(g) was 3.0. It is possible then to state the first criterion

as:

Criterion I. Qualified lgggl assistance on bond issue

proceedings should be employed by all school districts.

Statement 3. Advice on legal matters involved in school bond

issue election proceedings should be rendered by:

(a) the school superintendent

(b) an attorney on the board of education

(c) the school district's legal counsel

(d) a school law specialist

(e) a municipal bond law specialist

(1’) other (specify)

The Jurors clearly believe advice on legal matters involved

in school bond issues should be sought from municipal bond law specialists.
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The median score was 2.6. There was considerable feeling that the local

legal counsel should render such advice also. Only one juror was willing

to forsake the municipal bond specialist for the exclusive services of

the local counsel. Seven of the eleven jurors selected both types of

attorneys. The local legal counsel polled a total score of twenty points

and median score of 1.8. It will be rememberedthat a median score of

2.0 was necessary to qualify as a criterion, hence, the criterion must

exclude the local counsel and read as follows:

Criterion II. Advice on legal matters involved in school bond

issue proceedings should be rendered by a municipal bond law

gecialist.
 

Statement 1:. The financial arrangements with a bonding attorney

should be spelled out in written form and agreed upon by both

parties in advance of actual service. '

On the basis of what is normally considered "good business"

this statement would seem to be completely acceptable. The experts

certainly subscribe to this for it is one of the few statements that

was " strongly agreed" upon by the entire jury. The statement, then,

received a total of thirty-three points and the maximum median score

01‘ three points and can be restated in its present form as:

Criterion III. The financial arrangement with a bonding

gtorngy should be spelled out in written form and agreed

Epon by bothJarties in advance of actual services.

Statement 5. The administrative relationship of the bonding

'lttorney to the board of education and administrative staff

Should be written in the bylaws or policies of the board of

education.
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Statement 5 received twenty—three total points resulting in a

median score of 2.1.. This qualifies it as a criterion. There were some

interesting comments made on this statement. Two of the panel members

who scored the item less than "strongly agree" made the comment that

the administrative relationship to the board of education and administra-

tive staff should be a part of the contract between the bonding attorney

and school district. One of them also suggested the relationship be

recorded in the board minutes of the district. Still another member 
said the statement simply was "not necessary." Two additional comments

were made that should be considered. The first by one of the jurors who

thought the relationship should be in the contract. This man added that

he would "strongly agree" if the district has bonding projects under way

at all times." The second cement was that the relationship should

be "part of the bylaws which spell out the relationship of all special

consultants to the administrative officers and board of education."

Both of these cements may be worthy of some thought in light of the

L total vote on this item, and particularly the latter comment. This

 
I: point will be discussed further in succeeding chapters of this report.

The criterion is stated as:

Criterion IV. The administrative relationship between th_e_

gonding attorney and the board of education and administrative

_s_taff should be written in the bylaws or policies of the 
goat-d of education.

Statement 6. The administrative relationship between the bond-

ing attorney and the board of education and administrative staff

Should be agreed upon by both parties in advance of actual

Se I'Vices.
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Like Statement h this is simply a "good business" procedure

and, for that reason, exacted no comment by the jury. Only one juror

"tended to agree" while the other ten "strongly agreed.” Thus, State-

ment 6 totaled thirty-two points and a high median score of 2.9 qualify-

ing it as a strong criterion.

Criterion V. The administrative relationship between thg

bonding_attorney and the board of education and administrative

staff should be agreed_up9n by bothgparties in advance of

actual services. 
Statement 7. The bonding attorney should generally receive

instructions from the:

(a) superintendent

(b) board of education

(c) superintendent and board jointly

(d) local counsel

(e) other (specify)

Statement 8. The bonding attorney should generally report to

the:

(a) superintendent

(b) board of education

(0) superintendent and board jointly

(d) local legal counsel

(e) other (specify)

I These two statements are being considered together because

they are so closely related. Reference to Table 1:, on page 51 will

disclose a remarkable lack of agreement by the experts on these two

8"iditements and their various alternatives. One wonders what is behind

311011 lack of agreement and whether lifting these men from their environ- 
: ments and bringing them together to discuss the two statements they

might, reach consensus on a particular method of operation relative to
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these statements. Can it be a case of misinterpretation as they read

the statement? Has each person read something different here or is

there simply a lack of agreement on these issues? On both statements

the superintendent and board of education working jointly received the

highest score but in neither case did the median score qualify as a

criterion; the scores were 1.9 and 1.5 respectively.

An interesting observation, here, is that none of the alterna-

tives in either statement escaped having at lease one of the experts

"strongly disagree" with that choice. There was also at least two

panelists who "strongly agreed" with all the alternatives to both state-

ments except 8(d). None of the experts agreed that the bonding attorney

should report to the local legal counsel although three of them agreed

that the bonding attorney should receive instructions from him. This

presumable inconsistency prevails throughout the responses to these two

statements. None of the comments, nor the comments taken collectively,

assist in clarifying the situation with Statements 7 and 8. Although

"reporting to and receiving instructions from" the superintendent and

board jointly received the most agreement and least disagreement of the

various alternatives, no criteria are extractable from these statements.

One final comment. As seen in Chapter II the review of litera-

ture in the field of education anticipated this lack of agreement on

Where the attorney fits in the administrative hierarchy. The simple

disc-10mm that the educational administration literature has neglected

this relationship may indicate a lack of agreement in the field. However,

the business administration writers have not failed to meet this question

h‘3‘“‘(1‘C3'I'L The literature there, it will be recalled, advocated a staff
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position to the president or general manager for the attorney. Assuming

comparability in the superintendent-board of education relationship to

that between the president of a corporation and his board of directors,

wouldn't the staff relationship to the superintendent be advised? A

staff relationship to the superintendent would mean the attorney would

both report to and receive instructions from the superintendent. The

superintendent, of course, reports to and receives "policy instructions"

from the board of education in the usual interpretation of the superin-

tendent's role. Statement 9. Bonding attorney fees should be based upon:

(a) an annual retainer

(b) percentage of bond issue

(c) a sliding percentage scale

(d) time and expenses

(e) other (specify)

TWO jurors cemented on this statement to the effect that the

bar associations or the bonding attorneys would determine the fee arrange-

ment. One of the reasons for including the statement was to see if school

law and school administration experts felt that a particular kind of fee

arrangement should he insisted upon by school officials. In Chapter II

11> was reported that Rosenstengel and Eastmond found: "The fees paid

} to a bonding attorney will vary with localities, but usually they are a

$312.11 fraction of 1% of the bonds"! This seems to imply that usually

fees for this type of service are based on a percentage of the bond issue.

The question is, "Is this the best type of fee arrangement?" The Jury

did not. supply a conclusive answer. Once again at least one juror I!

Strongly agreed" and at least one ”strongly disagreed" to every other

uternative. There was more agreement for a sliding percentage of the
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bond issue, but the total of fifteen points resulted in only a l.b

median score which is not sufficient to qualify it as a criterion. The

only conclusion possible here is that once again there is too little

agreement among the experts on the method of payment to say with convic-

tion, "this is the way it should be 1”

Statement 10. The special bonding attorney should be expected

to attend public meetings held to discuss the bond issue pro-

posals.

Five of the Jurors "strongly agree" with this statement and two

others "tend to agree." Three "tend to disagree,” including one who

strate,"NOt usually, but in a few special cases, yes!" One person

"stmongly disagreed." This scoring resulted in a total of twenty-two

points and median of exactly 2.0 which means it barely qualified as a

czxtiterion.

Criterion VI. The special bonding attorney should be expected

to attendgpublic meetings held to discuss the bond issue_prg-

posal .

Statement 11. The special bonding attorney should be expected

to attend school board meetings where the bond issue proposals

are being determined.

There were two comments of note made on this statement:

"Details, 'yes,‘ general proposal, 'no"; and "Might not always be

necessaryudepends on the circumstances.” This statement needs little

cl‘rification. The total points scored were twenty-six with a median of

2‘1‘ which results in:

(3riterion VII. The special bonding attorney should be expected

159 attend school board meetings where the bond issue prgposals

Eire being determined.
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Statement 12. The special bond attorney should be expected to

attend the board meetings at which bids for bonds are being

opened.

ane of the experts disagreed with this statement. It totaled

twenty-six points and received a median score of 2.L. The only comment

made was, "It might not always be necessary; depends on the circum-

stances." However, the scoring is so favorable that the criterion must

be stated just as the original statement.

Criterion.VIII. The special bondiggzattorney should.be expectgd

to attend the board meetings at whicILbids for the bonds are

being opened.

Statement 13. The bonding attorney should be expected to

prepare the bond circular for potential bond buyers.

This statement is one of the "near misses." Although eight

experts "agreed" with the statement as opposed to only three who "dis-

agreed,” the statement did not garner enough total points to qualify as

a cszriterion. The median score was 1.9 points. The limited number of

Garments seemed to indicate that the bonding attorney should assist in

the: Ioreparation of such a document but school officials themselves or

a fiscal agent employed by them should be responsible for its preparation.

Statement 1h. The bonding attorney or his firm should be

Qualified to render an approving opinion on the bond issue.

There was complete unanimity on this statement, all jurors

n”ti-"Ongly agreeing," making the median score 3.0. Hence,

Criterion II. The bonding attorney or his firm should be

Qualified to render an approving opinion on the bond issue.

Statement 15. The bonding attorney should arrange for the sign-

ing and delivery of bonds.
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Reference again to Table b will indicate that nine of the jurors

”strongly agree" with this statement, one "tends to agree" and one

juror "strongly disagrees" with it. There is no comment from any of the

Jurors. The median of 2.6 qualifies this statement as:

Criterion X. The bond attorneygshould arrange for the

signing and delivery of bonds.

Statement 16. The selection of a bonding attorney should be

made by the:

(a) superintendent

(b) board of education

(0) superintendent and board jointly

(d) other (specify)

Statement 17. The termination of relations with a bonding

attorney, if necessary, should be initiated by the:

(a) superintendent

(b) board of education

(c) superintendent and board jointly

(d) other (specify)

Here again are two closely related statements that can most

efficiently be treated tOgether. These statements stemmed from pre-

linrixiary interviews and reports that indicated difficulties sometimes

arose in this area.

The summary of scoring is complicated by comments offered by

the .Jlary members. In both instances the "board of education" alternate

received a high enough median score to qualify as a criterion.

Four jurors selected "board of education" as a ”strongly agree"

item and then commented "on the recommendation of the superintendent."

One wfinders if those who selected "superintendent and board jointly" were

“0‘3 thinking the same thing. In the words of one juror, "Board of
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Education is the only legal answer. Actually done with advice of the

superintendent." It is the conviction of the author that few, if any,

of the jurors meant that either the board of education or superintendent

should select the attorney, at least, without consultation with the

other. With that thought in mind the researcher feels well advised to

state the criterion as:

Criterion XI. The selection of a bonding attorney should be

made by the board of education upon the recommendation of the

school superintendent.

The matter of termination of relations with a bonding attorney

exacted less comment than the selection. The "board of education"

alternate received a median score of 2.1 points. However, again the

"superintendent and board of education" choice drew many points; a total

of seventeen. As one juror wisely pointed out, however, "The school

board and superintendent are not coordinate in this action." Again

one wonders about the real intent of the Jurors. How did they interpret

the tem "initiate”? Does it make a difference who is dissatisfied in

who initiates the action? The author is required to presume on the

b38215 of the actual checked responses and cements that Statement 17

can most satisfactorily be stated as:

Criterion XII. The termination of relations with a bondigg

attorney, if necessaryL should be tithe board of education

Bpon the recommendation of the school superintendent.

Statement 18. The bonding attorney should be expected to

Participate in discussions at school board meetings of purely

educational matters that are involved in bond issue proposals.



 

  

Statement 19. The board of education should be influenced

by the bonding attorney on educational matters that are

involved in bond issue proposals.

There is considerable agreement on these two statements. Only

two points were recorded for Statement 13 and only a single point was

all that Statement 19 garnered. In other words, the agreement was

entirely negative. This is another instance when preliminary investiga-

tion disclosed a problem area. The criterion in this instance can

gyrobably most effectively be stated in negative form.

Criterion XIII. The bonding attorney should not participate

in school board discussions of purely educational matters that

are involved in bond issue_proposal§.

Statement 20. Qualified legal advice on school bond issue

elections should be available from: a

(a) state departments of education

(b) county offices of education

(c) county government offices

(d) city government offices

(9) other (specify)

There was surprising concurrence that "state departments of

Education" should provide qualified legal advice on bond issue elec-

1lions. Not a single juror recordeda "disagree" vote although two jurors

failed to respond to this alternate. Six of the jurors "strongly agree"

x'1‘1-131'1 this item. The median score was 2.2 points, qualifying it as a

(trite rion.

Although ”county offices of education" found some favor, there

‘wer‘i riot enough votes to come close to qualifying. An interesting note

is t'hoze complete rejection of county and city governments as a possible

“Mme of this type of assistance. Neither of these sources attracted

a single "agreement" vote.
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Criterion XIV. Qualified legal advice on school bond issue

elections should be available from state departments of

education.

From the twenty statements in the section on special bonding .

attorneys, fourteen criteria have been isolated. These criteria selected

by'a jury of experts in the dual fields of school law and school admin-

:istration Should be of significant assistance to school board members

and superintendents as well as members of the bar who specialize in

municipal bonds.

IDCAL LEGAL COUBBEL

The author will turn his attention now to the equally important

local legal counsel. It must be remembered that the local counsel is

the lawyer who is retained by the school district to provide general

legal services.

Throughout this attempt to isolate criteria relating to the

local legal counsel the similarity in both the statements and responses

to those relating to the special bonding attorney will be noticed. As

much as possible repetition will be avoided. The reader will, in some

instances, be referred to the comments previously made about the special

bonding attorney. Always the attempt will be to present the material

clearly and succinctly.

Table 5 on the following pages presents the jury ratings of

8tfldierments for isolating criteria relative to local counsel in tabular

form. A detailed explanation of this table was presented on page 50.



TABLE 5

FOR ISOLATING CRITERIA RSLATIVE TO

LOCAL COUNSEL

ANALYSIS OF JURY RATING OF STATEMENTS  
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TABLE 5 - (Continued)

W

 

 

Jurors

Total

Statement 1 2 3 h 5 6 7 8 9 10 11 Points Median

16 2 3 l 2 3 l 2 3 O 1 3 21 1.9

17 2 3 2 3 3 2 2 3 3 3 3 29 2.6

13 3 3 3 3 3 3 2 3 3 3 3 32 2.9

19 3 3 1 3 3 2 2 3 3 2 3 28 2.5

20 3 3 2 3 3 2 2 3 3 2 3 29 2.6

21 3 3 3 3 3 3 2 3 3 3 3 32 2.9

22 3 3 1 2 3 2 2 3 O 2 3 2D 2.2

23 3 2 3 2 3 2 2 3 3 3 3 29 2.6

2b 3 2 3 2 3 2 2 3 3 3 3 29 2.6

25 01000000000 1 .1

26 01000300000 1 .1

27a - 3 3 3 3 3 2 3 3 3 l 27 2.h

b - 1 3 l 3 2 1 O 3 2 2 18 1.6

c - l 3 O O O O O O - 1 5 .h

d - 0 - O O O O O O - l 1 .1

e 33--------- 6 .5

 

Statement 1. Qualified legal advice should be "on call" for

general legal prOblems arising in the operation of the school

district, depending on the

2a) size of school district

b) comunity setting (rural, urban, suburban)

(c) superintendent's knowledge of school law

(d) number of legal problems arising

(e) ”on call" for all school districts

(f) other factors (specify)

Statement 2. Qualified legal advice should be "on call" for

general legal problems arising in the operation of school

districts of:

(a) less than h99 students

(b) from 500 to 999 students

(c) from 1000 to 2999 students

(d) from 3000 to 5999 students

(e) from 6000 to 9999 students

(f) over 10,000 students

(g) all school districts
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The reader will note that Statements 1 and 2 are similar to

the first two statements under the special bonding attorney. The

attempt here was precisely the same. Should all school districts have

available qualified legal assistance? If not, what factors determine

that such assistance is not required? If size is the factor, what size?

Once more the experts unanimously "strongly agreed" that all

school districts should have a qualified legal advisor "on call”.

Table 5 shows a median score of 3.0 for both Statements l(e) and 2(g).

The criterion then is stated as:

Criterion I. Qualified legal advice should be ”on call" for

general legal problems arisi_ng_in the aeration of all school

districts.

Statement 3. General legal advice should be provided school

districts by:

(a) the school superintendent

(b) an attorney on the board of education

(c) a local attorney

(d) a school law specialist

(e) other (specify)

There is some feeling that a local attorney can provide general

legal advice to school districts although most of the jurors prefer a

Behool law specialist. Several jurors preferred the specialist but gave

rec3<>gnition to the local attorney also. Four men remarked that a

°°mPetent local attorney who "prepared himself for school service"

"mu-d be satisfactory. One Juror added, "All attorneys are not good

school attorneys!" This comment was repeated many times by superintend-

°nt3 interviewed in the case studies. This is an important point. Every

district should have legal counsel "on call" but legal counsel must be a
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qualified person who has specialized in school law. This would seem to

indicate that the rather frequent political appointment of local resi-

dent attorneys is not wise. The complexity of public education and the

general unfamiliarity of attorneys with the mountainous legal provisions

governing education warrant the best legal service available.

The tabulation of points on this statement revealed that only

the ”school law specialist" totaled enough to qualify as a criterion.

The median score for this item was 2.5.

Criterion II. General legal advice should.begprovided school

districts by school law specialists.

Statement h. The financial arrangements with the local legal

counsel should be spelled out in written form and agreed upon

by both parties in advance of actual services.

Statement 5. The administrative relationship of the local

counsel to the board of education and staff should be written

in the bylaws or policies of the board of education.

Statement 6. The administrative relationship of the local

legal counsel and the board of education and administrative

staff should be agreed upon by both parties in advance of

actual services.

These three statements are, of course, closely related and

Consequently shall be considered together. They all apply to rather

fundamental administrative arrangements that, as said before, seem to

be simply "good business." One would suppose, then, that all three

81Miternents would poll a heavy point total, as they certainly did. It

might reasonably be asked, if all this is true, if these statements are

truly- fundamental, what is the need of incorporating them in the study.

Anti-C ipating only slightly, the author is compelled to remark that the
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research disclosed a startling disparity between the responses of the

jury to these statements and the actual situation among school districts

in Michigan.

The jury found much agreement on these items. Statement b was

"strongly agreed" upon by all eleven jurors and thus can be stated as:

Criterion III. The financial arrangements with the local legal

counsel should be_spelled out in written form and agreed upon

by both parties in advance of actual services.

Statements 5 and 6 each polled thirty-two of a possible thirty-

three points, for a median in each case of 2.9 points. The only comment

on these items referred to the possibility that these arrangements might

be provided by law in some states. In any event that particular jury

member "strongly agreed" with both statements.

Criterion IV. The administrative relationship of the local

counsel to the board of education and staff should be written

in the bylaws orgpolicies of the board of education.

Criterion V. The administrative relationship of the local

legal counsel and the board of education and administratige

staff should be agreed upon by both parties in advance of

.gptual services.

Statement 7. The local legal counsel should generally receive

dbnstructions from the:

(a) superintendent

(b) board of education

(c) superintendent and board Jointly

(d) other (specify)
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Statement 3. The local legal counsel should generally report

to the:

(a) superintendent

(b) board of education

(c) superintendent and board jointly

(d) other (specify)

There is considerable divergence of expert opinion on these

two statements, particularly the latter. However, it would seem that

the thinking issnmewhat clearer on the local counsel's relationship to

the superintendent and school board than the bonding attorney‘s. In

response to Statement 7 the jurors scored twentybthree points with a

median of 2.1 for the ”superintendent" alternate. None of the experts

specifically indicated "disagreement" with this selection. This state-

ment can be stated as:

Criterion VI. The local legal counsel should_generally receive
 

instructions from the superintendent of schools.

It is commonly considered a sound principle of administration

tflnat a person report to and receive instructions from the same person.

c3onsequently, it would be anticipated that the jury would vote identi-

cally on Statement 8 as it did on Statement 7. Such was the case except

for minor differences for all except one juror. Juror S, as shown in

Taflxle 5 "strongly agreed" in Statement 7 that the superintendent or

board, or superintendent and board jointly, should issue instructions

'UD tame local legal counsel. This juror explained in a comment that the

source of instructions depended upon the nature of the legal assistance

"C111 ired. In other words, instructions should emanate from the

"superintendent in case of some matters, board in others, and jointly

in some," The same juror "strongly disagreed" that the superintendent
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should be the person to whom the local counsel reported, preferring him

to report either to the board or superintendent and board of education

jointly. One can only surmise that this juror thinks the complexity of

law requires that interpretation should go directly from the legal

authority to the board rather than pass through the superintendent.

The reader is referred to page 57 of this study for a summary of the

same two statements as they apply to the special bonding attorney. Much

that is said there is applicable here.

Even though a criterion is not forthcoming from the responses

to this statement, the thoughts of one of the jurors perhaps should be

remembered in connection with these two statements:

Instructions might be formulated by the board, of course,

and conveyed to counsel directly if he is present at the

board meeting or else by communication from the superintend-

ent. The local legal counsel should generally report to the

superintendent and to the board also when the superintendent

and legal counsel feel recommendations are of a policy nature

or of sufficient importance that the board should be informed

directly.

It is suggested that the above comment may capture the feeling

of the majority of experts. There is not sufficient evidence, however,

that this is true to attempt to construct a criterion from the thought.

Statement 9 Local legal counsel fees for routine services

should be based upon:

(a) an annual retainer

(b) time and expense

(c) other (specify)

ByTnes was reported in Chapter II of this study as finding no

CODSistent pattern in the method of determining the fee of local counsel

for services related to bond issues. He found a trend away from the one

per- CWant fee towards a "sliding scale" of percentage fees or a more
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substantial retainer with a flat fee for each bond issue. It was Byrnes'

recommendation that fees of local counsel for services related to bond

issues should be determined on the basis of time.

The jury in this study was asked to indicate the best fee

arrangement for local counsel in general, not specifically as the fees

relate to bond issue services. There was not sufficient agreement to

isolate a criterion. There was considerably more favor for an annual

retainer than anything else.

twenty-one points, one less than the total required for a criterion.

The "annual retainer" alternative polled

The "time and expense" selection polled fourteen points with a median

score of 1.3 points. There were no other fee arrangements proposed,

although one juror suggested that the fee arrangement might be provided

for in the school laws of some states. It should. be mentioned that no

Juror "strongly disagreed" with an annual retainer. The author would

suggest that the advice of one of the jurors who wrote, "A moderate

annual retainer plus fees for special services," perhaps would receive

more support among the experts than any other arrangement. The response

to Statement 10 supports that argument.

Statement 10. If local counsel is on retainer, legal activities

involving unusual time and expense by the attorney should be

reimbursed above the retainer.

The experts found much more agreement with this item than the

The median on this statement was 2.11 points, more thanPrevious one.

enough to qualify it as a criterion. The intention seems clear; the

experts aren't sure whether or not an annual retainer is the best fee

arrangement for local counsel, but if that is what the SChODl diStPiCt

°h°°ses to do, the retainer should be moderate and unusual activities



 

 

 

7h

reimbursed separately. This intention seems to be embodied in the

recommendation of the juror quoted above.

Criterion VII. If local counsel is on retainer,glegal

activities involving;unusual time and empense by the

attorney should be reimbursed above the retainer.

Statement ll. The local legal counsel should serve as

liaison between the school district and bonding attorney

for bond issue election proceedings.

This statement relates precisely to Byrnes' study. As reported

earlier, Byrnes found that fifty-nine of the sixty-six school districts

[walled in his research used local counsel as liaison between the district

aund the special bonding attorneys. The Twenty-Seventh Yearbook of the

American Association of School Administrators was quoted in Chapter II

as saying, "The board's local attorney should assist the bond attorneys

ix) every possible way." The jury of experts in this study gave a total

score of twenty-four points to this statement indicating agreement with

the policies of those districts who so utilize their local counsel. The

criterion based on a median score of 2.2 points is:

Criterion VIII. The local legal counsel should serve as

‘liaison between the school district and bonding attorney

.for bond issue election proceedings.

EStatement 12. The local legal counsel should attend school

tJoard meetings:

(a) every meeting

(b) on request

The panel rather "strongly agreed" that local counsel should

attend. school board meetings on request only. One juror "tended to
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agree" and a second thought local counsel should appear at every board

meeting. Four jurors "strongly disagreed" that counsel should appear

at every meeting. The logical question to ask here is, Why do the

experts feel so strongly that local counsel should not attend every

meeting? It does not appear to be just a matter of the panelists'

feeling that the attorney and board of education can save one another

time by the attorney appearing only on request. If this were the case

it is not likely that four of the eleven jurors would have deliberately

"strongly disagreed" to counsel showing up at every board session. It

would seem something of deeper significance is at play in this situation.

It is possible only to speculate in the absence of evidence. None of

the jurors made comments on this statement. Preliminary testing of

the instrument used in this study and the interviews that accompanied

pretrial administration of the instrument were revealing on this state-

ment. It was suggested several times in discussions of this and

Statements 25 and 26 that continuous close association with school

Officials at board meetings might lead to participation in purely

Gililcational policy matters. This, of course, was deemed undesirable.

It was also felt much less likely to occur if the attorney attended

board meetings only when requested.

Whether this is the reason behind the jurors action or not

cannot be told with certainty. In any event the intent of the jury

is very clear in this statement. A median score of 2.6 points was

a“""vfitrded the alternate "on request" while only a .S median was recorded

for counsel to attend every meeting of the board.



76

Criterion IX. The local legal counsel should attend school

board meetings on reguest rather than every meeting.

Statement 13. The local legal counsel should be expected to

attend public meetings on request.

This seems like a reasonable demand on the time of local coinsel.

The 'ur" of experts "agreed unaninouslr" and awarded this statement at
J t a

thirty point total and median of 2 7 points. It beeches:

Criterion X. The local legal counsel should be egpected

to attend public meetings on request.

Statement 1h. The selection of a legal eminsel sionld be

made by the:

(a) superintendent

(b) board of education

(0) superintendent and board jointly

(d) other (specify)

Statement 15. The termination of relations with local legal

counsel, if necessary, should be initiated by the:

(a) superintendent

(b) board of education

(c) superintendent and board jointly

(d) other (specify)

The jury decreed that the board of education, upon the recom-

mendation of the superintendent, should both select and terminate

I‘elations with the special bonding attorney. Table 5 reveals a similar

sitination with respect to local counsel. The experts named the board

‘31? education as the agent to select and terminate relations with the

100.31 legal counsel as well.

Again one ponders over the possibility of misconception of

teIr'ms. The term "jointly" was intended to mean "together" as it is
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commonly used. The accepted method for a board of education and super-

intendent tO'work "together" in matters of this kind is for the superin-

tendent to recommend action to the board. This assumes that the action

is within policy, if not, the superintendent would recommend a policy.

Did the jury members who checked the alternate "superintendent and board

jointly" have this method of operation in mind? Only one of those jurors

commented on either statement. He wrote in relation to Statement lh,

"The superintendent should nominate counsel." Two jurors who checked

"board of education" explained "Upon the recommendation of the superin-

‘tendent." Another problem of interpretation was with the word "initiate"

‘in Statement 15. One juror asked, "What constitutes initiation?"

Statement 1h seems to be clear enough to state it as:

Criterion XI. The selection of local legal counsel should

be made hx#the board of education upon the recommendation of

the superintendent.

As was the case with the special bonding attorney, an adjustment

:in Statement 15 perhaps should.be made to clarify the apparent intent of

‘the jury.

Criterion XII. The termination of relations with local legal:

counsel, if necessary, should be by the board of education

upon the recommendation of the superintendent.

Statement 16. The local legal counsel should'be expected to

supervise the annual school election proceedings if a bond

issue is not involved.

Seven jurors "agreed" with this statement, but four did not.

The resulting total score was twenty-one points which computes to a

1-9 median. It seems clear that this is an area that school officials





may wish to use local counsel. A millage proposal, inexperience of the

superintendent, the press of other duties, and community expectations are

all factors that may create the desirability of counsel supervising the

annual election. 0n the other hand, most school men have had experience

with these proceedings and even those Who are serving their first

superintendency probably find sufficient help in the prescribed forms,

the school code, and fran neighboring colleagues to handle such an

election.

Statement 17. The local legal counsel should be expected to

prepare architectural and construction contracts.

Statement 18. The local legal counsel should be expected

to review for approval architectural and construction

contracts and performance bonds.

These two related statements attempt to further define the

rnajor areas of assistance that should be rendered by local legal counsel.

130th statements received a high point total and qualify as criteria.

Many school districts use architectural and construction

(:ontracts that are standard forms approved by the American Institute of

Alrchitects. If an attorney chose to use a standard form, fill in the

zuecessary information, perhaps even modify the original document, this

tqould be considered as "preparation" of the contract documents as the

‘term is used here. If the attorney drew up a complete contract form to

1>e used by architects and contractors as a standard form for that

IDazmdcular school district, that would be considered as "preparation"

of the contract, also. Many times the architects assist in the prepara-

t«ion of the contracts and in some cases actually prepare them for

aPproval by the school district's counsel. The experts prefer to have
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the contracts actually prepared by the attorney, however, as evidenced

by the median of 2.6 points, Statements 17 and 13 can then be stated as:

Criterion XIII. The local legal counsel should be expected_

togprepare architectural and construction contracts.

Criterion XIV. The local legal counsel should be expected
 

to review for approval architectural and construction con-

tracts andgperformance bonds.

Statement 19. The local legal counsel should be expected

to attend bid openings for new construction.

Statement 20. The local legal counsel should be expected

to attend board meetings when construction contracts are

to be let.

Statement 21. The local legal counsel should be expected

to review final payment certificates and documents for

contractors.

There is little comment needed on the above three items. Only

cine juror ”tended to disagree" with Statement 19. The responses to the

crther statements were entirely affirmative. ‘With median scores of 2.5,

22.6, and 2.9 points respectively, the jury agrees that these duties are

to be expected of local counsel. They become:

Criterion IV. The local legal counsel should be expected
 

to attend bid opening; for new construction.

Criterion XVI. The local legal counsel should be expected

to attend board meetings when construction contracts are to

be let.



Criterion XVII. The local legal counsel should be expected

to review final payment certificates and documents for

contractors.

Statement 22. The local legal counsel should be expected

to negotiate on behalf of the board of education for the

purchase or sale of property.

One person "strongly disagreed" to this statement and two others

explained that the school board may want to have someone else negotiate

but "transactions should always be cleared by counsel." The generally

strong support for this item probably stems from the jury's awareness

caf the legal technicalities involved in title clearance, fee-simple

'titles, legal property descriptions, options, resolutions leading to

(zondemnation and so on. Sometimes taxpayers are prone to point their

J?ingers at school board members and administrators over property negoti-

zitions. Perhaps the jury had such thought in mind when it recommended

‘that legal counsel do the property negotiations.

0n the strength of a median score of-2.2 points, Statement 22

t3ecomes:

Criterion XVIII. The local legal counsel should be expected

to negotiate on behalf of the board of education for the

purchase or sale of prgpergy.

Statement 23. The local legal counsel should be expected

to try condemnation cases when necessary.

There is no disputing the experts' intent on this statement.

01‘ a possible thirty-three points, this statement polled twenty-nine

EUTCi no dissenting votes were cast or comments made. Rather than write
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this statement as a criterion, it seems more economical to combine it

with the succeeding statement.

Statement 2h. The local legal counsel should.bo expected

to perfonn other court services as may be required by the

school districts.

Each expert voted on this item exactly as he did on the previous

statement. However, three jurors recorded comments. A typical comment

was, "with special assistance if necessary." One wonders why the same

comments were not made concerning condemnation trials. In any event

the statement qualifies as a criterion. A slight change in the wording

incorporates the intent of the previous statement.

Criterion XIX. The local legal counsel should be expected

to_perform condemnation proceedings and other court services

as may be required by the school district.

Statement 25. The local legal counsel should be expected

to participate in discussions at school board meetings of

purely educational matters.

Statement 26. The board of education should be influenced

by the local legal counsel on educational matters.

It was suggested in the discussion of Statement 12 that attend—

atnce at every school board meeting might promote the possibility that

<30unsel would become an active participant in all board discussions. The

;TUry'was positive in its declarations that counsel should attend meetings

Cnnly on request. Whether the reason stated above was one of the reasons

the jurors had in mind is unknown. What is known, however, is that the

.jllrjy unanimously "disagrees" that local counsel should participate in

discussions of purely educational matters. This is a point that must be

I‘lfinembered by board members and superintendents as well as attorneys.
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The tabulation of scores for these tho statements shows a total

point score of only one for each item. It is clear that if counsel does

not discuss educational policy matters except as they require legal

interpretation, that the board will not be influenced in purely educa-

tional matters by him. Hence, Statements 25 and 26 can be consolidated.

The extent of agreement and importance of these statements are too

great, it seems, not to restate the items in negative form and offer

them in consolidated form as:

Criterion XX. The local legal counsel should not_partici-

pate in school board discussions offlpurely educational

matters.

Statement 27. Qualified advice on general legal problems

arising from the day-to-day operation of the school district

should be available from:

(a) state departments of education

(b) county offices of education

(0) county government offices

(d) city government offices

(e) other (specify)

It will be remembered that the jury felt state departments of

ewducation should provide legal advice on bond issue proceedings. The

jiiry reached the same conclusion about general legal advice to school

(listriets. Only one juror "tended to disagree" with this statement.

Bhbne of the other alternatives, e.g., county offices of education, or

Ccunty or city governments, attracted enough favorable reaction to

qualify as a criterion. In fact, eight of the eleven jurors "disagreed"

“E11Jh having either the county or city governments provide legal assist-

ance to school districts. It would seem by the strength of the negative

V°te, both here and on the same statement under the special tending
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attorney, that these school law and administration authorities are very

concerned about the possibility of inexpert legal advice being given

school officials. Statement 3 detennined that "school law specialists"

were the choice of the jury for rendering general legal advice to school

districts. The rejection of legal departments of other governmental

units seems entirely consistent with this stand.

The median score on the "state department of educa ion"

alternate was 2.L, qualifying it as:

Criterion XXI. Qualified advice on general legal_gr0blems

arising from the day-to-day operation of the school district

should be available from state departments of education.

SUMMARY

Forty-seven statements were sent to a jury or panel of experts.

frhe statements were divided into those dealing with the special bonding

Eittorney and those related to the local legal counsel. The experts were

iLO judge each item on the basis of "strongly agree," "tend to agree,"

"tend to disagree," or "strongly disagree.” These ratings were awarded

rnamerical values of three, two, one and zero, respectively. A median

value of at least two was necessary for a statement to qualify as a

<3rdterion. From the forty-seven statements, thirty-six criteria were

isolated, fourteen on the special bonding attorney and twenty-two on

tile local legal counsel. These criteria are summarized in the final

Chapter.

The following chapter will use the criteria to "measure" exist-

141%; practices relative to the administration of school attorneys in

r'Tl chigan.



CHAPTER V

PRESENT METHODS OF SELECTION AND

ADMINISTRATION OF SCHOOL ATTORNEYS

The previous chapter isolated very important criteria for the

financial and administrative relationship between school attorneys,

superintendents and board of education. This chapter will be divided

into three main sections. The first will be an analysis of the responses

to the questionnaire sent to all school superintendents in Michigan.

The analysis will be made in relation to the criteria established by

the jury of experts. The second portion of this chapter will be a

similar analysis of the data found in the ten case study school districts.

Thirdly, an analysis of the records of the Municipal Finance Commission

will be undertaken. Two hundred forty-three school district bond

issues will be analyzed for information on fees to both bonding attorneys

and local counse . These bond issues were approved by the Commission in

1955 and 1956.

ANALYSIS OF QUESTICIWAIRE DATA

The questionnaire, it will be renembered, was sent to 698

school districts in Michigan. The mm‘oer returned was 1:33, or 62.37% of

those sent out. It contained fifteen highly select questions, most of

which applied to local legal cmnsel. The term "attorney" or "school

at‘tor'ney" was used to designate the general legal advisor to the school

di Strict. "Bond attorney" was the designation given the municipal bond

law specialist. The questionnaire contained an item that asked the size



fir"

J)

of the school districts participating in the study. The grouping of

school districts by size was shown in Table l on page 3h. The entire

questionnaire, as stated earlier, can be found in Appendix A.

The vital question, "Do you employ a school attorney on a

regular basis?" was asked as one of the first questions on the instru-

ment. The reader will recall the unanimous agreement of the experts

that all school districts,regardless of size, should have counsel

available. 3riterion I was actually stated, Qualified legal advice
 

should be on call for general legal problems arising in the operation

of all school districts. The questionnaire returns indicated that

nearly two-thirds (61.2%) of the school districts in Michigan do not

employ or retain local counsel on a regular basis. Only 162 superintend-

ents responded affirmatively; 265 reported they did not. Six failed to

respond to this item. However, Question h asked, "On what basis is

your attorney employed? Fee? Salary? Retainer?" In this case 223

returns reported a fee basis, 12h a retainer, only 13 a salary, and 68

failed to respond. There seems a discrepency at first glance between

the 162 school districts reporting the employment of an attorney on a

regular basis and the 365 districts who employ counsel on a fee, retainer,

or salary basis. It seems reasonable to assume that a very large number

of those reporting employment of counsel on a fee basis do not seek

legal advice frequently enough to consider it "regular employment" 0?

the attorney by the district. Clearly, any school district that has

a man on retainer or salary would answer that they were employed on a

"regular basis." There were 137 such districts, or a clear majority

of the 152 school systems that employ counsel regularly. On the other
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it enough to have an attorney around to be called on a fee basis

term "on call” in the cri crion means "readily available." It i1plies

a stable relationship over a period of time so stool offi1cials f:t e1 free

to call whenever a legal question arises. The vertatim connents by

respondents included in Appendix B contain several interesting statements

on this point. One superintendent wrote, "It would be helpful to be

able to consult one (an attorney) more frequently dithout worrying about

the cost!" (3) Still another said, "It "o1ldle very helpful if a

superintendent could pick up the 'phone and receive a quick answer to

some legal questions."(1L) A th:11d superintendent indica ’3d satis?ac-

3

t on witn the availability of counsel; "I feel that the school attorneyF
"

is an inportant member of m1r staff, always at hand when needed, never

inflicting unwanted advice." (lS)l

It seems clear that a great many school districts in Michigan

do notnave the kind of leg1 service described by these school officials.

Nor do they have the "on call" service deemed very important by leading

experts in the fields of school administration and school law. It

appears then, that although 265 districts do not employ counsel on a

regular'basis, many of them occasionally seek legal information and pay

a fee for the assistance.

The fifth item on the questionnaire asked, "Do you employ a

separate and specialized attorney for advice and counsel on bond issues,

 w

1The number in parenthesis refers to the numbered verbatim

response found in Appendix B.



elections and similar specialized agtivities?" O? the L3} school

districts in Michigan reporting, CG.hZ stated that an attorney who

was experienced in handling bond issues was employed when the district

engaged in bond issue proceedings. There are only two finns in Michigan

that are recogniz d by bonding companies for writing legal opinions on

bonds. These firms, of course, were named repeatedly by the variogs

superintendents responding. There are several other attorneys in the

state who have specialised in school law wnd who have unflartaken to

handle bond issue proceedings. They do not render an uroving opinions
A

on tie bonds, but do most of the other work usually performed by the

larger municipal bond firms. Because f their specialization in school

law these men serve as local counsel to a large ndmter of school

districts in the state. This accounts for some of the 33.6% of the

school systems that do not employ "a separate and specialized bonding

attorney.” Some of the others can.be accounted for in a similar manner.

Instead of employing local counsel who also performs bond issue services,

many districts in the state employ one of the large municipal bond law

firms for bond issues and then seek their advice on general legal matters.

This may'be a natural outgrowth of two things, a satisfactory relation-

ship established by working together on bond issue proceedings, or

recognition by the superintendent that he has found a school law

authority. In many cases the municipal bond firms do not charge the

school districts for their general legal services.unless a written

opinion or other more involved request is made. These two points seem

to be substantiated by both the case study and questionnaire.

It appears that Michigan school districts meet, for the most

part, thecgritcrion isolated previously as Criterion I under the
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Special Bonding Attorney, Qualified legal assistance on bond iSSu§_pF0-
 

ceedings should be employed by all_school districts.
 

The sixth question on the instrument sent to all school super-

intendents in Michigan was, ”If your bond attorney is paid on a percent-

age basis (percent of total issue), whit is the percentage?” Only

8 ghty-three people answered this question; 353 failed to respond.

'3at possible reason can be assumed for this startling fact? It will

be discovered later that several of the superintendents interviewed in

the case study portion of this research did not have accurate knowledge

of the basis for their bonding attorney's fees. It may be possible then

to assume that that may be one of the reasons so few superintendents

responded to the sixth Duestion. There also may have been some reluc-

tance to disclose this information for comparison with other school

districts although strict confidence was pledged in use of the returns.

Two respondents reported bonding attorney fees of $1 per bond.

All others reporting indicated fees based on a percentage of the total

bond issue. The range of fees was from .01% to 10%. Most districts

paid .3%, however. Several superintendents reported that the percentage

was figured on a sliding scale where the percentage varied inversely

with the amount of the bond issue. This accounts in part for the

extreme range in fees. It is doubtful, however, if a 13% fee for bond

services is ever justifiable. More will be said about this important

aspect of the study later.

The question, "Who participated in the selection of your

attorney? Board only? Superintendent only? Superintendent and Board?"

drew an overwhelming reSponse indicating a joint selection. Only five
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superhtsndents made "3&8 selection on flail}? (In-'1 Hal it! Slush mart“; ul
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.ducation employed co;nsel without the advice or recommen ation of their"
D

superintendents. Twent -.ivs districts failed to respond to this item.

Three hundred forty-three, or 793 of the districts, reported a joint

selection of legal counsel. Whether this means the superintendent

actually'recommended the attorney or whether the superintendent and

board simply agreed that a particular person should be employed is not

known. It may not be significant in any event. What is significant,

however, is that approximately 152 of the school districts employ

counsel on the basis of either the superintendent's action or the board's;

in each case without the participation of the other. This is clearly a

violation on the part of a relatively large number of districts of a

basic administrative criterion established in this study. Criterion.XII

stated, The selection of a legal counsel should be made by the board of
 

education upon the recommendation of the superintendent. It is clear
 

from the responses to the seventh item on the questionnaire that although

most districts in Michigan conform to this policy, many do not.

"Does your attorney attend board meetings; Regularly? Only

when asked? Never?" This eighth question corresponds to Criterion IX

which states, The local legal counsel should attend school board meet-
 

ings on request rather than every meeting. The response from the school
 

zuhninistrators shows that nearly one-fourth of the school districts in

Michigan do not meet this criterion! In a total of 296 systems the

attorney appears at board meetings "on request." This represents 63.b%

of all districts in the state. Thirty-nine, or 9%, attend "regularly,"

while sixty-four, or 1h.8%, never show up at school board sessionst
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One superintendent recognized the potential problem that seemed

to concern the experts. He wrote, "It is very possible that difficulty

could arise when the school attorney is present at all board meetings.

He could influence the board regarding matters which are not *within

his jurisdiction."

Another question dealing with the potentially sensitive area

of administrative relationships is Question 9, "Do you feel that.you,

as superintendent, could recommend to the board that you change school

attorneys without causing friction?" It would seem that a relationship

between the board, attorney and superintendent built on the criteria

isolated by the experts in this study would enable the superintendent

to answer Question 9 affirmatively. Much agreement by the jury was

evident on the criterkxxthat urged board of education written policies

setting forth the administrative relationship. Criterion V stated the

need for agreement on the policies governing relationships prior to

services of the attorney. Still another criterion directly related to

this question is Criterion.XII; The termination of relations with local

counsel,#if necessary, should be by the board of education upon the re-

commendation of the superintendent.
 

Only 55.7% of the superintendents in.Mdchigan gave an unqualified

affirmative answer to the question, "Do you feel that you, as superin-

tendent, could recommend to the board that you change school attorneys

without causing friction?” Slightly more than 11% said, "Nb!" 'While

nearly one-fourth responded, "Don't know!" One wonders if the absence

of clearly defined written policies accounts for most of the 106 school

officials who "Don't know!" Perhaps many of the forty-eight who answered
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negatively and the thirty-eight who failed to respond can be counted

among those who have not written a policy governing the attorney-

superintendent-board relationship. The case studies revealed the

possibility of still another reason why this question was answered as

it was. The point must await discussion until the case study data are

presented.

Questions 11 and 12 pertain to the attorneys' offering advice

on matters that are strictly educational rather than legal. The first

question asks if he ever has given his unqualified opinion.and the second

inquires if the school board was ever influenced by such Opinions. It

was stated earlier in the study that these questions were included because

preliminary investigation disclosed a problem in this area. The problem

is substantiated by the response to the questions. Nearly ten per cent

of the school boards in.Michigan have heard the lay opinion of their

local counsel on strictly educational matters and have been influenced

by that opinion. Approximately 20% of the superintendents either did

not answer the questions or did not know if their board had heard the

attorney offer his opinion on such non-legal matters.

Some interesting comments were made on these two questions.

Several superintendents supported the proposition that the attorney

should restrict himself, or be restricted, to those matters which require

‘his specialized training. ”He is for advice on legal matters and not

on educational. Act as an adviser when asked and not on whole agenda.

Let the board make decisions without comment unless it is a legal prob-

lem," wrote one superintendent. Another said,"Restrict to legal aspects

of problems only." Still another; "There is need to clarify distinctly
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the province that the superintendent and the attorney each prevail in,

and to insure that neither invades the other's area." One superintendent

thought not only should the attorney stick to his field but admonished

school officials as well, "Yes, attorneys should give legal advice only

and perform duties related to his profession--superintendents likewise--

boards likewise!" One man worried about what could happen. "We have an

excellent relationship. If the attorney were local, sat at the board

table, and was in politics it could be unfortunate."

The twelfth question asked, "From whom do instructions to your

attorney originate?” It will be recalled that the jury of experts were

unable to agree on this question in regards to the bonding attorney.

However, the Jury did agree that the local counsel should generally

receive instructions from the superintendent of schools. This is

Criterion‘VI.

Once again school officials in Michigan fall far short of

meeting the criteria established. In only h1.3% of the school districts

in the state do the instructions to local counsel originate from the

superintendent. In 31.9% of the cases the superintendent and board

issue the instructions. It is not clear whether the respondents meant

the superintendent and board both gave instructions or gave instructions

together. It is possible that some respondents meant the board gave

instmctions on some occasions and the superintendent on others. On

the other hand, some respondents may have interpreted the question to

mean that the orders were given at a meeting of the board by the board

and superintendent working jointly. It is not of great moment in either

case. The jury was clear in its intent that the superintendent was the
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agent for actually instructing the attorney. It is presumed, of course,

that the superintendent has kept the board informed of his activities

with counsel or has actually been requested to seek certain legal advice.

In slightly over 17% of the Michigan school systems the school

board itself exercises as its prerogative the communication of instruc-

tions to counsel.

The related question, "To whom does the attorney most frequently

report regarding progress on legal work?" found a different alignment of

responses. In this instance 70.2% reported the superintendent as the

agent receiving the reports. Only 8.5% of the boards of education in

Michigan receive reports from counsel directly. As in the previous

question, only a small number of districts have an arrangement different

from those discussed above. In those few cases the business manager is

most often the one from whom instructions originate and to whom counsel

reports.

It is important to note that the ”superintendent and board"

response was not an option stated on the actual questionnaire in either

Question 12 or 13, yet 138 respondents chose to write it in on Question

12. No one did on Question 13. The instrument for isolating criteria

relative to school attorneys contained statements similar to these two

(vmestions. An alternate "Superintendent and Board jointly" was included.

The jury did not look favorably upon the alternate in either statement.

(hl‘the other hand, the practicing school administrators reported instruc-

tiOuis originating from the superintendent and board in nearly 32% of the

3‘:110931 systems in the state. Strangely, the jury failed to agree suffi-

cieXItly to establish a criterion on the important matter of to when local
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should report. Yet in practice there is a clear pattern. Somewhat over

70% of the systems, as reported above, have counsel report to the super-

intendent. On the previous question regarding the issuance of instruc-

tions the jury was able to isolate a criterion, but the practice in this

instance is far removed from what the jury agreed upon.

The final question concerned the specialization of the local

counsel. It asked, "Is your attorney also employed by another school

district? Is this an advantage? A disadvantage? Not important?”

Nearly 59% of the school districts in Michigan share the services of

their local counsel with another district or districts. Slightly less

than 20% do not and the remaining superintendents either didn't know or

failed to respond.

More superintendents said that it was not important that the

attorney was employed by another district than felt that it was an

advantage. Only seven superintendents felt it was a disadvantage. It

will be remembered that Criterion II was, General legal advice should be

provided school districts by school law specialists. Attorneys serving

more than one school system are more likely to be considered specialists.

The different experiences gained from working with more than one district

should serve to deepen a lawyer's understanding of school problems and

school law. One of the most favorable findings in this study of

Michigan school districts is possibly this revelation that nearly 60% of

the districts share their legal counsel. It is possible that many of

those who felt that employment of their attorney by another district was

not important failed to sense the positive value of "specialization."
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Many cements were made about the need for specialists to

assist school officials with legal problems. Some typical comments

were:

With the reactions of communities as a whole, Board of

Education can hardly afford not to have a good attorney

understanding school law. (13)

I feel (purely personal) that few attorneys are really

acquainted with school law. (23)

Use only those who specialize in school problems if

possible. (b3)

The average attorney knows very little about school law

and does not have time to specialize. (65)

Some superintendents suggested several districts banding to-

gether and employing counsel to their mutual benefit. The benefit being

accurate and immediate legal interpretation rather than financial.

The schools of Washtenaw County tried to work out a plan for

retaining an attorney by several schools to make it worth his

time to study school law. Under the present plan each district

has a separate attorney and each must give considerable time

and effort to study before an opinion can be rendered. It

would be helpful if a superintendent could pick up the ' phone

and receive a quick answer to some legal question. (1b)

We have used an attorney for specific purposes only. Advise

securing one experienced in school problems. May be just

as well if retained by several schools so as to make it

worth his while to keep up on school legislation and able

to advise on colmnon problems. (25)

One of the criteria isolated in the previous chapter concerned

the possibility of securing legal advice from other quarters. The sug-

gested possible sources were, state departments of education, county

01'fices of education, county government offices, and city government

°ffices. There was a strong negative reaction to the city or county

governments providing legal assistance to school officials. Eight of

the eleven jurors "disagreed" with such an arrangement.
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Three superintendents in Michigan wrote that they received legal

advice from these sources. One of the case study schools used the county

prosecutor.

The criterion isolated was, Qualified advice on general legal

problems arising from the day3to-day operation of the school district

should be available from state departments of education. Several

superintendents suggested this source. Among the comments were these:

The Department of Public Instruction should have a corps of

attorneys who could give advice and help to the hundreds of

school districts. ‘Why should these districts be forced to

spend thousands of dollars for advice when one attorney could

draw up forms (in hundreds of similar instances) for districts.

Years ago the department answered legal questions and boards

of education frequently could get the necessary help and in-

formation for bonding, etc. Today, when hundreds of districts

are annexed, one procedure should suffice for most of such

districts. Today when we ask for such help we are told to

have our attorney make the contact or inquiry. -The legal

hierarchy or fraternity is too strong. The fees charged

districts today are frequently unreasonable. For instance,

in my thirty-six years as superintendent, it was not

necessary for any of my boards of education to hire a

lawyer for any reason until a very few years ago. (Ll)

Eliminate use of local attorneys. Have state supply opinions

and direction through a Department of Public Instruction

attorney. Let boards hire own bonding attorney. (uh)

I believe school attorneys should have some official in the

State Department of Public Instruction whom they may contact,

if need for such contact should arise. (53)

The questionnaire did not provide for seeking data relative to

POI-tions of this study. It was explained in Chapter I that one of the

1imitations of the research was the adoption of the questionnaire by the

iuthor after it had been sent out by others. As the research project

CieVeloped many areas of inquiry were added. Questions eliciting further

information about such matters as the duties of counsel, attendance at

meetings, and the administrative arrangements boards have with counsel
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would have been helpful. Nevertheless, a great deal of importamt infor-

mation was gathered by the questionnaire. The existing conditions rela-

tive to the employment and use of attorneys as determined by the

questionnaire returns have been assessed against the criteria established

for that purpose by a jury of experts. The questionnaire returns will be

supplemented now by the case study data. Further data that will assist

in completing the analysis of Michigan school districts for this study

will be presented from the files of the Municipal Finance Commission

later in this chapter.

ANALYSIS OF CASE STUDY DATA

The case study data was intended to supplement the information

sought through the questionnaire. It was designed to provide both

factual and opinion data. A structured interview schedule was developed

to meet these demands. Included in the interviews were periods when the

interviewee could take over and talk about what was on his mind in rela-

tion to the study.

Besides these periods there were open-ended questions that

sought to find data on a particular aspect of the study. These questions

were followed up in the interview by whatever questions were suggested by

the initial response of the interviewee.

Ten school districts were selected by proportionate stratified

I‘findom sampling for case study. Table 3 in Chapter III shows that the

districts range in school enrollment from 335 up to 29,500 students.

ThI‘BO of the districts were classified as "rural," three are regarded

‘13 "suburban" and four are "urban" districts. In the two largest

districts the assistant superintendents in charge of business were
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interviewed rather than the superintendents. This was done because

they actually had more day to day contact with the school attorneys

than did the superintendents in those districts. They were completely

familiar with both the financial and administrative arrangements made

with counsel and with the extent of participation in school board meet-

ings and other school district functions.

A complete analysis of the data secured from each school district

will be presented in the following pages. Aspects of the study that have

been discussed previously will be incorporated in this section to clarify

_and give continuity to the presentation of the material. A tabular pre-

sentation of the case study data can be found in Appendix F. Analysis

of the ten districts in terms of the criteria will be made primarily in

summary paragraphs after the data from all of the districts has been

carefully sifted for pertinent facts.

School District "A"

School District "A" is the smallest in the study. Typically,

this small rural community was provided leadership in its educational

enterprise by a man of limited experience as a superintendent. At the

time of the interview (May, 1959) he was serving his first term as an

executive officer of a board of education. Table 3 reveals that he had

never had a college course in school law.

In spite of the superintendent's lack of experience, he had

"imaged to guide the school district through the intricacies of a

$150, 000 bond issue. The school board had accepted his recommendation

and employed a municipal bond law firm whose headquarters was in Chicago.

The firm also had an office in Detroit, a distance of approximately fifty
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miles from Village "A." The superintendent asked neighboring colleagues

for their recommendations on a bonding attorney and was referred to the

firm that was ultimately employed. No other system among the case study

units employed this firm.

The fee arrangement with the bonding attorney was made orally

in the nature of a "general estimate." The final billing by the bonding

firm was for $700 which included all expenses as well as the written

legal opinion covering the bond issue. The method of computing the fee

was not known by the superintendent. It actually represents .1177; of

the bond issue, although this probably was not the basis for the fee.

As no local legal counsel was employed by this school district

none assisted the bonding attorney. The attorney reported to and

received all instructions from the superintendent. Neither the super-

intendent nor board of education had ever seen the bonding attorney or

any representative of the firm. All transactions were by mail or

telephone.

No administrative chart existed in this small district where

the only administrators, other than the superintendent, were the high

school and elementary school principals. The board of education had no

written policies. Obviously no administrative provisions were made for

either the bonding attorney or the local legal advisor, if such should

ever be employed.

The superintendent expressed reasonable satisfaction with his

SCZ‘I‘UI‘Ces of legal information, although he would have preferred a school

law Specialist on retainer. He presently calls the county prosecutor

whose office is in a nearby town. Occasionally he seeks information of



1.30

a legal nature from the county superintendent of schools. The superin-

tendent has asked the county prosecutor questions concerning the legal

uses of bond money, title clearance and sale of school property, eligi-

bility of voters for school elections, school bus accidents and insurance.

The superintendent in District "A" would have appreciated a

source of general legal assistance at both the State Department of Public

Instruction and the County Board of Education office. While he did not

feel similarly about a special bonding attorney, he suggested that the

State Department might keep a list of approved municipal bond law firms

that school officials could use as reference.

This superintendent was rather firm in his belief that a school

law specialist is required to offer the assistance needed by school

officials in small districts. He thought all districts needed such

help, but was under the impression that the cost of qualified legal

counsel would be prohibitive for poorer school systems.

Ehool District "8"

School District "B" is also a rural system with an inexperienced

Superintendent. Table 3 reveals that he was serving the second year of

his first superintendency. He had never had a course in school law, but

Subscribed to a publication devoted exclusively to reporting school law

matters and did considerable other reading on school law topics.

The only school bond issue election held in this community in

I‘3'33e‘r1t years was a $30,000 issue in 1955. The district employed a

laWer from a rather distant part of the state, a man who had only begun

to do municipal bond law work. He was not qualified to render a legal

opinion on bonds for bond buyers. The attorney's fee for the issue was
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$300 which represents 1% of the bond issue amount. The superintendent,

who was not present at the time, was not aware of how the fee was computed.

There was no formal contract or agreement on fees with the bonding at—

torney. It is not known if an oral agreement was reached. As in the

previous case the employment of the bonding attorney was recorded in the

minutes of the district without reference to the fee arrangement.

There was little to distinguish this school system from the

others in respect to the administrative arrangements with attorneys.

The district had no written or charted administrative hierarchy. However,

in practice, any source of legal assistance reported to and received

instructions from the superintendent. The sources of general advice

had been college professors of school administration at a nearby univer—

sity, neighboring superintendents, and occasionally an attorney residing

some thirty miles away. The attorney was recommended by a colleague of

the superintendent. He was not a school law specialist. The status of

married students, the district's liability for spectators and partici-

pants at athletic events and many questions concerning school district

reorganization had been referred to these various sources for advice.

As might be expected, the superintendent reported dissatisfac-

tion with the arrangement he had for securing general legal advice. He

felt himself inadequately prepared to handle the several reorganization

and annual school elections and other things that often are done by

local counsel in larger districts. He realized the limitations of the

college professors and the attorney he sometimes turned to for advice.

He felt little security in accepting the advice of these people. He

expressed a strong desire for the district to retain a school law
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specialist and for further training himself, fEeling that it should he

at school district exoense. The superintendent said every district

needed sound legal assistance "on call." He did not favor either the

State Department of Public Instruction or County Superintendents as a

source. He preferred individual districts solving their own problems

of securing advice, although he suggests? that several small Lu'lits nib-ht

profitably band together for retention of a school law specialist.

School District "C"

School District "C" is a slightly larger system with an enroll—

ment of nearly 1330 students. It is a rural district centering in a

small community about fifteen miles from Lansing. The superintendent

had been in the system only three years but had served for nineteen years

as superintendent of other districts. Table 3 reveals that he had had

two courses on school law. In 1955 the district had voted approval of

$65,000 in bonded indebtedness. The superintendent interviewed was not

in the district at that time.

The largest municipal bond law firm in Michigan has an office

in Lansing. This firm handled the bond issue for School District "C."

The superintendent and his secretary were unable to find the amount paid

to the bonding attorney. It was stated that the amount was probably

determined by perCentage of the bond issue but what percent was unknown.

Of course,the superintendent did not know if an oral agreement on the

fee for the bond issue was reached or not. There was no record in the

official minutes of the school district of the employment of the bond

firm. There was no formal contract or written agreement on services to

be found in the school district records. The superintendent did not
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have an organization chart or written policy on the administrative rclae

tionship between the board, superintendent, and attorneys. Just as in

the two previous distr‘cts, the superintendent both issues instructions

to the attorney and receives reports from hin.

.It was mentioned earlier that many school districts use their

bonding attorney for general legal advice. This was mentioned many

times by respondents to the questionnaire that went to all school

superintendents. Such was the case here. There was no formal agreement,

no retainer, simply a tacit understanding by the attorney, the board of

education, and the superintendent that general legal assistance would be

rendered when requested. The fee depended on the nature of the request,

of course. When the attorney was asked to help with the annual election

he submitted a bill at the completion of the services. When the super-

intendent called for advice on a rather routine matter, the attorney did

not charge the district. The district in any case paid "as billed."

The basis for the billing was unknown by school officials in District "C."

The superintendent felt he could change attorneys without

causing friction between himself and the board. He expressed satisfac-

tion with his present arranrement for legal advice because of the

competence of the bond law firm. He favored, however, the State Depart-

ment of Public Instruction having a qualified person on its staff for

general legal assistance. ’He did not feel the same way about the County

Board of Education. He did not feel that municipal bond law advice

should be available from either the state or county school authorities.

His fear concerning the county unit was expressed by others, i.e., the

small and relatively poor county school offices may end up employing

inexperienced school attorneys.
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School District "D"

School District "D" is about twice as large as "3." It draws

its 1350 students from as wide a variety of circumstances as any

district in the study. The school system is centered in an unincorporated

village on the outskirts of Lansing. It is an established community,

having had its own identity for as long as the City of Lansing itself.

The student body cones from the rural areas annexed to the district,

fron the stable sections of the village, from the new project homes in

the village, and from the teeming suburban area adjacent to Lansing.

The district had lost its superintendent to a larger system nine nonths

prior to the interview. The new superintendent was experienced but

unfamiliar with many of the details pertinent to this study as far as

this school district was concerned. As a result, the author Spent some-

time with the ex-superintendent as well as the present superintendent.

The district had successful bond issue elections in 1952 and

1956 for $343,309 and $1,525,373 respectively. The same municipal bond

law firm that served District "C" handled both bond issues. In other

ways Districts "C" and "D" are very much alike, too. District "D" did

not execute a formal contract with the bond law firm, nor was there a

written agreement. The two parties apparently agreed orally on the

financial arrangements. The official minutes of the district recorded

the employment of the bonding attorney, but did not mention fees. The

actual fee paid on the 1955 issue was $2975 which is approximately .23

of the total bond issue amount.

School District "D," like "C," had no administrative chart or

policy showing the relationship between attorneys, ne COEFd, and
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superintendent. The superintendents interviewed thought it was likely

that the board had originally selected the bonding attorney. However,

the new man was confident he could change attorneys without causing

friction with the board of education. The attorney received instructions

from and reported to the superintendent.

Again, like District "C," this system uses the bonding attorney

as local legal counsel. The superintendent was grateful for the excellent

service he received in this respect but expressed dissatisfaction never-

theless. He would have preferred to have an attorney on retainer, a

person who would attend board meetings when necessary. The present

attorney offers highly competent service on general legal matters, but

he does it without charge and the superintendent feels restricted in

the amount of help for which he can ask. The bonding attorney, when

asked to go on retainer, refused.

This district had had experience with other legal counselors.

In a condemnation case the superintendent had to carefully tutor a

Lansing lawyer in school law. He found mistakes in the lawyer's advice

due to his lack of knowledge of the Michigan School Code. Both

superintendents had sought legal advice from the State Department of

Public Instruction. Such problems as annual election procedures, charg-

ing tuition to non-residents, and clarification of a board member's

status as a vendor-owner had been referred to counsel in recent months.

As a result of their experiences both he ex-superintendent and present

superintendent of District ”D" spoke of the necessity for all school

districts to have available, preferrably on retainer, specialized

school law counsel.
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The present superintendent did not favor the Department of

Public Instruction or county school office employing either general

counsel or bonding attorneys for the assistance of school districts.

He expressed the concern that too much help would be required for too

many school units resulting in too little individual attention to any

of them.

School District "B"

Table 3 shows District "E" to be only 100 students larger

than "D." It, too, is a suburban district of rapid growth. It is

located in the Flint area. The most striking differences between

Districts "D" and "E" are the socio-economic status of the residents

and the tax base available to the districts. District "E" is populated

to a much greater extent by professional people and, in the words of

the superintendent, "A wealthier class." District "D" is a "bedroom

community" for factory workers in Lansing. It has very little industry

of its own and the resultant property value of the district is low. On

the other hand, District "E" houses a huge Chevrolet plant and other

lesser industries. It is one of the wealthiest school districts in

Michigan.

The superintendent of District "E" reported a $3,500,030 bond

issue in 1959. The bonding attorney's fee, exclusive of expenses, was

$3500, or .lZ of the issue. It was not known how much the bonding

attorney's expenses would be. The district employed the same municipal

bond law firm that Districts ”C" and "D" retained. In keeping with the

pattern of the other case study districts, there was no formal contract

or written agreement on the fee arrangement nor did the official
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-inutes of the district mention the fee. There was an oral agreement

between the firm and the district, however.

This was only one of two among the case study districts that

utilized the services of a local counsel in connection with a bond

issue. The local legal counsel charged a fee of 37500 for his work.

The fee was agreed upon in advance of services and a formal contract

was executed. The fee was simply a flat amount SUggeSted by the counsel

for "any work connected with the bond issue and construction." The

retention of local counsel for this purpose was recorded in the district

minuteS'wbich included the fee. It is interesting to note that the

bonding attorney's fee does not appear to have been significantly re-

duced eVen though local counsel assisted in the proceedings.

The fee of the local counsel for general services, other than

in connection with bond issues, to the district was computed on a flat

rate basis. The superintendent was not aware of the basis for the rate,

he simply saw that whatever amount was billed by the attorney was paid.

This was the first among the case study districts to spell out

the administrative relationship of the board, local counsel and super-

intendent in written form. The relationship was described in the board's

policy book and the local counsel had read the policy. The same condition

did not prevail for the special bonding attorney; the policy did apply

to him. Instructions to both attorneys originated with the board and

superintendent jointly and in both cases the attorneys reported to

either the superintendent or to the board and superintendent together.

It was not known who selected the special bonding attorney,

but the board of education acting alone selected the local counsel.
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The situation regarding the selection is important to describe. Fifteen

months prior to the investigator's interview of the superintendent,

District "E" employed a different attorney for both general advice and

bond issue services. This man was described by the superintendent as

"The best qualified bond attorney in the state.” In other statements

the superintendent made it clear that he held the initial attorney in

very high regard. As a result of a political issue the school law

specialist's services were terminated with the school district. The

sup.rintendent described the reason as follows: "He was associated with

an element in favor of extension of Flint's boundaries!" The present

counsel is not a school law specialist. He "happened to he present"

at a meeting of citizens that favored the point of View on the boundary

extension that the board held. He became acquainted with hoard members

that night and subsequently was retained.

As a result of this superintendent's experience he felt keenIy

that school law specialists are needed for the type of work under study

here. He remarked, as did several others, that he had had to correct

many mistaxes made by attorneys not familiar with school laws. His

remark that "the average attorney doesn't know as much school law as

the average superintendent" is a thought shared by many superintendents

encountered in this research. He also supported the View that the

State Department of Public Instruction should have on its staff both a

bonding attorney and a school law specialist. He would have liked the

county school offices to staff general legal counsel only. He thought

districts of less than 1003 students might be able to get by without

counsel "on call." He suggested they could use the services of the

Department of Public Instruction.
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School District "E:

School District "F" is also a suburban Flint system. It is

considerably larger than "E," having an enrollment of 3300 students.

The district is slightly below the state average in property valuation

per child enrolled. The superintendent had been head of this system

for twenty-three of his twenty-seven years devoted to school administra-

V

tion. Lime most of the superintendents involved in this study, his

training in school law was limited as seen in Table 3.

District "F" has had three bond issues in recent years. In

1955, thho,ooo; in 1957, $600,090; and in 1959, $975,000 in bonded

indebtedness were approved by the voters of the district. The bonding

attorney for the first two issues was a local resident lawyer who also

acted as general legal counsel for the board of education. He was

described by the superintendent as being, "extremely'interested.and

favorable to the school." He served the district as local counsel

without charge. His fee for the two bond issues was $500 each. This

represents a fee of only .33% and .39% of the total bond issue amounts.

This man was not a specialist in municipal bond law or general school

law. He was not qualified to render a legal opinion on the bonds.

There was no financial arrangement, either oral or written,

with this attorney in advance services. No administrative policy

existed to define the relationship the attorney had to the board and

superintendent. The man was released from scrvics with the school

district as "part of an election campaign." He had become identified

with certain school board candidates and those candidates lost the

election.
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The 1959 bond issue proceedings were handled by a widely exper-

ienced Flint attorney who is considered a school law specialist. He is

not qualified to write legal opinions on bonds but does all other work

in connection with bond issue elections. This is the attorney who was

released by District "E." Ironically, he was replaced in "E" by his

predecessor in District "F." The fee for the 1959 bond issue jumped to

$h375 or .5% of the $975,033 total. Again no written agreement or formal

contract was made between board and attorney prior to service. The board

apparently knew of the significant increase in fees in advance, however,

as the result of an oral agreement. The off'cial minutes of the

district carry the record of the employment of the attorney--not the

fee arrangement.

The same man was retained by the district for $150 per year

for general counsel. Unusual activities requiring considerable time and

expense by the attorney are reimbursed as billed. There still is no

administrative policy or chart that clarifies the counsel's role in

the administrative organization. Counsel reports to and receives

instructions from the superintendent. It was clear that counsel in

this case, as in the previaus district, was the board's man, however.

He was selected by them and the superintendent frankly reported that

he did not feel he could recommend changing attorneys without causing

friction between the board and himself. Further, this was the first

instance among the case study districts where the attorney was reported

as having offered his lay opinion on matters that were strictly educa-

tional. It was stated that the board was influenced in its educational

policy deliverations by the opinion of its counsel even though no legal
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considerations were involved. Individual board members telephoned the

attorney to discuss both educational and legal natters.

The superintendent of District "F" felt that the State Department

of Public Instruction and county boards of education might employ lawyers

who are not sufficiently specialized to perfonn the required bonding and

general legal service for school districts. Consequently, he preferred

having individual districts secure their own counsel. He was quick to

assert the need for specialists in school law for all school districts.

He pointed out that smaller districts in particular needed legal assist-

ance because of "the usual inexperience of small system superintendents."

School District "G"

District "G" is an urban system located in a "college town" in

the southeastern part of the state. The enrollment at the time of the

interview was nearly 6000 students. The superintendent has had twenty-

five years experience as a school executive, six in District "G." He

is a pOpular figure in both the Michigan and national organization of

school administrators. Many years prior to this study he had had two

school law courses. He possesses a Ph.D. degree in school administration.

District "6" had successful bond issue elections in 1952, l9Sh,

and 1958 for $2,130,001, $3,100,070, and $h,§O0,000 respectively. The

bond attorneys for all three issues were the largest aunicipal bond law

firm in Michigai. The same firm handled issues for seven of the ten

case study districts. Their fee for the fL,SOD,DOO 1958 issue was

SL339, or .1% of the total. There was an oral agreement on the fee prior

to service and the employment of the bond law firm together with the fee

was recorded in the distrizt minutes. The board of education‘s policy



112

book contains a description of the administrative organization oz" the

district including the relationsl‘dp of the attorney to the board and

superintendent. The description applies to but}- the bonding attorney

and local counsel. Both have seen the policy and operate within it.

The policy specifies that the attorneys are consultants to the super-

intendent. All questions addressed to the. attorneys go through the

superintendent and the attorneys report to the superintendent. The

only exception permitted is that the bonding; attorney may receive

1.

instructions and report to the business aci'ninistrator if the problems

fall in his realm. Even though the local counsel resided in town and

consequently was easily accessible to individual board members, both

he and the board members understand the policy and adhere to it strictly.

The local counsel has had to deal with such legal matters as

property negotiations, review of possible improper registrations of

children, a State Tax Connission appenl, and the legality of board

members personally serving as precinct workers at annual school elections.

For this type of service counsel ms paid on a time and expense basis.

The superintendent reviews each billing submitted by counsel. If he

considers it out of line he asks the attorney to explain it so he can

Pele] the explanation to the board if necessary. In some cases counsel

adj‘ls ts the billing.

The local counsel for District "G" rarely attends school board

Qmeetings, perhaps only once or twice a year. Consequently, h nas littl:

Opportunity to participate in educational discussions and has not done

80.
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Once more th: superintendent on the job spoke for specialized

‘

L194—:11 assistance. Eie thought perwap a "one on ilding; distric t" mightU
)

not require counsel "0:1 call" but all others should have such service

vaila’ole. He thought the State Department of Public Instruction should

0

employ both a bondinga ttorncy and general school lav; spa-:81list for

assistance. to school districts. He res.sorted having used such a person

in the past and finding it valuable, particularly for legal .11e stions

rela ting to such t‘w.i1"gs as tr1311soortatnio., hot lunches, and sc‘ool

district reorganization. He also thought local bar associations might

organize to provide counsel to districts 31-1011 like

sometimes do.

3931031 District "'41"

Table 3 shows School District "H" to be the second urban

district in the case study s::1ies. It is a larve city on the fringe

of Detroit. The school poyulation is 8600 students. District "H" has

a Widely exper eonred superintendent. The man has been a school executive

For twenty-time‘s years and. head of istrict "H" for seven years.

In recent times this disrict E‘dd hd :1 rge bond issue of

7,231“, 901. and a refunding bond election invoiviug 317,000,003. The

6155': L-ior. on ti 1: larger issue«IE-IS in 1921,1411ile the refunding prov

LOC’H: place in 193'3. Table 3 refers to the earlier bond issue in order

to keep the fee figures on a comparable basis with the other districts.

'7'.

“ ‘0 o o C O \ J _

--16 I‘ef'1171(:1;'g issue involved some Cthqillca'QlOX'lS that undouooedly affected

1’1": fees. t was very interesting from the. point of View of this study,

6
“

loweV-‘er, and considerable space will he devoted to the refunding program

1 h 1 o ‘ c1 ' -

“me. Before domg that tnough, a study of use regular bond issue and



the administrative arra: garments for attorneys in the 1- istfi‘zt il

profitable.

The 1935 bond issue was handled once again by the large

:nunicipal bond law ?irm.that Districts "C," "D," "E," and "3" used.

The fee was reported as "one dollar per bond," or .133, which amounted

I

'0. As has happen d so frequently 11th th: otter school districts,

the ‘oond law firm proceeded wi ti: only an oral agreement on the fee

estructure. There was no record in the minutes of the district that the

firm was even retained b" the board For services in com ection with 121.9.

then pending bond 1.3.9.13. It is '12.;1‘1ortant to note at this point that the

local counsel was not involve-d in the 19511 bond issue.

This district also failed to provide any (idfliillSLI‘rfithe: direc-

tion to either the bond attorneys or local counsel on their roles in

relation to the superintendent and board of‘ education. No policy

existed of this type and the district's administrative clargedid not

P
o

nolade school attorneys. In practice, both attorneys reported to and

8Ceived instructions from the superintendent.

The local counsel's fees for general legal services were based

051 a flat rate 01 approximately $25 per call by the superintendent. The

COll‘nsel submitted bills for services periodically taking into corn-widen-

+ \ 0 - A 3 o c 1 o

110:1 his tinc- and expenses aluhough these were not itemized on the bill.

hanged local legal counsel between l9Sh and1
—
3

L
;

P (
0

Q
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(
—
0
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U
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1953. The pattern was nearly identical to that of‘ District "13." ItL

”'18 another instance of a political upheaval in the communi ty. In this

C
‘

5*er it reuolved around a board of education proposal to update exist-

1213 School buildings by remodeling rather them constructing new plants.
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A. group of citizzezs took emeonn to the plan presented in public

P

h comlunitv lost its superintendent of schoolsk
i
’

meetings. ”hit!in months

by resignation and certain board neruhers by defeat at the polls. The

new board majority es'iployed a new superintendent ar3 retained new legal

counsel, the previous counsel having been identified with the unpopular

plan to remodelex sti:.5 school buildings. The new attorney w?5 selected

by the board because "he was a .aan of high stature in t1 «3 wmmity."

He was not a school law Specia

When the matter of refunding bonds was brought before the board

in 195‘}, the superintendent was authorized to rsult with various legal

and financial enports about the oossibilitiuse of such an action. The

superintend.nt worked for several montIS with a well—known financial

consultant to I-Iiohigan school districts and with the bond law firm that

the system had retained in 1951;. The negotiations were informal. The

oral understanding was that the financial consultant would be paid for

his services. The tacit understanding was that the bondinc firm would

0 1*imately e1ter into the proceedings formally. At tiilS staage toe

district's local counsel, wire was not involved, called the school board

President and as{ed to become a part of the proceedings. He felt he

Conld provide a valuable service to the district on the refunding issue.

At a- sul::sequent board mee=‘ti the matter was. raised. The local counsel

argued that he could perform cetain iLportant liaison functions for the

board. This liaison he viewed as essentially political in nature. He

suggested that someone of his own political hue was needed to influence

Politicians in the state capitol to approve the refundi‘g issue. He

set his fee at £115,000 which the board orally agreed to pay. The minutes



D o—o" dist:'1..+1 carry th: record 0... his eiployneut but not his fay-13. The

local counsel was associated with 3 diffs Ient to 1:11’111, firn from the one

previously used b;, the. distric t. He asker‘a the board to terminate rela-

tions on this issue with the original bond law firm and formally re tain

the one he was associated with. The boar}, after investigation, agreed

to do so. A fee for the new bond law fi 1 was agreed upon orally.

1
1
‘

.
.

(
X
)

Again no mention of the fee wfzs made, in the minutes of district,

although 441137111nt 0: the firn was recorded. The fee was 312,030, or

.1775 of the total mnount. The combined legal fee was $27,303 which

represents .383 of the total 37,930, 03’) issue. The finarcial consultant

was "so incensed by thc size of the local attorney's fee that he refused

to submit a bill to the school distric t." It must be remembe121‘d in tais

case that th: refundig issue was 1.1ore complex than the usualtJpe of

bond issue proceedings.

The superintendent of District "H" felt he could change bonding

ttorneys "with cause" but could not recom'zend c1'1an‘5ing local counsel

without causing frictioon between the board and himself. Be 9130 felt

that all school districts need competent legal assistance and that

t""ils was a matter for each individual distric to procure. He did not

favor the county or state ducation 0(Time providing such service.

khooi District "I"

School District "I" is another "college town." It is located in

the Southwestern section of the state and is on: of the laroest cities in

Michigan. The. industries are varied, but the 171a11ufacture of paper is

undoubtedly the largest and best known industry. The school population

at the time of the interview was 17,061: which ranks it among th2 five
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highest in the state. The person who deals most directly with the

attorneys emplo;,'ed by the district is the business manager. This man,

who has the status of assistant superintendent, is widely experienced,

as shown in Tablo- 3. He has serveri in his present capacity for eight

years. He‘mas 1)LM a Slprl- rinuendent or business manager f‘or a total of

twenty-four years, the service. being perfozmcd i1 sewer:1 school :iistricis.

The business manager is well-known among Michigan public school lat-icicrs,

being considered an aut‘m Tit]; on school fire insurance for his work in

that field for the State Business Of'.f‘ci ia1s Association.

Distric "I" had had only one recent bond issue election, but

it was for a huge amount, $13,013,003. The election was held in 1956.

Once again the municipal bond law firm that does most of such work in

the state was employed. They performed t}cir services for 19,13 030 which

represents .1Z of the total issue. The assistant superintendent

described the bias 3 for payment as being a "flat rate." In keeping with

t} 1e pattern of the previous districts in this study, District "I" engaged

the bond law firm with only an oral agreement. The onployment of the

firm was not recorded in the district's minutes. Selection of the fir-n

W88 made by the board. of educ. t1 on.

Assistance in the. form“ of liais on between the bonding attorney

and the school district was obtained by retaining the district's local

legal counsel for that purpose. His fee was 215,900 which again was

simply a flat rate billed after the services were rendered. The fee

in<31uded.dwhatever expenses were incurred by cows1. The combined fees

came to $13,073:? for all legal serviccs in connection wi th the ($13,000,000

issue. This still repressents 0:11,} .125 of the total. Intt'BI‘eStif’lL’jlY:



the board rstaincd .“inancial r'o‘1‘1sultants on this issue £21034 1.6-13s to on.

w 0

$17,930, but that is not a. 1- art of t .lS stud'f. Returni‘; {1:1 the 2:214 n—
w

0

istrative and fiziancml arrangements made with the loo-l counsel on this

issue, it was reported that the boar-9 did not execute a formal contract

with counsel for services, did not have 3 written 4;; ‘eezqznt, did not

have an oral agreement on fees ant1 did not record t‘rc retention of

counsel or his fze for th-: work in th: officitl minutes of tie district.

District "I" did not have a description of the role of its

1.

attorneys in the: adminis=.rativc organization There N113 no indication

on the district's administrative chart of the relationship of the

ca on bond issue proceedingsH
o

attorz‘xeys to the board and stuff. The pract

was for the special. bonding attorney to receive directions from and

report to the local counsel. This is the first instance of this admin-

istrative arrangement that has been disclosed among the case study

districts. When cowxsel was l‘seFFfOI‘flifl‘d his more cormon general legal

see rviccs hr.- rccuivc-z] insbructions from the superintendent and board of

education and reported back to the board. The local counsel was selected

by the board only, the same as :as the bonding attorney. The assistant

S‘Jpzxrintendent reported that the superintendent would be able to rec-om-

mend changing either attorney without causing friction between the

The local counsel was a school law specialist who was paid a

salary by the school district. H1: received 13"00 per month. If the

C()‘ll’Isel became involved in litigation on behalf of the school district,

“e 1“: ceivcd extra compensation. The basis for computing the extra
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amount was "actual costs which are approved in each case by the board

of education."

.The assistant superintendent, like most of his colleauges,

favored the State Department of Public Instruction employing counsel

for assistance to local school systems. He did not feel that the

cohnty offices should perform such services and expressed a rather

common concern that the county school offices had "no jurisdiction over

local districts in Michigan." He felt that local districts should take

care of their own bond law problems because of the unique characteristics

of each bond issue. As others have suggested, he thought the State

attorney-general's office should provide more assistance of a general

legal nature to local school districts.

School District "J"
 

The tenth case study school system is District "J," one of the

state's largest and wealthiest districts. The school district boundaries

of "J" are coterminous with the city limits. The school enrollment

approaches 30,000 youngsters. Though the population of the city is

entirely white, the range of socio-economic classes is broad. However,

there is an unusually large managerial and professional population. The

school district is located near'Detroit and is the home of one of the

nation's largest manufacturers of automobiles.

The assistant superintendent of schools in charge of the

'bmsiness affairs of the district was interviewed on the job for this

study. He is a long-time school administrator, having served eleven

JYears in his present position and a total of twentyatwo years in top

administrative posts in different parts of the country. He is the
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author of a book and other publications in his field and possesses a

doctorate degree. He was the person in his school district most

familiar with the information required in this research.

District "J" had incurred bonded indebtedness for $27,950,000

since 195h. In 19Sh, a $9,000,000 issue was successfully passed and in

1956, a $1b,000,000 issue. The most recent bond election was in 1958 for

$h,950,000. Although the 1958 issue will be discussed here, it is

important to note that all three of the elections and proceedings were

conducted by the same firms and with the same arrangements, except, of

course, the fee varied with the size of the bond issue. This is the

tenth case study district to be discussed and the seventh to use

Michigan's largest bond law firm. The fee was reported to be one dollar

per bond, or .1% of the total issue. For the 1958 issue the fee amounted

to 3&950. The district requested a letter from the bonding firm prior

to the l9Sb bond issue in which was to be stated a general description

of the services to be performed and the basis for computing the fee for

those services. Arrangements prior to subsequent bond issues included

an oral agreement on the fees and an item in the district minutes re-

taining the firm for bond issue services with fees based "the same as

for the previous issue." This district did not utilize its local

counsel for bond issue proceedings.

The local legal counsel for District "J" was chosen by the

kaoard of education. The board solicited letters of interest from the

Imembers of the bar practicing in the city. The man selected was not

a specialist in school law and did not serve any other school district.

J

He was placed on an annual retainer of $2500 per year plus court
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appearances. Such varied questions as those relating to teacher tenure,

the liability of the school district and its agents, and whether in

financial crisis the board can refuse to furnish textbooks free of charge

when such had been the policy, have been referred to counsel.

The administrative arrangements with the attorneys was not

spelled out in written form nor was it charted for clarification. The

assistant superintendent was not concerned about the absence of formal

administrative provisions for the relationship of the attorneys to the

board and staff. He expressed the conviction that "if the right personal

relationships exist between the various parties, everything will work

out satisfactorily." In District "J" the bonding attorney received

instructions from and reported to the assistant superintendent in charge

of the business affairs of the district. The local counsel received

instructions from the board president, or secretary, or superintendent,

or assistant superintendent. He reported back to the person who initi-

ated the instructions. There was no hesitancy in the interviewee's

reaction that the superintendent could recommend changing either

attorney without causing friction between the board and superintendent.

In this largest district involved in the case study portion of the

research, the local counsel attends school board meetings only on request.

The assistant superintendent thought relatively stable and

Small school districts might get by without retaining local counsel.

However, if property was being purchased and a building program conducted

he thought even small districts should have general legal advice "on

call.» He also felt that the general legal service should be competent

in terms of school law. He favored the State Department of Public



122

Instruction employing both types of attorneys. He specified that the

special bonding attorney might be best used to give general advice on

bond issue proceedings to other attorneys retained by the local school

districts. He felt that expanding the county school district services

was not particularly efficient and money diverted in that direction only

made less available to the individual school unit which could use it to

better advantage.

This analysis of the case study data will be summarized at the

end of this chapter. It now seems advisable to delve somewhat deeper

into the matter of fees for bonding attorneys and local counsel for

bond issue services.

MUNICIPAL FINANCE COMMISSION

DATA ON FEES FOR BOND ISSUE SERVICES

It seemed essential to the execution of this research to

secure better comparison data on fees for bond issue services than was

available from the other instruments used in the study. ‘With this in

mind the author spent two days in the Michigan Municipal Finance

Commission offices. The commission employs a director and assistant

director and several other staff people. It is charged with the

responsibility of reviewing for approval, among other things, all

municipal bond loans.

The Commission officials have not had sufficient numbers of

employees to maintain many records they would like to keep. For

example, they had only recently begun to request those using their

services to submit a report which includes the fees actually paid to

attorneys and financial consultants. For this reason it was necessary
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to use forms that school districts had submitted to the Commission

which contained only estimates of the fees to be paid. This is an

important point because, as already shown, many school districts do

not have accurate knowledge of what fees will be charged byxeither

bonding attorneys or local counsel for bond issue services. The form

from which the data in this section of the study was taken was the

Application for Approval of the Municipal Finance Commission.

Table 6 contains the pertinent data from 2h3 school district

bond issues approved by the Commission over a fifteen month period from

September, 1955, through November, 1956. In order to facilitate compari-

sons,a column was included in the table giving the per cent that the

total legal fees were of the total bond issue amount. This column

reveals a range of from .1% up to 8.75%. Several districts paid over

h.00% for legal fees on small bond issues.

It is clear, of course, that in small bond issues, legal fees

amount to a higher percentage of the total issue than is the case in

larger issues. Regardless of the size of the issue, there is a certain

amount of legal work required. For that reason most large bond law

firms exact a basic fee and then superimpose a sliding percentage

amount above that. It is the necessary basic fee that causes districts

bonding for only a few thousand dollars to seem to pay such a high

percentage when the fee is calculated on that basis. Table 7 illustrates

this point very well. In this table, on page 130 , the fees paid to

all attorneys for their services are analyzed by the size of the issue.

Bond issues that were less than $100,000 have a high median of 1.9hZ that

legal fees are of the total amount.
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MICHIGAN MUNICIPAL FINANCE COMMISSION APPROVED

SCHOOL BOND ISSUES FROH SEPTEMBER, 1955

TO NOVEMBsR, 1956

12h

 

Date of Bond

Approval Issue

9-27-55 1

9-27-55 2

13-h-55 3

10-h-55 h

10-18-55 5

10-25-55 6

11-8-55 7

11-15-55 8

11-15-55 9

11-29-55 10

11-29-55 11

12-6-55 12

12-13-55 13

12-13-55 IL

12-13-55 15

12-30-55 16

12-20-55 17

12-20-55 18

1-17-56 19

1-17-56 20

1-2h-56 21

1-2u-56 22

1-31-56 23

2-21-56 21.

2-21-56 25

2-28-56 26

3-6-56 27

3-20-56 28

3-27-56 29

h-10-56 30

b-18-56 31

h-18-56 32

b-2h—56 33

h-Zh-Sé 3h

h-Zh-Sé 35

h-Zh-Sé 36

5-9-56 37

5-9-56 38

5-15-56 39

Amount

of Issue‘_
 

$72,000

72,000

22,000

98,030

30,000

b5,000

50,000

55,000

b0,000

55,071

70,000

33,000

70,000

79,000

55,000

25,000

23,000

13,000

h7,000

u8,000

25,000

60,000

75,000

20,000

5,000

22,000

11,000

50,000

96,000

23,000

90,000

50,000

95,000

19,000

19,500

6,000

75,000

65,000

85,000

 

Bonding Local Total % Legal

Attorney Counsel Legal Fee is of

Fee Fee Fees Total Issue

- $1,000 31,000 1.39

3300 900 1,200 1.67

- 500 500 2.27

617 - 617 063

125 - 125 .h2

- 350 350 078

150 500 650 1.30

100 650 750 1.36

300 350 650 1.62

tbs - th .31

600 - 600 .86

100 - 100 030

150 850 1,000 1.u3

500 - 500 .63

- 350 350 .63

50 300 350 1.h0

- 500 500 2.17

75 300 375 2.88

- 500 500 1.06

150 800 950 1.98

100 700 800 3.20

- 500 500 083

- 750 750 1.00

100 500 600 3.00

- 300 300 6000

100 300 boo 1.82

100 500 600 5.h5

150 500 650 1.30

- 1,200 1,200 1.25

380 - 380 1.65

585 - 585 .65

LZS ’ L25 e85

150 900 1,050 1.11

100 375 075 2.50

' 200 200 1.03

100 Add 500 8.33

525 - 525 070

150 600 750 1.15
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TABLE 6 - (Continued)

 

Bonding Local Total % Legal

Date of Bond Amount Attorney Counsel Legal Fee is of

Approval Issue of Issue Fee Fee Fees Total Issue

6-5-56 to 890,000 8390 $500 8890 .99

6-12-56 bl 05,000 150 700 850 1.89

6-19-56 82 65,000 100 500 600 .92

6-26-56 83 50,000 1,000 1,000 2.00

7-3-56 an 6,000 175 100 275 8.53

7-3-56 h5 30,000 800 - 000 1.33

7-3-56 b6 55.000 125 600 725 1.32

7-3-56 L7 65,000 323 162 h85 .75

7-10-56 88 20,000 - 300 300 1.50

7-28-56 89 80,000 too 250 650 1.63

7-2L-56 50 80,000 905 - 905 2.26

8-7-56 51 70,000 505 - 505 .72

8-7-56 2 90,000 boa - too .88

8-7-56 53 70,000 - 500 500 .71

8-28-56 5h 30,000 100 500 600 2.00

9-11-56 5 8,000 - 700 700 8.75

9-18-56 56 19,500 300 200 500 2.56

9-2S~56 57 20,000 375 - 375 1.88

10-2-56 58 36,000 75 350 025 1.18

10-2-56 59 22,000 - 1,000 1, 000 8.55

10-9-56 60 23,000 375 - 375 1.63

9-20-55 61 113,000 685 - 605 .59

10-8-55 62 160,000 785 - 7&5 .17

10-11-55 63 130,000 635 - 685 .53

10-11-55 6h 100,000 625 - 625 .63

10-18-55 65 135,000 250 1,350 1,600 1.19

10-18-55 66 135,000 695 - 695 .52

10-25-55 67 130,000 685 - 685 .53

11-1-55 68 111,000 1,500 1,500 1.06

11-15-55 69 100,000 1,300 - 1,300 1.30

12-6-55 70 115,000 655 - 655 .57

12-13-55 71 130,000 685 - 685 .53

1-3-56 72 185,000 715 - 715 .89

1-28-56 73 130,000 785 - 785 .LA

1-28-56 78 155,000 150 700 350 .55

1-31-56 75 125,000 - 500 500 .bo

2-21-56 76 165,000 755 - 755 .80

3-6-56 77 150,000 375 525 900 .60

3-6-56 78 180,000 800 900 1,300 .72

3-6-56 79 130,000 785 - 785 .hh

3-20-56 80 125,000 150 1,500 1,650 1.32

3-20-56 81 1L0,000 280 1,000 1,280 .89
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TABLE 6 - (Continued)

 

 3.1:.

Bonding Local Total % Legal

Date of Bond Amount Attorney Counsel Legal Fee is of

Approval Issue of Issue Fee Fee Fees Total Issue

8—3-56 82 8150.000 $550 - $550 .37

8-3-56 83 155,000 735 - 735 .87

8-18-56 88 100,000 625 - 625 .62

8-18-56 85 125,000 200 8600 800 .68

8-28-56 86 150,000 725 - 725 .88

5-9-56 87 125,000 675 - 675 .58

5-15-56 88 200,000 825 - 825 .81

5-29-56 89 150,000 725 - 725 .88

7-17-56 90 177,000 - 850 850 .88

7-28-56 91 195,000 815 - 815 .82

7-28-56 92 198,000 - 850 850 .83

7-28-56 93 189,000 803 - 803 .83

7-28-56 98 110,000 150 1,500 1,650 1.50

7-31-56 95 195,000 200 850 1,050 .58

7-31-56 96 130,000 300 800 700 .58

8—7-56 97 100,000 - 1,000 1,000 1.00

8-21-56 98 161,000 - 850 850 .53

8-28-56 99 160,000 200 750 950 .59

8-28-56 100 120000 - 750 750 .63

9-8-56 101 185,000 795 - 795 .83

9- -5 102 100,000 150 750 900 .90

9-11-56 103 165,000 - 1,500 1,500 .91

9-25-56 108 200,000 200 600 800 .80

10-9-56 105 175,000 - 1,500 1,500 .86

10-9-56 106 165,000 755 - 755 .86

10-16-56 107 110,000 150 650 800 .73

10-23-56 108 110,000 685 - 685 .59

10-30-56 109 160,000 - 600 600 .38

9-20-55 110 825,000 500 2,675 3.175 .75

9-27-55 111 275,000 1,200 - 1,200 .88

10-8-55 112 390,000 1,205 - 1,205 .31

10-11-55 113 325,000 1,075 - 1,075 .33

10-18-55 118 280,000 300 800 700 .29

10-25-55 115 335,000 1,095 - 1,095 .33

11-8-55 116 360,000 360 1,180 1,500 .82

11-22-55 117 280,000 1,385 - 1,385 .29

11-22-55 118 350,000 900 - 900 .26

12-6-55 119 380,000 850 600 1,050 .31

12-13-55 120 385,000 1,115 - 1,115 .32

12-20-55 121 320,000 680 2,560 3,200 1.00

12-20-55 122 800,000 1,225 - 1.225 .31
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TABLE 6 - (Continued)
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Bonding Local Total 5% Legal

Date of Bond Amount Attorney Counsel Legal Fee is of

Approval Issue of Issue Fee Fee Fees Total Issue

1-10-56 123 $269,000 8300 82,600 82,900 1.08

1-10-56 128 386,000 386 2,000 2,386 .68

1-17-56 125 850,000 1,325 - 1,325 .29

1-28-56 126 200,000 825 - 825 .81

1-31-56 127 290,000 1,005 - 1,005 .35

2-21-56 128 350,000 1,200 - 1,200 .38

2-28-56 129 250,000 375 1,750 2,125 .35

3-6-56 130 310,000 885 885 1,690 .55

3-6-56 131 350,000 1,000 500 1,500 .83

3-20-56 132 825,000 1,275 - 1,275 .30

8-3-56 131 260,000 985 - 985 .36

8-28-56 138 268,000 961 - 961 .36

5-9-56 135 350,000 1,125 - 1,125 .32

5-9-56 136 250,000 925 - 925 .37

5-15-56 137 250,000 775 875 1,250 .50

5-22-56 138 800,000 1,225 - 1,225 .31

5-29-56 139 890,000 936 1.568 2.507 .51

5-29-56 180 300,000 850 2,050 2,500 .83

5-29-56 181 300,000 1,025 - 1,025 .38

5-29-56 182 350,000 1,125 - 1,125 .32

6.5.56 183 285,000 850 650 1,500 .53

6-19-56 188 313,000 - 850 850 .27

6-26-56 185 898,000 1,821 - 1,821 .29

6-26-56 186 800,000 200 2,000 2,200 .55

7-3-56 187 250,000 925 - 925 .37

7-10-56 188 380,000 850 600 1,050 .31

7-28-56 18 320,000 850 - 850 .27

7-31-56 150 825,000 300 500 800 .19

7-31-56 151 350,000 350 1,550 1,900 .58

8-28-56 152 360,000 1,185 500 1,685 .86

8-28-56 153 885,000 1,132 3,700 8,832 1.00

8-28-56 158 350,000 750 750 1,500 .83

9-25-56 155 850,000 1,325 - 1,325 .29

10-2-56 156 350,000 - 1,500 1,500 .83

10-16-56 157 225,000 875 - 875 .39

10-16-56 158 350,000 925 300 1,225 .35

10-23-56 159 350,000 1,125 - 1,125 .32

10-30-56 160 300,000 850 2,000 2,850 .82

10-30-56 161 300,000 1,000 500 1,500 .50

9-20-55 162 725,000 1,500 500 2,000 .32

9-20-55 163 700,000 600 2,800 3,000 .83

9-20-55 168 750,000 3,250 - 3,250 .83

9-27-56 165 750,000 1,500 - 1,500 .20



 

Bonding Local Total % Legal

Date of Bond Amount Attorney Counsel Legal Fee is of

Approval Issue of Issue Pee Pee Fees Total Issue

10-8-55 166 $550,000 81,500 - :1,500 .27

10-11-55 167 575,000 1,575 - 1,575 .27

11-1-55 168 750,000 3,000 812,000 15,000 2.00

11-22-55 169 960,000 2,385 - 2,385 .28

11-29-55 170 620,000 1,865 - 1,865 .30

1-10-56 171 600,000 1,625 - 1,625 .27

2-7-56 172 650,000 1,300 200 1,500 .23

2-21-56 173 530,000 1,300 1,300 2,600 .89

2-21-56 178 500,000 1,150 3,550 8,700 .98

3-6-56 175 550,000 1,200 - 1,200 .22

3-20-56 176 590,000 1,100 200 1,300 .22

3-27-56 177 550,000 1,500 3,500 5,000 .91

5-15-56 178 750,000 1,500 - 1,500 .20

6-5-56 179 750,000 1,925 - 1,925 .26

6-19-56 180 525,000 - 3,500 3,500 .67

6-26-56 181 723,000 1,000 1,000 2,000 .28

7-3-56 182 500,000 1,825 - ~ 1,825 .29

7-10-56 183 750,000 1,875 - 1,875 .25

7-17-56 188 500,000 1,150 - 1,150 .23

7-17-56 135 600,000 1,825 _ 1,825 .28

7-28-56 186 500,000 1,825 - 1,825 .29

7-28-56 187 900,000 1,800 - 1,800 .20

7-31-56 188 725,000 2,000 - 2,000 .28

7-31-56 189 525,000 1,875 - 1,875 .28

7-31-56 190 750,000 750 2,750 3,500 .87

3-7-56 191 655,000 1,735 - 1,735 .27

9-8-56 192 530,000 300 1,800 2,100 .36

10-9-56 193 500,000 1,825 - 1,825 .29

10-30-56 198 750,000 1,925 - 1,925 .26

10-8-55 195 1,000,000 2,500 1,000 3,500 .35

10-11-55 196 1.500.000 3.750 3,750 7,500 .50

10-11-55 197 1,000,000 1,650 - 1,650 .16

11-1-55 198 1,000,000 1,200 1,200 2,800 .28

11-22-55 199 1,525,000 2,950 - 2,950 .19

11-29-55 200 1,500,000 2,725 - 2,725 .18

12-13-55 201 300,000 2,500 3,250 5,750 .88

2-7-56 202 530,000 8,000 2,500 6,500 .82

2-21-56 203 150,000 2,000 - 2,000 .17

2.28-56 208 ,500,000 3,000 - 3,000 .20

3-6-56 205 ,000,000 1,650 2,000 3,650 .37

3-13-56 206 ,500,000 5,000 850 5.850 .36

8-10-56 207 ,885,000 1,600 1,600 3,200 .22

8-28-56 208 ,300,000 2,600 - 2,600 .20

TABLE 6 - (Continued)
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TABLE 6 - (Continued)

 

 
 

   

 

Bonding Local Total 1 Legal

Date of Bond Amount Attorney Counsel Legal Fee is of

Approval Issue of Issue Fee Fee Fees Total Issue

8-28-56 209 81,500,000 88,000 63,500 8 ,500 .50

5-9-56 210 1,800,000 2,825 - 2,825 .20

5-29-56 211 1,000,000 1,500 600 2,100 .21

5-29-56 212 1,270,000 2,695 - 2,695 .21

7-17-56 213 1,553,000 2,9?5 ‘ 2,975 019

8-7-56 218 1,250,000 2,675 - 2,675 .21

8-21-56 215 1,000,000 1,000 - 1,000 .10

9-18-56 216 1,500,000 8,000 3,500 7,500 .50

9-18-56 217 1,200,000 2,625 - 2,625 .22

10-16-56 218 1,200,000 1,200 6,000 7,200 .60

10-30-56 219 1,350,000 2,775 - 2,775 .21

1-10-56 220 2,500,000 2,500 - 2,500 .10

3-13-56 22. 2,003,000 2,000 1,750 3,750 .19

3-27-56 222 2,220,000 2,850 9 300 12,650 .57

5-22-56 223 2,000,000 2,650 - 2,650 .13

5-29-56 228 2,600,000 3,000 3,000 6,000 .23

6-12-56 225 2,000,000 2,300 - 2,300 .12

6-19-56 226 2,000,000 2,800 - 2,800 .18

8-7-56 227 2,000,000 8,000 - 8,000 .20

8-7-56 228 2,200,000 ,575 - 3,575 .16

9-25-56 229 2,800,000 2,500 - 2,500 .10

10-30-56 230 2,500,000 3,800 - 3,800 .15

10-11-55 231 3,500,000 5,000 1,500 6,500 .19

1-17-56 232 3,200,000 6,000 500 6,500 .20

1-17-56 233 3,000,000 5,000 - 5,000 .17

2-28-56 238 3,875,000 8,000 8,000 8,000 .23

3-6-56 235 3,000,000 3,500 - 3,500 .12

3-20-56 236 3,300,000 8,525 - 8,525 .18

5-22-56 237 3,500,000 8,750 8,750 17,500 .50

9-18-56 233 3,100,000 - 3,000 3,000 .10

10-8-55 239 8,500,000 8,800 - 8,800 .11

5-1-56 280 8,500,000 8,800 - 8,800 .11

5-15-56 281 8,000,000 8,000 - 8,000 .20

6-5-56 282 18,000,000 18,000 - 18,000 .10

8-21-56 283 10,000,000 10,000 5,000 15,000 .15

TOTALS 283 $168,961,000 $302,539 $178,821 8831,360 195.19

MEDIAN“ $695,313 81,802 81,819 01,931 .30
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The percentage declines in each group as the bond issues get

larger. Bond issues of at least $1,003,000 compose the last group shown

in the table and the median percent that legal fees are bf the bond issue

amount is only .28%, which is the lowest of any group.

TABLE 7

SUMMARY OF FEES PAID FOR LEGAL SERVICE.

ON 283 SCHOOL BOND ISSUES IN MICHIGAN

BY SIZE ‘F ISSUE

 

 

 

 

Number Median %

Size of of Total Median Fee is of

Bond Issue Issues Amount Fee Bond Issue

Less than $100,000 60 82,783,000 8566 1.98

$100,000 to $228,999 89 7,191,000 , 637 .63

$225,000 to $899,999 52 17,788,000 1,h89 .88

$500,000 to $999,999 33 21,233,000 3,160 .39

Over $1,000,000 89 120,005,030 5,158 .28

TOTALS 283 $168,961,000 $2,205 .80

 

Most school districts used bonding attorneys without involving

local counsel. Others retained local counsel to assist bonding attorneys

by performing liaison work between the school system and the municipal

bond law firm. Still others had local legal counsel do most of the

work connected with bond issues and utilized bond law firms only for

minor assistance and the written legal opinion approving the bond issue.

It is not possible in Michigan for local counsel to do all of the work.

There are only two firms that are qualified to render legal opinions
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approving bonds in the state. Consequently, local attorneys always

have to submit their work for review by thosamunicipal bond law firms

in order to secure the written opinion necessary to market the bonds.

For some reason many districts making application to the Municipal

Finance Commission did not list a bonding attorney. It is probable

that the local legal counsel in these districts included the bonding

attorney's fee in their fees and the school district paid little heed

to the negotiation.

Tables 3 and 9 also organize important data from the Commission's

files. Table 3 shows the breakdown of fees by size of issue where the

district employed a qualified bonding attorney, but did not retain local

counsel for assistance. There were 117 such issues amounting to over

$98,000,000. The median fee for these issues was $1682 and the median

percent that the bonding attorney's fee was of the total issue was .81Z.

Again the fees decreased in percentage of the issue as the issues

became larger.

When the school district decided to assist the bonding attorney

by using their local counsel, too, the percentage of fees to the total

issue went up significantly. Only five districts with bond issues of

less than $100,000 did this, and they paid a price for the extra service.

The median fee in this instance soared to 2.23% as contrasted with only

.97% when the bonding attorney performed the service alone. In no case

was the percentage less in any size of issue category than when the

bonding attorney performed the service without counsel. The median for

all thirty-four issues was .63% compared to .h1% without local counsel.

See Table 9 on page 132.
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TABLE 8

ANALYSIS OF FEES PAID TO BONDINE ATTORNEYS

FOR EXCLUSIVE SERVICES OH SELECTED

SCHOOL BOND ISSUES IN MICHIGAN

 

 

 

Number Median 1

Size of of Total Median Fee is of

Bond Issue Issues Amount Fee Bond Issue

Less than $190,000 17 $961,000 3860 .97

$100,000 to 82 8,999 25 3,658,000 737 .53

$225,000 to $899,999 26 3.386.000 1.193 -33

$500,000 to $999,999 21 13,760,000 1,721 .26

Over $1,000,000 28 70,895,000 3,616 .16

TOTALS 117 $98,156,000 81,682 .81

TABLE 9

ANALYSIS OF FEES PAID WHEN BONDING ATTORNEYS WERE

ASSISTED BY LOCAL LEGAL COUNSEL ON SELECTED

SCHOOL BOND ISSUES IN MICHIGAN

 

 

 

Number Median Z

Size of of Total Median Fee is of

Bond Issue Issues Amount Fee Bond Issue

Less than SlO0,000 5 $170,500 5512 2.23

$100,000 to $228,999 0 - - _

$225,000 to $899,999 8 2,555,000 1,876 .87

$500,000 to $999,999 5 3,113,000 1,830 .31

Over $1,000,000 16 80,290,000 6,806 .31

 

TOThlS 38 $86,133,500 83,902 .63
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There were sixty-two issues among the 283 where the local

counsel did most of the work and requested only minor assistance and a

written legal opinion from a bonding attorney. The median percentage

was high for the total, 1.235. Because of the larger number of bond

issues involved here, the percentages are probably more realistic than

when counsel assisted bonding attorneys as above. The difference between

the median percentage when bonding attorneys handled the issues exclu-

sively and.when local counsels were assisted by bonding firm is .26%.

This data is tabulated on the next page, in Table 10.

In those cases where it was reported that local counsel

handled the entire proceedings the fees for such service again tended

to be high, also. Table 11 shows that thirty districts reported this

method of utilizing local legal counsel. Scrutiny of this table also

discloses that twentybsix of the thirty issues were less than $225,000.

This has a tremendous effect on the median percentage, of course.

A study of the data gathered from the Municipal Finance

Commission's files discloses wide differences in the amounts paid.

Several of these variances are summarized below:

1. Two small 325,300 bond issues approved within one

month of one another. In the first district the

bonding attorney charged $50 and local counsel

$300 for a total fee of $350, or 1.80% of the

issue. In the second district the bonding attorney

charged $100, local counsel 3709 for a total legal

fee of $300, or 3.20 of the issue.



TABLE 10

13h

ANALYSIS 0? FEE-IS PAID $51.31“! LOCAL REGAL COUNSEL WERE

NG ATTORNEYS ON SELECTED

SCHOOL BOND ISSUES IN MICHIGAN

ASSISTED BY BOND I

 

 

 

 

 

 

 

Number Median z

Size of of Total Median Fee is of

Bond Issue Issues Amount Fee Bond Issue

Less than $100,000 22 $967,000 3690 2.19

$100,000 to $22u,999 1b 2,015,000 1,085 .79

$225,000 to $h99,999 16 5,6b0,000 ,202 .63

$500,000 to $999,999 3,830,000 ,SSO .85

Over $1,000,000 5,720,000 7,313 .h9

TOTALS 62 $13,172,000 .02,067 1.23

TABLE 11

ANALYSIS OF FEES PAID TO LOCAL LEGAL COUNSEL

FOR EXCLUSIVE SERVICES ON SJLECTED

SCHOOL BOND ISSUES IN MICHIGAN

hhmber* Median %

Size of of Total Median Fee is of

Bond Issue Issues Amount Fee Bond Issue

Less than $100,000 16 $689,500 $603 2.25

$100,000 to $22h,999 10 1,522,000 990 .67

$225,000 to $h99,999 2 663,000 1,175 .35

$500,000 to $999,999 1 525,000 3,500 .67

Over 31,000,000 3,100,000 3,000 .10

TOTALS 30 86,h99,500 $9h7 1.h7
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One district paid a combined bonding attorney and

local counsel fee of 3h832 for services on a $L3S,OOO

bond issue. Two other districts paid only $h800 each

for legal services on $h,500,000 bond issues. The

latter districts did not use local counsel.

On a $750,000 bond issue one district paid a bonding

attorney fee of $3000 and a local counsel fee of

$12,000! The combined $15,000 was the same amount

another district paid in combined fees for a

$10,000,030 issue. In the first district the fees

represent 2.0% of the total issue while in the

second case the fees were only .15; of the total.

Still another district bonded for $753,030

at about the same time paid only $1500 for a bond-

ing attorney. This represented .20% of the total

issue.

One district bonded for $2,500,000 using a bonding

attorney who charged $2500 for the total legal fee.

A second district bonded for $2,000,000 and paid

local counsel $1750 plus a bonding attorney fee of

$2000 for a total legal fee of $3750. A third

district bonded for $2,220,000 for which the

bonding attorney exacted a fee of $2850; the local

counsel in this district was paid $9800 for a total

fee of 312,650!
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Fees to local leg 1 counsel for assisting bonding

a.torneys on issues of approximately $3,000,000

ranged from $500 to 28750.

There can be little doubt from this analysis that the least

expensive way for a school district to finance legal services in

connection with bond issues is to retain a qualified municipal bond law

firm and let the superintendent or his assistant perform many of the

tasks that would otherwise be assigned to local counsel. This is shown

clearly, too,by Table 12. his table summarizes the legal fees paid

for the 2h3 bond issues studied by the type of legal services. In

TABLE 12

SUMMARY OF FSaS PAID FOR LEGAL SERVICES

ON 2h3 SCHOOL BOND ISS 35 IN MICHIGAN

BY TYPE OF LEGAL SERVICE

 

 

 

Number Median %

Type of of Total Median Fee is of

Legal Service Issues Amount Fee Bond Issue

Bonding Attorney ‘

Exclusively 117 398,156,000 $1,6h2 .hl

Bonding Attorney

Assisted by

Local Counsel 3h h3,133,SOO 3,902 .63

Local Counsel

Assisted by

IBonding Attorney 62 18,172,000 2,067 1.23

Local Counsel

Exclusively 30 6,h99,500 9b? 1.h7

SPine of being the least expensive method of negotiating a bond issue

BleCtion, leaving local counsel out of the proceedings may not be
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advisable. It will be recalled that Byrnes in his study recommended use

of local counsel as did the American Association of School Administrators

in one of its publications. The experts in this study established

Criterion VIII. The local legal counsel should serve as liaison between

the school district and bonding attorney for bond issue election

proceeding..

SUMMARY

Both the questionnaire and Hunicipal Finance Commission data

can perhaps be best understood if summarized simply in the final chapter.

However, the case study data seems to require more interpretation than

can be logically given in Chapter VI. Consequently, this summary will

deal particularly with the case study data. It will relate that data

to the criteria previously established by the jury of experts.

It was found that all of the case study districts had success-

fully passed at least one bond issue election in recent years. Seven of

'the ten had employed Michigan's largest municipal bond law firm for their

tzonding proceedings. One district had retained an equally large Chicago

fiinm and only two had failed to meet Criterion IX which stated that the

t>onding attorney or his firm should be qualified to render an approving

Cupinion on the bond issue. All of the districts had met the vital

czfiiterion of employing legal assistance for bond issue proceedings.

chwever, 201 of the case study districts failed to employ a qualified

Imlziicipal bond law specialist.

The financial and amninistrative arrangements with bonding

attwbrneys were inadequate in terns of the criteria. The fee arrangements

”9:13 run;covered by a written document or formal contract in a single
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district. Most superintendents reached an oral agreement on the fees

prior to the law firms service. In eight school systems the fee was not

recorded in the board's minutes and only one-half of the districts re-

corded the employment of the bond law firm in the official board minutes.

The administrative arrangements were even further from the desired

practice. Only two districts had written a policy describing the relation-

ship of local counsel to the board and superintendent and one of those

did not make its policy applicable to the special bonding attorney. In

the two districts that had such a.written policy the attorneys were

familiar with it. Most of the school districts gave instructions to

their bonding attorneys through the superintendent who in turn received

their reports. There was little agreement among the districts on the

selection of special bonding attorneys. In three cases the interviewee

did not know who made the selection. In the smallest district the super-

intendent did it and in two cases the board and superintendent working

‘together selected the firm. In the remaining four systems the board of

education made the selection. In spite of the rather minor role played

inn the selection process by the superintendents and in spite of instances

car political motivation concerning the appointment of attorneys, only one

superintendent admitted that he would not be able to recommend a change

ill bonding attorneys without causing friction between himself and the

board. No evidence was found of bonding attorneys influencing boards on

Strictly educational matters.

Criteria I and II concerning local legal counsel state, in effect,

Ehflt evegy'school district should have ggneral legal assistance "on call"

£2223_a.school law specialist. Four of the case study districts had no
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general legal assistance available. As might be expected, they were the

four smallest districts. Of the six districts that have counsel available,

only two considered their men school law specialists. It must be pointed

out that District "J's" counsel was reported to have become sufficiently

acquainted with the unique features of school law to perform satisfactor-

ily. Presumably this was the case in the other districts as well.

It is interesting to note that the jury of experts could not

agree on a method of reimbursement for local counsel and likewise there

was little agreement in practice among the case study districts. Two

paid on a flat rate basis; one time and expense; two-others had counsel

on annual retainers; and the sixth district paid counsel a monthly salary.

In the instances where fees were paid by time and expense or flat rate,

the districts tended to pay "as billed" without understanding how the

amount was computed. This was also true in the cases where counsel was

paid for unusual activities beyond his retainer. This, of course, is in

violation of Criterion III which states, The financial arrangements with

the local legal counsel should be spelled out in written form and agreed

gpon by both parties in advance of actual services.

Criterion VI makes the point that instructions to local counsel

should stem from the superintendent. If the four districts that do not

retain counsel but often call other sources for legal advice are included,

seven districts comply with this criterion. In only two districts were

the instructions given jointly by the board and superintendent. The

laI‘gest district permitted certain board officers and tap administrators

to give instructions. Only one district expected their local legal

cmlrnsel to attend every meeting which may affect the amount that various
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counsel were able to participate in educational discussions. However,

that district was not the one that reported such participation. It will

be remembered that a strong criterion was isolated that indicated at-

torneys should not participate in board discussions of purely educational

matters. In the single case where this rule was violated the violations

seemed to occur outside of board meetings when board members called the

attorney. This was a district where a political upheaval resulted in a

change of attorneys. It was also a district where no board policy defined

the role of counsel. The attorney who practiced this behavior was the

same one who was released by another school district in this study.

Most of the interviewees in this part of the research agreed

'with the panel that State Departments of Education should provide general

legal assistance to school districts. Seven people responded favorably

to that suggestion. Like the experts, they did not favor county school

offices performing this service.

Chapter V has presented the research data from the questionnaire

returns and the Michigan Municipal Finance Commission files. The reader

is again referred to Appendix F for a tabular presentation of the case

study data. The final chapter will present the conclusions reached in

the study with their implications for educational leaders.



CHAPTER VI

CONCLUSIONS AND IMPLICATIONS

FOR EDUCATIONAL LEADERS

It has been the purpose of this study to inquire into the

financial and administrative relationship between school attorneys,

the school superintendents and boards of education in Michigan. The

school district relationships with both special bonding attorneys and

local legal counsel were investigated. The following questions were

selected as being the most important to be answered for the purposes

of this study:

1. What are the elements of a successful relationship

2.

3.

between the school attorney, superintendent and

board of education?

What contractual or employment relationship do

school boards have with school attorneys?

How much do school boards pay for legal services

on bond issues?

Hypotheses were advanced to be tested in this dissertation.

They'were:

l.

2.

Some school districts in Michigan have been paying

legal fees for bond issue services far in excess of

what have been paid by other school districts for

comparable services.

Unless careful attention is paid to sound admin-

istrative procedures in the establishment of the

attorney-superintendent-board relationship,

difficulties in that relationship are probable.

There is presently no accepted pattern for the ,

establishment of a school attorney in the local

school organizational plan.
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h. Criteria exist which can be isolated and applied

to the problem of establishing an attorney in the

organizational plan of local school districts which

will foster a more successful relationship between

the attorney, superintendent and board.

The data bearing on these questions and hypotheses was secured

from several sources. A questionnaire was sent to every school superin-

tendent in Michigan; ten school districts were selected by structured

proportionate random sampling for intensive case study; a panel of

experts was utilized to determine criteria pertinent to the study; an

extensive search of the literature in the fields of educational admin-

istration, school law, and business administration was conducted; finally,

an analysis was made of 2&3 public school bond issues from the files of

the Michigan Municipal Finance Commission.

This final chapter states the study conclusions and advances

some educational implications which are projected from the conclusions.

The conclusions will be summarized after stating them in relation to the

criteria isolated in this study. The criteria themselves, of course, are

conclusions reached as a result of this research.

CONCLUSIONS

This section of the chapter will be divided between conclusions

reached relative to special bonding attorneys and those made concerning

local legal counsel.

Special Bonding Attorneys

Criterion I. Qualified legal assistance on bond issue

proceedings should.be'ggplqz!§_§zgall schgol districts.

This criterion was the result of a statement that attempted to

determine if all districts should employ a bonding attorney for bond
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issue services, or if there was some factor such as size that might

enable certain districts to forego this service. The criterion is clear

that all districts should employ such legal assistance.

The case studies revealed that all ten districts had employed

attorneys for bond issue proceedings. The questionnaire did not get at

this matter. However, the files of the Municipal Finance Commission

disclosed that on 2h3 school bond issues, over a fifteen month period,

every single district reported employing an attorney for bond issue

services.

Michigan school districts meet the first criterion.

Criterion II. Advice on legal matters involved in school bond

issue election proceedings should be rendered by a.municipal bond law

specialist.

As just mentioned, the case studies revealed that all ten

districts employed attorneys for assistance on bond issue proceedings.

Two of the attorneys were not qualified to write legal Opinions approving

the bonds, however. The questionnaire results indicated that an even

greater prOportion of districts in Michigan fail to meet this criterion.

Slightly more than 33% of the school districts in the state do not employ

a "separate and specialized" attorney for'bond issue services. Although

some of these perhaps can be accounted for by the fact that some districts

'use municipal bond law firms for general legal advice hence, do not

employ "separate" Lirns for bond issue services. It seems clear that

from.one-fourth to one-third of Michigan school districts rely on un-

qualified attorneys for municipal bond law services.
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Criterion III. Financial arrangements with a bondigg attorney
 

should be spelled out in written form and agreed upon by both_parties

in advance of actual services.
 

The data pertinent to this criterion cones solely from the case

studies. Although most superintendents reported reaching an oral agree-

ment on the fee to be charged for bond issue services, none had a written

statement or formal contract.

Of the eight districts that recorded the employment of the bond-

ing attorney in the official minutes of the district, only two included

the fee to be charged. At best, only 20% of the school districts met

Criterion III.

Criterion IV. The administrative relationship of the bonding
 

attorney to the board of education and administrative staff should be
 

‘written in the bylaws or policies of the board of education.
 

This is a key point in the study. Hypotheses two and three

refer to the administrative relationships under investigation. The

conclusion reached in this stidy is that Michigan school boards and

superintendents have been remiss in not establishing policies that

clearly indicate the relationship of the school attorney to the board

and administrative staff. Only one district had such a written policy.

It may be significant that this district has a history of excellent

attorney-superintendent-bcard relationships and further, that the

superintendent is widely experienced and has earned a doctorate in

school administration and is highly respected both state-wide and

nationally.
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Criterion V. The administrative relationshp between the bond-

ing attorney and board of education and administrative staff should be

ggreed ppon by both parties in advance of actual services.
 

This criterion was met only in the single instance cited above

where the school district had such a policy.

Criterion VI. The special bonding attorneypshould be egpected
 

to attend public meetings held to discuss the bond issue proposals.
 

Criterion VII. The special bonding_attorney should be expected
 

to attend school board meetings at which the bond issue proposals are
 

being_determined.
 

Criterion VIII. The special bonding attorney Should be expected

to attend the board meeting at which bids for bonds are being_opened.

It became apparent as this study progressed that limitations

were required on the areas concerning school attorneys to be investigated.

As the duties of attorneys were not considered central to the study, data

concerning them was not pursued. Nevertheless Criteria VI, VII, VIII,

and X are offered as important conclusions in this research.

Criterion IX. The bondipg attorney or his firm should be
 

qualified to render an approving opinion on the bond issue.
 

The reader is asked to refer to the discussion of Criterion II

which alluded to the point made here. It seems clear from the data

that one-fourth of Nichigan's school districts use the services of an

unqualified attorney for bond issue services. The second from the

smallest school system among the case study districts and the only

district which reported interference by counsel in strictly educational

matters were the two case study districts that did not use a municipal
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bond law spec-alist. he our argest systens, as we as Tour 0 hers,

used qualified attorneys. There were ninety-two bond issues among he

2h3 analyzed that were handled by local legal counsels. Of these only

twelve were larger than $530,030 issues. These facts seem to indicate

that the smaller school districts tend to employ attorneys who are not

qualified to write legal opinions approving bonds.

Criterion X. The bonding attorney should arrange for the
 

signing and delivery of bonds.
 

See Criterion VIII above.

Criterion XI. The selection of a bonding attorney should be
 

made py the board of education upon the recommendation of the superin-
 

tendent.

Three of the case study districts'superintendents did not know

who selected the bonding attorney in their school systems. This was the

result of changes in the superintendency after the attorney was selected.

In one case the superintendent recommended the bonding attorney for

board approval without the attorney appearing before the board. In

two other cases a similar procedure took place except the board inter-

viewed the attorney. In four districts the board acted without the

superintendent. This is completely incompatible with the proper admin-

istrative relationship between attorney, superintendent and board that

the experts in this study have described. The particular criterion being

discussed, for example, shows the superintendent in an executive officer

position to the board; a position of authority and influence where the

board looks to him for leadership in the conduct of the school enterprise.

In only three districts out of seven where the circumstances were known

did this criterion seem to be met.
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Criterion XII. The termination of relations with a bonding
 

attorney, if necessary1 should be by the board of education upon the

recommendation of the superintendent.
 

It was found that bonding attorneys are quite stable in their

associations with school districts. Only one instance was reported where

the school board severed relations with a municipal bond law finn. In

that case it was done by the board with the acquiesence of the super-

intendent after the local counsel persuaded the board that he could

provide valuable political assistance on a refunding issue. The local

counsel was associated with a different bond law firm than the board had

been using, consequently, the bond law firm was changed. ‘While this

single instance is not sufficient to generalize on, it seems patent that

if so large a proportion of Michigan school boards enploy counsel without

the recommendation of the superintendent they would be likely to feel

free to release the attorney the same way. However, as mentioned, there

is no evidence to state with conviction that Hichigan school districts

meet or fail to meet this criterion.

Criterion XIII. The bonding attorney should not participate in

school board discussions of purely educational matters that are involved

in bond issue proposals.
 

The impression received in making this investigation is that

while bonding attorneys will attend board and other public meetings as

requested, they are very rarely requested to do so. In many districts

the bonding attorney had never met with the board of education, doing

all business with the district bytelephone and mail. This is somewhat

understandable with the large number of school districts in the state
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requiring bond issues and only two qualified municipa bend law firms

to service them. It would seem to require local resifence or frequent

contact at school board meetings for bonding attorneys to be in a

position to participate in educational discussions with boards of educa-

tion. Ho instance of Sich participation was reported.

Criterion XIV. Qualified legal advice on school bond issue
 

elections should be available from State Departments of Education.
 

This is not a criterion that a superintendent or board of

education can use, of course. However, it is an important conchision

in this research. The panel of experts were asked if any source of

bond law assistance should be made available to school districts. The

panel agreed that State Departments of Education could render a valuable

service to school districts by employment of a municipal bond law

specialist.

Local Legal Counsel
 

Criterion I. Qualified legal advice should he "on call" for
 

general legal problems arising in the o oration of all school districts.

It was an assumption in this study that all school distr‘cts

required legal service of a general nature to be readily available for

assistance in the complex school Operation. Although assumptions are

not normally tested as are hypotheses, it seemed advisable to ask the

experts to react to this statement. As anticipated, the panel strongly

felt this should become a criterion.

Four districts, or hO% of the case study systems, did not

employ local counsel, however, significantly, it was the smallest

districts that failed to do so. It is perhaps significant, too, that





none of the four superintendents who w re without counsel were satisfied

with the arrangements they had, such as calling college professors or

county prosecutors for legal advice. The questionnaire returns revealed

that 61.2% of Michigan school districts do not enploy legal counsel on

a regular basis for general legal advice. The reasons for this decided

failure to acct this important criterion seen to be several. The super-

intendents interviewed in the case studies indicated that cost was

perhaps the most important factor; others cited the fact that no attorney

was available woo was familiar with school law; still others simply may

not have requested the board to retain counsel even though they thought

they should have such assistance. It is important to point out that

(
L

(
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several persons siggeste distric s banding together to ermloy counsel.

sis may be a worthy suggestion although some distrists were found who

only had to pay $130 for specialized legal counsel to be on retainer for

a year.

It is clear that on this key criterion Michigan school districts

fail significantly to measure up to what experts consider an inportant

ard reasonable standard.

Criterion II. General legal advice should be provided school
 

districts by school law specialists.
 

mSever 1 superintendents complained that the average attorney

didn't know as much school law as the average superintendent. There is

no question that the unique complexities of school law requires some

degree of special experience or study to be mastered. Some attorneys

achieve this experience at the expense of the retaining school district.

This was true in four of the six districts in the case studies who





153

employed counsel. With the short supply of school law specialists that

several superintendents nontioned, it may be that school officials must

employ non-specialists. The -aggestion of one superintenlent might be

worth consideration. He thought a special training ooportunity f'r tfiose

attorneys interested in school law might be promoted by the State

Departments of Education.

Criterion III. The financial arrangements with the local legal
 

counsel should be spelled out in written form and screed upon bv both
I 4L1 L #14

 

parties in advance of actual services.
 

The case studies sought information pertinent to this criterion.

It was found that three districts of the six enplcyirg counsel based their

fees on either a monthly salary as one district did, or on an annual

retainer. In these insiances the criterion was met, of course. The

nanaining three districts chose to pay their counsel either a flat rate

or on a time and expense basis. One of these superintendents reported

that the flat rate approximated twenty-five dollars per call; the others

paid as billed. When extra services were performed beyond the retainer

in those districts where counsel was on retainer, the fees were paid "as

billed." In other words, there was a general failure to be clear about

the fees to be charged by counsel before services are performed. This

was most noticable in connection with bond issuer. One district paid

local coinsel £12,000 for services on a refunding election without having

had any agreement, oral or written, prior to service. Another

district paid $5,000 with the same lack of prior agreement. Thetremen—»

dous discrepancies revealed in the study of 2L3 bond issues in the fees

paid to local counsel suggest that boards of education are not complying
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with this criterion. The discrepancies also suggest most forcibly that

the criterion should be heeded by school officials.

Criterion IV. The administrative relationship of the local
 

counsel to the board of education and staff should be written in the
 

bylaws orgpolicies of the board of education.-
 

This is another key point in the study. The second hypothesis

stated in Chapter I of this report was that unless careful attention is

paid to sound administrative procedures in the establishment of the

attorney-board-superintendent relationship, difficulties in that relation-

ship are probable. Remembering that only six of the case study districts

employed local legal counsel it is noteworthy that fully 50% of those

districts had had difficulty in the relationship to the extent that

counsel were replaced! In two instances the attorney had.become associ-

ated with a board majority that had subsequently lost an election and

counsel was replaced by the new board majority. In the third<3ase the

local counsel sided with a group on a community issue that was unpopular

with the board. None of the cases showed evidence of exorbitant fees

or incompetence. All were politically motivated. The superintendent in

each case was by-passed. The question is, "Would a clearly written

board policy have changed the behavior in these instances?" In one

of the istricts where the local legal counsel was replaced, the

superintendent reported having a policy governing the relationship,

but the policy was adopted after the occurrence. Neither of the other

districts met the criterion above. There was only one other superin-

tendent who reported a written policy that established and described the

attorney-superintendent-board relationship. This district was enjoying
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an excellent relationship. It is doubtful, however, if a generalization

could be made on the limited data available from the field. It seems

apparent, however, that in the absence of more evidence to support the

wisdom of the criterion, the criterion must be accepted on face value

as the best thinking of eleven school law and school administration

experts on a matter of vital concern to school officials. School

districts in Michigan fall far short of meeting the criterion at this

writing.

Criterion V. The administrative relationship of the local
 

legal counsel and the board of education and administrative staff
 

should be agreed upon by both parties in advance of actual services.
 

No comment is required here other than to refer the reader

to the comments on the previous criterion.

Criterion VI. The local legal counsel should generally receive
 

instructions from the supgrintendent of schools.
 

Although the experts were unable to agree on a criterion re-

garding to whom counsel should report, the questionnaire returns showed

greater agreement in practice than on who should issue instructions.

Seventy per cent of the school districts in Michigan ask counsel to

report to the superintendent, but only slightly over hlZ initiate

instructions by the superintendent. In nearly 32% of the cases, the

superintendent and board jointly issue instructions. This fact that

reports are not made back to the person issuing the instructions is

perhaps as poor practice as the fact that only hl% meet the sixth

Criterion.
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The case study data was more in line with the experts' demands.

In two instances the board and superintendent issue instructions jointly.

Only one case study district reported the board the initiator of instruc—

tions. In every instance the case study districts had counsel report

back to the source of instructions. It must be acknowledged, however,

that school officials do not comply in even a majority of cases with

this criterion.

Criterion VII. If local counsel is on retainer, legal activities

involving unusual time and expense by the attorney should be reimbursed

above the retainer.

One of the most striking findings in this investigation was the

tremendous disparity in the fees paid local counsels for bond issue

services. For example, fees paid to local counsel for assisting bonding

attorneys on issues of approximately $3,000,000 ranged from $500 to

$8750. It was also disclosed that fees tended to be greater when counsel

'was involved than when bonding attorneys are assisted only by the staff.

hheither of these is sufficient reason to exclude local counsel for this

serVice, however. The disparity in fees may be corrected by adherence

to (Jriterion III which insists upon an agreement on fees prior to

SGI'Vice. The extra cost involved in having local counsel serve as

liaison may be money well spent if the administration is freed to deal

'"itil problems more directly related to the school instructional program.

Only two of the case study districts used local counsel as

liadlsaon between school officials and the bonding attorneys. One of these

Paid $1000 for services on a $10,000,000 issue and the other paid $7500

for services on a $3,500,000. A third district was described as using
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local counsel to assist on a bond refunding issue. The local attorney

was paid $312,000 for services on this issue of £57,000,000.

The data from the 2h3 bond issues analyzed in this study revealed

that 117 bond issues were handled exclusively by municipal bond law firms.

The remaining 126 issues involved local legal counsels exclusively, or

as the principal person handling the issue assisted by a bond law firm

or as an assistant to the bonding attorney. There is no question that

local counsel were being used in connection with bond issues but there

is some reason to believe the degree of participation was much greater

than mere liaison that the panel of experts suggested. The pertinent

criteria suggest that a municipal bond law firm, qualified to write a

legal opinion approving the bonds, should be retained by all districts

planning a bond issue election. The criterion being discussed here adds

that local counsel should be employed to provide liaison between the

school district and the bonding attorney. As seen, this is quite

different from the pattern in Michigan.

Criterion II. The local lggal counsel should attend school

1393M meetings on reguest rather than every meeting.

This area was deemed important for the possibility that regular

attendance at board meetings might lead to participation in discussions

or purely educational matters. Only one of the six case study districts

that employed local legal counsel asked him to attend every school board

mating. There was no evidence of interference in educational policy

matters in that case. Thirty-eight other Michigan school districts had

counsel present at every meeting. This means that 9% of the school

s“teams in the state do not comply with this criterion.
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Criterion X. The' local legal counsel should be expected to

attend pgblic meetings on request.

All of the case study districts that employed local counsel

reported that their attorneys would attend public meetings when asked to

do so. The request was seldom made, however.-

Criterion XI. The selection of a legal counsel should be made

by the board of education upon the recommendation of the superintendent.

Six case study districts reported that either the board of

education or the board and superintendent together employed counsel. In

four other districts the board chose to make the selection without assist-

ance from their executive officer, the superintendent. Three of these

four districts had replaced counsel for "political" reasons. None had

had a written policy describing the administrative organization in

relation to local counsel at the time the terminations took place.

The questionnaire data revealed that about 15% of the state's

school districts employed counsel on the basis of the superintendent's

or board's action in either case without the participation of the other.

Criterion XII. The termination of relations with local legal

ggunsel, if necessary, should be by the board of education upon the

momendation of the sugrintendent.

The question was asked in this study, "Do you feel that you,

38 superintendent, could recommend to the board that you change school

attc’I‘l'ieys without causing friction?" Only 55.7% of the superintendents

in the state responded affirmatively. Eleven per cent simply said "No!"

The rest either didn't know, or failed to respond.
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Among the case study districts, two superintendents felt they

could not change counsel.without causing friction with the board. A

third superintendent thought he could,"for cause." The three districts

mentioned here were all cases where the board had arbitrarily released

one attorney and employed another without involving the superintendent.

It is apparent that a serious situation exists in.Michigan in regard to

the relationship of attorneys, superintendents and boards of education.

Criterion XIII. The local legal counsel should be expected to

prepare architectural and construction contracts.

Criterion XIV. The local legal counsel should be expected to

review for approval architectural and construction contracts and_perform~

ance bonds.
 

Criterion XV. The local legal counsel should be expected to

attend bid openings for new construction.

Criterion XVI. The local legal counsel should be expected to

attend board meetipgs when construction contracts are to be let.

Criterion XVII. The local leggl counsel should be e_x:pected to

QView final payment certificates and documents for contractors.

Criterion XVIII. The local legal counsel should be expected to
 

negotiate on behalf of the board of education for the purchase or sal__e=

5!:_I>r9perty.

Criterion XIX. The local legal counsel should be expected to

Eerform condemnation proceedings and other court services as may be

rec111:1.red by the school district.

 

The seven criteria listed above, XIII, XIV, XV, XVI, XVII,

XVIII, and XIX, all deal with various duties that should be expected
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of counsel. As explained previously, this is an area that was not

pursued because of the need for further limitations to the investigation.

Nevertheless, these criteria are offered as an important contribution of

this study.

Criterion XX. The local legal counsel should not participate

in school board discusiions of purely educational matters.

One school district in the case study section of this research

reported that board members call the local counsel to discuss educational

matters! Considering that only six of the ten case study districts

employed counsel, this district represents one-sixth, or nearly 17% of

the districts in the study. The questionnaire returns revealed that in

nearly 10% of all the school districts in Michigan local legal counsel

participate in educational policy matters! It would be too easy to point

a finger at the attorneys for this unfortunate circumstance. Would a

well written description of the attorney's role in relation to the

board and administrative staff eliminate the condition described above?

It is a major conclusion of this study that such a policy would at

least be of significant aid in the attempt to move toward a better

administration of this vital relationship.

Criterion XXI. Qualified advice on general legal problems

wing froLthe daytto-dgy operation of the school district should be

§I$able from State Departments of Education.

Byrnes suggested such advice in relation to bond issue proceed-

ing8. Seven of the case study superintendents also agreed with this

cr'iter'ion. At the same time, the experts and practicing school admin-

istmtors strongly objected to school districts having to seek legal
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advice from city attorneys or county prosecutors. The matter of staffing

State Departments of Education with qualified legal counsel for assistance

to school districts needs careful consideration

The conclusions reached in this study in relation to the central

questions and hypotheses are:

1.

2.

3.

No accepted pattern for the establishment of the

school attorney in the local school organizational

plan existed in Michigan prior to this study.

Failure of Michigan school officials to pay care-

ful attention to sound administrative procedures

in the establishment of the attorney-superintendent-

board relationship has created difficulties in that

relationship baa significant number of school

districts.

Criteria exist which can be isolated and applied

to the problem of establishing an attorney in the

organizational plan of local school districts on a

sound basis. These criteria have'been isolated in

this study. Michigan school districts do not meet

most of the criteria.

There is a tremendous disparity between.Michigan

school districts in the amount paid for comparable

legal services in connection with school bond

issues.
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IMPLICATIONS FOR EDUCATIONAL LEADERS

Some implications of this investigation have been suggested.

Others will be pin-pointed here because of their importance to school

officials. Where further research seems advisable it will be mentioned

here also.

This dissertation has thus far made no claim to national applica-

tion. Even though experts from California to New Jersey and Florida to

Michigan were used, the study was aimed in particular at conditions in

Michigan. This author feels sure that many of the conditions found in

Michigan are not unique to that state, however. There is evidence

cited in the chapter devoted to the literature search that supports this

statement. There can be little doubt that the criteria isolated here

for the first time by the panel of experts has wide applicability over

the country.

The most important implications of this research seem to

1. There is a need to impress upon school board members

the necessity for qualified local legal counsel in

their school districts. The unanimous agreement of

experts in the field and near unanimous agreement

of superintendents as well, that legal counsel is

required to keep the complex operation of a school

district on safe grounds testifies to strength of

their conviction. Communication through school

board associations may be the best way to facilitate

this end.
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3.
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There appears to be a great need for the adoption of

administrative policies by school boards. The dearth

of policies governing the relationship of the attorney

to the board and superintendent is only one aspect

of this need for policies. A perhaps greater problem

lies in the fundamental twoaway relationship of

board and superintendent. It is suggested that a

third party cannot be successfully introduced into

a relationship that is already inadequately defined.

Further research would be of value in this whole

area.

School officials must be made aware of the tremendous

disparity in fees paid to local legal<zounsel for

bond issue services. Periodic publication by the

State Departments of Education of fees paid to

counsel might be one way to do this. School board

associations and associations of school administra-

tors may be of value in communicating this informa-

tion also. Other studies have suggested that fees

be paid on a time and expense basis or an amount

not to exceed .125% on bond issues of $2,000,000

or more. The experts in this study were not able

to reach agreement on the method of payment. They

were strongly agreed though, that boards of educa-

tion should have a written agreement on fees from

attorneys prior to any services being rendered.
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Carefully detailed research on the precise duties

of local counsel and bondings attorneys for bond

issues of different sizes and the time and expenses

involved would be of value. In the absence of that

research the author would suggest that local legal

counsel fees should approximate those paid bonding

attorneys for similar services.

State Departments of Education should immediately

give consideration to the experts' suggestion that

they employ both special bonding attorneys and local

legal counsel for assistance to school officials.

The assistance might be in two forms, 1) authori-

tative legal advice given directly to school

officials upon request, and 2) establishment

of training sessions for those lawyers who wish

to gain greater understanding of school and

municipal bond law to better serve local school

districts. Additional research would be helpful

in clearly defining the role of these attorneys

in relation to attorneys employed by local school

districts.
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May 9, 1957

Dear Superintendent:

we have been receiving an increasing number of inquiries

from school administrators and school board members regarding the

proper role and function of the school attorney. Naturally, to

answer these questions intelligently we have to go to people like

you for help.

we, therefore, have designed the following brief question-

naire to determine: (1) amount and method of payment for school

attorneys, (2) current practices of school districts having success-

ful relations with school attorneys, (3) problem areas in working

with school attorneys.

A complete report of the findings, in publication fonn,

'will be sent free of charge to all superintendents participating

in the study. Needless to say your reply will be held in strict

confidence.

Your cooperation in this problem is appreciated.

Sincerely

William H. Roe





Please check the items that apply.

QUES 'I‘IOI‘N AIRE

responses if necessary.

1.

3.

5.

'What is the total number of students enrolled in the public

schools of your district?

'_____Number of students

Do you employ a school attorney on a regular basis?

lég__les

awe

_§__No Response

Is your attorney a local resident?

162 Yes
 

206 No
 

_§§__ No Response

On what basis is your attorney employed?

gg§__.Fee

_l_3___ Salary __ Amount

$25.. Retainer

68 No Response

167

Check one or more of the indicated

Do you employ a separate and specialized attorney for advice and

counsel on bond issues, elections and similar specialized activities?

287 Yes

12h No

22 No Response





6.

7.

9.

10.

168

If your bond attorney is paid on a percentage basis (percent of

total issue) what is the percentage?

33 é
 

&No Response

‘Who participated in the selection of your attorney?

__6_g__ Board only

‘__§__ Superintendent onLy

2g2__ Superintendent and board

__g§_ No Response

Does attorney attend board meetings?

__3_9___ Regularly

296 Only when asked

Never

i
t
!

No Response

Do you feel that you, as superintendent, could recommend to the

board that you change school attorneys without causing friction?

2hl Yes

h8 No
 

106 Don't know

38 No Response

Has your attorney ever given his unqualified opinion in matters

that you would consider strictly educational rather than legal?

h2 Yes

303 No

us Don't know

h2 No Response



ll.

12.

13.

1h.

15.

169

Is your board ever influenced in strictly educational matters by

the opinion of your attorney?

_;2§__'Yes

222. No

_S_l£__ Don't know

_S_l_;__ No Response

From whom do instructions to your attorney originate?

112.. Superintendent

LSchool board

.__é__ Other (specify) Business Manager in all cases except one;

instructed by president of board.

l;§__ Superintendent a Board

To whom does the attorney most frequently report regarding

progress on legal work?

30h Superintendent

37 School board

9 Other (specify) Business Manager in all cases except one

reported to secretary of board.

 

(a) Is your attorney also employed by another school district?

255 Yes 38 Don't know

85 No g5 No Response
 

(b) Is this

l2§__ an advantage

._;1__ a disadvantage

llé__ not important

Do you have some comments or specific problems that would be useful

in establishing criteria for a good working relationship between

superintendent, school boards and school attorneys?

66 C ommented

3S§ No comments
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VERBATIM TRANSCRIPT OF ANSWERS TU QUESTION FIFTEEN

l. "A school board should not attempt to act on its own interpretation

of law; that can lead to complications."

2. "Even though we might request an oral Opinion we request the same

opinion in writing and return an answer in writing."

3. "I believe that a sipcrintendent should rely a great deal on legal

opinion in areas where he has doubt about the legal implications.

In the main, he should consult with his board about his desire for

an interpretation and, if approved, his board should authorize him

to clarify the matter with the proper legal authorities. A legal

opinion in advance is preferable to risking an indifferent viola-

tion or disregard for the law. As a general rule, the superintend-

ent should be sufficiently informed about new laws and different

applications of the old laws to the extent that he can advise the

board of the need for legal advice and if they agree, he should be

authorized to seek such advice in the name of the board and district

as their agent."

h. "I should state that I am new in Michigan and do not know Michigan .

law as it applies to regular districtsain thespublic.school system.

Also, my experience prior to.Michigan.has involved smaller school

districts. We wen always in a position to operate within the

limits of general opinions coming from the office.of the attorneys

general except when.we sought an interpretation from an attorney

in the district when there was doubt. This was generally_a gratis

opinion and since we have had no bonds to issue and no parcels of _-

land to acquire, nor-any legal.actions.brought against us, there

are still some experiences in store for me."

5. "I was employed in the Flint area before accepting the position I now

hold. While there I observed a school attorney take over many func-

tions which the Board, Superintendent and Staff shoald have made

decisions on. In this case, Board policy was needed to show what

the role and limits of the attorney should have been within the

total administrative structure of the school. I like an attorney's

advice but certainly don't want him to appear as an unofficial

Superintendent of schools."

6. "I have yet to consult an attorney in school matters, although I

have felt the need many times."

7. "Excellent system here. Close working relationship between Super-

intendent and attorney. ‘We confer first so we have a united front

to the board. Most attorneys are not as familiar with school law

as Superintendent while Superintendent needs help of school attorney

for common law on such things as leases, liability, elections, etc.





C
3
3

10.

ll.

12.

13.

It.

"It would be helpiul to be able to consult one acre frenaentlv,

witaout worrying about the cost.”

"Perhaps most of the probblems could stem from the boards relationship

wits the Superintende1t. The Superintendent in my opinion should

be the individualw1:0 directly makes first contacts and reports to

the board meeting in order to have first hand infonnation. The

Superintendent should however know in advance his thinking and what

answers he may have. Legal matters are one item. Educational

matters and philosophy are another."

"Have well established that his work is not in realm of administra-

tion but confined to legal questions. Opinions should be offered

at meetings only when asked for or where there is free discussion

of a legal problem. Superintendent and.board should not contra-

dict the attorney's opinion when asked for. Should be understood

boards action may be in contradiction of attorney's opinion but

board is free to so act. Generally speaking attorney's responsi-

bility stops once his legal opinion has been given. Attorney

should not be asked to do certain minor things with which any

administrator by nature of his work is familiar."

"Superintendent should handle contacts but must be completely

frank with the board and present adverse opinions readily. The

average Superintendent knows more school law than the average

village or cit'r attorney but he needs the authority of the

attorney to sup‘; ort his position in legal matters."

"I talked our attorney into attending board meetings several years

ago. He developed interest and then proficiency."

"With the reactions of communities as a whole, Board of Education

can hardly afford not to have a good attorney understanding school

law.

"The schools of Washtenaw County tried to work out a plan for re-

taining an attorney by several schools to make it worth his time

to study school law. Under the present,plan each district has a

separate attorney and each must give considerable time and effort

to study before an opinion can be rendered. It would be very

helpful if a superintendent could pick up the phone and receive a

quick anewer to some legal questions.”

"I feel that the school attorney is an important member of our staff,

always at hand when needed, never inflicting unwanted advice."

"Understanding of an experience with school law. If possible

experience sometime as a board member."

"Get an attorney who is "school minded" and who seeks or at least

wants school contacts."



18.

19.

21.

22.

2h.

25.

26.

27.

29.

173

"Use only recognized bonding attorneys for bond issues. Employment

of attorney for other purposes should be based upon local condi-

tions. Definite mechanics should be determined before attorney

is hired."

"Too often attorneys take a strictly technical position on matters.

Their social viewpoint is lacking. They see violations of the

school code in almost every action. They impede progress."

"He is for advice on legal matters and not on whole agenda. Act

as an adviser when asked and not on educational. Let the board

make decisions without comment unless it is a legal problem.

"He should speak up any time he feels the board may be bordering

on possible illegality in any problems."

"We do not ask, or want, our attorney to be present or directly

help to sell the taxpayers on the necessity for new buildings."

"I feel (purely personal) that few attorneys are really acquainted

with school law."

"Our school employs a local attorney and also uses the services of

... . for bonding and elections, etc. we find that this works

very well since the local man is well informed on matters such as

abstracts, deeds, titles and other matters of common law while the

other man is a specialist in school law. I personally do not feel

that it is necessary for a school lawyer to attend all board

meetings or to offer any opinions on school matters unless the

matter is an opinion of law and his advice is sought."

"We have used an attorney for specific purposes only. Advise

securing one experienced in school problems. May be just as

well if retained by several schools so as to make it worth his

while to keep up on school leg’slation and able to advise on

common problens."

"There are some attorneys when I have heard of, that get rather far

affield in Educational matters, especially reorganizations."

"In registered school districts, a general election procedure

established by the attorney is helpful, with the current changes

added by the attorney as they occur."

"We work with . . . of Lansing. He has worked for us on

two bond issues and has been available to us on other legal

matters, pertaining to education. He is not on a retainer basis."

"Attorney to-act only in advisory capacity, needs the same as any

other consultant."



30.

31.

33.

3b.

35.

36.

37.

33.

39.

hO.

Ll.

17b

1 be through theA"Relationship cet.ec' iboard ans attorney 5:oul

Superintendent onlr.n"

"Keep attorney posted on all school routine matters oi policy

and administration."

"We have a definite policy that only the Superintendent r37 refer

matters for Opinion to our .eforo v. To be sire, the board can

refer, nd does, matters to be studied by him."

"Find the "right” man - non-prlitical, school minded, high integrity,

able student, wide acquaintance, neither powor or mercy minded,

personable, far.”

"mere is need to clarify distinctly the province that the Superin-

tendent and the attorne- each crevail in, and to insure ti‘t

neitncr invades the ot;rr's ar:a. Lcetings prior to board meet—

ings to clarify thinking of both on given issues will do much to

establish rapport."

"Select highest qualified man oseisl,, establish channels and

relationships before final decision."

"Yes - Attorneys should give legal advise only and perforn duties

.« c. t :‘.is -- 's ' - Li a. . ':e*.ise--’o 5related ‘0 ‘ profs Sion -Superiitend nts 11L o ard

likewise."

"I believe the individual involved is the big difference."

"Restrict to legal aspects of problems only."

"Too frequent use of an attorney hinders the district. Every-

thing becomes a legal question. t ultin.tely cxee‘tee a job

for an attorney, where one should not exist."

"We have an excellent relationship. If the attorney were local,

sat at the board table, and was in politics it could to unfortun-

ate 0 "

"The department of PUJ1iC Instruction should have a corps of

attorneys who could give advice and help to the hundreds of sciool

districts. Why should these districts be forced to spend thousands

of dollars for advice when one attorney could draw up forms (in

hundreds of similar instances) for districts. Years ago the depart-

ment answered legal questions and Boards of Education frequently

could get the necessary help and information for bonding, etc.

Today when hundreds of districts are annexed - one procedure

should suffice for most of such districts. Today when we ask

for such help we are told to have our attorney make the Contact

or inquiry. The legal hierarchy or fraternity is to: strong. The

fees charged districts today are frequently unreasonable. For



bl.

h2.

113.

ht.

115.

h6.

h7.

’49 0

SO.

51.

52.

53.

k
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:Coatlnucd) instance in uy thirty—six years as 511ur1otermsnc, it

\

was not necessary for any of my boards of educs1tico to mire a

lawyer for any reason'1ntil a very few years ago."

"He employ dif?erent attorneys to handle Ql-;.l,ut t gs. This

past year we have used three attorneys."

do specialize in so.001 prw1lzw5 if possible."

"Eliminate use of local attorneys. Have stat? supply opinions

and direction through a Department of P1blic Instnxzticn

Attorney. Let Boards hire own bonding attorneys."

"The attorney emploved sh01ld be familiar with the Michigan School

Code. All legalt7 fi,iois and papers should be called to the

attention of the attoncy. This makes for be ter COOpcration

between 509rd of Cddcation, Superintendent and Attorney."

"No. 11?as only occurred 01ce or twice and the point raised was

considered by the ooarl."

"Attorney to be accountable to the Board of Education though

respor1sioility of arrivizg at sclxti1ns or re:onmendations

presented to the board sho11d I believe involve a working

together of attorney and superintendent, who is the bcard's

executive officer. Suoerintend:nt should rely on attorney in

egal end of problems. Interpretation educationally, possibly

a joint effort with some of staff involved."

"We have felt that having a well known attorney is an advantage

especially when in court regarding tax cases such as we have

been."

"Much of the work done by1h: attorney has to be done ii

the Supsrintendent - Research, etc."

rst by

”Perhaps a recomnendation could be made that if. bond procedires a

bond attorney should have some spec1fication as r.T gistrati1n to

be acceptable."

"We have no prTolem, whatsoever, in the enfloynent of a school

attorney for 9(1;cialized jobs. He is a local res1dent, sticks

to his assigm nt and doesn' t concern himself unduly with educa-

tional affairs: This is a tremendous help to us one to the

board."

H"No just get along."

"I think boards and superintendents should wor‘ together on pro-

blems and decisions rendered by the attornys to be most effective.

Very little legal advice has been used in the past several years

by our school."



"In the three years I have

Attorney."

\
r

‘
J
J
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no t u sod
Z’NAW'KQ

Ltd . vbeen Superintendent here we

We get opinions from the Prosecutingthe services of a lawyer.

"We attempt to retain an attorney who deals considerably with

school problems and is familiar with tax anticipation and bonding

He could influence the

procedures."

"It is very possible that difficulty could arise when the school

board regarding matters which are not within his jurisdiction.

attorney is pre ent at all board meetings.

"We had a regular attorney until the current year when we felt that

we could get along without one as very little work was required of

we felt that we could pet the same advice from our County

f Public Instruction, or from our

hi?“ 0

Prosecutor, The Department

Coun‘y Superintendent."

liic Instruction whom they may contact, if need for

"I believe school attorneys should have some official in the State

q c

Department 0

such contact should arise."

133 with attorneys, chiefly the
.

5‘ 1 - '

(1.0.‘a

0 Put

"Since I became Superintendent, I have had very little experience

working with an attorney. "owuver, in the past the board of

59.

education has had some de

county prosecuting attorney."

"The feeling of the present board is that this has not often proven

satisfactory."

"In a few matters of legal concern, the information received was

not accurate."

"At the present time we are studying the feasibility of an extended

build'ng program. If this comes about, we will seek legal help.

Our problem will be to find competent help.

"Direction of services of attorney should always be channeled

through Superintendent and reports back to the board likewise."

A

63.

"I find that most attorneys know very little about school law.

Because of my long experience we seldom call for his help.

less experienced administrator should have frequent use for an

<11:

6h.

attorney.

have time to specialize."

board authorizes the Superintendent to obtain legal advice

average attorney knows very little about school law

from the school attorney, the attorney reports to the Superintend-

550 "Thai

not

"Our

ent, the Superintendent reports to the Board except when the

Superintendent feels that the Attorney should attend a meeting and

explain directly to the board."
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AN INZTIRY INTO THE FINANCIAL AND ADMINISTRATIVE

RELATIONSHIP BETWEEN SCHOOL ATTORNEYS, SCHOOL

SUPLRINTENDENTS AND ROA;“S OF SDUCATION

IN MICHIGAN

STATEMENTS FOR ISOLATING CRITERIA RELATIVE TO SCHOOL ATTORNEYS

The following statements are intended to isolate criteria for use in the

establishment of school attorneys in the administrative organization of

school districts. These statements are set up to cover both the special

bonding attorney_or municipal bond law specialist and the local legal

counsel who performs general legal services for the school district.

 
 

Please show the extent to which you agree or disagree with each of the

statements below by placing a check “/5 in one of the four blanks which

follows each item. When multiple items are listed as in number one

below, please indicate the extent to which you agree or disagree with

each item. You are invited to comment on each item if you wish to

clarify your response.

A. SPECIAL BONDING ATTORNEY
 

‘Tend Tend

Strongly to to Strongly

Agree Agree Disagree Disagree
 

1. Qualified legal assistance

on bond issue proceedings

should be employed by school

districts, depending on the

(a) size of tie school

district

(b) superintendent's know-

ledge of school law

(0) size of bond issue

(d) by all school districts

(e) other factors (specify)

 

 

 

 

 

Comments:
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Tend Tend

Strongly to to Strongly

Agree Agree Disagree Disagree
   

n

a. Qualified legal assistance on

bond issue proceedings should

be employed by school districts

 

 

 

 

 

 

 

of:

(a) less than L99 students

(b) from 530 to 999 students

(0) from 1300 to 2999 students

(d) from 3030 to 5999 students

(e) from 6030 to 9999 students

(f) over 13,070 students

(g) all school districts

Comments:
 

3. Advice on legal matters in-

volved in school bond issue

election proceedings should

be rendered by:

(a) The school superintendent

(b) An attorney on the board

f education

(c) The school district's

legal counsel

(d) A school law specialist

(e) A municipal bond law

specialist

(17 Ofirn‘(spectfi'

 

 

 

 

 

)
 

Comments:
 

h. The financial arrangements with

a bonding attorney should be

spelled out in written form and

agreed upon by both parties in

advance of actual services.

Comments:
 

S. The administrative relationship

of the bonding attorney to the

board of education and admin-

istrative staff should be written

in the bylaws or policies of the

board of education.
 

Comments:
 





6. The administrative relation-

ship between the bonding

130

Tend Tend

Strongly to to 3trongly

ASFBB Agree Disagree Disagree
  

attorney and the board of educa-

tion and administrative staff

should be agreed upon by both

parties in advance of actual

services.

Comments:

7. The bonding attorney should

generally receive instructions

from the:

Superintendent

Board of Education

Supt. and Board jointly

Local counsel

ther (specify)

A
A
A
/
\
A

0
4
0

C
A

3
3

(
D

\
v
a
v
v

Comments:

 

 

 

 

 

 

|
H
i
l
l

 

8. The bonding attorney should

generally report to the:

m Superintendent

Board of Education

Supt. and Board jointly

Local legal counsel

Other (Specify)

O
‘

V
V
V
V
V

(
0
0
.
0

Comme nts:

9. Bonding attorney fees should

be based upon:

An annual retainer

Percentage of the bond

issue

A sliding percentage scale

Time and expenses

Other (specify)

(
3
“
!
)

A
A
A

A
A

Q
.
C

v
V
v

v
v

(
D

Comnents:

 

 

 

 

 

 

 

 

I
‘
I
H

i

 H
H
I

 





Strongly

Q

'1 ’r‘fi ‘ 4‘.

l‘il‘ (:‘H-

13. The special bonding attorney

should be EXPECIAd to attend

public meetings l.eld to dZSCuSS

the bond issue proposals.

Zonqents:

 

 

11. The special bonding attorney

should be expected to attend

school boardJmeetin;;swhere

the bond is:ue JroH0515 are

‘oein; detena 1-ed.

Comments:

 

 

12. The Sflecial bonding attorney

s‘ioulcl be expected to attend

tne board meeting at which bids

for the bonds are being Opened.

Comments:

13. The bonding attorney sloxld be

expected to prepare the oond

circular for potential bond

buyers.

Comments:

 

 

 

\

lb. The bonding attorney or nis

firm should be qualified

rt,1dcr an approving opinion

on the bond issue.

Comments:

 

 

15. The bonding attorney should

arrange for the signing and

delivery of bonds.

Comments:

 

 



Tend Tend

to to

Agree Acree Disagree

. (H

lg2

Strongly

Disagree
 

The selection of a bonding

attorney should be made by the:

a) Sup3rintcndent

b) Board of Education

c) Supt. and Board jointly

d) Other (specify)

 

 

 

(

(

(

(
 

Comments:

3')

L].

I!
!!

 

The termination of relations

with a bczding atLorney, if

necessary, should be initiated

by the:

(a) Superintendent

Eb) Board of Education

C)

()

 

 

Supt. and Board jointly

Other (specify)

 

d

Comments:

13.

Comme

l9.

 

The bonding attorney should be

expected to participate in

discussions at school board

meetings of purely educational

matters that are involved in

bond issue proposals.
 

nts:
 

The board of education should be

influenced by the bonding

attorney on educational matters

that are involved in bond issue

proposals.
 

Comments:

20.

Somme

 

Qualified legal advice on school

bond issue elections should be

available from:

(a) State Departn-nts of Educa-

tion

(b) County offices of Education

(c) County Government offices

(d) City Yovernment offices

( ) Other (specify)

n s:

  

 

 

 

 

e

t
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Tend Tend

Strongly to to Strongly

Agree Agree Disagree Disagree

B. LOCAL “EGAL COUNSEL

1. Qualified legal advice should

be "on call" for general legal

problems arising in the opera-

tion of the school district,

depending on the

(a) size of school district

(b) community setting (rural,

urban, suburban)

(c) superintendent's knowledge

of school law

(d) number of legal problems

arising

(e) "on call" For all school

districts

(f) other factors (specify

Comments:

2. Qualified legal advice should

be "on call" for gensral legal

problems arising in the Opera-

tion of school districts of

(a) less than M99 students

(b) from 533 to 999 students

(c) from 1000 to 2999 students

(d) from 3000 to 5999 students "

(e) from 6330 to 9999 students

(f) over 13,000 students

(3) all school districts

Comments:

3. General legal advice should be

provided school districts by:

(a) The school superintendent

(b) An attorney on the board

of education

(c) A local attorney

(d) A school law specialist

(e) Other (specify)
 

Comments:
 



r
.
J

k
)

n
4

  

 

 

 

 

 

 

 

 

 

 

T ind T ‘2’ rid

Strongly to to Strongly

Agree Agree Disagree Disagree

h. Th3 financial arrangements with

the local legal counsel slould

be spelled out in written Conn

and agreed upon a; both parties

in advance of actual services.

Comments:

5. The administrativ: rclationship

of the local counsel to the

board of education and staff

should be written in the bylaas

or policies of the board of

education.

Comments:

6. The administrative relationship

of the local legal counsel and

the board of education and

administrative staff should be

agreed upon by both parties in

advance of actual services.

Comments:

7. The local legal counsel should

generally receive instructions

from the:

(a) Superintendent

I ~ '—' ‘ n ‘ '

__

(a) noaru 0; uUlCthOH

(C) Supt. Hid Board jJthlJ

(d) Other (Specify)

Comments:

8. The local legal counsel should

generally report to the:

(a) Superintendent

(b) Board of Education

(3) Supt. and Board jointl'

(d) Other (specify)

Comments:

 

 



9. Local legal counsel fees for

routine services should be

based upon:

(a) An annual retainer

(b) Time and expense

(c) Other (specify)

Comments:

W
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Strongly

Disagree

——-—

—-—

“—

 

10. If local counsel is on retainer,

legal activities involving un-

usual time and expense by the

attorney should be reimbursed

above the retainer.

Comments:

 

 

11. The local legal counsel should

serve as liaison between the

school district and bonding

attorney for bond issue election

proceedings.
 

Comments:

 

 

12. The local legal counsel should

attend school board meetings:

(a) Every meeting

(b) On request

Comments:

 

 3
!

 

13. The local legal counsel should

be expected to attend public

meetings on request.

Comments:

 !

 

lb. The selection of a legal coun-

sel should be made by the:

éa) Superintendent

b) Board of Education

(0) Supt. and Board jointly

(d) Other (specify)

Comments:

 

 

 

 H
H

 



 U-‘V



Tend Tend

Strongly to to Strongly

Agree Agree Disagree Disagree
 
 

15. The termination of relations

with local legal counsel, if

necessary, should be initiated

by the:

 

Ea) Superintendent

b) Board of Education

(c) Supt. and Board jointly

(d) Other (specify)

 

 

 

Comments:
 
 

16. The local legal counsel should

be expected to supervise the

annual school election proceed-

ings if a bond issue is not

involved.
 

Comments:

1?. The local legal counsel should

be expected to prepare

architectural and construction

contracts.
 

Comments:
 

18. The local legal counsel should

be expected to review for

approval architectural and

construction contracts and per-

formance bonds.
 

Comments:
 

19. The local legal counsel should

be expected to attend bid open-

ings for new construction.
 

Commentsa__

20. The local legal counsel should

be expected to attend board

meetings when construction

contracts are to be let.
 

C omments:
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Tend Tend

Strongly to to Strongly

Agree agree 'Disagree Disagree
  

21. The local legal counsel should

be expected to review final

payment certificates and

documents for contractors.
 

Comments:
 

22. The local legal counsel should

be expected to negotiate on

behalf of the board of education

for the purchase or sale of

pI‘OPerts'.
 

Comments:
 

23. The local legal counsel should

be expected to try condemna-

tion cases when necessary.

Comments:
 

2h. The local legal counsel should

be expected to perform other

court services as may be re-

quired by the school district.
 

Comments:
 

25. The local legal counsel should

be expected to participate in

discussions at school board

meetings of purely education

matters.
 

Comments:
 

26. The board of education should

be influenced by the local legal

counsel on educational matters.
 

Comments:
 





2?. Qualified advice on general

legal problems arising from

the day-to-day operation of

the school district should

be available from:

(a) State Departments of

Education

(b) County offices of education

(0) County government offices

(d) City government offices

(e) Other (specify)

Comments:

H (
1
)

C
u

Tend Tend

Strongly to to Strongly

Agree Agree Disagree Disagree
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APPENDIX D

JURY OF EXPERTS
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JURY OF EXPERTS

Dr. Lee O.C}arber, Professor of Education and Director of Educational

Service Bureau, University of Pennsylvania.

Dr. Warren E. Gauerke, Professor of Education, Emory University.

Dr. Howard Jones, Professor of Education, University of Michigan.

Dr. Lloyd E. MeCann, Professor of Education, University of Arizona.

Dru Marion A. McGhehey, Associate Professor of Education, Indiana

University; Executive Secretary, Indiana School Boards Association.

Dr. Charles M. Micken, Superintendent of Schools, Atlantic Highlands,

New Jersey.

Dr. Edgar L. Morphet, Professor of Education, University of California.

Dr. Glenn C. Parker, Superintendent of Schools, Marietta, Ohio.

Dr. William H. Roe, Professor of Education, Michigan State University.

Dr. Roger M. Shaw, Professor of Education, Kent State University.

Dr. Merle T. Strom, Associate Professor of Education, Ball State

Teachers College.
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STRUCTURED INTERVIEW SCHEDULE

AN INQUIRY INTO THE FINANCIAL AND ADMINISTRATIVE

RELATIONSHIP BETWEEN SCHOOL ATTORNEYS, SCHOOL

SUPERINTENDENTS, AND BOARDS OF EDUCATION

IN'MICHIGAN

Introduction

This study is concerned with both the local legal counsel

and the special bonding attorney and.the financial and administrative

relationship they have with the superintendents and boards of educa-

tion. The special bonding attorney is defined as an attorney who

specializes in municipal bond law. The local legal counsel is an

attorney who provides general legal advice to school officials.

This particular part of the study is designed to acquire important

information about existing conditions in relation to the area under

study. Ten school districts, including yours, were selected for

case study analysis. The questions will attempt to seek answers

that reveal not only the present situation, but how and why school

officials act in such a way.

 

Your candid answers to the questions can help superintendents

and boards of education in this important area of attorney-superintend-

ent-board relationship. You can be sure that the information given in

this interview will be held in strict confidence.
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Date of Interview Interviewer
 
 

A. Informational data.
 

mee of school district.

Person being interviewed.

Total enrollment (September, 1953).

Years superintendent in this system.

Total years superintendent.

Type of school - community.

Geographic location in State.

Class of district.

How much training in school law have you had?

Who is the person in your school district who deals most

often with legal advisors?

B. Bond Issues
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Many school districts are finding it necessary to have bond

issue elections to raise funds for school construction. There are a

variety of ways of paying special bonding attorneys and local legal

counsel just as there are many ways of working with them to achieve the

goal of a legally executed.bond issue election. This series of questions

will center on these two areas, the fees paid to attorneys and the admin-

istrative or working relationship you have with them.

1.0 Have you had a bond issue election in the past five years, or

do you anticipate one in the next two years? Yes___ No

INTERVIEWER: In case of pending bond issue, solicit information only I?—

most of the financial and administrative arrangements are

known at present. If the answer to 1.0 is "no" skip to

question 3.0.

1.1 Please list them with the amount of the issue and the

appropriate date of initiation.

Issue N3; Amount of Issue Date

1

  

 

2

3

h
 

INTERVIEWER: Complete this section for each individual bond issue

listed under 1.1.

I am going to move now from the general interview schedule to a

series of questions about each specific bond issue. Would you please

help with these questions about Bond Issue first?

(year)

Then we'll take the others in order.
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Bond Issue No. Amount of issue $ Date initiated
 

2.0 Did you employ a special bonding attorney for this issue?

Yes No

INTERVIEWER: If answer is "no", skip down to 2.7.

Who was the bonding attorney?
 

 

2 3

2.h What was his total fee?

2 bl How was his fee determined? (Flat rate? ‘Time and expense?

percentage? other?
 

If percentage or time, what percent , or what hourly

rate?

2.L2 were expenses such as travel, telephone, clerical, etc.

included in his fee? Yes ___ No ___

2.5 ‘wae he or his firm qualified to give a legal opinion on the

bonds? Yes __ No-

If so, was the legal opinion on the bonds a part of his

fee? Yes __ No __

2.6 Did the board execute a formal contract with the bonding

attorney in advance of his services? Yes No

2.61 If not, was there a written agreement covering the financial

arrangement with the bonding attorney? Yes No

2.62 If not, was there an oral agreement, etc. Yes ___ No ___

2.63 Was the employment of the bonding attorney recorded in the

official minutes of the district?. Yes No

2.6h If so, did the motion include the fee arrangement?

Yes No

Some school districts use their local legal counsel in

connection with bond issues as well as for general legal advice. The

following several questions apply only to the use of the local legal

counsel for this particular'bond issue.

2.7 'Was local legal counsel involved in the bond issue proceed-

ings? Yes No

INTERVIEWER: If answer is "no" skip to C.

2.8 Who was the local legal counsel?
 

2.9 Did he assist the school bonding attorney, orVdid'he serve

as bonding attorney?
 

2.91 What was his total fee? %

2.92 How was his fee determined? plat rate? Time and ex—

penses? Percentage of issue? Part of regular

retainer? Other?
 

2.93 were expenses such as travel, telephone, clerical included

in his fee? Yes No

2.9h was the bonding attorney's fee included in the—local_legal

counsel's fee? Yes No

2.101 Did the Board execute a formal contract with We" local-legal

counsel in advance of services fcr this bond issue?

Yes No

2.102 If not, was there a special written agreement-Eaveringrthe

financial arrangement with the local counsel?

Yes __ No
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2.103 If not, was there an oral agreement covering the financial

arrangement with the local counsel? Yes ___Ih)____

2.10h Was the employment of the bonding attorney recorded in the

official minutes of the district? Yes ____fio

2.105 If so, did the motion include the fee arrangement?

Yes No

2.106 Were there any complications or special serviEEs such—as

acquisition of sites, involved in this bond issue that

affected the legal services rendered by the local

counsel or the fee paid to him? Yes ___ No

2.107 If so, would.you explain them please?
 

 

C. General

INTERVIEWER: The remaining questions will be of a more general nature -

not related to a particular bond issue.

They will again deal with both the special bonding attorney

and the local legal counsel.

3. Who performs the following legal services for your school

district? the bonding attorney, the local

legal counsel, a staff member, some
  

other person? If more than one_of these people participate

on a particular item, please so indicate.

Bonding Local

Other Staff Attfy; Counsel
 

 

1. Attendance at all Board meetings.

2. Attendance at Board meetings as

requested.

3. Attendance at Board Committee

meetings.

h. Consultation with local government

officials.

5. Consulatation with state government

officials.

6. Attendance at local public meetings

on bond issues.

7. Preparation of bond issue resolution.

8. Preparation of legal advertisements.

9. Preparation of notices of registra-

tion and election.

10. Preparation of bond issue ballot.

11. Correspondence and liaison with

bonding attorney.

12. Preparation of contract with

architects.

13. Review and approval of contract

with architect.

 

 

 

 

 

 

 

 

 

 

 

 





cher Staff

Bonding

Attfly

Local

Counsel

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

15.

16.

17.

18.

19.

20.

21.

22.

23.

2h.

25.

26.

27.

28.

29.

30.

31.

32.

33..

3h.

35.

36.

37.

38.
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Preparation of contracts with prime

construction contractors.

Review and approval of contract

with construction contractors.

Attendance at opening of bids for

construction.

Attendance at meeting for awarding

contracts for construction.

Examination and approval of perform- ¥““}

ance and other bonds of contrac- - i

tors.

Preparation of bond circular to be

sent to prospective bond buyers.

Attendance at opening of bids on

bonds. -

Arranging for signing and delivery :;

of bonds. ‘

written and oral opinions on

general legal questions.

Review and approval of final payment

certificate and waivers of lien.

Conduct negotiations for purchase

and/or sale of property.

Conduct condemnation proceedings.

Perform other court services.

Prepare documents for bond

qualification.

Preparation of certificate as to

filing official election results.

Preparation of affidavits of post-

ing registration and election

notices.

Preparation of annual election

notices of registration and

election.

Preparation of suggested form for

ballot application.

Preparation of suggested form for

requests for absent voters

ballots.

Preparation of annual election

ballot.

Other legal advice or assistance

on annual elections.

Preparation of resolution covering

appointment of paying agent.

Secures approval of bonds.

Preparation of Municipal Finance

Commission Application.

Preparation of Notice of Sale.
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Bonding Local

Other Staff Attly Counsel

39. Arrange for publication of Notice

of Sale in Bond Buyer.

hO. Preparation of resolution authoriz-

ing sale of bonds.

___ hl. Preparation of Certificate of

election inspectors.

L2. Preparation of Certificate Return

of election inspectors.

h3. Preparation of Resolution canvass-

ing election returns.

hh. Advises on time of meeting to

canvass election returns;.

'3. Preparation of certified copies of

official declaration of results

of election.

L6. Preparation of Resolution accepting

highest (lowest interest cost)

bid for bonds.

LY. Preparation of bond amortization

tables.

‘“_ b8. Advice on date for bond issue

election and deadline dates for

related activities.

h9. Advice on type of bond issue.

50. Other legal services (please

specify).

51.

52.

53.

 

 

 

 

 

 

 

 

 

 

 

 

3.1 'Would you like to comment on this section of the interview

schedule that deals with who performs what services?

Record comments:
 

 

 

h.9 Does your district employ local legal counsel? Yes ___ No

INI'ERVIEWER: If the answer is "no" skip to 5.0 and omit the questions

about the local legal counsel.

 

b.l How is his fee determined? (Flat rate, time and expenses,

retainer, percentage?) V_

h.2 If percentage or time, what percentage or what
 

hourly rate?
 

 



14.3

11.1;

11.5

5.0

5.1

5.2

5.3

5.11

6.0

1213

Do you mind telling me please, how much is your local

counsel's fee, or retainer, or 5:11ry?

Are 8:2p81868 such as trave-, telepho:1c, clerical inCleLd

in his fee_, retainer , salary _? Yes __ No

Are all of his legal activities on your behalf inclided in

this amount, or does he receive additional compensation

for unusual activities such as trying court cases,

property negotiations, etc. ___ included, added

compensation?

If extra, compensation is given for unusual duties, on km“?

1

 

what basis is it computed?
 

 

 

‘4‘ m

Are the administrative relationships between the special

bonding attorney, the superintendent and the board of

education in written form? Yes ___ No

The local legal counsel? Yes No

Are the administrative relationships between“the special

bonding attorney, the superintendent and the board of

 

education in chart form? Yes ___ No

The local legal counsel? Yes ___ No

If they are written, are they in the Board's po1icyTe‘ok?

Special bonding attorney? » Yes No

Local legal counsel? Yes -__ No'—_‘

If they are in chart form is the administrative chartin

the board's policy book?

Special bonding attorney? Yes ___ No

Local legal counsel? Yes No

Has the special bonding attorney seen the written statement

or chart describing his relationship to the board and

superintendent? Yes No

Who participated in the selection of your special bonding

attorney? Board only? Superintendent only?

Board and Superintendent?

0f your local legal counse

Board only Superintendent only? Board and

Superintendent?

Is the special bonding attorney a local resident? Yes No

Why was your particular special bonding attorney chosen—Ever___

others?

 

 

 

 

Your local counsel?
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TABUIAR DATA PERTAINING

TO CASE STUDY DISTRICTS
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