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ABSTRACT

SIR GEORGE C. GIEBBONS AND THE BOUNDARY
WATERS TREATY OF 1909

By
Harriet E. Whitney

George C. Gibbons (1848-1918) was the main insti-
gator of the Boundary Waters Treaty of 1909. The Treaty
provided for the International Joint Commission and cer-
tain principles on priority of use and equitable diver-
sion by which the Commission was to govern water disposi-
tion between the United States and Canada. Gibbons served
&8 a Canadian diplomat, with the assistance of British Am-
bassador James Bryce, in conferences with United States
representatives (1907-1909), and was the indlispensable
person in the achievement of the Treaty.

Growing conflicts on the Great Lakes and boundary
waters over navigation, diversion for electric power, canals,
irrigation, and sanitary uses, led to the first meeting of
the temporary International Waterways Commission in May, 1905,
to report on these problems. George C. Gibbons, appointed
Chairman of the Canadian Section of the Commission in Novem-
ber, worked to get a treaty establishing a permanent joint
commission and principles. Delegated by the Canadian Gov-
ernment in January of 1907 to discuss with the United States

concurrent legislation on these matters, Gibbons drafted a



treaty with a fellow commissioner (George Clinton on the
American Section). This treaty was rejected by Secretary
of State Elihu Root, who wanted special commissions or a
permanent commission of inquiry. Gibbons, supported by
Prime Minister Wilfrid Laurier, continued to press for a
treaty along the same general lines of the first draft
treaty.

By making concessions on diversion for irrigation
and on a Minnesota watér power project, Gibbons succeeded
in negotiating the Boundary Waters Treaty with Chandler P.
Anderson, Special Counsel of the United States Department
of State on Canadian matters. The Treaty was signed Janu-
ary 11, 1909, and was approved two months later by the
United States Senate, with the additional Smith Resolution
protecting private riparian rights in the Sault Rapids be-
tween Lakes Superior and Huron.

Gibbons urged the reluctant Laurier to accept the
Treaty. He did so one year later, after United States con-
demnation of private property in the Sault Raplds and after
assurances were received in Ottawa, both from Washington and
western Canada, that the speclal agreements on water diver-
sion were not injurious to Canadian interests. The Treaty
was achieved largely because of the efforts of the persua-
8lve and persistent Gibbons who convinced Root to see the
merit of principles and a strong permanent commission to en-
force them, This study is based on research in the personal
papers of Gibbons, Anderson, Root, Laurier,‘and in govern-

ment papers of Canada and the United States.
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INTRODUCTION

The boundary between the United States and Canada
extends over fifteen hundred miles through four of the
Great Lakeg -=- Lakes Ontario, Erie, Huron, and Superior,

These four, together with Lake Michigan, comprise the lar-

gest freshwater reservoirs in the world.l Important in the
development of regional resources since the French fur-
traders, they in themselves are the greatest resource of all,
The peaceful sharing of the lakes and their connecting rivers
has been achieved through treaties; chief of these 1s the
Boundary Waters Treaty of 1909, negotiated while Canada was
represented in international affalrs by Great Britain. It
established principles on boundary water use and provided

for their implementation by a permanent international joint

commission.
This study reviews the work of the man primarily re-

Sponsible for the treaty, Sir George Christie Gibbons, whose
only venture into diplomacy brought him 1ittle fame and many
headaches. Chaiﬂ?an of the Canadian Section of the temporary

: ) int
lChirakaikaran Joseph Chacko, The International Jo
Commission between the United States o' America and the
ominion o' Canada (New York, 19352), 44,

1
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International Waterways Commission, he saw the need for
permanent principles to govern water development along the
border and struggied for four years to negotiate the treaty.
Canadlans owe much to his wisdom in bringing their powerful
neighbors to terms on the equal use of the boundary waters
for electric power anq irrigation, while preserving the

rights of navigation. H1is patience, persistence, and faith
in mankind enabled him to withstand the selfish designs of

those on both sides of the border who were not so far-siéhted

as he. A spécial niche in North American history 1i1s reserved
for this Canadian-American.Z2

2This study 1s confined to those events leading to
the Boundary Waters Treaty. It relates the work of the Inter-

national Waterways Commission only as it concerns the begin-

nings of this treaty.



I. PRELIMINARIES: PART I

The Great Lakes and the International Waterways Commission

Economic growth in the late nineteent century
brought prosperity to Great Lakes shipowners. Cargoes of
iron ore and wheat passing through the channels at Sault Ste.
Marie between Lakes Superior and Huron Increased at the an-
nual rate of two million tons by the end of the century.3
The salling fleets had been replaced by iron-hull freighters
whose owners gauged profits according to the length of each
shipping season and the depths of the channels between the
lakes. Seasonal and cyclical variations in water levels de-
termined the weight of cargoes that could be maneuvered
through the shallow channels and could mean a yeariy loss of

hundreds of thousands of dollars.4

3Inter'national Waterways Commission (I.W.C.), 1905-
1915, File 1202, Box 1, Record Group 76, United States Ar-
chives (R.G. 76, N.A.). Also see "Freight Traffice on the
Sault Ste. Marie Canals," United States, Bureau of the Cen-
- sus, Historical Statistics of the Unlted States, Colonial
‘Times to 1957 (Washington, 1960), 454. 1In 1896 net tonnage
was 16,239,061 tons; in 1905 total was 44,270,680 tons.
Sessional Paper No.19a (C.S.P.), XLVII, No. 12 (1913), Part

I, 270.

’ 4pnnual loss was estimated to be $1,500,000. or §3,600.
for a single vessel per season for each six inches water
surface was lowered. I.W.C. Third Progress Revort Dec. 1,

1907 (Washington, 1907), 23-24,

3
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By 1900, shipowners were apprehensive about projects
for water diversion which threatened to lower water levels
permanently. That year, Chicago, with a population of over
one and one-half million people, began operation of a sewage
canal, dralning Lake Michigan into the Mississippi River sys-
tem.° At Niagara Falls diversion of water for electric power
was increasing.6 And in Lake Erie plans were underway for
fhe construction of a submerged dam at the eastern outlet
which would affect the water levels of Lake Ontario and the
St. Lawrence River.”

Such projects infringed on navigation rights pro-
tected by treaties dating back to the eighteenth century.
Jay's Treaty in 1794 had provided that the citizens of the
two countries and the Indians were "freely to pass and re-
pass by land or inland navigation," and later on, "to navi-
gate all the laké;, rivers and water thereof, and freely to

carry on trade and commerce with each other."™ The

SThe Chicago Drainage Canal, C.S.P., XLVII, No. 12
(1913), Part I, 526.

6Rapid expansion of electric power plants occurred
at this time with the development of alternating current and
generators. High-tension transmission of electric current
from Niagara Falls to Buffalo began November, 1896, and
electrolytic manufacturing plants were soon bullt. Merrill
Denison, The Peoples Power: A History of Ontario (Toronto,
1960), 18.

7Regulations of Lake Erie, C.S.P., XLVII, No. 12
(1913), Part II, 959.

8wi111am M. Malloy et al, (eds.), Treaties, Conven-
tions, International Acts, Protocols, and Agreements between
the United States of;lmerica and Other Powers (Washington,
1910), I, 612-20.
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Webster-Ashburton Treaty of 1842 stated that the channels in
the lower St. Lawrence, the Detroit, and the St. Clair
Rivers "shall be equally free and open to the ships, vessels
and boats of both parties.9 The St. John River on the Maine

and New Brunswick boundary was declared "free and open to

both Parties and shall in no way be obstructed by elther "0

The portages to the Lake of the Woods "as now actually used,

shall be free and open to the use of the citizens and sub-
jects of both countries.™l The Treaty of Waéhington in 1871
added the St. Lawrence River from the forty-fifth ﬁ;rallel
to the sea, declaring it to be "free and open for the purposes
of commerce to the citizens of the United States, subject to
any laws and regulations of Great Britain or of the Dominion
of Canada, not inconsistent with such privileges of free na-
vigation."12

However, navigation rights would be subordinated to

industrial uses i1f matters were allowed to drift, and the
eight states on the southern shores of the Great Lakes and

the Province of Ontario on the northern shores continued to

8ell shore property with riparian rights. Shipping and

_ 9pavid Hunter Miller (ed.), Treaties and Other
International Acts of the United States of America (Washing-
ton, 1931-48), IV, 367.

101p14., 366.

lllbid., 369.

12Treaties and Conventions Concluded by the United
States of America and Other Powers Since July 4, 1776 (Wash-
ington, 1889), 488-89.
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electric power interests would clash over federal versus
state or provincial control of boundary waters, exacerbating
tensions already present between the two peoples on the Alas-
kan boundary question.13

There was interest on both sides of the boundary in
problems connected with common waﬁers. In 1895 a National
Irrigation Congress met in New Mexico and adopted a resolu-
tion for the appointment of an international commission to
adjudicate with Mexlco and Canada "the conflicting rights
which have arisen or may hereafter arise on streams of an
international character." 4 The Canadian government tried
to arrange such a meeting on navigation in the Great Lakes
through diplomatic channels but the American Secretary of
State insisted that preliminary conditions be met.l® How-

ever, United States Congressmen were concerned about the
protection of commerce on the Great Lakes. An army engineer
report in 1900 recommending, among other. things, an under-

water dam in Lake Erie to maintain the water level, led the

13The attempt to settle this controversy over the
eastern boundary in the Alaskan panhandle by a Joint High
Commission falled in 1898; 1in 1903 President Theodore Roose-
velt used pressure on the British representative on a six-
member tribunal to get a settlement favorable to the United
States; the verdict was greatly resented by Canadians,

14y, Warren, "An Address to the People of the
United States,™ Sept., 1895. United States, 54th Congress,
lst Session, Senate Document No. 253.

1531r Julian Pauncefote to Secretary Richard Olney,
Sept. 23, 1895; Olney to Pauncefote, Sept. 27, 1895, Papers
Relating to the Foreign Relations of the United States
(Foreign Relations) (Washington, 1895), 718-19.
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Senate to pass a resolution for a temporary international

commission "to examine and report upon the diversion of the

waters that are the boundaries of the two countries."16 1t

disappeared in a House committee, but two years later a sim-
ilar resolution was 1insured success by its inclusion in the

River and Harbor Bill, a popular appropriation measure and

sure to be passed.17

By’the terms of Section Four of this bill an inter-
national commission was to be appointed of three members
from the United States, who would serve under the Secretary
of War, and three:

Who shall represent the interests of the Dominion of
Canada, whose duty it shall be to investigate and
report upon the conditions and uses of the waters
adjacent to the boundary lines between the United
States and Canada, including all of the waters of
the lakes and rivers whose natural outlet is by the
River Saint Lawrence to the Atlantic Ocean, also
upon the maintenance and regulation of suitable lev-
els, and the structures thereon, and upon the inter-
ests of navigation by reason of the diversion of
these waters from or change in their natural flow;
and, further, to report upon the necessary measures
to regulate such diversion, and to make such recom-
mendations for improvements and regulations as shall
best subserve the interests of navigation in said .
waters.l8

16U. S., Congressional Record, 33, 56th Cong., 1lst
Sess. U. 8., Senate Report No. 461, 56th Cong., 1lst Sess.

17y. s., Statutes at Large, XXXII, 373. 1In a letter
to Secretary of War Ellhu Root, %he Army Chief of Engineers
recommended that the commission not be made permanent but

only report on "important hydraulic and riparian questions,"
Feb, 28, 1902, U. S., Sen. Report No. 658, 57th Cong., lst

Sess,

18y, 5., Statutes at Large, XXXII, 373.
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Further instructions were to look into the “advisability of
locating a dam at the outlet of Lake Erie. . . @ncg make rec-

ommendations. . . to an agreement or treaty which shall pro-

vide for the construction of the same,"19
The three American Commissioners were appointed by

late 1903-20 After the appolntment of one Canadlan commis-

sioner, a delay of over one year occurred before the other
two Canadian appointments were made.21 This delay was ex-
plained by Canada's Prime Minister, Sir Wilfrid Laurler, as
due to the 1llness of the Minister of Publlic Works, who had

the responsibility for the appointments.22

However, the un-
popular Alaskan boundary settlement may have made Canadlans

reluctant to enter into further negotiations with the

191014,

20The American Commissioners were Colonel 0. H. Ernst,
Chairman of the American Section, an army engineer who had
worked on the Chicago Drainage Canal, as well as the Galves-
ton Harbor project and the Isthmian Canal Commission; George
Clinton, a Buffalo lawyer who had served in the New York
Assembly as chairman of a canal committee; and Gardner S.
Williams, found to have a conflict of interests in his di-
rectorship of the Edison Sault Water Power Company and who
resigned May 26, 1905. George Wisner, a Detroit civil engi-
neer with experience in Great Lakes surveylng, was then ap-
pointed. The Secretary of the American Section, L. C. Sabin,
a Great Lakes hydraulic engineer, was aprointed 1n August,
1905.

21The Canadian Commissioner was Dr. William King,
Dominion Chief Astronomer and a.man with much experience, in-
cluding service on the Boundary Commission of 1872 and the
Commission of 1893 on the determination of the Passamaquoddy

Bay boundary line.

22F1rst Progress Report of the Canadian Members of the
I.W.C., 1905, C.S.P., XLVII, No. 12 (1913), Part I, 6. Domi-
nion of Canada, I Parliamentary Debates (1906), 6.




Americans.

Canadian hesitation was overcome by the pressure of
problems on the joint use of boundary waters. New Brunswick
lumbermen had been complaining for some time about Maine
lumbermen placing obstructions in the St. John River, making
1t too shallow for floating 10gs.23 (Channels along the St.
Marys River between Lake Superior and Lake Huron were being
used for electric power; further projects contemplated by
Canadian and American companies threatened to lower water
levels.?%4 In Mminnesota, an electric power project might end
navigation in the Lake of the Woods.®® The effects of diver-
sion of water by the Chicago Dralnage Canal from the Great
Lakes to the Mississippi River was still being dabated.26

In January of 1905, Prime Mlnister Laurier, in the
House of Commons, referred to the St. John River as one of
the problems to be investigated by the commission.28 Byt a

month later, John Hay, the United States Secretary of State,

23R. W. Scott to Governor, General, Feb. 1, 1905, C.,S.P.,
"ibid., 26.

24Report on the Conditions Existing at Sault Ste.
M&I‘ie, ibida’ 341-48.

25F, B. Loomis to H. M. Durand, Jan. 25, 1905, 1bid.,
215. )

26Mme Chicago Drainage Canal, ibid., 520, This is a
reference to the Ch%ef of Engineers Reports of 1900, 1903,
and 1904.

27pirst Progress Report of the Canadian Members,
ibid., 4, 8, 9. '

281m14., 7.
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restricted the investigation to streams tributary to, and
the Great Lakes system 1tself.29 This interpretation elimi-
nated the St. John River which emptied into the Atlantic
Ocean, also the Minnesota electric power project, as the
Lake of the Woods drained into the Hudson Bay. Canadian
leaders tried to get the commission's powers enlarged to
include all boundary waters. A lengthy diplomatic corres-
pondence was carried on through the circuitous route re-

quired by the colonial status of Canada; the Canadian

Governor-General wrote to thg British Colonial Secretary who,
after due deliberation within the British Government, then
corresponded with the American Secretary of State; the re-
verse procedure further delayed decisive action. But all of

these efforts were to no avail. The only concession galned

was the promise to submit the question to Congress at the

next session. And on this understanding Laurier permitted

the Canadian commissioners to proceed with their investiga-

tions.so In a meeting in early June, the commission went

over the problems for investigation.31 Public hearings were

29John Hay to Durand, Feb. 24, 1905, ibid., 27.
30Laurier to T. Cdfe, June 5, 1905, ibid., 8. The
Canadian Commissioners were James Pitt Mabee, K.C., Chalrman
of the Canadian Section; and Louls Coste, a civil engineer
in the Dominion Dept. of Public Works. The Secretary for
the Canadian Section was Thomas C8fe, a journalist for La
Presse, an important liberal newspaper in Montreal. —

3lFirst Progress Report of the Canadian Members,
C.S.P., XLVII, No. 12 (1913), Part I, 8.
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held during the next four months 1in several cities to give all
interested parties opportunity for presentation of views.
Two meetings were then held to determine commission action

but differences of opinion delayed final decision.32

George C. Glbbons and Principles

George C. Glbbons was appointed Chairman of the Ca-

nadian Section in mid-November of 1905,93 He had practiced

law in London, Ontario, since 1869.54

Prospering with the
economic growth of the area, he had become a Queen's Counsel
in 1880 and a Bencher of the Law Society in 1896, Wellknown
for his analyses of trade and tariff questions, he was con-

sidered a leading financial lawyer in the dominion.%° A man

of action, he exhibited human qualities of friendliness,

32M1nutesz of Meetings, Oct. 1905-March 1906, George
C. Gibbons papers, Public Archives of Canada, Ottawa (Glbbons

Bapers, P.A.C.), Vol. 10. Cote to Gibbons, Nov. 25, 1975,
1bid., Vol. I.

33Mabee was elevated to the Ontario Supreme Court on
Nov. 21, 1905. Extract from a report of the Comm. of the
Privy Council, C.S.P., XLVII, No. 12 (1913), Part I, 218.

34Born in 1848 of Irish and English parents, Gibbons
was educated in private and public schools in St. Catharines,
Upper Canada College 1n Toronto, and in the law offices of
prominent Queen's Counsels. His education instilled in him
an awareness of social responsibility. Alexander Fraser, A
History of Ontario: Its Resources and Development (Toronto,
1907), 1026; George Maclean Rose (ed.), A Cyclopaedia of
Canadian Biography (Toronto, 1886), 292-33.

35Jesse Edgar Middleton and Fred Landon, The Province
of Ontario--A History 1615-1927 (London, 1927), III, 57-58,
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warmth, enthusiasm, impulsiveness, and a verve for living
which endeared him to his associates, Active in numerous
community charities, his fervent Canadianism led him, also,
to take a vigorous role in the Liberal Party, where he was

known as one of the Big Four in London, 96 In the political

campalgn of Charles Hyman, Gibbons gave dynamic speeches
which conveyed hils beliefs on liberty and Canada's future,
such as the following:

I love the British Crown because as I study her
history I see a nation that has fought 1its way
slowly but steadily for the principles of liberty;
and one of the bulwarks of liberty 1s to trade free-
ly, is the right that there should be no monopolists,
no combinists,

L] o L] L] [ L] (] . . . L] . L] L L] L (] L] o L] . L J . [ . .

Canada will hold her own when you give her freedom
to use her natural resources, but she can never
reach her position handicavned by the bondages of
protection.37

His aspirations for Canada called for a more inde-
pendent status in relationship to the Mother Country. Canada's
need to be on friendly terms with the United States led him
to view anyone who created trouble between the two countries
as gullty of a great crime. He understood Canada's depen-
dence on private investors for the development of its re-
sources and the need for companies to get a fair return on

risk investment. Yet he also urged his friend Laurier to

36Henry James Morgan, The Canadian Men and Women of
the Times (Toronto, 1912), 443. The Big Four were Charles

Hyman, George M. Reid, James C. Duffield, and Gibbons,

37Undated newspaper clipping in Scrapbook of Eliza-
beth Campbell Gibbons, London Public Library. She collected
newspaper articles on her husband's career,
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impose government regulations so that companies with public

franchlses would carry out thelr obligations to charge rea-

sonable rates.®® ye reverea Laurier, calling him the great-

est Canadian who ever lived., When the time came to choose a
successor to Mabee, 1t was natural that this loyal supporter
was selected to become Chalrman of the Canadlan Section. He
had always refused to stand for political office, yet his
convictions on Canadian representatives dealing directly
with the Americans induced him to undertake hils chalrmanship
with characteristic vigor.

Upon his appointment Gibbons studied the vrevious
work of the commission. He found that the commissioners had
attempted to formulate principles upon which to base their
decisions. In October of 1905, an Engineering Subcommittee,
composed of George Wisner from Detroit and Louls Coste from
Ottawa, had submitted seven principles 1n a report on condi-
tlons in St. Marys River.99 1In brief, these stated that the
federal governments should have control over boundary waters,
that navigation rights were paramount over all other rights,
that both countries should have equal rights to the use of
one-half of the water less the amount needed for navigation,
that water levels had to be maintained, that only channels

for commercial use should be undertaken, and that St. Marys

38Gibbons to Laurier, Jan. 22, 1907, Gibbons Papers,
VOl. 8’ P'AOC.

39Meetings, Sept. Oct. Nov. 1905, R.G. 76, N.A.
See Appendix A for these principles of Coste and Wisner.
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River was an International river where riparian owners had
to get permlits from both governments before diverting, with
permits for water use to be revoked upon violations. Al-
though these principles were not aporoved by the full com-
mission, they were referred for revision to a Judicial Com-
mittee, composed of the two lawyers, James Mabee and George
Clinton.40

Clinton rephrased these principles and added the pro-
visions that plans should be adopted by the two governments
in common and that regulations should be enforced by "some
authority to be created by international agreement."41 Al-
though Mabee submitted principles for discussion in a com-
mission meeting, no record of them was kept. Colonel Ernst,
Chairman of the American Section, proposed nine rules for
discussion in a public hearing on the St. Marys River. Pri-
marily regulatory, they provided for the issuance of five-
year permits by the American Secretary of War and the Cana-
dian Minister of Public Works, egual sharing of water not
needed for navigation, and a limitation on the amount of
water to be reserved for navigation use, with the additional
stipulation that the riparian rights of corporations already

in existence would not be affected by these regmnlatépns,42

401444,

41Paper No. 12b, Draft forwarded by Clinton, Gibbons
Papers, Vol. 14, P.A.C. See Apvendix B for these rules.

42
First Progress Report of the Canadian Members,
C.S.P., XLVII, No. 12 (1913), Part I, 138-39. See Appendix
C for these rules.
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In the commission meeting following the public hear-
ing, Ernst urged the aaontion of his rules. When the vote
split three to three by nationality, he declared them passed
by virtue of his authority as chalrman of the meeting. James
Mabee, Chairman of the Canadian Section at that time, was
unwilling to agree to the equal sharing of the waters not
needed for navigation untlil he had studied each locality.
He pointed out that Canadians would give up far more at Wlag-
ara Falls than tney would get in the St. Marys River. It

was then agreed to strike the vote from the minutes and work

on a revision.%® After several hours of discussion, a list

was formally adopted. Clinton agreed to oversee the typing
of the final copy, make minor corrections, and circulate it
for the signatures of the commissioners. It was then to be

sent by the Secretaries to their respective governments.44

Clinton failed to send the copy around as he had
promised to do. Upon‘inquiry from the Canadian Section,
Ernst replied that he had declded that another meeting
should be called to approve the 1list of principles.45 And

yet he was unwilling to have another meeting until Congress

acted on the recommendation of the Secretary of War that the

"status of the present commission as a permanent executive

43c8t% to Gibbons, Nov. 25, 1905, Gibbons Papers,
Vol. 1, P.A.C. Also see Minutes of Meeting of Can.Sect.,
Dec. 1, 2, 1905, ibid., Vol. 14.

441514,

46Ibid. Also see letter of Sabin to Gibbons, Yov.
20, 1905, 1ibid., Vol. 5.
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board be defined or a new board created,™ and that the juris-

diction of the Commlission be clarified.46

Glbbons, as the new Chairman of the Canadian Section,
was eager to help to get an enlargement of the powers of the
Commission. He wanted a commission meeting to be held in
Washington between Christmas and New Year's "with a view to
influencing Congress or ascertaining what action Congress
will take with reference to the future of the commission,"47

But Ernst was definite in his refusal:

The only business which the Commission 1s prepared
to discuss at this time, so far as I know, is the
question of Regulations at the Sault. Is that cor-
rect? As the final adoption of those Regulations is
dependent upon the existence of a permanent inter-
national board, - that 1s, upon further leglslation
by Congress, - I cannot see that there is any neces-
sity for meeting soon to discuss that subject,48

Gibbons had to be content with secondhand reports of what

was going on in Washington.

Preservation of Nisgara Falls

The Canadian Section met several times during the
winter. The primary topic of discussion was water diversion
at Niagara Falls. 1Initially not a subject for consideration

by the (Commission, it had been brought to their attention in

46y, 3., Secretary of War, Annual Report of the War
Depatn, I’ sgth Congo, lst SGSSQ, 50-520

47Quoted in letter of Ernst to Gibbons, Dec. 20, 1905,
Gibbons Papers, Vol. 5, P.A.C.

48
Ibid.
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the previous June.49 gy December, Gibbons was spending so
much time discussing the use of the falls for electric power
Thomas Ceté, the Canadian Secretary, accused him of having
only that question on his mind .90

Gibbons feared that all the power generated on the
Canadian slde would be exported and controlled by business-
men in New York State before Canadian industrialists acted.
In the Progress Report of the Canadian Section made at this
time, 1t was predicted that:

A very large portion of the power generated on our

side of the river at Niagara will, unless some more

effectual restrictions are placed upon its removal,
soon be permanently diverted to the buillding up of

American factories and the running of American rail-

ways.

The position taken by the Canadian Section was oo-
posite to the one taken:earlier under the chairmanship of
Mabee. He had not wanted the adoption of the princinle of
equitable division of water in the Great Lakes -- Gibbons
did. Also for the first time it was recommended thaot "scme
treaty arrangement betwsen the two countries™ regarding ri-

parian rights on navigable boundary streams be made after the

settlement of federal control over these waters.®? It was

Implied that such a treaty would be based on the princinles

49p1rst Progress Report of the Canadian Members,
C.s.P., XLVII, No. 12 (1913), Part I, 39.

p 5003t3 to Gibbons, n.d., Gibbons Papers, Vol. 12,
JA.C.

Slpirst Progress Report, C.S.P., Part I, 16.
521b14.
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implicit in a charter granted by the Secretary of War to the
Michigan Lake Superior Power Company in 1902. These were:
(1) levels must be maintained, (2) navigation must be pro-
tected, (3) the public must reserve the right to use any

portion or all of the natural flow in the future.®®

In addltion to the fear that all facilitles for elec-
tric power at the falls would be under the control of busi-
nessmen in the United States was the aporehension that public
clamor for preservation of the falls would end any future
development. The greatest influence against further exploil-
tation was the large and powerful American Civic Association
in the United States. It undertook a campaign to protect
the scenic beauty of the falls with members circulating
petitions, writing newspaper articles, and making speeches.
Acting on a suggestion of President Theodore Roosevelt, the
Association distributed leaflets on "The Imovending Destruc-
tion of Niagara Falls, "54 Roosevelt, in his annual message
to Congress, stressed the need to preserve the falls and re-
commended that New York State turn them over to the national

government to facilitate cooperative action with Canada,95

He later wrote to Secretary of State Elihu Root, urging the

53Ibid., 12. These also appeared in the First In-
terim Report of the American Section in 1905 but without ref-
erence to a treaty. Ibid., 328,

54Copy of leaflet, Gibbons Papers, Vol. 1, P.A.C,

55James D. Richardson, Complilation of the Messages

and Papers of the Presidents (Washington, 1911), XVI, 7393.
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continuation of negotiations with the British Ambassador for
a treaty along these lines, as "there 1s no more worthy ob-

ject before the people at this time."56

Public pressure resulted in a congressional resolu-
tion for a report from the International Waterways Commission
on what is M"necessary and desirable to prevent the further
de-pletion of water flowing over Niagara Falls"™ and "for the
preservation of the sald Niagara Falls 1n their natural con-

dit1on."57 1ne American Commissioners who had postponed

meeting for over three months now wanted an immediate recom-
mendation by the Commission to "cancel all charters™ at Niag-
ara Falls, except where "works had been constructed."®8

It was now the Canadian Commissioners who took their
turn at procrastination. Although they had been prevaring a
policy on Niagara Falls for many months they were not yet
ready to act. A Dominion Cabinet Subcommittee of Charles
Hyman, Minister of Public Works, Charles Fitzpatrick, Minis-
ter of Justice, and Allen B. Aylesworth; the Postmaster-
General, was formed in January to consider what "steps shall
be taken in accordance with the reports of the Commission to

definitely settle the whole question of jurisdiction, both as

S6Roosevelt to Root, Feb. 14, 1906, Elting E. Morison
et al (eds.), The Letters of Theodore Roosevelt (Farvard, 1951),
vV, 154.

| 57y. s., Senate Document No. 242, 59th Cong., 1st
Sess., March 15, 1906,

58Second Interim Report of the Canadian Section of

the I.W.C., April 25, 1906, C.S.P., XLVII, No. 12 (1913),
Part I, 334.
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to inter-national and inter-provincial power," but it had
done little more than to advise Gibbons to gain Ontario
Premier James Whitney's assent to the handling of this inter-
national issue by Dominion leaders,9® Apparently Laurier
was waiting for recommendations from the Canadian Section of
the Commission,®0

Clinton's revision of the rules, as agreed upon 1in
the November meeting of the full Commission, had finally

been forwarded to the Canadian Section in February.61 Am-

biguously worded and aprlicable only to the St. Marys River
except on federal control of water beds and shores of the
Great Lakes, this list of principles was too limited to sa-
tisfy the Canadlans. There was a definite split Between the
two sections at this time on development of eledtric power
at Niagara Falls. The Americans wanted to put an end to
development -- the Canadians wanted to lncrease development.
A misunderstanding between Gibbons and Clinton occurred when
Clinton received an unsigned letter, which he presumed to be
from Gibbons, complaining that the Amerlcans were pressing
for a treaty to preserve Niagara Falls while they refused to

yield on the investigation of all problems along the boundary,62

9 .

5 Hyman to Gibbons, Jan. 30, 1906, Gibbons Papers,
Vol. 5, P.A.C. Whitney did agree to this.

60.At6 to Gibbons, Feb. 19, 1906, ibid., Vol. 1.

6101inton to C3th, Feb. 9, 1906, ibid., Vol. 10. See
Appendix D for this revision.

62011nton to Gibbons, April 9, 1906, 1ibid., Vol. 5,
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Louils Coste 1In the Canadian Section sent this letter -- not

Gibbons. An exchange of telegrams clarified the situation.®d

Gibbons worked out a set of principles which provided
for a treaty upholding the primary right of navigation in
the Great Lakes, with diversion for domestic purposes and
for the service of locks in navigation canals, a limitation
on diversion at Chicago and at Niagara Falls, equal diversion
elsewhere of waters not needed for navigation, no action in
cross boundary waters to injuriously affect navigation in
either country, and a permanent joint commission to apply
these principles. He also made reference to a future report
on the detrimental effect of a Lake Erie underwater dam.
These principles were approved by the Canadlan government
and incorporated in a report of the Canadian Section.64

But the American Section had already recommended
legislation forbidding further diversion at Niagara Falls,

this to be made permanent by a treaty.65 Both sections had

to accept a compromise in order to get a joint report. The
Canadians were unwilling to negotlate a treaty on Niagara

Falls alone. The Americans were unwilling to endorse

~ 83¢1inton to Gibbons, April 11, 1906, ibid. The
letter was mistakenly identified as having been written by
Gibbons in an article by Alan 0. Gibbons, "Sir George Gibbons
and the Boundary Waters Treaty of 1909," Canadian Historical
Review, XXXIV (1953), 124-38. Gibbons no doubt had similar
views,

643econd Interim Report of the Canadian Section,
c.8.P,, XLVII, No. 12 (1913), Part I, 334. See Appendix E.

65Report of the American Members of the I.W.C., Re-
garding the Preservation of Niasgara Falls, March 19, 1906,
ibid., 440.
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principles applicable to all boundary waters. The solution
was a reservation by the Amerlcan Section to the principles

listed in the Joint Report, and the Canadian endorsement of

them as a baslis for a treaty.%6

The Joint Report on the St. Marys River followed

Clinton's earlier report.87 7Its significance lay in 1t en-
dorsement by the Secretary of War as a basis for treaty ne-
gotiations.68 The Department of State iIn 1ts acknowledgment
suggested that such negotliations walt upon reports of the
Qommission on the several matters then under 1nvest1gations.69
Another consequence of the work of the Gommission was the
passage of the Burton Bill by Congress., This curtailed fur-
ther diversion of water at Nlagara Falls pending treaty ne-
gotlations within a three year per'iod.70 The Canadlan gov-
ernment was not successful in 1ts attempt at legislation and
had to withdraw a bill to license exportation of electricity

on 1ts third reading. Premier Whitney was opposed to 1its

66Joint Report of the Commission on the Conditions
Existing at Niasgara Falls, with Recommendations, May 3, 1906,
ibid., 339-40. See Appendix F.

67Report on the Conditions Existing at Sault Ste.
Marie, with Rules for the Control of the Same, Recommended
by the I.W.C., May 3, 1906, ibid., 341-51. See Appendix G.

68wi111am Taft to Secretary of State, May 14, 1906,
Gibbons Papers, Vol. 5, P.A.C.

69Robert Bacon to Secretary of War, July 17, 19086,
C.S.P., XLVII, No. 12 (1913), Part I, 403-404.

70y, S., Statutes at Large, XXXIV, 626-28.
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exclusion of companies in operation at the time.71

Gibbons had served on the Commission for a little
over seven months. He could relish the part that he had
played in the progress toward the establishment of princi-
ples to be administered by a permanent joint commission,
Although he was not alone in his conviction that principles
should govern boundary water disposition, he was the most
persistent Commissioner in pursuit of this goal. It seemed
as i1f a successful culmination to hils efforts for a!treaty
was not far off. But ten months of frustration and delay
lay ahead before any treaty negotiations would be started --
and these would end in failure., Four years lay between him

and the filnal treaty ratification.

71Dominion of Canada, I Parliamentary Debates (1907),
1292-96, The debate on this bill on the third reading was
interesting, particularly Premier Whitney's objection to an
amendment, referred to in the debate., Dominion of Canada,
ITII Parliamentary Debates (1906), 4035.




II. PRELIMINARIES: PART II

International Relations

International relations had a bearing on the pro-
gress made towards the Boundary Waters Treaty. Great Britain,
from the extreme isolation of 1896, sought firm friendships
wlth several nations, among them, the United States. Varilous
acts indicated British policy: the Venezuelan boundary was
settled at the bshest of the United States; American inter-
vention in the Cuban rebellion was tacitly accepted; coopera-
tive action on keeping the Chinese market open was offered in
1898; 1in 1903 the British representative on the Alaskan Boun-
dary Tribunal supported the American position. It was evi-
dent that Britain wanted the friendship of this rising world
power,

But future Anglo-American relations were endangered
by Canadian resentment over the Alaskan boundary settlement.
If such feelings continued there was bound to be friction.
Important 1ﬁ the improvement of these relations was the ap-
pointment, in late 1904, of Earl Grey as Governor-General.
Friendlier than his predecessor towards Canada's neighbor,
his influence helped to smooth over susvicions and hostile
attitudes. Sir Edward Grey, British Foreign Secretary, also
helped in the improvement of relations,

24
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The United States was also interested in promoting a
policy of friendship across the border. Early in 1906 Presi-

dent Roosevelt wrote to Governor-General Grey that he was
anxious to do all he could to "increase the good feeling be-

tween Canada and the United States."™l One of the first acts
of the new Secretary of State Root 1n mid-1905 was a trip to
Newfoundland to study the Atlantic fisherles problem at first-
hand. That fall he engaged Chandler P. Anderson, a New York
lawyer with experience on the Joint High Commission in 1898,
as Special Counsel on Canadian issues.2 Root wanted to over-
come Canadian resentment over his service on the Alaskan tri-
bunal. In the spring he gave a noteworthy speech on mutual
institutions and goals of the two countries.5 Grey was great-
ly impressed by his remarks and found, in a later conference
with Root and the British Ambassador, interest in negotiating
a treaty or series of treaties on all outstanding issues be-

tween Canada and the United States.? He thereupon urged the

1Roosevelt to Grey, Jan. 19, 1906, Lauriler Papers,
VO]-O 731, POAQCO

2Anderson was a Harvard Law School Graduate who was
admitted to the New York Bar in March, 1890. He served as
Secretary for the United States on the Bering Sea Claims Com-
mission 1896-1897 and on the Joint High Commission 1898-1899,
and as Associate Counsel for the Alaskan Boundary Arbitration.

SGiven at the Pilgrims Day Dinner held in New York
City March 31, 1906 in honor of Governor-General Earl Grey.
Robert Bacon and James Brown Scott (eds.), Miscellaneous
Addresses (Harvard University Press, 1917), 152-60,

4Grey to Laurier, April 4, 1906, Laurler Papers, Vol,
731, P.AOC.
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British Foreign $ecretary to send a Canadlan expert to Wash-
ington to help the British Ambassador in his negotlations with
Root, since he thought there was an opportunity to clean the
slate of all controversial issues; even the Atlantic fisheriles
problem stood a good chance of being "buried forever."® But

he thought "paralysis will result" if the Democrats took over
the Presidentlal offics.

There 1s no doubt that the situation at Nlagara Falls
played an important part in the desire in the United States

to settle outstanding differences between the two countries.b

Grey noted that the President and Root had that subject "very

near to their hearts."’ Roosevelt dashed off a note to Root,

suggesting that in "this Niagara Falls business™ the United

States appoint a special ambassador:

Who will negotiate 1n Canada with a representative of
the Canadian Government. Of course this means a re-
versal of the policy that would have to obtain were
England's control of Canada absolute, and all we could
do would be to appoint a special ambassador and say
we would be delighted to have him conduct the nego-
tiations on Canadian soil. Of course in this event

Canada would do the rest and would endeavour to se-

cure the appointment of ag ambassador that would look
after Canada's Interests.

Although this 1dea was not carried out, Roosevelt

may have had some influence on the change in British

S6rey to Lord Elgin, April 3, 1906, 1bid.

SGrey to Laurier, April 14, 1906, ibid.
“Ib1d.

SMay 1 1906, Chandler P. Anderson Papers
Manuscrip 18131535067 pers,

Box 68,
ion, Library of Congress.
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ambassadors, since his disrespect for Ambassador Mortimer
Durand was one obstacle to improved Anglo-American relations.
Roosevelt wrote to the Unlited States Ambassador in London
that Durand, "though a high-minded, honest fellow, 1s simply
entirely incompetent for any work of delicacy and importance."
The French and German Ambassadors, as well as Root, agreed
with him, he continued, and "not one dreams of talking over
anything with him save as you might recapitulate it to an
ordinary dispatch agent."®

Durand was unable to understand wherein he had failed

in Washington.l© But by year's end, arrangements had been

made for a new British Ambassador, James Bryce, a notable
authority on American government.11 Bryce fitted into the
Washington scene easily. In addition to hils scholarly en-
thusiasm for the United States government, his personal geal
for travel endeared him to Americans. He could not see a
hill without wanting to climb it. In the several years that
he was the British Ambassador 1n Washington, Americans watched
the travelg of a near septuagenarian who crisscrossed the
country several times to make speeches and welcomed the chal-

lenge of fitting his apvearances into complex railroad and

9To Wnitelaw Reid, April 28, 1906, Morison, 251.
10gsme Howard, Theatre of Life (Boston, 1936), 107.

llBryce to "Carnegie", Dec. 24, 1906, Elihu Root
Papers, Container 44, Manuscript Division, Library of Congress.
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steamship connections. Bryce was "empowered to do all his
best to settle outstanding questions between the two coun-
tries."12

The only recalcitrant 1n the group was Prime Minister
Laurier. Although he saw friendly relatlons between the
United States and Britain as "a necessity of nature," he was
reluctant to take any step closer to the leaders 1in Washington.
Suspicious of Roosevelt and aware of the increasing indepen-
dence of the dominions within the British Empire, his reser-
vations about a satisfactory outcome for Canada in any nego-
tiations counterbalanced the optimism of British and United
States leaders. His reluctance was based on past experience.
He refused to open formal discussions on a treaty until as-
sured that agreement could be reached on all major issues.ls

After Root presented possible toplcs for discussion, Laurier

delayed three months before submitting his 1ist,.14

Some Boundary Water Problems

Both Laurier and Root consldered the use of inter-
national waters as a topic for discussion, as well as logging

booms in the St. John River.l® But Laurier wanted the first

12John C. Hopkins et al (eds.), Canadian Annual Re-
view of Public Affairs (Toronto, 1902-1938), 1907, 399-400.

131b1d. Also see letter of Grey to Lord Elgin, April
14, 1906, Laurier Papers, Vol. 731, P.A.C.

l4rg0uyrier to Grey, Sept. 25, 1906, ibid.

151p14.
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matter to walt upon the final report of the International
Waterways Commission. As for the latter, he suggested that
a special commission be set up to handle the St. John River
matter since 1t had been ruled outside the commission's area
of investigation.16

Neither 1ist of topics included a problem which had
figured 1n diplomatic correspondence for over a year, the
application of the Minnesota Canal and Power Company.17 This
was a proposal to divert some of the water from Birch Lake and
Rainy River in Minnesota which drained into the Lake of the
Woods and eventually into Hudson Bay; instead, the diverted
water would drain into Lake Superior and furnish electric
power at Duluth. Such diversion would lower water levels in
the Lake of the Woods and boundary rivers so that a Canadian
steamship company could not operate its boats. Technically
outside the restricted investigatory powers of the Commission,
this problem had nevertheless been considered within 1ts scope
by both Canadian and United States authorities. And in May
of 1906 Root himself referred this problem to the Commissioners

"for an expression of their views."l8

16James Callahan, American Foreign Pollcy in Canadian
Relations (New York, 1937), 494, 457.

17 nfra, 9. See also Brief submitted by O. H. Simonds
June 15, 1908, Gibbons Papers, Vol., 12, P.A.C. and letter of
F. B. Loomis to M. Durand, Jan. 25, 1905, C.S.P., XLVII, No.
12 (1913), Part I, 215.

18Root to Secretary of War, May 14, 1906, ibid., 430.
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Here was an opportunity for Glbbons to elaborate on
principles to govern questions of boundary water use, regard-
less of which country was the injured party. The 1ssue was
similar to that 1n the St. John River; that 1s, citizens in
one country affected a river's flow into another country so
that injury was done to that country's citizens. It might
very well set a precedent for settlemeﬁt of all such ques-

tions.19

Gibbons and Clinton were delegated at a commission
meeting to make a report on the application; before two weeks
had passed, Gibbons forwarded two draft reports to Clinton,
pressing fgr quick action.zo Clinton acted as a drag anchor
to thls Impetuosity, explaining that the adoption of princi-
ples contrary to the former position of the United States on
waters within one country affecting water use in another coun-
try necessitated careful consideration of drafts by all com-
missioners so that unanimous agreement could be reached,2l

Gibbons was loaph to have draft coples circulated to
the other commissioners, possibly because he feared consoli-
dation of opinions along national 1ines.22 His fears had

some foundation as there 1s evidence that Clinton was

19Hyman to Gibbons, June 8, 1906, Gibbons Papers, Vol.
5, P.A.C.

20G1bbons to Clinton, June 18, June 21, 1906, ibid.

2lglinton to Gibbons, July 9, 1906, Aug. 31, 1906,
ibid. The death of George Wisner July 3rd and the appoint-
ment of his successor, Eugene E. Haskell, on July 24th also
caused some delay. Haskell was a Cornell University Pro-
fessor of Civil Engineering.

22014nton to Gibbons, Sept. 26, 1906, ibid.
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influenced by Ernst and was willing to compromise on princi-
ples he had earlier supﬁorted.23 He now suggested approval
of the application, provided that the company carry out cer-

tain remedial works to be set by the Canadlan Section.z4
Gibbons held firm for the establishment of principles by con-

current action of both countries to cover all cases irrespec-
tive of individual circumstances. The final report, reject-
ing the application, marked the success of his efforts,2d
The American Section's compllance on this report was
tied in with another application in which the United States
might be the injured party. A Canadian company wanted to
build regulating works on the Richelieu River within Canada
which would affect the water levels of Lake Champlain and
possibly cause flooding on the lake shores in New York and
Vermont.%® Thnig application could not be rejected without
rejecting the application of the Minnesota Company. In both

cases 1t was decided that a treaty was needed to "define the

23366 princivles of Clinton in Appendix B, especlally
No. 8.

24Clinton to Gibbons, Oct. 9, 1906, Gibbons Papers,
Vol. 5, P.A.C.

25Joint Report on the Application of the Minnesota
Canal and Power Company of Duluth, Minnesota, for Permission
to Divert Certain Waters in the State of Minnesota from the
Boundary Waters Between the United States and Canada, 1906,
C.S.P., XLVII, No. 12 (1913), Part I, 362-63. See also COté
to GIbbons, Nov. 17, 1906, Gibbons Papers, Vol. 2, P.A.C.

26Joint Report on the Application of the International
Development Company for Permission to Construct Regulating
Works on the Richelieu River, No. 15, 1906, C.S.P., XLVII,
No. 12 (1913), Part I, 351-53.
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uses to which international waters may be put by either coun-
try without the necessity of adjustment in each instance.27
Gibbons confided to Bryce that the Richelisu River report was
instrumental in getting the adoption of the princinle that
- "neither country was at liberty to obstruct the flow of waters
which cross the boundary to the injury of public or private
interests in the other State.m28

The final report on the Minnesota Canal and Power
Company application also stressed the need for a permanent
commission to decide upon diversions other than for navigation
and navigation locks or for domestic and sanitary purposes.g9
This was the first report to recognize the permanent use of
waters at Chicago for sanitary purposes. Although an earlier
report had recommended the limitation of the diversion at
Chicago to a maximum of 17,000 cubic feet per second, the
Canadian Section now accepted the diversion without a set
maximum since Gibbons believed that the United States would
not allow excessive diversion. Commlssioner William King and
Secretary CBOté disagreed but Gibbons was convinced that navi-

gation interests in Lake Michigan would assert their rights.
He also thought that diversion in Lake Michigan was not the

27Canadlan Annual Review, 1906, 630.

28Gibbons to Bryce, March 19, 1907, Gibbons Papers,
Vol. 8, P.A.C.

29501nt Report on the Application of the Minnesota
Canal and Power Company, C.S.P., XLVII, No. 12 (1913), Part
I, 363. See Appendix I.
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concern of Canada even though the lake was an integral part

of the Great Lakes system.®? pHe was more confident than many
“Americans that speclal Interests would block each other's ex-
ploitation of the country's resourcss.

The use of water by each country for domestic purposes
was established through practice, as exemplified in the case
of Buffalo. Chairman Ernst wrote to Gibbons that only an Act
of Congress was required for approval of Buffalo's application
to get 1ts water supply from Lake Erie., According to Ernst,
the Commission Resolution giving its consent to the construc-
tion of a needed tunnel and inlet pier, partly in Canadian
waters, "™if such could be built without injury to navigation
or other public interest," was only to avoild delay on the for-
mal application of the Buffalo Mayor to the Canadian Govern-

ment.31

But the greatest significance of the report lay in
two new interpretations. One concerned the Treaty of 1842 on
binational rights of navigation from Lake Superior to the Lake
of the Woods. A previous interpretation had defined the phrase,
"as now actually used," to mean protection of the mode of trans-

portation then used, i.e., canoe travel .o% The Commission now

50Recommendations Agreed Upon by the Canadian Sec-
tion Nov. 9, 1906, Gibbons Papers, Vol, 10, P.A.C. These
were incorporated into the I.W.C. report on the Chicago
Drainage Canal, C.S.P., XLVII, No. 12 (1913), Part I, 515-75,
See Appendix H. —

3lErnst to Glbbons, July 5, 1906, Gibbons Papers, Vol.

5, P.A.C
’ 32Infra, 3. Anderson's Report on Minn. Canal and
Power Co., Decimal Files, Dept. of State, 1718/28.
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saw that phrase as a descriptlon of the portage route at the
time of the treaty and argued that the entire sentence pro-
tected the rights of navigation by citizens of both countries,
thus prohibiting any diversion which would lower waters in
the Lake of the Woods so that 1t could not be used by steam-
boats.

The other interpretation was egually important. It
set up International comity to govern stréams flowing from
one country to another. This interpretation contravened the
Harmon Opinion given by the United States Attorney General
in 1895. 21 Op. 274. According to this oplnion, a nation ex-
ercised absolute sovereignty over waters within its own terri-
tory and could use them regardless of the injury inflicted on
another nation's citizens.33 It was now proposed that "the
sovereign power should not be exercised to the injury of a

friendly natlion or of its citizens or subjects, without the
eonsent of that nation."™ And it was recommended that common

law principles "so far as they are founded in justice and

equity, ought, wheré practicéble, to Ee aprlied by nations
acting in their soverelgn capacity."®4 1Tt was stated that
if there was a breach of comity the country whose citizens

were Injured could retaliate by engaging in a reciprocal

action.
Another problem engaged the attention of the Canadian
33J0int Report, C.S.P., XLVII, No. 12 (1913), Part I,
364 .

341bid., 365.
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Parliament in early 1907. This was how to force Canadian
electric power companies to provide sufficient electricity to
meet Canadlan needs before exporting to the larger United
States market. The earlier attempt to regulate by license
requirements had been dropped when existing companies were
exempted.35 The new bill, brought in January 11th for its'
first reading, levied export dutles on those companie$S fail-
ing to comply with the condltions of the license to supply
power needs in Canada, these duties to be imposed at the dis-

cretlion of the Governor in Council.56

There were members of Parliament who viewed this bill
as facilitating the exportation of power to the United States
and who wanted to prohibit all exportation, or 1limit 1t to one-
half of all power generated in Canada. The amendments sup-
porting these views were defeatéd, as was the amendment to
transfer the licensing auttrority to the Board of Rallway Com-
missioners. The bill was passed as first proposed by the new
Minister of Justice, Allen B. Aylesworth, after consultation
with Gibbons.57

During these months Gibbons sought to present a pic-

ture of a harmonious, smoothly functioning section to encour-
age sentiment for a permanent commission. Thls was difficult,

as there was a difference among Canadian members over the

55Dom. of Canada, I Parliamentary Debates (1907),

1295,
5671p14.

37Telegram, Aylesworth to Glbbons, Dec. 1, 1906,
Gibbons Papers, Vol. 5, P.A.C.
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Chicago diversion. Commissioner King and Secretary C3te went
to see Minister Hyman but he supported Gibbons.%® There was
also criticism of the Lake Erlie Dam investigation by the new
acting Minister of Public Works, Sydney Fisher, who failled to
understand why time should be spent on a project so clearly
damaging to Canadian interests.®® Later in the spring, Gibbons
talked to the Cabinet about the International Waterways Com-
mission as members did not understand its function.40

Ever present was the constant friction between Gibbons
and Secretary Cét@, a man who presumed authority while fail-
ing to carry out the routine duties of his office. coté had
a newsman's nose for ferreting out Information, as well as a
tendency to divulge commission business to cabinet members and
others. He wrote revorts without authorization and gave ad-
vice freely; it did not help that it was usually right. Most
irritating were his frejuent absences from the office to work
on the liberal journal La Presse in Montreal. His expectation
of pay for these days compounded the frustration of the scrupu-

lously honest Gibbons. The hopes Glbbons had of getting his

%8¢5te to Gibbons, Oct. 26, 1906, ibid., Vol. 2. King
gave up his seat on the commlission Feb. 5, 1997, without let-
ting Gibbons know, indicative of poor communication between
the two. CHt€ to Gibbons, Feb. 18, 1907, ibid., Vol. 5; Gibbons
to C6te, Feb. 20, 1907, 1ibid., Vol. 8; Gibbons to Ernst, Nov,

1, 1907, ibid., Vol. 8. William J. Stewart, Chlef Hydrogra-
pher of Canada, was appointed April 6, 1907.

39Fisher to Laurier, Feb. 4, 1907, ibid., Vol. 3.
Hyman was 111 for several months before his resignation Aug.
29, 1907. Hyman to Gibbons, May 22, 1907, 1bid., Vol. 5.

40G1vbons to Fisher, April 19, 1907, ibid., Vol. 8;
Gibbons to Howard, May 2, 1907, ibid., Vol. 3.
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resignation were never realized -- the political value to
Laurlier of the Montreal journalist outweighed the annoyance
he caused Gibbons.4l

The Commission by late spring was considering two
Canadlan projects which might Interfere with navigation in
the United States. But they are outside the scope of this
paper, as Gibbons was by then involved in conferences prelim-
inary to treaty negotiations. This study of his work on the
Boundary Waters Treaty must accordingly turn to a review of

his efforts as a special commissioner for the Canadian Govern-

ment.

Gibbons as Speclal Commissioner

In late January of 1907 Gibbons -received special au-
thority by an Order in Council to confer with Washington
authorities about a permanent jolnt commlssion and the esta-
blishment of principles to govern water disposition along the
boundary. Gibbons was optimistic that he could achieve some
satisfactory arrangement with United States leaders on the
use of boundary waters. This confidence arose out of his be-
lief that Canadians had suffered 1n earlier settlements with

the United States because they had not controlled negotiations.

41cHt6 to Gibbons, Feb. 2, 1906; Feb. 9, 1906; Feb. 19,
1906; Feb. 22, 1906, March 27, 1906; Co6té to Hyman, April 30,
1906; CHt6 to Gibbons, May 7, 1906; May 8, 1906; May 19, 1906;
May 23, 1906; May 29, 1906; June 13, 1906; July 12, 1906; Sept.
17, 1906; Oct. 26, 1906; Nov. 17, 1906; Nov. 23, 1906; Nov. 24,
1906; Nov. 30, 1906; Dec. 19, 1906; Dec. 21, 1906; Dec., 23,
1906, Gibbons Papers, Vols. 1-2, P.A.C.
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Hls own experience in dealing with his southern neighbors had

shown him that they would be fair if he never asked for more
then what Canada was entitled to and never took less than what

Canada should recelve.42

Upon receiving the Order in Council he requested the
Chairman of the American Section, 0. H. Ernst, to make appoint-
ments for him with the Secretary of War and possibly the Sec-
retary of State.?3 He later complied with\Root's suggestion,
forwarded by Ernst, that he get in touch with the British Fm-
bassy "in order that diplomatic courtesies be observed."44
In the first meeting with Secretary Root, Secretary of War
William Taft, and Assistant Secretary of State Robert Bacon,
Gibbons formed an unfavorable first impression of Root ~~ Mthe
shrewd American who wants all he can get without being varti-
cular about the manner of getting 1t."45 on the other hand,
he liked Taft. Perhaps this initial reaction was due to Root's
rejection of Gibbons' cherished principles and Taft's acceptance
of them. Root, of course, was the abler diplqmat and undoubted-

1y chose the course more advantageous for the United States.

42G1bbons to Fisher, April 19, 1977, ibid., Vol. 8.

4331bbons to Ernst, Jan. 24, 1907, ibid. The I.W.C. was
under the Secretary of War who had jurisdiction over boundary

t .
VERETS: 44pinst to Gibbons, Jan. 31, 1907, 1bid., Vol. 5;
Gibbons to Howard, Feb. 2, 1907, ibid., Vol. 8; Howard to

Gibbons, Feb. 4, 1907, ibid., Vol, 3.

45Gibbons to Laurier, Feb. 15, 1907, ibid., Vol. 8,
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As was characteristic of him, he had done preparatory work,
having had Special Counsel Anderson write a memorandum on the
effect of the principles on the national interest .46

Anderson pointed out disadvantages that cquld obtain
if the United States were restricted: Equal diversion for
irrigation would prevent carrying out a project in the St.
Mary and Milk Rivers in Montana; the United States had a
greater amount of water 1n the Great Lakes on 1ts side of the
boundary which should warrant special consideration in any
division of the waters; there would be loss of control over
navigable waters entirely within national boundaries; no at-
tention was given to the adverse effects of raising water lev-
els; and no guarantee was given to the Chicago diversion.47
Root, therefore, was disinclined to assent to principles
which would 1imit his bargaining position in future negotia-
tions. The decision of the conference was that Gibbons meet
with Ambassador Bryce, soon to arrive in Washington, and then
confer again with the two American Secretaries. 1In the meet-
ing with Bryce, Gibbons found him to be "alive and keen and

with an astonishing knowledge of Canadian affairs."48 Bryce

was a willing listener since he knew that the British Colonlal

46Root to Anderson, Dec. 24, 1906, Anderson Papers,
Box 68.

47 pnderson to Root, Dec. 28, 1906, ibid. This 1s a memo-
‘randum on the seven princinles sugpested by the Can. Section

to govern a treaty. Soo oeiilunob. e

48G1bbons to Laurier, March 19, 1907, Glbbons Papers,
Vol. 8, P.A.C.
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office and Foreign Office wanted "to ascertain the wishes of
Canada, and that every poséible regard will be shown to what
those needs and desires are."49

Both Secretary Root and Ambassador Bryce visited Canada
that spring, proof of the importance attached by both Great
Britaln and the United States to bringing about a change in
Canadlan attitudes.®® 1In a speech to the Canadlan Club in
Ottawa, Root dwelt on common elements in the heritage of the
two countries.®l Despite some adverse press reports on his
visit, the general impression was that the United States was
coming closer to Great Brltain, apvreciated the importance of
Canadlan friendship, and that better relations were very prob-
able .92

Throughout the spring Gibbons continued to press for
principles "which cut both ways."55 Although he spoke in Jan-
uary of obtaining these by reciprocal legislation, he thought
even then that only a treaty could settle the controversy over
federal versus state control of boundary waters.®® gHe thought

of legislation as tempvorary. Characterizing special commissions

49Canadian Annual Review, 1907, 402. From a speech by
Foreign Secretary Grey 1n the House of Commons on March 26th,

501p14., 398-402.

SlRobert Bacon and James Scott (eds.), Miscellaneous
Addresses, 157-61.

52Canadian Annual Review, 1907, 399,

53Gibbons to Aylesworth, Jan. 14, 1907, Gibbons Papers,
Vol., 8, P.A.C.

541114,
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as partisan and unsatisfactory, he was determined to get a
permanent joint cormission.®® In addition, he argued that
such a commission need not confine itself to questions on
boundary waters but could be an advisory body on all new mat-
ters and "might act in a judicial capacity in giving effect to
agreements entered into by the two countries."®6 On matters
of difficulty between the two countries, the commission could
"ascertain and report upon the facts and recommend action,"57

From the beginning, Gibbons thought of Clinton as the
person in the American Section with whom he could work. No
doubt his choice was due to Clinton's legal training, since he
saw no use in discussing some guestions with engineers.58
Glbbons had hoped that Clinton would attend his first meeting
with Root.%9 He had invited Clinton to go to Washington and
suggested to Ernst that Clinton be at his meeting with the Sec-
retaries of War and State.60 Nothing came of thls suggestion
but in May Gibbons again indicated his desire to work with
Clinton, this time through officilal channels.®l Root took up

this idea and the stage was set for their conferences, b2

55G1bbons to Fisher, April 19, 1907, ibid.

96Gibbons to Bryce, March 19, 1907, 1bid.

57Gibbons to Fisher, May 2, 1907, ibid.

5?;219. Two letters were written to Fisher on this date.
59G1ibbons to Clinton, Jan. 24, 1907, ibid., Vol, 8,
60Gibbons to Ernst, Jan. 24, 1907, ibid.

61lGibbons to Cartwright, May 3, 1907, 1ibid.

62

Root to Clinton, May 17, 1907, Dept. of State,
4934/1A.
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On the second May of his tenure as Chalrman of the
Canadian Section Gibbons had made remarkable progress in in-
creasing Canadlan power over boundary waters., Now questions
were being referred to the International Waterways Commission
for 1nvestigation and revort; the United States had accepted
the necessity for a continuous commission; the reports of the
commission were being upheld by both countrles. And Gibbons
had played an important part in a matter very dear to him, a
bill for tre control of  the exportation of electricity which
at the same time permitted Canadian capital to sell surplus

power in the American market.



III. TREATY NEGOTIATIONS: FIRST STAGE

Misunderstood Instructilons

The purpose of the meetings of the twé Commissioners
was obscured by vague instructions, was changed as ideas ma-
tured, and was misinterpreted by busy government officials.
Whether Gibbons and Clinton were supposed to prepare a re-
port on enlarging the powers of the commission for the fur-
ther study of that body or to prepare a draft treaty 1s un-
clear. Out of the confusion cyeated by the interchange of
ideas among the personnel of the three governments emerged
the Glbbons-Clinton draft treaty, due largely to the efforts
of Gibbons who was convinced that a treaty was the only way
in which Canada could obtain egual justice with its more pow-
erful neighbor.

Gibbons did have official instructions to proceed to
Washington to "endeavour to facilitate some arrangement to
carry into effect the recommendations of our Commission and
to establish a permanent joint commission."™ He did not have

specific instructions to negotiate a treaty.2 Prime Minister

lgibbons to Howard, April 13, 1907, Gibbons Papers,
Vol. 8, P.A.C.

2The Order in Council stated: "The Minister recom-
mends that Mr. George C. Gibbons. . . be authorized to go to
Washington and confer with the United States Government as to
whether arrangements can be made for leglislation on the part
of the Tnited States reciprocal with similar legislation legis-
lation of Canada, providing so far as each country 1s concerned

43
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Laurier, willing to let events shape most decisions, left in
April for the Colonlal Conference in England and left behlnd
him acting Prime Minister Sir Richard Cartwright, a man who
knew 1ittle about the Commission. Gibbons took advantage of
this break in leadership and wrote to Cartwright that the
Order in Council directed him:
To negotiate with the authorities at Washington with
the view to confirming the principles agreed upon by
our joint Commission by a treaty or legislation and
to create a permanent Commission to give effect to
these recommendations and also as I understand it to
give this permanent Commission jurisdiction of an ad-
visory character as to all matters of contention be-
tween the two countries which hereafter might arise
as to the use of international or boundary waters.
Glbbons went on to explain why a treaty was desired.
It would need only Senate confirmation; legislation could
easily be reversed later on. When Aylesworth advised Gibbons
that the Privy Council had authorized him only to prepare
legislation, he replied: "Everyone in Washington agrees that
a treaty is better.m® Aylesworth did not raise the point
agaln.
Ambassador Bryce's eagerness to cooperate with Cana-
dians may have led to further confusion. He was enthusiastic

about all the proposals made by Gibbons at their first meeting

and later wrote an ambiguous letter which, on hurrled reading,

for giving legislative effect to these recommendations, and that
Mr. Gibbons shall report to your Excellency's Government the re-
sult of such conference and what arrangements can be made with
the Government of the United States for carrying out the saigd
recommendations." Record Group 2, Series I, Vol, 1026, P.C. 33,
Jan. 14, 1907.

3Gibbons to Cartwright, May 3, 1907, ibid., Vol. 8.

4Apylesworth to Gibbons, July 13, 1907, ibid., Vol. 5.
Gibbons to Aylesworth, July 15, 1907, ibid., Vol. 8.



45

seemed to connect the boundary waters discussion with two
treaties about to be submitted to the Senate.® This may
have led Gibbons to count on the Ambassador's full support
for a treaty. But, in reality, Bryce himself was not sure

as to the procedure to be followed by Glbbons. Months later,
he wrote that he thought the Gibbons-Clinton draft treaty

was to have been "reviewsed by all members of the commission,™
before submission to the two governments.6 By that time,

however, the Commission had been bypassed and Bryce was un-

concerned about the fact.

Bryce was falthful in reporting to Canada on his
conversations with Root. But these dlplomatic dispatches
referred to many matters; without a Minister of External Af-
fairs to handle them, they turned up in various departments.
Gibbons was furious when COte learned about his meetings
with Clinton through the careless handling of this diploma-
tic correspondence.'7

Root continued to change his 1deas on how the en-
largement of the commission's duties could best be accom-
plished. At first he thought that the commission itself
should study and report "what powers might be vested in a

commission for dealing with international waters."8 By

SBryce-to Privy Council, No. 36, May 17, 1907, ibid.
Vol. 14
: 6Brycb to Gibbons, Dec. 6, 1907,.ibid., Vol. 5. .

7cHt6 to Gibbons, June 16, 1907, 1bid., Vol. 2;
Glbbons to Aylesworth, June 17, June 20, June 24, 1907,
ibid., Vol. 8.

8Enclosure in Bryce to Privy Councll, WNo. 36, May
17, 1907, ibid., Vol. 14,
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mid-May, Root decided that the commission had no power to en-
gage in such discussions and swung over to the view Gibbons
had had for many months. This was that Gibbons and Clinton
should enter into initial discussions and submit their con-
clusions to theilr respective governments.9

In elaborating on this 1dea Root envissged the two
men as consldering "the scope of the duties of the Commis-
sion, the degree of flinality which i1ts conclusions are to re-

ceive, the extent to which we shall endeavor to lay down the

principles upon which i1t is to act."10 At this time he was

not sure whether concurrent leglislation or a treaty would be
better to put these ends into effect. But at no time did he
view these meetings as anything more than very 1nformal talks.ll
In order to transfer the new commission with broader powers

into the Department of State, where it seemed to belong be-
cause of 1ts diplomatic character, Root proposed to Bryce

that there be two commisslions; the o0ld one reporting to the
Secretary of War, the new one to the Secretary of State. To
further obfuscate matters, he advised that the members of the
two commissions be the same .12

Upon being invited to meet with Gibbons, Clinton con-

fessed immediately that he was "wholly in the dark regarding

9Tb14.
10Root to Clinton, May 17, 1907, Dept. of State, 5934/1A.

1lRoot to Clinton, May 25, 1907, 1ibid., 5934/2.

l2Enclosr,ure, Laurier to Gibbons, April 23, 1907, Gibbons
Papers, Vol, 3, P.A.C.
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general purposes of the treaty and the extent of jurisdiction
of the commission,mLd Nevertheless he had some opinions. He
wanted a treaty rather than leglslation. And he thought that
the new commission should have more lawyers on 1t than the
0ld commission did.l4 But he assured Root that he was eager
for more detailed instructions.l® Gibbons remained determined
to get a treaty with principles which would apply to all sit-
uations In boundary waters and a permanent commission to en-

force them which would also serve as an advisory board on all

issues arising between the two countries.16

The Gibbons-Clinton Draft Treaty

Clinton and Gibbons were unable to get together until
mid-June: but the sanguine Gibbons wrote several times to
Clinton, suggested their meeting in Washington to confer with
"all concerned,™ and sent him a memorandum on what they were
to do.17 1n turn, Clinton criticized the memorandum for the
narrow jurisdiction given the commlission, went to Washington
to get Root's advice, and presented Gibbons with "Proposed

Treaty Clauses™ at thelr first meeting.i8

13¢11nton to Root, May 24, 1907, Dept. of State,
5934/3. 14
Clinton to Root, May 19, 1907, ibid., 5934/2,

1561 inton to Root, May 27, 1907, ibid., 5934/4.

16Gibbons to Fisher, May 2, 1907, Gibbons Papers,
Vol. 8, P.A.C.

17Gibbons to Clinton, May 20, 23 (2 letters on this
date), 27, 1907, 1ibid.

18¢11nton to Gibbons, May 24, May 28, 1907, ibid.,
Vol. 5.
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Gibbons saw Root's hand in these clauses: A commis-
sion of four members, two from each country, would immediate-
ly choose a permanent arbltrator to settle any difference
which might arise; all questions referred to the commission
would be settled on the "particular circumstances which may
arise in each case™; and these decisions could only be en- #
F

19

forced through concurrent legislation. The jurisdiction

of the commission would cover boundary waters, streams flowing

L=

from one country to the other and tributaries of both, with

rE
-

the St. John River specifically excepted. Free navigation
for citizens of both countries on all the Great Lakes and
the St. Lawrence River ®"from its source to the ocean" was to
be allowed. There would be no diversion or obstruction of
boundary waters or waters flowing from one country into the
other without just compensation as determined by the com-
mission; the paramount right to divert water for domestic and
sanitary purposes and for service of locks for navigation was
recognized; in case of diversion for the generation of power,
there was to be equal division between the two countries,
And, finally, the commission was to make 1ts reports to the
Secretary of State and a corresponding Canadian official.20
Gibbons saw that the selection of a standing umpire

would defeat the whole object of a joint commission; 1t would

lgFirst Draft of Treaty, ibid., Vol. 14. Clinton d4id
not submit this to Root before presenting 1t to Gibbons.

201p14.
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encourage reliance upon an umpire.2l However, he was hopeful
of getting his own way quletly if some 1ssue did not arise
"which would set the heather on fire."22 He submitted his
treaty clauses to Aylesworth and Cartwright for suggestions
before forwarding them to Clinton.23 pe eventually managed
to discuss them with the peripatetic Bryce, then enroute from
Oklahoma to Enp;lamdﬁ4

These clauses did not seem to differ much from Clin-
ton's and often used the same phraseology. Yet the minute
differences were fundamental ones. There was to be a six-
member commission which would c¢all upon an arbitrator or ar-
bitrators only if a commission majority could not reach an
agreement; the maximum amount of water to be diverted by each
country from Nlagara Rlver was specified; the consent of both
countries would be necessary for diversion or obstruction of
boundary waters or rivers crossing the border; and the com-
mission was given power to delineate the boundary line through
the lakes. Where irrigation diversion was permitted, the
rights of each country and of its citizens "must be equitably
protected."2® Waters could not be polluted to the injury of

health or property in the other country, and the boundary

2lps clinton, July 13, 1907, ibid., Vol. 8.

22Gibbons to Aylesworth, June 20, 1907, ibid.

23Gibbons to Cartwright, June 27, 1907, 1bid.

24Y4oward to Gibbons, July 4, July 10, July 24, 1907;
E. Marion Bryce to Gibbons, Aug. 15, 1907, ibid., Vol. 5.

25Gibbons' revision of Proposed Treaty Clauses for-
warded to Clinton, Aug. 30, 1907, ibid., Vol. 14,
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waters included the Columbia River, as well as the bodies of
water enumerated by Clinton. In early September Gibbons
added a final article which gave the commission power to
render advisory reports on all matters of difference between
the governments. The St. John River was not mertioned be-
cause Gibbons thought that the diplomats could settle that *
{ssue later .26

Clinton objected to "certain fixed principles. . .

which will become the rigid law of the two countries."27 |

He thought that this procedure left no scope: -
For the adjustment of differences by the commission,
and will deprive it of all power to adjust the rights
and Interests of parties concerned, to the particular
circumstanrces which may arise In any case, for the
commission will have nothing to do but to apply the

fixed rules laid down without regard to circumstances
which may make them inapplicable.<B

Yet he did not want to "vest the Commission with too
great powers™ and in his version he made Congressional action
necessary to enforce commission decisions although he saw such
legislation "forthcoming, almost as a matter of course,"<®
It appears that his objection to Gibbons' draft concerned the
freedom of the commission to act without any restriction by

Congress., In the final draft, reached in one more meeting,

Gibbons accepted concurrent legislation for the police powers

26Gibbons to Clinton, Sept. 3, 1907, ibid., Vol. 8.

27¢1inton to Gibbons, Aug. 14, 1907, ibid., Vol. 5.
<81p14.

29Gibbons-Clinton Draft Treaty, ibid., Vol. 14,
See Appendix J.
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of the commission.®©® This was the only change from Gibbons!'
version.

Gibbons, pleased with the draft treaty, wrote to
Laurier that he had not surrendered on any material point.51
It is not surprising that he and Clinton reached a compromise
so easlly. They were accustomed to discussing commission
matters objectively within a framework of common legal termi-
nology and arriving at conclusions acceptable to both sections.
Each respected the other's opinions and viewed the draft trea-
ty as a tentative proposal to be further developed. They con-
tinued to exchange 1deas and later submltted amendments. There
was a mutual consideration of public Interest by both men and
kindred beliefs about social responsibility.

Astute Cansdisn leaders made two suggestions. Laurier
saw the danger 1in defining the St. Lawrence River from the
forty-fifth parallel to the sea as a "boundary water.m®2 ang
Bryce took exception to the overlapping of this treaty with
the Delimitation of Boundaries Treaty.35 There was 8lso
strong pressure in both countries to develop power in Niagara

River below the falls; Gibbons thought it politic ™not to pre-

clude ourselves from further development there 1f 1t should be

301bid.

3lGibbons to Laurier, Sept. 24, 1907, 1bid., Vol. 8.

52L,aurier to Gibbons, Sept. 26, 1907, ibid., Vol. 5.
33gibbons to Clinton, Nov. 26, 1907, ibid., Vol. 8.
The Delimitation of Boundaries Treaty on a survey of the en-

tire boundary was sent to Ottawa in May. Aylesworth to Gib-
bons, July 13, 1907, ibid., Vol. 5.
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found advisable . "3% These changes were Incorporated in amend-
ments and sent to the two governments.35
Gibbons hurried to Washington 1n December to get quick
acceptance of the treaty but ran into opposition. He found

that Root had not given up the idea of special commissions for

specific problems although, as Gibbons put it, "No one knows l
d "36

‘ b

better than Root knows that special Commisslions are a frau

He characterized Root as "keen, agressive [@id and not over

]

scrupulous," a man who wanted "all the advantages he can get."37

Another person took an unfavorable attitude towards
the treaty. This was Special Counsel Anderson who, up to now,
had drafted all Root's treaties and memoranda relating to
Canada. Rejuested to evaluate the draft, he turned in a
generally negative revort.®8 He noted that banks, shores,
and tributary streams of boundary waters were not generally
thought to be under international law. He gquestioned whether
Gibbons!' principles furnished any guldance on the use of waters
tributary to boundary waters or of streams crossing the bound-

ary, leaving the commissioners "free to adopt thelr own ideas

54Gibbons to Bryce, Dec. 2, 1907, ibid., Vol. 8.

35¢1inton to Root, Dec. 3, 1907, Dept. of State,
5934/10.

36G1ibbons to Laurier, Dec. 16, 1907, Gibbons Papers,
Vol., 8, P.A.C.

37 1bid.

38Report on the Draft Treaty Relating to Internationsal
Boundary Waters Proposed by George Clinton and George Glbbons,
transmitted to Root Dec. 9, 1907, Anderson Papers, Box 68,
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of justice and equity in the decision of questions arising
thereon which practically amounts to a power to legislate.™
As he saw 1t, the principles "tend rather to raise questlions
than to settle them™ and falled to set priority in water
uses.,

Anderson also pointed out that the consent of both
countries would still be required for other diversions;
hence the need for speclal agreements was not eliminated.
There was no provision made for the enactment of special
legislation and he doubted whether the Senate would approve

a treaty which conferred unprecedented powers on another body.

He thought that federal and state laws were adequate in all
cases except where waters were divided by the boundary. He
could see no reason to permit Canadians free navigation on
Lake Michigan without a similar concession from them. And
there was no provision for possible injury resulting from
elevation of water levels by dams. It was his conclusion
that the commission should be given jurisdiction only over
contiguous boundary waters, based upon specific principles
decided upon by the two governments, with a stipulated pri-
ority among these plus allowance for local conditions,39
He later suggested that at Nlagara, the United States

should not permit an export tax to be imposed by Canada on

any power generated in boundary waters,40

391biq.

40pnderson to Root, Jan. 30, 1908, Dept. of State,
5934/13-17.
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The Canadians were adamant in wanting "principles

which shall govern everywhere."41 Root had no doubt foreseen

this trend and had tried in June to get Canadian approval of
an irrigation project in Mcontana. At that time he had handed
a fourteen-point paper to Bryce to be used as a basis for agree-
ment. The project provosed the diversion of water from the St.
Mary River 1n Montana into the Milk River, which also began
in Montana, flowed into Cenada, and then returned to the nited
States, at which point the water was to be used for irrigation.
The gist of the paper was that Canada would not use the water
diverted Into the Milk River while it flowed through Canada,.??
Even earlier, Bryce had commented, in reference to
this project: ™It would be a pity. . . to prejudice in any
way such action as a reconstituted Commission might take in
the case of the river."*® He made no official comment on it
in June. Now in December Laurier questioned Gibbons why all
such boundary irrigation projects could not be handled by the

commission.44

Gibbons replied that they could, and so could
boundary delineation through the lakes. But, he added, "The

matter will fiddle along month after month, if left to the

4lgibbons to Laurier, Jan. 8, 1908, Gibbons Papers,
Vol., 8, P.A.C.

42y0, 88, June 15, 1907, Dept. of State, 5150/1-2.

43ppyce, No. 134, June 7, 1907, Gibbons Pavpers, Vol.
14, P.A.C.

441 surier to Gibbons, Dec. 9, 1907, ibid., Vol. 3.
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British Ambassador, and I very much doubt even then of his
being able to accomplish anything."5 He was convigced that
Canadians should meet with Americans without the intervention
of Engllshmen.46

Laurier modified these ideas. He proposed to Bryce
that, instead of six separate commissions proposed in the
three treaties under negotiation, there be only one, the per-
manent Waterways Commission, which could supervise the Milk
River project, and the marking of the boundary through the
Great Lakes, as provided in the Delimitation of Boundaries

Treaty.47

Laurier did not agree with Gibbons on direct nego-
tiations with the United States leaders without British help.
Yet he d4id want a Canadian to enter into the formal talks,

In his letter to Bryce, he pralsed the "active and energetic"
Gibbons who, "familiar with all the aspects of the question
and f{wit}) his thorough knowledge of all local conditions,™
would be of great assistance to Bryce in clinching matters

to a prompt and definite issue.48 Bryce included Gibbons in

his next visit with Root.

45Gibbons to Laurier, Dec. 21, 1907, ibid., Vol., 8.

46Gibbons to Laurier, Jan. 8, 1908, ibid.

*1p14.




The Root (Anderscn) Draft Treaty

Early in January, Gibbons and Laurier knew that the
Gibbons-Clinton draft treaty was not going to be.sent to the
Unit;d States Senate.4® Root saw no possibility of its being
passed in 1ts present form. No one knew better then he what
would be acceptable to the Senate, Since 1905 he had had an
invitation to attend the weekly sessions of the Committee on
Foreign Relations,.90

Canadians hoped that the amendments which Root pro-
mised would improve the treaty's chances of approval.51
These amendments proved to be an entirely new draft treaty.
The work of Special Counsel Anderson, it provided for a joint
commission of inquiry of six members who, after taking oaths
to "carefully and impartially examine all questions,™ were
to Investigate all matters of difference along the common
frontier referred to i1t by the two governments, conduct hear-
ings, and turn in majority, minority, or separate reports,
according to the sentiment of the members. These reports

and recommendations were not to be regarded as final deci-

sions or as arbitral awards.°?

49Grey to Laurier, Jan. 8, 1998, Laurier Papers, Vol,.
733, P.A.C.

5OPhilip C. Jessup, Elihu Root (Wew York, 1938), I,

544-450
SlGibbons to Bryce, Jan. 6, 1908, Glibbons Papers,
vol. 8, PvoCo

S2Dept. of State, 5934/18a.
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Bryce, representing Canadlan wishes in negotiations
with the United States, gave Root arguments for the strong
and impartial permanent commission of the Glbbons-Clinton
draft. Such a commission, he argued, would either handle
arbitrations based on principles or "in a give and taeke spirit
having regard to local circumstances."®® But Root did not
think the time was ripe for setting up principles, as he saw
many unexplored questions which had great éignificance for
water disposition. Bryce at least wanted to get the duties
of the proposed commission of inquiry enlarged to all ques-
tions needing arbitration between the two governments; also,
if minority reports were prepared, that all commissioners
would see these. Root agreed to both points. His concur-
rence supported Bryce's feeling that, if it were not for the
"practically irrepressible" Senate, he could dispose of all

outstanding negotlations in a week with Root and the Presi-

dent .55
On his scheduled trip to Canada, Bryce hoved to get
a final draft of the Treaty acceptable to all parties. 1In

February, still hoping to get the two sides to agree on some

compromise, he telegravhed Gibbons to come to Washington.

Gibbons dropped everything and hurried once more to that city,

53Bryce Report, Feb. 3, 1908, Dept. of State,
5934/78-80.

S41p14.

55Grey to Laurler, Jan. 8, 1908, Laurier Papefs, Vol.
733, P.A.C.
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determined that it would not be through any neglect on his
part that negotiations failed.®6 He promised Laurier that
he would hold firm to only tvo conditions -- principles and
a permanent board. On his aﬁrival he found out that the new
draft treaty omltted principlLs and made the commission an
ineffective advisory body, with no powers of final decision
and enforcement.

Gibbons met twice with Root and Bacon, one of these
times without Bryce. Root had returned "to his old idols,"57
"How petty he can be,"™ was Gibbons' reaction to Root's argu-
ment that Canada had departed from the principle of equal 41-
version at Niagara.58 But he allowed no personal feelings
to mar the accord he had worked so hard to build. Root had
conceded the marking of the boundary line through the Gréat
Lakes by the commission. And he had iIncluded all matters
elong the common frontier.59 Gibbons argued persuasively
that the only way to remove boundary waters from politics on
both sides of the border was to establish principles and a
permanent commission with power to make decislions. His own
convictions were reinforced when Asslistant Secretary Robert
Bacon supported nim.6% on the principle of injury to another

country's private and public interest by stream diversion,

56@ibbons to Laurier, Jan. 31, 1908, Glbbons Papers,
vol. 8, P.A.C.

57&-1_@.
581p14.
59 1r1r
60

Gibbons to Laurier, Feb. 11, 1908, ibid.
Ibid.
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Gibbons made the point that it did not matter how it was
settled, whether each country diverted to the injury of the
other country, or the reverse, as long as the principle was
uniformly applied. When he left Washington thils time, he
was sure that Root understood the Canadian determination to
stand firm for their rights. He asked Laurier if he thought
Canada should accept the half-loaf offered by Root.61 Op-

timistically, he added that he thought they were "nearer

then ever before to a proper understanding.m6?

6lgibbons to Laurier, Feb. 11, 1908, ibid.
62

Ibid.



IV. TREATY NEGOTIATIONS: SECOVD STAGE

Root and Canadian Firmness

As Secretary of State, Root saw the main object of
diplomacy, "To keep the éountry out of trouble. . . in the
right way."l In pursuit of the national interest, he was
logical in his ideas, disciplined in expression, controlled

2 A

in actions, and never showed excitement or annoyance.
meticulous worker with perfectionist goals, he spent long
hours of preparation, often to the point of physical and
mental exhaustion.® As a result of his labors, his mastery
of diplomatic issues was superb. Typical was his first meet-
Ing with James Bryce as the new British Ambassador, when his
resumé of the position of botH countries was so thorough that

Bryce realized his own understanding of his country's policy

was inferior to that of Root's.4

1Philip C. Jessup, Elihu Root (New York, 1938), II, 4.

2This 1s based on a description of Root given by Esmé&
Howard in Theatrewgf_;ggg_(Boston, 1936), 139, which 1s quoted
by Jessup in Root, II, 86.

6Ibid., I, 1é6l.

41p14., 1II, 85-86.

60
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The settlement of issues with Canada was an adminis-
trative policy carried out mainly by Root. It is impossible
to determine whether he was following President Roosevelt's
wishes or his own, as the two men worked in close collabora-
tion during this period. Root went over every important speech
made by Roosevelt between 1901 and 1909, yet gave credit for
all policiles to his superior.® But Root's attitude through-
out their association remained that of a more mature person
towards a man who was thirteen years younger than himself and
often needed counsel.®

Roosevelt wanted good relations with the Canadlians and
yet managed to offend Laurier in early 1908 with what Laurier
called a "smart Yankee trick."7 As a result, Laurier was re-
luctant to concede anything to Americans, whom he viewed as

"selfish, self¥seeking and as caring onlj for Canada 1in so far
as it may serve their own purpose to be friendly."a This atti-
tude slowed up progress towards a treaty when time was running

out,

S1bid., I, 470.
61b1d4., I, 191.

7Laurier sent William Lyon Mackenzle King to Washington,
at Roosevelt's request, on the problem of Oriental immigration.
He was furious when Roosevelt's letter acknowledging the visit
twisted the request and a proposed mission to Britain so that
the initiative appeared to come from Canada, along with other
mistakes. This necessitated a third visit b¥ Kin§ to get this
letter marked 'private and confidential' so that It could not
be used in any future parliamentary investigation. R. Macgregor
Dawson, Willlam Lyon Mackenzie King (Toronto, 1958), 155, 158.

. 8King recorded these views of Laurier's in his Diary,
ibid., 154.
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Influential American senators were becoming impatient
about the delay in the approval of the application of the
Minnesota Canal and Power Company, the St. Mary and Milk

° And Root saw

Rivers project in Montana, and other matters,
a chance to resign the Secretaryship when Roosevelt would leave
office in 1909.lO So chances for ratification of a treaty
might be less favorable after that. Nevertheless, time had

to be spent in reassessment of positions and in working out
acceptable solutions to the outstanding issues.

Laurier made sure that irrigation problems in cross-
boundary waters were considered within the domain of the com-
mission by both the Canadian aﬁd American sections.ll There
also arose a difference of opinion between the British and
the Canadlians on powers of the commission. Charge d'affaires
Esmé Howard wrote to Grey that a commlission to settle all fu-

ture questions was impossible of attainment but he predicted

that a Canadian head of any kind of commission would naturally

For example, Senator Knute Nelson of Minnesota wrote
to Root about the damage done in his state by the Canadian
dam in the Roseau River. Root to Anderson, Jan. 7, 1908,
Anderson Papers.

10The social obligations had proved too onerous for
his wife and he himself had spent several weeks in a sani-
tarium the preceding summer. Jessup, Root, II, 138; I, 505.
11

Laurier to Gibbons, Jan. 27, 1908, Gibbons Papers,
Vol 13, P.A.C.; Gibbons to Laurier, Jan. 31, 1908 (two

letters of this date), ibid., Vol. 8,
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become important as an adviser on Canadisn gquestions to the
British Embassy in Washington.l2 fThe Canadians made no reply
to this.

Root tested the unity of the Canadians and the British
when he sent Bryce a memorandum, stating that he was golng to
approve the Minnesota application, as the company's proposed
remedial works removed any cause for objections.ls As Root
polnted out, the company would take a year to work out 1its

preliminary plans; in that time the two countries, either to-

gether or separately, could continue study of a general im-
provement plan for Ralny River.l4
Bryce protested. Overruling the decision of the Com-

mission on this matter ™would tend to prejudice the prompt and
easy settlement of other boundary questions between the two
countries."5 g pointed out that the year's grace would not
be that in fact, since the company would thus be given sup-
port for 1ts plan. Root 4id not go ahead with approval but
the company attorney kept reminding him of the application,l6
It was apparent that, despite differences over the type of

commission needed, the Canadians and British were in close

125oward to Grey, Feb, 28, 1908, Laurier Papers, Vol,
733, PQA'CQ

13Root to Bryce, Jan. 13, 1908, Dept. of State,
1718/34-35,

141p14,
15ppyce to Root, Jan. 21, 1908, ibid., 1718/38.

160, H. Simonds to Root, Aoril 8, 1908, ibid.,
1718/42; May 30, 1908, ibid., 1718/43, -
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agreement,

The Canadians, through Howard, let the State Depart-
ment officials know that, 1f the tables were reversed, the
United States would want to know the nature of the proposal,l”
The answer was that such an inquiry should be asked for for-
mally. A communication was drafted by Gibbons and Aylesworth
on the subject of boundary waters and, after a delay in
Ottawa, was finally sent on to Washington in late March,18
It was immediately forwarded to Anderson who, in turn,
drafted Root's formal reply which was not sent to Bryce until
the summer,l®

Canadians again stated their support of principles
apnlicable all along the boundary with a permanent commission
to enforce them, with the added provision that, if the United
States could not accept the suggested principles. they should
submit their own.20 Anderson defined the essential difference
between the two draft treaties as one of the commission's

final authority. He objected to a commission deciding policy,

17Howard to Grey, Jan. 28, 1908 Laurier Pabers, Vol.
733, P.A.C.

18Gibbons to Aylesworth, March 13, 1908, Gibbons
Papers, Vol. 8, P.A.C.; Aylesworth to Gibbons, March 17,
1908, ibid., Vol. 6.

19rart of vroposed note to British Ambassador,
Anderson Papers, Box €8.

20Grey to Bryce, n.d., sent with minor changes to
Root, March 23, 1908, The first memo 1is 1n the Glbbons
Papers, Vol. 14 P.A.C.; the second 1s in Sen. Doc. Wo. 118,
85th Cong., 2nd Sess. A—
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making concessions, and using discretion in such matters,
since these were part of treaty-making vpowers belonging to
the President.
Anderson contended that principles should distinguish
between national rights in boundary waters and in tributary
waters, as well as In waters flowing across the boundary,

There should be a distinction, he thought, between temporary
and permanent diversions and a determination of priority in

water use for navigation, canals, sanitation, irrigation,
power and domestic demands, dependent upon local conditions.
In addition, there should be a limitation set on the total
amount to be diverted on each side of the boundary, and con-
ditions srould also be established on miscellaneous matters,

such as raising water levels, constructing remedial works,

and storing water. The justification given for the suggested
commission of inguiry was that it would find out what prin-
ciples should be established by reviewing a number of cases,2l

In February, Root submitted a tentative treaty deal-
ing with Niagara diversion alone, indicative of its signifi-
cance.22 This draft treaty gave the United States a larger

amount of water than heretofore, plus the use, export tax-free,

of one-half of the power generated by Canada on the amount

——— iees it s e e amme e e s memr - e e = e e e e = e ememm o e e m— et e et w—

21Draft of proposed note to British Ambassador,
Anderson Papers, Box 68. This note was sent by Root to
Bryce in June, 1908.

22Root to Bryce, Feb. 15, 1908, 1bid. Enclosure,
Memorandum for the Provisions of a Convention for the Pre-
servation of the Falls and the Rapids of Niagara River,
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in excess of the United States total. No Canadian cémment
was made officlially on this draft treaty, Gibbons faced ano-
ther o0ld oroblem when a bill was introdumed in the House of
Representatives to grant permanent water rights in the Sault
Rapids to a Michigan electric company.23 He asked 0. H. Ernst,
Chalrman of the American Section, to speak to Congressman
Theodore Burton on the matter.24

In May, Laurier inguired of Gibbons, "Anything new?"25

Bryce also felt the tension of inaction and raised the ques-
tion of formal discussions on a treaty with Root, 26 Root was -
agreeable but 1l1lttle progress could be made as neither Bryce

nor Root had anything new to offer. Root reiterated his po-

sition; the Senate would not accept principles which had not

been developed out of cases examined by a commission of in-

quiry. Bryce, 1in his reports to Governor-General Grey, also

supported a commission of inquiry, arguing that eventually

it would become very effective in the settlement of disputes.27

But he was powerless to proceed along these lines without a

new directive from Ottawa. WNone was forthcoming.

——— e e e e e — ——— e - =

25N, W. Rowell to Gibbens, March 19, 1908, Gibbons
Papers, Vol. 6, P.A.C.

24

Gibbons to Ernst, March 24, 1978, 1ibid,., Vol. 8,

25May 6, 1978, 1bid., Vol. 3.

26ppryce to Root, May 5, 1908, Dept. of State, 5934/21.

27Grey to Laurier, July 23, 1908, Laurier Papers,
Vol. 733, P.A.C.
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After several fruitless meetings, Root welcomed the

suggestion that Gibbons enter the discussions.28

Bryce hoped
that Gibbons could come up with a solution to the Minnesota
matter. Laurler had complete confidence in Gibbons in this
"most delicate matter,™ and Bryce left Washington on a sched-
uled trip through the Great Lakes.2®

The Canadian position on the adoption of principles
was as strong as ever. Aylesworth advised Gibbons that he
should not accept half-way suggestions. Gibbons was confi-
dent of success "if we have the nerve and self-respect to
maintain our position."SO To Bryce he wrote: "They have got
to be taught to play the game fairly,™l gibbons still saw
Root as a "clever quibbler" who sought advantage by keeping
matters in Man indefinite shape™ while placing the blame on
the "wicked Senate,"32

This meeting of Gibbons wlth Root, Assistant Secre-
tary Bacon, and Special Counsel Anderson was successful, It
was agreed that principles to be applied by a joint commis-

slon should be adopted, with the exact arrangement to be

P

28Bpryce to Gibbons, May 22, 1908, June 8, 1908,
Glbbons Papers, Vol. 3.

29Laurier to Gibbons, June 9, 1908, ibid.; Bryce to
Gibbons, June 8, 1908, 1bid.

SOGibbons to Laurier, June 13, 1908, ibid., Vol. 8.

31G1bbons to Bryce, June 13, 1908, 1bid.

52Gibbons to Laurier, June 13, 1908, 1ibid.
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worked out by Anderson and Gibbons.ss

It may have been the
concessions of Gibbons in a preliminary memorandum which
moved the discussion to this point.54 In his memorandum he
specifically exempted irrigation cases from the principle of
equal diverslon, and was willing to change his previous opin-
ion on the Treaty of 1842.95 He also proposed that the trea-
ty be subject to termination on one year's notice. On the
problems of obstructions and diversion in cross-boundary
streams, he suggested that charters be obtained from each
government in order to protect public and private interests
in both.%% Lake Michigan and Georglan Bay were to be included
in the Great Lakes waters open to navigation by both countries.
And the commission would investigate and report upon all mat-
ters referred to it.

Gibbons argued that unless the commission was given

"governing principles and power to make final decisions," it

would "become a farce."7 Applicants turned down by the

33Gibbons to Laurier, June 22, 1908, 1ibid.

54Memoranda for Mr. Root, Dept. of State, 5934/31.
Received by the Secretary of State June 18, 1908,

55Infra, 33-34.

36ynknown to Gibbons, Anderson had written to Root

June 2nd that a solution to this problem might be to treat

any damage in the other country caused by diversion of a
cross-boundary stream as if 1t occurred within the country

where the diversion took place. Anderson Papers, Rox 68,

37\Memoranda for Mr. Root, Dept. of State, 5934/31,
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comnission would only put pressure on their own governments.
He argued that the two countries would have to work together
to control use of the water, He gave an example. The Cana-
dian Section had recently rejected an apvlication of a Canadilan
company to divert water from Lake Erle across Canada to Lake

Ontario. And he asked what the consejuences might be if the ‘

two countries did not work together on such problems. The

-

warning was clear to anyone familiar with shallow Lake Frie ' P

and 1ts importance iIn the Great Lakes system,

P

But the conference was a strain on the patriotic
Gibbons who had to listen to a long harangue by Root Mabout
the unfriendly attitude thre Canadians had assumed towards the
Americans for many years in Parliament ard through the nublic
press."8 1p writing to Laurler, Gibbons elaborated:

He broke out and talked for fifteen minutes about
the unfriendly attitude that had been displayed by
Canadians generally towards the United States for
many years, not only in the Press, but on the floor
of the House and at publlc banquets. Fe said that
one party seemed to vie with the other in saying
nasty things and all seemed to imply that the Ameri-
can people had always over-reached them heretofore
and were lying in walt to do so again.

He spoke about the freedom with which people,
who had not resumed "responsibilities™ of a nation,
were able to talk. He sald that it was unbearable;
denied that we had been put to any unfair disadvan-
tage by the Alaska award or by the Webster-Ashburton
Treatye.

He was quite excited through the whole of his
harangue and had evidently prepared this speech for
my benefit and to be delivered in the presence of

——er e [pr— e — o ——— - -

38Gibbons to Bryce, July 3, 1908, Gibbons Papers, Vol.
8, P.A.C.
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Mr. Bacon and the others who were there,39

Gibbons did not reply in kind but told Root that
what he said showed that irritation did exist -- which was

only another reason why a different course of action should
be adopted. Root agreed and plans were then made for Ander-
son and Gibbons to work together on thi1s.40 oo Laurier's

inquiry as to the seriousness of Root's attack, Gibbons
wrote that it was real enough, caused by his having "to recog-

nize the existence of another power on this continent having
equal rights,™ and that it was hard for Root to accent our
"joint control‘of the Great Lakes system for all time to
come, "4l

Both Bryce and Howard advised Canadlan leaders to
accept a commission of inquiry at the time when Gibbons per-
suaded Root to agree to principles and a permanent board to
enforce them, as well as other concessions, such as ovening
Lake Michigan to navigation by the Canadians.42 Thus Gibbons
proved his point that Canadians should represent Canada in

international affairs.

e e e e et ve e ——————— e o et

395u1y 6, 1908, 1bia.
#01b14.

“1laurter to Gibbons, July 8, 1908, ibid., Vol. 3;
Gibbons to Laurier, July 9, 1978, ibid., Vol, 8%,

42Gflbbons to Howard, July 30, 1908, ibld., Vol. 8;
Grey to Laurier, July 23, 1908, Laurier Papers, Vol. 733,
P.A.C.; Howard to Gibbons, July 26, 1908, Gibbons Papers,
Vol. 3, P.A.C.
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The Gibbons-Anderson Draft Treaty

—— e ot e =

New York was the scene of the first meeting of
Gibbons and Anderson in late August.43 Gibbons was jubilant
in his revort of the treaty discussed by the two. It will
establish "our position as a nation more effectually than
anything that has been,"44 He wrote that, although the
treaty was very broad in its terms, it was sure of passage
through the Senate since Root was virtually a member of the
Committee on Forelgn Relations =-- according to Anderson.
Laurler agreed that such a treaty "would be the greatest
benefit ever bestowed on Canada during the last fifteen

45

years,™ but that it would have to be turned down. He had

Just received Root's dispatch rejecting principles and a
treaty would not be acceptable in Canada without them. He
asked Gibbons to draft a reply to Root's paper.46

It was up to Gibbons to clear up the matter, to ex-

plain to Laurier that his interview with Root in which an

43Gibbons called on Anderson 1n New York City in
late July when Anderson was on vacation. Anderson to
Gibbons, July 31, 1908, ibid., Vol. 6.

44Gibbons to Laurler, Aug. 25, 1908, ibid., Vol. 8.

451aurier to Gibbons, Aug. 28, 1908, ibid., Vol. 3.

461b1d.



72
agreement on principles had been reached, had come after
Root sent the letter in which he rejected principles.47
Gibbons advised not resvonding to thls since, as he expressed
it, "It is a good deal better to let him come down easily

than to attempt to force him off his perch,"48 Laurier

agreed that sllence on the matter was best.49

Meanwhile Root had received Anderson's draft treaty
but thought 1t necessary "to talk with some of the Senators
about it before we take any steps towards committing our-
selves."®0 Root's request meant that Anderson had to write
to Gibbons that he was “unexpectedly delayed in completing
the draft," and later, that the delay was caused by Root's
slowness in approving the draft .ol Gibbons saw no danger in
this delay. Hls elation sang through his letters. The

treaty was "the greatest advance ever made by diplomacy" and

would prevent these two peoples from getting:

Up a decent sized row 1f they wanted. The Court
would suppress all natural desires 1n this regard.

7
Gibbons to Laurier, Aug. 31, 1908 (3 letters of
this date), 1ibid., Vol. 8.

4BIbid.

497 qurier to Gibbons, Sept. 12, 1908, ibid., Vol. 3.

50Root to Anderson, Sept. 2, 1908, Anderson Papers,
Box 68,

51
Anderson to Gibbons, Sept. 4, Sept. 9, 1908,
Gibbons Papers, Vol. 3, P.A.C.
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Its advantage to us 1i1s unlimited. The United

States 1s blg enough to be honest. If they accept

this proposal 1t will mean that they are willling

to renounce the advantage which their size gives

them and accept the better and more chivalrous po-

sition of fair dealing.©S2

He saw a permanent board removing from the realm of
diplomacy "a lot of comparatively trivial matters which,
small as they are, without such machinery would be constant
causes of friction."®® And he now saw Root as "a man of
great ability. . . . With a stupid man there would have been
no hope, but a clever one must come to the conclusion which
we desire."®? pjis optimism declined when he heard nothing
from Anderson for over a month. In November, to Bryce's
inquiry, preliminary to his discussion with Root, on treaty
negotiations, Gibbons had to admit ignorance about the points
which were holding up progress, since he thought agreement
had been reached on all major ones.55

In Washington, the draft treaty was being scrutinized
and analyzed by several persons. On record is the praise of
Third Assistant Secretary of State Alvey A. Adee for the care,
thought, and research it showed, and for its practicality,

along with a recommendation for the clarification of some

52G1bbons to Howard, Sept. 10, 1908, ibid., Vol. 8.

53G1bbons to Howard, Seot. 22, 1908, ibid.
>41b14.
55

Gibbons to Bryce, Nov. 2, 1908, ibld.
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vague phrases by the department solicitor.56 Also, Ernst
was questioned about the maximum diversion permitted at
Chicago and whether any other diversion wes possible in the
Great Lakes system which would materlally affect water

levels.57

The answer to the first question was that the
Chicago dlversion was set at 333 1/3 cubic feet per second
for 100,000 people; therefore, it could be increased with
population growth, 1.e., 20,700 c.f.s. for a population of
six million, and so on. The answer to the second question,
in essence, was that two other possible diversions would
affect levels: across the Nlagara peninsula in Canada, and
diverting those waters naturally tributary to Lake Superior

into Hudson an.58

Gibbons finally recelived a telegram from Anderson
on November 8th, forwarding draft provisions on Niagarsa,
and a few days later, the draft treaty 1tself.%9 The pro-
posed treaty followed Anderson's ideas as stated in his

60

memorandum., Boundary waters were defined as waters

through which the international boundary passes and "the

56A. A. Adee to Root, Oct. 9, 1908, Dept. of State,
5934/44-45, .

57Anderson to Ernst, Oct. 30, 1908, Anderson Papers,
Box 68.

58Ernst to Anderson, Nov. 3, 1908, 1bid.

59Telegram, Anderson to Gibbons, Dept. of State,
5934/56A; Anderson to Gibbons, Nov. 12, 1908, Gibbons Papers,
VOIO 5, P.A.CO

6OInf'ra, 65.
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navigation of all such waters shall forever remain free and
open." The right of navigation was extended to Lake Michlgan
and canals connecting boundary waters Mas long as this treaty
shall remain in force."6l

Article II reserved to each country exclusive juris-
diction and control over the use and diversion of waters in
its own territory which flowed across the boundary or into
boundary waters. Any damage done through interference with
or diversion from these waters was to be handled as i1f such
injury or damage took place within the same country as the
diversion,

The International Waterways Commission was to have
six members, three to be avpointed by the President, by and
with the advice and consent of the Senate and one of these
was to be a lawyer and one an engineer. The manner of Ca-
nadian appointment was left blank. Outside of government
works for the improvement of navigation, no diversion or ob-
struction of boundary waters was to be made unless anoroved
by the commission, which was to be governed by the rules of
"equal and similar rights™ in the following order of prilority,
subject to special agreements and local conditions:

(1) Uses for necessary domestic and sanitary purposes.

6lmhe United States claimed to have terminated Cana-
dian right of navigation on Lake Michigan, based on Article
XXVIII of the Treaty of 1871, by the Special Message of Presi-
dent Harrison to Congress Feb. 2, 1893, Richardson, Messages,
XIII, 5770-781.
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(2) Uses for navigation, including the service of

canals for the ourposes of navigation.

(3) Uses for irrigation and for power purposes; and

among the latter uses, those involving temporary di-

versions shall have precedence over those involving

permanent diversions of such waters.62

There was to be no pollution on elther side to the
injury of health or property in the other country; remedial
works were to be under the supervision of the commission
with protection and indemnity of interests. Majority re-
ports, or separate if necessary, were to be made, and the
two governments would adjust any matters of difference and
then write a protocol for the commission to carry out.

Questions along the frontler could be referred by the gov-

ernments for reports. Miscellaneous matters, such as meet-
ing place, oaths, salaries, and public hearings were also

provided for. Special agreements on Niagara, St. Mary and

Milk Rivers, and the Chicago Drainage Canal were to be in-

cluded in separate articles,
This draft treaty showed Anderson's ability to

draft international proposals, based on his years of expe-
rience and study of international law. It was closely rea-
soned and admirably written. The treaty followed the gen-
eral lines of the Gibbons-Clinton draft but the changes were
significant. The jurisdiction of the commission was re-
stricted to boundary waters and to future uses of cross-

boundary waters. Principles to be applied by the commission

62Draft, International Waterways Treaty, Anderson
Papers, Box 68,
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to boundary waters could be superseded by speclal agreements.
By designating Lake Michigan as a tributary water, it was
excluded from the authority of the commission. He balanced
free navigation by the Canadians there with the United States
use of the Welland Canal. In setting up priority in water
use, he put’domestic and sanitary uses before navigation,
based on use by the greatest number of people. He equated
irrigation and power uses; but (as he explained to Root)
boundary waters were not being used for irrigation, so this

provision meant 1itt1e.65

No provision was made for the
commlission to submit thelr disagreements to arbltrators or
to report upon matters in disopute between the two countries.
There is no evidence that Gibbons saw that the treaty re-
moved obstructions in the uvper St. John River in Maine from
the jurisdiction of the commission. He had already agreed
to drop any objection to the Minnesota Canal and Power Com-
pany's project.64
Gibbons wrote to Anderson that the draft was in
"good shape" but apprehension caused by the unnecessary
delay may have caused him to add: "For either side to ob-
tain advantages would not in the end be to its gain,"65

He sent copies to Aylesworth and Laurier with the comment,

63 pnderson to Root, Aug. 26, 1908, ibid.
641114,

6551bbons to Anderson, Nov. 14, 1908, Gibbons
Papers, Vol. 8, P.A.C.
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"They have ylelded to our every contention."66 In 1ine with
his earlier thinking, he soon suggested the commission serv-
ing as a board of arbitration on any matter in dispute and
this was added to the draft.S”

Hastening to New York City at Anderson's request for
a conference, Gibbons arrived with a severe cold and had to
walt over Thanksgiving Day as he had overlooked that national
holiday in the Unlted States. During the weekend he managed
to go over the treaty with Anderson, later with Bryce, and
then made the long train ride back to London. Within a few
weeks, in answer to Bryce's solicitous 1nquiry about his
health, he replied that he was "all right again and will not
delay the completion of my portion of the work an instant,"68

The next few weeks were precious ones. Root was urg-
ing the rapid signing of the treaty so that it could be sub-
mitted to the Senate the first part of January. Bryce re-
minded Gibbons that the treaty had to be approved by the Eng-
lish government before i1t could go to the Senate, although
he anticipated no delay in London since the Foreign Office

was disposed to approve whatever Canada Wanted.69

66

6|7(}:lbbons to Anderson, Nov. 24, 1908, Anderson
Papers, Box 68.

68Bryce to Gibbons, Dec. 11, 1908, Glbbons Papers,
Vol. 6, P.A.C.; Gibbons to Bryce, Dec. 14, 1908, ibid., Vol.
8.

Gibbons to Laurier, Nov. 16, 1908, 1ibld., Vol. 3.

698ryce to Gibbons, Dec. 11, 1908, ibid., Vol. 6.
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But Gibbons himself met with a "little hitch in the Washington

business," as he explained to Laurier.’® He could not accept

the drafts of Article II cn cross-boundary waters nor the one

on Nlagara River. He found, as Bryce predicted, that any
problem connected with cross-boundary waters always made Root
most difficult.’ Gibbons from the beginning had insisted on
an additional clause in Article II to protect navigation rights

in each country, First he had suggested:

The foregoing provision shall not be construed as an
agreement authorizing diversions on elither side which
in thelr effect would be productive of material in-
Jury to the navigation Interests on the other side,72

Anderson thought this renewed a difficulty which they had been
trying to avold 1n regard to the Chicago Dralnage Canal and
so he omitted it 1n his next draft. But he suggested that

’ Gibbons might be able to suggest another solution.73 Glbbons

then proposed:

Nothing in this Article 1s Intended to authorize di-
versions in one country which will seriously inter-
fere with public rights of navigation in boundary
waters or 1in waters at a lower level than the bound-
ary in rivers flowing across the boundary; and while
each of the High Contracting Partles reserves 1ts
sovereign right of dealing with such diversion, each
recognizes that it 1s desirable that such right

7Ogibbons to Laurier, Dec. 10, 1908, ibid, Vol. 3.
7lppyce to Gibbons, Nov. 6, 1908, 1ibid.

72Revised draft of Art II, Dec. 2, 1908, Anderson
Papers, Box 68.

73gnderson to Gibbons, Dec. 5, 1908, 1bid.




80
should not be unnecessarily exercised to the injury
of public interests in such boundary waters or in
waters at a lower level than the boundary in rivers
flowing across the boundary.74
And he added, in a referems to the Chicago diversion, "It
will be a 1ittle hard to explain to our people why we should
not be permitted to obstruct if you are permitted to divert."
However, he continued, he was quite content "to waive this

very important point for the sake of the genersl treaty and

bescause I feel that, as a whole, Mr., Root 1s dealing with

the matter fairly and in a broad spirit."

Anderson then suggested an acceptable sentence:
that neither Government

It i1s understood, however,
intends by the foregolng provision to surrender any
right, which i1t may have, to object to any diversion
of waters on the other side of the boundary the ef-

fect of which would be productive of material injury

to the navigation 1lnterests on 1ts own side of the

boundary.
Gibbons explalined to Laurier that Article II was a

compromlse and was aimed at the protection of private inter-

ests while maintalining public interests.’® His insistence
he wrote to Premier Whitney, was to

on an additional clause,
control further diversions, as at Chicago.77 Another d4diffi-

culty arose over the clause on the Chicago diversion.

74Gibbons to Anderson, Dec. 10, 1908, Glibbons Papers,

Vo1. 8, P.A.C.
75anderson to Gibbons, Dec. 14, 1908, 1ibid., Vol. 3.
Dec. 16, 1908, ibid., Vol. 8.
1bid.

76a1bbons to Lauriler,
7211bbons to James Whitney, Jan. 22, 1909,
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Gibbons proposed the following:

It 1s hereby agreed that, so long as this treaty re-
mains in force, the amount of water which shall be
taken from Lake Michigan for the Chicago Drainage
Canal shall not exceed the average rate of 10,000
cubic feet per sscond.?8

This suggestion did not meet with Root's approval, and Ander-
son submitted:
It is agreed on the part of the United States that
the permanent diversion of water from Lake Michigan
for the Chicago dralnage canal shall be limited to
an amount which shall not lower the level of the
Great Lakes System more than (8) inches below the

normal mean low water level during the portion of
the year when navigation 1s open.’9

Root was dissatisfied with both clauses and Gibbons agreed
to omlt the article entirely, no doubt following his earlier
thinking on this matter.ao The greatest trouble came over
Niagara River. At first Root tried to get ccntrol over Ca-
nadian exportation of electric power but Gibbons refused to
allow the United States to dictate Canadian relations with
private corporations.Bl Anderson's next draft at first

82

seemed satisfactory to Gibbons. He wrote to Bryce that

Anderson had dropped the objectionable clauses.8® But when

78Gibbons draft, Nov. 24, 1908, ibid., Vol. 14.

79Proposal to Root, Nov. 24, 1908, Anderson Papers,
Box 68.

8OInfra, 32.

81

Gibbons to Laurier, Dec. 16, 1908, Gibbons Papers,
Vol. 8, P.A.C.

82Gibbons to Anderson, Dec. 10, 1908, Anderson Papers,

Box 68,

83Gibbons to Bryce, Dec. 14, 1908, Gibbons Papers,
Vol. 8, P.A.C.
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he read the draft carefully he was amazed to find that new
figures had been used, giving the United States a great ad-

vantage below the Falls.B4

Nor could he see why the way was
left open for further diversion after two years when the com-
mission was to allow modificatlions or additions at govern-
ment request; if the other government did not disapprove with-
in three months, these changes were to become permanont.85
He explained once more that the greater amount allotted to
the Canadians above the Falls was only an apparent advantage
since it allowed for the Chicago dlversion and was made nec-
essary by the greater flow over the Canadlan Falls., He ad-
mitted that he hated to haggle over these matters and settled
the matter with his proposal to omit any reference to diver-
sion below the Falls, thus relying upon the general principle
of equal division.86

The article on the St. Mary and Milk Rivers project
was settled in a conference with former commissioner William
King, who had been working on this problem for several months
with F. H. Newell of the United States Department of the In-

terior. King and two members of Parliament agreed that one

of two drafts would be satisfactory.87 These provided for

84G1bbons to Anderson, Dec. 15, 1908, ibid.

85Ibid. Also Draft of Provislions for the Preserva-
tion of the Falls and Rapids of Niagara River, Art. V,
Anderson Papers, Box 68.

86G1bbons to Anderson, Dec. 16, 1908, Gibbons Papers,
Vol. 8, P.A.C.

8"’Gibbons to Aylesworth, Jan. 8, 1908, 1ibid.
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an equal division of the combined waters of the two rivers.

Laurier wanted the water in each river to be divided equally

but accepted Gibbons! explanation that such a division was

impossible.88

Gibbons, upset by this snag and parliamentary criti-
cisms, confided to Aylesworth that he thought he had been
treated "most abominably,™ since he had communicated all
along just what he was dolng and had gotten a treaty which
was to Cansada's advantage.89 It rankled, when all he seemed
to get for his efforts was disavproval. Perhaps the strain
of keeping up with his own legal business plus another hur-
ried trip to Washington and last-minute changes in the trea-
ty led to this outburst. Perhaps his reallzation that he
had donated his services without pay also grated.go

But Gibbons rejoiced in putting Canada "in the posi-
tion of a nation and giv Eng] her, for the first time in

her history, fair play in her dealings with the American

peoplo."91 There were expressions of aporeclation from many.

Grey wrote that he regarded the signature of the treaty as a

881v1d.
8971p14.

9Opccording to his own account, he spent four weeks,
all together, in Washington in 1907-08 which cost him an
amount of money equal to what the government paild him for
his services and travel expenses. This was $50.00 and 47.50
a day, respectively. Gibbons to Hon. Wm. Harty, M.P., June
27, 1908, ibid., Vol. 8. I have a record of 13 visits made
by Gibbons to Washington or New York City from February 1997
through March 1909. It is interesting to note that Anderson
did not visit Canada in connection with these treaty nego-
tiations.

911p14.
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great personal triumph for Laurier and his ramrod Gibbons.%92
And he thought of 1ts possible rejection as a national calam-
ity. Laurier offered Gibbons his "sincere gratitude for the
labour, energy and hard work which you have given us for the
last three years."93 Bryce also praised him, especially for
his great service in the early stages of the treaty.94 The
treaty was approved in the Canasdian Privy Council Jsnuary
9th.95 Root and Bryce officially signed the treaty January
llth. It was presented to the United States Senate on the "

following day.96

ngrey to Laurier, Jan. 12, 1909, Laurier Papers,
Vol. 734, P.A.C.

93Laﬁrier to Gibbons, Jan. 12, 1909, Gibbons Papers,
Vol. 3, P.A.C.

94Bryce to Gibbons, Jan. 20, 1909, ibid., Vol. 3,

95Telegram, Gibbons to Bryce, Jan. 9, 1909, Gibbons
Papers, Vol. 3, P.A.C. The Colonlal 0ffice made several
minor changes. Grey to Laurier, Jan. 8, 1909, Laurier
Papers, Vol. 734, P.A.C.

96Confidential Executive Message, 60th Cong., 2nd
Sess,, Anderson Papers, Box 69.




V. DEBATE

The Senate and the Smith Amendment

The second session of the 60th Congress after Christ-

"

mas to March, 1909, was chaotic, with the Republicans split-
ting into conservative and progressive factions. Discord was
the order of the day and no major legislation was passed. It
was hardly a propitious time to present a treaty; but, early
in January, both Secretary Root and Special Counsel Anderson
hoved that there would be no serious objections to the Bound-
ary Waters Treaty.l Senator Lodge, who was a close friend
of both Root and President Roosevelt and who sometimes served
as acting chairman of the Committee on Foreign Relations, pro-
mised to do his best to get senate approval of the treaty.
The special agreements in the treaty had been made
with senatorial support in mind. Article V on Niagara Falls
allowed for future diversion below the falls while the omis-
sion of any reference to the Chicago diversion permitted fu-

ture increases there.2 Both of these arrangements were

1Anderson to Gibbons, Jan. 14, 1909, Gibbons Papers,
Vol' 5’ P‘A'C.

2Infra, 80-81.
85
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satisfactory to local interests. Article VI provided for
the sharing of the waters of the St. Mary and Milk Rivers
as originally proposed in the irrigation project of several
years?! planning.3 And, finally, the Minnesota Canal and
Power Company, under the provisions of Article II, would be
able to get aporoval of its application.? The State Depart-
ment had worked since 1904 to get Canadians to agree to this
diversion project.5 In December, Anderson had drafted a
note for the British Ambassador to transmit to Root on the
signature of the treaty.6 It precluded any future British
objection to the diversion:

His Majesty's Government will not further urge the

objection heretofore raised against the diversion

of waters in the State of Minnesota, tributary to

the boundary waters between the state and Canada,

on the ground that such diverslion 1s in contraven-

tion of Article II of the Treaty of August 9¢ 1842

between Great Britain and the United States.

Anderson tried to get a similar statement from the Canadian

SInfra, 82-83. Avpendix L, Art. VI.

4Infra, 63. Appendix L, Art. II.

SGibbons must have questloned the reason for the
company's continued reapplications after rejections by the
Minnesota Supreme Court, the War Department, the Canadian
Government, and the I.W.C. His explanatlion to Laurier was
that the company, unable to meet interest payments on its
bonds, blamed its financial shortcomings on the War Depart-
ment's rejection of i1ts application. In order to exonerate
the administration of any responsibility, according to Gib-
bons, the State Dept. now wanted the permit to be granted.
gizbgns to Laurier, Feb. 25, 1909, Gibbons Papers, Vol. 8,

6Anderson to Bacon, Dec. 20, 1908, Dept. of State
1718/49-50. ’ ’ » eP ’

71b14.
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government but failed. Gibbons, in a telegram to Anderson,
did waive Canadian right to object to the Minnesota diver-
sion.B But he could not get Laurier to agree to such a wai-
ver, The Prime Minlster refused to bind his government to
any secret agreement on Article II.9 No speclal agreement
covered the Sault Rapids between Lake Superior and Lake Furon.
A report by the International Waterways Commission in the
spring of 1906 had recommended equal division of surplus
waters for power purposes there.lo

In January, 1909, when the Senate Committee on For-
eign Relations began executive hearings on the treaty,
Senator William Alden Smith from Michigan objected to equal
division In the Sault Rapids. A Michigan concern, the Chand-
ler Dunbar Electric Company, had constructed works in the
bed of the stream at a point where the major portion of the
water flowed on the United States side of the boundary. It
was obvious that Smith was interested in protecting the com-
pany's riparian rights. The revelation that the greater flow

of water on the Michigan side of the boundary was caused by

a recently constructed bridge caused the initial support

8Gibbons to Anderson, Jan. 10, 1909, Anderson Papers,
Box 69. Telegram reads: "Distinctly understood all right
to object Minnesota waved [§1g save as protected by article
two.You can rely will never hear of contention again,"

gLaurier to Gibbons, Feb. 15, 1909, Gibbons Papers,
Vol., 3, P.A.C.

loSee Appendix G, No. 4.
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given him by his colleagues to dwindle away.ll

Smith then found a vulnerable spot for attack --
states rights. He argued that the treaty overrode Michigan's
territorial rights in the St. Marys River. With this argu-
ment he convinced two southern Democrats on the cormittee,
Augustus Bacon from Georgia and Hernando Money from Mississippi,
that such was the case, Anderson telegraphed Gibbons about
the possibility of division of the waters at the Sault Rapids
"on the basis of territorial ownership,™ but Gibbons held out
for equal division.l2

Smith turned to a personal attack on Anderson, ac-
cusing him of working for and protecting the interests of
Willlam Vanderbilt in a Niagara electric power company.
Anderson wrote a denial to Secretary of State Robert Bacon,
whereupon Smith threatened to reveal Vanderbilt's connections
with a Nlagara power company 1f this letter were read to the

Senate 13 During this incident, Lodge and Smith nearly came

llgrnst to Anderson, Feb, 2, 1909, ibid. Also Brief
Outline of the Situation, Anderson Papers, Box 20.

12Telegram, Gibbons to Anderson, Feb, 1, 1909, ibid.,
Box 69; Glibbons to Laurier, Feb. 1, 1909, Gibbons Papers,
Vol. 8, P.A.C. Anderson appeared before the committee Jan.

30th to answer questions on the brief he had prepared as Root
left the State Dept. Jan. 27th to enter the Senate.

13The accusation was entirely without foundation;
Anderson's father, dead some twelve years, had worked for
Vanderbilt but Chandler Anderson had never met Vanderbilt,
nor had he had anything to do with the original allocation
of water at Niagara Falls. The matter was settled when Smith
gave a retraction to the press. Anderson to Lodge, Feb., 17,
1909, Anderson Papers, Box 20:; Anderson to C. B. Warren, Feb,
15, 1909, 1ibid.; Statement in Washington Herald, Feb. 16, 1909,
ibid., Box 1.
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to blows.

The treaty was iIn trouble unless some concession
could be made to Smith and his supporters., At the request of
Secretary Bacon, Anderson prepared an interpretive provision
on riparian rights in the Sault Rapnids which might meet
Smith's demands.14 This resolution, to be inserted in the
resolution of ratification, confirmed riparian rights in the
raplds, subject to navigation requirements. The following
note was agreed upon in a meeting of Secretary Bacon,
Ambassador Bryce, Anderson, and Smith:

Resolved (two-thirds of the Senators present con-
curring therein) that the Senate advise and consent
to the ratification of the treaty between the United
States and Great Britaln, providing for the settle-
ment of international differences between the United
States and Canada signed on the 11th day of January
1909.

Resolved further as a part of thls ratification
that the United States approves of this treaty with
the understanding that nothing in this treaty shall
be construed as affecting or changing any existing
rights of the owners of lands under water, on either
slde of the international boundary at the rapids of
the St. Mary's River at Sault Ste. Marle, in the use
of the waters flowing over such lands, subject to
the requirements of navigation in boundary waters
and of navigation canals and further, that nothing
in this treaty shall be construed to interfere with
the drainage of wet swamp and overflowed lands into
streams flowing into boundary waters, and that this
interpretation will be mentioned in the ratification
of this treaty as conveying the true meaning of the
treaty, and will, in effect, form part of the treaty.15

14Brief Outline of the Situation, ibid., Box 20,
15The meeting was held Feb. 20th. Secretary Bacon,
In a letter to Gibbons, explained that the resolution in no
way changed riparian rights, as already agreed to. These
were the same as before the treaty, provided that riparian
owners did not interfere with navigation by changing the
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Bryce wanted to insure Canadian rights and arranged
a meeting for Gibbons, Anderson, Root and himself on Febru-
ary 26th.16 At this meeting the following phrase was in-
serted after "navigation canals™:

And without prejudice to the right of Canada to

take within its own territory not exceeding one-half

of the total amount of the waters flowing from Lake

Superior into the St. Mary's Rlver available for

power purposes. '

Gibbons agreed to the treaty going through "in the
best shape possible," counting on a letter of ciarification
from the Secretary of State to the British Ambassador "re-
serving our right to use of half the water."8 fThe resolu-
tlon, as amended 1n the meeting Gibbons attended, had been
hahded to Smith on February 28th., It was returned to Secre-
tary Bacon March 1lst in the following form:

Without prejudice to the existing rights of Canada

and the United States each to use the waters of the

St. Marys River within i1ts own territory.l®

Anderson wired Gibbons that the change was "very

exasperating but regarded here as wholly immaterial and not

changing meaning of form previously proposed.20 Root admitted

Tevel of the water. He also referred to the statement on ™~
draining swamps as "perfectly harmless," and only inserted to
insure the support of Sen. Knute Nelson of Minnesota. Bacon

to Gibbons, Feb. 20, 1909, Gibbons Papers, Vol. 3, P.A.C.
16Telegram, Bryce to Gibbons, Feb. 20, 1909, 1bid.

17praft Resolution as Modified, Anderson Pavers, Box 69,

_ 187elegram, Gibbons to Anderson, March 1, 1909, 1bid.;
Telegram, Gibbons to Root, March 2, 1909, Gibbons Papers, Vol,

3, P.A.C
’ igDraft Res. as Modified, Anderson Papers, Box 69,

20Anderson to Gibbons, March 1, 1909, ibid.
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that any rewording of the amendment would arouse the suspi-
clons of the very large private interests involved.21 As he
saw the alternatives, 1t was better to have the treaty ap-
proved with the resolution than to try to get Senate approval
.later, therely chancing a public discussion and new difficul-
tles.?? ' LL

The Senate advised ratification of the treaty with 1é
Smith's last revision of the resolution March 3rd,=2® Gibbons,

who did not know about the latest change in the resolution,

had already asked Bryce to get the letter of clarification on
equal division of the waters in the Sault Raplds from Secre-
tary Bacon.?? fThis proved to be impossible with the change
of* administrations. However, Bryce drew up a memorandum of
his conversation with Bacon and Root, held the day after
Bacon left office. According to this memorandum, approved by
Root, the resolution did not glve a private company the right

to change the flow of water in a navigable channel, so Canada

2lRoot to Bryce, March 2, 1909, ibid.

22Bpyce to Gibbons, March 5, 1909, Gibbons Papers,
Vol. 3, P.A.C.

23Treaty Series, No. 548 (Washington, 1910). Some
senators had been upset by Canadlan press releases on the
possible charging of export taxes on electrlc power to the
United States but Canadians promised that no changes would
be made during the 1ife of the treaty. Anderson to Lodge,
Feb. 6, 1909, Anderson Papers; Anderson to Gibbons, Feb. 6,
1909, Gibbons Papers, Vol. 3, P.A.C.

24G1bbons to Bryce, March 2, 1909, ibid.
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retained all its previous rights.25

The new administration's Secretary of State, Philan-
der Knox, acknowledged the obscurity of the Smith Resolution
and suggested resubmitting the treaty to the Senate to get
the resolution rescinded.2 Misgivings over the wisdom of
this action vrevailed since it was obvious that the resolu-
tion actually did not alter Article III.27 Gibbons wrote to
Laurier that he "never intended to give up our absolute right
to the use of one-half of the water in the St. Marys River,"
since. thls was the first principle agreed upon by Clinton
and himself.28 1In April, he and the Minister of Justice,
Allen B. Aylesworth, went to Washington to confer with
Attorney-General George W. Wickersham on the.Opinion to be

given on the Smith Resolution.29 This opinion confirmed

25Memorandum, ibid., Vol. 14. This was enclosed in
a letter of Bryce to Gibbcns, March 6, 1909, ibid., Vol. 3.

26gibbons to Innes, March 9, 1909, ibild., Vol. 8.

27Root prepared a list of eleven points on the use
of boundary waters which stated the "equal and similar rights®
of each country to build works in its own territory, if there
was no interference with water use on the other side of the

boundary. Memorandum written by Secretary Root in his own
handwriting in March, 1909, Anderson Papers, Box 69.

28Gibbons to Laurler, March 15, 1909, Gibbons Papers,
Vol. 8, P.A.C.

290ps. Atty. Gen 295 (19179); Anderson to Wickersham,
Anderson Papers, Box 69. Gibbons originally had not fore-
Sseen the possibility of either country using the water on its
side of the boundary in the Sault Rapids without constructing
a dam and thus affecting water levels on the other side,
Gibbons to Anderson, Feb. 22, 1909, Anderson Pavers, Rox 69,




93
equality of use by the two countries above and below the
Sault Rapids and riparian rights in the rapids, subject to
navigation rights. Congress already had provided for con-

demnation of private property 1in the rapids.so

Canada and the Treaty

Prime Minister Laurier had hesitations about the
treaty almost as soon as he agreed to 1,31  He cautloned
Gibbons that ™we must make sure of our ground before we
commit ourselves." 2 He disliked the fact that the commis-
sion had not been given jurlsdiction over the St. Mary and
Milk Rivers -- he had not wanted a speclal agreement.55

From the beginning Laurier had also felt uneasy
about. Article II in the treaty.®* The Smith Resolution con-
firmed his suspicions that in some way the treaty was contrdry

to Canadian interests and he telegraphed Bryce that Canada

30U. S., Statutes at Large, XXXV, 820, The clause
read: "The right to the flow of water and riparian, water
power, and other rights, now or hereafter owned by the
United States in the St. Marys River in Michigan shall be
forever conserved for the benefit of the Government of the
United States, primarily for the purposes of navigation and
incidentally for the purpose of having the water power de-
VOlOped. . o"

51Telegram, Laurier to Gibbons, Dec. 21, 1908,
Gibbons Papers, Vol. 3, P.A.C.

52G1ibbons to Laurier, Jan. 2, 1909, ibid.
351b14.

S4Laurier to Gibbons, Jan. 12, 1909, ibid.

rE——
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would need time for consideration of the effect of the new
interpretation.®® g, had previously questioneq why the com-
mission's powers had not been extended to diversion of cross-
boundary waters in Article II and he worried about how he
would defend this article in the House of Commons,%6 He
thought of 1t as a surrender of public interests, and argued
that "running waters cannot be diverted to the detriment of
the country into which they flow."37 But Gibbons assured him
that there had been no surrender of public interests; the only
change was that, in case of diversion of streams, compensa-
tion should be made to private 1ndiv1duais, according to the
laws of the state or province where the diversion was made.%8

The overworked Gibbons appealed to his friend across
the border, George Clinton, for a brief on the treaty and
legal books.59 Sending only advice and books, Clinton
pointed out that Great Britain had insisted on "sovereign
control over waters wholly within its territory,™ in the nego-

tiations relating to the lower St. Lawrence.40 And he

35Laurier to Bryce, March 3, 1909, Anderson Papers,

Box 69,
36laurier to Gibbons, Jan. 12 and 14, 1909, Gibbons

Papers, Vol. 3, P.A.C.
37Laurier to Gibbons, Jan. 27, 1909, ibid.

%8G1bbons to Laurier, Jan. 28, 1909, ibid., Vol. 8.

39gibbons to Clinton, Jan. 26, 1909, ibid.

4051 1nton to Gibbons, Jan. 29, 1909, ibid., Vol. 6.
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explained:

The exercise of sovereign power ma
Y produce injur
to the citizens of g friendly nation and, whetgery

should prevent the ixercising of the sovereign power
in such cases. . .4 )

Gibbons used this argument but Laurier continued to
refer to Article II as a weak part of the treaty, "a very
serious source of trouble."42 He worried about the emphasis
Washington leaders put on Canadian abrogation of Article II
in the Treaty of 1842.%% Gibbons, on the other hand, felt
bound by his promise that Canada would no longer insist that
this article protected navigation rights in the water passage
to the Lake of the Woods.%?? He argued that "the whole thing
1s a shadow from which we have nothing to fear 45 In one

letter to Laurier he flared up:

Between all the fires I am distraught. When I was
asked to undertake the negotiation of this treaty

I was told that our then position was helpless; that
the Americans simply did as they pleased, and that
unless some arrangement was made would continue to
do so.

After describing the concessions made by both sides to arrive

41144,

42Laurier to Gibbons, Feb.
1909, 1bid., Vol. 3.
43 gurier to Gibbons, Feb. 15, 1909,

4

9, 1909, 1ibid.; April 20,
ibid.

4Infra, 68.
45G1bbons to Laurier, Feb. 25, 1909,
46Gibbons to Laurier, Feb. 18, 1909, ibid.

ibid., Vol. 8.
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at Article II, he concluded:

Am I to understand you now as repudiating my arrange-
ment? If so, of course, I must communicate it to

the other side and that wlll end the treaty. Tre-
mendous pressure has been brought on their side in
opposition to this Article Two .47

Laurier replied calmly that he did not care whether the
Treaty of 1842 was in or out, only that "1t should be done
in the 1light of day."*8 And he viewsd the United States
decision to retain the clause, ™subject to any treaty pro-
visions now existing with respect thereto,"™ as a reversal of
their former position. "Vou will agree with me that we
would be in a singular position if, whilst the Treaty of

1842 was not interfered with by the new arrangerment that we

were not to make use of 1t," he continued.49

Gibbons was eager to explain the treaty to Canadians

in the face of newspaper articles, often critical, about the

United States Senate hear‘ings.50 Laurier's letter advising

against a speech before a Canadian Club was dated on the

471p14.

48, . rier to Gibbons, Feb. 19, 1909, ibid., Vol. 3.

49Ibid. In the same paragraph in the treaty 1is this
provision:—mwﬁut this provision shall not apoly to cases al-
ready existing or to cases expressly covered by speclal agree-
ment between the parties thereto," which 1s a restriction on

the earlier phrase. J
50 14, 1909; The (Londor) Times,
Ottawa Citizen, Jan. ’ H T
Jan. 28, 1909{‘EH6_T6f6n%o Evening Telegram, Jan. 28,".[§Uzlr.1
The Canadian newspaper articles had a negative effeig onv le .
Senate hearings, Bryce to Gibbons, Feb. 3, 1909, ibid., Vol. 6.
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same day that Gibbons spoke to the Toronto Canadian Club.51

Since the treaty had not yet been sent to Canada, his talk
was premature and added to the opvosition's criticism of the
publiclty given to the treaty before its approval by the
British Government.®? Laurier did approve of Gibbons' ap-
pearance before the Ontario Cabinet, where all members fa-
vored the treaty except M.P. Adam Beck "who grouched away
ag:atin."sc5
Laurier had been facing parliamentary demands to
bring in the treaty sinée it had first been presented to
the United States Senate.’? He asked for and received per-
mission from the British Government to lay the treaty before

55

the House of Commons at an early date. This took place

on March 15th.56 fThe debate on May 14th found many members

51Laurier to Gibbons, Feb. 22, 1909, 1ibid., Vol. 3,
52
The Globe, Feb. 23, 1909, 1. The toplec was brought
up iIn the House of Commons Feb. 25th and May 14th, 1909.
Dom. of Canada, I Parl. Debates (1909), 1583; IV Parl. De-
bates (1909), 6590.

5':”Gibbonss to Laurier, Feb. 6, 1909, Gibbons Papers,
Vol. 8, Beck, Chairman of the Hydro-Electric Power Commis-
slon in Ontario, wanted Canada to keep its electric power for
1ts own use and he tried to get public pressure against exporta-
tion. Gibbons knew that the Canadian market needed only 80,000
h.p. while Canadian companies could supply 440,000 h.p. Beck
also urged diversion of water from Lake Erie to the Jordan
River across the Niagara peninsula which Gibbons said would
lower Lake Erie 6 inches. Gibbons to J. J. Foy, Toronto Bar-
rister, Jan. 30, 1909, ibild.

54House of Commons, Jan. 25, 26, 29, Feb., 2, 4, 5, 17,
25, March 5, 10, 1909. Dom. of Canada, Parl, Debates.

S5Laurier to Gibbons, Feb. 11, 18, 1909, Gibbons Pavers,
Vol. 6, P.A.C.
56 Journal, House of Commons, XLIV, 1909, 162,
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from the Canadian ridings affected by the special agreements
speaking against the treaty. They were critical of the de-
lay in the orliginal appointments of commissioners, possible
patronage appointments, the cursory attention given by the
commission to power development at Niagara Falls, exporta-
tion of electric power, adoption of United States engineer-
ing figures on Niagara Falls, and Gibbons'_lack of diplomatic
experience.57

Laurier in his speech stressed the Importance of a
joint commission to preserve and regulate the use of boundary
waters as he thought that, without a commission, Canadian
objections to diversion would be ignored. He again voiced
hls reservations about the exercise of absolute national
sovereignty over a cross-boundary stream to the detriment
of another country. And he declined to commit himself on
the Smith Resolution and whether he woula "advise His Majes-
ty the King to ratify this treaty."®8

Robert Borden, leader of the opposition, brought up
the question of whether legislation required by the treaty
should be passed by dominion or provincial parliaments, It
was his contention that the Canadian and not the British
Parliament should have the responsibility of treaty approval
In contrast to Laurier's view that the treaty-making power

for the dominions rightly rested in the Crown, except for

57pom. of Carada, IV Parl. Debates (1909), 6583-6650.
581b14.,
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treaties of commerce and those affecting the revenue .59

Meanwhile, Gibbons was anxiously awaiting approval of
the treaty by the Canadian Government., He knew that Bryce,
Aylesworth, and the Governor-General viewed the treaty favor-
ably as putting Canada in a better position than heretoforo.so
It was Laurier who hesitated, now because of the special agree-
ment on the St. Mary and Milk Rivers. Western Canadians who
had large irrigation projects were disturbéd by the treaty,
Part of their opposition arose out of confusion as to the
consequences of the American diversion of the St. Mary River
in Montana into the Milk River. The amount of water to be
diverted and the division of the waters during different sea-
sons of the year was complex. Dr. William King presented a
memorandum in the fall of 1909 which changed the definition
of the Milk River to include all tributaries but this led to

further confusion.61

In December, a delegatlion, consisting of
the British Ambassador, the Minister of Public Works, and King,
called at the United States Department of State to find out
about the construction of reservoirs, as had been promised,

on the headwaters of the St. Mary River, and the Rainy River

in Minnesota, as well as an investigation for a similar

591p14., I, 640.

80Grey to Gibbons, April 17, 1909, Gibbons Papers,
vol- 6, P.A.c.

61K1ng to Pugsley, Nov. 15, 1909, C.S.P. 19e, XLIV,
No. 10 (1910), 64-65.
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project on the St. John River in Maine.62 pAnderson called on
Ambassador Bryce to confirm these projects verbally.63 Sec-
retary of State Knox followed this up with a letter to Bryce,
assuring him that the United States intended to follow through

on 1its promises.64

King continued to study the United States
proposal and its effect on Canadlan proJects.65 Finally,
in the spring, the Canadian Government heard from the West

that the ultimate effect of the St, Mary and Milk Rivers
66

project would not be injurious to Canadian interests,

The treaty was ratified by Great Britain March 31,
1910 and by the United States April 1, 1910 with an exchange
of ratifications May 5th and the official proclamation of

the treaty May 13th,
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6el‘llemoramdum, Dept. of State, 5934/95.

63Bryce to Grey, Dec. 15, 1909, C.S.P., XLIV, No,
10 (1910), 64-65.

645an. 3, 1910, Dept. of Stats, 5150/15.
65¢.s.P., XLIV, Wo. 10 (1910), 81-82,

66T. G. Shaughnessy to Pugsley, March 4, 1910, ibid.,
83‘84 .



VI. THEE BOUVDARY WATERS TREATY

Eulogy and Reality

The Boundary Waters Treaty was hailed 1n both coun- }
tries. The United States Secretary of State called it "one

of those fortunate arrangements which 1s egually advantageous

to both parties."l The Governor-General saw the treaty as a
triumph for Gibbons personally and for Canadlan diplomacy.2
Root hoped that the International Joint Commission would set
an example to the world of what a judiclal board could accom-
plish, in contrast to a diplomatic one, and thus do away with
the need for a Hague tribunal.® His statement, two decades
later, that the commission was the reason for the continuance
of peaceful and friendly relations between the United States
4

and Canada, 1s a testament to 1ts success.

The treaty solved a difficulty Canadians had faced

1Knox to Bryce, March 30, 1910, Dept. of State,
711.42155/103.,

2Grey to Laurier, Jan. 8, 1909, Laurier Papers, Vol.
734, P.A.C.

3Gibbons to Laurier, Aug. 25, 1908, Gibbons Papers,
Vol. 8, P.A.C.

4Root to Anderson, Sept. 9, 1935, Anderson Papers,
Box 101,
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in the Alaskan boundary settlement -- that the British were
reluctant to jeopardize their relations with the United States
in representing Canadian interests. Canadians realized it was
not to their advantage to create friction between the two na-
tions. Canada's securlity depended as much upon the mutual
amicable relations of the United States and Britain as it did
upon her own relations with each of them, Canadians would suf-
fer 1f a conflict over water division in the Great Lakes led
to International tension -- the treaty prevented this nqssi—
bility.

Furthermofé, it was an Important step in the evolution
of Canadian national status. That Canédians could meet with
representatives of the United States, albeit with British
assistance, and work out a sensible course for future relations
was important in the development of national consclousness.
The eventual achievement of Commonwealth status came from such
advances, Important in this evolution was the establishment
of the Department of External Affairs in the spring of 1909.°
Gibbons played a part in publicizing the delays and blunders
of the dominion departments in handling diplomatic correspon-

dence which led to the new department.6

. —— - — e e e e —

STames Eayrs, "The Origins of Canada's Department of
External Affairs,"™ in The Growth of Canadlan Policies in Exter-
nal Affairs by Hugh L. Keenleyside et al (Duke Unlv,, 19607,

14-32,

6Gibbons, in his talk to the Canadian Club of Toronto
in February, described the circuitous route of diplomatic com-
munication, as told him by Root. This was quoted in an arti-
cle in The Globe Feb. 23rd, and read in the House of Commons
May 14, 1909, Dom. of Canada, IV Parl, Debates (1909), 6590.
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A precedent on international cooperation in water
power development was set by the treaty. Gibbons described
how the Canadlans had apnroached the problem:

The Canadian contention during the whole of the nego-

tiations was that there was no right of prooerty but

a common right of use of these waters, and that the

only satisfactory way to deal with the question was

to adopt the principle of equal division without re-
gard to the volume of flow on either side of the
boundary line at any particular point.

Equal division of waters shared in common was a fun-
damental principle. Implementation of Imvartial principles
by a permanent commission provided for changes in their in-
terpretation as industrial develooment brought new problems,
A joint commission to suvervise projects iInsured equitable
adjustment to local conditions. The treaty set up a practi-
cal procedure for discussion of issues and their resolution
on a level proportional to thelr importance, thus preventing
minor controversies from becoming major ones.

Most important to the successful operation of the
commission was the willingness of both Canadians and Ameri-
cans to share the common waters for their mutual profit.

The realization by most North Americans that exploitation of
boundary water resources by elther country would result in
disadvantage to both was fundamental to the success of the

treaty. The public Interest required observance of inter-

national comity and consideration by the tommission of all

7address of Gibbons at the 1916 Meeting of the Ca-
nadian Bar Assoclation, Gibbons Paper, Vol. 14, P.A.C.
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protests regardless of nationality. Indifference to the ad-
vantages of cooperative development would have meant the
eventual faillure of the rommission.

Gibbons led in this development of North American
cooperation. Of all those connected with the events leading
to the final Boundary Waters Treaty, it was he who showed the
greatest. dedication to the adoption of principles to govern
water use in a treaty with a permanent joint commission to
apply them. Enthusiastic about Canadian development, confi-
dent that the treaty would benefit Canada, he energetically
pursued his goal of a treaty without allowlng obstacles to
weaken his determination. The vart he played from late 1905
to mid-1910 was significant in making the treaty a reality.
It was due to his persistence that discussions were continued
in 1908, after a stalemate; his mermoranda to Root with the
necessary concessions enabled the two sides to reach an under-
standing. In the final United States Senate hearings, it
was his telegram approving passage of the treaty with the
Smith Resolution that influenced members of the State Depart-
ment to continue their support of the treaty. Although he
was not an experienced diplomat, hls comprehension of Cana-
dian needs enabled him to visualize the far-reaching effects
of a permanent commission and to accept the changes necessary
to accomplish this.

Hlis was the best diplomatic couse possible in the

clrcumstances of March, 1909 -- to rely upon the assurances
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of Root and others that riparian rights would not be asserted
by the United States and to agree to thes treaty as approved
by the Senate. And his perseverance was instrumental in
bringing the cautious Laurier to accept the treaty. It was
his firm conviction that the adoption of principles was the
only way in which the two countries could share common waters.
The years have proved him right.

The service Gibbons performed for Canada and Britailn
was recognized byKrighthood in early 1911, Governor-General
Grey congratulated him personally for "bringing these vexed
and dangerous gquestions to so satisfactory an issue,"8
Bryce wrote enthusiastically of "™the work they had done to
promote peace and good relations between Canada and the United
States."® Root praised his "personal ability and force of
character .10 Anderson expressed his appreciation of "your
unfailing courtesy and fairness in all our dealings™ and
thought they were entitled to congratulate themselves,ll

He did find fault later, in a letter to a friend,
that Gibbons was getting all the credit for the treaty in

Canada. As he expressed 1it:

———— e o - e ——— e —eeaa—— .

8Grey to Gibbons, April 17, 1909, ibid., Vol. 6.

9Bryce to Gibbons, April, 1913, ibid., Vol. 3.

10r60t to Gibbons, May 16, 1910, ibid.

Ml anderson to Gibbons, Jan. 14, 1909, ibid.
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The original treaty was prepared by me without con-
sultation with Gibbons, and after being submitted
to Root was forwarded to Gibbons without change,
Since then the only changes which were made in it
were in phraseology, in the omission of one article,
and in the addition of another article relating to
the St. Mary and Milk Rivers in Montana, except
that the article relating to Niagara Falls was
adopted from a draft of another treaty orevared by
Root and myself and previously proposed, which re-
lated wholly to the situation at Niagara Falls,.l®

Commissioner Clinton took a different view., He
wrote to Gibbons that he viewed the Boundary Waters Treaty
as a "revision of the draft we prepared," which he thbught
should be called the Gibbons-Clinton Treaty, since Gibbons
had made the greatest contributlion to 1t,1% The record of
the 1908 negotiations, carried on by Gibbons and Andsrson,
clearly show that Anderson was responsible for the first
draft. However, it must be remembered that Anderson had
evaluated the Gibbons-Clinton Draft Treaty before that, And,
even earlier, he had written a memorandum on the principles
listed in tre report of the Canadlan Section under the chair-
manship of Gibbons.l4 Some of these principles had previous-
ly appeared in a sub-committee report of two engineers, one

from Canada and one from the Tnited States. To accept one

man's authorship of the treaty i1s impossible when so many

——

12Anderson to Charles W, Butler, May 9, 1910, Ander-
son Papers, Box 69.

13¢1inton to Gibbons, Jan. 30, 1909, Gibbons Pavers,
Vol. 6, P.A.C.

14Anderson to Root, Dec. 28, 1906, Anderson Papers,
Box 68,

\
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different men contributed lists of vrinciples and draft

treaties.
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Several writers have reviewed the achievements of
the International Joint Commission since 1ts lnception., A
Secretary of the Commission, Lawrence J. Burpee, has des-
cribed it as "the closest possible union consistent with

"l5 je wrote that, if such a commis-

political independence.
sion had exlisted between Austria and Serbia, World War I
might have been avoided.

A pvolitical scientist, Robert A. MacKay, was more
realistic in his evaluation of the commlission's effective-
ness. He saw merit in the permanent tenure of the commission
which facilitated the development of an esprit de corps and
a8 spirit of independence from contemporary governmental policy,
making the commissioners more like judges on an international
court. He also praised the simplicity and directness of the
procedures to handle disputes. Private parties could present
their cases through counsel in public hearings; yet provision

was made for actlion by the two governments and for legal

activities by the commission members. He pointed out that,

157 awrence J. Burpee, "An International Experiment,"
The Dalhousie Review, 3, 163-179.
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up to 1928, only four investigations had been carried out
under Article IX, and that the €ommission had never operated
under Article X, which nevertheless, may have served as a
safety valve. He attributed the success of the €ommission
to 1ts continuous supervision of cases with the opnortunity

to change decisions according to circumstances.16

C. Joseph Chacko wrote a detalled study of thre Inter-
national Joint Commission in 1932, in which he analyzed the
authority of the commission. His account of the beginnings
of the tommission 1s short and based on printed sources, as
he did not have access to the papers of Gibbons, Anderson,
and Root; nor did he refer to government papers in Canada. Ac-
cording to Chacko, the Boundary Waters Treaty was the result
of the efforts of Root and Bryce with the assistance of five
others, last of whom 1is Gibbons.17 James Simsarian wrote an
article on tre diversion of waters and gévb primarily one
side of the negotiations leading to the treaty, as he 4Aid his
research in the Anderson papers. He regarded Andersons as

the person responsible for the treaty.18 On the other hangd,

Alan 0. Gibbons utilized the papers of Glbbons and presented

16Robert A. MacKay, "The International Joint Commis-
sion Between the United States and Canada," American
Journal of International Law, 22 (1928), 292-3.8.

7
1 C. Joseph Chacko, The International Joint Commis-

sion Between the United States of America and the Dominfon
of Canada (New York, 1932).

18 7ames Simsarian, "The Diversion of Waters Affecting
the United States and Canada,"™ American Journal of Interna-

tional Law 32 (1938), 488-518.
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a Canadian perspective on the negotiations. But he did not

study these closely enough to find out who was the main mo-
tivator for the treaty.lg

In this study from the first investigation of the
problems of boundary waters in 1900 to the ratification of
the Boundary Waters Treaty, I have attempted to clarify the
actions of the various participants. At the turn of the
Century problems in boundary waters led to the temporary
International Waterways Commission. George C. Gibbons

recognized the significance of water resources in Canadian

development. As Chairman of the Canadlan Section, he sought

to insure equal treatment for both Canada and the United
States in the Great Lakes system and boundary streams,
Delegated by Prime Minister Laurler to confer with Washington

authorities on a permanent joint commission and the imple-

mentation of principles to govern water use, he negotlated

a treaty which was rejected by Secretary of State Rcot.
Gibbons refused to accept special commissions or a permament
commission of 1nquiry, as advocated by Root. By ﬁaking con-
cessions on irrigation waters and on a Minnesota water power
project, Gibbons got the Boundary Waters Treaty of 1909. As
the first Canadian diplomat of this century his indomitable
and generous spirit set an example for future Canadians -- who

can serve his country better?

—— e o~ B - . - = - -
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19Alan 0. Gibbons, "Sir George Gibbons and the Bound-
ary Waters Treaty of 1909," Canadian Historlcal Review, XXXIV
(1953), 124-138.




APPENDIX A

Report of Louis Coste and George Wisnerl

B T T o

Gentlemen:

Your Engineering Committee appointed June 14, 1905,
to collect all data and information affecting matters at
Sault Ste, Marie and on the St, Marys River within the scope
of the Commission, and to report as early as practicable,
and {814 has the honor to report as follows:

I
- GENERAL PRINCIPLES INVOLVED

The general principles involved in making an equitable
division of the waters of the international rivers, and which
are made the basls of this reports, are:

I. That Article II and Article VII of the Convention
of 1842 between the United States and Great Britain, better
known as the Webster-Ashburton Treaty, and Articles XXVI and
XXVII of the Treaty of Washington 1871, show that it was the
intention of the two governments that the whole of the St,
Lawrence System of Waterways should be common to ships, vese
sels and boats of the two countries, and that in a general
way the people of the United States and the people of the
Dominion of Canada are co-partners in that part of the St,
Lawrence and Great Lakes System which i1s along or contiguous
to the boundary line between the two countries, and that both
for navigation and commercial purposes they have equal rights
to the uses of the waters of the system,

2. That the St. Marys River being an International
river and "in law"® a navigable river, the bed of the river
and the control of the water are vested in the two governe
ments of the United States and the Dominion of Canada and
therefore the riparian owners have no right to use or divert
water from the river without a grant confirmed by joint action
of the two governments,

3. That the governments of the United States and
Canada have a right to regulate the level of the International
Lakes and Waterways at and between such elevations as are best

lpresented at Meeting of I.W.C. at Buffalo, Oct, 27th
and 28th, 1905, Gibbons Papers, Vol, 12, P,A.C,
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adapted for the interests of navigation and that companies
using the water for any purpose must so construct their works
that such levels can be maintained.

4. That inasmuch as to all intents and purposes the
two countries, the United States and the Dominion of Canada,
have under various clauses of the Treatlies of Ghent 1814,
Webster-Ashburton 1842 and Washington 1871, equal rights of
navigation and commerce upon the St, Lawrence and Great Lakes
System, that on all boundary rivers of the system the water
shall belong in equal shares to the two countries,

5. That the government of either country shall not
grant permits for the use of the water of the International
Waterways for any purpose in excess of one-half the natural
flow, less the amount needed for navigation purposes, That
the use of water for the benefit of navigation is paramount
to that of any other interest, except for domestic supply.

6. That in the interests of navigation 1t is important
that the levels of the lakes and rivers forming the Interna-
tional System of the St. Lawrence and Great Lakes be main-
tained at proper elevations and that inasmuch as the deepen-
ing through the shoal parts of the International Waterway
will lower the said levels, only such channels as are abso-
lutely required for the commerce of the two countries be
undertaken in the best possible location, irrespective of
whether these channels are in the United States or in Canada,
and that in every case these channels shall be free to all
ships, vessels or boats of the two countries,

7. That the different companies clalming vested rights
to the use of water of the International System of Waterways,
must settle all disputes as to ownership before permits to
take water from the channels are granted, and any attempt to
take more water than rightfully belongs to the country in
which the works are located, should constitute ample reason for
revoking the permits of all companies involved in such an
attempt.
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APPENDIX B

To the International Waterways Commissionsl

Your Committee appointed to prepare a more formal
expression of the principles ennunciating (i@ in the first
division of the report of the Subcommittee on Conditions at
Sault Ste. Marie, and the reasons for the adoption of such
principles by this Commission, and further to report sug-
gestions as to the form of the rules and regulations contalined
in the fifth division of said report, would respectfully
report and recommend the adoption of the following:

I
GENERAL PRINCIPLES

The history of diplomatic action of the Governments
of Great Britain and the United States, included in treaties
and otherwlise, of the Dominion of Canada, that the waters of
the Great Lakes, Lawrence river, together with such channels
and canals as have been and may be constructed, shall be
free to navigation and commerce of the United States and
Canada; this policy recognizing the right of both countries
to the use of these waters, From this, and from equitable
and just principles which should govern the action of both
countries, it follows that:

1. Plans should be adopted in common for the improve-
ment of the waterways described, in the lnterests of naviga-
tion, whether the improvements involve the construction of
channels, the regulation of speed of vessels, the maintenance
of 1lights and buoys, the protection of the shores, the di-
version of water from natural courses, the use of water for
power or other purposes, the construction of bridges cross-
ing the waterways or the erection of works in the sald water-
ways by either Government or by individuals,

2, In carrying out such plans each country should
perform its portion of the work at its own expense,

3. No person should be permitted to erect structures
in the narrow waterways without the consent of both countries,

4, No waters necessary for navigation of the water-
ways, in their present condition or as they may exist here-
after, should be diverted or impeded, or their flow accelerated,
by any individual except with the consent of both countries,

-

lpaper No. 12b, Draft forwarded by George CIinton,
Nov. 8, 1905, Gibbons Papers, Vol. 14, P,A.C.
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5. All surplus waters, that 1s waters not needed at
present, or in the future, for navigation purposes, should
be equally divided between both countries, and the use
thereof by residents of either country should be governed by
regulations adopted internationally and promptly enforcible
by some authority to be created by internatlonal agreement,

6. The interests of navigation upon sald waterways
are paramount to all other interests and should be carefully
preserved, and to avoid international complications, and to
enable the United States and Canada to fully carry out,
without hindrance and with promptness, the principles herein
enunciated, the beds of all waters connecting the Great
Lakes and of the Saint Lawrence should be, and should be
kept under the control of the respective countries, to the
exclusion of the exercise of common law riparian rights
without their consent,

7. No permits or grants, of land under water, fran-
chises, easements, rights to use water or to erect struc-
tures in the waterways should be made by either country where
they might by any possibility conflict with the enforcement
of the principles herein laid down.

8., The right of the two countries to maintain, regu-
late and raise the levels of the international waterways in
the interests of navigation is incontestable, but no work
should be undertaken without mutual consultation and agree-
ment by the two countries nor should any work be undertaken
which will not be for the benefit of both.

9. Canals and channels aiding or improving the navi-
gation of the waterways, constructed by either country,
should be free in all respects for navigation by the resi-
dents of both countries, and all tributary waters and canals
within or constructed by the Provinces of the Dominion of
Canada or the States of the United States should also be free
except so far as customary internal regulations, customs
laws, port regulations, and internal policy may make it nec-
essary to regulate the use of such tributaries and canals,
and no burden affecting their use should be imposed upon the
residents of one country which are not imposed upon the other
otherwlse than as may be necessary for the purpose of enforc-
ing internal laws and regulations.

In enunciating these principles the committee uses the
words "individual®™ and "persons™ as including not only natural
persons but all corporations, associations and partnerships,

L] L] L L] . L] . L] . L] L] . . L d . L] L] L] L] L] (] L] L] ° L] L ] L L] L ] L]

DRAFT FORWARDED BY MR, CLINTON:
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APPENDIX C

Public Hearing of I.W.C. held at Buffalo, N.Y., Nov. 10,
1905 as regards the uses and conditlions of the waters of
St. Marys River.,l

L] . L] L] L] L4 L] . L4 . L] L] . . . L] L] . L] L] L] L] L] ° L] L L d L4

Chairman Ernst. . . ."We have drawn up a series of rules and

regulations, more to give a starting point for the discussion

than anything else. These are not authoritative in any sense,

they have not been adopted by anybody. They are presented

to this meeting for discussion, and they read as follows:--
RULES

1. Neither the government of the United States nor
the government of Canada shall grant permits for the use of
the water of St. Mary river in excess of one-half the natural
flow less the amount needed for navigation purposes,

2. The amount needed for navigation purposes shall
for the present be assumed at 4,000 cubic feet per second,
but neither government shall permanently alienate its right
to increase that amount indefinitely.

3. The level of Lake Superlor shall be maintained as
nearly as possible between the elevation 601.5 and 603,0
feet above mean tide at New York, as established and under-
stood at this date by the United States Lake Survey Office
at Detroit, Michigan.

4, Hereafter no corporatlion or person shall be per-
mitted to divert water from the St. Marys river, or excavate
any channel or erect any structure therein, without the joint
approval of the Secretary of War of the United States, and
the Minister of Public Works of Canada; and such approval
shall not be given until said corporation or person shall
have submitted full plans of all their works to the Inter-
national Commission, and until said commission shall have
reported thereon. PROVIDED, That until such plans can be
submitted and reported on, the Michligan Lake Superior Power
Company, now operating power works at Sault Ste, Marie,
Mlichigan, may use 8,500 cubic feet per second, and no more,
and the Chandler-Dunbar Company, at the same place, may use
4,000 cubic feet per second, and no more, and the Lake Superior
Power Company, at Sault Ste. Marle, Ontario, may use 7,000
cubic feet per second, and no more, all under the same rules
and conditions as those under which they have heretofore ex-
ercised these privileges; and PROVIDED FURTHER, That this

1C.S.P. XLVII, No. 12 (1913), Part I, 138-139,.
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rule shall not apply to contracts now in force for the ex-
cavation of channels by either government for the benefit
of navigation.

5. Plans for the diversion of water must include
such remedial and controlling works in the bed of the stream
as may be necessary to maintain level, and must provide a
suitable passage for logs over the rapids,

6. Before a permit to use or divert water be granted,
the corporation or person seeking said permit shall, by a
proper instrument, bind itself or himself to abide by the
regulations hereafter prescribed and by any reasonable mo-
dification thereof which may from time to time be recommended
by the International Commission and aporoved by the Secre-
tary of War of the United States and the Minister of Public
Works of Canada.,

7. Permits to divert water for power purposes shall
be for a period not exceeding five years, and at the end of
that period shall lapse unless renewed.

8. Nothing herein contained shall be held to affect
any existing riparian or other rights of any person or corpo-
ration, or the existing remedies therefor, or any action at
law or equity now pending. All remedies herein provided
shall be cumulative, and shall be without prejudice to any
other remedies, either of the United States or Canada, or
of individuals, for failure of the power companies to main-
taln the levels for navigation purposes.

9. Corporations or persons uslng the water of St,
Marys river for power purposes shall operate them uhder the
following

REGULATIONS

* L] L] L L] . L] L] . . . L] L] L] L] L] L] L] . L] L] L] L] . L) L] . L] .



116

APPENDIX D

Report upon the Conditions Existing at Sault Ste. Marlie,
with Rules and Regulations for the Control of the SameI
Recommended by the International Waterways Commission.

Upon the organization of the Commission it found the
most pressing matter coming within 1ts jurisdiction under the
broad provisions of the Act of Congress which provides for
i1ts creation, was the regulation of the use by private corpo-
rations of the waters of St. Mary's River in connection with
the control of those waters for the protection of navigation
at present and in the future. The commission, therefore,
proceeded to an Investigation of the local conditions by
special committees and the study of all data obtainable.
After thorough consideration of all the information which
could be obtained, and after hearing all partles interested
in the use of the waters at Sault Ste. Marile, including navi-
gation interests, the Commission is satisfied that the rules
and regulations recommended herein, governing the use, or in-
terference with the natural flow, of those waters, will do
entire justice to private interests and, at the same time,
fully protect commerce and navigation.

It is the oplnion of the Commission that the Great
Lakes must be regarded as inland seas. This is not only the
tenor of the decision of the Courts in this country, but the
character of the lakes themselves, and of the immense commerce
which passes over them, gives them all the essential attri-
butes of the sea so far as commerce is concerned. From the
fact that the lakes are all connected by natural navigable
channels, except Lakes Erie and Ontario, which are connected
by a canal, 1t 1s apparent that they are physically and com-
mercially interdependent and should be regarded as constituting
a physical and commercial entity. The channels connecting
the Great Lakes, including the St. Marys River, while commonly
called "rivers" are not properly so named, but are in fact
"straits" having all the characteristics of ocean straits,
physically and from the point of view of navigation. These
conslderations lead the Commission, when examining into condi-
tions in one locality, to keep in view, and to endeavor to
conserve, the public interests involved in the navigation of
all the Great Lakes and their connecting and tributary waters,

The extent of the commerce on the Great Lakes is well

lsent by Clinton to C6té Feb. 9, 1906. Infra, 20.
Gibbons Papers, Vol. 14, P.A.C.
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illustrated by the statement of fact that the amount of
freight carrlied upon Lake Superior, which passed the locks

Page 12
RECOMMENDATIONS

The Commission would respectfully recommend:

l. That no permits should be granted for the use of
the waters of the Great Lakes or connecting channels, or
for the erection of structures in, under or over, or the
occupation in any manner of, the said waters until plans
have been submitted to the Commlission for its investigations
and recommendations: and that no further permits for the use
of the waters of St. Marys River be granted before compliance
with the rules and regulations hereinafter recommended.

2. That steps be taken to increase the lockage fa-
cllities at the Sault Ste. Marle by the Government of the
United States or the Dominion of Canada, or both, without
unnecessary delay.

5. The Commisslon further recommends that no grants,
" permits or concessions should be made, which directly or by
operation of law may, in any manner, affect the right of the
United States or of Canada to control the beds and adjacent
shores of the Great Lakes or their connecting waters, and
especially that none should be made which, legally or equitably,
may be the means of adding to tle expense of acjgulring lands
or rights for the purpose of meking Improvements in aid of
navigation, or which may give an equitable right to compen-
sation in case of the removal of structures in any navigable
waters.

4, As the Commission regards the lnterests of the
Tnited States and of Canada 1n the preservation of the lake
levels, and in the improvement of the channels and the con-
servation of the water supply for purposes of navipation,
as i1dentical and as incapable of efficient protection without
joint and harmonious action on the part of both Governments,
i1t recommends that the rules and regulations which may be
adopted be given the force and effect of law, and that some
Joint body be created which will have power to enforce and
change them, and which will also have power to make further
recommendations and rules and regulations, generally, gov-
erning the use and diversion of the waters of the Great Lakes,
thelr connecting and tributary waters, by private individuals
or corporations, with power to enforce and change the same,
or that such powers be vested in the exlsting International
Waterways Commission, subject to such restrictions and reser-
vations as may be deemed advlsable.

The Commission has adopted unanimously the following
resolutions:
RESOLVED:
That this Commission recommends to the Secretary of
War of the United States and the Minister of Public Works of
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Canada, the following Rules and Regulations to govern the
use of water at the Sault Ste. Marie.

1. No person shall place any structure in, over or
under the St. Marys River, nor shall any person place any
obstruction in said river or make any excavation in the bed
thereof, or divert water therefrom, until plans for the work
shall have been submitted to the International Waterways
Commission, nor until consent shall have been given by the
Secretary of War of the United States and the Minister of
Public Works of Canada. All work must be done in accordance
with the plans approved by the Commission and subject to 1its
supervision and inspectlon; and no water shall be used or
diverted until the completed work shall have been aporoved
by the Commission. .

2. Permits granted by the Secretary of War and by
the Minister of Public Works, shall be revocable upon the
recommendation of said Commission whenever the Commission
shall deem revocatlion necessary in the interests cf naviga-
tion; and persons own expense, abolish, or add trereto, or
construct other works for the protection of navigation in-
terests whenever the sald Commlssion shall order the same to
be done; and sald works and the plans therefor shall be subject
to the approval of said Commission. <Yermits to use or divert
water shall be granted by the Commission in its discretion,
shall be revccable at 1ts will, and shall be for terms not
exceeding twenty years.

3. Parsons now using or diverting the waters of St.
Marys River shall forthwith submit complete plans of all
thelr works existing and proposed, and until such plans have
been approved by the Commission they shall not use or divert
that waters of sald river 1n excess of the amount now actually
used or diverted by them,

4, Plans for work contemplating the use or diversicn
of water, must 1nclude such remedial and controlling works
88 may be necessary to maintain levels, Such works must pro-
vide for (1), compensation equal to the amount of water to
be used or diverted, (2), complete stoppage of flow through
canals and works, (3), passage of the amount of water naturally
flowing through the section occupied by the remedial works,
(4), passage of logs over the rapids.

5., The level of St. Marys River ahove the rapids, shall
be maintained between the elevations 601.7 and 603.2 feet
above mean tide at New York according to the system of levels
established by the U.S. Government in 1903, and the approval
of plans of works by the Commission and the consent of the
Secretary of War and Minister of Public Works to construct
works or to use or divert water shall in no way relisve the
owners and persons operating such works from the duty of main-
taining said level.

6. Nothing herain contained shall be held to affect
any existing riparian or other rights of any person or govern-
ment, or the existing remedies therefor, or any action at law
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or iIn equlity now pending.

All remedles herein provided shall be cumulative, and
shall be without prejudice to any other remedies, either of
persons or governments, for failure of persons operating under
permits, to maintain the levels for navigation purposes.

Nothing herein contained shall be held to affect the
exercise of the right of any executive officer of either the
United States or Canada, acting under the laws of his respective
country, to prevent the placlng or cause the removal of any
obstructions in St. Marys River, or to otherwise preserve or
restore the navigability of any part thereof.

7. Persons using or diverting the water of St. Marys
River shall operate under the following:

REGULATIONS
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APPENDIX E

FProm Second Interim Report of the Canadlan Section of the
International Waterways Commission April 25, 1906.1

Whereas, in the opinion of this commission it 1s
desirable that the whole question of the uses and diversions
of the waters adjacent to the boundary line between the
United States and Canada, and the uses and diversions of all
streams which cross the international boundary between the
said countries should be settled by treaty.

Therefore, this commission recommend that a treaty
be had between the United States and Great Britain, in fram-
ing which it should be recognized, that:

l. In all navigable waters the use for navigation
purposes 1s of primary and paramount right, and therefore di-
versions should not be permitted which interfere with such
use.

2. The Great Lakes system, on the boundary between
the United States and Canada, and finding i1ts outlet by the
St. Lawrence to the sea, should be maintained in 1its inte-
grity, and no diversions of water tributary to such streams
should be permitted by either country, except as heresinafter
provided.

3. Permanent or complete diversions of such waters
are wrong in principle and should hereafter be absolutely
prohibited. The diversions by the Chicago drainage canal
should be limited to the use of not more than 10,700 cublc
feet per second.

4, Diversions of international waters elsewhere than
at Niagara river or the Niagara peninsula should only be
permitted,

(a) For domestic purvoses and for the service of
locks in navigation canals.

(b) Temporary diversions, where the water taken 1s
returned again, only on the recommendation of a
joint commission; such diversions not to interfere
in any way with the interests of navigation and to
be allotted in equal proportions to each country and
so that each may have a like benefit.

5. It should be declared to be a principle with

l¢c.s.P., XLVII, No. 12 (1913), Part I, 338-39.
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relation to the use of all navigable rivers and streams
crossing the international boundary that no obstruction or
diversion should be permitted, either on such rivers or their
tributary streams, which will interfere with navigation in

elither country.
6. As to the diversions from Niagara river and on

the Niagara peninsula:
(a) In the opinion of this commission it would be
a sacrilege to destroy the scenic effect of
Niagara falls unless and until the public needs
are so imperative as to compel and Justify the sa-
crifice.
(b) It 1s possible to preserve its beauty and yet
permit the development on the Canadian side of the
Niagara river itself and elsewhere by diversions
on the Niagara peninsula to Lake Ontario of water
for power purposes to the extent of not more than
36,000 cubic feet per second, exclusive of water
required for domestic uses, and for the service of
locks in navigation canals.
(¢c) It is likewise possible to allow the diversion
of waters for power purposes on the American side
to the extent of 18,500 cublic feet per second,
exclusive of the amount required for domestic uses,
and for locks in navigation canals, without serious
injury to the scenic aspect of the falls.
(d) Your commission are of opinion, therefore, that
for the present the diversions should be 1limited
to the quantities mentioned in subsections b and c.

(e) This would give an apparent advantage to Cana-
dian interests, but, as the diversion 1Is not of

serious Injury to the falls and does not materially
affect the interests of navigation, 1t 1s more than
counterbalanced by the complete diversinon of 10,000
cubic feet by way of the Chicago drainage canal to
the Mississippi river.

7. Magnificent as are the scenic effects of the falls
of Niagara, the commercial value of the power which its waters
can produce 1s so very great, and the future need may be so
pressing, that, in the opinion of your commission, it will be
sufficient that a treaty with regard to the diversions there
should be 1limited to the period of twenty-five or thirty years.

8. As to non-navigable streams flowing in either di-
rection across the international boundary llne, diversion
for irrigation or other than 'innocent uses,' be allowed so
that each country shall have an equal benefit from such diver-
sions and that a joint commission shall have power to deal with
and regulate such uses.

Suggestions have been made that the mean level of Lake
Erie can be raised by the erection of a dam at the mouth of the
Nlagara river, but to this course strong objection 1s made by
the parties in interest at Montreal and elsewhere who apprehend
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APPENDIX F

Joint Report of the Commission on the Conditlons Existing at
Niagara Falls with Recommendations May 3, 19061

The Honourable, the Minister of Public Works of Canada, and
the Honourable, the Secretary of War of the United States:

The International Waterways Commission has the honcur
to submit the following report upon the preservation of
Niagara falls:-

The commission has made a thorough investigation of
the conditions existing at Niagara falls, and the two sections
have presented reports to their respective governments setting
forth these conditions, to which attention is invited. The
following views and recommendations are based upon a careful
study of the facts and conditions set forth in these reports:

1. In the opinion of the commission, it would be a
sacrilege to destroy the scenic effect of Niagara Falls.

2. While the commission are not fully agreed as to
the effect of diversions of water from Niagara falls, gll
are of the opinion that more than 36,000 cubic feet per
second on the Canadian side of the Niagara river or on the
Niagara peninsula, and 18,500 cubic feet per secocnd on the
American side of the Nlagara river, including diversions for
power purposes on the Erie canal, cannot be diverted without
injury to Niagara falls as a whole,

3. The commission, therefore, recommend that such
diversions, exclusive of water reguired for domestic use or
the service of locks in navigation canals, be limited on
the Canadian side to 36,000 cubic feet per second, and on the
United States side to 18,500 cubic feet per second (and in
addition thereto, a diversion for sanitary purposes not to
exceed 10,000 cubic feet per second, be authorized for the
Chicago Drainage canal), and that a treaty or legislation be
had 1imiting these diversions to the quantities mentioned.

The effect of the diversion of water by the Chilcago
Drainage canal upon the general navigation interests of the
Great Lakes system will be considered In a separate report.

The Canadian section, while assenting to the above
conclusions, did so upon tre understanding that in connection

1c.s.P., XLVII, Yo. 12 (1913), Part I, 339-40.
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therewith should be expressed their view that any treaty or
arrangement as to the preservation of Niagara falls should
be 1imited to the term of twenty-five years and should also

establish the principles agplicable to all diversions or uses
of waters adjacent to the international boundary, and of all

streams which flow across the boundary.

The following principles are suggested:

l. In all navigable waters the use for navigation
purposes 1s of primary and paramount right. The Great Lakes
system on the boundary between the United States and Canada
and finding 1ts outlet by the St. Lawrence to the sea should
be maintained in its integrity.

2. Permanent or complete diversions of navigable waters
or their tributary streams, should only be permitted for domes-
tic purposes and for the use of locks in navigation canals.

3. Diversions can be permitted of a temporary character,
where the water is taken and returned back, when such diversions
do not interfere in any way with the interests of navigation.
In such cases each country 1s to have a right to diversion in
equal quantities.

4. No obstruction or diversion shall be permitted in
or upon any navigable water crossing the boundary or in or
from streams tributary thereto, which would injuriously af-
fect navigation 1n either country.

5. Each country shall have the right of diversion cr
irrigation or extraordinary purposes in equal quantities of the
waters of non-navigable streams crossing the International
boundary.

6. A permanent joint commission can deal much more
satisfactorily with the settlement of all disputes arising as
to the application of these principles, and should be appointed.

The American members are of opinion that the enunciation
of principles to govern the making of a general treaty is not
within the scope of their function; moreover the jurisdiction
of the American members is restricted to the Great Lakes system.

Signatures of the Commission
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APPENDIX G

From Report on the Conditlions Existing at Sault Ste. Marie,
with Rules for the_Control of the same, recomnended by the
I.W.C. May 3, 19061

The commission would respectfully recommend:

1. That no permits shall be granted for the use of
the waters of the St. Marys river, or for the erection of
structures in, under or over, or the occupation in any man-
ner of the said waters until plans have been submitted to

*:~ commission for 1ts investigation and recommendation;
and the use of the waters under such permits shall not be

allowed except upon compliance with the rules hereinafter

recommended.

2. The commission further recommends that no grants,
permits or concessions should be made, which directly or by
operation of law, may, in any manner affect the right of the
United States or of Canada, to control the bed of the St.
Marys river, below high water mark, and especially that none
should be made which, legally or equitably, may be the means
of adding to the expense of acquiring lands or rights for
the purpose of making improvements in aid of navigation, or
which may give an equitable right to compensation in case of
the removal of structures in said river.

3. That steps shall be taken to 1lncrease the lockage
facilities at Sault Ste. Marie without unnecessary delay.

4, That the governments of the United States and
Canada reserve all water necessary for navigation purposes,
at present or In the future, and the surplus shall be di-
vided equally between the two countries for power purposes.

5. As the commlission regards the interests of the

United States and Canada in the preservation of the lake
levels, and in the improvement of the channels and the con-
servation of the water supply for purposes of navigation as
identical and as incapable of efficlent protection without
Joint and harmonious action on the part of the two governments,
it recommends that the rules hereinafter set forth be adopted,
and that a joint commission be created to supervise their en-
forcement, or that such powsrs be vested in the existing In-
ternational Waterways Commission, subject to such restrictions
and reservaticns as may be deemed advisable.

1C.S.P., XLVII, No, 12 (1913), Part I, 348-49,
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APPENDIX H
Recommendations agreed upon by Canadian Section Nov. 8, 19061

The waters of Lake Michigan in the United States, as
the waters of Georglan Bay in Canada, and the waters of Lake
Superior partly in the United States and partly in Canada,
all form sources of supply of the Great Lakes System, finding
thelr way by the Saint Lawrence to the sea.

The right of navigation of these waters is common to
both nations, and even as to the portion of the Saint Law-
rence River which lies wholly within Canadian territory the
right i1s given by Article XXVI of the Treaty of 1871 to the
clitizens of the United States in comrion with the citizens of
Great Britain. It is therein declared that such river "where
it ceases to form the boundary between the two countries
from, to, and into the sea shall forever remain free and
open for the purvoses of commerce to the citizens of the United
States.

In the opinion of your commission, therefore, the
interests of navigation in these waters are paramount subject
only to the right of use for domestic purposes.

Your Commission concede the right to the Sanitary
District of Chicago to use the waters of the said Lake only
in so far as 1t is absolutely essential that they should do
so for domestic uses, including the right to preserve the
health of the ¢ity by a drainage canal if other means cannot
be provided.

The preservation of the levels of the Great Lakes
System 1s in the opinion of your Commission of the utmost
importante, and the Federal Governments controlling naviga-
tion should so regulate diversions as to limit the same to
the domestic uses aforesaid.

The Canadian Members of this Commission feel in deal-
ing with diversion from Lake Michigan, that they are not
called upon, nor would 1t be within their province to 1imit
such uses or to suggest, much less dictate what system should
be adopted by the Sanitary District of Chiecago with a view to
minimise the amount of water which they are to divert. They
are of the opinion that it must be left’'to the Federal Govern-
ment of the United States to protect the interests of naviga-
tion.

lGibbons Papers, Vol, 10, P.A.C.
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APPENDIX I
From Joint Report on the Apvplication of the Minnesota Canal
and Power Company, of Duluth, Minnesota, for Permission to
Divert Certain Waters in the State of Minnesota from the
Boundary Waters between the United States and Canads, 19061

Nov. 15, 1906

[ ) o 3 L] L3 ] [ . . . . . . o . . L] . ° o L] . . . ] . o o . .

Conclusions

The commission has arrived at the following conclu-
sions:

1. While the work proposed by the apvlicant will be
of great advantage to the interests served, it will inter-
fere with public and private interests in Canada, and the
commission see no public necessity for 1t.

2. The proposed diversion will injure the interests
of various classes of persons, namely residents of the United
States having property rights in the State of Minnesota,
residents of the United States having property rights and
interests in Canada and in the boundary waters, residents of
Canada having property rights and interests in Canada, and
municipalities in the Dominion of Canada. The rights and
interests which will be affected are divisible iInto two
classes, namely, those which depend upon navigation directly
or iIndirectly and those which depend upon the use of waters
of the various streams and lakes for power purposes.,

3. The proposed diversion will affect injuriously
navigation upon the boundary waters between the United States
and Canada, above mentioned, and upon navigable waters in
Canada connecting said boundary waters; but,

4. So far as water-power interests on the International
boundary or In Canada are concerned, which depend uoon the
supvly from the Birch lake drainage area, although remedial
works at locations above Rainy lake may be constructed, the
total amount of water can be stored and used for power pur-
poses upon the boundary and connecting waters located wholly
in Canada, will be diminished.

5. The apolicant, the Minnesota Canal and Power Company
of Duluth, Minnesota, under the decision of the Supreme Court
of Minnesota, above cited, apvarently has not the power to
utilize the permit it seeks to obtain, but possibly may acquire

lc.s.P., XLVII, Wo. 12 (1913), Part I, 367-68. ...
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that power. It would seem, therefore, that the permit which
the applicant seeks, ought not in any case to be granted
before it secures authority under the laws of Minnesota to
utilize it.

6. That the rights and interests of the residents
of Minnesota which may be affected by the proposed diversion,
are of so much less importance than the interests which will
be promoted by the proposed works of the applicant, that they
do not furnish a sufficient reason for refusing the permit
sought, inasmuch as full compensation must be made to such
persons under the laws of Minnesota.

7. Neither the State of Minnesota nor the United
States can provide the adequate means by which money com-
pensation can be ascertalned and made to the owners of the
Interests in Canada which may be injured, and it follows
that individuals sustaining injury would be relegated to
litigation. This is a violation of the principle of law
that private property shall not be taken for public use,
unless provision for compensation can be made without 1iti-
gation and 1ts attendant delays and expense,

8., So far as remedial works are concerned, it is
sufficient to say that there 18 no jurisdiction in the
United States or 1n the State of Minnesota to provide for
or permit the erection of the necessary remedial works in
Canada.

9. That although it might be advisable to grant the
permit applied for, in case the apvlicant should acquire the
powers necessary to utilize it, 1f objections arising from
International relations did not exist, treaty provisions,
international comity and the impossibility of providing Jjust
means of assuring adequate compensation for injury to inter-
ests in Canada, or of preserving navigation unimpaired on
the boundary streams, without concurrent action of both
governments concerned, lead us to the conclusion that the
permit should not be granted unless the full protection of
all interests not cared for by the laws of Minresota be
secured by concurrent action of the United States and Canada.

RECOMMENDAT IONS

1. The commission would, therefore, recommend that
the permit apnlied for be not granted without the concurrence
of the Canadian government.

2. As questions involving the same principles and
difficulties, 1liable to create friction, hostile feelings and
reprisals, are liable to arise bstween the two countries,
affecting waters on or crossing the boundary line, the com-
mission would recommend that a treaty be entered into which
shall settle the rules and principles upon which all such
questions may be peacefully and satisfactorily determined
as they arise.

3. The commission would recommend that any treaty
which may be entered into should define the uses to which
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international waters may be put by either country without
the necessity of adjustment in each instance, and would
respectfully suggest that such uses should be declared to be:

(a) Use for necessary domestic and sanitary purposes.

(b) Service of locks used for navigation purposes.

(c) The right to navigate.

4, The commission would also respectfully suggest
that the treaty should prohibit the permanent diversion of
navigable streams which cross the International boundary or
which form a part thereof, except upon adjustment of the
rights of all parties concerned by a permanent commission,
and with 1ts consent,

Signatures of the Commission
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APPENDIX J

Gibbons~Clinton Draft Treaty submitted to the Secretary of
State and the Prime Minister September 24, 1907

PROPOSED TREATY CLAUSES
Article I

Whereas questions have arisen and may hereafter arise
involving the use and diversion of the boundary waters of the
United States and Canada, and in relation to the protection
of the fisheries therein, the iImprovement of navigable chan-
nels for navigation, the improvement and maintenance of the
levels therein, and the protection of the banks and shores of
such waters; and whereas it 1s desirable that the rules of
navigation upon navigable waters forming a part of the bound-
ary between the United States and the Dominion of Canada, and
the use of signal lights of vessels navigating said waters
should be uniform, and whereas the use of joint rules of the
Ynited States and the Dominion of Canada, and such rules must
be enforced by joint action of sald countries; and whereas 1t
is deemed wise by the high contracting parties, in order to
settle all such questions now existing, or which may hereafter
arise, and to dispose of all other matters above mentioned,
that a permanent international commission be appointed with
full powers in the premises; therefore the high contracting
partles agree that all such questions and matters as they may
arise shall be referred by them to a commission to consist of
slx commissioners, three to be appointed by the President of
the United States, and three by His Britannic Majesty; and
the high contracting parties agree to appoint the commissioners
as soon after the ratification hereof as may be convenient. 1In
case of the death, absence or 1ncapacity of a commissioner, or
in the event of a commissioner omitting or ceasing to act as
such, the President of the Tnited States or His Britannic
Majesty, respectively, shall name another person to act as
commissioner in the place or stead of the Commissioner originally
named.

Article II
The Commissioners shall meet in Washington at the ear-
liest convenient time after they shall have been named, and

lGibbons Papers, Vol. 14, P.A.C.
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shall, before proceeding to do any business, make and sub-
scribe a solemn declaration that they will Iimpartislly and
carefully examine and decide, to the best of their judgment
and according to justice and equity, without feeling, favor
or affection to their country, upon all such matters as shall
be laid before them on the part of the governments of the
United States and of His Britannic Majesty, respectively,

and such declaration shall be entered on the record of their
proceedings.

After having organized the commissioners may meet
at such times and places as they may appoint. They shall
give all parties interested in matters which come before
them, convenient opportunity to be heard, and may take evi-
dence on oath when deemed necessary. They may adopt such
rules of procedure as may be in accordance with justice and
equity and may make such examinations in person and through
agents, or employees, as they may deem advisable,

The majority of the commission shall have power to
render a decision, but in case a majority do not agree, the
Commission shall select an arbitrator or arbitrators to whom
the matters in difference may be referred and whose decision
shall be final

The Commission may employ secretaries, engineers and
other assistants, from time to time as it may deem advisable,
The salaries and personal expenses of the Commissioners
shall be paid by their respective governments, and all other
expenses, including the pay of arbitrators, shall be paid
equally by the high contracting parties, who shall make
proper provision therefor.

Article III
The Commission shall have power to consider and
determine all questions and matters related to the subject
specified in Article I which may be referred to it by the
High Contracting Parties,

The decision of the Commission upon an¥ matters sub-
mitted to it shall be enforced by the Figh Contracting

Parties; and for the purnose of enforcing any rules and
regulations, which may be adopted by the Commission, pursuant
to the powers conferred upon it by this treaty, the Commis-
sion may exercise such police powers as may be vested in it
by concurrent legislation of the United States and Dominion
of Canada.

Article IV
It 1s agreed as follows:--
1. The expression "boundary waters™ as used in this
treaty includes the following described waters, to wit:
Lake Superior, Michigan, Huron including Georglan Bay, St.
Clair, Erie, and Ontarjo: the connecting and tributary
waters of said lakes, the river St. Lawrence from its source
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to the ocean; the Columbia River and all rivers and streams
which cross the boundary line between the Dominion of Canada
and the United States, and their tributaries.

2. All navigable boundary waters, and all canals and
channels connecting the same or alding iIn their navigatilon,
now existing or which may hereafter be constructed are and
shall be forever free for navigation by the citizens and
subjects of both countries, ascending and descending, sub-
ject to such just rules and regulations as either of the High
Contracting Parties may, within its own territory, impose,
provided that such rules and regulations shall not discrimi-
nate between the citizens or subjects of the Figh Contracting
Parties.

3. The right to use said waters for navigation 1is
paramount to all other rights, except that of use for neces-
sary domestic and sanitary purposes and the service of canals
for purposes of navigation.

4, Where diversions of water are permitted for the
purpose of generating nower, upon waters along the line of
the international boundary, the interests of navigation must
be fully protected, and, as far as possible, the right to use
one half of surplus waters avallable for power purposes shall
be preserved to each country, its citizens or subjects,

S. Where diversion for irrigation 1s permitted the
paramount right of navigation must be preserved and the rights
of each country affected and of its citizens or subjects must
be equitably protected.

6. The said waters must not be polluted in one country
to the injury of health or property in the other,

7. No water shall be diverted from the Niagara River
or from Lake Erie by way of the Niagara Peninsula in excess
of 18,500 cubic feet per second in the United States, and
36,000 cubic feet per second in the Dominion of Canada, ex-
cept for necessary domestic and sanitary uses, and for ser-
vice of canals for purposes of navigation.

8. Solely for the purposes of this treaty, the ex-
pression "Navigable boundary waters" shall be taken to mean
all such boundary waters as are subject to public use for
the transportation of property, in accordance with the common
law as recognized in the Dominion of Canada and in the United
States: and the Commission is authorized and empowered to
determine the navigability of streams, as matter of fact, when
it becomes necessary to do so in matters referred to 1it.

9. No diversion or obstruction of boundary waters in,
or by, either country, which shall materially interfere with
the natural flow thereof, to the injury of the other country,
or of its citizens or subjects shall be permitted without
the consent of such other country.

10. The words "citizens™ and "subjects™ as used in
this treaty shall be deemed to include individuals, corpo-
rations, joint stock companies, associations and partnerships.
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Article V

The Commission 1s hereby empowered and directed to
ascertain the boundary line between the United States and the
Dominion of Canada through lakes Ontario, Erile, St. Clair, and
Huron, and the waters connecting the same as laid down by the
Cormmlssioners appointed under the treaty of Ghent, as nearly
as posslible, and to delineate the same upon modern charts and
to describe i1t in writing, and, so far as practical, by refer-
ence to fixed monuments whick the Commission may locate and
erect and which shall be described that they can be readily
found.

The Commission shall by report, signed by the Commis-
sioners, designate the boundary line so ascertained by it and
shall cause to be prevared proper maps delineating the same,
They shall file their report together with such maps, in dupli-
cate with the Secretary of State of the United States and with
the Minister of Public Works of the Dominion of Canada,

The boundary line as ascertained and reported by the
Commission shall be the boundary line between the Bnited States
of America and the Dominion of Canada, through the waters last
above mentioned.

In case a majority of the commission shall not be abls
to agree on the location of the boundary line through the waters
last above mentioned, in whole or in any part, they shall make
jJoint or several reports in duplicate, to the government of His
Britannic Majesty and to that of the United States, stating in
detail the points on which they differ,

Article VI

AND WHEREAS it 1s desirable that the said Commission,
when formed, should have authority to deal with all other mat-
ters, which shall, by consent of both the contracting parties,
be submitted to it for decision or which shall with such con-
sent, be referred to it with a view to having the said Commis-
sion consider and report thereon with such recommendations sas
they may think advisable,

NOW THEREFORE the High Contracting Partles agree that
the said Commission shall, as to all matters so referred to
them for decision, have the same powers as are given to them
with respect to the subjects mentioned in Article I of this
treaty.

As to such matters as are not referred to them for
decision the said commission shall consider and report upon
the facts, with such recommendations as they may see fit,

In case a majority of the Commission cannot, in matters
so referred to them for decision, agree upon findings, they
shall appoint one or more arbltrators as provided in Article
I, but as to all other subjects referred to them if the ma-
Jority cannot agree upon conclusions, the vliews of the members
shall be embodied in separate reports to be submitted to both
the High Contracting Partles.
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Article VII

The Commission with all 1ts powers conferred and dutles
imposed by this treaty shall continue during the pleasure of
both of the high contracting parties; but i1f either of the
parties desires to terminate this treaty it shall give to the
other at least one year's notice in writing before doing so.
For all the purposes of these articles the Dominion of Canada
shall be deemed to represent His Britannic Majesty.

All reports and communications of the Commission are to
be made to the Secretary of State of the Tnited States and to
the Prime Minister of the Dominion of Caneda.
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APPENDIX K

The Root (Anderson) Draft Treaty 1

Draft of Proposed Treaty for the Appolntment of a Joint Com-
mission of Inquiry with Respect to Questions Arising Between
the United States and Canada Along Their Common Frontler

The United States of America and His Majesty Edward
the Seventh of the Unlted Kingdom of Great Britaln and Ire-
land and of the British Dominions beyond the Seas, King and
Emperor of Indla, being equally desirous that provision may
be made for an impartial and expert examination under their
Joint direction, whenever desired on either side, with re-
spect to questions or matters of difference affecting the
mutual relations of the United States and the Dominion of
Canada and arising along their common frontier, with a view
to securing harmonious and mutually acceptable action on

both sides in dealing with such questions or matter, have
resolved to conclude a treaty in furtherence of these ends,
and for that purpose have appointed their respective pleni-
potentiaries as follows:
The President of the Unlited States of America,
Elihu Root, Secretary of State of the United States
and
His Britannic Majesty, the Right Honorable James
Bryce, 0. M., His Britannic Majesty's Ambassador
Extraordinary and Plenipotentiary;
who, after an exchange of their full powers, which were
found to be in good and due form, have agreed upon and con-

cluded the following articles:

Article T

A Joint Commission of Inquiry, composed of six Com-

missioners, three on the part of the United States and three
on the part of Great Britain, shall be referred from time

to time for examination and report any questions or matters
of difference arising between the United States and the
Dominion of Canada 1nvolving inhabitants of the other along
their common frontier, whenever elither the Government of the
United States or the Government of the Dominion of Canada
shall request that such questions or matters of difference
be so referred.

1
Anderson Papers, Box 69.
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The Joint Commission of Inquiry hereby constituted
is authorized in each case so referrad to examine into and
report upon the facts and circumstances of the particular
questions and matters referred, together with such conclu-
sions and recommendations as may be apvoropriate if called for,
subject, however, to any restrictions or exceptions which
may be Imposed with respect thereto by the terms of the ref-
erence,

The reports of the Commission shall not be regarded
as decisions of the questions or matters submitted either on
the facts or the law, and shall in no way have the character
of an arbitral award.

Article II

The three Commissioners on the part of the United
States shall be appointed by the President of the United
States, by and with the advice and consent of the Senate,
and In case of the death, resignation, or incapacity to act
of any of such Commissioners, or their successors, the va-
cancy thus caused shall be filled in like manner,

The three Cormissioners on the part of Great Britain
shall be appointed by _ _ and 1n case of the
missioners, or thelr successors, the vacancy thus caused
shall be filled in like manner,

It i1s the desire of the High Contracting Partles
that, so far as may be convenient, one of the commlissioners
appointed on each side shall be a lawyer of experience in
questions of international and riparian law, and one an
engineer well versed in the hydraullcs of the Great Lakes,

It 1s further agreed that the Commissioners on each
side shall be appointed as soon as may be after the ratifi-
cation of this treaty.

Article III

The Commission shall hold the first meeting and org-
anize at such time and place as may be required by the ref-
erence to it of any questions or matters for examinations
and report, as above provided, and when organized the Com-
mission may fix the times and places for its meetings, sub-
ject to special call or direction by the two Governments.
Each Commissioner, upon the first joint meesting of the Com-
mission after his apvointment, shall, before proceeding with
the work of the Commission, make and subscribe an oath or
declaration in writing that he will carefullyand impartially
examine and report uvon all questions and matters referred
to the Commission as provided by this treaty, and such oath
or declaration shall form part of the permanent records of
the Commission,
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Article IV

The Commission may employ secretaries, engineers,
and other-gsistants from time to time as i1t may deem advis-
able. The salaries and personal expenses of the Commissioners
shall be pald by thelr respective Governments, and £ll other
expenses shall be paid in equal moieties by the High Con-
tracting Parties.

Article V

The Commission shall give all parties interested in
questions and matters which come before it convenlent oppor-
tunity to be heard, and may take evidence on oath when
deemed necessary. The Commission may adopt such rules of
procedure as shall be in accordance with justice and equity,
and may make such examination in person and through agents
or employees as may be deemed advisable,

Article VI

The Commission shall make a joint report to both Gov-
ernments 1n all cases in which all or a majority of the Com-
missioners agree, and in case of disagreement the minority
may make a joint report to both Governments, or separate
reports, esach to his own Government.

In case the Commission is evenly divided upon any
question or matter referred to it for report, separate re-
ports shall be made by the Commissioners on each side to
their own Government.

Article VII

All reports and communications of the Commission
shall be made to the Secretary of State of the United States
and to the (?) Prime Minister of the Dominion of Canada.

Article VIII

This treaty shall remain in force for years after
its date and thesreafter until terminated by a twelve months!
written notice, given by either High Contracting Party to
the other.
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APPENDIX L

The Boundary Waters Treatyl

Treaty Between the United Kingdom and the United States of
America Relating to Boundary Waters: and Questions Arising
Along the Boundary Between Canada and the United States.
Signed at Washington, January 11, 1909
(Ratifications exchanged at Washington, May 5, 1910)

His Majesty the King of the United Kingdom of Great
Britain and Ireland and of the British Dominions beyond the
Seas, Emperor of India, and the United States of Americsa,
being equally desirous to prevent disputes regarding the use
of boundary waters and to settle all questions which are now
pending between the United States and the Dominion of Canada
involving the rights, obligations, or interests of either in
relation to the other or to the inhabitants of the other,
along their common frontier, and to make provision for the
ad Justment and settlement of all such guestions as may here-
after arlise, have resolved to conclude a Treaty in further-
ance of these ends, and for that purpose have appointed as
their respective Plenipotentiaries.

His Britannic Majesty, the Right Honourable James
Bryce, O.M., his Ambassador Extraordinary and Plenipotentiary
at Washington; and

The President of the United States of Amearica, Elihu
Root, Secretary of State of the United States;

Who, after having communicated to one another thelr
full powers, found in good and due form, have agreed upon the
following articles:

PRELIMINARY ARTICLE

For the purposes of this Treaty boundary waters are
defin~d as the waters from main shore to main shore of the
lakes and rivers and connecting waterways, or the portlons
thereof, along which the international boundary between the
United States and the Dominion of Canada passes, including
all bays, arms, and inlets thereof, but not including tri-
butary waters which in thelr natural channels would flow
into such lakes, rivers, and waterways, or waters flowing

1Robert Borden, Treaties and Agreements Affecting
Canada in Force Between His Majesty and the United States
of America 1814-1913 (Ottawa, 1915), 185-195.,




138

from such lakes, rivers, and waterways, or the waters of
rivers flowing across the boundary.

Article I

The High Contracting Parties agree that the naviga-
tion of all navigable boundary waters shall for ever continue
free and open for the purposes of commerce to the inhabitants
and to the ships, vessels, and boats of both countries equally,
subject, however, to any laws and regulations of elther coun-
try, within its own territory, not inconsistent with such
privilege of free navigation, and applying equally and with-
out discrimination to the inhabitants, ships, vessels, and
boats of both countries.

It is further agreed that so long as thils Treaty
shall remain in force, thls same right of navigation shall
extend to the waters of Lake Michigan and to all canals con-
necting boundary waters, and now exlisting or which may here-
after be constructed on either side of the line, Either of
the High Contracting Parties may adopt rules and regulations
governing the use of such canals withln its own territory,
and may charge tolls for the use thereof, but all such rules
and regulations and all tolls charged shall apply alike to
the subjects or citizens of the High Contracting Parties and
the ships, vessels, and boats of both of the High Contract-
ing Parties, and they shall be placed on terms of equality
in the use thereof.

Article II

Each of the High Contracting Partles reserves to 1it-
self or to the several State Governments on the one side and
the Dominion or Provincial Governments on the other, as the
case may be, subject to any treaty provisions now existing
with respect thereto, the exclusive jurisdiction and control
over the use and diversion, whether temporary or permanent,
of all waters on its own side of the line which in their
natural channels would flow across the boundary or into bound-
ary waters; but 1t is agreed that any interference with or
diversion from their natural channel of such waters on either
slde of the boundary, resulting in any injury on the other
side of the boundary, shall give rise to the same rights and
entitle the injured parties to the same legal remedies as if
such injury took place in the country where such diversion
or interference occurs; but this provision shall not apoly
to cases already existing or to cases expressly covered by
special agreement between the parties hereto.

It is understood, however, that neither of the High
Contracting Parties intends by the foregoing provision to
surrender any right which it may have to object to any inter-
ference with or diversions of waters on the other side of the
boundary the effect of which would be productive of material
injury to the navigation interests on its own side of the
boundary.
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Article III

It 1s agreed that, in addition to the uses, obstruc-
tions, and diversions heretofore permitted or hereafter pro-
vided for by speclial agreement between the Parties hereto, no
further or other uses or obstructions or diverslons, whether
temporary or permanent, of boundary waters on either side of
the line, affecting the natural level or flow of boundary wa-
ters on the other side of the line, shall be made except by
authorlity of the United States or the Dominion of Canada with-
in their respective jurisdictions and with the aporoval, as
hereinafter provided, of a joint commission, to be known as
the International Joint Commission.

The foregolng provisions are not intended to limit or
Interfere with the existing rights of the Government of the
United States on the one side and the Government of the Domi-
nion of Canada on the other, to undertake and carry on gov-
ernmental works in boundary waters for the deepening of chan-
nels, the construction of breakwaters, the improvement of
harbours, and other governmental works for the benefit of
commerce and navigation, provided that such works are wholly
on 1ts own side of the line and do not materially affect the
level or flow of the boundary waters on the other, nor are

such provisions intended to interfere with the ordinary use
of such waters for domestic and sanltary purposes,

Article IV

The High Contracting Parties agree that, except in
cases provided for by special agreement between them, they
will not permit the construction or maintenance on their
respective sides of the boundary of any remedial or protective
works or any dams or other obstructions 1In waters flowing
from boundary waters or 1n waters at a lower level than the
boundary in rivers flowing across the boundary, the effect
of which i1s to ralse the natural level of waters on the other
side of the boundary unless the construction or maintenance
thereof 1s approved by the aforesaid International Joint Com-
mission.

It 1s further agreed that the waters herein defined
as boundary waters and waters flowing across the boundary
shall not be polluted on either side to the injury of health
or property on the other,

Article V

The High Contracting Parties agree that 1t 1s expedi-
ent to 1limit the diversion of waters from the Nlagara River
so that the level of Lake Erie and the flow of the stream
shall not be appreciably affected. It 1s the desire of both
Parties to accomplish this object with the least possible
injury to investments which have already been made in the
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constructlion of power plants on the United States'! side of
the river under grants of authority from the State of New
York, and on the Canadian side of the river under licenses
authorized by the Dominion of Canada and the Province of On-
tario.

So long as this Treaty shall remain in force, no di-
version of the waters of the Nlagara River above the Falls
from the natural course and stream thereof shall be permitted
except for the purposes and to the extent hereinafter pro-
~vided.

The United States may authorize and permit the diver-
sion within the State of New York of the waters of said river
above the Falls of Niagara, for power opurposes, not exceeding
in the aggregate a daily diversion at the rate of twenty thou-
sand cubic feet of water per second.

The United Kingdom, by the Dominion of Canadas, or the
Province of Ontario, may authorize and permit the diversion
within the Province of Ontario of the waters of said river
above the Falls of Nlagara for power purvoses, not exceeding
in the aggregate a dally diversion at the rate of thirty-six
thousand cubic feet of water per second.

The prohibitions of this article shall not apply to
the diversion of water for sanltary or domestic purposes, or
for the service of canals for the purposes of navigation,

Article VI

The High Contracting Parties agree that the St. Mary
and Milk Rivers and their tributaries (in the State of Montana
and the Provinces of Alberta and Saskatchewan) are to be
treated as one stream for the purposes of irrigation and power,
and the waters thereof shall be apportioned equally between
the two countries, but in making such equal apportionment
more than half may be taken from one river and less than half
from the other by either country so as to afford a more bene-
ficlal use to each. It 1s further agreed that in the division
of such waters during the irrigation season, between the 1lst
of April and 31st of Uctober inclusive, annually, the United
States 1s entitled to a prior appropriation of 500 cubic feet
per second of the waters of the Milk River, or so much of
such amount as constitutes three-fourths of 1ts natural flow,
and that Canada 1s entitled to a prior appropriation of 500
cubic feet per-second of the flow of St. Mary River, or so
much of such amount as constitutes three-fourthes of its
natural flow.

The channel of the Milk River in Canada may be used
at the convenience of the United States for the conveyance,
while passing through Canadian territory, of waters diverted
from the St. Mary River. The provisions of Article II of
this Treaty shall apply to any injury resulting to property
in Canada from the conveyance of such waters through the Milk
Rivel‘ .
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The measurement and apportionment of the water to be

used by each country shall from time to time be made jointly
by the properly-constituted reclamation officers of the United
States and the properly-constituted irrigation officers of

His Majesty under the direction of the International Joint
Commission.

Article VII

The High Contracting Parties agree to establish and
maintain an International Joint Commission of the United
States and Canada composed of six commlssioners, three on
the part of the United States appolnted by the President
thereof, and three on the part of the United Kingdom ap-
pointed by His Majesty on the recommendation of the Governor
in Council of the Dominion of Canada.

Article VIII

This International Joint Commission shall have juris-
diction over and shall pass upon all cases involving the
use cr obstruction or diversion of the waters with respect
to which under Articles III and IV of this Treaty the appro-
val of this Commission i1s required, and in vassing upon such
cases the Commission shall be governed by the followling rules
and principles which are adopted by the High Contracting
Parties for this purpose.

The High Contracting Parties shall have, each on its
own side of the Boundary, equal and similar rights in the
use of the waters hereinbefore defined as boundary waters.

The following order of precedence shall be observed
among the various uses enumerated hereinafter for these
waters, and no use shall be permitted which tends materially
to conflict with or restrain any other use which is given
preference over it in this order of precedence:

(1) Uses for domestic and sanitary purposes;

(2) Uses for navigation, including the service of

canals for the purposes of navigation;

(3) Uses for power and for irrigation purposes.

The foregoing provisions shall not apply to or dis-
turb any existing uses of boundary waters on either side of
the boundary.

The requirement for an equal division may in the
discretion of the Commission be suspended in cases of tempo-
rary diversions along boundary waters at points where such
equal division can not be made advantageously on account of
local conditions, and where such diversion does not diminish
elsewhere the amount avallable for use on the other side.

The Commission in its discretion may make 1ts appro-
val 1in any case conditicnal upon the construction of remed-
1al or protective works to compensate so far as possible
for the particular use or diversion proposed, and in such
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cases may require that suitable and adequate provision, ap-
proved by the Commission, be made for the protection and in-
demnity against injury of any interests on either side of
the boundary.

In cases Involving the elevation of the natural level
of waters on either side of the line as a result of the con-
struction or maintenance on the other side of remedisal or
protective works or dams or other obstructions in boundary
waters or in waters flowing therefrom or in waters below the
boundary in rivers flowing across the boundary, the Commis-
sion shall require, as a condition of 1ts approval thereof,
that sulitable and adequate provision, approved by 1t, be made
for the protection and indemnity of all interests on the other
side of the line which may be injured thereby.

The majority of the Commissioners shall have power to
render a decision. In case the Commission is evenly divided
upon any question or matter presented to it for decision,
separate reports shall be made by the Commissioners on each
side to thelr own Government., The High Contracting Parties
shall thereupon endeavour to agree upon an adjustment of the
question or matter of difference, and if an agreement is
reached between them, it shall be reduced to writing in the
form of a protocol, and shall be communicated to the Commis-
sioners, who shall take such further proceedings as may be
necessary to carry out such agreement,

Article IX

The High Contracting Parties further agree that any
other questions or matters of differance arising between them
involving the rights, obligations, or interests of either in
relation to the other or to the inhabitants of the other,
along the common frontier between the United States and the
Dominion of Canada, shall be referred from time to time to
the International Joint Commission for examination and report,
whenever either the Government of the United States or the
Government of the Dominion of Canada shall request that such
questions or matters of difference be so referred.

The International Joint Commission 1s authorized in
each case so referred to examine Into and report upon the
facts and circumstances of the particular questions and mat-
ters referred, together with such conclusions and recom-
mendations as may be appropriate, subject, however, to any
restrictions or exceptions which may be imposed with respect
thereto by the terms of the reference.

Such reports of the Commission shall not be regarded
as decisions of the questions or matters so submitted either
on the facts or the law, and shall in no way have the char-
acter of an arbitral award.

The Commission shall make a joint report to both
Governments in all cases in which all or a majority of the
Cormlssioners agree, and in case of disagreement the
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minority may make a joint report to both Governments, or
separate reports to their respective Governments.

In case the Commission 1s evenly divided upon any
question or matter referred to it for report, separate re-
ports shall be made by the Commissioners on each side to
their own Government.

Article X

Any questions or matters of difference arising be-
tween the High Contracting Parties involving the rights,

obligationg, or interests of the United States or of the
Dominion of Canada either in relation to each other or to

their respective inhabitants, may be referred for decision
to the International Joint Commission by the consent of the
two Parties, it being understood that on the part of the
United States any such action, will be by and with the ad-
vice and consent of the Senate, and on the part of His Majes-
ty's Government with the consent of the Governor General in
Council. In each case so referred, upon the facts and cir-
cumstances of the particular questions and matters referred,
together with such conclusions and recommendations as may be
appropriate, subject, however, to any restrictions or excep-
tions which may be imposed with respect thereto by the terms
of the reference,

A majority of the said Commission shall have power
to render a decision or finding upon any of the questions or
matters so referred.

If the sald Commission is equally divided or other-
wise unable to render a decision or finding as to any ques-
tions or matters so referred, it shall be the duty of the
Commissioners to make a joint report to both Governments, or
separate reports to their respective Governments, showing the
different conclusions arrived at with regard to the matters
or questions so referred, which guestions or matters shall
thereupon be referred for declsion by the High Contracting
Parties to an umpire chosen in accordance with the procedure
prescribed in the fourth, fifth, and sixth paragraphs of
Article XLV of The Hague Convention for the pacific settle-
ment of international disputes, dated October 18, 1907.

Such umpire shall have power to render a final decision with
respect to those matters and questions so referred on which
the Commission falled to agree.

Article XI

A duplicate original of all decisions rendered and
Joint reports made by the Commission shall be transmitted to
and filed with the Secretary of State of the United States
and the Governor General of the Dominion of Canada, and to
whom shall be addressed all communications of the Commission.
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Article XII

The International Joint Commission shall reet and
organize at Washington promptly after the members thereof
are appointed, and when organized the Commission may fix
such times and places for 1ts meetings as may be necessary,
subject at all times to special call or direction by the two
Governments. Each Commissioner, upon the first jolnt meeting
of the Commission after his appointment, shall, before pro-
ceeding with the work of the Commission, make and subscribe
a solemn declaration in writing that he will faithfully and
impartially perform the duties iImposed upon him under this
Treaty, and such declaration shall be entered on the records
of the proceedings of the Commission.

The United States and Canadian sections of the Com-
mission may each appoint a secretary, and these shall act as
Joint secretaries of the Commission at its joint sessions,
and the Commission may employ engineers and clerical assist-
ants from time to time as it may deem advisable., The sala=-
ries and personal expenses of the Commission and of the secre-
taries shall be pald by their respective Governments, and
all reasonable and necessary joint expenses of the Commis-
slon, incurred by it, shall be paid in equal moleties by
the High Contracting Parties.

The Commission shall have power to administer oaths
to witnesses, and to take evidence on oath whenever deemed
necessary 1n any proceeding, or inquiry, or matter within
its Jurisdiction under this Treaty, and all parties inter-
ested therein shall be given convenient opportunity to be
heard, and the High Contracting Parties agree to adopt such
legislation as may be appropriate and necessary to give the
Commission the powers above mentioned on each side of the
boundary, and to provide for the issue of subpoenas and for
compelling the attendance of wltnesses in proceedings before
the Commission. The Commission may adopt such rules of pro-
cedure as shall be 1n accordance with justice and ejquity, and
may make such examination in person and throuvgh agents or
employees as may be deemed advisable.

Article XIII

In all cases where special agreements between the

High Contracting Parties hereto are referred to in the fore-
golng articles, such agreements are understood and intended
to include not only direct agreements between the High Con-
tracting Parties, but also any mutual arrangement between

the United States and the Dominion of Canada expressed by
concurrent or reciprocal legislation on the part of Congress
and the Parliament of the Dominion.

Article XIV

The present Treaty shall be ratified by His
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Britannic Majesty and by the President of the Unlted States
of America, by and with the advice and consent of the Senate
thereof. The ratifications shall be exchanged at Washington
as soon as possible, and ths Treaty shall take effect on the
date of the exchange of its ratifications. It shall remain
in force for five years, dating from the day of exchange of
ratifications, and thereafter until terminated by twelve
months! written notice given by either High Contracting
Party to the other.

In faith whereof the respective plenipotentiaries
have signed this Tr~aty in dunlicate and have hereunto
affixed their seals.

Done at Washington the 1l1th day of January, in the
year of our Lord one thousand nine hundred and nine.

James Bryce.
Elihu Root

PROTOCOL OF EXCHANGE™

On proceeding to the exchange of the ratifications
of the treaty signed at Washington on January 11, 1909,
between Great Britain and the United States, relating to
boundary waters and questions arising along the boundary
between the United States and the Dominion of Canada, the
undersigned plenipotentiaries, dulv authorized thereto by
their respectlve Governments, hareby declare that nothing
in this treaty shall be construed as affecting, or changing,
any existing territorial, or riparian rights in the water,
or rights of the owners of lands under water, on eithar side
of the International boundary at the rapids of the St. Mary's
River at Sault Ste. Marie, in the use of the waters flowing
over such lands, subject to the requirements of navigation
in boundary waters and of navigation canals, and witrout
prajudice to the existing risht of the Unit=d Stat=s and
Canada, each to use the waters of the St. Mary's River,
within its own territory; asnd further, that nothing in this
treaaty shall be construsdq to interfere with th~ drainage
of wet, swamp, and overflowed lands into streams flowing
into boundary waters, and also that this declaration shall
be deemed to have equal force and effect as the tresaty it-
self and to form an Integral part thereof.

The exchange of ratificaticns then tcok place in the

usual form,
In witness whereof, they have sign=d the present

Protocol of Exchange and have affixed their seals thereto.
Done at Washington this 5th day of May, one thousand
nine hundred and ten.
James Bryce
Philander C. Knox.
#The British Ratification of this further Instrument was
deposited with the United States Goverrment on July 23, 1910,
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