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ABSTRACT

AN EVALUATION OF JUDICIAL ELECTIONS
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f 'The Michigan Supreme Court consists of seven Justices,

I “fiated by partisan convention, but elected on nonpartisan

gillots. The Circuit Court of Michigan consists of some one

@3n5 ed trial court judges who are nominated by nonpartisan

$"ition and elected on nonpartisan ballots. The disserta—

fiph‘ié a study of the Operation of the elections for these

'g?b judicial offices along three dimensions: voter participa-

753$: electoral competition, and the bases of electoral

.i%~=tition.

'.‘”The first objective of the study is to determine if

'7ei51 elections in Michigan are truly elections. The

' "\ {I

-aisof voter participation and electoral competition in

indicial elections are nonpartisan. We wish to

JVOting alignments in judicial elections match those

;5n nonjudicial elections, and, if not, what other

rtaenship are the major bases of support in judicial

 



ans 3 P.
Ltd

   
0

.1 ...U )VJ‘V

u newftCO rub

ll: “2" ..

Pt: (II! t
. r

. .

5 vi $0111...

I. [m (n. (Pl.

V

.

‘ .1..." ‘sl-

90.!" o.(

u

 

I
L
H
I
u
"
m
l

,

I ‘

I
.

L
. ‘. 1

‘
l
'

1
'
1
.
-

I‘thv..'.)’ V

I!t1af(9(:
.

-
fl

"
.
1
,

mount-Off " O

0..1.9131 It.

l

 
. ”1.. I, 0..»
[.110 :( ,”

o .

I

am .‘
If; MI!

[”119 4- J

.vtouvm Ilnc

f-‘(‘

n 4...”..l

H. LusrlHWW

.09.} I

.otlIOo )9 .
' (’- ‘

.wl. O)‘

z: nun.

v

.01

f . .
o to...“ .10 .’

‘ .DDI

'

o.

3:19-00..’ 'a

’5'

a

c

.

.

”014."! 4
l.'a 4“,), I

C.(””

I
'

)0

11". D' a

(.1! ,1. )

- f...”

n...
It” a),

c ICI )h

('

no.
4

.ro )l

I a94“ n 1

Dn‘ A

ll:

’.l.. '..J

A I .l

If .

p, ,

o. I)

- Id :11; o
1..“ F.

’

I.

n

In: JJI'

t .

(£1.11 4.

at}



 

 

Susan Blackmore Hannah

It was found that the effectiveness of the judicial

election as an election varies with the level of the court,

the electoral situation, and the structure of the constitu-

ency. Supreme Court elections generate competition because

of the partisan nomination system, compromised occasionally

by incumbency. They generate only moderate voter interest,

more in rural areas than in metropolitan. The bases of

competition for Supreme Court are political, with the

strength of the candidate's party and his own political

experience weighing the most heavily.

Like Supreme Court elections, Circuit Court elections

operate under a constitutional "double standard". Because

the judicial incumbent is allowed a ballot designation, his

return to office is usually assured and only vacancies are

Open for competition. In practice, two distinct adaptations

Of this double standard have developed. In the single-judge,

multi-county, less populous circuits, an incumbent judge

serves unchallenged on "good behavior." Upon a vacancy.

however, the entire political community participates in the

election of a successor, an election based upon political

office and county loyalty. In the metropolitan, single-

county, mIJIti-judge circuits, an incumbent is more likely

to be challenged during his tenure, but fewer in the politi-

cal community are likely to be aware of, or interested in,

the contest. The Court's "attentive publics" who make uP

the metropolitan judicial electorate are more responsive
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1-? ts practice candidates than the more diffuse rural

fiiél electorate.

J‘Tit was found that, in effect, Supreme Court elections

5%; partisan, while Circuit Court elections are nonpartisan.

1Erja one Court incumbent can win when his party doesn't

3;: y if he-has unusual popularity, or a powerful political

I’Le of his own, or a weak challenger. Circuit Court

3fi§xw~ents, however, are rarely threatened by partisan

-IZV tunes, their only threat being the grudges or ambitions

?;;; court-related political officers. The prevalence of

“fighfiicial candidates, for Supreme Court and Circuit Court,

.Tiath political office experience has implications for the

:~{*flinistration of justice in Michigan.

15,; .Having noted the existence of "judicial cultures" and

. 7ne.involvement of nonjudicial political office—holders in

ul-judicial electoral system, the dissertation concludes

3 _3t we need further investigation into the operational as

. i211 as personnel ties between the legal and political

.,fi§i:tems of local governments.
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CHAPTER I  
OBJECTIVES, THEORY, AND METHODOLOGY

Objectives

The Michigan Supreme Court consists of seven Justices

who preside over the state's highest court of appeal. They

are nominated by partisan convention but elected on non—

partisan ballots for eight-year terms. The Circuit Court of

lflichigan consists of some one hundred judges, organized into

(circuits, who preside over the trial courts of general

j\arisdiction. They are nominated by nonpartisan petition and

(elected on nonpartisan ballots for six—year terms. Vacancies

between elections in either office are filled by gubernatorial

appointment.1 The dissertation is a study of the operation

<>f the elections for these two judicial offices along three

(linensions: voter participation, electoral competition, and

the bases of electoral competition.

The first objective of the study is to determine if

judicial elections in Michigan are truly elections. The

levels of voter participation and electoral competition in

nonjudicial elections for comparable state office are used

as operational standards for "democratic" elections.2 Does

participation and competition in judicial elections measure

up to these standards? Is the performance of judicial
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  elections consistent, or does it vary with such factors as

political structure or electoral situation?

The second objective of the study is to determine if

lfichigan judicial elections are nonpartisan. Given the

unusual nomination procedure for Supreme Court Justices,

the constitutional requirement of nonpartisan judicial

elections is seriously weakened. Are voting alignments in

Michigan's nonpartisan judicial elections really partisan

Ones? What role, if any, do nonpartisan bases of competi—

tion-—such as candidate experience, geographic loyalty,

ethnic appea1—-play in judicial elections? Are voting

alignments consistent, or do they vary with the office,

1&3cation, or electoral situation?

The third objective of the study is a general one, to

See the state judiciary in relation to other political

ilastitutions in the state political system. Many students

of judicial process have called for a better model of the

place of the courts in the ongoing political process.

Focusing particularly on the recruitment and selection of

judicial personnel (which is that point in the political

process emphasized here), Herbert Jacob has called the state

Of our knowledge a "factual vacuum".3 Hopefully the collec—

tion and presentation of basic information about the opera-

tion of state judicial elections in this research will begin

to fill the gaps in our knowledge of judicial process.
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  Research Design

The study is designed to produce a typology of judicial

 

electorates based on the factors of participation, competi—

tion, and bases of competition. The basic unit of analysis

is the judicial electorate. A judicial electorate is the

set of voters casting a ballot in one of the elections for

Supreme Court or Circuit Court between 1947 and 1966. Each

electorate will be measured against a standard established

for each of the three factors and assigned a rank. Chapter II

will analyze the electorate terms of their size, relative to

electorates for nonjudicial office. Chapter III will assign

ealectorates ranks according to their degree of competitive—

tress. Chapter IV will identify the major bases for competi-

tzion in each of the electorates.

Chapter V will explore the relationships between the

tflnree factors. Does competition affect participation? Is

tihe type of competitive base predictable by the type of

<20mpetitive electoral situation? Are there clear patterns

Of relationships between participation, competition, and

competitive base which are grouped by the factor of electoral

Situation or circuit type? From this final typology,

therefore, the basic operational patterns for judicial elec-

tions in Michigan can be identified.

Theory

Judges as political officers. In this study the

judiciary is conceptualized as a political institution,
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-interacting with other political institutions and interests

in the larger political system. This conceptualization is

important to the logic of the research because it justifies

the court's liability to judgment under conventional politi-

cal norms.

"4 approach isThe logic of the "political jurisprudence

practically unassailable, either in fact or theory.

Politics is essentially conflict; conflict arising over, and

in the process of making authoritative decisions about goals

and values for a society. In the role of adjudicator,

courts are inevitably drawn into the very center of the

political process. In any question about the application of

the law, courts must make decisions that privilege one party

over another, or “allocate values" in Professor Easton's

phrase.5 Choice as Justice Benjamin Cardozo wrote, is the

inescapable fact of judging. The issue is not when, for the

choosing is throughout, but how and on what grounds.6

‘As political institutions, courts are subject to analy-

sis by the same models of decision—making applied to other

political institutions. Mentors of this political process

approach to state courts are Professors Herbert Jacob and

Kenneth Vines. Their Studies in Judicial Politics was built

from the proposition that state courts have long been actors

in the state political system.7 They argue that courts have

been essentially "conservative" agents, acting in accord

with the policies of the current political power holders.
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The legitimacy of judicial authority. The sensitivity

of the judiciary to state political trends raises the issue

of a second theoretical issue, the legitimacy of judicial

authority. From what source do state judges draw the author—

ity to make political decisions? From the inherent authority

of the Law? Tradition? or popular consent? A recent survey

showed that a majority of those polled believed judges should

be impartial and independent, but also, judges should be

accountable.8 The issue of judicial legitimacy presents it-

self as another paradox in the American political culture.

As a preface to a study of judicial elections in

Minnesota, Jack Ladinsky and Allan Silver review the debate

over judicial legitimacy.9 Essentially they point out that

one's opinion on the legitimacy of judicial authority is

determined by one's conception of the judicial role. If one

holds the orthodox tenet that judges are majestic, impartial

translators of immuntable law and Justice, then the authority

of judicial decision is inherent. To the traditionalists,

judicial authority is legitimized by legal and traditional

sanctions.1°

If, however, one believes that judges are active politi-

cal policy makers, daily interpreting the laws in order to

deal with conflicts between groups and ideas in society,

then judicial authority is legitimized, in a democracy, by

popular consent.11 As Peltason has candidly observed, "The

Constitution, or anything else, is what the judges say it is
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only when the judges represent the dominant interest within

the community."12

The present research begins from the proposition that

judges are political officers. In a constitutional democracy,

therefore, they should gain authority, recognized as legiti—

mate, to make political decisions from "the people“. This

is conventional democratic theory. Either directly or in—

directly, all political officers in a democracy theoretically

gain their authority from election.

One cannot, however, ignore so easily the "myth of

judicial independence“.13 According to traditional persua-

sion, judges, apart from other political officers, are

impartial and independent. And it is from this claim to

fairness and impartiality, argue the traditionalists, that

judges derive their authority to judge. Indeed, from the

founding of the United States, an independent judiciary,

above the controls of any other branch of government and the

whims of public passions, has been a keystone of democratic

government.

,Alexander Hamilton, writing in the Federalist Papers

in defense of executive appointment of judges, argued that

"nothing will contribute so much as (the permanent tenure of

judicial officers) to that independent spirit in judges which

must be essential to the faithful performance of so arduous

"14 Even the Antifederalist authors, who feared the

a duty .

absolute independence of the proposed Supreme Court, believed
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  that "it would be improper that the judicial should be

elective."15 The core of the concept of an independent

judiciary then is freedom from the very kind of popular

accountability required by the election process. The debate

over the propriety of judicial elections is a debate between

theories of the judicial function.16

Methods of judicial selection. In the American experi-

ence, judges are thought to derive their authority from

tradition gpg from the people. They are required to be at

once above popular control and subject to it.17 Methods of

officer selection, it has been proposed, are primary indi—

cations of the sources of that officer's political legitimacy.

Methods of judicial selection, therefore, must represent a

compromise between complete independence and complete popular

control. The national government has the President appoint

its judges for life (independence), with the advice and con—

sent of the Senate (accountability), and the threat of

impeachment for incompetence (accountability).18

As of 1968, there were five different methods of state

judicial selection.19 Legislatures have exclusive power to

select some or all judges in five states (accountability)

for long terms (independence). Eight states allowed the

governor or a local governing authority to appoint Judges

(accountability) for life (independence). Ten states have

adopted some form of the American Bar plan whereby judges

are appointed by the governor from a list devised by a
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cemmission of laymen, lawyers, and judges (independence) and

then after a trial term, are elected (accountability) to a

life term (independence). All provide for a judge's removal

if he appears incompetent or unable to fulfill his duties

(accountability).

Over half of the states have elective judiciary: four—

teen of these hold partisan elections; fourteen, nonpartisan.

It is the purpose of this research to describe exactly what

compromise between judicial independence and judicial

accountability has been struck in the Michigan nonpartisan

judicial election system. By subjecting judges to direct

election for relatively short terms, Michigan has constitu—

tionally opted for a method near that pole of the debate

holding judges subject to popular control. How truly have

Michigan judicial elections held to this ideal?

The selection of judges by direct election was adopted

in the wave of Jacksonian democracy of the 1830's and 1840's.

The nonpartisan ballot for judicial elections was a goal of

the "good government" movement of the Progressive Era.

Convincingly, Evan Haynes has documented the major reasons

for the inclusion of judges in the direct election movement.

He shows beyond a doubt that it was done by those who saw

the judiciary principally in its political policy—making

role. Therefore, believing himself in a less activist

judicial role, he complains that "whatever may be the best

provision for the judiciary, it seems safe to say that the
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solution of that problem which was adopted in the United

States a century ago was arrived at almost completely with—

out regard for the particular considerations of policy and

principle which arise out of the nature and functions of

the judicial arm of government...."20

In Michigan, from its earliest state history, the pro-

ponents of judicial accountability through periodic elections

have held sway. In a realistic defense of judicial elec—

tions in Michigan, Stanley E. Beattie wrote in the Michigan

Bar Journal that the history of the judicial selection issue

in the state shows "The people are determined that they

shall have the say not only as to what the law shall be but

as to those who shall make, enforce and interpret the law."21

.Beattie emphasizes the fact that any nomination system is

dominated by an oligarchy of lawyers whose interests are

their clients. The movement of democracy, he asserts, is

toward democracy in judicial selection, not away from it.22

Detractors of judicial elections in Michigan believe

that "To secure the greatest measure of independence and

quality in judicial talent, the courts should be taken out

of politics." Among the deficiencies of the elective system

are cited "Confusion and inadequate information on the part

of the voters confronted with 'bed sheet ballots’ for

judicial office”$gthe hesitation of many qualified lawyers

to seek judicial office in fear of the electoral process:

and ”undue dependence" on men who volunteer themselves and
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-on “name candidates"; and on the “need of incumbent judges

to engage in political activity for their reelection."23

Despite this opposition, a number of attempts over the last

fifty years in Michigan to institute some kind of appoint-

ment system have failed.24

Research on judicial selection. The few who have

studied the actual operation of various judicial selection

methods in the states question the merit of one particular

method over another. Looking at the quality of the product,

the judge, some have implied that political culture is more

significant than the method of selection.

Adolf Berle, Jr. argues that the public will get as

good judges as it demands no matter the selection procedure.2

Watson and Downing's thorough examination of the first

twenty years of the Missouri Plan of judicial selection in

Missouri credit Plan judges with higher performance marks

than elected judges from feIlow lawyers.26 Yet, in summary

the authors confess that the political environment of the

state is probably more influential in determining the quality

of judicial personnel than the selection method itself.29

The difference that the method of judicial selection

can make, however, is in the groups advantaged in access

during the selection process; Speaking of the operation of

the Missouri plan, Watson and Downing write:

:Whether the Plan eliminates politics in judicial

selection is a false issue. Instead, the key issue

is whether the particular kind of politics that evolved
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11

under the Plan adequately represents the legal,

judicial, public, and political perspectives thought

to be important in determining who will sit on the

bench.

They state bluntly that the Plan was designed to encourage

that variety of interests thought to have a legitimate con-

cern in the selection of judicial personnel. They also

state bluntly that "of the various groups that have a con-

ceivable interest in the courts, the interest of the general

public is the least substantial."29

In Missouri the change in selection methods did cause

a change in the priority of groups interested in influencing

judicial selection. Local partisan forces were played down,

and the governor, the organized Bar, the sitting judiciary,

and the courts' "attentive public", were played up. For

Watson and Downing the important question is whether these

groups adequately mirror the social and economic interests

that come to the court for resolution. Can lawyers be

trusted as caretakers of the public interest to reflect the

needs and demands that society makes on the courts?30

One focus here is upon the groups advantaged by the non—

partisan judicial electorate. Who are they and do they

adequately mirror the “dominant interest within the community"?

Theoretically, able lawyers can be recruited as judicial

candidates because they will not have to beg for party

nominations or repay party patronage.3i1 Ideally therefore

special group interests will not be able to dominate judicial

selection. At the bottom of nonpartisan theory, as Robert

147;,‘3 .

'~\‘.

  



 

 

:35 perceptively I

Taere is a be

arrive at his

tiled,- and ex;

of election a

eterge throng

the higher ca

Citizen, on b

As a the

'.'eo:.an, 1 .: .~_

reasoning “~25

w

'2? Q‘ I"~

casing “C. u:

u.‘

.. _-; o

‘ 3519 jlige:

irate Sdll’ete_ 3

2"“

\b‘

u,” .

Cult 1f pro;

3:;71"

“*r' 0f the el

rig-31‘s. the 918:

“433 for 51¢]

3255' '- .
1t 13 rele~

an a
st‘dc“:

‘

L. I

.3333)“;
5. ~

‘ I ~ ace.

211‘s"

.c. 33;} u,”
o;“ '

-

Rh.

v:‘

'x ‘K .

«.15 c v

.«1 QlffereP

15‘; e
a ‘all

to

in“; Se

regular -.

:3 . .1

‘* h
Q.‘S f

‘. v-

QS .n o

1‘ ~A

\ is
ONE?

so».



 
  

 

Wood perceptively notes:

There is a belief that the individual can and should

arrive at his political convictions untutored and

unled; and expectation that in the formal process

of election and decision making a consensus will

emerge through the process of right reason and by

the higher call to the common good . . . the

citizen, on his own, knows best. . .

As a theory, nonpartisanship harks back to the

traditional concept of local government, to Jefferson's

high expectations for the rational capacity of the

yeoman, and to that strand in American political

reasoning that relies on unfettered individualism.32

That such "untutored" intelligence can be trusted to

select able judges strikes many (lawyers, particularly) as

extreme naivete.33 Recent studies of judicial elections

show that if professionals have little confidence in the

ability of the electorate to vote for the most qualified

lawyers, the electorate trusts itself even less° As a prep-

aration for similar analysis of Michigan judicial elector—

ates, it is relevant to review these studies.

In a study of "Public Attention to the Courts in

Wisconsin," Jacob illustrated what he believed to be the in-

ability and unwillingness of the electorate to exert control

over the judiciary through elections. He found that elec—

tions for supreme court and circuit court justices are essen—

tially different from non—judicial electoral contests because

they fail to serve as feedback devices, channels through

which popular attitudes can be brought to bear on the

courts. He found judicial electoral contests lacking in the

basic means for public control--that is party involvement,

issue confrontation, or competition.3“
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Jack Ladinsky and Allen Silver, who also studied

Wisconsin, agree with Jacob that the judicial electorate

is completely unique. Focusing on what seemed to them to be

a particularly, issue-oriented campaign for the Supreme

Court in Wisconsin, the authors found the electorate unaware

of, or at best unwilling to use, its own strength. In public

opinion polls, the public appeared to believe there existed

radical judicial innovations in public policy. Yet, the

electorate either acquiesced in the myth of judicial inde-

pendence or ignored its ability to use the vote to remove

the offending judges.35

Throughout the literature, researchers support these

general propositions. Beginning with Kenneth Vines' study

of the election of Supreme Court justices in Louisiana, it

is over and over repeated that judicial elections practically

always assure long and secure tenure in office, rarely

6 Everywhereoffering any problems to an incumbent judge.3

it is taken as axiomatic, by the electorate as well as the

judiciary, that a judicial officer, once elected, serves on

good behavior. The compromise between judicial independence

and judicial accountability becomes clear. Judges are ini—

tially elected (accountability), but never opposed in a bid

for re-election (independence).

Henderson and Sinclair support this rule for Texas in a

study showing that public opinion is of little actual con-

cern in the selection of Texas state judges. who are
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nominally elected. In fact, in Texas more state judges

reach the bench first by appointment than by election, a

37 Malcolm Moos summarizesstep away from direct election.

this corollary to the "judicial election—good behavior"

rule for Minnesota, writing that "the nomination and elec—

tion of judges on a nonpartisan ballot has actually been a

plan of filling judicial posts by executive appointment,

with popular ratification."38 Emmett Bashful finds the

corollary true for Florida;39 John Wood, for Oklahoma;40

James Herndon asserts that it is true nationally.4l

For Michigan, Glendon Schubert proves how powerful a

policy tool judicial vacancy appointment can be for a

governor. In a matter of four years, a Democratic governor

moved the state supreme court from one position to its

opposite just by "packing" the Republican court with Demo—

‘2 Moos, in his Minnesota study, makescratic appointees.

an interesting point that while incumbent judges are prac—

tically unassailable at election time, gubernatorial vacancy

appointment becomes the device for asserting popular control

over the judiciary: "Thus it is possible for a governor who

has received a mandate from the people to make judicial

appointments acceptable to them."43

It appears that a total reversal of roles and functions

can occur. In order to end the tyranny of executive appoint—

rment over the courts, Jacksonian principles determined that

judges be popularly elected, so to express the public
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interest in judicial decisions. Haynes, to recall only one,

has stated that this decision was never thought through and

never took into consideration the peculiar image that

judges hold in the American political culture.“4 In prac—

tice, therefore, the selection functions have been radically

altered. Elections work to keep a judge in office for good

behavior, allowing him immunity from the pressure of public

demands. It is through appointment by a popularly elected

executive that the courts are kept aware of changing public

will. Here election becomes the means of judicial inde—

pendence and gubernatorial appointment the means of judicial

accountability.

The purposes of this first section were to state the

objectives of the research, to discuss important theoretical

issues and to review the findings of other research on

judicial selection. In summary, the objective of the study

is to evaluate the effectiveness of nonpartisan judicial

elections in Michigan as democratic means of personnel

selection. This will be done by measuring the performance

of these elections against conventional norms. Theoretically,

judges, as political officers in a constitutional democracy,

derive their legitimacy in part from the means of their popu—

lar selection. Judges have usually been excepted from the

principle of direct election however because of the co—equal

desire for an independent and impartial judiciary. All

judicial selection methods, therefore, operate as compromises

 



 
 

, between the ideals of judicial accountability and judicial

independence. Experience has shown judicial elections,

seemingly a manifestation of the norm of accountability, to

be as subject to this compromise as any other method of

judicial selection.

In the remainder of Chapter I, research methodology

will be explained and the history of the Michigan court

system presented. The section on methodology will define

the general methodological orientation of the research.

Each dimension of the research problem—-participation,

campetition, and bases of competition--will then be explored

.in terms of how it is to be measured. The section on court

history is intended to describe the structure and jurisdic—

tion of the two courts invoIVed, and to review the develop-

ment of the method of judicial selection in Michigan.

Methodology

Research is conducted by techniques of analysis that,

apart from the hypothesis they attempt to test, have a theory

and philosophy of their own.45 What one proves is often

determined by how one proves it. It is important, therefore,

to consider this research as conventional aggregate voting

analysis, with all the assumption and pitfalls that entails.46

Aggregate voting analysis was developed first by Stuart

Rice in his Quantitative Methods in Politics (1928),47 and

perfected by V. 0. Key, Jr.48 into a highly perceptive tool

lof analysis. The advantages of areal voting analysis are
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that it can reveal patterns of voting behavior over time,

point out their continuity or lack of it, and make compari—

sons between general social or geographical groupings on

‘9 Aggregate analysis cannot make predictionsthese bases.

about individual voting behavior. The smallest unit of

analysis here is the county judicial electorate because

voting data is available in that form.

The methods of research here are also influenced by the

0 Simply stated,newer systems theory of voting behavior.5

the judicial election does not exist in a vacuum. It is

affected by legal and structural factors, by the socio—

economic characteristics of its electorate, and by its re-

-lationships to other, nonjudicial electoral subsystems.

In studying these electoral subsystems, it has been

shown that electorates are office—defined, that is, differ—

ent political offices have different electorates. Those who

vote in state elections may not concern themselves with

local elections, and vice versa.51

Another definition is illustrated by Norman C. Thomas'

study of four Michigan referenda on calling a state constitu-

tional convention and then approving a proposed constitution.

He showed that as partisan issues decreased, electorate

2 divisions were formed along other dimensions.5 Not only

 

   

  

are electorates office—defined, but they are partisan or

nonpartisan—defined as well.
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The discussion now turns to each of the dimensions of

judicial electoral behavior considered here--voter partici—

pation, electoral competition, and bases of electoral

competition. The measurement techniques and comparative

standards for each will be described.

Measuring voter participation. For purposes of this 

research, a "democratic" election has been defined as one

with “acceptable“ voter participation and electoral compe-

tition. The measurement task here is to establish a quanti—

tative standard for "acceptable" voter participation.

Participation in judicial elections can then be measured

against this standard and assigned a rank according to how

closely the standard is met.53

The "acceptable" participation standard is participa—

tion in nonjudicial elections of similarly defined geo—

graphical electorates. Participation in Supreme Court

elections will be measured against participation in state

gubernatorial elections. Both share a statewide boundary.

Participation in Circuit Court elections will be measured

against congressional, or state senatorial election partici-

pation. All three share roughly similar district boundaries.

If judicial turnout is approximately the same as non—

judicial turnout, the judicial election is defined as

“open”. Open judicial elections, involving most of the

active electorate, encourage the possibility of broad judicial

accountability through the ballot, the democratic norm.
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If judicial turnout is considerably less than non—

judicial turnout, the judicial election is defined as

"closed". A judicial election that operates as a "closed"

election could be decided, if it is competitive, by a few

interested voters. It could also be an indication,

competitive or noncompetitive, of a public attitude of in-

difference toward the judicial election, or unwillingness

to use it as a means of political control. Closed elec—

tions admit the possibility of accountability either to a

few, or to none.

Meaning of participation. The actual motives of voters

in voting have been analyzed on three levels. First,

sociologists point out many of the social characteristics

and conditions associated with higher turnout. In Seymour

Lipset's summary, these include income level, education,

occupation, sex, race, age, group membership, and condi-

tions of electoral relevance, information access and group

pressure.55

Second, V. 0. Key and other political scientists

emphasize the political correlates of voting. These stand-

ardly include the electoral rules, characteristics of the

party system, regional situations, and circumstances of

particular e1ections——whether or not they are competitive,

"important", or offer clear alternatives.56

Third, there is the search for the attitude correlates

of voting and nonvoting, represented by the work of
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Angus Campbell and his associates. They find voting to be

~behavior generated by orientations toward politics rather

than an exclusive function of personality. The voter is

more psychologically involved in politics than the nonvoter.

The voter has interest in campaign for office, cares about

who wins, has a sense of political efficacy and a sense of

citizen duty.57

The aggregate data analysis approach of the present

research cannot handle Campbell's hypothesis that judicial

electors see their vote as an assertion of popular control

over the judiciary (political efficacy). Survey analysis

is the proper methodology for such an inquiry.

Aggregate analysis can, however, make statements about

the relationships of political and social characteristics

and voter participation. Chapter Two is intended to show

what general social and political factors are associated

with high turnout for judicial elections. While, therefore,

no attempt is made to ascertain what judicial voting means

to the individual, it is intended to devise reasonable ‘

hypotheses about what judicial voting rates mean for a politi— .

cal system.

V. 0. Key asserted that turnout rates do provide a -f

rough measure of the extent of the political involvement

within the population. If affairs of state are conducted

in such a way that extremely large proportions of the citizenry

felt voting was pointless, the political health of the system
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would not be good.58 Similarly, if voter participation in

judicial elections is woefully low (because of no competi—

tion or no interest), it would be argued that the "political

health" of the judicial election was not good, indeed that

the election was in fact a sham.

In Gabriel Almond and Sidney Verba's Civic Culture the

relation between voting rates and the character of the

political system is given several possibilities, each indi—

cating the character of that system's political culture.59

In their Minnesota study, previously mentioned, Ladinsky

and Silver likened the judicial elector to a model citizen

of the "civic" political culture. In the civic culture,

voters have a high perception of potential influence and a

lower level of actual influence.5°

Particularly relevant to the present research is the

Almond and Verba proposition that there are political sub—

cultures within a large national political culture.61

There is a real debate over the validity of this idea among

those who study local politics.6‘ The positive support is

especially strong, however, when considering nonpartisan

elections, such as our nonpartisan judicial election. Take

away nationally committed party labels and the more familiar

cues of executive or legislative office, then purely local

divisions of interest are allowed to show.63

The relation between political culture and voting rates

has-been mentioned to prepare for the possibility of
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differences between Michigan counties in their judicial

electoral patterns. If voters, by voting, are expressing at

least a positive orientation toward politics, does this rate

of expression vary between local communities in judicial

elections and not in other elections? Is the existence of

a "judicial-political" culture a possibility?

Measurement technigues. A technique designated

"percentage ballot" (abbreviated in the text as "% Ballot")

was developed to score voter participation in elections for

judicial office. It is a comparative ratio, expressing the

relationship between turnout for judicial and nonjudicial

office. Specifically the total votes cast by an electorate

for a judicial office is divided by the total votes that

same geographical electorate cast for the "top of the ballot"

office.64 "Top of the Ballot" identifies the partisan non—

judicial office which, statewide, received the highest total

of votes cast. This is used as an estimate of the number of

voters who went to the polls that election. Recently the

Michigan Official Census of Voters reports the size of the

electorate. To standardize, however, the "% Ballot" measure

is maintained throughout.

Each judicial electorate will be scored on its partici-

pation in each judicial election. Electorates will also be

scored cumulatively, for all judicial elections in which they

participated during the 1947-1966 study period. This cumu—

-1ative score will be rated "consistent" or "inconsistent".
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The lack of consistency may indicate the significance of

electoral situations in an electorate. Consistent "% Ballot"

scores, on the other hand, may suggest a stable "judicial—

political" culture.

The "% Ballot" score will also be used to relate voter

participation to various social, structural, and political

factors. Do scores vary with population? with circuit

structure? with electoral situation?

Basic interpretation of the "% Ballot" score is that

the higher the score, the more “open'I the judicial elec-l

torate and the more nearly the judicial election meets demo-

cratic norms. The lower the score, the more "closed" the

electorate, and the less likely the judicial election is

conforming to democratic standards.

Measuring judicial electoral competition. The objec-

tive of Chapter III is to rank judicial electorates according

to their degree of competitiveness. Using the conventional

standard of 40%, an election is defined as "competitive" if

the loser got at least §0% of the total votes cast, and the

winner no more than 60%. This is adaptable to multi-winner

circuit court elections because "total votes cast" in these

cases is estimated by dividing the sum of each candidates'

votes by the number of possible winners. This method assumes

each voter voted for as many places as was permissible.

The conception of competition as a proportion of the

votes cast is a narrow one. The phenomenon of political
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competition is multi-dimensional, multi-faceted. Recent

development of spatial models of competition dramatize this

subtlety and complexity. Particularly relevant are the

models of the possible competitive patterns for different

offices over time.65

A range of different competitive patterns within one

office is also a possibility. Because of the hypothesized

importance of incumbency in judicial elections, the presence

or absence of an incumbent in the election could affect the

degree of competition. Electoral situations, therefore, may

have different degrees of competition.

Because of the supposed special status of incumbents in

judicial elections, the degree of competitiveness in incum—

rbent elections becomes a focal test for the democratic norm.

Uncontested incumbent elections may mean satisfaction, ignor—

ance, or indifference. It is impossible through aggregate

data to perceive the meaning of no competition. Therefore,

in this analysis, in order for the judicial election to ful-

fill the norm of democratic elections, a judicial incumbent

must be challenged for re—election. With no challenge, there

is no chance for judicial accountability through the ballot.

The absence of incumbent competition will be the surest proof

that judicial elections have been perverted into means of

assuring judicial independence, rather than means of judicial

accountability as initially intended.
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Political norms, as all other ideals, are rarely at-

tained in this uncertain world. The norm of electoral

competition is likewise at best only approximated in the

complexity of political life. One of the greatest obstacles

to its attainment is the uneven distribution of party loyal-

ties over the electorate. While party loyalties are not

supposed to influence judicial electoral behavior, perhaps

incumbent loyalties serve something of the same function in

that it may prove an obstacle to competition.

Given the political system-wide failure to achieve

electoral competition for every political office, the stand—

ard against which judicial electoral competition is to be

judged must be modified realistically. The rates of compe—

tition for state offices with comparable electorate defini—

tions will be used, therefore, as the nearest approximation

to the norm. Competition for Supreme Court office will be

measured against competition for Governor; Competition for

Circuit Court office, against competition for United States

Congress and state Senator.

Those judicial elections with rates of competition

comparable to rates of competition for nonjudicial office

‘will be considered within the range of the democratic norm.

Those judicial elections which do not have commensurable

rates of competition will be judged as failing to meet even

the broadest interpretation of a democratic election.
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Measuring the bases of competition. It is the objec-

tive of Chapter IV to prove (or disprove) the nonpartisan-

ship of Michigan judicial elections. In order to ascertain

the "nonpartisanship" of judicial elections by the use of

aggregate data, the task is to identify in gross terms the

principal bases of competition in contested judicial elec-

tions. The electoral divisions in judicial elections will

be correlated with various known partisan, social, geo-

graphical, and candidate experience factors. If competition

is found to be based upon any lines——social, geographical,

incumbency. candidate eXperience--other than partisan, the

hypothesis will be confirmed.

An analysis of the bases of competition in judicial

elections has the additional advantage of giving a real

insight into the recruitment of judicial personnel. Upon

what bases of support do candidates challenge an incumbent,

or vie for a vacancy? Which bases, or combinations of

bases, appear to be the most successful for winning judicial

office in Michigan? Do they vary between the Supreme Court

and the Circuit Court? among electoral situations? among

circuit types?

Briefly, the standards established to identify bases

of competition are described as followst First, bases of

competition are identified as partisan if the percentage of

the total votes cast given to the judicial winner is within

ten percentage points of the vote percentage given to the



 

V .1

News Somme we. r:

an". Gm umnwwmwu

um mo... Swain now.”

usaomww nonawnmfimu

3333 cm on Hmw

$0838 mmmnomnwm

muumnmnn ”mafia. en. .-

1., mononwwnw Hm.

was 68 34.9..“

Hung ownwewwnm.

”w..w..rwwum 0m nfim m".

23.3. o.U<..kO.Lm HM... fl.

.
DI)

I. I

(
1
'a)

l. 11.1

In.” )w, l .

‘2‘Wfimw ml

'

s95

’

v on;
I)!’

«c lumen .

HfiPOI
' ' I

l “A, n

L I

I

m wnn1,
'

Gin?



27

partisan winner in the same electorate. Again, for Supreme

Court, the partisan comparison is with the office of gover-

nor; for Circuit Court, with that of Congressmen. An

additional requirement is that the "%»Ballot" of the judicial

electorate be at least 85%. Only as the size of the judicial

electorate approaches that of the partisan one can this

measurement technique have any validity.66

.A secondary method of identifying partisan influences

depends upon finding out the partisan affiliation of each

judicial candidate. If partisan candidate and judicial

candidate of the same party get the same prOportion of the

votes, obviously there is a strong partisan influence on

the judicial election. This method can be applied readily

to Supreme Court elections since partisan affiliations of

the candidates are well—known. It will also be applied to

Circuit Court elections where the necessary partisan affili-

ation information is available.

Second, bases of competition are described as non-

partisan if any of the following criteria are met: (1) The

judicial incumbent gets 70% or more of the votes cast.

Bases of competition are described as "incumbent". (2) In

multi-county circuits, no candidate carries all counties,

but each candidate carries his own home county. Bases of

competition are described, partly, as "sectional". (3) The

job of each judicial candidate prior to the election is

identified as ”private" or "public", in order to ascertain



 

:e principal bases

afficial candidacy

=.::e of candidates a

ias::i‘:ed, partly, a

53:5 between the ty;

2:sr.gle county c:

fa51333 (pepulation

'fi-qge ‘

..__...-tion in jail

Enclocv of "2M

flier ‘J is to co:

2.1:: ‘n‘lth its scor.

M-a ‘ .

.u—retltlon.
It

‘3‘.

4-:
\«LC exec‘

 



28

the principal bases of personal support used to underwrite

a judicial candidacy. If clear differences in the experi-

ence of candidates appear, bases of competition are

described, partly, as "candidate experience". (4) Compari—

sons between the types of competitive bases in multi-county

and single county circuits may suggest that social—economic

factors (population) have an influence on the bases of

competition in judicial elections.

Typology of judicial electorates. The Objective of

Chapter V is to compare an electorates scores for participa-

tion with its scores for competition and with its bases of

competition. It is hypothesized that patterns of scores

will appear based on circuit type (or in the case of Supreme

Court elections, on pOpulation) and electoral situation

(presence or absence of an incumbent). The basic research

task is then to see which of these patterns fit the norms of

democratic elections and nonpartisanship previously estab—

lished. From the resulting evaluation the initial hypothesis——

Michigan judicial elections are democratic and nonpartisan—-

will be shown true or false, completely or conditionally.

A final objective will be to suggest lines of inquiry

that subsequent research into judicial selection, or courts

in the political process in general, might follow.

.Judicial System of Michigan: Organization,

Jurisdiction, and Selection

gupreme Court. The Michigan Supreme Court traces its

beginning to the Territorial Government of Michigan
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established in 1805, which authorized three judges appointed

by the President-of the United States. In the Constitution

of 1835, the first constitution of the State of Michigan, a

Supreme Court was provided, its members appointed by the

Governor with the advice and consent of the Senate for seven

year terms. In 1836 and 1838 the number of justices was

increased to four, and the justices were required to hold

annual terms in each of the State's three judicial circuits.

The Constitution of 185067 reduced the term to six

years, increased the number of justices to five,'and still

required them to double as chief judges of the five circuits.

In 1857, the system was reorganized, setting up a separate

Supreme Court of four justices, elected at large for eight

year terms. In 1887 the Legislature made it five justices

and in the Constitution of 1908, eight. The Constitution

of 1908 also established the bizarre system of nominating

justices at partisan conventions, but electing them on non-

partisan ballots.

The Constitution of 1963 provided for a unitary judicial

system, divided into a supreme court, a court of appeals, a

circuit court, a probate court and courts of limited juris-

diction established by two-thirds vote of the legislature.

The Supreme Court now consists of seven justices, elected at

nonpartisan elections, but still nominated at partisan con-

ventions. The term of office is eight years, any vacancies

being filled by gubernatorial appointment until the next

general election.
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Incumbent judges may simply file with the Secretary of

State to become a candidate for an election. It is the

policy of both parties, however, to nominate their incum—

bents.

Until the Constitution of 1963, elections for Supreme

Court were held during the Spring elections of odd-numbered

years, except for filling vacancies. At present terms are

staggered, so that two justices terms are filled at the

November general election in even-numbered years.

The Appeals Court. The Appeals Court was established
 

by the Constitution of 1963, initially consisting of nine

judges serving for 6 years. The 1964 Appeals Court election,

being the first election for judges of that Court, is in-

cluded in the sc0pe of this study. Judges are nominated by

petition and are elected from three districts of approxi-

mately equal population in nonpartisan elections. An incum-

bent Justice simply files as a candidate if he wishes to be

re-elected. These elections are held in the fall of even—

numbered years. Vacancies are filled by gubernatorial

appointment. In 1968 the number of judges were increased to

twelve. The jurisdiction of the Court of Appeals is provided

for by the rules of the Supreme Court.

The Circuit Court. The history of the Circuit Court

begins in 1824 with the "second grade" of Michigan's Terri—

torial Government, when the three judges of the Supreme Court

were required to hold annual terms in certain counties.
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In 1835 the Circuit Court was established by name, but still

chaired by Supreme Court justices. Since 1833, each_circuit|

was allowed two "associate" judges to assist the presiding

Supreme Court judge; these associate judges were elected in

their circuit for three year terms.

With the Constitution of 1850 the office of Circuit

judge became constitutional, elective for six-year terms.

The Constitution of 1908 provided for the present structure

of judicial circuits. As of January 1, 1971, there were

forty-five judicial circuits, each consisting of one to six

counties. For the bulk of this study, however, only 42

judicial circuits were organized.

The Constitution of 1963 did not alter the election

principle, although qualifications for judges were spelled

out. Circuit judges must be lawyers who have passed the

State Bar examination, under 70 years of age at the time of

election or appointment, must reside in their judicial dis—

tricts and are forbidden to hold any other than a judicial

office during their terms and for one year thereafter.

Elections are held in the fall of even-numbered years. Like

the Supreme Court, prior to this Constitution, Circuit Court

elections were held in the Spring of odd—numbered years.

The jurisdiction of the Circuit COurt has not altered

in form since the Constitution of 1850. It is the court of

general original jurisdiction for the state. For the

majority of time covered by this study, the Circuit Court
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had original civil jurisdiction in all civil cases involv—

ing more than $1,000, and in all criminal cases punishable

by more than a $100 fine or 90 days in jail (all criminal

cases in Detroit, Grand Rapids, and Cadillac were taken by

the Recorders Court, the Supreme Court, and the Recorders

Court respectively). The Court also has jurisdiction over

equity cases (divorce) and authorization to issue various

judicial writs.

The Constitution of 1963 provided for a unitary system

of courts, the District Courts, to replace the outmoded

justice of the peace courts and municipal courts. Since the

organization of that system, January 1, 1969, the Circuit

Court's civil jurisdiction includes cases involving more

than $3,000; criminal jurisdiction and authorization for

writs were unchanged.

The new District Court and the PrObate Court are not

included in this study. The jurisdiction of the District

Court is exclusive in all civil matters up to $3,000. It

has criminal jurisdiction over all misdemeanors and ordinances

and charter violations and preliminary examination in all

felony cases. The Probate Court has exclusive jurisdiction

over juvenile delinquents and estates. Both Courts are

elected on nonpartisan ballots for six—year terms.

Judicial selection in Michigan. In his classic study of

Judicial Tenure in the United States, William S. Carpenter

has documented "the bald admission that partisan motives alone
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formed the basis for changes in the methods of judicial

selection in the United States.68 In the 1835 and 1908

Michigan Constitutions, circuit judges were to be nominated

and elected on partisan ballots.69

In 1924 there was an attempt to amend the Constitution

to provide for a nonpartisan election of judges. The move

was sponsored as part of the national progressive drive to

make all civic elections nonpartisan. The idea was to end

the evils of partisan politics by the apocalyptic abolition

of parties from politics. Reformers argued that judges were

neutral referees--the old stork theory of judicial decision-

making—-therefore party affiliation was not only irrelevant

but detrimental.70 The issue, put on the ballot by initi—

atory petition, failed 559,851 to 501,580.71

Immediately after the adoption by the American Bar

Association of the "Missouri Plan" of judicial election,72

an energetic Michigan State Bar, under the leadership of

George E. Brand, collected the petition signatures to have

the Missouri Plan put on the November ballot in 1938. The

State Bar plan was to have Supreme Court Justices appointed

by the Governor from a list drawn up by a bipartisan, half

lawyer, half layman nominating commission. The plan was

overwhelmingly defeated 745,312 to 504,904.

The Brand attempt failed partly from a poor use of

propaganda,73 and partly from the concerted effort of the

Wayne County Circuit judges, under the leadership of
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Judge Ira Jayne and Joseph Moynihan, Sr., to stop the Bar

drive. Joining with one of the county bar associations,

and many sympathetic Democrats who feared discrimination

under the ABA Plan, the Wayne County judges gathered enough

petition signatures to get the nonpartisan issue on the

ballot again, for the April elections of 1939. Blessed by

low turnout and a calculated compromise with the good

government peOple, the nonpartisan election of all state

judges was accepted 376,246 to 241,252.74 Until now, this

decision has been unchanged.

At the time of this writing, judicial selection is

still very much alive and at issue in Michigan. In the

Constitutional Convention of 1961-1962, the issue was re—

hashed at great length, in general, Republicans for the idea

of merit selection (the Missouri Plan), Democrats for non-

partisan election.75 The state bar was itself divided.76

In an atmosphere of indecision, precedent seemed safest and

nonpartisan primaries and election continued for the Circuit

Court judiciary.

The state bar was agreed that the Justice of the Peace

Courts had passed their usefulness, and for once found

alliance with a substantial portion of the laymen. Politics

intervened and no one plan for a replacement could get a

majority. The convention left it to the legislature to

devise a new system of inferior courts by January 1, 1969.

This proved a most arduous task, requiring the meeting of
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ideal and real in painful compromise. The selection issue

reappeared in all its legal and political nuance. The try

for merit selection was quickly defeated, and an attempt to

get it on the ballot by joint resolution was shelved.77

Behind the scenes, a Citizens Conference of the League

of Women Voters, the American Association of University

WOmen, the American Judicature Society, and the Michigan

Citizens Committee for Judicial Selection and Tenure, met in

Grand Rapids on October 20, 1967. They agreed on a slate of

deficiencies in the present selection system and on a

version of the Missouri Plan to correct them. The old cry

"the courts should be taken out of politics" was used to

rally signatures to put the selection plan on the ballot in

November 1968, but it failed.

During the last general election, in November 1970,

all four candidates for the Supreme Court inveighed against

the present method of nominating Supreme Court candidates in

partisan political conventions, but electing them on a non—

partisan ballot. Justice Dethmers called it "the poorest,

punkest, system of any of the 50 states in the United States.

Our system has the evils both of appointment and election.”

8 It wasThey all endorsed some form of the Missouri Plan.7

a Democratic year and both Democratic candidates won handily.

in the process defeating Justice Dethmers,'24 years on the

Court.

Given the high spirit of judicial reform nationwide, it

is not unlikely that another movement will be launched in
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Michigan to adOpt the Missouri Plan, at least for the

Supreme Court. This movement, as other judicial reform

movements, will proceed in a startling "factual vacuum"79

about the actual operation of present court selection

procedures. It is the larger goal of this research to fill

that "factual vacuum" with information about the actual

operation of the nonpartisan judicial election as it occurs

in the state of Michigan.
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Chapter I--Footnotes

l. Incumbents for both offices who wish to run for re-

election simply file an affidavit of candidacy. Michigan

State Constitution (1963), Article VI. See also Laws Re-

lating to Elections, compiled by the Michigan Secretary of

State, Chapters XVIII and XIX.

2. Anthony Downs, An Economic Model of Democracy

(Harper: New York, 1957), 23-24. Edward Shils, Political

Development in the New States (Free Press), 47—81.

3. Herbert Jacob, Justice in America (Little, Brown;

Boston, 1965). 207-

4. Glendon Schubert, "Academic Ideology and the Study

of Adjudication," APSR LXI (March 1967), 106-29.

5. David Easton, The Political System (Knopf; New York,

1953), and A Framework for Political Analysis (Prentice-

Hall; Englewood Cliffs, 1965).

6. Benjamin N. Cardozo, The Nature of the Judicial

Process (Yale University; New Haven, 1921).

7. Herbert Jacob and Kenneth Vines, "Studies in Judicial

Politics," Tulane Studies infiPolitical Science, Vol. VIII

(Tulane University; New Orleans, 1962). For other analyses

of courts as actors in state and local politics, see Wallace

S. Sayre and Herbert Kaufman, Governinngew York City

(Russell Sage; New York, 1960), Chapter 14: and James Herndon,

"The Role of the Judiciary in State Political Systems,”

Judicial Behavior, Glendon Schubert, ed. (Rand McNally;

Chicago, 1964), 153—61.

8. Carl D. McMurry and Malcolm B. Parsons, "Public

Attitudes Toward the Representatives Roles of Legislators and

Judges," Midwest Journal of Political Science (May 1965), 9,

170.

9..Jack Ladinsky and Alan Silver, "Popular Democracy

and Judicial Independence," Law and Society, Reprint No. 22

(University of Wisconsin, 1967), 129-47. A sample of the

debate in professional legal journals is in Bancroft C.

Henderson and T. C. Sinclair, The§election ofJudges in

Texas (Public Affairs Research Center, University of Houston;

Houston, 1965), 109-17.
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10. For a review of the traditionalist position,

see Glendon Schubert, Judicial Policy-Making (Scott,

.Foresman; Chicago, 1965), Chapter Seven, "The Study of

Judicial Policy-Making".

11. Herbert Jacob, "The Courts as Political Agencies—-

An Historical Analysis,“ in Studies in Judicial Politics.

Kenneth N. Vines and Herbert Jacdb (Tulane University;

New Orleans, 1963), p. 9.

,12. Jack W. Peltason, Federal Courtsin the Political

Process. Studies in Political Science (Random House: New

York, 1955), 55. See also Theodore L. Becker, ed., The

Impact of Supreme Court Decisions (Oxford University Press;

New York, 1969). For federal district judges, see Jack W.

Peltason, Fifty-Eight Lonely Men.

l3..Many articles and essays have been written on this

issue. Notable are Max Lerner, "Constitution and Court

as Symbols," Courts, Judges and Politics. Walter F. Murphy

and C. Herman Pritchett, eds. (Random House; New York, 1961),

185; Jerome Frank, "Cult of the Robe," Courts on Trial

(Antheneum; New York, 1966), 254; and Murray Edelman, The

Symbolic Uses of Politics (University of Illinois Press:

Urbana, 1964), Chapters 5-7.

14. Alexander Hamilton is champion of the anti—election

forces. The quote is from No. 79 of the Federalist Papers

(New American Library of World Literature; New York, 1961),

469.

15. The complete quote, signed by the anti—federalist

”Brutus", is: "But it would be improper that the judicial

should be elective, because their business requires that they

should possess a degree of law knowledge which is acquired

only by a regular education; and besides it is fit that they

should be placed, in a certain degree in an independent situ—

ation, that they may maintain firmness and steadiness in

their decision." The Antifederalist Papers, ed. Morton

Borden (Michigan State University Press; East Lansing, 1965),

225. The actual proponents of judicial election came during

the Jacksonian period and were concerned chiefly with state

judges. See the prejudicial but provocative article, Evan

Haynes, "Judicial Selection and the Democratic Spirit, " The

Courts, ed. RObert Scigliano (Little, Brown & Co., Boston,

1962), 57.

16. Herbert Jacob writes of the attempts to reform

judicial procedures: "So far, the myth of judicial inde-

pendence has been preserved and has protected the courts

along with their antiquated structure and procedure. .Whether

the myth will continue to serve as a protective cloak depends



-
~
"
'
I
.
‘
.
.
w
h
y
]
I

  

  

r. the sephisti
catio

:5sstanding of the

{352911 grows, it mig‘

used as less sacrc

tacies: An Histor

Eélztics (Tulane St;

fancy; New Orleans

17. For most 5‘.

since for appellate-

fnrthe major trial

iiztzon. Book of ti

1113330 (1968-69), ’1

18. Executive

:-_::e awkward but :10:

"33h have include:
.......

ceukee Cases : .

a" T -_ R

1 1, p. '.39. C:

7., J‘JdiCial {:0

 

  



39

on the saphistication of the American electorate. .As their

understanding of the role of the courts in the political

system grows, it might be expected that the courts will be

viewed as less sacrosanct bodies," "The Courts as Political

Agencies: An Historical Analysis," Studies in Judicial

Politics (Tulane Studies in Political Science: Tulane Uni—

versity; New Orleans, 1962), 50.

 

17. For most state judicial systems, the terms of

office for appellate judges are longer than terms of office

for the major trial courts or the courts of limited juris-

diction. Book of the States (Council of State Governments;

Chicago (1968-69), 126-27.

 

18. Executive appointment makes judicial accountability

more awkward but nonetheless possible. -Determined groups--

which have included Presidents-—have discovered any number

of ways to circumvent court decisions with which they dis-

agreed. One example is President Andrew Jackson's famous

assessment of Chief Justice John Marshall's decision in the

Cherokee Cases: “Well, John Marshall has made his decision,

now let him enforce it!" in Charles Warren, The Supreme

Court in United States History (Little, Brown; Boston, 1922),

Vol. I, p. 759. One of the most pOpular methods of changing

federal judicial policy has been changing judicial personnel.

Various strategies used at one time or another in American

political history are lobbying to influence presidential

appointments and senatorial confirmation, impeachment,

resignation and retirement, abolishing, creating, and alter-

ing the size of courts and court jurisdiction. Peltason,

Federal Courts in the Judicial Process, gp.{git., 29-42.

Federal appointive judges are, therefore made accountable.

Changes in court personnel, professional pressure, influence

through cases tried, in, out, and through the judicial process

judges are made aware of the "dominant" trends of public

interest. Within the judiciary itself there are attempts at

self discipline, new codes of ethics about prOper behavior.

Awkward, subterranean, yet no less real, means are found to

hold appointive judges to account.

 

19. Book of the States, 22. cit.

20. Evan Haynes, 9p. cit., 62.

21. Stanley E. Beattie, "A New Method of Judicial

Selection: The Negative Argument,“ Michigan State Bar

Journal 32 (May 1953), 42.

22. Other professional lawyers and judges have agreed

heartily with Beattie. 3A Texas judge wrote "I am frequently

appalled by the blanket assumption on the part of segments

of the bar and the public that it is distasteful for a judge
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to seek popular support for his election or re-election.

.My simple answer to that is that if it is distasteful for

'him to attempt toasecure the good wishes, and therefore the

political support of his constituents then he ought not to

be a judge in the first place. In order to make sound

decisions involving the lives, liberties and property of his

fellow man, a judge should possess those qualities of char—

acter which draw people to him and which make the litigant

who appears before him feel that he understands him and his

prdblem." "Anointed Judges," 26 Texas Bar Journal 1015

(December, 1963), quoted in Henderson and Sinclair, _p, gig.,

116.

23. From the ”Consensus Statement“ released by the

Citizens Conference gathered at a meeting at the Pantlind

Hotel in Grand Rapids, Michigan, October 10, 1967.

24. These are reviewed in Beattie, pp.cit., and in

the last section of this chapter.

25. Adolf A Berle, Jr., "Elected Judges——Or Appointed?"

The Courtg, pp. cit., 97.

26. Richard A. Watson and Rondal G. Downing, The Poli-

Eics of the Bench and the Bar: Judicial Selection Under the

Missouri Nonpartisan Court Plan (John Wiley: New York, 1969),

353.

27. Herbert Jacob, "The Effect of Institutional Differ—

ences in the Recruitment Process; The Case of State Judges,"

Journal,of Public Law 13 (1964), 117-18; Hughes, The Supreme

Court of the United States (1928), 16-17; William S. Carpenter,

Judicial Tenure in the United States (Yale University Press;

New Haven, 1918), 2127 Henderson and Sinclair, _p..gi§., 6.

28. Watson and Downing, pp. cit., 332.

29. Ibid., 334.

30. By "attentive publics," Watson and Downing mean

those interest groups in the community with a particular con-

cern about court affairs, such as the press, civic groups,

and parties likely to be before the court in litigation.

Ibid., 334-35, 350—52. For their article devoted entirely

to this point see Richard A. watson, Rondal G. Downing and

Frederick C. Spiegel, "Bar Politics, Judicial Selection and

the Representation of Social Interests," APSR, LCI (March

1967), 54-71.

31. Eugene Lee, The Politics of Nonpartisanship

(University of California Press; Berkeley.1960), 180.
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32. Robert C. Wood, Suburbia: Its People and Their

Politics (Houghton Mifflin; Boston, 1958), 157.
 

33. Examples of this vast propaganda literature are

George E. Brand (then president of the Michigan State Bar

Association), "Selection of Judges--The Fiction of Majority

Election," Civic Victories, Richard S. Childs, ed. (Harper;

New York, 1952); and "The Dictatorship of Irrelevancy,"

editorial in the American Judicature Society Journal 48

(December 1964), 124-25.

34. Herbert Jacob, "Judicial Insulation--E1ections,

Direct Participation and Public Attention to the Courts in

Wisconsin,” Wisconsin Law Review (1966), 803, 813.
 

35. Ladinsky and Silver, pp, cit., 161-68.

36. Kenneth Vines, "The Selection of Judges in

Louisiana," Studies in Judicial Politics, pp, cit., 118-19.

37. Henderson and Sinclair, pp. cit., 20-21, 10—102.

38. Malcolm Moos, "Judicial Elections and Partisan

Endorsements of Judicial Candidates in Minnesota," APSR,

IXXXV (1941), 70.

39. Emmett W. Bashful, "The Florida Supreme Court:

A Study in Judicial Selection," Studies in Government,

No. 24, Bureau of Governmental Research and Service (Florida

State University; Tallahassee, 1958).

40. John Wood, "Reform in Judicial Selection Procedure

in Oklahoma," Oklahoma Government Bulletin 2 (February

1964), 1-6.

41. James Herndon, "Appointment as a Means of Initial

Accession to Elective Courts of Last Resort,” North Dakota

Law Review 38 (1962), 60—73.

42. Glendon Schubert, "The Packing of the Michigan

Supreme Court," Quantitative Analysis of Judicial Behavior

(The Free Press; Glencoe, 1959), 129-41. See also S. Sidney

Ulmer, "The Political Party Variable in the Michigan Supreme

Court," Journal of Public Law 11 (1962), 352-62. Note that

this partisan pressure works both ways. A Justice will try

to time his retirement during the term of a Governor of the

same party and persuasion in order that his successor on the

Court will share his views.

 

43. Moos, pp. cit., 74.

44. Haynes, pp. cit.
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45. Abraham Kaplan, The Conduct of Inquiry (Chandler

Publishing; San Francisco, 1964), Part I: "Methodology,"

3-32.

46. Austin Ranney, "The Utility and Limitations of

Aggregate Data in the Study of Electoral Behavior," Essays

on the Behavioral Study of Politics, Austin Ranney, ed.

(University of Illinois Press; Urbana, 1962), 91—102.

47. Stuart Rice, Quantitative Methods in Politics

(Alfred A. Knopf; New York, 1928).

48. V. O. Key, Jr., Southern Politics (Random House:

New York, 1949); American State Politics: An Introduction

(Alfred A. Knopf; New York, 1956); A Primer of Statistics

jpr Political Scientists (Thomas Y. Crowell; New York, 1966).

49. Ranney, pp. cit.

50. For a review see Peter H. Rossi, "Trends in Voting

Research: 1933-1963," Political Opinion and Electoral

Behavior Essays and Studies, Edward C. Dreyer and Walter A.

Rosenbaum, eds. (Wadworth Publishing; Belmont, California,

1966), 69-70. Examples of research done with an emphasis on

electoral "system" and "structure" see Daniel Katz and

Samuel J. Eldersveld, "The Impact of Local Party Activity

Upon the Electorate," Public Opinion Quarterly 25 (1961),

1-24; Phillips Cutright, "Urbanization and Competitive Party

Politics," The Journal of Politics (August 1963), 552-64.

For an application of the concept of "structure" to judicial

process, see Theodore L. Becker, "Judicial Structure and Its

Political Functioning in Society," Journal of Politics 29

(May 1967), 302-33.

51. Many examples of this are given in City Politics

Reports, Edward C. Banfield, ed. (Joint Center for Urban

Studies; Cambridge, Mass., 1959-61). Also Joseph A.

Schlesinger, "The Structure of Competition for Office in the

American States," Behavioral Science 5 (July 1960), 197-210.

52. Norman C Thomas, "The Electorate and State Consti—

tutional Revision: An Analysis of Four Michigan Referenda,"

Midwest Journal of Political Science 12 (February 1968),

115—29.

53. The basic statistics texts used for the technical

work of the dissertation are F. R. Hayes and D. Pelluet,

Work Notes on Common Statistical Procedures (Scholar's

Library; New York, 1958); V. 0. Key, Jr., A Primer of

Statigtics for Political Scientists, pp. pipi; Henry E.

Garrett, Elementary Statistics (Longmans, Gree; New York,

1956); and Sidney Siegel, Nonparametric Statistics for the

Behavioral Sciences (McGraw-Hill; New York, 1956).
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54. Cf. Chapter II, Graph 2, where it is shown that

turnout for state legislative offices is equal to turnout

for state executive offices. The executive office turnout,

therefore, becomes the basis for comparison.

55. Seymour Lipset, Political Man (Doubleday; New York,

1959), 189-91, also Chapter 6.

56. Lester W. Milbrath, Political Participation

(Rand McNally; Chicago, 1965), Chapter 4; V. 0. Key, Jr.,

PoliticsyiParties, and Pressure Groups (Thomas Y. Crowell;

New York, 5th edition, 1964); Robert R. Alford and Eugene

C. Lee, "Voting Turnout in American Cities,“ APSR, 62

(Spring 1968), 800-01.

57. Angus Campbell, Philip E. Converse, Warren E.

Miller, Donald E. Stokes, The American Voter: An Abridge-

ment (John Wiley; New York, 1964), Chapter 4.

58. Key, Parties, Politics, and Pressure Groupe, pp.

Cite, 636-37. '

59. Gabriel A. Almond and Sidney Verba, The Civic

Culture (Little, Brown; Boston, 1965), especially Chapter 5,

"The Obligation to Participate".

60. Ladinsky and Silver, pp, cit., 165-67.

61. For further discussion see Daniel J. Elazar

American Federalism; A View from the States (Thomas Y.

Crowell; New York, 1966), 79-116; Duane Lockard, Tpp

Politics of State and Local Government (Macmillan; New York,

1963), 238-52; and Samuel Patterson, ”The Political Cultures

of the American States," Journal of Politics 30 (February

1968), 187—209.

62. The argument is reviewed in Alford and Lee,

22. Cit-I 812-13.

63. Oliver P. Williams and Charles R. Adrian, Four

Cities (University of Pennsylvania Press; Philadelphia,

1963). J. Leiper Freeman, "Local Party System: Theoretical

Considerations and a Case Analysis," American Journal of

§ociology 64 (1958), 282-89; Gerald Pomper, ”Ethnic and Group

Voting in Nonpartisan Municipal Elections," Public Opinion

Quarterly (Spring 1966), 79-97.

 

 

64. See further discussion in Chapter II.

65. Schlesinger, pp. cit.
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66. Williams and Adrian, Four Cities, pp, gi§., 90-95.

For a typology of the several possible relationships between

partisan and nonpartisan electoral systems, see Charles R.

Adrian, "A Typology for Nonpartisan Elections," Western

Political_Quarterly 12 (1959), 449-58.
 

67. A basic history of the Michigan Court system is

given in The Michigan Manual, published biannually by the

Secretary of State, Lansing, Michigan. For early court history

see William Renwick Riddell, Michigan Under British Rule:

Law and Law Courts, 1760-1796 (Michigan Historical Commission;

Lansing, 1926). COpies of the 1835 and 1850 Constitutions of

Michigan can be found in A Comparative Analysis of the

Michigan Constitution (Citizens Research Council of Michigan;

Detroit, 1961), vii-18. The present judicial structure is

given in Article VI of the 1963 Constitution.

68. William S. Carpenter, pp, cit., 73.

69. Michigan was early in the national movement that

made state judges elective; Vermont and Georgia, 1777;

.Mississippi, 1832: Michigan, 1835; New York, 1846; Wisconsin,

1848; California, 1849; Kentucky, Missouri, Pennsylvania,

Virginia, Tennessee, 1853; Kansas, 1855; Iowa, Minnesota,

Oregon, 1857. Ibid., 155—93.

70. Charles R. Adrian, "Some General Characteristics

of Nonpartisan Election," APSR 46 (Sept. 1952), 7667 Eugene

Lee, The Politics ofNonpagtisanship (University of Cali-

fornia Press; Berkeley, 1960), 28-39. For the national

experience, see J. Patrick White, ”Progressivism and the

Judiciary: A Study of the Movement for Judicial Reform,

1901-1917", unpublished doctoral dissertation, University of

Michigan, 1957.

71. Daniel S. McHargue, "Direct Government in Michigan,"

.Midhigan Con-Con Studies, No. 17.

72. The best history of the Missouri Plan is Jack

Peltason, The Missouri Plan for the Selectiongngudges

(University of Missouri Studies, Vol. 20. University of

Missouri; Columbia, 1945).

73. George E. Brand, "Michigan State Bar's Work for

Judicial Appointment," Journal of the American Judicature

Society, 22 (February 1939), 197-202.

74. Book ofgthe States, gp. cit.

75. Official Record of the Michigan Constitutional

ConventionL 1961—1962, Vol. I, 1256, 1313-1342, 1355-72,

1596-1604. For specific analysis of the judicial provisions
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see Albert Lee Strum, Constitution—Making in Michigan, 1961-

1962 (Institute of Public Administration, University of

Michigan Press; Ann Arbor, 1963). For accounts of other

state bouts with judicial selection reform, see John L.

Sanders, Constitutional Revision and Court Reform, Institute

of Government (University of North Carolina; Chapel Hill,

1959); Sidney Schubman, Toward Judicial Reform in Pennsylvania,

Studies in Law and Administration. Institute of Legal Research

(University of Pennsylvania: Philadelphia, 1962). -

76. In a poorly worded Bar Poll of 1962, in which 57%

of the bar membership participated, a slight majority indi—

cated that the Missouri Plan would be better for Supreme

Court selection than Circuit Court selection. Michigan State

Bar Journal, 41 (1962), 12—16. This poll was taken prior to

the 1961 state Constitutional Convention in order to express

the bar's Opinion on the methods of judicial selection.

77. House Joint Resolution F, submitted February 8,

1968.

78. Kalamazoo Gazette (October 14, 1970), A—lO, Col. 1.

79. Jacob, Justice in America, gp. cit., 207.
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CHAPTER II

THE DIMENSION OF PARTICIPATION

Objectives

The research objective of Chapter II is to determine

the rate of voter participation in Michigan Supreme Court

and Circuit Court elections. Participation in elections

for nonjudicial state office with comparable geographic

constituencies will serve as a measure of comparison. We

are interested in discerning the differences and similari—

ties in judicial and nonjudicial electorates.

The specific research questions of Chapter II are 2

(1) How does participation in judicial elections compare

with participation in nonjudicial elections? (2) Do

judicial electorates vary with respect to their levels of

participation? (3) What factors explain this variance or

nonvariance?

Chapter II is organized into the following sections.

First several methodological isSues will be discussed: the

offices selected for analysis, the time period covered, the

measures of turnout employed. Second, the basic research

questions concerning judicial and nonjudicial participation

and their variances are answered. Third, some preliminary
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pr0positions about the function of judicial elections as

channels of accountability or preserves of judicial inde—

pendence are presented. Finally, a chart of judicial e1ec—

torate turnout scores is completed. It is this chart that

will be compared with findings in Chapters III and IV to

treat the larger research issues of the dissertation.

Methodological Considerations

Judicial and nonjudicial offices. The judicial offices

examined are state Supreme Court and Circuit Court. These

represent the highest state court and the court of general

jurisdiction in Michigan. The lowest level of Michigan's

judicial system is the District Court; its first judges were

elected in November of 1968. This Court is not included

because it is too new to have created an identifiable impres—

sion on the Midhigan electorate. The next judicial level,

the court of general jurisdiction, is the Circuit Court and

it is included for analysis. The appellate level is

occupied by the Court of Appeals, established by the Consti—

tution of 1963. It is included for certain aspects of the

analysis, but again is too new to have produced stable voting

patterns. The court of last resort in Michigan, the Supreme

Court, is included for analysis:

The nonjudicial offices examined most thoroughly are

United States President, state Governor, United States

Congressman, state Senator and state Representative. Voting

behavior for these offices serves as the criteria by which
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voting for judicial offices is assessed. Table 2.1

indexes the offices and the election years for which data

was collected.

The office of United States President was chosen as

the "tOp of the ballot" office every fourth fall election.

It represents the maxim in voting analysis that the more

powerful the office being decided, the more important the

election is likely to be perceived, and the higher the

participation is likely to be.2

By "top of the ballot” is meant the office for which.

statewide, the most votes were cast. To standardize over

the entire study period, this number of votes is considered

an estimate of the number of pe0p1e who went to the polls

that election. It is possible that some who went to the

November polls, for example, did not vote for President in

presidential election years, or for governor in non-

presidential years. It is more likely, however, that fewer

failed to vote for these offices than for state legislator,

for instance. Based on this higher probability, therefore,

throughout the research the "top of the ballot” office, be

it president, governor, or in spring elections, state school

superintendent or state highway commissioner, will be taken

as mobilizing the total electorate"for that particular

election.3

United States Congressman was chosen for several reasons.

First, it represents the national legislative function, as
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TABLE 2.1

DATA COLLECTION

 

 

Election Years

 

Office Statewide Totals County Totals

President 56,60,64,68 60,64

Governor 56,57,60,62,64,66 60,62,64,66

Congressman 56,68,60,62,64,66 60,62,64,66

State Senator

State Representative

University boards

State Board of Educa—

tion

State Attorney-General

State Supreme Court

Circuit Court

Appeals Court

District Court

60,63,64,66

60,62,64,66

53,59,61,63,64,66,68

53,59,61,64

60,62,64,66

53,56,59,60,6l,62,63,

66.68

53,59,66

64,68

68

66

60,62,64

53,59,60,61,62

63.66

53,59,66, all

vacancy e1ec-

tions 60-66

64
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the President represents the nation executive one. By its

national dimensiOn, the office is assumed a "powerful" and

visible one and likely to attract voters. Second, it is

legislative, thus representing a different set of political

dynamics from the executive, and thus providing another

base for comparison with the judicial. Third, congressmen

are elected from districts, as are appeals and circuit

court judges in Michigan. The congressional district--

judicial circuit comparison in voting behavior could be a

profitable one. Fourth, it is a partison election, provid-

-ing a basis for several kinds of comparisons and contrasts

with the nonpartisan judicial election. Fifth, it is also

an election in which incumbenCy may play a part.

The office of governor was chosen as the executive

representative on the state level, providing the state

executive-~state judicial comparison. Because they share

a constituency, the gubernatorial-supreme court comparison

.is useful. In even-numbered non-presidential years, the

gubernatorial electorate wiIl serve as the "top of the bal—

lot" and thus an estimate of the total number of state

voters voting in that election. Another dimension of this

office is the partisan one. Because state supreme court

candidates are nominated in partisan conventions, it will be

interesting to compare their electoral experience with that

of the same party's gubernatorial candidate.
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The state legislative elections were included as the

state counterpart of congressman. State senate elections

were used for 1960, 1962, and 1964; for comparison, state

representative elections were used for 1966. The office

provides the legislative contrast, thé district similarity,

and theipartisan contrast, as does Congreeeman. Moreover,

since state legislative districts are smaller than Congres-

sional ones, they are more analogous to judicial districts

and thus a more valid comparison.

Time period of the research. Table 2.1 is an index of

the judicial and non—judicial offices included in the study,

specifying the election years for which statewide and/or

country election returns were analyzed. Roughly the time

period extends from 1947 to 1968, some twenty years, and

twelve different general elections.

The justification for this particular time span has a

number of points. First, it is the recent past, and h0pe-

fully relevant to our conception of the present Operation of

the political process in Michigan. Second, it covers a

period of particularly dramatic partisan change in Michigan.

Carolyn Stieber's book, The Politics of Change in Michigan,

details these changes, emphasizing the influence of their

two leaders, Democratic Governor Williams (1948-1960), and

Republican Governor Romney (196241968).4

Considering the partisan shift in gubernatorial voting,

it will be interesting to see if any change in turnout
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patterns accompanied this shift and if it in any way af-

fected judicial election turnout, particularly for the

state supreme court. Another provocative aspect stems

from gubernatorial appointment of vacancies on the circuit

court and supreme court. Did Romney appointees fare any

differently than Williams appointees? Does the theory

about gubernatorial appointment being the only ”democratic"

aspect of judicial recruitment hold true for Michigan?5

Third, the 1952-1968 period covers some important

structural changes in the court system itself, most of them

as a result of the Constitution of 1963. Of particular

importance is the change from spring election in odd-

numbered years, to fall elections in even-numbered years

as the time for judicial elections. Other constitutional

changes were staggered terms for multi-judge circuit courts,

filling vacancies from the ranks of retired judges (repealed

in 1968), more administrative power for the supreme court,

and the establishment of two new courts, the Court of Appeals,

and the District Court. Have these institutional changes

affected voting patterns in judicial elections?

Fourth, the time period is long enough to indicate the

basic levels of voter turnout.

Measurement of turnout: Turnout is measured in two

‘ways. First used is the actual number of votes cast in a

6

given county in a given election. In the case of an office

election for which there is more than one winner, such as is
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true of several judicial circuits, the total number of

votes cast for each candidate is divided by the number of

possible winners to estimate the number of voters partici—

pating in the election. This estimate assumes that each

voter voted twice, if there were two winners, four times

if there were four.7 It is highly probable that this

assumption flatters the diligence of the judicial elector

and therefore results in an underestimation of the total

judicial electorate. In the interest of a standard

measure, however, the division was made wherever applicable.

The second technique used to measure turnout is labeled

"percentage of the ballot" (abbreviated in the text as

"% Ballot"). It is the percentage of the total electorate

voting for a given office. This percentage is obtained by

dividing the turnout in a particular county for a particular

office-by the county's "tOp of the ballot" turnout. For

example, in Kalamazoo County in the elections of November

1968, there were 73,832 votes cast for President, the "top

of the ballot" and estimate of the total electorate; 68,900,

for United States Congressman; 67,667, for state representa-

tive; 48,070 for Justice of the State Supreme Court; 48,196

for District Court Judge; and 43,870 for Judge of the Court

of Appeals. Considering the presidential turnout as an

estimate of the total electorate, by‘% Ballot measures,

100% voted for United States President; 93.3%»for United

States Congressman; 91.6% for state representative; 65.1% for
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Justice of the Supreme Court; 65.5%»for District Court Judge;

and 59.4% for Appeals Court Judge. Figuring the‘% Ballot

commanded by each office electorate in each county provides

bases of comparison in electorate turnout among Michigan's

83 counties.

Judicial electorates are rated as "Open" or ”closed"

according to the size of its % Ballot score. The scale is

arbitrarily set as follows:

 

% Ballot Score Rating

85—100% Very High

75-84% High OPEN

60—74% Moderate

0-59% Low CLOSED

For some of the time series graphs and other compari—

sons, county averages are used. The county average is

derived by dividing the total vote of the state, minus

Wayne County's, by 82, all counties except Wayne. For most

elections Wayne County turnout accounts for more than one-

third of the statewide turnout.8 The peculiarities of the

Wayne County vote color any estimate of state patterns in

voting behavior. Therefore in most cases Wayne County is

treated separately. The data will show that this separa-

tion is justified.
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Research Question No. 1: How does partici—

pation in judicial elections compare with

turnout in nonjudicial elections?

The question is subjected to two techniques of analy-

sis. First, voting patterns are compared in terms of

absolute numbers, expressed as mean county turnout. Second,

a ratio of judicial to nonjudicial participation is used to

explore factors of timing, level of judicial office, and

locale.

Measuring participation by county mean. Figure 2.1

is a time series graph of mean county turnout (N=82 Counties)

for the selected offices. Figure 2.2 is the same format for

Wayne County (Detroit).9 From these presentations, several

voting patterns are obvious.

First, assuming that turnout is higher for the more

important offices, there is a stable ladder of political

priority for the offices compared: United States President,

state Governor, United States Congressman, state Senator,

Circuit Court judge, and Supreme Court Justice.

Second, the patterns of nonjudicial voting over the

years follows the standard presidential year-—high, midterm

year--low pattern.10 Gubernatorial, congressional, and

state legislative turnout behavior clearly supports this

rule. Looking at Supreme Court elections held in the fall

(1956, 1960, 1962, 1968), the same rule contrOls.

Third, the line taken by all voting during the years

3ttidied follows a fall-high, spring-low design. Most dramatic
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are the dips from fall "tOp of the ballot" to spring "top

of the ballot”. The same design characterizes Supreme

Court voting behavior.

Fourth, there is no substantial rise in the numbers

of voters voting in 1968 over those voting in 1952. However,

in comparing presidential and Supreme Court turnout in 1960

with that of 1968, there was an 11.3% growth for the Supreme

Court electorate and only a 5.9% expansion of the Presi—

dential electorates.

Fifth, the difference in the state legislative elec—

torate (the smallest of the nonjudicial electorates con-

sidered) and the Supreme Court electorate remained fairly

consistent over the time reported. Roughly two-thirds of

those who voted for state legislator also voted for State

Supreme Court Justices.

Recalling that Wayne County accounts for one-third of

the state's voters, the comparison of Figure 2.2 with 2.1

is important. First, the same stable difference between

judicial and nonjudicial offices is there, although in 1968

the difference decreases. Second, the priority of offices

is altered in that state legislative races sometimes draw

umre voters than congressional races, and that circuit

court races draw fewer voters than supreme court races.

Both are reversals of the "outstate" pattern. The lower

interest in circuit court races in Wayne County could be

explained by the existence of the Recorders Court which
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President (P)

56—23564

60-26173

64-25711
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Governor (G)

54-16447

56-23304
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64-25396

66-20597

57

Congress (C)

54-16148

56—22997

58-17906

60-25377

62-21202

64-24826

66-20045

Legislature (L)

60-25209

62-20877

64-23785

66-19830

Mean Turnout (N=82 Counties)
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Wayne County TurnoutFigure 2.2:
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Supreme Court (SC) President (P) Congress (C)

53: 254.354 56: 1.148.245 54: 809.282

56: 799,811 60: 1.171.909 56: 1.108.953

59: 317.522 64: 1,094,724 58: 785,530

60: 671,791 68: 1,138,655 60: 1,130,661

61: 269,298 Governor (G) 62: 936,630

62: 631.337 54: 838,359 64: 1.023.890

63: 396.490 56: 1.138.655 66: 714,981

66: 472,137 58: 896.255 68: 921,437

68: 603,987 60: 1,153,210 Legislature (L)

Appeals Court (AC) 62: 983,743 60: 1,116,990

64: 600,707 64: 1.075.523 62: 919.163

66: 502.783 66: 772.931 64: 987.286

68: 563,596 66: 691.786

Circuit Court (CC) 68: 873,861

53: 182.419 62: 459.102

56: 735.255 64: 534.924

58: 289.977 65: 404,341

59: 241.972 66: 368.704

60: 602,774 68: 561.303
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handles all criminal cases for the county, but which are

handled by the Circuit Court in most other counties.

Third, Wayne County voting for nonjudicial office

follows the same presidential-midterm pattern as the rest of

the state. Fourth, the county also follows the spring—fall

turnout pattern. Fifth, the County also shows that state

trend of a growing Supreme Court electorate. Sixth, in

Wayne County, as in the rest of the state roughly two-thirds

of those who vote for state legislator also vote for Supreme

Court Justices.

Inasmuch as one can deduce from a visual examination

of the time series format, there are real differences in the

size of turnout for judicial and non-judicial elections, for

spring and fall elections, and for presidential year--

midterm year elections.11 ‘

Level of office. In voting research, turnout is often

explained as a function of the level of office, the argu-

ment being that the more politically powerful an office, the

higher the turnout.12 It has also been proposed that elec-

torates for different offices are distinguishable.13 Are

these established axioms applicable to judicial elections?

Do level of judicial office draw different electorates as

do levels of non-judicial office? Specifically, are there

different voter turnout patterns for Supreme Court and

Circuit Court elections?
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The offices differ constitutionally in importance, the

Supreme Court being the~state-court of last resort and the

superintending agency for the entire state judicial system.

The Circuit Court is the court of original general juris-

diction in the state's unitary judicial system. Supreme

Court justices are nominated in partisan conventions, but

elected on a nonpartisan baIlot for eight year terms from a

statewide electorate. Circuit court judges are nominated

and elected on nonpartisan ballots for six year terms by

voters within their circuits. There is a distinction in

power of office and structure of constituency. How do voter

turnout patterns compare?

In terms of total statewide turnout (minus Wayne County),

there have been drops of 22, 35, and 2% for the elections of

1953, 1959, and 1966 respectively between turnout for Circuit

Court and Supreme Court. In Wayne County the drOp-off in

vote has been.stable at 28, 24, and 22% for the same three

elections, but reversed, Supreme Court turnout being the

higher. The net statewide gain is for the Supreme Court,

although a small one.

According to the t—test reported in footnote 11, there

is no statistically significant difference in mean county

turnout for Supreme Court and Circuit Court elections. The

reversed priority of outstate and‘Wayne County turnout how-

ever suggests real differences in the perception of the two

Offices from place to place in the state. The prdblem of

variance is considered presently.

 



  

Using a

sults in a 9

ever tin .

‘iat have i

judicial e1

nestion o

1102. ii}:

the-tor.

the EQWQ‘:

n

f n
)

r
'

H O



61

Using absolute figures in an analysis of turnout re-

sults in a general statewide description of voting behavior

over time. This broad analysis points up particular factors

that have implications for the question of accountability in

judicial elections. Most importantly it is clear that the

question of accountability is not an all-or—nothing proposi-

tion. Lines of distinction must be made. Of these time is

a factor. The old spring eIections worked differently from

the newer fall judicial elections. Level of judicial office

may be a factor. Supreme Court electorates are different

from Circuit Court electorates. Locale may be a factor.

Wayne County judicial electorates have different priorities

than outstate counties. To investigate these distinctions

a comparative measure is required. It is to a discussion of

a ratio technique that the study now turns.

Measuringgturnout by "% Ballot". The ratio % Ballot

is derived by dividing the turnout for the judicial election

concerned by the turnout for the "tOp of the ballot" at that

same election time. The resulting ratio is an estimate of

the proportion of those who went to the polls who voted in

the judicial election. The ratio permits comparison across

elections, offices, and counties.

Figure 2.3 is a time series study of the mean county

%»Ballot commanded by selected judicial and non-judicial

offices between 1953 and 1968. Logically the priority of

Offices is the same as that of Figure 2.1 which was based on
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Figure 2.3: Mean "%.Ballot“ Scores (N=82 Counties).
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means of actual turnout. In presidential years, the guber-

natorial election garners 98-99% of the presidential turnout;

Congress gets 96%; the state legislature, 95%; the Supreme

Court, 60-65%; the Appeals Court, 63%“ In midterm years,

Congress and the state legislature will still get 95% or

more of the votes cast, while the Supreme Court and the

Circuit Court get less than 70%.14

Table 2.2 catalogs the percentage difference between

"top of the ballot" turnout and judicial turnout for these

 

 

 

 

elections.

TABLE 2.2

DIFFERENCE IN % BALLOT FOR JUDICIAL

AND NON-JUDICIAL OFFICE

% DrOp to Supreme ‘% Drop to Circuit

Year Court Turnout Court Turnout

1953 23 18

1956 40

1959 39 30

1960 37

1961 30

1962 32

1963 23

1966 35 34

1968 34

Mean = 33 28

¥

Note: 'Wayne County omitted.

There is for Supreme Court elections a drop of approximately

One-third of the voters who go to the polls. Circuit Court

elections average only a slightly smaller loss of voters.
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Figure 2.4 charts the % Ballot for Wayne County.

Because more Circuit Court elections could.be included—-

vacancies to fill Wayne's large Third Circuit bench--a more

complete picture of voting for circuit court is available.

In general the pattern supports that of Figure'2.3 for the

rest of Michigan. The reversed priority of Supreme Court

and Circuit Court for Wayne County is shown by the 55 to

60% score for Circuit Court electorates and 70%.for Supreme

Court.15

From the wayne County and the outstate patterns, two

conclusions can be drawn. First, the‘% Ballot ratio drama-

tizes the differences in judicial and non-judicial elec-

torates. Second, not only is there an apparent difference

in the character of judicial and non-judicial electorates,

but also there is a decided difference in the consistency

of these electorates over the years. Non-judicial state

offices consistently receive better than 90%}of the votes

cast,‘while state judicial offices vary widely in the per-

centage of the electorate they can mobilize.

The inconsistencies of judicial electorates are at once

proof of their difference from non-judicial electorates and

clues to understanding their true composition and motiva-

tion.

Before leaving the broad viewpoint gained by time series

analysis, the relation of electoral timing and judicial

eleCtions deserves further comment. It is a firm rule of
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Figure 2.4: Wayne County “% Ballot" Scores.
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voting behavior that turnout is affected by the time an

election is held.16 Presidential year elections promote

the highest turnout. Midterm elections, which are often

also gubernatorial year elections, are the next highest.

Local elections, special elections held at a time other than

fall national-state elections draw substantially fewer

voters.

Michigan Supreme Court and Circuit Court elections

follow this rule. In terms of absolute numbers, judicial

elections held concurrently with presidential elections pro—

duce the greatest turnout; with gubernatorial elections, the

next greatest; with spring elections, the next; with special

vacancy elections, the least.

It is also standard that the different sizes of elec—

torates produced by different electoral timing indicate

different electorates. Electorates for special issues in

spring elections are not only smaller but of considerably

different character than fall electorates.17

Judicial elections in Michigan also confirm the corol-

1ary. As indicated in Table 2.2, the biggest difference in

absolute turnout is spring versus fall timing. Statistically

the absolute turnout in spring elections for Supreme Court

and Circuit Court is significantly smaller than turnout in

fall elections. But, the % Ballot for spring judicial e1ec—

tions is larger than the % Ballot for fall judicial elections.

Spring nonpartisan elections in Michigan were instituted

Purposely to remove certain offices from the pulls of
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9 Only minor statepartisan national and state politics.1

offices—-Highway Commissioner, University trustees—-ran

under partisan labels. The bulk of the spring ballot con-

sisted of nonpartisan local elections and nonpartisan state

elections, including Supreme Court and Circuit Court. On

the logic that the resulting small turnout was maEeable, the

1963 Constitution did away with spring elections.20

Yet, despite the possibility of other factors--such as

competition, circuit issues, or partisan affects--spring

electorates showed an average 10% better participation in

judicial elections than fall electorates. Standard explana-

tions of voter motivation are probably operable here.21 The

few interested enough to turn out for locally emphasized

spring elections were likely to be enough aware of local

political affairs to vote in the judicial election too.

It is doubtful that the abolition of spring judicial

elections has resulted in a large gain for electoral account-

ability. On the one hand, the size of the fall judicial

electorate is considerably larger than its spring counterpart.

Certainly a larger number of voters participate in fall

judicial elections, supposedly increasing the spectrum to

which judges must be accountable at election time.

On the other hand, the fall judicial electorate is a

smaller proportion of the total fall electorate than the

spring judicial electorate was of the total spring electorate.

The difference averages around.10%. Perhaps it is simply
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that the committed few who vote in judicial elections are

those political activists who make it their business to vote

in every and any election. These stalwarts would be more in

evidence among the spring rather than the fall electorates.22

"23 of the courtBut perhaps also the "attentive publics

form something of a hard~core judicial electorate. Their

numbers do not vary so much as those of other political

interests and are lost in the complexity of fall elections.

Certainly the question of variance in judicial e1ec-

torates is an exceedingly important one for understanding the

dynamics of judicial elections in Michigan. On that consider-

ation the research now focuses.

Researchgguestion No. 2: Do judicial elec-

torates vary in their levels of turnout?

First using the county unit as the basis for analysis,

% Ballot for different judicial and nonjudicial offices can

be examined. Table 2.3 displays the range, standard devia-

tion, and coefficient of variation for the % Ballot means

reported in Figure 2.3. The table omits presidential elec—

tions and gubernatorial elections held in midterm because

these served as the base for figuring % Ballot. Values can

achieve greater than 100% if the number of voters for the

judicial election in a given county was greater than the

number of voters for the "top of the Ballot" office.

EVidently the occasion arises when the judicial election is

0f first importance to a county's voters. This unusual
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TABLE 2.3

VARIANCE OF % BALLOT MEANS

(N=82 counties)

--—_iz.w

 

 

 

 

 

Mean %

Ballot Range S.D. C.V.

Judicial elections

53 Supreme Court 76.0 87-63 5.4 7.1

59 Supreme Court 63.9 95—44 7.9 12.3

60 Supreme Court 65.9 94-39 9.4 14.3'

61 Supreme Court 81.4 102-50 7.3 8.9

62 Supreme Court 75.0 88-50 8.2 10.9

63 Supreme Court 80.0 89—60 5.5 6.9

66 Supreme Court 69.0 98-51 7.3 10.5

53 Circuit Court 82.4 106-58 12.8 15.5

59 Circuit Court 76.5 106-44 16.1 21.0

66 Circuit Court 68.7 101-48 11.7 17.1

64 Appeals Court 63.9 75-42 6.8 10.6

M = 8.95

Non—judicial elections

64 Governor 98.5 99-96 .6 .7

62 Congress 97.4 99—94 .8 1.4

64 Congress 95.7 98-91 1.3 1.4

66 Congress 97.4 100—91 1.4 1.4

60 State Senator 95.3 100-90 1.5 1.6

62 State Senator 95.5 106—65 5.6 6.0

64 State Senator 94.7 98—75 3.0 3.1

66 State Representative 93.9 100-91 1.7 1.7

M = 1.98
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circumstance is more likely at a spring rather than a fall

election.

Comparing the S.D. of judicial and nonjudicial e1ec-

tions, it is clear that voters across the state respond

quite differently to these two types of elections. A t—test

for the equality of means confirms a highly significant

difference in the mean standard deviations of judicial versus

4 Counties vary widely in the per-nonjudicial elections.2

centage of voters participating in judicial elections while,

in many instances, differ hardly at all in the percentage

voting in nonjudicial elections.

Speaking to the level of office factor, Table 2.3 re-

veals that what is significalty different between Circuit

Court and Supreme Court is the‘% Ballot commanded by each

office and the way that this percentage varies over Michigan's

83 counties. Statistically there is a highly significant

difference in the mean‘% Ballot for Circuit Court and Supreme

Court elections in 1953 and 1959, but not for 1966. The

variances, however, test unequal for all three elections.25

Circuit Court voting varies much more widely than Supreme

Court voting.

Suggested by Table 2.3, Figures 2.5a,b,c, diagram the

‘% Ballot of each of the 83 counties in the Supreme Court

election against the‘% Ballot for the Circuit Court election

held at the same time. Each plot has been divided into four

quadrants by the mean (N=82) %.Ballot for the Supreme Court
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and the Circuit Court respectively. The center axis inter—

cepts all those points at which the‘% Ballot for Supreme

Court equals the %1Ballot for Circuit Court.

The legend identifies the counties of over 100,000

population, the counties appearing in each quadrant, and

those counties having the same turnout for Supreme Court and

Circuit Court. This last equality is defined as those

counties whose Supreme Court and Circuit Court % Ballot score

were within 5 percentage points of each other.26

The 2.5 Figures were designed to examine the differences

in variance between voting for Supreme Court and Circuit

Court. In effect the figures illustrate the S.D. scores

reported in Table 2.3. Both dispersions about the means are

wide, but the Circuit Court dispersion is wider than the

Supreme Court.

Of major interest is the number of counties with equal

turnout for Supreme Court and Circuit Court, challenging the

hypothesis of different electorates for Supreme Court and

Circuit Court. For 1953 only 27 counties, or 32.5%, had

equivalent Circuit Court and Supreme Court electorates. For

1959, the proportion was 33.7%; for 1966, 38.5%.

Roughly two—thirds of the counties, and coincidently,

well over two-thirds of the state's voters, produce enough

difference in the sizes of their Circuit Court and Supreme

Court electorates to suggest that these electorates are dif-

ferent ones. The similarity in electorate size and variance
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for state nonjudicial offices suggests that electorates for

these offices are not as clearly distinguishable.

Because of the illustrated divergence in variance pat—

terns for Supreme Court and Circuit Court electorates, the

nature of these patterns will be discussed separately.

Research Question No. 3: What accounts

for the variance in judicial election

turnout?

yariance in Supreme Court electorates. Variance in

Supreme Court electorates can be analyzed from two perspec-

tives. First there are differences in electorates from

election to election. Second, there are differences across

the state, from county to county, in habits of participation

in Supreme Court elections. These perspectives are explored

in turn.

First, electorates differ from election to election.

Figure 2.1, illustrating mean county participation from year

to year: Figure 2.3, portraying mean % Ballot ratios over

time; and Table 2.3, giving the distribution of these ratios

across the state, all confirm this proposition.

As noted previously, timing is critical. Only for the

1959 election does a spring % Ballot drop below a fall

% Ballot. Generally a higher proportion of the active elec-

torate voted in spring Supreme Court elections than in fall

ones. Yet there is variance among spring elections (64%

Ballot to 81%.Ballot) greater than among fall (65%»Ballot to

75%.Ballot). To explain these ranges factors of competition
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and partisan influences are considered in subsequent

chapters.

From a second perspective, Supreme Court electorates

vary internally as well as with each other. Table 2.3

states the range of % Ballot and its S.D. for seven elec—

tions. Figure 2.5 illustrates the dispersion of voter

participation from county to county for three elections.

These ranges can be dramatic, frOm.39% Ballot to 94% Ballot

for the 1960 Supreme Court election.

anjudicial electorates for state offices do not vary

internally as widely as judicial ones. Voters across the

state appear to hold consistent perceptions, a consensus,

of the political importance of the office of governor.

Evidently the state public does not share an opinion on the

political significance of the state's highest judicial office.

How can this difference be explained?

Looking to the standard socio-economic hypothesis,

participation in Supreme Court elections was correlated with

several indicators.27 Ranking the 83 counties on population

in 1960, population in 1965, %lurban, median school years,

% in manufacturing, median income,‘% persons over 21.registered

to vote in l960,~and % Ballot in the 1960 Supreme Court elec-

tion, Spearman's Rho and Kendall's Tau correlation coeffi-

cients were calculated.28

The results are given in Table 2.4. The socio-economic

ranks are all positively correlated. Population, %.urban,



-
3
3

:
H
n
g

~
1
3

'
3
1
1
3

-
s
r
fi
a
u

°
o
u
r

'
n
u
e
w

T
o
o
q
o
s

U
V
Q
J
n

S
9

'
d
O
J

0
9

 
 

 
 

 
 

 

Q
‘
I
Z
I
I
‘
r
I
“
V
'
r
)
l
V
/
\

{
.
7
T
W
C
)
f
J
(
J
.

)
1
"
—
(
)
I
.
)
(
'
)
Q

(
I
N
V

“
7
(
7
)
l
'
.
.
T
-
V
d
r
7
)
1
‘
.
r
4
U
V
¢
T
'

"
'

5
’

f
u
l
'
.
l
"
"
’
.
l
-

 

 

‘
d
o
(
7

  

)
f
i
i
l
.
l
.
C
)
/
\

N
S
I
E
I
M
J
J
E
I
H

N
(
)
I
‘
.
I
.
V
'
1
'
5
1
”
}
1
0
-
)

/



T
A
B
L
E

2
.
4

C
O
R
R
E
L
A
T
I
O
N
B
E
T
W
E
E
N
V
O
T
E
R

P
A
R
T
I
C
I
P
A
T
I
O
N
A
N
D

S
O
C
I
O
-
E
C
O
N
O
M
I
C
V
A
R
I
A
B
L
E
S

  

P
o
p
.

6
0

P
o
p
.

6
5

U
r
b
a
n

S
c
h
o
o
l

M
a
n
u
.

I
n
c
.

R
e
g
i
s
.

C
i
r
c
.

C
t
.

S
u
p
.

C
t
.

 

M

4
5

7
8
 

HNMQ‘MOFQO‘   

 

  
  
  
 

2

»
2
_

.
5
3

.
5
3

.
3
2

.
3
8

.
3
4

.
4
6

.
4
8

.
2

.
4
7

.
5
0

.
3
6

—
.
4
3

—
.
5
0

—
.
2
7

-
.
2
6

-
.
2
6

—
.
1
1

-
.
2
6

0
.
2
8

-
.
1
7

.
4
5

.
5
4

.
4
7

.
g
g
,

.
-
.
3
9

6 9
2

é
l

.
g
1

.
g
4

—
.
§
1

—
.
4
0

.
4
0

.
5
0

3
8

-
.
1
6

.
3
0

-
.
4
0

 
 
 

l
e
s

V
a
r
i
a
b HNMQ‘IDKD

P
o
p
u
l
a
t
i
o
n

1
9
6
0

P
0
p
u
l
a
t
i
o
n

1
9
6
5

%
U
r
b
a
n

1
9
6
0

M
e
d
i
a
n

S
c
h
o
o
l

y
e
a
r
s

1
9
6
0

%
i
n
M
a
n
u
f
a
c
t
u
r
i
n
g

1
9
6
0

M
e
d
i
a
n

I
n
c
o
m
e

1
9
6
0

7 8 9

T
a
u ‘
%

%
.

%
.

o
v
e
r

2
1
R
e
g
i
s
t
e
r
e
d

t
o
V
o
t
e

1
9
6
0

B
a
l
l
o
t

1
9
5
9

C
i
r
c
u
i
t

C
o
u
r
t

E
l
e
c
t
i
o
n

B
a
l
l
o
t

1
9
6
0

S
u
p
r
e
m
e

C
o
u
r
t

E
l
e
c
t
i
o
n

R
h
o

77



2

i
n
t
—
'
—

v
a
l
-
s

  



78

median income, and‘% in manufacturing are most closely

associated. All of the politicaI variables correlated

negatively with the socio—economic ones. The proportion of

registered voters is inversely associated with a county's

population. The judicial participation ranks are only weakly

associated with lower population. There is no relation

between turnout for Supreme Court and Circuit Court.

The ranking procedure, standard in voting research, can

9 Due to the skewed distri-be challenged for Michigan data.2

bution of pOpulation in the state, the intervals between

counties in terms of pOpulation are very great, while dif-

ferences among other socio-economic factors and political

factors are not nearly so large. The impact of papulation

is discounted by ranking.

Accordingly, counties were grouped in four nonpara—

metric categories: (1) Wayne County (Detroit); (2) counties

of over 150,000 population: (3) counties of over 50,000

pOpulation; (4) counties under 50,000 in pOpulation.

Matching these classes with the mean % Ballot for each class

is effected by Table 2.5.

Taking into account the skewed distribution of popula-

tion in Michigan, Table 2.5 strengthens the inverse correla—

tion between turnout for Supreme Court elections and county

population. The less populous the county, the larger the

proportion of the voters who vote in Supreme Court election.

The association is stronger for fall than for spring elec-

tions.
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There are distinctions between fall and spring Supreme

Court electorates. Spring electorates are more stable

across population size than are fall electorates. They are

also, proportionately more rural. Fall elections, focused

as they are on state and nation executive office draw voters

uninterested in Supreme Court contests. This is truer for

metropolitan than rural counties. Participation drOps by

more than 20% in Detroit for fall elections, by only 12% for

rural counties.

A tentative explanation for some of the variance in

participation in Supreme Court elections is local political

culture. Do rural communities have different attitudes

toward courts than metropolitan ones? Do rural communities

see elections as a prOper means to hold judges accountable

while urban communities do not?

Variance in Circuit Court electorates. Participation

in Circuit Court elections varies widely across the state.

Figure 2.5 vividly illustrates county variance in voter

turnout. Table 2.3 reveals the very high deviation of

county % Ballot scores in Circuit Court elections when com—

pared to the deviation in all other elections studied. This

variance can be examined from two points of view, from elec-

tion to election and from circuit to circuit.

From election to election timing is a determinate of

variation in electorate size. Timing affects all circuits

approximately the same way. As in voting for Supreme Court,



 

  
 

.JL‘I:

rrtLH

2.6....
leec‘k n

‘
f

(
)
4

(
l
)



81

spring electorates are smaller in numbers, but represent a

preportionately larger segment of the total electorate than

fall electorates for all 42 circuits.

For the period under study there were 42 judicial

circuits in Michigan. These varied in the number of counties

they contained (ranging from one to six) and in the number of

judges they required (ranging from one to 27). They also

varied greatly in population (ranging in 1960 from 26,000

in the 23rd Circuit to over 2,500,000 in the 3rd Circuit).

To ascertain the affect of these structural and socio-

economic variations on participation variation, the 42 cir-

cuits were classified along three criteria: (1) metropolitan

(over 155,000 pOpulation) or non—metr0politan (under 155,000);

(2) multi-judge or single judge; and (3) multi—county or

single county.

Cross-classifying the 42 circuits on these variables,

four classes of circuits were arranged. Class I contains 10

circuits, all metropolitan, multi-judge, and single county.

This Class I accounts for 70% of the state's population in

1965. All ten of the circuits fulfilled all three criteria

for the entire twenty years of the study.

Class II is composed of seven circuits, six of which

became highly urban (over 100,000 population), single county,

and multi—judge during the period of study. Class II in-

cludes 11%.of the state's population. One circuit in this

class, the 20th, is a two-county circuit and only in 1966
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multi-judge, but too heavily pOpulated to be included in

Class III.

Class III accounts for 17% of the state's 1966 popu—

lation and 22 circuits. All are non-metropolitan, non-urban

(under 100,000 population), muIti-county, and single judge.

Only three circuits (1st, 39th and 42nd) fall outside this

classification. These are single county, single judge, non-

urban. This small Class IV contains 2%»of the state's

p0pulation. Map 2.1 illustrates the distribution of the

four Classes of circuits through the state.

TABLE 2.6

STRUCTURAL—POPULATION VARIABLES AND PARTICIPATION

IN CIRCUIT COURT ELECTIONS, MEAN OF 1953.

1959, 1966 AND 1961-1965

VACANCY ELECTIONS

 

 

 

 

 

Classes

Ratings I II III IV Totals

Very High (85—100% Ballot) 4 4

"OPEN"

High (75-84% Ballot) 1 l 8 l 11

Moderate (60—74%.Ballot) 6 6 10 l 23

"CLOSED"

Low (30-59% Ballot) 3 3

10 7 22 2 41

 

From Table 2.6 it is clear that arranging the circuits

by these structural—social variables does produce different
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Map 2.1: The Michigan Judicial System -- Circuits
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patterns of voter participation. Nine of the ten Class I

circuits have moderate participation or worse. Six of the

seven Class II circuit are moderate participators. For

Class III, the rural, multi-county, single judge circuits,

55%»have high or very high participation ratings. The "big

city“ circuits have poor participation in circuit court

elections by comparison.30 Interpretation of this finding

must wait on analysis of the criteria of competition and

nonpartisanship, either of which may modify the effect of

structure.

The question of intracircuit variation in participa-

tion can be answered simply: there is very little of it.

It is unusual if counties in the same circuit vary more

than a few points of each other by the % Ballot ratio.31

This is commonsensical because each county electorate in a

given circuit is responding to the same electoral situation.

Intracircuit competition may explain what variance in turn—

out there is.

Returning to the perspective of variation from election

to election, the S. D. for each county and each circuit mean

"% Ballot" ratio was computed. For twenty counties, their

"% Ballot" ratio did not vary more than 10 points for all

elections studies. For eighteen others, the variation was

greater than 20 points. In terms of circuits, ten circuits

had S. D.'s below 10, and ten had S. D.'s above 20. Of the

steadier voting circuits, 60% were Class I or Class II of

the less consistent voting circuits, 70% are Class III.
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From analysis of turnout rates and sociological and

structural variables, a rough pattern emerges. The metro-

politan circuits usually have consistently moderate to low

turnout rates. The size of the electorate does not alter

greatly with electoral situations. Evidently in the larger

multi-judge, single county circuits there is a "core"

circuit court electorate of interested voters that dominate

circuit court selection.

While the less populous, multi-county, single judge

circuits can produce their entire electorate for a judicial

contest, the pattern is inconsistent. It is suggested that

the larger public can become aroused with the electoral

situation, and no professional hard-core judicial electorate

exists. Chapters III and IV will permit the testing of this

hypothesis.

There are four Class III circuits that are exceptions

to this pattern. Circuits 19, 21, 33 and 41 all have

consistently moderate to high turnout for judicial elections.

Again factors of electoral situation and/or local partisan

affairs will be examined for an explanation.

Participation and Judicial Accountability

This research proposes to evaluate the effectiveness

of judicial elections as channels of communication between

the public and the courts. A basic assumption is that

communication between judges and the general public is

desirable, indeed necessary if judges are to be responsible
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political officers in a democracy.32 It has been the

Objective of Chapter II to begin the assessment of judicial

elections as a possible channel of communication by measur—

ing voter participation in them. If a broad section of

the electorate does not even participate in judicial elec-

tions, obviously no possibility exists for communication.

The criteria is participation in nonjudicial elections.

Nonjudicial offices (President, Governor, Congressman, and

State Senator) were selected for their comparative parallel

constituencies. The state offices serve also as executive

and legislative comparisons to the state judiciary.

The product of Chapter II is Table 2.7, a chart of

Michigan judicial electorates by size and consistency.

The basis of comparison was the "top of the ballot" elec—

torate. This is defined as that office electorate which,

statewide, contains the largest number of voters. It was

found that participation in the selected legislative races

nearly equaled that of the "top of the ballot" executive

offices in size and variance. Therefore, comparison with

less than the "top of the ballot" was redundant. A "very

high" scoring judicial electorate is at least 85% of the

"top of the ballot" electorate. A "high" scoring judicial

electorate is at least 75%; a ”moderate", at least 60%;

and a "low", below 60%.

The data is interpreted by the concepts of ”Open" and

"Closed" judicial electorates. An "Open" electorate covers
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the Very High and High ratings and is 75% of the total

electorate or more. Voter participation in the judicial

electorate is open in the sense that a high percentage of

those who come to the polls take advantage of the oppor—

tunity to express their Opinion in the selection of judicial

officers. Open electorates encourage the possibility of

broad democratic accountability for judges. Public inter-

est is high and active. Electoral accountability to a broad

section of the community is possible in such a situation.

"Closed" judicial electorates, ranking Moderate or Low

in.% Ballot, are those containing less than 75%»of the total

electorate. These are labeled "closed" because they admit

of two possibilities, neither of which approaches the demo—

cratic norm. First, a small electorate may be closed in

the sense that it is composed of particular groups with

particular interests in court affairs. Watson and Downing

call these the court's "attentive publics".33 Any account-

ability via the ballot in this case would be only to these

"publics", the interest of the general public being unex-

pressed and unattended. Most studies of state courts argue

that this is indeed the case.34

A second situation, however, could be indicated by the

existence of a "closed" electorate. The voting public might

find the ballot an inappropriate channel for communicating

with judges. It might further consider any channel inappro—

priate, believing judges should be independent of public
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and political pressure. Herbert Jacob and Jack Ladinsky

both suggest this hypothesis in their studies of judicial

elections in Wisconsin.35‘

Summary

The research questions of Chapter II, aimed at the

dimension of participation, concerned the differences in

judicial and non-judicial voting patterns and in the vari-

ance of these patterns. A summary of the findings produced

by each of the lines of inquiry follows:

Research Question No. 1: Are there differences in
 

voter participation between judicial and nonjudicial e1ec-

tions? Comparing state judicial and nonjudicial elections

over a twenty year period, it was found that many of the

same influences prevail. Timing and the pull of national

elections affected both. Presidential election year turnout

is the highest for whatever office. Fall turnout is higher

than spring turnout for all types of office.

Timing, however, has its peculiar effect on participa—

tion in judicial elections. Voting in Supreme Court and

Circuit Court elections drew a larger proportion of the total

electorate when elections were held in April rather than

November. Most probably this is an indication of the pres—

ence of a core of active democrats in the judicial elec—

torate whose numbers are overwhelmed in the swell of voters

attracted by the publicity of state and national executive

races. This phenomenon is more apparent in Supreme Court
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than in Circuit Court races, where local circuit situations

appear to be controlling.

The essential differences in participation in judicial

and nonjudicial elections are in character and consistency.

The'% Ballot commanded by all of the nonjudicial offices

studied varied very little over the twenty year period.

Participation in Supreme Court elections, however, varied

nearly 20 percentage points. Circuit Court participation

varied even more widely.

The data point strongly to judicial electorates dis—

tinct in character as well as size from the nonjudicial

electorates. Survey methods, such as those used by Norman

Thomas in his study of issue voting in Michigan, should be

designed to identify the exact characteristics of the judi-

cial electorate.36 Yet the inconsistency of these elec—

torates would make such a task exceedingly difficult. At

certain times, there are open electorates, composed of nearly

all of the voters going to the polls. For other elections,

the judicial electorate is small, closed off from the

general public.

Are there differences in participation patterns for

Supreme Court and Circuit Court elections? Over the state,

Circuit Court races often attract more voters than do

Supreme Court elections. But again the essential difference

is consistency. Supreme Court electoral participation is

much more consistent, from election to election and county to
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county, than participation in Circuit Court elections.

Structural distinctions--e1ection frequency, jurisdiction,

constituency, nomination methods, length of terms-—may

account for the higher variance in the Circuit Court races.37

It does not explain the overall lower voting prestige of

the‘higher level of office.

Regearchgguestion No. 2: Do judicial electorates vary

in participation patterns? Yes, over time and place, judi-

cial electorates vary greatly in size and character. In

this Chapter, three factors were explored to explain this

Variance; the timing of judicial elections, the level of

Office, and the socio-structural characteristics of the

electorate.

Judicial elections held in the spring draw a higher

Proportion of the electorate, indeed a different electorate,

than those held in the fall. Judicial elections held in

Presidential years get the highest numerical turnout; in

gubernatorial years the next; in spring elections, the next;

in special vacancy elections, the least. That proportion of

the electorate participating in the judicial election,

however, varys inversely with its absolute size.

Electorates for Supreme Court and Circuit Court vary

also in size and consistency. Supreme Court electorates

follows the pull of state and national trends, although

erratically. The proportion of the electorate participating

1n Supreme Court elections, however, varies widely across the
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state while remaining constant for state and national non—

judicial office. Circuit Court electorates are even more

inconsistent, following the pull of local politics.

Research Question No. 3: POpulation was found to be a

factor in influencing the size of Supreme Court turnout.

Zhuranging the data of Table 2.7 into classes of counties by

Enopulation, from higher to lower, the pattern is clear:

Class Open Closed Consistent Inconsistent

I —- 100% 100%. --

II 20% 89% _69_% 40%

III 17% _8_3_% _5_g% 11%

IV 3 7% §_3_% 24% 16%

v Q% 33% 2% 7%

Tile less populous the county, the more open and more consis—

tent the Supreme Court electorate.

Variance in Circuit Court elections follows only a

Slightly altered pattern. Here the classes of circuits are

based on structural as well as social criteria.

Class Open Closed Consistent Inconsistent

I 10% 29% 40% fl%

II 29% Q% 14% _8_6_%

III g4% 36% 18% £36

IV Q7} 33% -- M96
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Here again the less pOpulous the circuit the more open the

electorate. But for the Circuit Court, the less populous

the circuit, the less consistent the electorate. The

issues of particular electoral situations undoubtedly hold

sway.

The existence of Open or closed judicial electorates’

appears to turn on several conditions. One strongly sug—

gested by this analysis is that of local political attitudes

toward the courts. Watson and Downing's denunciation of

the manin the street for his lack of concern with judicial

affairs more applicable to the big city than to the small

town.“3 Why do smaller communities show broader interest in

the selection of judicial personnel than metrOpolitan ones?

The dimension of participation only begins the analysis

of judicial elections, and raises as many questions as it

answers. Logically the next question is one of the signifi-

calnee of participation. If judicial elections are not op-

Posed, there is not a decision to be made by voting; is,

therefore, participation in judicial elections meaningless?

This is the logic of the democratic norm.

In Chapter III, the dimension of competition in judicial

elections, several alternative theories of the relationships

bet‘Veen competition and accountability are presented. It is

there also that the relationship between competition and

Participation is explored. Is participation simply a function

0f Qompetition?
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TABLE 2 . 7

THE PARTICIPATION SCORES OF JUDICIAL ELECTORATES

A. By Election:

I.

(N=82 counties)

 

 

The Supreme Court Electorate

YEAR MEAN % BALLOT S .D . SCORE RATING

195 3 76 . 0 5 . 4 High Open

195 9 63 . 9 7 . 9 Moderate Closed

1960 65 . 9 9 .4 Moderate Closed

196 1 81 . 4 7 . 3 High Open

1962 75 .0 8.2 High Open

196 3 80 . 0 5 . 5 High Open

1966 69 .0 7 .3 Moderate Closed

M County (Detroit)

195 3 82 . 2 High Open

195 9 65 . 4 Moderate Closed

1960 72 . 7 Moderate Closed

196 1 81 .4 High Open

1962 74 . 3 Moderate Closed

1963 85 .4 Very High Open

19 66 68 . 6 Moderate Closed

3 - By County*: (N=83 counties)

COUNTY MEAN % BALLOT Score S .D . SCORE

A1cona 76 . 9 high 7 . 9 consistent

A19er 74 . 2 moderate 10 . 0 inconsistent

Allegan 74 .4 moderate 8 . 5 consistent

filpen 82 . 8 high 6 . 1 consistent

“trim 76 . 9 high 11 .5 inconsistent

B eI‘lac 76 . 8 high 6 . 3 consistent

Bar 69a 65 . 4 moderate 11 .3 inconsistent

Barry 72 . 3 moderate 5 . 5 consistent

Bay 63 . 7 moderate 13 .0 inconsistent

enz ie 72 . 4 moderate 6 . 3 consistent

\
 

*

Elections included: 1953, 1959, 1960, 1961, 1962, 1963, 1966.

ean % Ballot scores: very high (85—100%); high (75-84%);

S t“caderate (60/74%); low (BO/59%) .

‘13 scores: consistent (below 9.9); inconsistent (above 10).
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COUNTY MEAN‘% BALLOT

Berrien

Branch

Calhoun

Cass

Charlevoix

Cheboygan

Chippewa

Clare

Clinton

Crawford

Delta

Dickinson

Eatxori

Emnuet.

Genesee

Gladwin

GOgebic

Grand Traverse

Gratiot

H11 lsdale

Houghton

Huron

Ingflaam

IOrLia

IOSCO

IrOn

Isabella

Jac'kson

Kalamazoo

K3lkaska

Kerrt

Kewweenaw

LakUS

LaENeer

Lee lanau

ESTIEuwee

lvingston

Luc e

Mackinac

Mackbnfl:

San istee

arcIuette

fiecoSta

Mgnouiinee

Midland

13 3 aukee
MOhr 0e

montcalm

69.4

72.6

59.5

63.7

72.3

79.8

69.4

74.5

73.9

73.7

70.6

74.8

74.8

75.0

78.0

75.8

70.3

73.9

76.6

71.5

70.3

75.9

78.7

74.0

75.6

68.6

74.2

66.6

66.8

72.4

67.5

73.3

70.0

75.2

77.5

64.8

74.3

75.5

77.0

66.2

76.4

69.6

78.7

75.0

75.0

77.9

78.0

59.9

72.2

94

SCORE

moderate

moderate

low

moderate

moderate

high

moderate

high

moderate

moderate

moderate

high

high

high

high

high

moderate

moderate

high

moderate

moderate

high

high

moderate

high

moderate

moderate

moderate

moderate

moderate

moderate

moderate

moderate

high

high

moderate

moderate

high

high

moderate

high

moderate

high

high

high

high

high

low

moderate
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SCORE

consistent

inconsistent

inconsistent

consistent

consistent

consistent

inconsistent

consistent

consistent

consistent

inconsistent

consistent

consistent

consistent

consistent

consistent

inconsistent

inconsistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

inconsistent

consistent

inconcsistent

consistent

consistent

consistent

consistent

inconsistent

consistent

consistent

consistent

inconsistent

consistent

inconsistent

consistent

consistent

consistent

consistent

consistent

inconsistent

consistent
.
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COUNTY

MOntmorency

Muskegon

Newaygo

Oakland

Oceana

Ogemaw

Ontonagon

Osceola

Oscoda

Ots ego

Ottawa

Presque Isle

Roscommn

Sagninaw

San i lac

Schoolcraft

St- Clair

St- Joseph

Shiawassee

Tuscola

Vari Buren

WaShtenaw

Waarne

Wex ford

MEAN % BALLOT

76.3

61.5

80.3

63.3

71.4

79.0

75.4

78.8

75.4

78.2

67.2

75.6

70.7

69.7

79.0

70.7

72.7

69.6

68.8

81.9

57.1

70.1

68.3

75.0

95

SCORE

high

moderate

high

moderate

moderate

high

high

high

high

high

moderate

high

moderate

moderate

high

moderate

moderate

moderate

moderate

high

low

moderate

moderate

high
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H
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II. The Circuit Court Electorates

SCORE

consistent

inconsistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

inconsistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

consistent

inconsistent

consistent

consistent

consistent

The means are based on returns from the 1953, 1959, 1966

genieral elections and all vacancy elections occurring between

960 and 1966 .

Mean % Ballot ratios are scored as very high (BS-100%) . high

75 ~84%) , moderate (60—74%) . and low (BO-59%).

3°13..'s are scored consistent (below 9.9);

(1C)-l9.9); highly inconsistent (above 20).

inconsistent

Clalsis I circuits are over 155,000 pOpulation, single county

32:: ‘multi—judge.

E‘EBS II circuits are over 100,000,

judiEIe.

single county and multi

Clilsss III circuits are under 100,000, multi-county and

3:“? 1e judge.

98:: IV circuits are under 100,000,

jufilSle.

 

single county and single
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Class I Circuits (N=lO)

 

%>CIRCUIT COUNTY

2 Berrien

3 Wayne

6 Oakland

7 Genesee

9 Kalamazoo

lO Saginaw

16 Macomb

17 Kent

22 Washtenaw

30 Ingham

Class II Circuits (N27)

4 Jackson

14 Muskegon

18 Bay

20 ‘Allegan

Ottawa

31 St. Clair

37 Calhoun

38 Monroe

MEAN

BALLOT

67.0

42.5

57.2

79.1

63.7

59.8

58.9

64.3

60.9

70.0

73.1

76.5

7029

68.6

63.8

80.7

61.5

65.4

(llass III Circuits (N=22)

5 (
8

ll

{

Me
A

is;

9i

l

21

e.

1

Barry

Eaton

Ionia

Montcalm

Alger

Chippewa

Luce

Baraga

Houghton

Keweenaw

Antrim

Charlevois

Schoolcraft

Grand Traverse

.Leelanau

Branch

St. Joseph

Lake

Manistee

Mason

Osceola

Clare

Isabella

Midland

77.2

70.2

68.7

73.5

88.9

86.3

89.0

82.5

74.8

72.1

75.0

72.5

77.5

73.6

77.9

71.3

72.0

85.6

88.2

91.1

77.2

75.8

73.9

83.9

SCORE

moderate

low

low

high

moderate

low

low

moderate

moderate

moderate

moderate

high

moderate

moderate

moderate

high

moderate

moderate

high

moderate

moderate

moderate

very high

very high

very high

high

moderate

moderate

high

moderate

high

moderate

high

moderate

moderate

high, very

very high

very high

high

high

moderate

high

S.D.

25.3

14.5

22.7

SCORE

inconsistent

inconsistent

inconsistent

consistent

inconsistent

consistent

highly incon.

inconsistent

consistent

consistent

consistent

inconsistent

highly incon.

inconsistent

inconsistent

inconsistent

inconsistent

highly incon.

inconsistent

inconsistent

inconsistent

inconsistent

inconsistent

inconsistent

inconsistent

highly incon.

inconsistent

inconsistent

highly incon.A

inconsistent

consistent

highly incon.

inconsistent

highly incon.

highly incon.

consistent

inconsistent

consistent

inconsistent

consistent

consistent

inconsistent
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CIRCUIT

23

24

25

26

27

28

29

32

33

34

35

36

40

‘41

$3:

1.

39

42
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COUNTY

Alcona

Iosco

Oscoda

Huron

_Sanilac

Delta

Marquette

Alpena

Montmorency

Presque Isle

Mecosta

Newaygo

Oceana

Benzie

Kalkaska

Missaukee

‘Wexford

Clinton

Gratiot

Gogebic

Ontonagon

Cheboygan

Emmet

Mackinac

Arenac

Crawford

Gladwin

Ogemaw

Otsego

Roscommon

Livingston

Shiawassee

Cass

Van Buren

Lapeer

Tuscola

Dickinson

Iron

Menominee

Citcuits (N=3)

Hillsdale

Lenawee

Midland (created 1967)

MEAN

BALLOT

88.0

86.0

80.9

81.7

76.9

66.5

70.3

86.4

79.6

77.0

79.2

80.5

85.3

76.3

72.8

76.9

80.3

66.8

67.8

94.1

84.8

70.1

94.1

75.0

84.5

77.2

75.4

79.9

73.5

74.2

69.8

75.8

66.9

64.9

78.1

76.7

75.2

65.8

65.2

82.5

65.3

SCORE

very high

very high

high

high

high

moderate

moderate

very high

high

high

high

high

very high

high

moderate

high

high

moderate

moderate

very high

high

moderate

very high

high

high

high

high

high

moderate

moderate

moderate

high

moderate

moderate

high

high

high

moderate

moderate

high

moderate

S.D.

14.9

19.3

14.4

17.3

17.8

28.1

22.9

14.0

15.7

21.5

19.4

15.7

16.9

11.6

17.6

15.5

8.9

10.3

11.7

17.1

SCORE

inconsistent

inconsistent

inconsistent

inconsistent

inconsistent

highly incon.

highly incon.

inconsistent

inconsistent

highly incon.

inconsistent

inconsistent

inconsistent

inconsistent

inconsistent

consistent

inconsistent

consistent

inconsistent

inconsistent

inconsistent

consistent

inconsistent

consistent

inconsistent

highly incon.

inconsistent

inconsistent

inconsistent

highly incon.

highly incon.

consistent

inconsistent

inconsistent

inconsistent

highly incon.

consistent

consistent

consistent

inconsistent

highly incon.





Chapter II--Footnotes

1. Gabriel A. Almond and Sidney Verba, The Civic

Culture (Little, Brown; Boston, 1965), 117.

2. The literature is reviewed in Lester W. Milbrath,

Political Participation (Rand McNally; Chicago, 1965), 104.

3. Election returns for Michigan now include an esti-

mate of the total electorate. In the interest of standard

measurement, however, the % Ballot was used throughout.

4. Carolyn Stieber, The Politics of Change in Michigan

(Michigan State University Press; East Lansing, 1970).

5. Malcolm Moos, "Judicial Elections and Partisan

Endorsements of Judicial Candidates in Minnesota," APSR,‘35

(1941), 69-75.

6. Voting returns, the basic data of the research,

were obtained either from the Official Canvass of Votes,

pumflished after each regular election by the Michigan Secre—

‘tary of State's office, or from a compilation by John P.

“Elite, Michigan Votes: Election Statistic§Q1928-l956, and

tile 1958-1960 Supplements, Papers in Public Administration,

fine. 24, Bureau of Government, Institute of Public Adminis-

tutation (University of Michigan; Ann Arbor, 1958).

7. For example, in the 1953 Circuit Court election,

95.737 total votes were cast in Oakland County (6th Judicial

(Ichuit) for three winners out of a field of six. To estimate

1the size of the Circuit Court electorate, 95,737, was divided

bY'JB, assuming that each voter voted for three candidates.

Tflnas the estimated size of the judicial electorate in Oakland

COunty in the 1953 election is 31,914.

. 8. Below is a listing of a number of judicial and non-

Inhiicial elections. Beside each is given the percentage of

thetotal state electorate accounted for by Wayne County (3rd

Judicial Circuit) :

 

Judicial Nonjudicial

53 Circuit Court: 29% 52 Governor: 39%

59 Circuit Court: 30% 52 President: 39%

66 Circuit Court: 25% 54 Governor: 39%

53 Supreme Court: 38% 56 President: 37%

59 Supreme Court: 39% 56 Governor: 37%

60 Supreme Court: 33% 58 Governor: 35%

98
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Judicial Nonjudicial

61 Supreme Court: 30% 60 President: 35%

62 Supreme Court: 34% 60 Governor: 35%

63 Supreme Court: 3T% 62 Governor: 36%

64 President: 34% 64 St. Senator: 34%

64 Governor: 34% 66 St. Representative:

52 Congress: 39% 30%

54 Congress: 38%

56 Congress: 37%

58 Congress: 35%

60 Congress: 35%

62 Congress: 35%

64 Congress: 30%

66 Congress: 37%

9. The computations for Figures 2.1 and 2.2 and Table

2.2 were done under the ”Basic Statistics Program", Library

Program No. 1.1.2, Western Michigan University Computer

Center, Kalamazoo, Michigan.

10. V. 0. Key, Jr., Politics, Parties and Pressure Groups

(Thomas Y. Crowell; New York, 1965), 581. See also Milbrath,

gp. cit., 104.

11. Subjecting the same data to statistical testing

establishes the probability that these differences are certain

and not functions of chance. Using the t-test for equality of

means, the results are displayed in footnotes Table 2.1. The

data is taken from 23 elections, indexed in the legend of the

Table. Wayne County is omitted from this analysis.

On the basis of the time variable, the matrix was

arranged in categories of spring judicial elections, fall

judicial elections, Spring nonjudicial elections, and fall

nonjudicial elections. The significance patterns produced

by the t-statistic roughly substantiate this arrangement.

County turnout means are equivalent for the spring

judicial elections are significantly different for spring and

fall judicial elections. The 1963 spring elections are the

exception and must be explained by other factors. Jeapordiz-

ing the hypothesis that judicial and nonjudicial turnout are

unequal, there is no significant difference in mean county

turnout for spring judicial and spring nonjudicial elections.

There is a highly significant difference in turnout for spring'

judicial and fall nonjudicial elections. Time appears to be

a more powerful predictor than election type.

Fall judicial elections are equivalent in terms of turn—

out. Setting them against the fall nonjudicial elections,

however, points up the presidential year--high, midterm year——

low, pattern. The Supreme Court and Circuit Court elections

of 1966 (a midterm year) are equivalent to nonjudicial e1ec-

tions in other midterm years (1962, 1966) but significantly

different from presidential year elections in 1960 and 1964.
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The lower right corner of the matrix formed by the fall

nonjudicial elections illustrates the stability of nonjudicial

voting patterns in Michigan. The electorate-size is essen—

tially the same throughout the time period covered.

A t-matrix gives statistical support for the time factor

identified in Figure 2.1. It also confirms significant dif-

ferences in certain judicial and nonjudicial electorate

sizes. -However, the test results suggest that the spring-fall

discrepancy is relatively greater than the judicial, non-

judicial one.

12. Milbrath, QB. cit., 104ff.

13. Joseph A. Schlesinger, "The Structure of Competition

for Office in the American States, " Behavioral Science, 8

(July 1960) , 198. ———— Ambition and Politics (Rand McNally;

Chicago, 1966), 127-29.

City Politics Reports, Edward C. Banfield, ed. (Joint

1959-61) .Center for Urban Studies; Cambridge,

14. Basic Statistics Program, Qp_. cit. For purposes of

the % Ballot was figured for the Regents of theCOIpparison,

University of Michigan in 1953, 1959, 1961, 1966, and 1968:

of Michigan State University for 1964; and of Wayne State

University for 1963. This is an office of little campaigning,

u§ua11y won on a straight party vote. It is interesting to

discover that despite the lack of political importance in the

Office. the percentage of voters who voted in a university

boarc? election is very high, only dipping below 90% in.1968.

The implications of this high turnout are several. First,

one Could explain it away as strict party line voting.

Indeed the turnout could be used as an index of the number

Of Voters who pulled the party lever in the voting booth.

Second, it certainly casts doubt on the infalliability of the

assumption that the more important the office, the higher

1:1,“? tfilrnout. Third, it indicates that state voters do not

dlscrzl—I‘I:'linate between the three state universities in voting

f9r tr—"‘..lstees. Similarly, for comparison, the % Ballot was

figured for several minor state offices-—secretary of state,

attorney general, and board of education--for the election

£2353 for Figure 2.3. For each of these, the % Ballot varies

con Eel-'1 96% and 98%, averaging about the same or higher as

rea‘goesSional and state legislative elections. For this

execu: - the lack of any Significant difference between state

:Lve election turnouts, the minor state offices were

omitted for detailed analysis.

 

re 0:15. The only comparable statistic on turnout to be

ing ted in the research literature is from Watson and Down-

tion who found that in the 1964 Missouri Supreme Court elec-

' 54% of those who voted for state attorney general also
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voted for state supreme court: 45% for Jackson County

circuit judges; and 37% for St. Louis city judges. On the

whole Michigan voters are more likely to be participants“ in

judicial elections than Missouri voters. QB. c_i_t;., 226.

.16. V. 0. Key, Jr., Parties, PoliticsL and Pressure

Groups, QB. cit., 602—19.

17. Norman C. Thomas, ”The Electorate and State Consti—

tutional Revision: An Analysis of Four Michigan Referenda, "

Midwest Journal of Political Science, 12 (Fall 1968) , 115-29.

.18. Mean spring % Ballot = 76%; Mean fall % Ballot = 68%.

For Supreme Court, Circuit Court, and Appeals Court, the

spring-fall differences is significant at p = .05.

19. Oliver P Williams and Charles R. Adrian, Four

Cities (University of Pennsylvania Press; 1963), 88-90.

Eugene Lee, The Politics of Nonpartisanship (University of

California Press; Berkeley, 1960), 22.

 

20. Albert Lee Strum, Constitution Makingn Michigan,

1961—62 (Institute of Public Administration, University

Of Michigan; Ann Arbor, 1963) .

 

21. Angus Campbell et a1., The American Voter: An

W(John Wiley; New York, 1964), 56-60.

22. Robert A. Dahl, Who Governs? (Yale University Press;

New Haven, 1961), 330-31.

23. Richard A. Watson, Rondal G. Downing, The Politics

BWBench and the Bar: Judicial Selection Under the

W1 Nonpartisan Court Plan (John Wiley; New York, 1969) ,

334‘35 - 352. '

C 24. The formula used is from F. R. Hayes and D. Pelluet,

WStatistical Procedures (Scholars Library; New York,

8) . 31. Also consulted was Henry E. Garrett, Elementary

W(Longmans, Green; New York, 1956), 94-96.

 

25. In tabular form the test results were:

% Ballot
  

Electj-Qns Actual Turnout

mean variance mean variance

11:35 3 same same different different

195 8 same same different different

6 6 same same same different

6. Two cautions are in order in reading these figures.E 2

reemh dot represents a county, not pOpulation. The stars.

preSenting counties of over 100,000 population, together
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represent over 80%.of the state's p0pulation. Nor do the

dots represent judicial circuits. In Chapters III and IV’

the-hypothesis that counties vote according to circuit

electoral situations will be tested. It is a hypothesis

which challenges the unspoken assumption here that each

county is an independent unit. Given these caveats, the

figures are useful in illustrating (dramatizing) to what

degree voters across the state vary in their participation

in judicial elections.

27. Angus Campbell, 9p. cit., 211-13, 244.

28. Library Program No. 1.10.1, No. 1.10.11, Western

Michigan Computer Center (Western Michigan University;

Kalamazoo, 1971) .

29. Joseph LaPalombara, Guide to Michigan Politics

(Bureau of Social and Political Research, Michigan State

University; East Lansing, 1960), 8—13.

30. In the correlation matrix of Table 2.4, the per-

centage of the over 21 population registered to vote was shown

t0 be inversely related to population. Urban counties have

Poorer political participation in general than rural counties.

'_I'herefore the lower urban judicial % Ballot, figured from an

lnlti ally lower rate of voter participation in any election,

Compounds the difference in rates of urban and rural turnout

for j udicial elections.

31. Cf. Table 2.8.

32. Francis D. Wormuth and S. Grover Rich, Jr., "Politics,

the Bar and Judicial Selection," CourtsL Judges and Politics,

Walter F. Murphy and C. Herman Pritchett, eds. (Random House;

New York, 1961), 105-11..

th 33. Watson and Downing, QR. c_i_t_., 335. For the argument .

at lawyers, as the largest of the courts' "attentive publics",

are a(iequate "caretakers of the public interest" in the

zelgction of judicial officers, see Richard A. Watson, Rondal

Selegwl-Jing’ and Frederick C. Spiegel, "Bar Politics, Judicial

LXI (tlon and the Representation of Social Interests," APSR

March 1967), 54-71.

ana "34. Kenneth N. Vines, "The Selection of Judges in Louisi-

Gal's §tudies in Judicial Politics (Tulane Studies in Politi-

Banch :Lence, Tulane UniverSity; New Orleans, 1963), 118—19.

Jud eg it C. Hendersonend T. .C. Sinclair, The Selection of

min Texas (Public Affairs Research Center, UniverSity

Liston; Houston, 1965), 90—95.
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35. Herbert Jacob, “Judicial Insulation-—Elections,

Direct PartiCipation, and Public Attention to the Courts in

Wisconsin," Wisconsin Law Review (1966), 808. Jack Ladinsky

and Allan Silver, ”POpular Democracy and Judicial Independence,"

Law and Society Reprint No. 22, Wisconsin Law Review (1967),

161-69.

36. Thomas, 2p. cit.

37. Schlesinger would describe the Circuit Court consti—

tuency as an "enclave" of the Supreme Court constituency

because the former is part of the latter. ‘He speaks of the

party tensions that result from trying to organize and cam—

paign in enclaved constituencies. These tensions become

those of the public in the nonpartisanjudicial election.

Public perceptions of the judiciary, ambiguous at best, are

further tangled by perceptions of the several levels of judi-

cial office. Ambition and Politics, 213. gig” 126—32.

. 38. "Of the various groups that have a conceivable

interest in the courts, the interest of the general public is

the least substantial. Democratic theory nonwithstanding,

the plain fact is that the man in the street is, for the most

part, blissfully unaware of the activities of the courts. If

e is disinterested and uninformed about public affairs

generally, as recent studies have found most persons to be,

h? is even less concerned about judicial matters. Most indi—

Vldua ls do not become personally involved in litigation;

I“‘Preover, the courts, surrounded as they are with the trap-

plngs of majesty and suffused with ritual, are dimly under-

Stood by the average person. Nor are the usual signals and

Clues of party identification, personalities, and controversial

issues present, which illuminate and order the legislative and

exec3‘.-1"::ive worlds for the general public. Members of this

public are likely to become interested in the courts only if

there is a scandal in judicial administration or in the life

Of a j udge. In the absence of such developments, the courts

and the selection of judges have little or no salience for the

eleCtorate." Ladinsky and Silver are cited for support.

335. This research disproves221.3011 and Downing, gp. cit.,

1'8 argument by pointing out that public interest varies

greatly from community to community in judicial elections.
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CHAPTER III

THE DIMENSION OF COMPETITION

Objectives

The objective of Chapter III is to look at Supreme

Court and Circuit Court elections in terms of their competi—

tiveness, of what degree of choice they offer the voter.

The rate of competition in these judicial elections will be

compared with the degree of choice, or rate of competition,

for state nonjudicial offices with similar geographic

constitutencies. Competitive rates for Supreme Court elec-

tions will be measured against those for state governor;

Circuit Court electoral choice will be measured against that

offered in Congressional and State Senatorial elections.

Research questions are handled separately for Supreme

Court and Circuit Court. The distinctions in structure

between the two levels of judicial office were shown to

produce distinctions in voter participation in Chapter II.

We hypothesize here that there are also distinctions in the

patterns of voter choice between the two courts, again the

results of structural variables.

For Chapter III, the research questions are: (1) How

does electoral competition for judicial elections compare

105
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with electoral competition for nonjudicial elections?

(2) Does electoral competition vary over electoral situa-

tions? This is the important issue of incumbency in judi-

cial elections. How do judicial and nonjudicial patterns

compare? (3) Is competition distributed evenly over the

constituency (over counties in Supreme Court elections;

over circuits in Circuit Court elections)? Is any variance

accounted for by structural or socio-economic variables?

(4) Is participation a function of competition?

Meaning of competition and no competition. Under

democratic norms, elections should be competitive in the

sense that the electorate is offered a real choice of

alternatives in policy and leadership. Ideally it is

through competitive elections that political leadership is

held accountable for its decisions and made responsible to

the public will.1 How real the competition in judicial

elections is in this sense will be investigated in Chapter IV.

Here it is the objective simply to determine if voter choice

exists in state judicial elections at the same rate it does

in nonjudicial elections.

Research question number 2 is aimed at the heart of the

competition issue for judicial elections. The bulk of the

literature on judicial selection supports the general rule

that once elected, incumbent judges are rarely challenged

for re-election. The election system is effectively compro-

mised by the idea of an independent judiciary into an
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assurance that the judge will, in practice, serve on good

behavior.

Given the special status of the judicial incumbent,

the meaning of unopposed judicial elections deserves special

comment. Political research suggests three aspects to the

lack of competition in democratic elections. First, from

the study of one—party constituencies, there is the hypothe—

sis that there is no challenge from an opposition if it is

perfectly clear that the challenger has no chance to win.2

An incumbent in this situation is independent of public con-

trol through the ballot. Because experience has shown that

long-term judicial incumbents, doubly protected in Michigan

by a ballot designation, are hard to unseat, aspiring judi-

cial candidates may be intimidated by the combination and

wait for the incumbent's death or retirement to make a bid

for the bench.

Second, another interpretation of the lack of electoral

challenges to an incumbent is that the majority is satisfied

with the incumbent and his policies. No electoral opposi-

tion to an incumbent appears because there is no dissident

group on which it could depend for support. Uncompetitive

elections in this instance have served an accounting function

because the Opportunity was there for a challenge, but none

was necessary. The effect of no competition here is a vote

of confidence in the incumbent.3

Third, a final explanation of the unchallenged incum-

bent is offered by survey research. Many voters believe that
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for the sake of continuity and stability, incumbents (unless

shamefully incompetent) should be re-elected. This does not

reflect faith in the performance of a particular incumbent

so much as it indicates acceptance of the principle of a

stable and independent judiciary.4

Because of these strong obstacles to the appearance of

competition in judicial elections, the strongest perhaps

being support for the idea of an independent judiciary, the

fact of any voter choice in judicial elections takes on

added value. Yet, looking at the other side of the American

orientation toward the courts, the desire for a responsible

judiciary, there is a special need for voter choice at the

time of judicial selection.

In a liberal democracy such as that of the United States,

there is more than one channel for communication between the

public and its political officers. Morton Grodzins, speaking

Particularly of American federalism, called it the "multiple

crack" effect.5 There are any number of points in the proc-

ass of decision making where public interests can make them-

selves heard. One consequence of the "multiple crack",

aided by the rising "costs'I of information, is a diminishing

use Of elections as an indication of public choice between

political policies. More frequently, the election serves to

8el-ECt and legitimize political leadership. The account-

ability of policy is effected in other ways.6

There are also "cracks" in the judicial process which

permit influence on policy other than at selection time.
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Most often discussed are influences on judges' decision~

making by creating or not creating cases on some policy

issues; on his opinion writing by persuasion through amicus

curiae briefs; law review articles, and legal journals; and

on the implementation of his decisions, “to maximize or

minimize their usefulness, and to make these decisions mean

what each interest wants them to mean."7 Walter F. Murphy

details influences within the courts, the "elements of

judicial strategy" adopted by one judge seeking the alliance

of others on a particular policy.8

But because of the peculiarly removed procedures by

which the judicial process works, the more open process of

personnel selection receives a great deal of public atten-

tion.9 The selection of judges being one of the few points

where public Opinion can be brought to bear, the democratic

norm would require a method responsive to public needs.

Executives and legislators and administrators can be called

to account in myraid ways. Judicial selection is one of the

few channels for judicial accounting.

Admittedly the extent to which one believes that

judicial selection methods are performing this "feedback"

function depends upon whether or not one agrees with the

policies of the present judicial incumbents.1° Usually

the first strategy a group unhappy with the tenor of court

decisions takes it to try to influence or to change selec-

tion procedures. President Roosevelt's "court—packing” plan
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of 1939 is perhaps the most famous, but the more recent

stormy debates over the confirmation of United States

Supreme Court nominees are just as apt an example. Still

the best way to change a judicial policy is to change the

judge.

Again, as this discussion is intended to show, we are

caught between the need for an independent and an account-

able judiciary. The fact of, or lack of, competition in

Michigan state judicial elections is hypothesized as a

manifestation of this paradox. On the one hand, the norm

of an independent judiciary demands that incumbent judges

should be re—elected. On the other hand, the norm of an

accountable judiciary demands that their policies be put

to a test before the electorate. Data presented in this

chapter will illustrate how these "cross-pressures" have

been handled in the Michigan experience.

In summary, Michigan incumbent judicial elections will

be evaluated as having lived up to the norms of democratic

elections if they are as competitive as nonjudicial offices

with similar constituencies. For incumbent judicial elec—

tions that fall below the competitive rate of partisan,

nonjudicial elections, however, the hypothesis of re-

election on good behavior will be confirmed. Similarly, if

judicial vacancies are contested, the norm of pOpular

selection will have been met. If vacancies are uncontested,

pre-empted by gubernatorial appointment, or, in effect, by
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special group appointment, the democratic norm will have

failed.

Measuring competition. What is electoral competition,

or equally, how shall competition be measured? By electoral

competition here is meant the closeness of the electoral

vote for each candidate. Of the several measures of elec-

toral competition used in current research literature, Eulau

and Cutright's "percentage of the vote" is appropriate

here.11

To be defined as a "competitive election“, the loser

must get at least 40% of the total votes case, and the winner

no more than 60%. "Opposed elections" are those in which

there are more candidates than seats, but the losing candi—

date gets less than 40% of the votes cast. Elections are

defined as "unopposed" if there is only one candidate for

each position to be filled.

Multi-winner elections. For all but single vacancy

elections, each Supreme Court election requires voting for

two candidates. In the seventeen multi—member judicial

circuits, voters must choose from two to 27 in the field of

candidates. Voting for "more than one" therefore is an

important issue in analyzing competition for judicial office

in Michigan.

The issue of multi-winner voting raises methodological

problems for the voter as well as the researcher. New

approaches in political science, particularly those of game
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theory and related mathematical methodologies, consider the

question of preferential voting. The strategy considera—

tions outlined by game theory methodology indicate the

complexity of a voter's decision in a multi-winner

situation.12

The Opponents of judicial elections in Michigan have

complained loudly about "bed sheet" judicial ballots.13

In response, the 1963 Constitution provided staggered terms

for multi—member Circuit Court benches, thus reducing the

number of judges elected at any one time. It remains to be

seen what difference this will make in voting behavior.14

Throughout the study period of this research, however,

the multi-winner ballot is a fact that must be dealt with.

There are two aspects of the methodological problem raised

by the multi-winner situation. First, how are the estab-

lished ranks of "competitive", "Opposed", and ”unopposed" to

be applied to the multi-winner situation? Second, how does

one measure internal competition among candidates in a multi-

member contest?

The first problem is solved by assigning the rank of

"competitive" to any election in which at least one Of the

losers got 40% of the vote. The electorate involved in the

uncompetitive contest is nonetheless also involved in a

competitive one. It is assumed that this competitive half

of the election takes precedence in the voter's perception

Of the election, which is hypothesized to be a factor in

determining such things as voter turnout.
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Two conditions, one structural and one methodological

permit this application. First, by law in any judicial

election there may be no more than two candidates for each

place to be filled. If more than twice as many candidates

as places file nominating petitions, a primary is held to

reduce the number.15

The second condition allowing us to use the 40% stand-

are for competition in multi—winner elections is the manner

in which the base "total votes cast" was initially estimated.

In Chapter II participation in multi-winner elections was

estimated by dividing the sum of all candidates' votes

(reported in the Official Census of Votes) by the number of

places to be filled.16 This procedure translates the situa-

tion into an approximation of one winner, two candidates.

It is an approximation because the division step assumes

that each voter voted for as many winners as required. As

noted previously, the assumption probably overestimates the

zeal of the judicial elector and therefore underestimates

the number who actually voted, if only for one, in the elec—

tion. As a result the 40% standard may be too strict in

certain multi-winner elections, and is lowered in those

instances. These will be described fully in the text.

The second methodological problem posed by the multi-

winner situation is the measurement of internal competition.

Which winners are ”sure", and which barely won? Again a

percentage of the vote scale is used. "Sure" winners are
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defined as those receiving more than 75%»of the votes cast

against token Opposition.

The anti—judicial election propaganda in Michigan makes

much of the alleged detrimental effects Of this tokenk

opposition or "publicity candidacies", lawyers who run for

Circuit Court with no hope of winning but just for the free

7 As is true Ofpublicity gained in newspaper coverage.1

both sides Of the election debate, no evidence is ever

advanced to support this allegation. The hypothesis will

be tested here, using a 10% or less percentage of the vote

to indicate token Opposition.

The discussion now turns to the specific research ques-

tions, regarding judicial vs. nonjudicial competition,

competition and electoral situation, competition variance

between circuits, and competition as a determinant Of partici-

pation.

Competition for Supreme Court

The seven Michigan Supreme Court Justices are nominated

by party convention and elected on the nonpartisan ballot

for eight-year terms. This bizzare arrangement is a product

of partisan collusion and compromise. It is a prime example

of traditionalist Evan Hayne's accusation that the methods

of judicial selection in the American states have developed

"without regard" for the peculiar functions of the judiciary.18

On the other hand Herbert JacOb, a political process advocate,

would argue that it is precisely because of those peculiar
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functions that partisans have sought to control the courts.19

Nonetheless, this unusual nomination procedure has a great

impact on the pattern of competition for Michigan Supreme

Court seats.

Each of the research questions—-nonjudicial comparison,

electoral situations, variance, and participation--consider

the effect of electoral structure. Chapter IV takes up the

issue of partisan involvement with voting in Supreme Court

elections as a result of this unusual nomination method.

Researchgguestion NO. 1. How do competition rates for

Supreme Court elections compare with competition rates for

nonjudicial office?

TABLE 3.1

COMPETITION RATES FOR JUDICIAL AND

NONJUDICIAL ELECTIONS

 

 

 

Supreme State

Court Governor Congress Senate

% Opposed 100% 100% 100% 98%

% competitive 58% 100% 4r% 39%

(loser > 40% vote)

N = 26 10 163 166

base state .state district county

1948-68 1948-66 1950-66 1960—62

 

Using the "40% for loser" definition of competition,

electoral contests for Supreme Court compare unfavorably with
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gubernatorial elections with whom the Court shares a con-

stituency and an awkward partisan association. This associ-

ation insures 100% Opposition for each judicial election,

but Obviously other than partisan lines are followed in

actual voting. On the other hand, Supreme Court competi—

tion rates are higher than those for district legislative

races, state or national. The skewed distribution of party

strength in Michigan explains the relatively low incidence

of real competition in Congressional and state senatorial

races. What additional factors account for the lack of 100%

competition in Supreme Court races?

Comparing Michigan's overall competitive rate with that

for other states with elective judiciaries suggests that

Michigan judicial elections are relatively successful in

meeting the democratic ideal. Texas and Louisiana, both

with partisan elections and both strongly one-party Demq-

cratic states, report that for roughly the same twenty year

period, 86%.and 59% respectively Of the elections for state

supreme court were unOpposed.30 Missouri, with active two

party competition for supreme court seats before the insti—

tution of the nonpartisan court plan, enjoyed serious

competition in 100% Of her judicial elections (1917—1940).21

In nonpartisan states such as Wisconsin, JacOb reports

that 79% of the elections for supreme court were contested

between 1940 and 1963.22 Moos reports another pattern for

the nonpartisan state of Minnesota where lower court seats
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are more competitive than supreme court seats because of the

unique campaigning traditions for supreme court in that

state.23

Research Question NO. 2. Does competition for Supreme

Court vary between electoral situations?

Perhaps the most important test of judicial account—

ability through the ballot is whether judicial incumbents

are challenged for re-election. If they are not, the incum-

bent is electorally irresponsible, practically assured life

tenure, and a blow is struck for judicial independence.

If they are, the election is serving as a means of account-

ability for the judge to his constituency.

The advantage of the Michigan partisan nomination scheme

for Supreme Court judges is that every incumbent is assured

Opposition in his bid for re-election. How real this compe-

tition is will be examined presently. It is precisely

because neither political party in Michigan wished to give

the other an edge through some executive appointment plan

that the convention nomination system has been retained.

The entire discussion is motivated by a cynical but realistic

appraisal of the political significance of Supreme Court

policy making. Whatever the notivation, the result has been

to push Michigan Supreme Court elections nearer the democra-

tic ideal than many other state Supreme Courts.

Taking incumbency as the touchstone, there are three

possible electoral situations: (1) an elected incumbent is
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up for re-election to a regular term; (2) an appointed in—

cumbent is up for election to fill a vacancy and (3) no

incumbent is involved. For all but five years of the period

covered by this study, vacancies occurring between elections

were filled by gubernatorial appointment.24 The appointees~

then ran for election to the remainder of the term at the

next general election.

Table 3.2 provides the data for testing the hypotheses

that rates Of competition vary over electoral situations.

TABLE 3.2

COMPETITION IN SUPREME COURT ELECTIONS,

BY ELECTORAL SITUATION, 1949-1968

 

 

 

Elected Appointed

incumbent incumbent No

Electoral up for re- up for incumbent

situation election election involved Totals

N = 16 8 2 26

opposed 16 (100%) 8 (100%) 2 (100%) 26 (100%)

competitive 6 (38%) 7 (88%) 2 (100%) 15 (58%)

incumbent l3 (8r%) 7 (88%) —— 20 (83%)

wins

incumbent 3 (20%) l (12%) 4 (17%)

loses

 

Incumbency. ‘The few studies of judicial elections

all contend that judicial incumbents are rarely challenged
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and more rarely defeated.25 In Michigan, between 1949 and

1968, there were 16 elections involving elected incumbents.

In only six were the elections "competitive" by the 40%

standard. In three of the six challenges, the incumbent

was defeated. An incumbent winner rate Of 81% appears to

support the rule of judicial incumbency.

Comparing the experience of Supreme Court Justices with

that of Governors, however, reveals similar incumbency

rights. Gubernatorial incumbents won re-election 75%»of

the time between 1948 and 1966, giving them statistically

only a slightly smaller chance for continuance in Office

than the Justices. Nationally, the incumbent winner rate

for United States Senate and United States Congress is 85%.26

Against these comparisons, the high return rate Of judicial

incumbents does not seem peculiarly judicial.27

Political legend has it, however, that there is some—

thing peculiarly judicial about the rights Of incumbency.

In 1939, soon after the adoption of the nonpartisan election

for judges, the 1908 Michigan Constitution was amended to

require ballot designations for "each incumbent judicial

Officer, who is a candidate for nomination or election to

the same office.28 Article VI, Section 26, Of the 1963

Constitution clarifies "incumbent" by specifying that only

"elected incumbents", not judges appointed to vacancies, be

permitted the designation. In 1968, however, the Constitu-

tion was amended, returning‘ to gubernatorial appointment
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to fill vacancies and deleting reference to "elected incum-

bent” ballot designations, again allowing appointees to use

this identification.

Because these provisions have been interpreted to grant

ballot incumbency designations only to judges, and because

it can be assumed with safety that the designation favors

incumbents when all other names must appear without com—

parable embellishment, special reasons for judicial unique-

ness have been advanced in Michigan. In the 1961—62 Constitu—

tional Convention, the prOponents of Article VI, Section 26,

candidly conceded that the designation was intended to

"provide tenure" and to give "stability to the judiciary of

this state."29

As Maurice Kelman has observed in an article on ballot

designations for the Wayne Law Review, "The constitutional I‘Iéé
 

provision for judges thus reflects two assumptions: That

an incumbency label attracts votes and that it is generally

desirable that elected judges be returned to office. The

first assumption is one of fact, which few would dare

challenge. The second is a policy judgment of the most

"30 The intellectual history of the pro-provocative sort....

ponents' argument is as Old as the United States Constitu-

tion. The incumbency designation is a beautiful solution

to this very old tension between an impartial, independent

judiciary and a responsible, elective political Officer.

With the designation one might have democracy and life

tenure too.
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Kelman illustrates that the tour de force of the ballot

designation have not been effected with a clear conscience

in Michigan. (He recollects a 1940 case in which the

Michigan Supreme Court itself ordered ballot rotation of

the names of candidates for the Office of Supreme Court

Justice although there was no specific constitutional or

statutory requirement for it. The Court felt that candidates

whose names appear at the head of the ballot have a "distinct

advantage", declaring that

If it not consistent with fairness of purity of elec—

tions or the avoidance of misuse of elective franchise

for election officials to prepare ballots in such a

condition as will afford one candidate or nominees an

unfair advantage over rival candidates or nominees.31

The paradox in American attitudes toward the judiciary

is well expressed in this disapproval of "unfair advantage”

by ballot position on one hand, yet acceptance Of prefer-

ential ballot designations on the other.

Current political science raises the criterion of

stability to a pinnacle in evaluation political system.

And in the United States, courts were once usually ascribed

a significant role in maintaining system stability, although

current judicial activism in civil rights and criminal law

now make this attribute debatable. But according to the

traditionalists, the independence of the judiciary was in-

tended to enable it to function as a stabilizer, to keep to

the same rules despite brief shifts in public Opinion.

Re-electing the incumbent was a logical deduction from this

position.32
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Table 3.3 summarizes tenure on the Michigan Supreme

Court. Clearly defeat at the polls is an infrequent path.

Table 3.3 makes another point, one in keeping with the

"re-elect the incumbent" rule. The longer a judge has been

on the bench, the more invulnerable he is.

TABLE 3.3

JUSTICES LEAVING THE COURT, 1948-1968

 

 

 

 

Number of

Reasons Justices Length of terms

Retired end of 3 27 years, 24 years, 18 years

term

Retired midterm 5 22 years, 26 years, 6 years,

6 years, 9 years

Died 3 13 years, 25 years, 3 years

Defeated 3 5 years, 5 years, 1 year

14

 

Of the six competitive elections in the twenty year

period, five involved incumbents recently elected to vacan-

cies who were running for their first regular term. The one

remaining involved an initially appointed incumbent trying

for his first full term. If an appointee survives the

vacancy election and the first term election, barring parti-

san reverses, he is tenured for life.
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Appointment as an avenue to the Court. The immediate

question is, how many Justices were initially appointed?

It is contended that most elective state judges initially

reach the bench via gubernatorial appointment. Malcolm Moos

considers this practice a perverse act of democracy: a

popularly elected governor expressing the will of the people

in staffing the courts.34 It is this theory of indirect

responsibility that supports the executive appointment of

federal judges. .

Of the 21 men who served on the Michigan Supreme Court

between 1948 and 1968, 13 or 62% initially came to the bench

through gubernatorial appointment. Comparative statistics

put Michigan about in the middle range on this factor;

Louisiana with 16% initially appointed, Minnesota at one time

with 100%“ The Michigan judicial election for Supreme Court

therefore effects a compromise between direct and indirect'

responsibility of its justices to the voting public.

The critical issue, to be considered in the next chapter,

is the strategic importance of these appointments to politi-

cal policy. Are appointments used by the governor to create

a court majority, thus as weapons in partisan policy strug-

gles? The answer for Michigan, from Glendon Schubert's

article "The 'Packing' of the Michigan Supreme Court,”35

and Sidney Ulmer's study Of partisan influences on the

decision-making of the Court,36 is definitely affirmative.

Vacancy elegtions. From Table 3.2, seven of the eight

vacancy elections studied were competitive. This is evidently



 



the second principle of judicial elections in Michigan:

it is prOper to contest a vacant judicial seat. Both parties

nominate strong candidates for these elections. In each of

the eight, the governor had appointed an interim Justice.

At the next general election the appointee stood for public

confirmation. In all but one, Governor Swainson's appointee,

Paul L. Adams in 1962, the appointee won. (Adams came back

to win a regular term in a seat vacated by retirement in

1963.)

No-incumbent elections. Both of the elections which

involved no incumbent, elected or appointed, were competi-

tive. Evidently the judicial character of the election does

not prevent contests when an incumbent is not involved. It

is hypothesized that without the incumbency designation as a

restraint, these elections are fought along partisan lines.

This hypothesis is tested in Chapter IV.

Rules of competition. The rules governing competition

for Supreme Court in Michigan are: (l) re-elect incumbents,

particularly long-term incumbents; and (2) nominate

"37 candidates to contest vacancies, either those"strong

filled by gubernatorial appointment, or those involving no

incumbent. The compromise between judicial independence

(Rule number 1) and judicial accountability (Rule number 2)

is clearly evident in the Operation of nonpartisan judicial

elections for Supreme Court in Michigan.

Multi-winner situation. Internal competition in multi-

member elections is also analyzed in terms of the percentage
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of the vote given each candidate. Winning candidates with

75%.or better of the total votes case are defined as "sure"

winners. Losers with less than 25% Of the vote are defined

as "token" Opposition. The Objective is to select out the

elections in which at least one seat was virtually uncon-

tested. Secondly, it is desired to identify those elections

in which the opposition was so divided or so weak as to

constitute no Opposition at all.

The only candidate for Supreme Court to receive 75% of

the vets during the 1947-68 study period was ex-Republican

Governor Harry F. Kelly (1942—46) when he ran for his second

term on the Court in 1961.

There were five elections, however, in which candidates

received less than 25% of the vote. Four were elections in

which minor political parties had Supreme Court nominees

(1949, 1951, 1953, and 1959). The partisan nomination sys-

tem forfeits a primary, thus nominees from all legally

constituted parties in Michigan can appear on the ballot

regardless of the final number Of candidates. Not since

1959 have any but the two major parties made Supreme Court

nominations. When minor parties do nominate, token opposi-

tion occurred against ex-Governor Kelly's initial election

to the Court (1953).

Competition and electoral situations. The implication

of Supreme Court competition for the larger question Of

democracy in judicial elections is one of compromise between
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accountability and independence. A majority of the Justices

are initially appointed. Nearly all of these win their

vacancy elections, althouth facing real competition to do

so. Many of these face another serious challenge in running

for a first regular term. Passing all these tests, the

Justice is fairly secure.

Given this train of events, judicial elections do serve

a function of accountability. The governor's appointment is

usually challenged by the Opposing political party, as Often

is his first regular term on the Court.

Tested early, his later years on the Court are usually

safe from serious partisan challenge. Elections, therefore,

give the "public" a voice in the initial selection of judi-

cial personnel through party strategy. After that, the

"public” leaves the judge independent. There is only rarely

a late accounting through the ballot, and this is usually

partisan.38

Supreme Court electoral patterns are confused by their

close ties with partisan patterns. Candidates are nominated

in party convention, although it is the policy of both parties

to nominate the incumbents of their party. Michigan party

politics, at the gubernatorial and legislative levels, under-

went great changes during the period covered by this study.

It remains to ask how deeply this change affected voting and

competition in judicial elections.
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Researchgguestion NO. 3. Is competition for the State

Supreme Court distributed evenly over the constituency?

DO socio-economic factors account for any variance?

In Chapter II it was shown that, relatively, smaller

counties have a higher prOportion of their voters partici—

pating in Supreme Court elections than do larger counties.

In standard texts, competition rates are also said to be

related to pOpulation. The maxim, the more pOpulation. the

39 Is this also true of judicial elections?more competition.

There is variance in the rates of competition from

county to county in Supreme Court elections. In the 1966,

November election, for example, two elected incumbents, both

Democrats, were seeking re-election. One, appointed and

elected to a vacancy only five years earlier, lost to a

Republican. In some counties, the loser got over 90% as

many votes as the winner; in other counties, this dropped to

less than 60%. Again, in the 1959 April election, in which

two Democratically appointed incumbents were seeking e1ec-

tion to their first regular terms, some counties gave the

loser 98% as many votes as the winner; in others, less than

50%.

Variance in competition is less for state Supreme Court

than for state governor. In the 1966 gubernatorial election,

one county gave the Republican candidate 23.6% of the votes

it gave the Democrat. In another, the loser had 97.4% as

many votes as the winner. The Supreme Court pattern is not

a true COpy of the partisan one.
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The "most competitive” counties were arranged by

population, using the five pOpulation categories of

Chapter 11.40 The elections included were 1953, 1959, 1961,

1962, 1963, and 1966, purposely covering a variety of

electoral situations. Holding the electoral situation

constant, do population differences make any competitive

 

 

 

 

difference?

TABLE 3.4

COMPETITION AND POPULATION

POpulation % Ranked as "Most Competitive" in

Class N 53 59 61 62 63 66

I l 0% 0% 0% 0% 100% 0%

II 10 20 20 30 10 10 10

III 12 8 8 41 16 24 40

IV 27 22 15 36 18 29 6

V 33 12 6 33 15 15 18

 

The only population associated pattern suggested by

Table 3.4 is that the larger counties are more consistent

in their voting patterns than the smaller counties. This

hypothesis was also suggested by the data on participation

in Supreme Court elections. In Chapter IV the association

of competitiveness and partisan loyalties will be explored.
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Perhaps it is partisan differences that best explain

competitive differences among counties, regardless Of popu-

lation.

Research gpestion NO. 4: Is participation a function

of competition?

The hypothesized pattern is that competitive elections

will produce Open electorates; uncompetitive elections,

closed electorates.

TABLE 3.5

COMPETITION AND PARTICIPATION

 

 

 

Year Participation Competition

Rating Rating

1953 Open-------------------Competitive

1956 (vac) Closed Competitive

1959 Closed-—-------—-----—-Uncompetitive

1960 (vac) Closed Competitive

1961 Open Uncompetitive

1962 (vac) Open-------------------Competitive

1963 Open-------------------Competitive

1966 Closed Competitive

1968 Closed Competitive

 

Only four elections meet the hypothesized pattern.

Four competitive elections have closed electorates; one

uncompetitive election has an Open electorate. Again the

time factor is more significant than the competition one;

three of the four spring elections (identified by the Odd—

numbered years) have Open electorates.
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Looking more closely, 17 Supreme Court elections, all

that were held between 1949 and 1968, were ranked for turn-

out and competitiveness using statewide returns. The

% Ballot measure was used to estimate turnout; the percentage

of total votes cast for the winner, for establishing com-

petitiveness. The ranks were from highest to lowest. The

Spearman correlation coefficient is - .316 for competition

and participation in Supreme Court elections, a weak inverse

relationship. According to this statistic, if there is any

relation at all between competition in Supreme Court elec-

tions, it is a negative one. As competition increases,

turnout decreases.

Competition for Supreme Court: summary. Competition

in Supreme Court elections has been shown to be related to

electoral situations, but not to voter turnout or pOpulation

concentration. The unwritten rules of Supreme Court com—

petition are effective statewide and appear to be:

(1) re-elect long-term incumbents, and (2) compete for

vacancies, gubernatorial appointees, and first term incum-

bents.

Elections function as accounting methods in a compro-

mised fashion. Partisan involvement in Supreme Court

elections by nomination procedures probably encourage what

accounting there is. Justices come to the bench only after

serious partisan electoral challenge. Either they are

initially appointed and challenged in the vacancy election,
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or they competed for a seat vacated by term retirement.

Once elected, there is only slightly more than one chance

in three that they will face serious electoral competition

again. And the longer they serve, the lower those Odds

become.

Abetted by partisan competition, the nonpartisan judi-

cial election for Supreme Court justices is a compromise

between democratic accountability and judicial independence.

Judges are selected in competitive elections, the democratic

norm. But once elected, they are rarely subject to e1ec—

toral pressure again, the norm Of judicial independence.

Is the same compromise effective in Circuit Court elections?

Competition for Circuit Court

Election laws. Unlike the Supreme Court, candidacy for

Circuit Court can be achieved in two ways. Any elected

incumbent Circuit Court judge may become a candidate by

filing with the Secretary of State an affidavit of candidacy.

Non-incumbents must have filed with the Secretary of State

a nominating petition bearing the signatures of not more

than 10% nor less than 4% of the total votes cast in the

judicial circuit for secretary of state in the last general

election. A primary is held if there are more than twice

the number of candidates as there are persons to be elected.

The primary and the general election ballot is nonpartisan.41

Vacancies are filled by gubernatorial appointment.

The appointee then files as an incumbent candidate in the
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vacancy election held at the next general election. Under

the 1963 Constitution, vacancies were to be filled by the

Supreme Court from the ranks of ex—judges and retired

judges until an election could be held. A Constitutional

amendment in 1968 returned to gubernatorial appointment.

Research Question NO. 1. -How do competition rates for

Circuit Court compare with competition rates for other

district, but nonjudicial, Office?

Using United States Congressman and State Senator as

comparison because of similarity in constituency size to

judicial circuits, the relations are given in Table 3.6.

TABLE 3.6

COMPETITION FOR CIRCUIT JUDGE, CONCRESS, STATE SENATE

 

 

 

Circuit Court Congress State Senate

Number of

districts 42 19 38

Elections 1953, 59, 66 and 1950-66 1960—62

60—66 vacancies

% Districts 44% 100% 99%

with contested

elections

% Districts 39% 41% 43%

with competi—

tive elections
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In terms of Opposition, Circuit Court elections are

Opposed less than half as often as nonjudicial elections.

But Circuits enjoy real competition as Often as Congres-

sional, or state Senatorial districts. While only 40% of

the opposed elections are competitive, 88% of the Opposed

Circuit Court elections are competitive. Although less

likely to be Opposed, an Opposed election is more likely

to be competitive in the Circuit Court-legislative compari-

son.

Research Question NO. 2. Does competition vary

across electoral situations?

Using incumbency as the central issue, there are three

possible electoral situations: (1) an elected incumbent

seeking re—election, (2) an appointed incumbent seeking to

win a vacancy election, and (3) no incumbent involved.

Table 3.7 compares these situations in terms of Opposition

over the twenty year period. Table 3.7 focuses on three

general circuit elections, and all vacancy elections held

between 1960 and 1966. The pattern of competition closely

follows that Of the Supreme Court.

Overall, 47% of the judicial elections were opposed.

This rate compares favorably with that of other nonpartisan

judicial elective states. Herbert Jacob's report on circuit

court elections in Wisconsin revealed that only 38% of the

elections between 1940-1963 were contested. As in Michigan,

the competition rate was higher for races that did not in—

clude an incumbent (69% to 20%).42
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TABLE 3.7

COMPETITION AND ELECTORAL SITUATION, BY CIRCUIT

 

 

(Elections: 1953, 1959, 1966 and 1960—66 vacancies)

 

 

Appointed

Elected Incumbent NO

Incumbent (Vacancy) Incumbent Total

Unopposed 72 (7L%) 9 (39%) 1 (5%) 82 (56%)

Opposed 6 (5%) I (5%) 1 (5%) 8 (5%)

Competitive 23 (24%) 13 (56%) 20 (90%) 56 (39%)

Totals 101 (69%) 23 (16%) 22 (15%) 146

Incumbent Loses 8, 28% Of contested elections.

 

The majority of Circuit Court elections involve an un-

challenged incumbent. When an incumbent was challenged at

the polls, however, 79% of the time the challenge was real

competition, and 35% of those seriously challenged, lost

their judgeship.43

As for Supreme Court, appointees to vacant (or newly

created) circuit seats usually face real competition, but

rarely lose, in seeking electoral confirmation. And as for

Supreme Court, the question arises, how many judges initially

reach the bench through gubernatorial appointment?

Initial appointment. As noted in the discussion of

competition for the Supreme Court, the masquerade of an

appointment system behind the filling of vacancies in a
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judicial elective system is a fact in a remarkable number of

instances. The possibility was enough to convince Michigan's

Constitutional Convention Of 1961-1962 to alter the method

of filling vacancies on the courts by gubernatorial appoint—

ment. Perhaps the long tenure of Democrat Williams as

governor and his taste in appointees had soured the Republican

Convention. For principle or partisan motives, the 1963

Constitution required that vacancies be filled by the Chief

Justice from a list of retired judges who were not eligible

to run for the seat in a vacancy election. Practice proved

the idea unworkable. There simply were not enough retired

.judges to fill the seats. As a result, the Constitution was

amended in 1968 to return to the practice of gubernatorial

appointment, allowing the appointees to run for the seat in

the vacancy election. From 1964 until 1969 therefore one

could not come to the circuit bench by appointment.

Looking at the period 1947-1966, in the 42 circuits,

116 new judges came to the bench. This figure does not

include judges initially elected in 1947. Of these 116 men,

46 or 39.7% were initially appointed to fill a vacancy.

This figure is smaller than the percentage of Supreme Court

judges initially appointed of 62%. The difference is probably

more a comment on the age differences between Circuit Court

and Supreme Court judges (the latter being Older and more

likely to die or retire midterm and leave a vacancy) and'

on the five year hiatus in gubernatorial appointments.44
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Compared to other states, Michigan's circuit judge

appointment rate falls in a middle-range.45 While 40% is

indeed a sizeable minority, sizeable enough to color the:

conditions of judicial selection in Michigan, the majority

of judges originally come to the bench through election.

"NO-incumbent" elections. Sixty percent Of Michigan's

Circuit Court judges came to the bench in elections which

involved no incumbent at all. Either an incumbent retired,

leaving a seat Open, or a new seat was created to commence

with the next regular term. Table 3.8 reports that 90%.of

these are, by standards used here, truly competitive elec-

tions.

It is most likely therefore that any potential circuit

court judge must at some point endure a competitive election.)

Either he is appointed and must face a competitive vacancy

election, or he faces a competitive election for an Open

seat. Once an elected incumbent, however, the chances are

only slightly worse than 1 in 4 that he will ever face

competition at the polls again. The cOmpromise between

judicial accountability and judicial independence appears to

be effective for all judicial elections in Michigan.

Vacancy elections. Because the vacancy election has,

aroused special interest in the discussion of judicial selec-

tion, it deserves closer analysis. In Michigan there were 53

vacancy elections held between 1949 and 1966; 36 involved

appointees, 17 involved newly created seats. Sixty-four per-'

cent of the appointees were opposed in their vacancy elections;
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7r% of the new seats were Opposed. The difference in the

two came in primary contests. Seventy—one percent of the

winners of new seats also had to survive a competitive

primary; only 19% of the appointees were so taxed. The

rights of incumbency are extensive.

Primary elections. Examining the occurrence of compet—

itive primaries is also useful in discriminating regular

term elections. Primaries are required by law if more than

two candidates file for each available seat.

TABLE 3.8

PRIMARY COMPETITION FOR CIRCUIT COURT COMPARED

(1962, 1964, 1966)

 

 

 

Circuit Court Congress

1. No primary 55 (71.4%) 21 (37.5%)

2. At least one primary 22 (28.6%) 35 (62.5%)

Competitive 16 (72.7%) 18 (51.4%)

Uncompetitive 6 (27.3%) 17 (48.6%)

Total possible primaries 77 56

 

Compared to nonjudicial offices, such as United States

Congress or State Senate, between 1959 and 1968, judicial

circuits have significantly fewer primaries.46 Congressional

districts are twice as likely to have at least one party

primary; state senatorial districts, three times as likely.
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As the electoral pattern, however, if a circuit Court

primary is held, it is more likely to be competitive. The

pattern is a COpy of that for electoral competition.

Competition in multi-judge circuits. As Of 1966 there

were seventeen multi-judge circuits (seven circuits had 2

judges; four had 3; one circuit each had 4, 5, 6, 7, 9, or

26 judges). Considering the general term elections in 1953

and 1959, of the 27 multi-judge elections held, 17 (63%) were

Opposed. In eleven or 65% Of these Opposed multi—winner

elections, there was a winner who received 75% or more of

the votes cast. In all eleven cases, the "sure" winner was

an elected incumbent. The incidence Of these "incumbent-

dominated" elections will be discussed further in Chapter IV.

In the 27 multi-winner elections, there were 8 (or 29%)

with "token Opposition", losing candidates who received less

than 25% of the total votes cast.

The 1966 election is a special case because in that e1ec—

tion staggered terms for multi—judge courts were begun.

As a result, candidates ran for 6 year, 8 year, or 10 year

terms. In most circuits the incumbents filed for the 8 and

10 year terms and were unopposed and of these only 4 were

competitive. The only two elections that did not involve

incumbents were competitive. The 1966 election is an inter—

esting application of the rights of judicial incumbency.

Multi-judge competition therefore appeared in the 6 year

term elections. Of the six, two had examples of "sure"

incumbent winners, and two had "token" losers.47
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Overall, multi—judge circuits have Opposed elections

(63%), but with several instances of ”sure" winners and

"token" losers.48 The data indicate that the lack of mean-

ingful competition in these elections is not so much the

result Of the multi-winner ballot, as it is the result Of

the "incumbent" ballot designation. If a fully informed

electorate is the goal of the present critics Of judicial

elections in Michigan, it might be more efficient for them

to direct their efforts at the ballot designation rather

than the ballot format.

Competition and electoral situations: summary. The

data on competition in Circuit Court elections reaffirms

the rules of judicial elections: re-elect incumbents; con-

test vacancies. The interesting corollary from these

circuit elections is that when a judicial seat is contested,

incumbent or not, more than likely it is meaningful compe»

tition.

Research Qpestion NO. 3. Is there variance in rates

of competition from circuit to circuit? Can this variance

be explained in terms of socio—economic or structural vari—

ables?

The variables. As for the discussion of participation,

the 42 judicial circuits were divided into four classes along

three variables: (1) population, (2) number of counties,

and (3) number of judges. Class I contains 10 circuits, all

over 155,000 in population, all single county, all multi—

judge. Class II contains seven circuits, all over 100,000



 



140

and all but one becoming single county, multi-judge during

the time studied. Class III contains 22 circuits, all under

100,000, all multi—county, all single judge. Class IV con-

tains three misfit circuits, all under 100,000 and single

judge, but also single county. Map 2.1 display the distribu-

tion of the four Classes across the state

Structure and competition. The question here is whether

the social and structural variables defining the four classes

are related to the incidence Of competition. Table 3.9

summarizes.

TABLEA3.9

COMPETITION AND STRUCTURAL VARIABLES

(1947-1966)

 

 

Elected Elected

Incumbent Incumbent Totals

Unopposed Opposed

 

 

Class I and II 43 33 76

(N = 17)

Class III 59 9 68

(N = 22)

102 42 144

Note: Class IV is omitted because Of too few cases)

 

Using a chi—square test, no significant difference was

found between the four classes with respect to competition

in vacancy or nO-incumbent term elections.49 Better than
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50% of all vacancies were contested; better than 90% of all

elections not involving incumbents were contested. For all

circuits, the rule of contesting judicial vacancies applies

equally.

There proved to be no difference between Classes I and

II in the frequency that elected incumbents were challenged

for re-election. There is however, as Table 3.9 illus-

trates, a highly significant difference between urban,

single county circuits on the one hand, and the less urbanized,

multi-county circuits on the other with respect to challenged

elected incumbents. Incumbents were contested for re-

election in 47% of the elections in Class I circuits, 38%

Of the time for Class II circuits, but only 14% Of the time

for Class III circuits.

<Because Class I and II circuits are multi-judge circuits,

and because it was found that multi-judge ballots are com—

petitive 83%.Of the time, there is a positive relation be—

tween multi—winner ballots and competition. Challenges are

more readily mounted against an incumbent who is on a multi-

winner ballot than against one who stands alone, one

incumbent, one seat.

Just as the abolition of spring judicial elections has

ambiguous consequences for the democratic effectiveness of

judicial elections, evidently the demise of multi-winner

ballots through staggered terms shall also.50 The rights Of

incumbency are mitigated by the long ballot. Having more
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than one winner, the judicial ballot surrounded the judicial

incumbents--with their highly visible ballot designation--

with several names, perhaps thus reducing their attraction.

On an urban, multi-judge bench, an incumbent cannot build up

the kind of political support as can the single judge of a

less populous circuit. Urban incumbents of multi-member

benches as a result are more vulnerable to electoral chal-

-lenge.

There appear to be-two sets of "unwritten rules" for

judicial competition in Michigan Circuit Court elections.

For the multi-county, single judge circuits, the rules are

the same as those for Supreme Court: (1) re-elect the

incumbent, and (2) contest all vacancies, without the parti—

san entanglement. For the multi-judge, single county cir-

cuits, however, the rules are (1) challenge an incumbent if

necessary, and (2) contest all vacancies.

At this point, it is not clear whether the higher com-

petition in Class I and II circuits is a result of the

multi-winner situation, or of the political consequences of

an urban setting. The failure of competition to materialize

against those incumbents who ran for the longer terms in

1966 is a suggestion that the length of the ballot is the

crucial factor. Future elections under the new staggered

term arrangement will provide conclusive evidence. They

hypothesis is that judicial incumbents discourage competi-

tion in a single winner situation, but are not as intimidat-

ing in a multidwinner situation.
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Appointees,gprimariesy and structural variables.

Structural distinctions persist for the proportion of judi-

cial appointees and the number of primaries. It was found

that 39% of the new Circuit Court judges between 1947 and

1966 came to the bench by gubernatorial appointment. Because

Circuit structure has an effect on competition, it is hy—

pothesized that the incidence of judges initially appointed

to their offices might also be related to the size and

nature of the judicial circuit. Table 3.10 is a contingency.

table Of initial access to the Circuit Court by the structure

of the circuits.

TABLE’3.10

CIRCUIT STRUCTURE AND INITIAL ACCESS TO THE BENCH

 

 

 

   

Initially Initially

Elected Appointed

Incumbents Incumbents Totals

Class I and II 50 3O 80

Class III 18 15 33

68 45 113

 

A chi—square test indicates that, contrary to expectations,

there is no significant difference in the classes Of circuits

in terms Of judges initially appointed to the bench.51 Even

though the 46% to 38% difference between multi—county and
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single-county circuits is not persuasive, it is true that

8 Of the 11 circuits whose entire benches were initially

appointed between 1947-66, were multi-county, single judge.

There is, simply as a result Of actuarial tables, a prob-

ability that single judge circuits will be more dependent

upon appointments than multi—judge circuits.

Primaries are only indirectly illustrative Of struc-

tural consequences. Primaries become necessary if more than

two candidates per seat file nominating petitions. The

proportion of opposed primaries to Opposed elections is not

significantly higher for Class III circuits than for Class

I or II. Class III circuits had Opposed primaries for

68.5%Iof their Opposed elections between 1947-1966; while

46.4% of Class I and II circuits enjoyed the same intensity

in judicial competition.52

Opposed elections in Class III circuits mean vacancy

or nO-incumbent elections. The hypothesized explanation for

the 69% Opposed primaries is that counties in the circuit

vie among themselves for the nominations and then, the elec-

tion. In Chapter IV the prospect of county—defined divisions

in the electorate in competitive multi-county circuit court

elections is discussed in detail.

Competition and structural variablgg. It is clear that

the structural differences created by the number of judges

and/or the number of counties in a judicial circuit affect

the state of competition and therefore the state of democracy
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in judicial elections. The avenues of access to the bench

are the same for both major classes Of circuits; it is the

probability associated with each path that are distinctive.

Table 3.11 traces the general election history for each

class of circuit.

TABLE 3.11

ELECTORAL SEQUENCES AND CIRCUIT STRUCTURE

 

 

 

Class I and II Class III

Judges coming Judges coming Judges coming Judges coming

by appoint— by election by 46% by election

ment (37%) (63%) appointment (54%)

Primary (3l%) Primary (30%) Primary (33%) Primary (22%)

Vacancy Election (88% Vacancy Election

election (80% Opposed) election (69% (100%

Opposed) ,” Opposed) Opposed)

‘Electedl' ‘Elected’

Incumbent Incumbent

(47% Opposed) (14% Opposed)

 

Which path is more conducive to judicial accountability

through judicial elections? The ideal is 100% competition

at every judicial election, and short of that, the 100%

Opposed, 40% competitive standard Of state senatorial elec—

tions. For the election years studied, the weight of demo-

cracy in terms of electoral competition lies with the metro-

politan, multi-judge, single county circuits. These circuits
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accounted for 8l% of the state population in 1965, and 75%

of the circuit judges. For the majority of the Michigan

public, therefore, the judicial election, by setting up

frequent situations of competition, can serve as a channel

of accountability and responsibility. Particularly in

initial selection, the "public will" has ample Opportunity

for expression.

Researcthuestion NO. 4. Is participation a function

of competition?

"Nonpartisan elections do not necessarily depress turn—

“53 A maximout if there is some competition for office.

of voting analysis is that to a great extent, participation

is a function Of competition. Is this true for Circuit

Court elections?

General elections. In this study the concepts of Open
 

and closed electorates have been used to discriminate be~

tween high and low participation in judicial elections.54

The hypothesized pattern is that Opposed elections, regard-

less Of electoral situation, produce Open electorates;

unopposed elections produce closed electorates. Does the

pattern hold over structural differences in circuits?

Table-3.12 illustrates.

First, the hypothesis is accepted. Seventy—eight per—

cent Of the elections fit the hypothesized pattern, associ—

ating Opposition and participation.55 Second, circuit

structure does affect this association. Class I circuits
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do not follow the pattern Of positive relationship between

opposition and participation. Circuit elections in Class I

circuits are more likely Opposed, but also more likely

decided by closed electorates. The multi-judge ballot,

while apparently encouraging competition, discourages par—

ticipation.

TABLE 3.12

PARTICIPATION AND COMPETITION IN THE 1953,

1959 AND 1966 GENERAL ELECTIONS

 

 

 

Number of elections Number of elections

fitting hypothesized not fitting hypothe-

Class pattern sized pattern

I 16 14

II 19 2

III 57 9

IV 5 2

97 27

 

Vacancies. DO vacancy elections, which are usually

competitive, also produce Open electorates? For the 17

vacancy elections held between 1962 and 1964, 13 or 76% fit

the hypothesized pattern. Following the structural distinc-

tion of general elections, the four elections not fitting

the pattern were all Class I circuits, the 3rd circuit-—

Detroit--accounting for two.
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Primaries. The pattern does not hold, predictably,

for primary elections. For Circuit Court primaries held in

1962, 1964 and 166, 78% did not fit the pattern, the large

majority being highly competitive but suffering closed

electorates. Again, however, Class I circuits accounted for

the greatest deviance.

The judicial electorate in primaries represents a

slightly smaller proportion of the judicial electorate in

elections than is true of congressional or state senatorial

electorates.56 The judicial primary is more likely to be

competitive, than the congressional one, but to attract

prOportionately fewer voters.

Participation and competition. It is generally true in

Circuit Court elections that opposition produces higher

voter turnout. The rule does not hold, however, for metro-

politan, multi-judge, single county circuits. Nor does it

apply in primaries. Both usually feature competitive elec-

tions Whose outcome is determined by a relatively small pro-

portion Of the electorate.

Conclusions: Competition and Judicial

Accountability

The Objective of this study is to assess the effective-

ness of judicial elections as true elections and therefore

channels of political responsibility. The focus of Chapter

III has-been on competition. By democratic norms, all judi—

cial elections should be competitive, permitting the
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electorate a choice at each vacancy and each bid for re-

election. Without electoral competition, the judicial

incumbent is electorally irresponsible and unaccountable.

By democratic standards, it is also particularly

important that public Opinion is expressed at the initial

stages of judicial selection. This is so because the

"multiple cracks" affording access to the decision making

processes Of executives and legislators are not as frequent

or familiar in judicial decision making. Competitive

judicial selection is an Opportunity for the electorate to

say "not only what the law shall be but ... who shall make,

enforce and interpret the law."57
 

Holding competition in nonjudicial elections as the

democratic standard, it was found that while Supreme Court

and Circuit Court elections fell dreadfully short of the

ideal norm, they were roughly on a par with national and

state legislative electoral practice.

The reason that Michigan legislative competition is not

ideal is a skewed partisan distribution. For judicial e1ec—

tions, the reason is incumbency. Supreme Court justices

and Circuit Court judges face a 30% chance that they will be

challenged for re-election. For appointed incumbents, the

Odds rise to 60%. But the chances Of competition in an

election not involving an incumbent are 100%“

It was hypothesized that either the norm was met and

judicial elections were serving as effective democratic
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channels; or it was not and judicial elections were being

perverted into an insurance for judicial independence; or

perhaps some compromise had been effected by the tension

of these two philOSOphies of judicial rolls. It is the

compromise that appears from the data. There is sufficient

competition at the initial stages of judicial selection by

election to justify it as an election in most circuits.

The majority of judges-~Supreme Court and Circuit Court--

come to their offices through competitive elections. Those

initially appointed to vacancies undergo competitive chal-

lenges in the vacancy elections. Very few judges come to

the bench without an Opportunity for the electorate to have

selected someone else.

Competition for the Supreme Court obeys two rules:

(1) re-elect the incumbent; (2) contest all vacancies.

Partisan strategy, always concerned in Supreme Court politics,

occasionally puts policy ahead of principle and violates the

rule of respect for the incumbent. Competition for Supreme

Court, and the voting patterns it engenders, can be under-

stood as the result Of pressures to meet the demands of both

judicial independence and partisan responsibility.

Circuit Court competition works from the same basic

percepts of preserving judicial incumbency and providing'

democratic selection. For these courts of general juris-

diction, however, the tension pulling against this compromise

is emitted by the structural, social, and political



s
a
5
3
6
5
i



151

circumstances of each circuit. The multi-judge bench is not

so secure a haven for incumbents as a single judge situation.

Metropolitan, multi—county circuits have fewer appointed

judges, fewer competitive primaries, more competitive

general elections, but less public participation in judicial

selection than the multi—county, single judge circuits.

A compromise between judicial accountability and judi-

cial independence is in effect for Michigan's judicial

elections. The initial stages of selection are Open and

"democratic", but tenure is relatively independent of public

challenge. The forces in the state working against this

compromise, working in effect to break it and Open incumbency

to accountability, are the partisan interest in Supreme Court

personnel, and the conflicting demands of metropolitan cir-

cuits on their multi-judge benches.

The caveat to this promising development for democratic

judicial elections is the demise of the multi—member ballot.

Denounced as an impediment to informed voting, it has been

fractionalized by the introduction of staggered terms.

There is some evidence to indicate that while the multi—

winner ballot did discourage voters, it has encouraged candi-

dates. The judicial incumbency designation has proved

intimidating to potential candidates in the single winner

situation.

Together the nonpartisan ballot and the single-judge

incumbent make the smaller judicial circuits the most
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faithful practitioners of the compromise. In their often

complete mobilization to fill vacancies, however, these less

pressured circuits can stack their participation and inter-

est against the consistently competitive but consistently

small electorate of metrOpolitan circuits.

The pull between the ideals of democratic judges and

independent judges is well illustrated by competition in

judicial elections. In the following Chapter, the bases of

their judicial competition are investigated. Are nonpartisan

judicial elections waged on partisan lines? on demographist

lines? on geographic? on personality? Chapter IV considers

these issues.
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estimate of newsmen, 42% of the contestants were believed to

have entered a judicial election simply because of personal

ambition rather than raising a substantial issue. Qp. pip.,

106.
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49. X2 = 14.4; highly significant at p = .01.

50. See Chapter II, p. 15.

51. X2 = .3317, no significant difference.

52. X2 .9629, no significant difference.

53. Lester W. Milbrath, Political Participation

(Rand McNally; Chicago, 1965), 96.

 

54. As discussed in Chapter I, an "Open" electorate is

one in which 75% or more of the total electorate voting in

that election participated in the judicial election.

A "closed" electorate is less than 75% of the total.

55. X2 = .15.5, highly significant difference.

56. For election years 1962, 1964, and 1966 an average

38.3% of the general election congressional electorate parti-

cipated in the congressional primary. For the same period,

and in the same counties, 31.3% of the general election

Circuit Court electorate participated in the Circuit Court

primary (N = 22 counties having a judicial election in those

years).

57. Beattie, pp. cit.
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CHAPTER IV

THE BASES OF COMPETITION IN JUDICIAL ELECTIONS

Objectives

The objective of Chapter IV is to test the hypothesis

that voting in Circuit Court elections is nonpartisan,

while voting in Supreme Court elections is not. This

hypothesis is generated by the differences in the nomina—

tion methods for the two offices. By state constitution,

nominees for Supreme Court are made at political party con-

ventions. While incumbents may become nominees for re—

election simply by filing an affidavit of candidacy, it is

the practice of political parties to renominate "their"

incumbents. Thus partisanly nominated, Supreme Court candi—

dates are elected on nonpartisan ballots, lacking party

identification. It is the hypothesis here, however, that

the party affiliation of each candidate is well enough known

to produce voting along partisan lines in the "nonpartisan"

election. Michigan Supreme Court elections are hypothesized

to be Type I in Professor Adrian's typology for nonpartisan

elections: Elections where the only candidates who normally

have any chance of being elected are those supported

directly by a major political party organization.l

160
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Circuit Court candidates, on the other hand, have for

over fifty years in Michigan been nominated by nonpartisan

petition. An aspiring candidate gathers at least 1% and

no more than 4% as many signatures on his candidacy peti-

tion as votes cast in his circuit for secretary of state

in the last general election. Incumbents become renominated

by filing an affidavit of candidacy. If there are more than

twice as many candidates as seats to be won, a primary is

held. Nominating, primary, and election procedures are all

detailed in state law, and are all constitutionally non-

partisan. It is the hypothesis here that Circuit Court

elections are also, in practice, nonpartisan. They are

hypothesized to be Type III in Adrian's typology: Elections

where slates of candidates are supported by various interest

groups, but political party organizations have little or no

part in campaigns, or are active only sporadically.2

Partisan bases of competition. Although various studies

disagree about the isolation of, or involvement of, partisan

forces in nonpartisan elections, the relationship in most

instances is one of degree rather than kind.3 Partisan in—

fluence on Supreme Court elections has already been noted in

patterns of participation (Chapter II) and in the structure

of competition (Chapter III). What then is the correlation

between voting for a Democratic candidate for governor and

the Democratic candidates for Supreme Court? Further, is

there a partisan influence in some Circuit Court elections?
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In order to answer these questions using aggregate

voting data, quantified standards for "partisan“ must be

established. A "partisan” election shall be one in which

(1) the Opposing candidates have opposing party affilia-

tions, and (2) the percentage of votes given the nonpartisan

judicial winner is 10% or less different from the percentage

of votes given a partisan winner in the same constituency

(usually the Congressional or State Senatorial winner), and

of the same party as the judicial winner.

The second standard—-similarity in nonpartisan and

partisan voter divisions-—is a weak one for several reasons.

First, its validity increases as the size of the judicial

electorate approaches that of the nonjudicial electorate.

As a result it will be applied only in elections where the

% Ballot is 90—100. Second, it cannot discern the degree

of shifting party alliances below the "top of the ballot"

office. Third, it can miss the judicial election that may

have been campaigned Openly along party lines but this was

not evident in voting alignments because of incumbency

designations. Despite these limitations, the data will show

that a similarity in voting divisions is a good clue to the

possibility of partisan influence in a nonpartisan judicial

election.

Nonpartisan bases of competition. "Nonpartisan" judi-

cial elections are defined as those elections decided upon

any lines of identification other than partisan ones.

“
“
7
3
?

h
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Going further, we wish to know what these lines might be,

upon what bases of support judicial elections are waged, and

which have proved to be the most successful bases, or combi—

nation of bases, from which to campaign for judicial office

in Michigan.

Using the results of studies of nonpartisan elections

and the few studies of judicial elections, these bases of

nonpartisan competition are hypothesized to be (1) incumbency,

(2) political background of the candidate, (3) private prac-

tice experience of the candidate, (4) sectional support, and

(5) ethnic support. For the Supreme Court, the factor of

political party strength is also considered. Each of these

factors will be discussed in turn.4

The first hypothesized nonpartisan base of support in

judicial competition is incumbency. Given the ballot of
 

designation of all judicial incumbents and the alleged desire

for stability in judicial office, it is hypothesized that

some judicial elections will be dominated by the incumbent,

especially if the challenger has no base of support of his

own. vThe candidate who is also the incumbent is hypothesized

to have a real competitive advantage over his challenger.

A second hypothesized nonpartisan base of support in

judicial competition is the political experience of the

candidate. A candidate who is holding some political office—-

prosecuting attorney, city attorney, probate judge, district

judge, state legislator, etc.—-is hypothesized as having a
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competitive advantage over candidates without such Offices.

The political office serves as a base of support because it

affords the candidate some public visibility not granted

other candidates, and because it provides the candidate

with a network of communication-~in the day—to—day execution

of his present office--for promoting his candidacy.

In considering Supreme Court competition, the political

Office factor is divided into state Office and local office,

in that order of importance. Those candidates who have

been elected previously to state office have an advantage of

publicity and established lines of communication not acces-

sible to candidates without state office experience. Local

political office, however, can be of use to the Supreme

Court candidate, providing him with a smaller but perhaps

closer knit support network that can be expanded through

professional and informal lines across the state.

A third hypothesized nonpartisan base of support in

judicial competition is the quality of private practice

experience of the candidate. A candidate, more especially

for Circuit Court than Supreme Court, with a long and highly

reputed career of private practice in a community has at his

disposal a support network of legal associates, clients,

and perhaps bar affiliations. This “Establishment" support

can be a real factor against a candidate without them.

A fourth hypothesized nonpartisan base of support in

judicial competition is sectional. Sectional support can be
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a factor in Supreme Court elections, encouraging voters to

ignore party loyalties and vote for the "favorite son".

A possible hypothesis from this point of view is that

Supreme Court candidates from the Detroit area have a certain

competitive advantage.

Sectional bases of support might also be a factor in

multi-county circuits Circuit Court competition. The hypothe-

sis is that counties vie with one another for the single

judgeship. Thus candidates come from different counties in

the circuit, and each county votes for its own. NO multi-

county Circuit Judge winner therefore will ever carry all

circuit counties in a competitive election.

The final hypothesized nonpartisan base of support in

judicial competition is ethnic affiliation. Is an obviously

Irish name, or Catholicism, or race, an advantage or dis-

advantage? Supreme Court competition will be the arena of

particular interest in investigating ethnic bases of support.

The patterns of competitive bases identified through

this nonparametric tabulation are necessarily rough and

broad. They will mark a beginning for more exact research.

perhaps showing which factors would be the most fruitful to

investigate. Nothing more is intended in the present study

than to suggest something of the outline and complexity of

the judicial election system. As Watson and Downing sought

to investigate the groups advantaged by the Missouri Non—

partisan Court plan for judicial selection, so we seek here
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to point, in broad terms, to the groups advantaged by the

Michigan plan of nonpartisan judicial election.

Organization of the chapter. Bases of competition in

Supreme Court and Circuit Court elections will be treated

separately. The following discussion plan will be used

fOr both: partisan influenced elections, incumbent-dominated

elections, elections decided by candidate strength.

Bases of Competition in Supreme Court

Elections

Partisan bases. The criteria for partisan influence on
 

voting patterns in judicial elections are established as

(1) candidates are affiliated with different political

parties, (2) the % Ballot score of the judicial electorate

is 90 or better, and (3) the difference between the partisan

and nonpartisan winner's percentages of the vote is less than

10%” both winners being associated with the same political

party.

All Supreme Court elections meet criterion number 1

because of the party convention nomination system. None of

the elections meet criterion number 2. The highest % Ballot

score was 81 in 1961. Although the strength of criterion

number 3 is weakened by the failure of any Supreme Court

electorate to approach the size of the nonjudicial electorate,

the fact of partisan nominations for Court office makes the

analysis of parallels in Court and partisan voting patterns

important.
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For all state elections between 1952—1966, the correla-

tion between the Republican percentage of the vote for the

"tOp of the Ballot" office, and the percentage of the vote

cast for Republican candidates for the Supreme Court is -.14,

practically negligible. Looking election by election,

however, eight elections between 1952-1966 had less than a

10% difference in the partisan and nonpartisan winner's

votes. These elections produced gubernatorial and Supreme

Court winners of the same party, whether the judicial winner

was an incumbent or not.

Elections in which the partisan winner's minus the

nonpartisan winner's percentage of the vote was more than

10% were those in which incumbency played a bigger role, the

incumbent winning whether his nonjudicial partisan colleague

did or not. These were either long—term Justices, or Justices

with previous partisan Office experience and thus their own

bases of voter support.

Table 4.1 identifies the principal bases of competition

for Supreme Court elections between 1952 and 1968 along the

factors of partisan strength and incumbency. Elections in

which there were two winners are scored separately by the

conditions of each winner's victory. The "(1)" after certain

elections indicates that only one of the two seats Open that

election was an example of that electoral category.

"Partisan" elections are those in which the strength of

the partisan vote appears to have pulled the Court vote
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TABLE 4.1

PARTISAN AND INCUMBENCY FACTORS IN SUPREME COURT

ELECTIONS, 1952-1968

 

 

 

Partisan Partisan-Incumbent Incumbent

1952 1953 (1) 1955 (l)

1955 (1) 1953 (l) 1961 (1)

1956 (l) 1957 (l) 1961 (l)

1957 1957 (l) 1962 (1)

1960 1963 (l) 1966 (l)

1962 (l) 1956 (1) 1966 (1)

1963 (1) 1959 (l)

1966 (l) 1959 (l)

1968

N = 9 N = 8 N = 6

 

behind it either to confirm an appointee, to defeat a weak

Opposing incumbent? or to win a vacant seat. The mean dif-

ference in Democratic candidate percentage of the vote and

Democratic Court nominee's percentage is 5% over these nine

elections.5

"Partisan-incumbent" elections are those whose partisan

winners were accompanied byra Court winner of the same party,

but the Court winner had the additional support of an in-

cumbency designation. The Democratic Court percentage of the

vote was an average of 10.5% more than the partisan percentage

for the eight elections.

"Incumbent" elections were those where the strength of

the incumbent overshadowed the weakness of his partisan

colleagues. In these five elections, the mean difference in
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the partisan-nonpartisan percentage of the vote is 19.2%.

Vacancy elections to the Supreme Court, all involving

gubernatorial appointees running for election, afford a

chance to test the importance of incumbency and partisan

influence from another point of view. Earlier studies by

Glendon Schubert and Sidney Ulmer have shown the policy

consequences of gubernatorial appointment to Court vacancies

in Michigan. What are the electoral consequences?

Democratic Governor Williams (1948-1960) had six appoint-

ments, all but one of whom won his vacancy election. (The

loser bowed to a pOpular ex-governor, Republican Harry Kelly.)

Democratic Governor Swainson (1960-62) had two appointees.

Both ran in vacancy elections in 1962, the election Swainson

lost in his bid for re—election, and one appointee still

turned in a victory. Republican Governor Romney (1962-1968)

made no appointments.

The probability of a Supreme Court appointee winning his

vacancy election is roughly equal to the probability of his

appointing governor winning his re-election. The two Demo-

cratic appointee defeats came when a Democratic appointing

governor was struggling to hold a narrow state majority, one

evantually losing it. The first importance of partisan

strength, followed by the mere fact of incumbency, is the

‘pattern of competitive advantage for vacancy as well as term

elections to the Supreme Court.

POpulation factors. To determine if pOpulation factors

.affect the bases of support in Supreme Court elections, as they
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were shown to affect rates of voter turnout, two elections

were compared. The 1960 vacancy election was largely

determined along partisan lines. The 1966 election was in-

fluenced by incumbency as well as partisanship. If the

population categories (defined in Chapters II and III) react

identically to these different electoral situations, evi-

dently the population factor is of no significance in Supreme

Court competition.

Arranged by population class, each county was scored on

whether or not it voted for the Court incumbents and whether

or not it followed.its party line in doing so. The Party

identification of each county was taken from the 1960 and

1966 Congressional elections. The results are given in

Table 4.2.

TABLE 4.2

POPULATION VARIANCE AND PARTISAN LOYALTY

IN SUPREME COURT ELECTIONS

 

 

% for Democratic

 
 

 

Population Class Incumbents % for Party Lipe

1960 1966 1960 1966

: Detroit 100% 100% 100% 100%

II: over 100,000 40 40 7O 50

III: over 50,000 20 80 92 42

IV: over 20,000 41 55 78 59

V: under 20,000 18 39 88 67
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All population classes, save Detroit, reacted similarly

to the two situations, following their party line more

closely in the 1960 vacancy election than in the 1966 term

election. (Class average for 1960 is 82% following party

line; class average for 1966 is 55%.following party line.)

There is some indication, however, that the small and princi-

pally Republican counties, vote the Republican party line

more consistently than larger counties of either party.

A model of competition for Supreme Court elections. We

have seen that Supreme Court elections can be loosely categor-

ized by the relative importance of partisan and/or incumbency

factors in determining their outcome. We have also seen that

this relation does not vary across the state with the distri-

bution of pOpulation. The relative influence of the two

factors are perceived in roughly the same way throughout the

state.

In this section, a multi-factored model of competition

in Supreme Court elections will be developed, based on the

argument that a two—variable model is most likely an over-

. simplification, particularly because over one-third of the

elections were explained as a combination of the two varia-

bles. The objective here is to identify the most successful

combinations Of advantages in winning an election to the

Supreme Court.

It was earlier stated that conventional research has

identified a number of personal attributes that can be of
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advantage in an electoral situation. The hypothesis was

offered that partisan strength, incumbency, previous state

office, previous local office, unusual sectional support,

and ethnic appeal were likely personal advantages in a

Supreme Court election.

Table 4.3 presents a model of the relative importance

of these factors as a test Of the general hypothesis.

The state strength of the candidate's nominating party

(Factor I) and incumbency (Factor II) are hypothesized to

be of greatest advantage. Next in usefulness is previous

state office (Factor III), then previous local Office

(Factor IV), then private practice reputation (V), then

sectional support (VI), and last, ethnic appeal (VII).

The positive or negative rating for each Supreme Court

candidate was decided upon by the following procedures:6

Factor I: A candidate was given a + if he was an

elected or appointed Supreme Court

incumbent.

Factor II: A candidate was given a + if his nomi-

nating party won the state office for

which most votes were cast in that elec—

tion. This rating ignores presidential

party winners, believing them not as

relevant as gubernatorial or other state

office winners.
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Factor III: A candidate was given a + if he then or

had previously held state elective or

appointive office.

Factor IV: A candidate was given a + if he then or

had previously held local elective or

appointive office. Probate judge and

Circuit judge experience was included

here.

Factor V: A candidate was given a + if he had had

a lifetime private practice and an "A"

rating by Martindale-Hubbel Legal

Directory.

Factor VI: A candidate was given a + if (1) he was

from Detroit, or (2) he was from the

Upper Penninsula.

Factor VII: A candidate was given a + if (1) he was a

Roman Catholic, or (2) he was Black, or

(3) he had a name easily associated with

an ethnic group.

Table 4.3 lists the 26 Supreme Court elections between

1949 and 1970, rating each set of candidates according to

this model. The test of the general hypothesis is: for each

election, the candidate with the most important +'s will win.

If we give each candidate a score of 7 for a positive rating

(n1 Factor I, a score of 6 for Factor II, 5 for Factor III,

‘4 fOr Factor IV, 3 for Factor V, 2 for Factor VI, and 1 for
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Factor VII, hypothetically the candidate with the highest

score will win;

As Table 4.3 illustrates, if one could correctly esti-

mate the ratings for Factor II (Party strength) before the

election, one could correctly predict about 80% of the

elections. In three elections, winners and losers tied in

their scores, incumbents finally losing in two of these.

Using this model of competitive advantage, with the added

rule that in case of ties the incumbent loses, Supreme Court

elections can be predicted accurately most of the time.

Two qualifications are in order. Omitted from the

model is a method of discounting previous political or sec—

tional support as the length of an incumbent's tenure

increases, while adding to his advantage as an incumbent.

Obviously the support accruing from previous office will

be stronger the first or second time a candidate seeks a

seat on the Court than when he runs for his third or fourth

term. The long-term incumbent moreover has a special

stature, especially with legal groups, not yet granted the

one-term incumbent.7

Also omitted from the model is a method for awarding

extra advantage to candidates with high state office experi-

ence, such as governor. It seems obvious that a candidate

could make use of the support built up within his party and

across the state at large during a term as governor more than

the support resulting from a term of appointment to the Work—

'man's Compensation Appeal Board, with its more limited

clientele.
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Given these qualifications, the general structure of

the model is supported by the data. IAll but two of the

elections (1962 and 1970) are won by the candidate with the

highest score on the seven factors. The failure in both

cases is accounted for by the qualifications mentioned

above.

In 1962, the inability of the model to discount the

influence of state office experience after the first elec—

tion explains why the election was incorrectly predicted.

In 1970, two ex-governors beat a long term incumbent whose

previous political eXperience support had undoubtedly

weakened over 24 years on the Court. The other element in

this election was that although the incumbent's party took

the governor's office, it lost every other state office,

weakening the effect of party strength for the incumbent.

The major point of the competitive model becomes dra-

matically clear in a listing of just the winner's ratings,

in order of highest to lowest scores. Table 4.4 shows that

incumbency is undoubtedly the greatest asset for a Supreme

Court candidate. Twenty-six percent of the winners were

incumbents, had a winning state party, and previous state

Office experience of their own. Twenty-three percent of the

‘winners were incumbents with winning state parties. Another

23% won as incumbents with previous state office experience

'but without a winning state party. A small 8% won as in—

cumbents with previous local office experience, but also
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without a winning state party support. The 20%{who won with-

out the asset Of incumbency all had a winning state party

for support, plus state or local office eXperience of their

own.

Several observations about the relationships between

these factors are in order. First, while incumbency is

undoubtedly the strongest asset, it, alone, is rarely suffi-

cient to win. In only two elections were the winners elected

essentially on the strength of their long—term incumbency.

And they were re—elected partly because the Republican chose

to nominate weak (in terms of the factors used here)

Opponents.

Second, former state Office is of particular asset to

incumbents whose party did not take the t0p of the ballot

state office. Logically, the more recently an incumbent

held this office, the more significant a base of support

it is.

Third, looking at the winners who were not incumbents,

the poll strength of their nominating party is essential,

and their previous political office experience, state or

local, also important. One can ask here whether this

political experience was more important in winning them the

nomination or in winning them the election.

Fourth, the three winners who beat incumbents (Kelly in

1953, Brennan in 1966, and T. G. Kavanaugh in 1968) did so

‘with strong partisan, local, and ethnic appeal. The point is
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‘made that the importance of sectional support or ethnic

appeal increases if a candidate is to run against an incum-

bent or for a vacant seat in what promises to be a tight

race.

Last, the strong implication of Table 4.4 is that

Supreme Court elections are decided by partisan political

factors and are partisan elections in everything but name.

The incumbency designation while undeniably an asset, must

be combined with one of several partisan assets to insure

re-election. As Supreme Court candidates for several elec-

tions have noted, the nonpartisan form of ballot fools very

few. If the quality of justice depends on the quality of

the judge, then justice in Michigan depends on the wisdom

of the few who control the nomination process of the two

major political parties.

Bases of Competition in Circuit Court

Elections8

We are interested now in determining if the same factors

of incumbency partisan strength, and personal political

experience are as influential in Circuit Court elections as

they were shown to be in Supreme Court elections. The dis-

cussion is organized by electoral situation: elected incum-

‘bent, appointee, no incumbent. The possible influence of

partisanship, incumbency, candidate experience, and sec-

tionalism is explored for each of the electoral situations.

.Bases of support in multi-judge circuits will be compared

‘with.those for single judge circuits.
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Electoral Situation No. 1: Elected Incumbent

Seeking Re—election

Surveying the 1953, 1959 and 1966 judicial term

elections there were 123 elections in which one or more

incumbents were seeking re—election.9 Of these, 75%.were

unopposed. The remaining 25%, 30 elections, serve as the

data set for this investigation of the bases of competition

in Circuit Court elections.

Incumbency as a basis of support. Elections in which

the incumbent receives 70% or more of the votes are defined

as "incumbent dominated” elections. In these elections,

whatever support the challenger may have counted upon was

completely overwhelmed by the strength of the incumbent.

While incumbency, and the incumbency ballot designation, is

acknowledged as a competitive advantage whenever an incum—

bent seeks re—election, it takes on added strength if the

challenger is "weak" and has no broad outside base, such as

public office, from which to launch his challenge.

Table 4.5 catalogues the percentage of the vote re—

ceived by each incumbent in the 10 contested circuits. The

Table is arranged by circuit class, based on structure and

0 Here,population, and described earlier in the study.1

and in the remainder of this discussion on Circuit Court

competition, elections are accounted for in terms of places

to be won (i.e., in terms of winners). In order to under-

stand the circumstances of each judicial victory, "N" becomes

a number of winners in a given election year, not the number

of circuits holding elections.
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TABLE 4.5

PERCENTAGE OF THE VOTE FOR EACH INCUMBENT SEEKING

RE—ELECTION IN 1953, 1959, OR 1966,

BY CIRCUIT CLASS

 

 

 

   

Unop- Over Over Over

Circuit Class posed 70% 60% 50% Lost Total

3rd Circuit 35%. 56% 5% 2% 2% 52

Class I (N=9) 54 25 15 2 4 59

Class II (N=7) 68 13 9 O 9 31

Class III (N=22) 88 4 2 2 4 52

Class IV (N=3) 100 O 0 0 0 __4_

61% 25% 8% 2% 4% 198

 

As is clear from column 1 of Table 4.5, the majority

of Circuit Court incumbents are not Opposed for re-election.

But, as explored in Chapter III, they are more likely to be

Opposed in the more pOpulous multi-judge circuits than in the

less populous single-judge circuits. Furthermore, looking

at column 2, 65% of those incumbents who were Opposed got

70%.or better of the vote. The competitive advantage of

the incumbent in Circuit Court elections is practically

overwhelming.

The Objective of this section is to identify the princi-

ple bases of support in contested incumbent elections for

Circuit Court. using 70% of the vote as a standard, Table

4.5 shows that 50 of the 77 contested incumbent elections

can be defined as "incumbent dominated." There was no real
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competition, and thus no point around which bases of compe-

tition could form. These incumbent—dominated elections are

certainly nonpartisan in that they are decided on lines

determined by the personality, prestige, and ballot designa—

tion of the incumbent rather than party preferences.

How much of the dominance of incumbency can be attributed

to the personal strength of the incumbent judge, and how much

to the pull of the incumbent ballot designation cannot be

tested in Michigan since no incumbent runs without the

designation. The combination of personal strength and an

incumbency designation is, however, practically (96% Of the

time) invincible.

Michigan's constitutional policy to allow judicial in-

cumbents the advantage of a ballot designation directly

supports the idea of the independence of the judiciary from

popular control. It has, through the ballot designation,

largely succeeded in compromising the electoral process in

order to achieve this goal.

Incumbent elections in the 3rd Circuit (Detroit). Being

the largest in terms of pOpulation and judges, the 3rd

Circuit composed of Wayne County and the City of Detroit,

is a special case. It has been shown in earlier chapters

that voter participation is less, yet electoral opposition

greater in the 3rd Circuit than elsewhere across the state.

Looking specifically at the contested incumbent elections in

the Detroit circuit challenges this earlier identified

pattern.
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Two of the last three general elections for Circuit

judge in Wayne County have had twice as many candidates as

winning places. In 1953 all 18 incumbents stood for re—

election and won. In 1959, 16 incumbents sought re—election

and 15 won. In 1966, because of the staggered term situa-

tion, the 17 incumbents seeking re-election Opted for the

longer terms, effectively eliminating all but token Opposi-

tion.11

In the contested 1953 and 1959 elections, 24 or 85%»of

the aspiring incumbents got 70% or more of the votes cast.

This dominance of incumbent suggests that the high frequency

of Opposition in 3rd Circuit elections is only a pretense.

The real Opposition, as the 1966 situation makes clear, is

over the vacant seat. Incumbents are certainly not subject

to popular control.,

The alleged advantage of having a popular name, or a

name similar to an incumbent, is applicable to the 1953 and

1959 3rd Circuit elections.12 In both elections there were

two Brennans, two Fitzgeralds, two Murphys, and two Websters.

The one Fitzgerald who was not an incumbent, did not win.

One cannot be sure therefore whether the confusion is caused

by the name, or by the ballot designation.

The 1959 election, in which one incumbent lost his seat,

provides another example of the "name game". Three candi-

dates, all non-incumbents, had last names identical to three

incumbent judges who retired that year. Perhaps the thought
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was to capitalize on the public's familiarity with the name

and thus "inherit" that seat on the Court. For only one,

Joseph Moynihan Jr., did the attempt at inheritance succeed.

The fact that name similarity is not unusual on the 3rd

Circuit ballot and the fact that candidates apparently do

believe name similarity could be an advantage on a multi-

winner ballot does lend support to the "name game" theory.

Whether the reduction of the ballot because of staggered

terms will now diminish the attractiveness of the "name game”

strategy remains to be seen. The defeat of two of these

three name candidates suggests that name alone does not

guarantee electoral victory. Voters appear to be more per-

ceptive than candidates in this respect.

Partisan influences in elected incumbent elections.

The data for this section are the 26 Circuit Court elections

between 1953-1966 in which an elected incumbent sought re—

election, was challenged, and received less than 70% of the

votes cast (columns 3—5 of Table 4.5). The standards are:

first, a less than 10% difference in the nonpartisan judicial

election winner's percentage of the vote and that of the

partisan congressional winner. Second, the opposing judicial

candidates must be identified, if possible, as members of

different political parties. And third, the size of the

judicial electorate must approach that of the non-judicial

electorate (a‘% Ballot of 90 or better).

Using the term elections for 1953, 1959, and 1966 for

evidence no election met all three of the criteria set forth
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above. Eight elections met the ”less than 10%" difference

in partisan and nonpartisan winners' percentage of the vote.

In seven elections, either all candidates were Republican or

the partisan and nonpartisan winners were of different

parties. Only one election met the 90 score for % Ballot.

The one election to survive even a partial fulfillment

of the criteria is the 1953 election in the 19th Circuit

(%»Ballot = 90; 8% difference in partisan and nonpartisan

winners; candidates of different parties). Incumbent

Republican Max Neal was running for his fourth term against

Probate Judge Max Hamlin. Given this long incumbency, the

fact that it is a multi-county Circuit, the likelihood of

partisan influence in this election would have to be sub-

stantiated by field analysis.

It is the conclusion of this researcher that voting in

nonpartisan incumbent judicial elections for Circuit Court

in Michigan are nonpartisan. Using aggregate voting statis-

tics and the criteria described above, no Circuit Court

election involving an elected incumbent was shown to be

decided along partisan lines. The influence of the ballot

designation is undeniably the most important competitive

factor in these elections.

Sectional influences. The possibility of sectional

loyalties assumes a special consideration for Circuit Court

election because of the existence of 16 multi-county cir-

cuits. Sectional support was shown to be a competitive
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advantage in certain Supreme Court races. It is not un-

likely that, in a multi-county situation, counties might

vie for the judgeship. In earlier chapters it became clear

that the office of Circuit Judge is of great political

importance in these less pOpulous circuits. Being the only

Circuit Judge for a large geographical area, the Office has

wide political impact. The fact that multi-county circuits

can mobilize more voters for Circuit Judge than for governor

when a vacancy occurs testifies to the great community

interest in who shall hold this important office.

In order to test the hypothesis of county competition

for the Circuit judgeship. the multi-county circuits in

which an incumbent was challenged for re-election were

examined. If each county gave a majority of its votes to

the candidate from that county, whether incumbent or chal-

lenger, the possibility of sectional support as a competi-

tive base will be considered very real. The elections used

occurred in 1953, 1959, or 1966.

Of the six multi—county circuits having incumbents

seek re-election against a challenger, two were "incumbent

dominated"—-the incumbents received more than 70% of the

votes cast. The other four elections, however, strongly

suggest that sectional loyalties were used as a bases for

competition. These four, all 1953 elections, took place in

the 11th, 19th, 25th, and 35th Circuits.

Incumbents lost in the 11th and 35th Circuits. In the

four—county 11th, the incumbent carried only his home county.
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In the two—county 35th, each county voted for its "favorite

son", the challenger's county being the most faithful and

thus emerging the winner.

Incumbents won in the 19th and 26th Circuits. In the

19th, the challenger got the greatest support from his home

county. In the 26th, the incumbent carried only his home

county, but because it was the largest in pOpulation, he

succeeded in being re-elected.

The evidence of sectionally based competition in multi—

county circuit incumbent elections is persuasive. Simply

the fact that in every case the challenger was from a dif-

ferent county in the circuit than the incumbent testifies to

the use of county loyalty as a competitive base for chal-

lenging the incumbent. Take away the inhibiting presence of

an incumbent, and most likely these sectional bases will

appear even stronger. This proposition will be tested sub-

sequently.

-Personal experience as a basis of competition. The dis—

cussion of competitive bases in Supreme Court elections

showed clearly that, particularly when challenging an incum—

bent, the candidate needed a personal political base on which

he could depend for electoral support. State office, local

Office, or long and prestigious private practice were

definite competitive advantages. Is this same pattern true in

Challenges to elected Circuit Court incumbents?

The set of incumbent elections examined here are those

in which the incumbent received less than 70% of the votes
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cast. The "incumbent dominated” elections will be con—

sidered as a special case later in the discussion. From

available biographical information, the career of each

incumbent challenger is recorded. The objective is to dis-

cover what experiences could be used as bases of support

in realistically challenging an elected Circuit Court judge.

The data covers 15 elections, involving 26 incumbents, six

of whom lost to the challenger.13

Surveying candidate backgrounds, it was found that in

80%.of these elections, the incumbent was challenged by a

man who had a political power base of his own, either by

virtue of holding political office, partisan or nonpartisan,

or by holding political party office. The evidence strongly

suggests that the other 20% probably were challenges also

based on some base of personal support either via the local

bar or clientele, or support gathered from a successful

private practice experience.

By far the most frequent political power base from

which a challenge to the incumbent was mounted was the parti-

san office of county prosecuting attorney. In Michigan,

prosecuting attorney is a county office, elected on a parti-

san ballot. As noted earlier, however, the partisan support

that won the challenger his prosecuting attorney office does

not transfer cleanly into the judicial election arena.

Most often this is simply because the incumbent and the

challenger belong to the same political party.
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The next two most frequent political bases were munici—

pal judge and city attorney. Municipal judge is a non-

partisan elective office. City attorney is appointed by

the city council and usually goes to an attorney with the

same partisan preferences as the majority of the council.

Both offices are closely involved with the (as yet relatively

unstudied) political-judicial-Iegal relationships in local

government.

Of the eight successful challengers, five were in offices

that work closely with the Circuit Court (Prosecuting Attorney,

Municipal judges, United States Attorney). Given the profes-

sional association of these offices with that of Circuit

judge, it is probable that unhappiness with the incumbents

existed in some politicaI quarters. Otherwise, without the

support of these dissidents, it seems unlikely that the

challenger would have risked his office and his working rela—

tionships to run against the elected incumbent.

-Are the challengers in incumbent-dominated (incumbent

receives 70% or better of the votes cast) elections also

from public office backgrounds? Of the 29 candidates in

these elections, only 52% had political office experience.

This is significantly lower than the 80% proportion in the

more competitive incumbent elections. From this comparison,

one might hypothesize a positive relationship between success

at the judicial polls and political office experience.

It will be interesting to notice, as this analysis

progresses, if the contenders for Circuit judgeships in other

h
i
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types of electoral situations come from political office

backgrounds as preponderantly as these challengers. If the

majority of Circuit Court judges in Michigan are recruited

from public office rather than private practice, one might

expect them to be particularly attuned to, or at least

familiar with, the nuances of the local political system.

Whether Circuit judges with political experience react dif-

ferently on the bench than judges without it is a question

for future research. One cannot help but expect, however,

that the prevalence of judges with political office back-

grounds has had some effect on the administration of justice

in Michigan.

The-heavy prepondernace of incumbent challengers with

political office backgrounds also infers that the judicial

election system advantages those with this eXperience.

Watson and Downing observed that the various methods of

judicial selection favor some groups over others.14 It may

well be that most challengers in incumbent elections are

in public office because it is easier to campaign in a non-

partisan situation from a formal base of support, such as

that gained by having previous political experience, than

from the less structured support gained in private practice.

We shall return to this point in the discussion of vacancy

and no-incumbent elections.

From the investigation of incumbent Circuit elections,

it appears that two subsidiary rules must amend the rules of
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competition in judicial elections develOped in Chapter III:

(1) Incumbents have a strong advantage over any Oppon—

ent, overwhelming any weak Opposition.

(2) Strong opposition to an incumbent must be mounted

from some established power base, most frequently

a locally elected court-related office, such as

prosecuting attorney, municipal or probate judge.

(3) The partisan associations of the strong public-

office challenger do not transfer intact to the

non-partisan judicial election, at least not for

the voter.

Electoral Situation No. 2; Vacancy

Elections

The question considered in this section is whether the

hypothesized bases of competition--partisan affiliation, in-

cumbency, sectional loyalty, political experience--are the

same in vacancy elections as in incumbent elections. The data

used are the 23 elections for 31 Circuit Court vacancies

filled by special election between 1960-1966. Seventeen elec-

tions involved a gubernatorial appointee running for election

to the remainder of the term. Sixteen elections were either

newly created seats or occurred during the 1964—1969 ban on

appointments and thus did not involve an incumbent. They

are considered together in order to determine if the struc—

tural difference of a vacancy election (often occurring in

the fall general election) from a term election (until 1964
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occurring in the spring local election) makes any difference

in the bases of competition.

Partisan influences. The three criteria adopted to
 

indicate possible partisan influence in a nonpartisan judi-

cial election are (l) a‘% Ballot score of 90 or better,

(2) a less than 10% difference in the partisan and nonparti-

san winner's percentages of the vote, and (3) Opposing party

affiliations of the candidates, and the same party affilia-

tion of the partisan and nonpartisan winner.

Nine elections meet criterion number 1, testifying to

the higher interest in vacancy elections than in term e1ec-

tions which usually involVe an elected incumbent. Five of

these elections also meet criterion number 2; two involving

appointees; three, new seats.

Secondary source information was incomplete for the

party affiliations of the candidates in four of the elec-

tions. The fifth, however, meets criterion number 3 exactly.

There is some reason to suspect, therefore, that the 1965

vacancy election in the 18th circuit (Bay County) did not

have a partisan dimension. Again, field research should be

employed to confirm this suspicion. Two vacancy elections

in the 7th Circuit (Genessee County) are also worth further

investigation.

The evidence suggests a greater possibility of partisan

influence in these vacancy elections, particularly in the

more partisanly competitive counties such as Bay and
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Genessee, than in incumbent term elections. We shall hy-

pothesize that partisan influence will be implicated even

more strongly in no-incumbent elections, because two of

the three suspicious vacancy elections were for newly

created seats and did not involve appointees.

Incumbency. Of the 15 appointees who ran for re—
 

election during this study period, only eight (53%) were

opposed. Of these eight elections, four were incumbent

dominated. No appointee was defeated. The other four,

however, were hotly contested elections, with an average

% Ballot score of 9l%. Two of these are suspected to have

had some partisan influence. Nonetheless, the competitive

advantage of the incumbent (and his ballot designation)

remains overwhelming.

Sectional loyalties. The hypothesis here is that in a

multi-county circuit, an appointee from one county will be

opposed in the vacancy election by a candidate from another

county in the Circuit. Between 1960 and 1966, only five

multi-county circuits held vacancy elections, and two of

these were unopposed. In all three contested vacancies,

however, the hypothesis holds true. None of the winning

candidates carried all counties in his Circuit. Each candi-

date, winner or loser, carried his home county. As shown

now in incumbent term elections and vacancy elections,

sectional (county) loyalties do serve as a base of competi-

tion in multi-county Circuit Court elections.
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Political experience. Returning now to the full set

of vacancy elections between 1960—66 (23 elections for 31

vacancies), the objective is to examine the background of

each candidate to find if any held a political office that

might have been used as a base of support in judicial

competition. The hypothesis is that if a candidate holds a

public or party office, he has an advantage over a candidate

in private practice because he has at his disposal a struc-

tured network of communications through which he can promote

his candidacy for Circuit Judge.

Table 4.6 compares the backgrounds of winners and

losers in appointee and no-incumbent vacancy elections.

TABLE 4.6

CANDIDATE EXPERIENCE IN VACANCY ELECTIONS

 

 

 

   

 

Unopposed Winners Losers

Appointees

Public 5 7% 25% 43%

Private 43% 75% 57%

Unknown

N = 7 8 7

No—appointee

Public 100% 50% 36%

Private 0 50%. 43%

Unknown 0 0 2I%
 

 



 
 
 



198

The most important deve10pment reported in Table 4.6

is the greater proportion of candidates with private

experience for vacancy elections than was true of elected

incumbent elections. Nearly 70% of the appointees were in

private practice at the time of their appointment. And 57%

of the challengers to these appointees were also campaigning

from a private practice base of support.

The incidence of private practice candidates is not

as great for the newly created seat elections which did not

involve an appointment. Candidates were about evenly split

between public office and private practice backgrounds.

In either type of vacancy election, however, there were

considerably more candidates in private practice than in

elected incumbent term elections.

It is of political significance that the majority of

gubernatorial appointees during the period studied were in

private practice at the time of their appointment. If

direct election appears to favor lawyers in public office,

then gubernatorial appointment appears to favor those in

private practice. The favors of one system are balanced by

the favors of the other.

Circuit structure. Lastly, we are interested in

whether circuit structure affected the bases of competition

in vacancy elections. The hypothesis is that winners in

multi-county circuits would come predominately from public

office, whereas single-county circuit winners would more
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often be from private practice. This hypothesis is based

on the reasoning that public office visibility, particularly

at a secondary level (such as the office of prosecuting

attorney or municipal judge with which we are dealing here)

is higher and thus of greater electoral importance in

smaller communities than in larger ones. Further, it is sug-

gested that the reputation established by a successful

private practice and/or active bar association leadership

would make more difference to the smaller judicial electorate

of the court's "attentive publics" in the metropolitan cir-

cuits than to the larger less consistently court-interested

electorate of multi-county circuits. Becoming mobilized,

even though completely, only when a vacant seat occurs, the

multi-county circuit electorate is logically more susceptible

to the campaign of a candidate already familiar because of

public office experience than to that of the candidate

known only to his colleagues and clients.

In Chapters II and III the prOposition was developed

that there are important differences in the size and char-

acter of the judicial electorate in multi-county and single

county circuits. Multi—county judicial electorates include

every voter in the election in many instances. Single—county

electorates represent, fairly consistently, a small group of

the court's attentive publics. The reputation built up in

public office, therefore, would have wider appeal to the

multi—county electorate than to the single-county.
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Looking at the 31 winners of vacancy elections between

1960—1966, the hypothesis holds true. The majority of

Class I winners were in private practice, while the majority

of winners in all other classes were in public office. We

shall test this association again in the following discussion

of "no-incumbent" judicial elections.

Electoral Situation No. 3: No-incumbent

Elections

The third type of electoral situation with which we are

cOncerned in judicial elections is the "no—incumbent" elec-

tions. This electoral situation occurs when an incumbent

plans to retire at the expiration of his term, or when a

new seat is created to commence with the next six-year term.

Thus, at a regular election, there are Circuit Court seats

vacant for which no incumbent is a candidate.

Looking again at the 1953, 1959 and 1966 general elec—

tions, there were 30 contested no-incumbent elections for

39 seats, and one uncontested no-incumbent election. The

objective of this section is to examine those 30 elections

in order to determine if partisan loyalties, sectional

loyalties, or candidate experience appear as competitive

assets in the elections. We also shall compare candidate

backgrounds in multi-county and single-county Circuits.

Partisan influences. The criteria established as indi—

cative of partisan influence in nonpartisan judicial elec-

tions are: (1) a % Ballot score of 90 or better, (2) a less
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than 10% difference in the partisan and nonpartisan winner's

percentages of the vote, and (3) Opposing party affiliations

of the judicial candidates, and the same party affiliation

Of the partisan and nonpartisan winner.

Eleven of the 30 elections meet criterion number 1, but

of these only five also meet criterion number 2. None of

the elections meet all three criteria. It can be concluded

that, using the indicators developed here, there is no evi-

dence of partisan influence in no-incumbent circuit court

elections.

Sectional influences. We have hypothesized that in

multi-county circuits, candidates will come from different

counties within that circuit because they are able to use

sectional loyalty as a base of support in the judicial cam-

paign. The criteria adopted as indicative of the use of

sectional loyalty as a competitive advantage are (l) candi—

dates are from different counties in the circuit, and

(2) each candidate carries at least his home county, and thus

no winner carries all counties in the circuit.

There were 17 multi-county circuit no-incumbent elec-

tions held in either 1953, 1959, or 1966. Ten of the 12

meet the first condition; all 12 meet the second. It is

clear that counties vie with one another for the election of

a Circuit Judge when a vacancy occurs. Sectional loyalties

were also used as competitive bases in challenges to elected

incumbents or in vacancy elections.
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Candidate experience. Based upon the evidence in

contested incumbent elections, the hypothesis is that

candidates with public office experience will be more

successful in judicial elections than those without it.

Table 4.7 presents the proportions Of winners and losers

in no—incumbent elections that are from public or private

backgrounds.

TABLE 4.7

CANDIDATE EXPERIENCE IN NO-INCUMBENT ELECTIONS

 

 

 

Winners Losers

Public Office 67%) 62%

Private Practice 33% 36%

Unknown 0%. 40%

N = 39 39

 

-As hypothesized, the large majority of candidates in

no-incumbent judicial elections have had public Office

experience. Lawyers in public Office are the groups most

advantaged by the direct election system in Michigan.

Table 4.8 displays the distribution Of the types of public

office over winners and losers.

As was true of challengers to elected incumbents, the

Offices Of prosecuting attorney, municipal judge and probate

judge are most frequently considered competitive assets in
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TABLE 4.8

DISTRIBUTION OF OFFICE EXPERIENCE, WINNERS

AND LOSERS IN NOeINCUMBENT ELECTIONS

 

 

 

Winners Losers Totals

Prosecuting attorney l4 7 21

Municipal judge 4 9 l3

Probate judge 5 l 6

City attorney 2 2 4

State legislator l 2 3

Circuit Court Commissioner 1 1 2

County Clerk 0 l 1

Justice of the Peace 1 O 1

Party Office 1 O 1

State Commission 0 l 1

Private 13 14 27

Unknown 0 l 1

2 II b N W \
O

(
n
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judicial elections. Of these, probate judge and prosecuting

attorney are the most successful bases, resulting in wins

83% and 67%»Of the time respectively. Again most of the

public offices used as bases Of support are closely related

to the local system for the administration of justice.

Having had experience in the political—legal system, public

office lawyers make a bid for a judicial seat.

It was hypothesized in the analysis of vacancy elections

that candidates with private practice experience would stand

a better competitive chance in the metropolitan circuits

where judicial elections are decided by a relatively smaller

proportion of the total electorate, most likely representing
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the courts'various "attentive publics”, than is true Of

Circuit Court elections in the non-metropolitan, multi-

county Circuits.

Arranging winners and losers by public or private back-

grounds Over the four Circuit classes, does show some dif-

ference in the classes in this respect. While 60% Of

Class I winners come from public Office, so do 75%»Of Class

III winners. Similarly, the majority of losers in Class I

and Class III come from public Office experience. Circuit

structure does appear to have an effect on the type of

candidates that present themselves in nO-incumbent elections.

Summary: Bases Of Competition in

Michigan Judicial Elections

Supreme Court elections. Tables 4.3 and 4.4 scored
 

each Supreme Court candidate on seven factors hypothesized

to be possible bases of support in Supreme Court elections.

The seven competitive factors were incumbency, party strength,

state political Office, local political Office, private

practice, sectional identification, and ethnic appeal. The

tabulations show clearly that incumbency, elective or

appointive, is the strongest position from which to campaign.

Of almost equal importance, however, is nomination by the

party eventually winning the "top of the ballot" state office

in that election. An important asset to either incumbency

or a strong party is previous state office experience. The

local support factors--1ocal Office, private practice,
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sectional identification, or ethnic appeal--become important

if the attributes of the candidate cancel each other out on

the first two factors, or if no incumbent is involved.

The balance between judicial independence and judicial

accountability tilts toward the latter in the Supreme Court

experience. The strong partisan influence on the elections,

not only in the nomination of candidates and in voting pat-

terns, but in the type of candidate selected to try for the

Court, represents a form of partisan accountability.

We must note, however, that those to whom Justices are

held accountable are the party leaders, not the general

public. Because Justices are initially nominated by party

convention (i.e., leaders), or appointed by the governor

(a party leader himself), neither the lower echelon party

workers nor the citizen at large is consulted. Party leader—

ship acts as the middleman, the agent, in this procedure,

translating, hOpefully, the desires of the peOple into an

apprOpriate selection. Since party leadership performs this

function for many other state and local Offices, that the

judiciary should be subject to party control rather than

public control is perhaps only the difference between theory

and practice throughout the political system.

The judicial candidate is distinguishable from the

partisan nonjudicial candidate however, in such a way as to

increase the importance of the party in the selection process.
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A potential candidate for nonjudicial Office, if energetic

enough, charismatic enough, and able enough, can cause a

party to nominate him. He can make his bid for the nomina-

tion public, and appeal through all the communications media

at hand for delegate or pOpular support. Inhibited by the

myth Of judicial independence, aspiring judicial candidates

cannot work so Openly. .Broader public Opinion is not sought

for support. The nomination goes to the man the party

leaders believe best represents party judicial philOSOphy

and Who has the best chance, as they assess it, to win.

Which type of candidate has the best chance to win?

The data used here suggests that it is the candidate with

the broadest state political experience, all other things

being equal. An ex-governor is perhaps the strongest candi-

date of all. This past state Office experience is undoubtedly

helpful in winning the party's nomination, because party

members already know the Candidate's success but it also

thought to give the candidate a competitive advantage in the'

nonpartisan election because citizens Of both parties will

be familiar with his name.

The present study does not speculate on what decision-

making difference the presence of so many Justices with

considerable state political experience behind them has made

on the Michigan Supreme Court: it can only hypothesize that

it has made some difference. Studies by Professors Schubert

and Ulmer tend to support this hypothesis.15
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Each method Of judicial selection favors certain groups

over others. As far as the party nomination, nonpartisan

election system for the Michigan Supreme Court is concerned,

the favored group are past state Office holders who are

lawyers, active party men, and judicial aspirants. For their

initial nomination (or appointment) and subsequent re-

nomination, Justices are accountable to their party.

Judicial independence is not eradicated however in the

party control process. The strongest position of a candi-

date is that of incumbency. Constitutionally, the incumbent

Justice is entitled to a ballot designation as "incumbent",

16 Given the politicalblantly encouraging his re-election.

advantage of the designation, parties usually re-nominate

their incumbents. The constitutional decision for the desig—

nation was made by those believed in the desirability of

judges being assured tenure in Office rather than being

threatened by pOpular accounting. That political parties

have COOperated (though perhaps for more cynical reasons),

and the voting public too, testifies to the continued strength

Of the myth Of judicial independence in Michigan.

Circuit Court elections. Table 4.9 catalogs the base

of competition identified in this study for each Circuit

Court election held in 1953, 1959, 1966, or between 1960—65.

The capital letters indicate the electoral situation:

A. Incumbent unOpposed.

. Incumbent Opposed.

. No-incumbent unopposed.

. No—incumbent Opposed.

. Appointee unopposed.

. Appointee Opposed."
E
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TABLE 4 . 9

IN CIRCUIT COURT ELECTIONS

 

 

 

 

 

Circuit 1953 1959 1966 Vacancies

Class I

2 A B(2,3,5) C

3 B(2,3,4&5) B(2,3,4&5,7) D(4&5) F(3,5): C;

' D(4&5)7 F:

D(4&5)

6 B(2) B(2):D(4&5) D(4&5) F&D(3,4&5)

7 B(2,3,4) B(2,4&5) B(2,4,7) F(l,3,4&5)7

D(S)

9 A A A D(S)

10 A A D(4&5)

l6 B(2,4) B(2,3,4) D(4&5) D(4)

17 B(2,3,4) B(2,3,4&5,7) D(4) C

22 A A D(4) E

30 A A A(2,3,4)

Class II

4 A B(3,4&5,7) D(4)

14 A A D(S)

18 D(1,4) B(2,3,4,7) A D(l.4)

20 A A A

31 B(2,3,4,7) B(2) D(4&5)

37 A B(3,5) A 3:3

38 A A D(4&5)

Class III

5 A A D(4&5,6)

8 A A A F(5,6)

ll B(3,4,6,7) D(4,6) A

12 A A D(4,6)

13 B(2) A A

15 D(4,6) A A

19 B(l,3,4,6) A D(4)

21 A A A D(4,6)

23 A D(4&5,6) A

24 D(4,6) A A

25 A F(3,4,6) A E

26 B(3,4,6) A A

27 A D(4&5,6) A

28 A D(4&5,6) A

29 A A A E

continued
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TABLE 4.9—-continued

 

 

Circuit 1953 1959 1966 Vacancies

 

Class III (cont'd)
 

 

32 B(2) A D(4&5,6)

33 A A A

34 A D(4,6) A

35 B(3,4,6,7) A A

36 A D(4&5,6) A

40 F(3,4,6) A A D(5,6)

41 —— A A

Class IV

.1 A A A F(4)

39 D(4&5) A A

42 -— ~~ D(4)

 

The parenthetical numbers indicate the principal bases Of

competition in that election:

1. Partisan.

2. Incumbent—dominated. (Incumbent opposed, but

receives over 70% of the vote.)

. Incumbency. (Incumbent Opposed, but receives less

than 70% of the vote.)

. Non-incumbent candidate in public Office.

. Non-incumbent candidate in private practice.

Sectional.

. Incumbent loses re-election.

The table is arranged by classes in order to point up the

differences in multi-judge and single-judge circuits. The

"judicial electoral personality" of each circuit is identi-

fiable in these patterns of competitive support.

Derived from Table 4.9, Table 4.10 gives the distribu—

tion of public office and private practice candidate

experience over the four Circuit classes in contested

incumbent, appointee, and no—incumbent elections.
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TABLE 4.10

DISTRIBUTION OF CANDIDATES WITH PUBLIC AND PRIVATE

BACKGROUNDS IN COMPETITIVE CIRCUIT COURT ELECTIONS

(Taken from Table 4.9)

 

 

All Candidates Public and All Candidates

 

Circuit in Public Private in Private

Class N Office Candidates Practice

I 26 35% 50% 15%

II 10 60 20 20

III 21 62 28 10

IV 3 67 33 0

 

60 50% 37% 13%

 

For Class I circuits, the metrOpolitan, single county

multi-judge circuits, whatever partisan influence there may

be in Circuit Court elections has not determined voting

alignments. Partison loyalty is not obvious as a major

base Of electoral support in judicial elections at the

Circuit Court level.17 For 61% of the elections in this

class, incumbency is the most frequent and the strongest

competitive base.

As Table 4.10 reveals, when the incumbent faces compe-

tition, or when no incumbent is involved, public office

becomes the more frequent base of support in a Circuit

election. It was Observed earlier that these public Office

holding candidates make up 67% of the successful winners
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for contested non-incumbent elections, and 62% Of the

successful challengers to elected incumbents. Looking at

all candidates in these elections however reveals that in

65% Of the contested elections in Class I Circuits, at

least one candidate is in private practice. This is a larger

proportion than for any other class. The earlier hypothesis

about the greater chances for private practice lawyers in a

metrOpolitan rather than a multi-county circuit is further

supported.18

Class II circuits evidence some partisan influence in

their judicial elections. The 18th Circuit, Bay County, is

the most indicative. Again, incumbency is the greatest

competitive asset; 54% of the elections were either incumbent

unopposed, or incumbent-dominant. Three incumbents in Class

II circuits, however, lost to challengers during the study

period. These were the "growing" circuits between 1949-1966,

and perhaps the rapidly changing political climate had its

impact in the judicial arena too. The political experi-

ence of Circuit Court candidates is the most common competi-

tive base: only 40% of the contested elections had a private

practice candidate.

The pattern is different for Class III circuits.

Partisan influence is negligible, being only slightly sug-

gested in the Upper Peninsula Circuits. Incumbency is by

far the most important competitive base: 69% of the elec-

tions were either incumbent unopposed or incumbent-dominant.
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For 19 of the 22 circuits the pattern is straightforward.

The incumbent is unopposed as long as he seeks re—election.

When a vacancy occurs, sectional loyalties and political

experience become the strongest competitive asset. Only 38%

Of the contested elections had a private practice candidate.

Class IV Circuits follow the Class III pattern.

As in the case of the Supreme Court, the Observed ad-

vantages of past political experience for a judicial candi-

date deserves some comment. In a nonpartisan election, the

party is not there to inform the voter Of the qualifications

of the candidates. Moreover, in the judicial election, few

are there to inform the voter of what these qualifications

even should be.19 The political Office holder, particularly

one in an Office near the courtroom, is in a good position

to appeal to the voter not only because he has won his vote

before, but because he can claim knowledge and experience in

the judicial process and therefore also claim the qualifica-

tions to hold judicial office.

It was Observed that while the direct election system

has favored lawyers with Office—holding experience, the

appointing-to-vacancies system has favored the lawyer in

private practice with good legal as well as political con-

nections. Since roughly 40% of the Circuit judges were

initially appointed, the effect is to balance the Michigan

Circuit Court between judges with private practice experience

and judges with public office experience.
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The general Objective of Chapter IV was to test the

hypothesis that voting in Supreme Court elections was parti-

san while voting in Circuit Court elections was not. In

broad terms, the data sustains the hypothesis. If we trans-

late partisan influence as pOpular accountability, the

Supreme Court elections are to the right of mid-point between

the ideals of judicial independence (incumbency) and judicial

responsibility (partisan support).

Circuit Court elections lack partisan influence in any

overt sense. The major base of competition is incumbency,

more so in single—judge circuits than in multi-judge ones.

The overriding success ofincumbency as a base Of competition

puts Circuit Court selection nearer the independence end of

the scale than Supreme Court elections. The pull toward

responsibility by Circuit elections is generated by the

advantage to judicial candidates with previous political

experience when a vacant seat occurs.



Chapter IV——Footnotes

1. Charles R. Adrian, ”A Typology for Nonpartiéan

Elections,” Western Political Quarterly 12 (1959), 449—58.

2. Ibid.

3. Ibid.

4. There are other factors hypothetically significant in

judicial elections, such as bar poll influence, newspaper

coverage, candidate campaign activity. The limitations of

aggregate voting data and secondary biographical material

present their analysis here.’ These factors are Opportunities

for further research into the Operation of state judicial

elections.

5. Using county returns, the statewide voting pattern

is even clearer. In the term and vacancy elections with

close partisan—nonpartican vote percentages, Democratic

counties vote for the Democratic Court nominees. The actual

correlation between a county's vote for the Democratic guberna-

torial candidate and the Democratic Supreme Court candidate

is .73 for 1960, a partisan influenced elections. In elec-

tions overshadowed by long-term and/or popular incumbents,

however, the correlation is lower, .44 for 1966, an incumbent

influenced election.

6. The sources of information for each Factor are as

follows:

Factor I: biographical material in the Michigan Manual.

Factor II: State of Michigan, Official Canvass of Votes

for the election concerned.

Factor III: Michigan Manual, Martindale-Hubbell Legal

Directory.

Factor IV: same as Factor III.

Factor V: Michigan State Bar Journal Roster, Michigan

Manual, Martindale-Hubbell Legal Directory.

Factor VI: same as Factor V.

Factor VII: same as Factor V.

 

 

7. In the Henderson and Sinclair Texas' study it was

Observed that "when the bar does take a position in the bar

poll, it is nearly always for the incumbent.”

8. For a discussion of factors relevant in the recruit-

ment and election of judges gathered from survey analysis,

see Henderson and Sinclair, 9p.‘gig., 80—180. Their discus-

sion provides a most valuable insight into the attitudes

214
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behind the judicial election system, attitudes that can

be only indirectlyindicated in this study because of the

limitation of aggregate data analysis.

9. "123" is arrived at by summing 36 elections involving

an incumbent for 1953; 35 in 1959, and 52 in 1966 (counting

the 17 8—year term elections and the 7 lO—year term elec-

tions).

10. See Chapter One.

11. In the 1966 8 year-term election, there were 9

seats at stake, and 10 candidates, 9 of whom were incumbents.

All nine incumbents won, the lowest getting 78% of the votes

cast. This election is not considered contested for Table 4.5.

12. In the Consensus Statement released by the Citizens

Conference (organized to petition for a state constitutional

amendment abolishing the judicial system in favor of the

American Bar Plan) in 1967, one Of the "deficiencies" of the

election system cited was “Undue dependence on 'self-starters'

and 'name candidates' as a source of judicial manpower."

 

13. In the Henderson and Sinclair study of judicial

selection in Texas, newspapermen were asked to cite why trial

court incumbents had been challenged for re—election in their

city. Some 64% were attributed to incompetence; 23% to age

or too long tenure; and 13% to politics of geography or

faction. TO give the "flavor and substance" of these replies,

the following is a listing in summary form of some of the

reasons cited for mounting a challenge to a judicial incum-

bent: "nominee Of bar against friend of senator plus county

against county, unpOpularity,’lack of judicial temper and

incompetence, personal pique over cases tried before incum-

bent, low moral character, bad record and continuing criti-

cism, bar felt not qualified, personal weakness, blunt and

tackless, county rivalry and too long in Office, long tenure

and lax handling of cases, challenger wanted jOb and salary,

incumbent appointee and challenger had run before, desire

for jOb and Opposition in part of district, liberal against

conservative, Opposition to appointing governor, old age,

challenger had union support, personal animosity, personal

ambition, age and tenure of incumbent, district attorney

wanted to step up, challenger wanted well-paying job, incum-

bent had job long enough, incumbent poorly educated and out

of place, incumbent appointed so office Open to choice by

pe0p1e, unpOpular with some lawyers, peOple, dilatory, ill

and neglected.” Bancroft C. Henderson and T. C. Sinclair,

pp. g_i_§., 106. The Selection of Judges inTexas (Public

Affairs Research Center, University of Houston; Houston,

1965, 106. Undoubtedly a list drawn up by Michigan news—

papermen would be very similar.
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14. Richard A. Watson and Rondal G. Downing. The

Politics of the Bench and the Bar (John Wiley; New York,

1969), 352.

15. Their articles were cited in Chapter I, footnote

42.

16. Cf. Maurice Kelman, "Ballot Designations: Their

Nature, Function, and Constitutionality," Wayne Law Review

12 (Summer 1966), 756-72.

17. This is not to Say however, that there is no other

evidence Of partisan influence in Circuit Court selection.

In the case of a vacancy between elections, it is the usual

practice for a governor to accept the suggestions of his

party's executive committee in that circuit before making a

vacancy appointment. It is highly probable, therefore, that

every Circuit Court judge initially ascending the bench via

vacancy appointment had the same party affiliation as his

appointing governor.

18. The weakness in this argument is that in rural

areas, there are fewer lawyers of any stripe, public or

private, than in the metropolitan centers. It may be,

however, that the legal business in the smaller communities

is so dominated by a few successful lawyers that only lawyers

in public positions are even interested in running for a

judgeship.

19. It is the practice of most county bar associations

to conduct a poll among its members on the qualifications

of each of the announced candidate for Circuit Court. The

results Of the poll are usually published in the local news—

paper. In an incumbent election, the bar poll almost always

supports the incumbent. In a nO-incumbent election, the

candidate coming out on tOp in the poll usually makes the

fact a real point in his campaign. The actual difference

the poll makes remains to be studied.



CHAPTER V

EVALUATING JUDICIAL ELECTIONS

Objectives

The Objective of Chapter V is to bring together the

findings Of the previous chapters in order to make an

evaluation of Michigan judicial elections as "democratic"

and "nonpartisan" means of judicial selection. This evalu-

ation was set forth in Chapter I as the research Objective

of the dissertation.

A "democratic" election was defined as one involving

the greater part Of the electorate (participation), and one

offering them a choice (competition). A "nonpartisan" elec-

tion was defined as one in which voting alignments were

based upon any grounds save partisan ones.

The findings concerning participation, competition, and

the bases of competition in Michigan Supreme Court and

Circuit Court elections are collected in Tables 5.1 (Supreme

Court) and 5.2 (Circuit Court). The tables give for each

election the number of winners and candidates, the electoral

situation, and a rating for competition, participation, and

the bases of competition. Numerical scores for each rating

are added and given under the last column, entitled "Score".
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The ELECTORAL SITUATION column tells whether the elec—

tion was one involving an elected incumbent seeking re-

election ("Incumbent"), or a gubernatorial appointee trying

for election ("Appointee"), or no incumbent at all

("No—incum.").

The COMPETITION column rates the election "No choice"

if the election was unopposed, with a numerical score of

"3". The election is rated "Little choice”, with a numerical

score Of "2", if the election was opposed, but the winner

took over 70% of the votes cast. The rating "Choice", with

a score of "l", is given to contested elections in which

the winner received less than 70% of the vote. An election

that gives the voter a real choice in candidates is nearer

the definition of a democratic election than one which does

not.

The PARTICIPATION column rates each election on the size

of its judicial electorate. The n‘% Ballot" score develOped

in Chapter II is used. If an electorate has a % Ballot

score of 85-105%, it is rated "Very High“ and given a score

of l. A‘% Ballot of 75-84 is rated "High" and also scored

as l. A‘% Ballot of 60-74 is rated "Moderate" and scored

as 2. A‘% Ballot below 59% is rated "low" and scored as 3.

A judicial electorate that involves the large majority of

voters active in the election is nearer the definition of a

democratic electorate than one which does not.

The BASES of competition column rates each election on

the number of bases of support represented in that election.
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It is assumed that the wider variety of groups represented

in the electoral support system, the broader section of the

community spoken for, the more effective the election is as

a means of democratic personnel selection. If candidates

represent different bases of support (incumbent, public

office, private practice), then the electoral bases are

rated "Plural" and given a score Of "1". If candidates

represent the same generalized bases of support (public or

private, but not both), the bases are rated as "Narrow" and

scored as “2". If there is only one candidate per seat,

then there is only "One” base of support. This situation is

scored as "3”.

Two sets of Observations arise from these tables.

First, it is useful to see the relationships between the

three dimensions of judicial elections. Second, the patterns

that these relationships have formed illustrate to what de-

gree judicial elections in Michigan have met the standards

ideally and constitutionally established for them.

State electoral standards. Before turning to these

discussions, we wish to emphasize that this research has

not been intended to argue that judicial elections should

meet the rather strict standards of "democratic" elections.

It is not the purpose here to pass judgment on the wisdom

of using direct election as a method of judicial selection.

It is the Objective to assess the operation of judicial

elections in Michigan against both the conventional measures,
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and state electoral standards that have been constitutionally

established.

To review, the electoral standards implied by the

Michigan state constitution are as follows. For the Supreme

Court, candidates are to be nominated in partisan convention,

Obviously granting to party leadership the initiative in

their selection. Incumbents may re-nominate themselves, and

by this fact are constitutionally encouraged to do so.

Candidates then vie for the Justiceship in a nonpartisan

election in which the Incumbent is allowed a ballot designa-

tion. If a vacancy occurs mid-term, the governor is allowed

to appoint an interim Justice who then may run, with the

Incumbent ballot designation, in a nonpartisan vacancy elec-

tion.

The state law therefore holds that every Supreme Court

election should provide a choice to the voter, albeit a

choice expressed in more or less partisan terms. Yet, if

an incumbent is running, the voter is encouraged to vote for

him. The Opportunity is always there for incumbents to be

defeated, for personal or partisan reasons. The result is

a "double standard": vacancies should be Open, free elec-

tions, whereas incumbents should be returned to office.

This double standard is also intended to be applied to

Circuit Court elections, and more clearly so because the

incumbent is not assured the opposition produced by a parti-

san nomination system. Circuit Court candidates are



nominated by nonpartisan petition, with incumbents re-

nominating themselves. Primaries reduce the number of

candidates to two for each seat available. In the nonparti—

san election, elected and appointed (in case of mid-term

vacancies) incumbents are granted the "Incumbent" ballot

designation. Again the Opportunity is always there for the

incompetent or otherwise unpOpular incumbent to be defeated.

The "double standard" is clearly intended: vacant judicial

seats should be Openly contested, but incumbents, unless

incompetent, should be returned to Office.

Measurement. For purposes of discussion, we shall use

two sets of standards by which to evaluate Michigan judicial

elections. First, the "Ideal" standards shall require

choice, high participation, and plural bases of competition

in every judicial election regardless of type. All elections

with a score of "3" meet these standards, while elections

with a score of "9" fail them completely.

Second, the State standards require choice, high par—

ticipation, and plural bases of competition in every no-

incumbent election, but not in incumbent or appointee

elections unless incompetency is an issue. Under State

standards, all no—incumbent elections should have a score of

"3", while only an occasional incumbent or appointee elec-

tion should score less than 9.



Elegtoral Patterns in Supreme Court

Elections

Table 5.1 summarizes the relationships between electoral

situation, competition, participation, and the bases of

competition in Supreme Court elections, 1949-1968. The major

pattern under each variable will be discussed. The conclud—

ing paragraph will point out where Supreme Court elections

scores fall on a 3 (judicial responsibility) through 9

(judicial independence) scale.

All 17 of the elections included in the sample are

essentially of the incumbent electoral situation category.

Each election involves either an elected or appointed incum-

bent. The issue of judicial incumbent status is therefore

present in every Michigan Supreme Court election.

All 17 also involve some degree of choice. For only

two elections did a winner get 70%.of the votes cast. The

partisan nomination system assures that the voter will have

a choice-—that there will be competition--in Supreme Court

elections. In four of the elections, the challenged incum-

bent lost his bid for re—election. This represents, roughly,

a one in six chance of defeat for a challenged elected or

appointed incumbent.

Participation varied between moderate (60-74% Ballot)

and high (75-84%.Ballot), with the average being about 67%.

.All except one of the high participation elections occurred

in Spring elections. It was observed in Chapter II that the

higher proportion of voters participating in Spring rather
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than Fall judicial elections was a function of the demo-

graphic differences between Spring and Fall electorates in

general. Spring electorates are smaller than Fall, repre-

senting a more politically active group. Those motivated

enough to vote in the Spring local and minor state office

elections are likely to be motivated enough to vote in the

judicial elections also. This seasonal difference was also

observed in Circuit Court electoral participation.

The one high participation Supreme Court election

Occurring in the Fall can be explained in partisan terms.

In that election two appointees of Democratic Governor

Swainson were up for election to unexpired terms. Swainson

himself was running against Republican George Romney for a

second term. The fortune of the Supreme Court appointees

was Obviously tied very Closely to that of their appointing

governor. Swainson lost, as did one appointee. The extra

partisan dimension to these vacancy elections probably

explains the extra voter participation.

The bases of competition in Supreme Court elections are

usually plural, in the sense that candidates usually repre-

sent several levels Of legal experience. In Chapter IV it

was pointed out that most of the time these are levels of

political experience. Discounting minor candidates, in only

seven of the 17 elections (4I%) did a candidate come from

an essentially private practice background, and in only one

election did a private practice candidate win. The strong
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political background of the majority of Supreme Court

candidates, and the large majority of Supreme Court winners,

must certainly have implications for the policy-making

behavior of the Court.

The most frequent pattern of variable relationships is

that of an Incumbent election, offering choice to the voter,

involving two—thirds of the electorate, and featuring candi-

dates with a variety of political experience. This pattern

falls well within the definitional boundaries of an “election",

scoring below 6 on the 3—9 scale. Because of the strong

partisan influence in Supreme Court elections, they meet the

conventional standards of an election better than the state's

judicial double standards (Incumbents should be returned to

Office; vacancies should be filled in open election).

Circuit Court Electoral Patterns

Variable relationships. The discussion of Circuit Court

electoral patterns begins with some observations on the

primary relationships that have Occurred between the variables

electoral situation, competition, participation and bases of

competition. Table 5.2 summarizes these associations.

(1) Electoral situation and competition. The most coma

mon relationship between "Incumbent" election and competition

is "Incumbent"—"No Choice". This is the pattern for 76% of

the incumbent elections. The relationship meets the State

double standard very well. Incumbents are returned to Office,

and only one-quarter of the time are even contested.
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As noted in Chapter III, the metrOpolitan, multi-judge

circuits are four times more likely to provide challenges

to their incumbent judges than the less urbanized, multi-

county, single-judge circuits.

The most frequent relationship between "No—incumbent"

elections and competition is "No-incumbent"-"Choice", hold-

ing true 89% of the time. Again the State double standard

has been realized. Judicial vacancies are relatively Open

and contested. There are no differences between multi—

judge and single-judge circuits in this respect

"Appointee“ elections split between "Choice" (50%) and

"No-choice" (43%) competition. The State double standard

is compromised in appointee elections about half the time.

Evidently the gubernatorial choice is not beyond question.

Multi—judge and single-judge circuits reverse their differ—

ences here, the former offering less contest to gubernatorial

appointments than the latter.

(2) Competition and participation. At the conclusion

of Chapter III we asked if competition and participation were

related, basing the question on the conventional axiom that

an election perceived as competitive produces a bigger turn-

out than an election which is not. Using the concepts of

”Open” (75-105%»Ballot score) and "Closed" (below 75% Ballot

score) elections, it was shown that Opposed elections are

“Open" and unopposed elections are "Closed" 78% of the

time. The general association was confirmed.
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Here we wish to use a more exact test, discriminating

between "High" (75-105% Ballot score), "Moderate" (60-74%),

and "Low" (below 59%) participation levels. The hypothesis

becomes: "Choice" elections are associated with ”High“

participation, while "NO Choice" elections are associated

with “Low“ participation. From Table 5.2, the "Choice-High"

association is true for 63% of the ”Choice" elections. But

the "No Choice-Low" association is true for only 33%»Of the

"No Choice" sample.

Because 85% of the elections in this sample offer no

choice to the voter, it is important to ask why participa-

tion levels vary among them, As observed, only 33% have the

-hypothesized "Low" participation, while 5I% have "Moderate"

participation, and.l6% have "High" participation. In the

"No Choice“ elections, the candidate's name appears on the

ballot alone, clearly without Opposition. Why then, one

might inquire, do voters vote for him at all?

In a very rough sense, casting a vote for a candidate

who has no Opposition is casting a vote of confidence for

him. The fact of his winning the election is obviously not

contested, but a vote despite its uselessness can be per-

ceived as an agreement with this state of affairs. Arguing

loosely from the one-party electoral situation, the level of

turnout is a measure of the pOpularity of the regime. The

only available protest is abstention.

Using the "NO Choice" participation level as a measure

of confidence in the only candidate, we can explain the
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differences in the levels of participation in "NO Choice"

judicial elections as differences in the level of satisfac-

tion a Circuit electorate may have with its judicial candi-

dates. In all sixteen of the "No-Choice-High" participation

elections, the only candidate was an elected incumbent seek-

ing re-election. If the unchallenged incumbent can persuade

over 75% of the electorate to vote for him anyway, there must

be a high degree of pOpularity and confidence in him.

A "Moderate" participation in an uncontested incumbent elec—

tion could be interpreted as satisfaction in the incumbent.

A "Low" level of participation might indicate to the incum-

bent that many lack either knowledge of him or confidence in

him.

The complexity in this fairly simplistic interpreta-

tion arises in the multi-judge, single-county, metrOpolitan

circuits where it has been shown the active judicial elec-

torate is small at best, composed of the Circuit Court's

various "attentive publics" rather than the public at large.

All of the instances of "Choice-Low" participation occur in

Class I circuits. It is no wonder therefore that the

majority (66%) of the "No-Choice-Low" participation cases do

also. A "Low" level of participation in a "No-Choice",

Class I Circuit election, particularly in the 3rd Circuit

(Wayne County), cannot therefore be interpreted as an

indictment against the unchallenged incumbent.

A second complexity arises in the multi-county, single-

judge circuits. In 63% of the "Incumbent—No—Choice",
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Class III elections, there is nonetheless evidence of sec-

tionalism. If participation levels in "No-Choice" elections

are seen as levels of confidence, then in many Class III

circuits, the pOpularity of the incumbent judge varies from

county to county within his circuit. In these situations,

the incumbent gets a higher (at least 10% higher) participa—

tion rate in his home county than in the other circuit

counties. A special tribute must go to the unchallenged

incumbent who can get a "High" participation level in every

county in his Circuit.

(3) Competition and bases of competition. The ratings

assigned to elections in the BASES column are based upon the

number of bases of support identified in that election.

The possible bases are partisanship, incumbent, public office,

private practice, and sectionalism. Narrowly based competi-

tion is that where the candidates represent roughly the same

bases of support-~all are in public Office, or private prac-

tice. Plural bases of competition occur when each candidate

represents a different general base of support.

Plural based competition is the most common. There are

no differences in Circuit types in this respect. Although

more candidates with private practice appear in Class I

Circuit competition, candidates can use sectional interests

as bases of support in Class III competition. The incidence

of essentially "Narrow" choices in judicial election is

restricted to less than a third of the "Choice" elections.
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(4) Participation and bases. Given the general associ-

ation that an election in which there is a "Choice"

encourages a higher level of turnout, does the range of that

choice also affect turnout? Is “High" turnout in "Choice"

elections associated with "Plural" bases of competition?

In about half of the "Choice-High” elections there were also

"Plural” bases of competition. The level of participation

is more closely associated with the type of Circuit and the

fact of "Choice" than with the range of "Choice".

Electoral_patterns. The patterns that the relationships

between the electoral system variables of competition, par-

ticipation, and the bases of competition turn on two struc-

tural factors, the type of election and the organization of

the circuit. The most frequent patterns can be arranged

under four electoral situations: the incumbent seeking re—

election without Opposition, the incumbent seeking re—

election with Opposition, an appointee seeking election to

a vacant term, and an election that does not involve an

incumbent. These will be discussed in turn, identifying the

major pattern of variable relationships, its variance with

Circuit structure, and its rank as a conventional "election".

Which patterns support the idea of an independent judiciary

and.which the idea of a responsible one?

(1) The unchallenged incumbent. By far the most common

pattern in the judicial electoral system is that of the

incumbent judge seeking re-election without electoral challenge
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but with the approval of the large majority of the active

electorate. This pattern accounts for 38% of all the elec-

tions in the sample.

The distribution of this pattern does vary signifi-

cantly with the structure of the Circuit. The pattern

describes 16% of the Class I elections; 29% Of the Class II;

but 60% of the Class III. The multi-county, single-judge

circuit has a distinctly different judicial "culture" than

the metropolitan, single-county, multi-judge circuit. An

unchallenged incumbent judge seldom gets more than half of

the active electorate to "vote" for him, not so much because

he is unpOpular but because the judicial following is at

best only two-thirds of the normal turnout. It is a case

of less interest rather than less ability.

How does this pattern stand up to the standards of non—

judicial elections? Does it fit the state's "double

standard" for judicial elections? Using the scoring system

Of Table 5.2, scores of 3-6 are considered within the defi-

nitional limits of a conventional "democratic" election-—one

in which there is choice for the voter, participation by

the larger proportion of the citizenry, and representation

by more than one segment of Opinion. Elections with scores

of 7, 8, or 9 are considered to fall outside this wide

boundary.

It will be observed in Table 5.2 that 79% of the incum-

bent elections have scores of 7, 8, or 9. All of the
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uncontested incumbent elections with moderate to high par—

ticipation fall within this range. Comparing these judicial

elections with those for nonjudicial incumbents, the judi-

cial elections fall outside our definition of a conventional

election while the nonjudicialones fall within it.

The State of Michigan, however, has constitutionally

instituted a "double standard" for judicial elections by the

establishment of the incumbent ballot designation. Under

this standard, incumbent elections are not intended to be

conventional elections but rather a means of assuring judi-'

cial tenure with an outlet for removing the incompetent.

The electoral experience of the last twenty years in Michigan

has fully lived up to this intention. Incumbent judicial

elections are means of assuring judicial independence rather

than judicial responsibility.

(2) The challenged incumbent. In 1r% of the elections

the incumbent is challenged for re—election, and in 29% of

these challenges, the incumbent was defeated. The pattern

here is choice for the voter, high participation by elec-

torate and, in most cases, plural bases of competition

(i.e., challengers from public and private backgrounds).

This pattern is distributed unevenly over the circuits

according to circuit structure. Class I circuits had 43%

of their total incumbent elections in this pattern; Class II

had 27%: Class III, ll%; and Class IV 0%” As noted in

Chapter III, incumbents are more likely to be challenged for
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re-election in the metropolitan multi—judge circuits, than

in the less urbanized single-judge circuits. Again, we can-

not yet determine if this higher rate of competitiveness is

attributable to the multi—judge ballot, or to the metropoli-

tan political culture.

The experience of Wayne County (3rd Circuit) is illus-

trative. It was true that in 1953 and 1959 every incumbent

was challenged for re-election in the sense that there were

at least as many non-incumbents as incumbents on the ballot.

It was also true that in 1959 one incumbent was defeated.

But in 1966, it is also true that all incumbents Opted for

the longer term elections, drawing no Opposition, while the

six-year term election involved no incumbents and was highly

competitive.

On the face of it, the 3rd Circuit seemshighly com-

petitive, what with two of the last three elections involv-

ing challenges to the incumbents and one incumbent defeat.

But looking closer, three factors of the Wayne County judié

cial electoral system become consequential. First, there is

consistently low turnout in judicial elections; %»Ballot

scores are usually below 50. The public attentive to the

Circuit Court obviously represents a select group and a much

smaller fraction of the community than in other circuits.

Second, the range of the percentage of the vote given

to incumbents is broader in the Third Circuit than in any

other. Some incumbents get as much as 94% of the votes cast.
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Others get as low as 54%. Obviously within the select judi-

cial electorate, differentiation among the incumbents is

made. This percentage serves something of the same function

as the level of participation in uncontested elections to

indicate the level of "popularity" the incumbents have in

the judicial electorate.

Last, incumbents are very rarely defeated. Only one Of

the last 33 incumbents who ran for re-election against Oppo-

sition was defeated. The "Incumbent" ballot designation

probably has added strength in the 3rd Circuit because there

are so many seats to be filled and so few ways for the public

to become knowledgeable about the qualifications of the

candidates. Voters then vote by "name", alphabet, or

lottery. Most often, obviously, they vote by ballot designa-

tion. Clearly in Wayne County the judicial election never

meets the conventional standards of an election. Voting has

become a pro forma procedure for keeping the incumbents in

office.

Placing the challenged incumbent electoral pattern on

the 3-9, judicial responsibility-judicial independence scale,

all but the Wayne County elections fall below 6 in score and

therefore within the boundaries Of an "election". By rais-

ing a challenge to the incumbent, and occasionally defeating

him, these elections are the best examples of the electoral

system being used as a means of judicial accountability.

(3) The no-incumbent electoral pattern. Twenty-seven

percent of the total elections studied were elections that
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did not involve an incumbent. Of these, 82% followed the

pattern of choice for the voter and high participation.

Half of these had plural bases of competition; half, narrow.

The distribution of this pattern varies with circuit struc—

ture, but in reverse of the previous patterns. There was

more competition and higher participation in no-incumbent

elections in the single-judge circuits than in the multi-

judge ones.

Wayne County is again the case in point. Of the four

no-incumbent elections in the 3rd circuit, one did not even

offer a choice to the voter, and all had low voter partici-

pation. Vacancies on the 3rd Circuit are decided by an

electorate composed of those especially interested in who

judges shall be. While these Offer the choice necessary for

a true "electoral" situatiOn, they do not provoke enough

community interest to warrant calling it an Open one.

No-incumbent elections fall on the judicial account—

ability side of the 3-9, judicial accountability—judicial

independence scale. For 93% of the no-incumbent elections

in the sample, the broad conditions of an "election" are met.

Both the conventional and the state standards are met here.

When vacant seats on the Circuit courts occur, they are

filled in open elections with the large majority of the

electorate participating as though they were contests for

any other political office.

(4) Appointee pattern. Much like the nO-incumbent pat-

tern, the electoral situation involving a gubernatorial
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appointee to a mid-term vacancy usually produces competition,

high participation, and plural bases of competition. Only

eight percent of the election sample presents the appointee

situation.

As for the no-incumbent pattern, distribution over

circuit structure shows that 20% of the Class I circuits

follow the competitive pattern, while 60% of the Class III

circuits do. Competition is keener for court vacancies in

the single—judge circuits because the Office is relatively

more important in these circuits and community interest is

therefore much higher. The three appointee elections in

the 3rd Circuit produced only token Opposition in one, and

low participation in all.

Because of the presence Of the incumbent ballot designa-

tion in the appointee elections, a lower prOportion of these

elections fall below the median score than do the no-

incumbent elections. Fifty-six percent of the appointee

elections are in the definitional range of an "election".

Appointee elections straddle between the state standard which

would call for the election of the appointed incumbent, and

the conventional standard which would call for a clear elec-

torate decision.

Conclusions

It was the objective of this research to determine if

Supreme Court and Circuit Court elections in Michigan were

“democratic elections" and "nonpartisan" elections.
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Our conclusions can be summarized in the following set of

propositions:

l. The effectiveness of the judicial election as an

election varies with the level of the court, the

electoral situation, and the structure of the

constituency.

Supreme Court elections are partisan, compromised

only occasionally by the considerations Of

incumbency. They generate moderate interest in

the state at large, more in smaller counties than

in the larger. They Offer the voter a choice

because of the partisan nomination system. The

bases of competition are essentially political,

with the strength of the candidate's party and his

own political experience weighing the most heavily.

Circuit Court elections are nonpartisan. The degree

of choice Open to the voter depends upon the

presence of an incumbent, and the degree of public

participation depends in large degree upon the

degree of choice. Constitutionally in Michigan a

"double standard" exists for judicial elections.

Incumbents are granted a ballot designation; making

it State policy that incumbent judges be returned

to Office. Vacancies in judicial posts, however,

are filled by conventional electoral procedures.

There are distinctly different judicial "cultures"

.within the state, associated with urbanization and
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pOpulation. In the single-judge, multi-county

circuit, the Circuit Judge is a powerful political

Officer. It is the practice for an incumbent to

remain in office on "good behavior". When he

finally dies or retires, the entire political

community participates in the election of a successor,

an election based upon political office status and

sectional loyalty. In the metropolitan, singles

county, multi—judge circuits, the judicial elec-

torate is small, representing only those publics

with a special interest in judicial affairs. The

multi-judge ballot has generated more competition

for judges in these circuits, but less community

interest than in the less urbanized circuits.

Private practice is a more successful base of compe-

tition in the metrOpolitan circuit because Of the

greater sophistication of the judicial electorate.

The pattern in the metrOpolitan circuits keeps to

the state's "double standard”, but in a form compli-

cated by the multi-judge situation and a smaller

judicial constituency.

Third Circuit (Wayne County-Detroit) elections have

the special disadvantages of a very large bench and

a very small public. To an even greater degree than

in the rural circuits, Third Circuit incumbents

serve on "good behavior", their ballot designations
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becoming guarantees for re-election in a situa—

tion of ignorance and indifference. The occasional

competitive vacancy election excites only the

courts more "attentive publics", and is usually

fought between lawyers or judges representing

various of the "publics” among them. Not even the

generous "double standard” of the state is met

here. Neither incumbent nor no-incumbent elections

can accurately be called elections.

It is traditional to close a research project with a

call for future study on questions it raised but did not

answer. Those questions which are of the greatest interest

to me concern the relationships between the judicial election

and the local political system. The ties in personnel have

been noted in this study. It might now be useful to ask

what Operational ties exist. Does active community interest

in economic develOpment, or drug control, or zoning, or

election law become translated into cases brought before the

Circuit Court for solution? And hOw well does the solution

Offered there meet the "dominant interest" of the community?

If the present research has been able to confirm the active

association of the judicial and the political process, it

has met its objective.
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