


ABSTRACT

COLLECTIVE BARGAINING BETWEEN PRODUCERS AND HANDLERS OF FRUITS AND

VEGETABLES FOR PROCESSING: SETTING, LAWS, ALTERNATIVE

RULES, AND SELECTED CONSEQUENCES

By

Mahlon George Lang

During the last decade, the Congress and several state legisla-

tures have considered and in some cases enacted legislation which

facilitates, protects and promotes the efforts of agricultural producers

to organize for collective bargaining with first handlers over terms of

trade for agricultural products. Producers of fruits and vegetables

for processing have been most inclined to bargain collectively and,

among agricultural producers, have been the most inclined to promote

collective bargaining legislation.

To date, such legislation has frequently been written with very

limited empirical knowledge of the markets in which collective bargain-

ing takes place, the behavior of participants in bargaining, the con-

sequences of collective bargaining and, more specifically, the conse-

quences of collective bargaining under alternative rules. The aim of

this research was to provide better information upon which to base

public choices with respect to bargaining legislation. Accordingly,

the research was devoted to a structure, conduct, and consequences
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description of the setting for collective bargaining in agriculture, a

description of existing and proposed collective bargaining legislation,

an analysis of alternative rules which may be included in bargaining

laws and an analysis of collective bargaining as an alternative to a

"free market" in processing fruits and vegetables.

The description of the setting for collective bargaining was

based upon a 24-page mail questionnaire completed by bargaining

association managers and upon personal interviews with association

managers, industry observers, processors and persons engaged in the

implementation of collective bargaining laws.

The description of existing and proposed laws was based upon an

examination of state and federal statutes, and upon information re-

ceived from association managers involved in the promotion of new

legislation.

The analysis of alternative rules was based upon responses to the

questionnaires and upon interviews with the parties mentioned above.

The analysis of collective bargaining as an alternative to the

"free market" is based upon data gathered through questionnaires and

interviews, and upon an examination of the neoclassical economic theory

used by some to argue for a "free market" in producer-first handler

relationships.

In Chapter II, a description of agricultural bargaining in pro-

cessing fruits and vegetables is presented. Variables described are

institutional structure, market structure, participant conduct and

selected consequences of collective bargaining activity. Institutional

structure includes: commodities bargained for, value, contractual

relationships, experience in bargaining, nonbargaining services



Mahlon George Lang

provided by associations, affiliations with other cooperatives, services

received from other cooperatives, share of members out-of-state, member-

ships in processing cooperatives, and decision control in bargaining

associations. Market structure includes: four-firm concentration

ratios for buyers, area processors, importance of individual outlets,

alternative craps, difficulty of transition to alternative crops, other

craps processed by handlers, alternative actions for associations when

processors refuse to bargain (short and long run), number of processing

cooperatives, member growers, membership trends, sources for buyers,

handlers producing their own raw products, the ownership of specialized

capital, production and marketing functions performed by handlers, and

on-farm processing.

Conduct variables include: handler refusals to bargain, re-

sponses by associations, importance of responses, contract terms dis-

cussed, kinds of prices bargained for, levels of support for formula

prices, goals of association managers, information used, sources of

information used, characterization of bargaining relationships, obsta-

cles to the achievement of bargaining objectives, and the managerial

perspective.

Perfbrmance variables include: benefits to the association as

perceived by managers and members, changes in passed acreage practices,

changes in out-put since bargaining began, changes in cropping patterns,

benefits accruing to producers and handlers, and benefits accruing to

nonassociation growers.

In Chapter III, the nature and use of existing and proposed state

and federal laws relating to collective bargaining is reviewed. Federal

laws include: The Capper-Volstead Act of 1922, the Agricultural
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Marketing Agreements Act of l937 and the Agricultural Fair Practices Act

of l967. State laws are those in California, Colorado, Idaho, Maine,

Michigan, Minnesota, North Dakota, New Jersey, Ohio, Oregon, Washington

and Wisconsin. Proposals include the Sisk Bill and proposals in New

York, Ohio, and Pennsylvania.

Drawing upon the findings of Chapters 11 and III, Chapter IV

analyzes specific rules which may be used to design a bargaining law.

Rules examined include Capper-Volstead and alternative interpretations

thereof, protection of rights to bargain collectively, fee deductions,

certification and the definition of bargaining units, good faith bar-

gaining, mediation, exclusive agency bargaining, arbitration, and ad-

ministration. Each rule is examined in terms of its intent and the

problem of making it workable. The importance of legislative design

for the consequences of collective bargaining is stressed.

Chapter V is devoted to an analysis of collective bargaining

as an alternative to the "free market." The two are compared in terms

of the consequences of each for equity, stability and vertical coordi-

nation. It is suggested that collective bargaining, by evening the

alternatives to each side in a transaction, by generating more market

information and by creating pressure to seek better vertical coordina-

tion, may be a superior alternative to the "free market" depending

upon the transactions costs for each coordination mechanism.
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CHAPTER I

INTRODUCTION

Background and Importance of the Topic
 

Collective bargaining in agriculture and its implications for

food system structure, conduct, and performance have been debated for

more than a century. As early as the 18705, units of the Grange “would

sometimes pool their production and bargain collectively with merchants

1
to achieve a higher price for product." On the input side as well,

"orders of many local Granges were pooled and state agents bargained

2
directly with manufacturers for farm supplies." Between 1916 and 1920,

the first successful bargaining cooperative emerged in California and

Utah.3 Since then, the number of fruit and vegetable bargaining asso-

4

ciations has grown steadily. This growth was in the Middle Atlantic,

North Central, and Pacific States. Fifty percent of the associations

 

1Luther G. Tweeten, Foundations of Farm Policy (Lincoln: Univer-

sity of Nebraska Press, l97OTi'p. 64.

21m.

3Peter G. Helmberger and Sidney Hoos, Cooperative Bargainin in

ofAgriculture (Berkeley: Agricultural Publications, The University

California, 1965), p. 7.

 

 

The reader is encouraged to examine Appendix A of the present

report. It is a brief history of the Utah-Idaho Canning Crops Associa-

tion by the late A. W. Chambers.

41m. , p. 9.



are on the West Coast.5 Since its organization in the late 19505, the

National Farmers Organization (NFO) has worked to achieve a capacity for

6 In 1950, the Americannationwide, all-commodity collective bargaining.

Agricultural Marketing Association (AAMA) Was organized as an affiliate

of the American Farm Bureau Federation (AFBF). Its state organizations

have been active in the formation of new bargaining associations.7

Developments in the last decade suggest an intensified interest

in farm bargaining. In 1968, the Agricultural Fair Practices Act of

1967 (5-109) was signed into law. It had been promoted by the Farm

Bureau. It identified unfair practices by handlers toward producers and

producer organizations. A wave of proposed national bargaining laws has

appeared in response to the perceived inadequacies of 5-109. Included

are the Mondale, May, and Sisk bills. Each proposed stronger rules to

require good faith bargaining on behalf of fruit and vegetable handlers.8

Recently, state legislatures have enacted more powerful bargaining

laws. Michigan has enacted the strongest legislation. Notable provi-

sions include compulsory membership in bargaining units accredited by

a board and compulsory arbitration after a specified date, but at the

beginning of a defined marketing period. Minnesota and Maine have

enacted similar legislation without the compulsory features. California

 

51bid., p. 12.

6

1976).

7Jack Armstrong, "Bargaining Through Associations. " In Harold

F. Breimyer (Ed. ) Bar ainin in A riculture (University of Missouri-

Extension Division-C911-June 19711, p.31.

8

Oren Lee Staley, personal interview (Corning, Iowa: May 12,

J. K. Samuels, "Legal and Legislative Aspects,"

. pp 27-8

 



has amended its marketing law to define refusal to bargain in good faith

as an unfair practice for growers and handlers. New York, Ohio, and

Pennsylvania legislatures have before them proposals similar to the

Maine and Minnesota laws. As part of this research, proposed and

pending legislation relating to farm bargaining will be discussed in

detail. This set of proposals and new laws signals a strong current

interest of some grower groups in legislation designed to facilitate

farm bargaining at both the state and federal levels.

Collective bargaining in agriculture is widely viewed as a zero-

sum game in which the decision to permit, endorse, or promote collective

bargaining by farmers is made at the expense of processors and/or con-

sumers. So viewed, the collective bargaining question is strictly an

equity issue. The equity issue is clearly important. As a society, we

value a fair game. But there is increasing evidence that broader impli-

cations of the question are now recognized. Armstrong, for example,

observes that collective bargaining is one of several price making

9
alternatives. The very existence of alternative mechanisms for price

determination suggests alternative sets of consequences. Hunwicz'

‘0 indicates some of theanalysis of alternative pricing mechanisms

dimensions by which alternatives can be evaluated. The "thickness"

(amount of information contained in the message) of a "message space"

 

9Jack H. Armstrong, "Requirements for Developing Information

Systems," in Proceedings of the 19th Annual Conference of Bargaining

and Marketing Cooperatives (Farmer Cooperative Service, USDA, 1975).

10Lenoid Hurwicz, "Optimality and Informational Efficiency in

Resource Allocation Processes," in Readings in Welfare Economics, ed.

by Arrow and Scitovsky (Homewood, Illinois: Richard P. IrWin, 1969).
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is traded off against the "compactness" (ease of transmitting) of a

message.

Hurwicz' notion suggests that some pricing mechanisms offer a

greater potential than do others for facilitating vertical coordination

between producer and processor. The problem of achieving vertical coor-

dination has long concerned those in the processing fruit and vegetable

industry. That concern has been enhanced with recent increases in levels

of canned and frozen food production and the rising demands for improved

quality of food products.

There are indications that the study of factors affecting vertical

coordination is attracting greater interest. Vertical coordination is a

central focus of North Central Regional Project 117, a study of the

organization and control of agriculture.

But even if interested parties recognize these "broader" implica-

tions of collective bargaining, what most ignore as they debate the issue

is the question of how different rules (laws) under which producers and
 

processors bargain will affect the behavior of participants and therefore

the equity, the information, the incentives, and, hence, the vertical

coordination within a commodity subsector. There is, as we shall see,

a wide variety of ways in which to design bargaining laws. Thus, the

effect of different rules upon behavior is a vital area of research.

Another question largely absent from the discussion of bargaining

legislation is that of design and workability of whatever laws are
 

passed. Study of existing and proposed bargaining laws reveals a past

lack of attention to this question. There is evidence that legislation

(e.g., Minnesota law) has been passed without recognition of the inter-

relatedness of different portions of a law. As mentioned later, it



appears as if politically palatable portions of the Michigan law were

selected for inclusion in the Minnesota law and others were left out.

Because portions included were related to those left out, certain

portions of the law are unworkable.

Another example is the 1975 version of the Sisk bill. It may be

unworkable because of ambiguities inherent in the definition of "major

areas of production," a key concept in the bill. Careless wording of

legislative provisions (as discussed in Chapter IV) can make it extremely

difficult to implement legislation.

Thus, the collective bargaining debate relates not only to the

questions of equity and rules of the game. It also affects information

flows, incentives, and vertical coordination. Differences in rules are

therefore important as is the question of how rules are designed and

whether they are workable.

There is never a policy vacuum with respect to collective bar-

gaining. It is impossible for state or federal legislatures to avoid

making a choice affecting it. To endorse some particular form of bargain-

ing legislation is to say that the performance achieved under that legis-

lation is expected to be the best that can be achieved. To reject all

fOrms of bargaining legislation and thereby to define property rights

in a manner which prevents or limits farm bargaining is to say that most

satisfactory performance will result from such actions. In either case,

a choice is made, and it is important that such a choice be an informed

one.



Research Objectives
 

For this reason, the overriding objective of this research is

that of providing a foundation upon which citizens, legislators, and

partisans can make more informed judgments about legislation for collec-

tive bargaining in agriculture. Subordinate objectives are pursued in

support of the primary aim.

The first objective is to describe the setting of collective

bargaining as well as the attitudes and behavior of participants. This

will be the substance of Chapter II, which is based upon primary data

collected through mail questionnaires and personal interviews with

bargaining association managers.

The second objective is to describe the legal framework of

collective bargaining in agriculture. Chapter III is devoted to this

objective. It provides a discussion of existing and proposed bargaining

legislation and of litigation surrounding collective bargaining laws.

The third objective, which is more analytical and most directly

related to the overall objective, is the subject of Chapter IV. It is

to evaluate alternative collective bargaining rules in terms of

sponsors' objectives and to suggest alternative means of achieving

those objectives.

The fourth objective is to evaluate collective bargaining under

workable legislation as an alternative to the free market and to do so

in terms of specific food system performance dimensions. This objective

is the subject of Chapter V. It is intended that this report, by des-

cribing the environment of collective bargaining, analyzing the rules

under which it is carried out, and evaluating it in terms of specific

performance dimensions, will provide insights which facilitate more



informed public and private choices and better design in bargaining

laws should they be a part of the public choice.

Performance dimensions to be discussed are system equity, sta-

bility, and vertical coordination. The equity dimension is concerned

with whether there is an equitable distribution of market power as

measured by alternatives open to buyers and sellers. The stability

dimension is concerned with whether price fluctuations are caused by

variations in supply and demand or by limited market information. The

vertical coordination dimension is concerned with the way that different

coordination mechanisms ("free" market and collective bargaining) har-

monize the various dimensions of product exchange (quantity, time, form,

and place utility). A detailed definition of vertical coordination as

a performance dimension is presented as a major part of Chapter V.

Approach to Research
 

Three major activities were carried out in the search for informa-

tion to achieve the stated objectives. These activities were: 1) a

review of the literature, 2) the use of a mail questionnaire, and 3) the

use of personal interviews.

The literature is listed in the bibliography

at the end of the body of this report. Major works are those of

Helmberger and H005, Cooperative Bargainingin Agriculture; Ladd,
 

Agricultural Bargaining Power; Roy, Collective Bargaining_jn Agriculture;

and Torgerson, Producer Power at the Bargaining Table. Several relevant

articles have also appeared in the American Journal of Agricultural
 

Economics. But most writing in the area has appeared in sumnaries of

proceedings at twenty national conferences of bargaining associations.
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These conferences are sponsored annually by the National Association of

Bargaining Cooperatives and the Farmer Cooperative Service of the U.S.

Department of Agriculture.

The review of literature provided an update with respect to

research previously conducted, the focus of research questions asked,

and the perspectives of people involved as managers, producers, proces-

sors, or observers of collective bargaining in agriculture. The review

indicated that academic research on the subject is largely void of

detailed, comprehensive descriptions of bargaining activities and par-

ticular associations involved. (Helmberger and Hoos' book11 is an

‘2 of theexception as is a descriptive piece by Biggs and Samuels

Farmer Cooperative Service of the U.S. Department of Agriculture.) In

general, the only detailed, empirical data were found in isolated

studies (Emerson Babb, et al.)13 of individual associations. Other

works were approached on a strictly deductive basis (George Ladd),14

aimed at summarizing the area (Ewell P. Roy)15 or dealt with special

 

11

12Gilbert Biggs and J.K. Samuels, Bargaining Cooperatives:

Selected Agri-Industries (Farmer Cooperative Service, USDA-Information

0'93,

13Emerson Babb, s.A. Belder, and C.R. Saathoff, "An Analysis of

Cooperative Bargaining in the Processing Tomato Industry," American

Journal of Agricultural Economics, 51 (February 1969), 13-25.

14George Ladd, Agricultural Bargaining Power (Ames, Iowa: Iowa

State University Press, 19641f'

1SEwell P. Roy, Collective Bargaining_in Agriculture (Danville,

Illinois: The Interstate Publishers and Printers, 197OTT'

Helmberger and H005, Cooperative Bargaining in Agriculture.
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topics (Randall E. Torgerson).16 For this reason, there is a shortage

of information upon which to conduct informed discussion with respect to

public policy on collective bargaining in agriculture. These weaknesses

in the literature point out the need for a broad but somewhat detailed

study of collective bargaining in agriculture.

This need provided the motivation for other research activities.

Thus, the second activity was to develop and send out a detailed ques-

tionnaire to be completed by managers or presidents of agricultural bar-

gaining associations.

To compliment the mail questionnaire, many bargaining association

managers were interviewed. The list of associations in Appendix 0

identifies those associations interviewed. Interviews were also con-

ducted with several associations which have ceased to bargain, with

representatives of three processing firms, with persons administering

laws, and with some interested observers.

Most interviews were conducted with association managers. A copy

of this questionnaire is included as Appendix C. A casual comparison of

the mail questionnaire with that of the interview questionnaire will

reveal almost total similarity. The reasons are: l) the questions

could be answered more completely on the open-ended questionnaire and

2) the open-ended questionnaire is really a springboard for in-depth

discussion of the most important questions related to the research

objectives.

 

‘6Randall E. Torgerson, Producer Power at the Bargaining Table

(Columbia, Missouri: University of Missouri Press,’l970).
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Scope of the Studied Population
 

While the research is oriented toward fruit and vegetables for

processing, it has included data from other commodities which do not fit

neatly into either category. Thus, data are presented on broilers,

filberts, and sugarbeets as well as processed fruits and vegetables.

There was no existing enumeration of bargaining associations.

Thus, it was necessary to identify the population. Lists of associations

provided by association managers, knowledgeable observers, and the Farmer

Cooperative Service, USDA provided a starting point for compiling a final

list.‘7 This list was reduced to 130 possible associations which, taking

into account multiple-commodity associations, represented a possible 230

commodity bargaining divisions.

Mail Questionnaires
 

In mid-November of 1975, questionnaires were sent to all identi-

fied associations. Responses to these questionnaires included; 1) infor-

mation that there was no such address, 2) notices that the association

was defunct, 3) replies that the association was not a "bargaining"

association, 4) completed questionnaires from associations that mainly

operated sales desks,and 5) a number of nonresponses. About ten

questionnaires from collective bargaining associations were received by

Christmas.

The process had eliminated many "nonbargaining" groups, but the

list of bargaining associations was still incomplete

 

17Specifically, Bob Brenneman, Indiana Agricultural Marketing

Association; Harold Hartley, American Agricultural Marketing Association;

Alton Rozenkranz, Wisconsin Agricultural Marketing Association; Jerry

Williams, Washington Agricultural Marketing Association; Ralph Bunje,

California Winegrape Growers Association; and Gilbert Biggs, Farmer

Cooperative Service, USDA.
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because of the nonresponses. In January 1976, the research was promoted

at the national bargaining conference in Washington, D.C. Those attending

were encouraged to complete their questionnaires.18 This promotion

prompted some responses and helped to "legitimize" the research. The

next step was to make personal phone calls to those who had not com-

pleted their questionnaires. This further reduced the number of

"possible" bargaining associations. At the same time, some associations

not on the initial lists were added and received questionnaires. Equally

important, the personal calls were very effective in terms of securing

responses to the earlier requests. Based on the best information that

could be gathered through this process, there are 33 agtjyg_bargaining

associations representing 75 different fruit, vegetable, and nut divi-

sions. Questionnaires were completed by 26 (or 78 percent) of these

associations representing 51 (or 68 percent) of the bargaining divisions.

Of those seven associations which did not respond, two indicated that

they preferred not to complete the questionnaires, but indicated a

willingness to cooperate with an interview. One sent printed matter on

its activities. 0f the remaining four associations, one was interviewed

but did not complete a Questionnaire, one manager indicated that he

would cooperate if time were available, and the other two just never

responded. These six associations account for eight divisions unre-

ported. The remaining 16 divisions are unreported either by large

associations who only reported on the "major" commodities or are

aggregated in the report of one association.

 

18Particular thanks are extended to Mr. Tom Moore, Administrator,

Michigan Agricultural Marketing and Bargaining Board; Dr. C. William

Swank, Executive Vice President, Ohio Farm Bureau Federation, Inc.; and

Dr. Randall Torgerson, Administrator, Farmer Cooperative Service, USDA.
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In addition to these responses, questionnaires were completed by

one broiler group, five sugarbeet associations, one defunct association,

and two nonbargaining associations. Of these responses, only data from

the broiler group and the sugarbeet associations are included in the

compiled data.

Personal Interviews
 

Upon receipt of the completed questionnaires, plans were made to

conduct personal interviews with as many association managers as

possible. These were needed to develop a more complete understanding

of l) the environment in which the associations operated, 2) the

managerial perspective from which the association manager acts, and

3) the questions which ought to have been asked but which may have been

excluded from the questionnaire. They were also needed to get answers

which may have been hard to provide on short, coded forms and to clarify

confusing answers and eliminate contradictory responses.

For the purposes of these interviews, the questionnaire in

Appendix C was developed. As an open-ended form, it is largely a re-

production of the mail questionnaire. Thus, as used, most of the

questions had complete or partial answers. In practice, actual inter-

views were reduced to eight or ten questions which would compliment the

mail survey and achieve the objectives listed above.

It was impossible to pursue all the questions one might have

wished to ask because there is a limit to how much time one can fairly

expect from the person being interviewed. Virtually always, the time

required to pursue all likely questions would have far exceeded a

reasonable time for the interviews, which actually lasted from one and

one-half to six hours.
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Obviously there came a time to choose which of the questions

would be pursued and how much time to spend on each. It would have been

especially difficult to establish a formal plan for such choices ahead of

time. The interviewer simply had to rely on his own judgment, frequently

trading off a question about the volume bargained or the percentage of

bargained sales going to particular use in order to permit the manager to

speak about his philosophy of bargaining, relationships with processing

cooperatives, the effect of market orders, bargaining laws, or other

"more important" questions.

On this basis, interviews were carried out with 30 of 33 active

associations and with past managers or officers of four inactive associa-

tions.19 Interviews were also conducted with other officers, government

personnel charged with implementation of bargaining laws, industry

observers, three proprietary processors, and a processing cooperative.

The findings of these interviews are incorporated in Chapter II.

The findings of this researcheffort are presented according to

the following format. In Chapter II, the setting of collective bargain-

ing in agriculture is described in a modified industrial organization

framework. The chapter summarizes the findings of the mail questionnaire

and elaborates on those findings with information gathered through

personal interviews.

Chapter III describes the legal framework for collective bargain-

ing in agriculture. It summarizes existing laws and proposals at both

state and federal levels. It also summarizes key points in litigation

 

19George Webster, New Jersey Agricultural Marketing Association;

Leonard Rizzutti, Walla Walla Vegetable Growers; Jeff Gain, Illinois

Agricultural Association; and one individual who asked to remain anony-

mous.
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surrounding that legislation. The chapter is based upon an extensive

survey of bargaining laws and upon the interviews with bargaining asso-

ciation managers and others involved.

Chapters II and III provide a descriptive foundation for Chapter

IV, which is an analysis of alternative rules for collective bargaining

in agriculture. That chapter examines individual rules, evaluates them

in terms of their objectives, and recommends modifications, which, based

[unwiexperiences under existing laws and upon interviews with managers as

well as those charged with implementing laws, are expected to make them

more workable and effective.

Chapter V is an analysis and evaluation of the consequences of

collective bargaining as an alternative to a "free market" in processing

fruits and vegetables. It concentrates on the consequences of the alter-

natives for equity, price stability, and vertical coordination. The

chapter draws heavily upon economic theory, personal interviews, and

mail questionnaire findings to conduct the analysis.

Chapter VI provides a summary, conclusions and some suggestions

for needed research.

Preceding the body of the paper is a brief note on terminology.

This will help to clarify some terms used frequently in the report.

A Note on Terminolggy
 

Several terms are used frequently in this thesis. The meanings

of these terms as used by the author are briefly discussed below for the

benefit of those familiar with the subject area as well as for initiates

in the field of collective bargaining in agriculture.
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Bargaining, Bargaining is a process participated in by two or
 

more parties, each having goods and/or services to exchange. There are

two and sometimes three dimensions to the process. First, there is an

unknown solution or set of terms upon which some level of exchange will

take place. This implies some rangg_of possible (acceptable) solutions

over which each party may agree to exchange. Second, there is a desire

by each party to maximize their welfare within some set of constraints

and over some set of alternatives. Third, depending upon the number of

characteristics of the goods or services to be exchanged and the con-

ditions under which exchange may take place, there may be many dimensions

to the discussion. As we move away from commodities in which alterna-

tive markets are well known and in which the qualities and conditions of

delivery are neatly specified, this third dimension of bargaining be-

comes increasingly important.

So defined, bargaining represents one of three broad kinds of
 

exchange. These are tributary, administrative, and bargained exchange.

They are discussed in some detail in other works. To some extent al]_

are found in every economy. The U.S. economy is characterized by the

latter where individual economic units are free to seek means of

maximizing their own well-being by bargaining with whomever they choose.

Collective bargaining. Collective bargaining takes place when
 

two or more economic units join together as one to bargain with one

or more other economic units. The subject of this thesis is

collective bargaining as opposed to individual bargaining in which all
 

of us participate.

Collective bargaining association. Because there are antitrust
 

laws which prohibit certain economic units from acting jointly to bargain
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with others, those who wish to bargain collectively with others may do so

legally only if they meet certain requirements which qualify them for

exemption from provisions of those antitrust statutes. Those require-

ments are specified in the Capper-Volstead Act of 1922. Collective

bargaining associations, as used in this thesis, are groups of agricul-

tural producers bargaining collectively, presumably under the protection

of that statute.

Successful bargaining, Successful bargaining, as used here,
 

does not refer to success in achieving bargaining objectives. It refers

to the capacity of collective bargaining associations to engage regular-

ly in bargaining with buyers, to reach some agreement, and to follow

through with exchange. It is a relative concept in that some associa-

tions are successful in reaching agreements more frequently than are

others. Measures of success are described in Chapter II.

Association-division. In the first portion of Chapter I, there

is a distinction between bargaining associations and divisions thereof.

Associations (mainly state affiliates of the American Agricultural

Marketing Association--AAMA) may bargain for more than one commodity

but have separate membership lists and bargaining committees for each.

These commodity groups are initially called bargaining divisions to

distinguish them from the parent association. In fact, the divisions

operate independently of one another although they may have professional

commodity division managers with responsibility to two or more divisions.

Because the "divisions" function largely as independent associations,

they are referred to as "associations" in succeeding chapters.

Growers, producers, and farmers. These terms are used inter-

changeably throughout the dissertation. They refer to individuals who
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produce bargained commodities and at one time have title to these

commodities whether or not that title ultimately passes through an

association to the buyer.

Processors. Those persons who bgy the commodity for the purpose
 

of changing its form and reselling it. They may be first handlers

although they may have others buy for them. In general, processors

are first handlers.

First handlers. The first person to take title to the commodity
 

as it passes from the producer or the association. This may be a pro-

cessor, a fresh shipper, or intermediate buyer. In general, first

handler is used in preference to processor when fresh shippers are

bargained with, as in potatoes and asparagus.



CHAPTER II

DESCRIPTION OF THE SETTING FOR COLLECTIVE

BARGAINING IN AGRICULTURE

The objective of this chapter is to describe the environment of

collective bargaining between producers and first handlers. The aim

of this description is to facilitate understanding of relationships

between bargaining parties and other elements of the food system. This,

in turn, is intended to improve our chances of predicting consequences

of changes in laws affecting collective bargaining. To meet these re-

quirements, a conceptual framework very much like the industrial

organization approach of Mason, Bain, and Scherer is employed.

The industrial organization approach is built around three con-

cepts or classifications of variables which characterize the setting,

activity, and outcomes within an industry. The concepts are structure,

conduct, and performance. Briefly, structure refers to the whole set

of constraints facing participants in economic activity; conduct refers

to the objectives participants pursue and the strategies they adopt in

doing so; and performance refers to specific consequences which flow

from given combinations of structure and conduct. The idea of organizing

material in this way is to map the boundaries (defined by structure)

within which participants operate, along with attempting to identify the

aims and strategies (conduct) of those participants so as to improve the

18
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chances of predicting the consequences (performance) of changes in

structure and conduct.

The Conceptual Framework and the Studied Variables
 

A very similar conceptual framework is used to present data

collected for this research. The adaptation of the industrial organiza-

tion model is discussed as the data are presented. For convenience, an

overview of variables discussed is presented below.

Structural variables are broken into four groups: institutional
 

structure, alternatives for sellers, alternatives for buyers, and other

elements of structure.

Variables considered in institutional structure are listed below.

1) Number of commodities for which the association bargains

2) Commodities for which the associations bargain

3) Value of bargained crops

4) Contractual arrangements among associations, members, and

handlers

5) Experience of associations in collective bargaining

6) Nonbargaining services provided by bargaining associations

7) Affiliation of associations with other cooperatives

8) Services provided through affiliation with other associations

9) Share of association membership located outside of the state

in which the majority of members reside

lO) Memberships in processing cooperatives by bargaining

association members

11) Decision control in the bargaining association

Variables included in alternatives for sellers are listed here.
 

l) Four-firm concentration ratios for buying firms

2) Number of area processors and the number of those processors

served by the association members

3) Importance of individual buyers to the association

4) Alternative crops for growers

5) Difficulty of transition to alternative crops

6) Number of crops processed by handlers sold to

7) Alternative actions for associations when handlers refuse

to bargain (short-run)

8) Alternative actions for associations when handlers refuse to

bargain (long-run)

9) Number and importance of processing cooperatives in markets

where bargaining associations operate
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These variables are included in alternatives for buyers.

1)

 

Total number of growers of the collectively bargained

commodity

Number of growers who are association members

Association membership trends

Sources of the raw product for those buying from the asso-

ciation or its members

Number of handlers producing some share of their raw product

needs on their own or rented land

Number of handlers producing some share of their raw product

and buying from the association or its members

The share of handler needs provided through handlers' own

production

The share of association members' production purchased by

firms producing their own raw product

Additional elements of structure are included in these
 

variables.

1)

2)

3)

The ownership of specialized capital

Production and marketing functions performed by

handlers

Extent of on-farm processing

Conduct variables are also broken into several subordinate

categories. These are: experiences in collective bargaining, approaches

to collective bargaining, the nature of the bargaining relationship, and

an overview on the managerial perspective or philosophies of bargaining.

Variables relating experiences in collective bargaining are

listed here.

Handler refusals to bargain with associations

Actions taken by associations when handlers refuse to bargain

The importance of particular actions as responses to a

failure to agree on terms of trade

Contract terms which are currently discussed, those the

association manager thinks should be discussed, and

those which are discussed as a result of efforts to bargain

collectively .

Kinds of prices bargained for by growers and handlers

Levels of grower and handler support for formula prices
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The following variables reflect approaches of association managers
 

to collective bargaining.
 

1) Goals of bargaining association

2) Information used in pursuit of association goals

3) Sources of information used in pursuit of association goals

Variables reflecting the nature of the bargaining relationship.
 

1) Bargaining association managers' characterizations of the

bargaining relationship with handlers

2) Bargaining association managers' specifications of obstacles

to the achievement of bargaining objectives

Four distinct philosophies of bargaining are developed and

discussed. These philosophies represent different managerial perspec»

tives and provide an overview of conduct by association managers.

Performance variables are listed below and make up the last
 

portion of Chapter II.

1) Benefits of collective bargaining to the association

as perceived by the association manager

2) Benefits of collective bargaining to the association as

perceived by the association's members

3) Changes in the occurrence of passed acreage since collective

bargaining began

4) Changes in quantities of output contracted since collective

bargaining began

5) Changes in growers' cropping patterns associated with

collective bargaining

6) Benefits accruing to producers and handlers as a result of

the collective bargaining relationship

7) Benefits accruing to nonassociation growers as a result of

the collective bargaining relationship

The remainder of Chapter II is devoted to a description of collec-

tive bargaining for the exchange of processing fruits and vegetables in

the United States. The presentation will include further development of

the industrial organization approach, an explanation of the variables

studied, the presentation of data, and discussion of the possible

implications of those findings.
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Structure

As used in this research, structure refers to the set of con-

straints within which growers, association managers, and first handlers

make decisions with respect to the exchange of perishable commodities.

In the industrial organization approach, structure variables refer to

concentration ratios, barriers to entry, vertical integration, product

differentiation, cost structure, and conglomerateness.20

The importance of these variables lies in the fact that they are

indices of the alternatives open to parties in the market. The number
 

of firms, the number of potential competitors, the number of alternative

suppliers, the number of competing products, and the number of ways to

absorb costs are other ways to interpret the same variables. They are

measures of opportunity sets--the options open to buyers and sellers who

determine prices, quantities, qualities, etc. of goods exchanged and

resources used. If we know what options are open to participants in

markets we wish to study, we improve our chances of predicting how they

will act. For this reason, the data-gathering process focused on factors

affecting the alternatives open to sellers and buyers. As we have seen,

the number of structure variables listed in these categories exceeds the

number listed by Scherer. What those new variables have in common with

the industrial organization approach is that they measure alternatives

open to participants.

Variables representing measures of institutional structure are

also presented. The reason is that collective bargaining institutions

are being studied. This requires: a) basic information about collective

 

20F.M. Scherer, Industrial Market Structure and Economic Per-

formance (Chicago: Rand McNally and Company, 1973), p. 5.
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bargaining associations and b) the assumption that the structure of

the associations themselves affects alternatives for growers or handlers.

For convenience, this discussion is presented first.

Finally, two structure variables which do not fit neatly into

any of the above categories are presented. They too may affect alterna-

tives for participants studied, but it is not clear for whom. For this

reason, there is a fourth category of structure variables.

Institutional Structure

This discussion will serve a dual purpose. In addition to des-

cribing key elements of institutional structure, it will more clearly

define the bargaining associations represented by all_of the data which

is presented in the descriptive chapter.

As indicated in the introductory chapter, thirty-one bargaining

associations completed the mail questionnaire. But this number is

deceptive since nine of these associations bargain for more than one

commodity and, in general, have separate bargaining committees for each

commodity. For the sake of distinguishing the multicommodity associa-

tions from their subordinate units, the latter will be referred to as

"divisions" for the time being. As the thesis develops, all of the

single commodity associations and the individual divisions will be re-

ferred to as bargaining associations since, for most purposes, they are

autonomous units. At the same time, managers may have responsibility

for several divisions.

1. Number of Commodities for Which

Individual Associations Bargain

 

 

In Table 1, the number of commodities bargained for by individual

associations is indicated. As can be seen on the table, associations
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bargained for as few as one commodity and as many as eight

commodities.

Table 1. Number of Commodities Bargained for by Individual Associations

 

Number of Associations Total Number of Divisions

Number of Commodities Bargaining for the Represented by Associations

 

Bargained for Listed Number of Bargaining for the Listed

Commodities Number of Commodities

l 22 22

2 2 4

4 2 8

5 3 15

6 l 6

8 __l_ a

Total Associations 31 Total Divisions 63

 

To summarize the table, 22 reporting associations bargained for

l commodity, 2 associations bargained for 2 commodities, 2 associations

for 4 commodities, 3 for 5, l for 6, and l for 8. These represent a

total of 63 bargaining divisions.

It is emphasized that all reporting associations did not report

on all of their divisions. Those divisions not reported are mentioned

in Appendix D. The reasons given for not reporting were that unreported

commodities were very much like those reported, unreported commodities

were "not very important," there was not enough time to report all

commodities, or a combination of those reasons.

2. The Commodities for Which the

Associations Bargain

 

 

A crucial component of institutional structure is the nature of

the commodity bargained for. Commodities vary by degree of perish-

ability and by supply response. The degree of perishability determines
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how fast a harvested commodity must be processed, the importance of time-

liness in harvesting, the need for special procedures in handling, and

others. These characteristics make vertical coordination more important.

At the same time, they affect alternatives open to growers. The greater

the demand for smooth coordination, the fewer the alternatives open to
 

growers at the time of harvest.

The difference in supply response is largely a difference between

annual and perennial crops. Its effect on grower alternatives is
 

apparent. Often it is prohibitively costly to move out of a perennial

crop in the short run whereas growers of annuals have more flexibility.

Its effect on buyer alternatives is equally clear. In the short run,

buyers must restrict their purchases to growers with existing stands of

perennials whereas new sources of annuals may be generated in a

relatively short time.

Because the nature of the commodity can affect participant

alternatives, it is important to be aware of variations therein as the

research progresses. Table 2 indicates the commodities for which re-

porting was done. These commodities are separated by annual, perennial,

and sugarbeets. They are not separated by degree of perishability

because the distinctions are a continuous function and classifications

thereof too arbitrary to be useful. References to the effect of

variations in perishability and their effects on coordination and,

therefore, grower alternatives will be made throughout the thesis.
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Table 2. Commodities for Which the Associations Bargain

 

 

Annuals Perennials Other

Beans (all types) 4 Apples 1 Sugarbeets 5

Beets l Asparagus 3 Broilers l

Cabbage (Kraut) 3 Cherries (Red Tart) 2

Carrots 2 Filberts l

Cauliflower 1 Grapes l

Cucumbers 1 Peaches (Cling) 1

Peas (Green) 5 Peaches (Freestone) l

Popcorn 1 Pears (Canning) 2

Potatoes 5 Plums l

Strawberries l Prunes l

Sweetcorn 6 Raisins l

Tomatoes 3 Raspberries (Red) 1

AggregateSZI 1

34 T6 6

 

In the data presentations which follow, the information on the one

broiler group is included in the figures for annuals. It has negligible

influence on the figures cited. The respondent left most of the question-

naire blank since the association had only attempted to bargain and had

little experience to draw upon and relate. The other groups, annuals,

perennials, and sugarbeets, are reported separately. The reason for

separating annuals and perennials has been discussed. Sugarbeets are

separated because their relationship to processors has historically been

quite different from producer-processor relationships in other crops.

Sugarbeet growers and sugar processors had some common interests while

the Sugar Act was in effect. The nature of this relationship is

 

2lFor one association, responses were aggregated on one question-

naire. That association bargains for baby limas, Fordhooks, broccoli,

cauliflower, cucumbers, peppers, potatoes, and spinach.
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adequately discussed elsewhere.22 They are separated because sugarbeet

associations have not had the same problems as those faced by other

associations. However, they have had a collective bargaining relation-

ship which, as we shall see, has had interesting effects upon vertical

coordination.

3. Dollar Value of Bargained Crops
 

Having seen the number of bargaining associations reporting and

having identified some important classifications by which to study them,

it is of interest to make some assessment of the dollar volume of

bargained sales by these associations.

Relatively little effort was expended to secure estimates of the

value of commodities sold on terms bargained by associations. There

were two reasons for this. First, it involved substantial time on the

part of respondents--time which could only be taken from their efforts

to respond to other questions which would provide information about how

the associations Operated, what they tried to do, the problems en-

countered in pursuing their aims, and other questions which were more

important than volume figures for dealing with behavioral issues.

Second, the effort expended in securing volume figures was not likely to

expose especially reliable data. The managers of associations bargaining

for annuals generally do not have good data on the volumes produced by

their members and less on quantities sold to outlets with which con-

tracts were bargained. Testimony to difficulties encountered in

 

22See for example, Economics of Sugarbeet Marketing, Marketing

Economics Division, Economic Research Service (USDA ERS-49, 1962). The

unique historical relationship between sugarbeet growers and handlers

is also discussed in the latter portion of this chapter.
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securing such data is seen in the difficulties faced by those associa-

tions applying for accreditation under the Michigan Agricultural

23 Further, even those associations whoseMarketing and Bargaining Act.

members have handlers check off marketing fees from payments to growers

for remittance to the associationdon't have especially meaningful data.

In one case, such an association was receiving marketing fee remittances

for only 30 percent of the estimated volume of sales by association

members.24 A probable explanation is that some growers market their

commodities under the name of a relative who is not an association

member.

Given these difficulties, the only aim of collecting data on

volume was to establish some lower bounds on the level of bargained

sales. While numbers reflecting the total value of commodities marketed

under collectively bargained contracts and associated funds would be

useful to have, they cannot be reliably estimated from the collected

data. Thus, the data on Table 3 only reflect extreme lower bounds

on volumes collectively bargained for in each of the crops listed.

Problems encountered in collecting estimates on the annual crops

are reflected in the slightly lower levels of response in that commodity

group. In the perennial crops, estimates were more easily secured

because associations often take title in those commodities and have good

records of transactions. Nonresponses in perennials were mainly from

 

23Part of the legal challenge to actions of the Michigan Agricul-

tural Marketing and Bargaining Board deals with the problem of verifying

that associations meet membership and quantity requirements under Public

Act 344. This litigation is discussed at the end of Chapter III.

24For reasons of confidentiality, the association is not

identified.
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Table 3. Value of Commodities Sold under Collectively Bargained

 

 

Contracts

. Respondents Reporting Average Total Standard

Cogm33;ty Value of Value Value Deviation

Year Commodities 5°]d (in thousands of dollars)
Respondents Reporting/Total

 

All Associations:

1972 25/56 or 45% 14,498 362,450 23,097

1973 30/56 or 54% 17,849 535,467 27,296

1974 32/56 or 58% 21,245 679,848 30,349

Annual Associations:

1972 13/35 or 37% 13,764 178,937 29,269

1973 17/35 or 49% 14,496 236,433 30,649

1974 19/35 or 54% 18,770 356,632 31,959

Perennial Associations:

1972 9/16 or 56% 8,047 72,427 6,937

1973 lO/16 or 63% 13,262 132,616 16,713

1974 lO/16 or 63% 14,582 145,824 17,560

Sugarbeet Associations:

1972 3/5 or 60% 37,029 111,086 10,819

1973 3/5 or 60% 52,139 156,418 8,201

1974 3/5 or 60% 59,131 177,392 35,544

 

those associations not taking title and encountering difficulties in

estimating bargained volume. In one case, a manager of-a perennial

association felt obliged not to divulge volume figures.

The figures on Table 3 may be compared to those secured by Biggs

and Samuels in 1971.25 This study covers more associations but excludes

citrus. Biggs and Samuels classified bargaining associations as fruit

groups and vegetable groups. They are classified here as annuals and

 

5 . . - , - . . ,
Gilbert 81995 and Kenneth Samuels, Bargaining Cooperatives:

331e1373 Agri-Industries, Farmer Cooperative Service, USDA Information
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perennials.26 Perennials are generally fruits (asparagus and filberts

are exceptions) and annuals are generally vegetables (strawberries are

exceptions). In Biggs and Samuels' survey, the average volume for 11

27
fruit associations was $8,294,511, while the average volume for eight

vegetable associations was $13,160,422.28 These figures tend to support

the estimates in Table 3 in which annual figures are comparable to

those for vegetables and perennial figures are comparable to those for

fruits in the Biggs-Samuels study.

4. Contractual Relationships between

Associations Members and Handlers

 

 

The discussion of difficulties in estimating values of bargained

crops raised the point that some associations take title to the commodity

for which they bargain while others do not. This is just one of several

important differences in contractual relationships among growers, their

associations, and handlers. Those contractual relationships constitute

another dimension of institutional structure which affects alternatives

 

26There are both deductive and inductive reasons for examining

annuals, perennials, and sugarbeets separately. A priori we would expect

the marketing of crops that can be planted annually to differ from

those which bear fruit for a number of years after a long period of

maturation. Further, casual observation of the data revealed that re-

sponses for perennials were often in marked contrast to responses for

annuals. Sugarbeets and their institutions had long been affected by

the Sugar Act, a fact which explains a generally high level of harmony

between beet growers and sugar processors. The effects of the dif-

ferences are discussed elsewhere in this paper. It is of interest to

observe happenings in the sugarbeet industry, however, because 1) there

are many lessons of nonprice bargaining in its experience and 2) the

industry no longer has the Sugar Act, a fact which reduces the depen-

dence of processors upon growers.

27Biggs and Samuels, p. 3.

288iggs and Samuels, p. 4.



31

facing participants in bargaining. For that reason, the major features

of those contractual relationships are discussed below.

An "approved, preproduction contract for growers" was used by 31

of the 56 reporting associations in negotiating with processors. In

addition, one association which would normally bargain for such a

contract reported "no agreement." Under these contracts, title passed

directly from the grower to the first handler. Upon arriving at a

bargained agreement, the association would send a "letter of agreement"

to growers. Alternatively, the handler would indicate in the contract

that it was already approved by the association or the association

would affix a seal of approval on the contracts themselves. (The

letter of agreement would simply indicate the minimum terms of contracts

upon which the members may sign.) These contracts were then signed prior

to planting. All but eight of the associations indicating that they use

such contracts were bargaining for annual crops.

"A written, magtgr_preproduction contract between association and

processor" was reported by 15 of the 56 associations. These are actually

"pre-harvest" contracts for the eight perennial associations reporting

that they used such contracts. Under these contracts, title is assumed

by the association and then passed to the handler.

In nine of the 56 cases, associations indicated that some combina-

tion of the alternative responses was appropriate. Typically, this

meant that part of the contracting responsibility was carried out by

growers as individuals. For example, growers would contract to deliver

a specific quantity of the commodity to the handler. The association

would then contract for price.
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To provide a better understanding of these relationships and to

illustrate additional factors in the contractual relationships which

establish alternatives faced by growers, their association managers,

and first handlers, brief summaries of major types of contracts are

developed below. These summaries are not intended to provide a complete

picture of contracts in use. They are intended to demonstrate an

appreciation for the effect of different contractual arrangements upon

alternatives open to and incentives faced by parties to collective

bargaining.

The Ohio Agricultural Marketing Association (OAMA) has a proces-

sing vegetable membership agreement which includes a provision for

collective bargaining. Upon signing a membership agreement with the

OAMA, the grower pays a fee which entitles him to marketing and produc-

tion information supplied in many forms by the OAMA staff. The member

markets as an individual with no obligation to market at the direction

of the association. He benefits from better market information.

If the board for the relevant commodity determines that the

commodity produced by association members and sold to a particular

handler is of “sufficient quantity" to "enable the association to bargain

effectively and if two-thirds of the member growers representing 50

percent of the free tonnage of the members growing for such purchaser

vote in favor ofbargaining, the Association "shall thereafter be the

exclusive sales agent" for those members unless, within 10 days, they

give written notice of their desire to control their own sales.

Once the collective bargaining process is triggered, those

electing to retain membership must sell their crop through or at the
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direction of the association. With one year's notice, either party may

terminate what is otherwise a self-renewing, lO-year contract.

After this point, bargaining and succeeding transactions reduce

to a three-step process. First, the association, through its member

marketing board, bargains for preproduction terms of trade with the

processor. Second, upon conclusion of the negotiations, the OAMA sends a

letter to its members. The letter indicates the terms of trade upon

which the member must sell his crop. Third, the growers then sign con-

tracts for quantities to be decided by grower and handler.

The Agricultural Bargaining Council (ABC) in Maine has membership

agreements committing growers to sign only "approved" contracts with

first handlers. If the association fails to secure a bargained contract,

growers may, upon a vote of the membership, be released from their

agreements.

The contracts are actually bargained by individual committees

which deal with particular firms. The directors of ABC attempt to

"equalize" those contracts among committees so that the contracts are

competitive. Once the contracts are approved by the directors, indivi-

dual growers determine quantities directly with the first handler.

The major difference between the arrangements of OAMA and ABC is

that OAMA begins as a marketing association and may become a bargaining

association. The key similarities are that terms of trade are estab-

lished before quantity is determined and that title passes directly from

grower to handler who, between them, determine quantity after terms are

set.

These similarities are common to contractual arrangements for

most associations which bargain for annuals. An exception is the
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arrangement that has been used by the Oregon-Washington Pea Growers.

That arrangement is briefly described in the discussion of arbitration

at the end of Chapter IV.

Contractual arrangements in perennials have more variety. Often,

the quantity to be exchanged is determined before terms of trade are

established. The implications of this contrast with annual associations

are discussed later. Selected arrangements in perennials are discussed

below.

In the California Canning Pear Association, the member declares

by June 1 the quantity he intends to sell for canning. The maximum

commitment he can make is based upon a three year average of his sales.

The commitment is to the association and not to a particular processor.

Grower commitments determine the quantity the association must try to

place.

Through contract, the association and the canners then determine

what quantities from which orchards will be purchased by which processors.

Thus, the association must be in a position to take title for the purpose

of delivery on contracts, but does not necessarily do so.

Price is then established through a two-step process. The asso-

ciation announces an opening price it believes to be reasonable. If

the price is accepted by one-third of the canners representing 45 percent

of the total quantity bargained for, it is the final price for all

handlers. If the offer is not accepted, a second offer is made by the

association. If that is refused, the dispute may be taken to court.

Until 1963, settlement was possible under a provision of the California

Civil Code 1729(4) which provided that, when the price is not determined

by contract, "the buyer must pay a reasonable price" and that "what is a
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reasonable price is a question of fact dependent on the circumstances of

the individual case.“ Now, under Civil Code 2305, provision is simply

made for permitting parties to conclude a contract for sale even though

price is not settled. There appears to be no explicit mechanism for the

resolution of a dispute.

If all of the committed crop is not sold on terms resolved in

this manner, it becomes necessary to pool. All growers share in the

pool, and their revenues are affected accordingly.

Members of the California Canning Peach Association sign a member

allocation form with a specific canner. The form commits acreage to a

specific processor, specifies some conditions of sale, and commits the

canner to purchase on terms negotiated by the association. Such forms

may be signed before or after negotiations have taken place, and they

may be multi-year contracts.

The association then negotiates a price through a procedure to

be prescribed in a master contract. (The price determination mechanism

was about to be changed at the time of the interview with Ron Schuler,

the association manager.) When combined with the member allocation

forms, the master contract incorporates the growers' commitments in

those allocation forms into the contract. (The master contract refers

explicitly to the member allocation form.)

If, after some date to be determined by the manager and the

directors, all members do not have a home for their crops, a pool is

triggered for the remaining tonnagg, Members without a place for their
 

crop share revenues received from custom packing or other outlets.

The pooling arrangement differs from that used in the canning

pear association. In peaches, the arrangement provides a greater
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incentive for individual growers to seek out a home for their crop. In

pears, the arrangement provides a greater incentive for the association

to do so. In both cases, the acreage to be bargained for is established

before negotiations take place. In peaches, however, the quantity

actually taken from members may be affected by the negotiations since

more member allocation forms can be signed after negotiations.

In the California Freestone Peach Association and in the Apricot

Producers of California, (1) growers "preference" tonnage to particular

processors. Preference forms are given to the association. (2) The

association offers those amounts to the processors. Processors say how

much they need (Statement of Needs). This may be used as a basis upon

which to divert fruit from one firm to which it is preferenced to

another to which it is not preferenced. (3) The association then

negotiates a price over the needed amount. There is no arbitration

provision. (4) If there is excess tonnage, the association works to

sell it from a pool composed of tonnage purchased from members with

a revolving fund.

This pooling arrangement differs slightly from those of the

canning peach and pear associations. The purchase of excess crops by

the association puts pressure directly on the association to find a way

to pack the remainder of the crop.

Another variation on contractual arrangements is that used by

those associations which operate under a quantity controlling market

order. The filbert, prune, and raisin bargaining associations do so.

The primary difference in contractual arrangements for these associa-

tions and the others lies in the fact that an industry advisory

committee determines the quantity in "domestic free tonnage" for which
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the associations will bargain. The associations then bargain for terms

of trade with the handlers. Placement of the bargained crop is not a

great problem since the advisory committee takes into consideration the

quantity that can be placed domestically in setting the free tonnage.

The way in which associations approach bargaining, the way in which

associations, cooperatives, and proprietary processors relate to one

another, and the role played by the industry advisory committees are

variables which make associations working under quantity-controlling

marketing orders differ significantly from one another. Thus, the

classification of the association in a group is only to point out how

quantity determination differs from that under contracts used by associa-

tions not working under marketing orders.

The preceding discussion of contractual arrangements is not de-

tailed or comprehensive. A complete analysis of contractual arrange-

ments is a likely area for further research. This summary was designed

primarily to illustrate the different kinds of incentives that are

placed upon grower members and their leaders'D when quantities are

determined both before and after bargaining and 2) when pooling arrange-

ments differ. These incentives will be referred to in Chapter IV.

If there is a generalization to be made from these responses

and particularly from the interviews, it is that l) in annuals, price

is determined on the basis of expected supplies, and actual quantity

is then a function of price and that 2) in perennials, aggregate

quantity is determined,specific quantities to exchange may be estab-

lished, and price is then a function of quantity. Where quantity-con-

trolling market orders are used, the effect of the decision on domestic

free tonnage on prices is considered, but actual price bargaining comes
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after that decision. The implication is that there is a much greater

range of possible terms of trade in annuals for a given year than there

is for perennials. A major reason is that before planting, there is

less information available in annuals about the amount that can and will

be produced in a given year.

In both cases, the bargainers are trying to agree on an equili-

brium price. When bargaining for perennials, they are speaking in terms

of what an existing crop is worth. They have more information with

which to decide on a reasonable price given knowledge of existing

supplies.29

Those bargaining for annuals can look at carryover, production

costs, consumer income, and other variables to project demand. But it is

difficult to know what growers will do and even more difficult to know

what buyers will take. Frequently during interviews with managers of

associations bargaining for annuals, it was pointed out that rumor and

uncertainty surrounding packing intentions made it difficult to settle

on terms of trade. An open-ended inquiry in the questionnaire asked
 

"What kind of information is most difficult to secure?” Frequent re-

sponses from managers of associations bargaining for annuals were

"carry over," "stocks on hand," or "packing intentions." Those accus-

tomed to using data sources for the fruit and vegetable markets will

say, "But wait, there are several sources of carry-over data." This is

acknowledged by managers. What they frequently question is the accuracy

of the data. This research cannot begin to inquire as to the degree of

 

29This dow not mean that it is easy to bargain for perennials in

a "long" year. It_35es mean that it is more apparent to all involved

that a relatively low price will be decided and that differences in bids

and offers are not as likely to be extreme.
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accuracy or how much it adds to the difficulty of finding an equilibrium

price. The frequency of complaints about carry over data do suggest a

need to examine the usefulness of existing sources, however.

The point is that the job of coming to an agreement in annuals

is harder than it is in perennials. Again this is different than

saying that it is easier to achieve bargaining aims in perennials. The

argument is that the distinction pointed out may help to explain why

there appear to be more stable bargaining relationships in perennials.

5. Experience of Associations

in Collective Bargaining

 

 

Bargaining experience is said by some to be a factor which ex-

plains stability in bargaining relationships and enhances the ability of

an association to achieve its aims. For this reason, managers were

asked to indicate how long their associations had bargained collectively.

There is also a general, descriptive interest in knowing how long

collective bargaining associations have been active in agricultural

markets. Table 4 summarizes the responses to the question "How long

has your association been involved in bargaining?"

Table 4. Associations' Experience in Bargaining

 

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

Average Experience 18.3 15.4 16.4 43.8

(years)

Standard 13.3 11.1 10.5 6.7

Deviation

Number of Asso- 55 34 16 5

ciations Reporting
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The sugarbeet associations have the most experience, a fact which

can be traced to the origins of the Sugar Act and which is discussed

elsewhere. While the data show that the average perennial association

is older than the average annual association, the fact that these data

are not weighted by the associations' bargained volume leads to an under-

statement of the case. The oldest association known (59 years) is a

very small association dealing in annuals, and one of the newest

associations is a small association dealing in perennials. The removal

of these "outliers" would show greater experience in perennials. As we

shall see, bargaining relationships between perennial associations and

their handlers are more stable than those between annual associations

and handlers. It is not clear whether this difference in experience

partially explains the differences in the nature of bargaining relation-

ships or if other factors are more important.

6. Non-Bargaining_Services Provided

by Bargaining Associations

 

 

one aspect of institutional structure needed for testing Mancur

30
Olson's argument that exclusive goods or services may be required to

build organizations which provide inclusive goods is the list of non-
 

bargaining services provided by bargaining associations. Compiled re-

sponses to an inquiry about such services are seen in Table 5.

 

30Mancur Olson, The ngic of Collective Action (Cambridge, Mass.:

Harvard University Press, 1965).
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Table 5. Nonbargaining Services Provided for Members by the Association

 

 

 

Aggregate Annual Perennial Sugarbeets

Information 42 27 12 3

Legislative '

Representation 30 15 ll 4

Fieldmen 32 19 10

Research . 26 15 8

Industry

Representation 17 7 9 1

Newsletter 41 24 13 4

Public Relations 33 19 12 2

Commodity Programs 20 13 5 2

Other 4 2 1

Number Responding 47 28 15 4

 

The functions listed above are performed with widely varying

degrees of formality and regularity. In terms of information, for

example, some associations have fairly sophisticated information storage

and data processing facilities with which they accumulate and analyze

market information for mailing to members. They may also have frequent

phone contact with members to provide outlook information. Some of

the information that is gathered may be exchanged with other associa-

tions as is done through the AAMA. This is done less formally through

other groups and personal acquaintances.

At an intermediate level, some association managers with small,

local staffs may provide brief reports on markets and prices. At the

least formal level, the association may simply provide growers with

someone to talk to who knows where information is and can discuss

total crop alternatives.
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Information provided by associations, whether transmitted

directly through market messages, newsletters, or monthly publications,

appears to be one of the key drawing cards for association membership.

It is potentially one of Mancur Olson's "exclusive goods" which helps to

explain why it is that many associations appear to have successfully

overcome the "free rider“ problem expected to keep bargaining associations

from growing or surviving. This function of exclusive services may

explain the recent decision of some associations to stop providing in-

fbrmation services to nonmembers. The desire of growers to possess

information relative to their total_cropping patterns at such "stress

points" as bargaining time is reflected in the frequent complaints of

association managers that growers who repeatedly refuse to become

members keep their (managers') phones tied up with questions about

"how's the bargaining going?"

7. Affiliations of Bargaining Associations

with Other Cooperatives

 

 

As mentioned above, information and other services may

come from sources external to the local bargaining association. These

sources may be very informal personal contacts of association managers

with other members; they may be through an amalgamated association which

meets periodically to discuss market outlooks and mutual problems; or

they may be through a formal structure such as the American Agricultural

Marketing Association (AAMA) which exists (for one reason)lx> exchange

market information on selected commodities.

These sources are of interest for the same reason as local

sources of services. If they appear to be especially important, they

may suggest that it is important for an association to look beyond its
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own immediate resources to secure member services needed to maintain an

association and to operate effectively.

The numbers of associations using some affiliation with other

cooperatives to provide its members with services and perform its

bargaining function are presented in Table 6. Farm Bureau affiliations

are listed separately because its AAMA is the most frequently mentioned

single source of services external to the individual association.

Table 6. Affiliation of Bargaining Association with Other Cooperatives

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Affiliated with AAMA 22 17 5

Other Affiliation ll 7 l 3

Total Respondents 33/55 24/34 6/16 3/5

 

The percentage of perennial associations drawing upon external

sources of information and services (37.5) was much lower than the per-

centage of annual associations (70.1). Those perennial associations

that did draw upon "external" services were those that 1) did not take

title to the crop (a service) and 2) did not bargain for a crap that

was highly specialized in a geographic sense.

These findings seem to support an earlier observation that

market information is "harder to come by" in annuals and to reflect an

effort by associations to deal with this problem by seeking external

sources of such information.
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8. Services Provided Throggh Affiliations

with Other Cooperatives

 

 

The preceding discussion of external sourcescfi’services for

bargaining association members proceeded largely on the assumption that

the primary kind of service needed was market information. The

foundation for this assumption is the set of responses to a question

about the nature of services provided through those sources. These

responses are summarized on Table 7.

Table 7. Services Provided through Affiliations with Other Cooperatives

 

 

Services Aggregate Annual Perennial Sugarbeets

Market Information 29 21 5 3

Technical

Information 9 5 l 3

Credit 1 1

Legal Services 9 5

Coordination of

Marketing Effort 14 10 2 2

Source of Agricul-

tural Inputs 6 5 O 1

Pricing

Recommendation 11 10 0 1

Other 1 O O 1

Total Responding 32 24 5 3

 

Again, information appears to be especially important currency

in the affiliation of associations. Market and technical information,

along with coordination of the marketing effort and pricing recommenda-

tions (clearly related to provision of information), are most

frequentlynmentioned.
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9. Share of Association Members Located

Outside of the State in Which Most

Members Reside
 

Many people criticize the concept of state bargaining legislation

on the grounds that commodity production regions are not neatly located

within state boundaries and that there are production areas scattered

among several states. They argue that state laws cannot be effective

because they do not affect growers outside the state and that associa-

tions within one state compete with those in other states. It is clear

that there is inter-regional competition among production centers for

several crops. The potato market provides a notable example. The

apple market provides another. The numbers of associations bargaining

for different commodities (Table 2) provide a partial measure of this

diffusion.

To measure the extent to which production regions cross state

boundaries, association managers were asked what percentage of their

members lived in states other than the one in which themajority of

their members resided. The responses of the managers to that question

are summarized in Table 8.

Less than one-third of the 52 association managers responding to

this question indicated that they had members located in other states.

Of those 15 responding positively, 10 reported that less than 20 percent

of their members resided out-of-state. Of these, 6 reported less than

10 percent out-of—state memberships.

The fact that out-of—state memberships are few and represent

relatively small shares of total membership is not a complete answer

to the issue which prompted this question.
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Table 8. Share of Association Members Located Outside of the State in

Which the Majority of Members Reside

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Range of Responses

in Percentage

Terms 0-40 0-40 0-34 0-33

Number of Associ-

ations Reporting

in Each Percent-

age Interval:

None ‘ 37 24 10 3

O<n<10 6 3 3 O

lO<nsZO 4 3 l 0

20<ns30 2 1 O 1

30<ns40 3 l l 1

Total 52 32 5 5

 

There are still several crops which are widely produced and complicate

local bargaining efforts. Sweet corn, peas, lima beans, and potatoes

are examples. The fact that association memberships are generally

limited to state areas may simply reflect high transaction and organi-

zation costs when memberships are widely dispersed.

10. Memberships Held in Processing

Cooperatives by Bargaining_

Association Members

Another dimension of institutional structure has to do with the

relationship of bargaining associations to processing cooperatives.

The importance of processing cooperatives in markets served by bargain-

ing associations is discussed here. It is of interest because we wish

to understand some of the interrelationships between bargaining
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institutions and processing cooperatives. Such an understanding is

needed to deal with questions about the design of legislation relative

to processing cooperatives. A first step in understanding is

description. Responses to the question, "Do any of your members belong

to processing cooperatives?" and to a request to estimate the number of

those members are summarized in Table 9.

Table 9. Memberships Held in Processing Cooperatives by Bargaining

Association Members

 

 

Annual Perennial

Associations Associations

(numbers are rounded off)

 

Average Association Membership 303 520

Average Number of Processing

Cooperative Members 42 81

Total Association Membership 9,087 8,321

Total Processing Cooperative Membership 633 730

Total Processing Cooperative Memberships

as a Percentage of the Total

Association Memberships 6.5% 8.7%

Number of Associations Reporting

Processing Cooperative Memberships ' l6 ' 11

Number of Associations Responding

to Questions 33 16

Percentage of Associations Indicating

, Some Members Were Also Members of

Processing Cooperatives 48% 69%
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Bargaining associations do not negotiate with processing

cooperatives on behalf of their processing cooperative members. Thus,

the question is raised “Why are processing cooperative members also

members of bargaining associations?" Three explanations for dual

memberships surfaced in the course of interviews with association

managers.

First, processing cooperative members benefit from the activity

of bargaining associations. The cooperative member's first payment is

generally about 60 percent of the commercial market value of the

comnodity involved. Where a bargaining association keeps the commer-

cial market value higher than it would otherwise be, the processing

cooperative member benefits. The bargaining association helps to

establish a "floor" under the final product price of the processing

cooperative's competitors, thereby increasing member returns for a

given level of output.

A second explanation for dual memberships which applies to some

associations in California is the fact that the California Canners

and Growers, a major processing cooperative, was formed by four

commodity associations, all of which eventually became bargaining

associations. They once required that processing cooperative members

also be members of the commodity association.

A third explanation which applies mainly to annuals is that

many annual associations reporting dual memberships were simply indi-

cating that their members held memberships in processing cooperatives

for otngr_commodities. This was only rarely the case in perennials.

The first two factors partially explain the existence of dual

memberships in processing and bargaining associations. While they are
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credible explanations, their relative importance requires further

research with members before firm conclusions could be made.

11. Decision Control in

Bargaining Associations

 

 

An institutional variable of great importance relative to

charges by critics of collective bargaining in agriculture is that of

who really decides what course of action the association will take.

Are those who make major decisions responsible for those decisions?

To get a measure of who controls the major decisions with respect

to terms of trade, managers were asked two questiOns. The first was

"Who presents the association position in bargaining?" The other was

"Who makes the final decision on whether to accept terms of a contract?"

Responses to the first question are summarized in Table 10.

Table 10. Persons Presenting the Association Position in Bargaining

 

 

All Annual Perennial Sugarbeet

Associations Associations Association Associations

 

Bargaining

Corrmi ttee 18 13 3 2

Executive Secretary "

or General Manager 26 14 10 2

Commodity Division

Manager 5 2 3

Other 3 2

Total Responding 52 31 16 5

 

The larger the association, the more likely it is to rely upon a

professional employee to present its position. This is to be expected

since the larger associations are more likely to have a professional
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employee. This explains why the perennial associations, which are

generally larger and older, rely far more frequently on such a person.

* Given a professional manager, it seems logical to use him to

present the association position since he is more likely to have the

time to gather and develop information required for bargaining.

Because the professional employee frequently plays this role, he has

some control over what position will be taken even though he develops

that position in consultation with a board of directors or a bargaining

committee.

Based upon responses to a question about who has final decision

control, however, it appears that in all cases, the girggt_control is in

the hands of someone other than the manager. Managers were asked the

open-ended question "Who makes final decisions on whether to accept or
 

reject terms of trade?" The responses were easily classified and are

presented in Table 11.

Table 11. Persons Who Make the Final Decision on Whether to Accept

a Contract

 

All Annual, Perennial Sugarbeet

Associations Associations Associations Associations

 

Board of Directors 31 18 8 5

Bargaining Committee 8 5 3 0

All Members Vote 12 10 2 0

Association Manager 0 0 0 0

Number Responding 51 33 13 5
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While the association manager does not have final decision author-

ity in any of the reported cases, it was clear from the interview process

that managers could be very influential with the bargaining committee or

board of directors. Some managers are such strong leaders that the

board or committee may routinely accept their recommendations. One

manager indicated that the board had recently given him formal authority

to act unilaterally in accepting final terms. A few managers have been

given such authority on a more informal basis.

Other managers are obliged to actively “sell" their directors on

particular proposals. Still others mainly present directors with their

assessment of choices to be made.

The influence of the association manager is varied. At the same

time, association members or their directors always have ultimate de-

cision authority. Even those managers who have been given decision

authority in accepting contracts readily indicate that the authority is

theirs as long as the members are satisfied with their use of it. It

can therefore be argued that, to the extent that directors or committee

members reflect the views of association membership at large, final

control of bargaining associations is with those who reap the conse-

quences of their actions. At the same time, the role of the associa-

tion manager in control of the association merits more research.

The preceding discussion of the institutional structure of bar-

gaining associations provides the reader with fundamental descriptive

data on the commodities for which associations bargain,.their experience,

and the value of the commodities for which they bargain. Additional

descriptive data and summaries provided some insight into factors in-

fluencing the incentives placed upon grower members as individuals or in
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groups and their managers. These factors included the nature of the

commodity, contracts employed, nonbargaining services provided by asso-

ciations and cooperatives with which they are affiliated, dual member-

ships in processing and bargaining associations, and the allocation. of

decision control within the association.

These variables primarily (not exclusively) affect the dynamics

of decision and control within the association. The allocation of

rights and privileges internal to the association is most directly

affected by such factors.

In the remainder of the discussion of structure, issues of

decision and control and of alternatives open to parties

primarily (not exclusively) external to the association, are

discussed. Some of the variables are traditional in industrial

organization research. Others are adapted for the purposes

of this research. .flll.°f the market structure variables which follow

aim to provide indices of the alternatives open to growers and handlers.

Accordingly, this segment of Chapter II is divided into two parts under

market structure: Alternatives for Sellers and Alternatives for Buyers.

Market Structure: Alternatives for Sellers

1. Four-Firm Concentration Ratios for Buyers
 

Four-firm concentration ratios are the most commonly used measure

of market structure. By specifying the share of purchases, value added,

employment, assets, etc., attributed to the largest four firms in a

market or industry, they are presumed to reflect to some degree the

concentration of market power. The concept of the concentration ratio

and its inherent weaknesses are discussed by Scherer.3]

3'lScherer, Industrial Market Structure and Economic Performance,

pp. 50-57.
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In spite of some of the alleged weaknesses of the concentration

ratio as a measure of market power, it seems a useful measure of market

alternatives for producers of agricultural products. Both the research

of the National Commission on Food Marketing32 and that of Lanzilotti33

provided industry level concentration ratios relevant to various commod-

ity subsectors. These were not adequate for the purpose of this

research since the "relevant markets" for bargaining associations and,

especially, individual growers were much smaller than those reflected

by industry ratios. To describe alternatives open to individuals and

associations, a new set of concentration ratios was needed.

To develop these ratios, managers were asked "What percentage of

the area's output is purchased by the largest four processors?" The

author was concerned initially with how to phrase the question. As is,

it appeared ambiguous. What is "the area?"

An alternative approach was to define some specific geographic

boundary for the market. This alternative was rejected because the

suggested boundary could have complicated the question, confused the

respondent, and made no sense to someone close to the market.

For this reason, the managers were permitted to define the

"market area." In virtually all cases, they did so easily. This seems

to suggest that the managers had a clear concept of the relevant market.

In cases where managers were confused or uncertain as to how to respond,

 

32National Commission on Food Marketing, Organization and Com-

petition in the Fruit Vegetable Industry (NCFM Technical Study Number 4,

June 1966), pp. 180-3, 221-3.

33Robert F. Lanzillotti, "The Superior Market Power of Food

Processing and Agricultural Supply Firms,--Its Relation to the Farm

Problem," Journal of Farm Economics, 42 December, 1960.
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they usually left the question blank or commented on their confusion.

Thus, the author is generally satisfied with the concentration ratios

secured. They are reported in Table 12.

The data confirm what most would predict--that growers of fruits

and vegetables for processing frequently have very limited market

alternatives for their crops. For 19 of 47 associations, the top four

firms purchased more than 90 percent of the area's production. About 75

~percent of the associations (34 of 47) indicated that the top four firms

purchased more than 70 percent of the area production.

These data still understate the degree of buyer concentration for

the individual grower. The concentration ratios in Table 12 are based
 

upon a relevant market for the association. The association may cover

an entire state and have several local bargaining committees representing

area growers in dealing with a local handler. Thus, the relevant market

for individuals is smaller on average than those reported by managers

and, therefore, still more concentrated. Growers as individuals have

still fgwgr_alternatives.

The point is that an assumption of the purely competitive model

(many buyers) is not remotely appropriate in the producer, first-handler

markets studied. Seller alternatives are restricted.

2. The Number of Area Processors and

the Number of Those Processors Served

by Members of the Association ‘

 

 

 

A more complete picture of market structure is provided by data

on the total number of processors in the market areas served by

associations and the share of those firms with which the associations'

members deal. These data reflect cases in which there is absolute
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concentration (one handler in an area) and where there are many relative-

ly small handlers.

Two questions were asked. 1) How many processors of the commod-

ity are located in the geographic area served by your members? 2) To

how many of these processors do your members make deliveries in a typical

year? A summary of responses to these questions is presented in Table 13.

Table 13. Number of Processors to Which Association Members Deliver and

Number in Area Served by Association Members

 

 

Number of Associations

 

Aggregate Annual Perennial Sugarbeet

Number of Firms to Which Association Members Deliver:

l 10 6 l 3

2 3 2 O 1

3-4 4 2 l 1

5-10 19 12 7 0

11-20 10 5 5 0

More than 20 __ji __;3 __;L __11

50 30 15 5

Number of Firms in Area Served by Association Members:

1 10 6 1 3

2 3 2 0 1

3-4 4 2 0 1

5-10 19 10 8 0

ll-20 10 6 5 0

More than 20 __4_ 4 __j_ __11

50 30 15 5
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These data indicate that the four-firm concentration ratios

understate the degree of concentration that actually exists in some

markets. In ten market areas, only one firm dealt with the association.

In thirteen markets, there were two firms or less.

There is also a variation in the frequency with which high con-

centration ratios appear in annuals, perennials, and sugarbeets. They

are much more common in annual crops and sugarbeets than in perennial

crops. The implication is that, as individuals, growers of annuals and

sugarbeets have fewer market outlets than do individual growers of

perennial cr0ps.

3. Importance of Individual Outlets

to Bargaining Associations

 

 

Another way of looking at market alternatives for the associa-

tion is to study the importance of individual outlets. Such data
 

provides a measure of the importance of individual alternatives to the

association and a more refined measure of firm concentration levels at

the same time.

To secure estimates of the importance of individual handlers to

associations, the questionnaire asked managers to list percentages of

association business going to the largest handler, the second largest

handler, etc. Their responses are summarized in Table 14.

These figures are consistent with the preceding measures which

indicate high levels of concentration in markets facing growers as

individuals and in associations. Again, the concentration levels appear

to be quite a bit higher in annual craps than in perennials. On

average, the largest outlet took 43.2 percent of association members'
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Table 14. Average Importance of Individual Outlets to Association

 

 

 

Average Impor- All Annual Perennial Sugarbeet

tance of Associations Associations Associations Associations

Largest Outlet 47.1 43.2 36.6 83.4

2nd Largest Outlet 19.9 18.1 22.4 29.0

3rd Largest Outlet 13.2 12.4 14.9 15.0

4th Largest Outlet 9.7 9.5 10.9 5.0

5th Largest Outlet 7.9 7.9 8.1 5.0

 

production in annuals and 36.6 percent in perennials. (High concentra-

tion levels were well known in sugarbeets.)

AThe statistic used in Table 14 is of limited value in that it is

just an average of percentages estimated by association managers. Those

percentage figures are not weighted in any way to reflect the volume of

the association reporting. Such weighting may change the concentration

levels listed. Thus, they should be read with this caution in mind.

4. Alternative Crops for Growers
 

When markets are highly concentrated--when alternative outlets for

a particular commodity are limited--growers may consider planting

alternative crops. This is one of the disciplines imposed upon the buyer

in a free market. Thus, to get a more complete measure of alternative

markets for sellers, association managers were asked which other crops

34
could be produced by member growers. The responses of association

 

34It is clear that the number of crops which could be grown is

very large if the prices are right. If the price of peas were high

enough they could be grown on pastureland. But those alternatives re-

ferred to here represent the crops normally grown as alternatives to the

bargained commodity.
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managers to the question are seen in Table 15.

Table 15. Alternative Creps for Growers of the Bargained Commodity

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Average Alternatives 2.8 3.8 1.1 .5

Range of Responses 0-9 1-9 O-4 O-l

Number Listing

Alternatives 30/31 20/20 9/9 1/2

 

Predictably, responses indicated that there were more alternative

crops for the growers of annuals. This is not due to the suitability of

soil, water resources, or climatological factors as much as to the dif-

ficulty of transition to another crop. This is clearly difficult in the

case of all perennials. Removal of an orchard is a costly and drastic

step. These observations raise a question of the difficulty of transi-

tion in all craps.

5. Difficulty of Transition to

Alternative Crops

 

 

All managers were asked in the questionnaire "would it be diffi-

cult to make this transition?" Their responses are summarized in

Table 16.

The difficulty of transition to other crops was generally ex-

plained in terms of the commitment of specialized assets to the produc-

tion of current crops. In the case of perennials, the trees them-

selves are specialized assets. In the case of potatoes and sugarbeets,

the assets are harvesting equipment owned by growers. The many
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Table 16. Difficulty of Transition to Alternative Craps

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Yes, It Would be

Difficult 15 5 8 2

Number Responding 40 26 12 2

 

responses in Table 16 which indicate that transition in annuals is not

difficult come from growers of sweet corn, peas, and lima beans for

which handlers generally own the harvesting equipment.

6. Other Crops Processed by Handlers
 

Although growers appear to have some latitude in their selection

of crops to grow, this does not mean that their market alternatives are

extended. The reason is that handlers frequently process other crops.

Thus, to produce a different crop is not necessarily to produce for a

different firm.

To secure a measure of local diversification by handlers, managers

were asked how many crops were purchased by the processors with which

their members dealt. The responses to that question are summarized in

Table 17.

On the average, handlers appear to have at least as many options

for buying as producers do for growing and selling. If the alternative

crop must be sold to the same firm that buys a grower's current crop,

the alternative provides little in the way of market leverage. This

limits the impact of the argument that growers dissatisfied with the

rewards for producing one commodity can simply grow another, thereby



61

Table 17. Number of Other Crops Processed by Handlers

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Average Number of

Other Crops

Purchased 3.8 3.9 4.6 0

Range of Responses 0-8 0-8 0-8

Number Responding 44 27 14 3

 

imposing discipline upon the handler. In some regions, the argument

applies since grain crops are alternatives.

Growers, as individuals, do have limited market options which

have been associated with the structure of those markets. This is

one reason why growers have formed the bargaining associations with which

this research is concerned. Those associations represent a change in

the structure of these markets. Such a change is aimed at reducing the

alternatives open to the handlers themselves. It aims to make the

growers function as a unit. Even then, as we shall later see, growers

have sometimes encountered difficulties, mainly in securing "recogni-

tion" or "good faith” in bargaining. A more complete picture of alter-

natives for sellers requires an examination of those alternatives under

the market structure as modified by bargaining associations.

7. Alternative Actions for Associations

When Handlers Refuse to Bargain (Short Run)

 

To determine what alternatives were available to growers when

or if a handler refused to bargain with them as an organized group, mana-

gers were asked what their growers could do in the short run (one year

or less) and in the long run (more than one year) if such a refusal were
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encountered. To begin with, interviews with managers of established

perennial (west coast) associations frequently reacted as if the ques-

tion were largely irrelevant to their situations. Their position was

that, when a few buyers take all or most of the crop and when a large

association is charged with placing most of it, neither side can "refuse

35 This attitudeto bargain." Both sides have far too much to lose.

accounts for several completely negative responses to these alterna-

tives. Some of the alternatives, particularly custom packing, are used

when all of a crop cannot be placed, however.

The other alternatives were real to those associations that had

encountered difficulties in securing recognition or reaching agreement.

Their responses are seen in Table 18.

The classification "other" represented the planting of other

crops, the use of an arbitration provision, or, in sugarbeets, the use

of a fair price hearing (gone with the Sugar Act). The option to "ship

to another market" was generally applicable to commodities that have

fresh uses. "Custom processing" has been used by some associations

which have a pooling capability or, in one case, its own facilities.

The option to leave a crop in the field is really more applicable to

perennials since growers of annuals rarely plant before they have a

contract.

It is unlikely that most of these options would be used exclusive-

ly. As we shall see in a later discussion of conduct, the use of the

alternatives is mixed.

 

35Ronald Schuler, President, California Canning Peach Associa-

tion, personal interview, Lafayette, California, April 5,1976.
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Table 18. Alternative Association Actions in the Face of Handler

Refusal to Bargain--Short Run

 

 

Alternative,

 

Short Run Aggregate Annual Perennial Sugarbeets

Leave in Field 11 4 6 1

Custom Process 16 8 8 0

Ship to Another

Market 18 10 8 O

Other Local

Processors 15 9 6 0

Other 23 17 2 4

Respondents 53 33 15 5

 

8. Alternative Actions fOr Associations

When Handlers Refuse to Bargain (Lonngun)

To determine what long-range adjustments may be expected if the

bargaining relationship failed to develop, managers were asked about a

similar set of alternatives. Table 19 indicates their responses.

Some of the responses were clearly similar or identical to those

for the short-run alternatives. Whether these are really yjapla_long-run

alternatives is a matter of speculation which really requires further

study of individual cases. The large number of responses, indicating

the production would be discontinued, can be interpreted as a set of

. judgments that the production and marketing of the commodity would

undergo some major changes in the absence of a viable collective

bargaining relationship.
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Table 19. Alternative Association Actions in the Face of a Handler

Refusal to Bargain--Long Run

 

 

Alternative,

 

Long Run Aggregate Annual Perenn1al Sugarbeets

Discontinue or

Reduce Production . 30 21 5 4

Custom Process 15 6 9 0

Ship to Another

Market 18 10 8 O

Other Local

Processors 16 10 6 0

Respondents 54 34 15 5

 

9. Number and Importance of

Processing Cooperatives

 

 

For some growers in some markets, membership in a processing

cooperative is an alternative means of marketing the crop. It may be

considered as an alternative means of vertically coordinating a parti-

cular commodity subsector and currently competes with bargaining asso-

ciations to represent growers in some areas. The choice to market

through a processing cooperative requires a commitment of capital to

the processing function. It requires that the grower do more than pro-

duce and organize to sell his crop.

Managers were asked to indicate whether there was a processing

cooperative in their market areas and, if so, how much of the area's

production was handled by that cooperative. Their responses are seen

in Table 20.
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Table 20. Number and Importance of Processing Cooperatives in

Bargaining Association Market Areas

 

 

All Annual Perennial

Associations Associations Associations

 

Percentage Share of Area

Production Handled by

Processing Cooperatives:

0-10% 3 l 2

11-20% 9 5 4

21-30% 3 l 2

31-40% 4 2 2

41-50% 2 O 2

Number of Associations

Reporting Processing

Cooperatives in Their

Market Areas ' 21 9 12

 

It is significant that 75 percent (12 of 16) of the perennial

associations reported processing c00peratives while only slightly more

than 25 percent (9 of 34) of the annual associations reported processing

cooperatives. Coupled with the fact mentioned earlier that perennial

associations are older and that it is not easy to move into another

commodity from perennials, the preponderance of processing cooperatives

in perennials begins to suggest that there has been a longer and stronger

felt need for collective action in perennials. This theme will be

developed further as the report progresses. The point with respect to

alternatives for sellers is that the nature of the product (the fixity

of the assets required to produce it) affects grower alternatives and

their incentives on groups and individuals. This raises a behavioral

question that will be discussed in the section on conduct.
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Market Structure: Alternatives for Buyers

Up to this point, the discussion of market structure has been

developed from the perspective of the individual growers and the

associations they form. In what follows, an attempt is made to des-

cribe market structure from the handler's perspective. (This is not to
 

say that it will be described as perceived by the handler.) The

strategy here is to develop a view of the alternatives open to handlers

in the same way that alternatives open to growers were discussed.

1. Total Number of Growers of the

Collectively Bargained Commodity

 

No attempt was made to secure concentration ratios for growers.

Because there are so many growers, such ratios would be very low and

serve little purpose. The most useful analogue to the four-firm

concentration ratios used by handlers is simply that of counting the

growers from which handlers can buy. Managers were therefore asked to

estimate the total number of growers selling to the handlers with which

their members deal. Table 21 summarizes their responses.

Table 21. Total Number of Growers Selling to Handlers to Whom Members

Deliver

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

Range of Responses 15-3300 15-1600 80-3300 30-2525

Average Response 730 423 1157 1294

Standard Deviation 790 448 997 984

Total Growers 36,523 12,703 17,350 6,470

Number of Associa-

tions Reporting 51/56 30/35 16/16 5/5
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These are the grower numbers facing processing firms in the

absence of a collective bargaining arrangement or processing cooperative.

It is easy to see the advantage of being a buyer in such a market.

There are many alternatives. If one grower does not wish to sell on

your terms, there are many more who will.

2. Number of Member Growers Who

Are Association Members

 

 

Substantial shares of these growers are represented by bargaining

associations. The numbers, by association category, are presented in

Table 22.

Table 22. Total Number of Member Growers

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Range of Responses 9-2500 9-1700 50-2000 30-2500

Average Response 467 303 520 1286

Standard Deviation 557 356 505 974

Total Members 23,838 9,087 8,321 6,430

Number of Associa- .

tions Reporting 51/56 30/35 16/16 5/5

 

Memberships represented the greatest share of the estimated

grower population in sugarbeets (99.6 percent). Numbers reported for

sugarbeets do not represent membership in the same sense as do the

numbers for the other associations. In sugarbeets, the "memberships"

reported reflect the number of people who pay voluntary marketing

fees. (These are checked off unless the grower goes out of his way to
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get the deduction back.) An explanation for this high level of parti-

cipation lies in the origins of the Sugar Act. Processors actively

sought grower support for grower associations and willingly did what

they could (including making voluntary deductions and remissions) to

help them. At that time, processors needed political support from

growers (with whom they had joint interests because of participation

plans) in getting the Act which restricted quantities of sugar to

levels which would not depress prices. Thus, the "memberships" are not

based upon membership agreements which commit growers to market only on

bargained terms. One major sugarbeet association now has 80 percent of

its growers signed to the latter type of membership agreement. Rela-

tions between sugarbeet associations and processors may also be expected

to change the longer they work without the Sugar Act and the fewer their

common interests. In this regard, it was mentioned earlier that one

request by the Great Western Sugar Company in this year's dispute with

the Mountain States Growers was that "there will be no automatic

deduction for dues to grower marketing associations."

More than 71 percent of growers of annuals were represented by

associations. Bargaining associations represented 47.9 percent of

growers in perennials. As is reflected in the data on processing

cooperatives, growers of perennials used processing cooperatives more

than do growers of annuals. (There is great pressure to insure a home

for perennial crops over time). This is a partial explanation of lower

percentages of memberships in associations bargaining for perennials.
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3. Association Membership Trends
 

The direction of membership trends is generally upward in absolute

terms while the absolute number of growers is generally decreasing.

These trends are reflected in responses to the question, "Has the number

of members in your association changed in the last five years?" The

responses are summarized in Table 23.

Table 23. Association Membership Trends During Last Five Years

 

 

 

No
Increase Decrease No Change Response

Aggregate 34 1] 6 5

Annuals 24 1 5 5

Perennials 10 5 1 0

Sugarbeets 0 5 0 0

 

Where respondents indicated an increase in membership, they

generally attributed the increase to the information services by the

association. Where there were decreases in membership, managers fre-

quently observed that the decrease was common to the industry as a whole.

Farm numbers were simply decreasing. The fact that membership increases

were more common in annuals (24 of 30 responses) than in perennials

(10 of 16 responses) may be explained in part by two factors. First,

perennial associations are typically older and more established than

are the associations for annuals. Second, because there is a pro-

cessing cooperative alternative, fewer growers needed or sought another

fbrm of collective action.
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Buying from the Association or Its Members
 

Just as individual growers have alternatives to dealing with

handlers, handlers often have alternatives to dealing with the bargain-

ing associations. To extend the understanding of alternatives open to

handlers, the questionnaire asked managers to estimate the importance of

alternative sources of the raw product.

seen on Table 24 which reports responses to that question.

The alternatives included are

Table 24. Sources of Raw Product for All Handlers Dealing with the

 

 

 

Association

Source All Annual Perennial Sugarbeet

Associations Associations Associations Associations

Handlers'

Production 7.2%* 6.0%* 9.0%*

0-25% O-lO%_ 1-25%

(10) (6) (4)

Open Market 17.8% 11.4% 26.8%

5-45% 5-35% 10-45%

(12) (7) (5)

Association

Production 68.9% 68.8% 62.2% 98.0%

10-100% 10-95% 25-85% 95-100%

(47) (27) (16) (4)

Other Sources 29.1% 28.4% 38.5% 2.7%

1-90% 5-90% 20-60% 1-5%

(35) (22) (10) (3)

 

*

Figures 1nd1cate average 1mportance, range of importance in

percentage terms, and the number of associations reporting some impor-

tanCE .

When reading the table, it is important to remember that the

average figures reported are only for those associations reporting and

not for all associations. Thus, the average importance of 7.2 percent
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for handlers' reliance on their own production applies only to the ten

associations reporting that their handlers produced their own. (This

explains why percentage figures for all sources sum to well over 100

percent.)

It should also be mentioned that some managers thought of their

own members' sales to handlers as "open market." In such cases, the

quantities were re-classified in association production even though

the association never took title to the crop. It is noted that open

market sources were far less common in annual crops where contracts are

generally required before a crop can be financed.

These figures reflect the average importance to all_handlers

dealing with the association. Thus, for individual handlers, the

ranges go well beyond those listed.

"Other sources" almost always refers to contracted production with

nonmembers of the association.

Handlers' own production refers to quantities grown at the direc-

tion of handlers on their own, leased, or rented land. The nature of the

legal and financial arrangements associated with such production was not

studied in detail. The data on handlers' own production was of

interest, however, because of the concern that led the state of Wis-

consin to pass a law which ties minimum payments to growers to the

average cost of raw product production for handlers. For this reason,

the extent to which handlers produce their own raw product is dis-

cussed in greater detail below.

These data indicate that, for some handlers, there are important

alternatives to dealing with bargaining associations. But to the

extent that associations succeed in representing growers collectively,
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they successfully reduce the range of options Open to handlers.

5. Number of Area Handlers Producing

Some Share of Their Own Raw Product Needs

The first of several questions asked of managers about handlers'

efforts to produce their own raw product dealt with the total number of

area processors engaging in the practice.‘ Table 25 indicates the number

of area processors producing some of their raw product needs as re-

ported by association managers.

Table 25. Association Managers' Indications of the Number of Area

Processors Producing Some of Their Own Raw Product

 

Number of Managers Indicating That

Number of the Specified Number of Processors

Processors Producing Produce Some of Their Own Inputs

Some Of The1r Own Inputs Perennial Cumulative Perennial Cumulative

Associations Frequency Associations Frequency

 

l 6 6 1 l

2 4 14 3 7

3 0 l4 3 16

4 1 18 0 l6

5 1 23 O 16

6 0 23 l 22

9 O 23 2 4O

10 2 43 O 40

12 1 55 0 40

Total Associations Report-

ing That Some Processors

Produce Their Own Inputs 15 10

Total Processors Producing

Their Own Inputs 55 40
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The number of handlers engaging in raw input production is almost

as great in perennials as in annuals. This would not have been pre-

dicted since the decision to go into annuals requires a smaller commit-

ment of capital over a shorter period of time. Further, since many of

the handlers reported to engage in producing some of their own raw pro-

duct needs are those producing peas and sweetcorn, the marginal costs

of such an effort are low. Handlers generally own the specialized

harvesting equipment anyway. In annuals, pea and sweetcorn growers were

those most frequently reporting such handlers.

It is important to note also that 23 of the 55 handlers in

annuals are located in Wisconsin. This explains the greater concern of

Wisconsin growers with handlers who produce their own crops.

6. Number of Handlers Producing Some of

Their Own Crop and Dealing with the Association

 

 

The inquiry into processors producing their own raw product grows

out of a question about whether such production is a viable alternative

to dealing with a bargaining association or, from the association's point

of view, whether it is to be used as a source of leverage in bargaining.

(The Wisconsin Law assumes that handlers may produce their own crop at a

cost greater than that incurred through dealing with an association so

as to undermine the collective bargaining institution.)

Thus, managers were asked to indicate the number of handlers with

which they dealt who were producing some of their own raw product needs.

Their responses are reported in Table 26.

As seen in a comparison of Tables 25 and 26, twenty-four handlers

(about 24 percent of the total) who produced some of their own raw

product did not deal with the association. While this is cause for
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Table 26. Number of Handlers Dealing with the Association and

Producing Some of Their Own Inputs

 

 

Number of Managers Indicating That the Specified

Number of Processors Producing Some of Their Own

Number Of Processors Inputs Actually Deal with the Association

 

Mentioned

Perennial Annual

Associations Processors Associations Processors

1 6 6 l l

2 4 8 2 4

3 0 O 2 6

4 0 0 1 4

8 3 24 O O

9 O O 2 18

Total Associations

Dealing with

Such Processors l3 8

Total Such Pro-

cessors Dealing

with Associations 38 33

 

interest in the total sources of inputs for such firms, there is not

enough information to suggest that the firms' own production is a

viable long-term alternative to dealing with an association. This

question requires further inquiry and goes beyond the scope of this

study.

Another way to look at the same data is to see what percentages

of all handlers dealt with by the association and of handlers in the

association's market areas are represented by the handlers who produce

some of their own raw product. This summary is seen in Table 27.

About 19 percent of all processors in areas served by bargaining

associations produced some of their own product. About 15 percent of

those processors who dealt with bargaining associations did so. Again,

this research did not actively seek an explanation of the fact that
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many processors who produce their own inputs do not deal with bargain-

ing associations.

Table 27. Processors Producing Some of Their Own Raw Products as a

Share of All Handlers in the Market Area

 

Annual Perennial All

Associations Associations Associations

 

1. Total Such Processors 55 4O 95

2. Total Such Processors Deal-

ing with Associations 38 33 71

3. Total Area Processors 320 179 499

4. Total Area Processors Deal-

ing with Associations 284 174 458

5. l as Percentage of 3 17.1 22.3 19.0

6. 2 as Percentage of 4 13.4 18.9 15.5

 

7. Share of Handler Needs Provided

through Handlers' Own Production

 

Up to this point, the phenomenon has been discussed in terms of

numbers of handlers producing their own raw product. Little has been

said of the importance of that source of supply. In Table 28, the

responses of managers to a question about the importance of the source

are summarized.

These estimates suggest that the importance of a processor's own

production is relatively low. In only 6 of 24 cases reported was the

processor's reliance on his own sources greater than 25 percent.

Further, the distribution of responses in the 0-25 percent bracket is

highly skewed. Most managers estimated the processor reliance on his

own sources to be 1-5 percent.
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Table 28. Share of Processor Needs Provided through Their Own

 

 

 

Production

Percentage of Annual Perennial

Needs Met Associations Associations

0-25% 12 6

26-50% 3

51-75% 0

76-100% 0 O

 

8. Share of Association Members' Production

Purchased by Processors Who Produce Some of

Their Own Raw Product

 

 

 

Managers were also asked to indicate how much they relied upon

the firms which produced some of their own product as outlets for their

members' production. There were fewer responses to this question be-

cause it was not clearly understood by as many managers. Responses

received are summarized in Table 29.

Table 29. Share of Association Production Purchased by Firms Which

Produce Some of Their Own Raw Product Needs

 

 

 

Aggregate Annual Perennial Sugarbeets

0-10% 2 l l

ll-20 7 4 2 1

21-50 4 3 1

51-90 3 l 2

91-100 3 3 O
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The distribution of such processors is generally uniform both

among associations which rely upon them greatly and among those which

rely upon them minimally. Thus, little is to be inferred from these

observations.

The whole meaning of processing firms' activity in the production

of raw products is not clear. The data presented in the preceding

pages merely suggest that 19 percent of handlers do produce some of

their own, that one-third of such activity is concentrated in Wisconsin

and Michigan, and that the average importance of such sources is less

than 10 percent.

Other Elements of Market Structure

Three additional elements of market structure which do not fit

neatly into the preceding discussion still merit discussion because of

the effects they appear to have on grower-handler options and alterna-

tives. The first is the ownership of specialized assets. The second is

the set of production and marketing functions typically performed by

handlers. The third is the practice of on-farm processing.

1. The Ownership of Specialized Capital

The ownership of specialized assets has two potential effects on

the alternatives of parties engaged in bargaining. Johnson and Quance,

argue that such ownership may lead growers to "overproduce.u36
That is,

commodity price levels adequate to draw specialized capital into produc-

tion may dr0p in succeeding production periods. Prices are then

reduced to levels which do not justify use of the specialized resources

 

3661enn L. Johnson and Leroy Quance, The Overproduction Trap in

U.S. Agriculture (Baltimore, Maryland: The Johns Hopkins University

Press, 1972).
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at their acquisition price. But salvage prices for those resources are

lower than their acquisition prices. If commodity prices do not fall so

low that the marginal value products of specialized resources fall below

the salvage price, they will remain in use even though their use at

acquisition prices is not justified. Thus, in the same way that a

public price policy can draw resources into production, be changed, and

impose capital losses on growers, a processing firm could offer terms

adequate to entice growers to buy specialized production equipment, drop

its offer in succeeding periods, and still secure supplies at less than

the "cost of production" with respect to acquisition prices. In this

sense, the effect of ownership in Specialized assets is to reduce op-

tions for the owner.

Another effect of the ownership of specialized capital may be to

reduce options of the adversary. If production requires specialized

equipment, the buyer may have no one to purchase from other than those

who have that equipment. Buyers can only expect growers with potato

diggers to grow potatoes unless they are willing to pay prices that

will induce others to buy equipment and begin production. Buyers can

only secure perennial crops from those who have fruit trees. Over the

short run, they cannot draw others into production. Thus the ownership

of specialized capital can reduce alternatives for negotiators on both

sides of the bargaining table.

Because of the potential impact of specialized asset ownership

on the alternatives open to participants in the studied markets, mana-

gers were asked whether growers, the association, or the processors

owned 1) all, 2) some, or 3) none of the specialized capital required

for the production and harvesting of a commodity. The responses of
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managers to this question are summarized in Table 30.

Table 30. Distribution of Ownership in Specialized Capital

 

 

Aggregate Annual Perennial Sugarbeets

 

Producers Owning

All 8 6 l 1

Some ' 28 13 ll 4

None l6 l3 3 0

Association Owning

All 0 O 0 0

Sone l O l 0

None 51 32 14 5

Processors Owning

All 14 12 l 1

Some 11 10 l 0

None 27 10 13 4

 

In only one case did an association report ownership of special-

ized capital. This capital was in the form of fruit boxes.

Processors were listed as the owners of specialized capital main-

ly by the pea, sweetcorn, and lima bean associations. This is indi-

cated in Table 30 where it is seen that processors of annual crops owned

more specialized capital than did processors of perennial crops. Fruit

boxes were in reference when managers mentioned specialized capital

owned by processors of perennials.

Clearly, growers held the bulk of specialized production and

harvesting equipment. Those cases where growers mention “none'I

correspond closely to the cases where processors have "all." Again,

these are pea, sweetcorn, and lima bean associations.
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The impact of ownership in specialized assets cannot be clearly

established by these data alone. The possible impacts will be dis-

cussed in Chapter V. It will be argued that what appear to be relative-

ly stable bargaining relationships in perennials and relatively unstable

relationships in certain annuals are partially due to the fact that

growers own specialiZed capital in perennials but not in some of the

annuals. It will also be argued (Chapter V) that the effect of owner-

ship in specialized assets is to prevent growers from simply pulling

out of production when prices are low.

2. Production and Marketing Functions

Performed by Handlers

 

 

Several production and marketing functions are regularly per-

formed by handlers in the markets studied. The nature of these func-

tions are of interest because they reflect some control over the produc-

tion and marketing process and therefore of vertical coordination. The

responses of managers to questions about which functions are performed

by handlers are summarized in Table 31.

The implications of the fact that handlers perform these func-

tions to the extent indicated are not entirely clear. The research

did not, in general, examine them in detail. The responses are

presented largely for the benefit of those researchers who may wish

to follow up on this effort. The table will be referred to as the

effects of collective bargaining on vertical coordination are

discussed. Many of these functions are part of the vertical coor-

dination process.
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Table 31. Production and Harvesting Functions Performed by Handlers

 

 

- . All Annual Perennial Sugarbeet

Functions Associations Associations Associations Associations

Harvesting l9 19 O 0

Grading 37 24 ll 2

Hauling to Plant 28 21 7 0

Providing Seed 1 28 24 O 4

Providing Containers 28 16 12 O

Spraying or Dusting 8 8 0 0

Providing Credit 22 15 5 2

Specifying Cultural

Practices (not

spraying or dust-

ing) 13 10 2 l

Specifying Harvest

Schedules 30 22 5 3

Other 4 1 2 1

Number Responding 52 32 15 5

3. On-Farm Processing
 

This question was asked because the implementation of the

Michigan Law was complicated by the fact that some cherry growers had

pitting machines for cherries and did work for their neighbors. As a

result, there arose conflict over the definition of "handler." The

question was used to determine the extent to which similar processes

were employed in other commodities. ‘

Only three associations responded positively to the question of

whether there was on-farm processing. Of these, one was the Michigan



82

cherry.association, and the others referred to practices conducted

routinely by all growers of asparagus and prunes in preparing their

commodities for market. '

This concludes the discussion of economic and institutional

structure in the markets under study. Based on an assumption that

structure really defines the opportunity set or alternatives open to

participants in the market, every effort has been made to develop the

discussion in terms of how structure affects alternatives of growers,

their associations, and handlers. Such a description is designed to

help identify some of the constraints under which these people

operate, thereby improving the chances of predicting the consequences

of alternative rules for collective bargaining in agriculture.

To further enhance the chances of predicting the effects of

rules, the questionnaire and interview process focused on the motiva-

tional and behavioral factors that direct the activity of partici-

pants in the structure within which they operate. The findings of that

effort are developed in the second major part of Chapter II--Conduct:

Participant Motives and Actions.

Conduct

In traditional industrial organization theory, certain variables

are used regularly as measures or indices of conduct. Among these

variables are pricing behavior, product strategy, research and

innovation, advertising, legal tactics, and others.37 They are of

interest to students of marketing because they help one understand how

 

37Scherer, Industrial Market Structure and Economic Performance,
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firms will behave within a particular market structure.

In some cases, the variables employed here are the same as those

listed by Scherer. In other cases, they are new variables adapted to

this research. They serve the same purpose for this research as do

the conduct variables of industrial organization theory.

Experiences In Collective Bargaining

1. Handler Refusals to Bargain

with Associations

 

 

Refusal by handlers to "recognize" associations or to bargain

with them in good faith is frequently a central concern of bargaining

association managers. For this reason, those managers were asked how

frequently such refusals were encountered.

In response to the question, "Have your processors ever refused

to bargain?" 23 of 50 reporting associations indicated that handlers at

times refused to bargain. Of 23 indicating a date of last refusal,

2 were in 1976, and 15 were in 1975. For annual crops, 17 of 30 re-

ported refusal with 2 refusals in 1976 and 14 in 1975. For perennial

crops the figures were drastically different, 5 of 15 reported

refusals. There was one each in 1975, 1973, 1969, 1964, and 1958. One

"refusal" was listed for sugarbeets and no year was mentioned. Re-

sponses to this question must be carefully considered in that they are

clearly based upon one "side's" version of what is "good faith" or a

"refusal" to baegain. During interviews, it became apparent that

several of the "refusals" were really just temporary failures to agree.

In other cases, appearance of bad faith were much stronger.

Related information was secured from responses to the question

of whether associations had, at one time, actually failed to agree on
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terms with processors. Responses were as follows: all associations,

27 of 52 reporting; annuals, 22 of 32 reporting; perennials, 3 of 15

reporting; and sugarbeets, 2 of 5 reporting. These failures do not

mean that contracts were not signed. In the sugarbeet cases, the con-

tracts were resolved by fair price hearings while the Sugar Act was in

effect. In other cases, associations released their members from

agreements so that they (members) could plant, but refused to sign

bargained contracts at less than cost of production. (Even though

managers themselves conceded that market price was below an average

38
cost of production level). Other reported failures were resolved

by arbitration in the Northwest or in Michigan. Still another was

39 In some"resolved" in California by a threatened court action.

cases, actual failures to deal were experienced. They resulted either

in failure to plant a crop (a Michigan association bargaining for

potatoes for freezing with Ore-Ida failed to agree on terms in 1975),

40 or inin the processor successfully circumventing the association,

the processor successfully talking growers into ignoring their member-

ship agreements (Minnesota Peas, Corn - Green Giant, l976).4]

Even though these failures have rarely been complete (resulting

in the nonplanting of a crop), they represent costs not only for

parties at the bargaining table, but also for those who bear any costs

 

38Confidential interview with a bargaining association manager.

39Cameron Girton, General Manager, California Canning Pear

Association, San Francisco, California, April 5, 1976.

40Confidential interview with a bargaining association manager.

41Minneapolis Tribune, March 2, 1976, p. 5A.
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that are passed on. They create uncertainty and divert efforts from

other pursuits.

It is again important to note that the perennials report failure

to successfully bargain less frequently than do the annuals. This will

be used as another index of "bargaining success" as the research

develops.

2. Actions Taken by Associations When

Handlers Refuse to Bargain

 

Earlier in Chapter 11, information on alternative courses of

action in the face of a handler's refusal to bargain was discussed

(Tables 18 and 19). The managers were asked to indicate which of those

alternatives were actually used. The responses of the managers are

seen in Table 32.

Table 32. Actions Taken After Failure to Agree on Terms of Trade

 

Aggregate Annual Perennial Sugarbeets

 

Discontinue Production 10 7 3 0

Custom Process 4 l 3 0

Ship Elsewhere 6 3 3 0

Other Local Processors 7 4 2 1

Other 15 12 2 l

 

The most important response was "other." For sugarbeets, this

meant a fair price hearing; for the perennials, there was an arbitra-

tion and a threatened court action; for the annuals there were several

arbitrations, some cases of failure to agree on contracts, and, in
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others, a reduction in acreage.

In general, the use of one of these alternatives did not imply

that it was the only alternative used. For this reason, managers were

also asked to indicate the relative importance of each alternative.

3. The Importance of Particular

Actions as Responses to a Failure

to Agree on Terms of Trade

 

 

 

The responses of managers to the question about the relative

importance of alternative actions are summarized in Table 33. It

averages managers' responses which are expressed in percentage terms.

Table 33. Importance of Alternative Actions by Member Growers after

a Failure to Agree on Terms of Trade

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Discontinue .

Production 20.5% (11)* 22.6% (7)* 16.8% (4)*

Custom Process 10.8% (4) 40.0% (1) 1.0% (3)

*Ship Elsewhere 12.4%_(7) '18.3% (3) 8.0% (4)

Other Level

Processors 20.6% (7) 35.0% (4) 1.5% (2) 1% (1)

Other 66.5% (16) 78.5% (12) 7.3% (3) 99% (1)

 

*Numbers in parentheses indicate associations responding.

With the exception of "other," which generally referred to

arbitration sometimes affecting entire crops, the most important

alternatives were to discontinue production and to use other local

processors. The low percentage figure for perennials in "other" is

explained by the fact that the arbitration in reference affected only
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one or two firms.

The most important point to be inferred from these data is that

one alternative was not generally used to the exclusion of all others.

Marginal adjustments were made in most cases. The effect of a failure

to agree on terms of trade was not, in general, to completely block

the flow of crops to market.

4. Contract Terms Currently Discussed,

Those Which Managers Believe Should Be

Discussed, and Those Discussed as a Result

of Efforts to Bargain Collectively

 

 

 

 

A central concern of this research is the effect of collective

bargaining on vertical coordination. One index of vertical coordina-

tion is found in the terms discussed in contracts. Because there is

an interest in understanding the effect of collective bargaining on the

terms discussed, three basic questions about contract terms were asked.

These were 1) For which terms of trade do you currently bargain?

(Bargain), 2) For which terms of trade do you believe bargaining should

take place? (Should Bargain) and 3) Which terms of trade are now dis-

cussed that were not discussed before the association bargained?

(Now Bargain). Managers' responses to the questions are summarized

in Table 34.

The responses to these questions will not be discussed in

detail. They provide a foundation for a separate study in and of them-

selves. To serve the purposes of this research, however, the terms

most frequently mentioned will be briefly commented on. After these

comments, three broad observations will be made about the implication

of these findings for vertical coordination.
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Table 34. Contract Terms For Which the Association Negotiates, Should

Negotiate, and Negotiates as a Result of Collective Bargain-

ing

 

 

All Annual Perennial Sugarbeet

Terms Of Trade Associations Associations Associations Associations

 

Price .

Bargains 52 33 15 4

Should Bargain l 0 l 1

Now Bargains 22 15 5 2

Premiums and Discounts

Bargains 33 24 7 2

Should Bargain 6 2 3 1

Now Bargains 18 16 1 1

Time of Payment

Bargains 46 28 14 4

Sould Bargain 2 l O 1

Now Bargains 37 25 8 4

Quality

Bargains 43 30 ll 2

Should Bargain 3 l l 1

Now Bargains 23 15 8 0

Quality Measurement

Procedures .

Bargains 32 21 8 3

Should Bargain 4 2 l 1

Now Bargains 20 13 6 1

Delivery Schedules

Bargains 26 20 3 3

Should Bargain 8 2 5 1

Now Bargains 15 11 1 3

Provision of

Containers

Bargains 19 8 11 0

Should Bargain 8 7 1 0

Now Bargains 15 8 7 0

Provision of Seeds

Bargains 34 28 l 5

Should Bargain 5 2 3 0

Now Bargains 18 16 0 2

Provision of

Transportation

Bargains 28 15 8 5

Should Bargain 6 5 1 0

Now Bargains 10 7 2 1
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Table 34. Continued

 

 

All Annual Perennial Sugarbeet

Terms Of Trade Associations Associations Associations Associations

 

Weighing Procedures

Bargains 26 12 10 4

Should Bargain - 15 14 O 1

Now Bargains 19 10 7 2

Raw Product Handling

Procedures

Bargains 26 17 5 4

Should Bargain 3 0 3 1

Now Bargains 14 10 3 1

Quantity of Product

Bargains 21 12 8 1

Should Bargain 6 5 O 1

Now Bargains 14 ll 2 l

Bypassed Acreage

Bargains 22 22 O 0

Should Bargain 4 l 3 0

Now Bargains 23 22 l 0

Length of Contract

Bargains 26 16 7 3

Should Bargain 11 9 l 1

Now Bargains 20 15 3 2

Responsibilities and

Rights During Pro-

duction

Bargains 35 24 7 4

Should Bargain 2 O l 1

Now Bargains 24 18 5 1

Prices of Inputs

Bargains l7 l3 2 2

Should Bargain 3 3 O 0

Now Bargains 7 5 l l

Spraying and Dusting

Bargains 21 19 l 1

Should Bargain l 0 1 0

Now Bargains ll 11 O O

Planting Time

Bargains 14 13 O 1

Should Bargain 6 5 1 0

Now Bargains 14 14 O O
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Table 34. Continued

 

 

All Annual Perennial Sugarbeet

Terms Of Trade Associations Associations Associations ASsociations

 

Harvesting Time

Bargains 15 ll 1 3

Should Bargain 6 5 1 0

Now Bargains lO 9 O 1

Use of Irrigation

Equipment

Bargains 1 l O 0

Should Bargain 5 3 l 1

Now Bargains 2 2 O O

Other

Bargains 1 1 O 0

Should Bargain 2 O 2 0

Now Bargains 3 3 O O

 

_ More than 40 associations indicated that their association

bargained for price, time of payment, and quality provisions. Brigg,

or a formula for payment, is discussed by all associations. Time of

paymgnt is an issue of great concern to growers. It varies signifi-

cantly as we move from one commodity to the next and from one year to

the next. Growers frequently wait months for their final payments on

crops delivered. The issue is a "sore spot" for some growers who have

seen themselves as a source of "cheap money“ to handlers who generally

pay no interest on payments withheld.’ Quality provisions are a part

of most contracts. The number of responses is likely an understate-

ment of the cases in which quality provisions appear since the provi-

sion was often confused with "premiums and discounts." Quality provi-

sions by themselves refer to a minimum condition of acceptance.

More than 30 associations indicated that their associations

bargained for premiums and discounts, quality measurement procedures,
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provision of seeds, and responsibilities and rights during production.

Premiums and discounts may vary with the severity of the incentive or
 

penalty associated with quality or size variations. Quality_measurement
 

procedures can affect the amount paid for a crop. Careless practices
 

by employees who measure quality or measurement systems which contain

an inherent bias are sometimes the object of disputes. The price and

quality of gaggg, when provided by handlers, is also of concern to

growers. For example, a small variation (say 5 percent) in the germina-

tion certification standard for the seed is reported by some pea growers

to affect yields by as much as 20 percent. Their price clearly affects

net returns to growers. Responsibilities and rights during production

involves determination of who will apply and absorb expense for spray-

ing or whether certain chemicals will be used. These factors affect

the incidence of costs and the quality of the product.

The term mentioned as being most frequently added to contracts

as a result of bargaining was time of payment. The reason for its

importance lies in widespread grower resentment of financing a portion

of handler operations for little or no interest payments.

Terms mentioned more than twenty times as being added as a

result of collective bargaining were price, quality, quality measurement

procedures, bypass provisions, length of contract, and rights and re-

sponsibilities during production. Price and quality appear frequently

because the very use of contracts was attributed to collective bargain-

ing by some managers. This was most generally the case in such crops

as potatoes which have a fresh outlet. Quality measurement procedures

as well as rights and responsibilities during production were dis-

cussed because they affected growers' returns although growers had no
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voice in their resolution before bargaining. As individuals, they could

not effectively complain about their treatment with respect to these

provisions. Length of contract provisions were sought for two reasons.

First, growers wanted to be able to establish cropping patterns and

make plans with more lead time. Second, some managers observed that

there are substantial costs involved in negotiating each year. They

wish to reduce the time devoted to negotiation. "Bypass” clauses in

some contracts provided that handlers could avoid harvesting a con-

tracted crop at little or no direct, immediate expense to themselves

if they did not need it for the pack. Allegations are that handlers

would "overcontract" to make certain that their needs would be met and

then would never get around to harvesting the crop before it burned

out. Bargained contracts (as we shall see in Chapter V) have changed

incentives with respect to bypass options for handlers.

In addition to the terms for which associations now bargain, a

number of managers indicated that still other terms should be dis-

cussed in negotations. This suggests that the range of terms bargained

fOr may increase in years to come.

Three major observations based upon Table 34 can be made with

respect to the content of contracts used by associations and handlers.

All deserve consideration as we evaluate l) the use of collective bar-

gaining as a means of achieving vertical coordination and 2) the use

of alternative rules to facilitate it.

First, the process of negotiating contracts is complex. Many

dimensions of a product and conditions of delivery must be discussed

before exchange can take place. This is in stark contrast to theeworld
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of homogeneous products assumed in the theory of perfect competition.

Second, collective bargaining has led to an increase in the

number of terms discussed. Actually the number of associations indi-

cating that terms were added as a result of their actions may be under-

stated. Several managers indicated that the association was organized

before their time and that they could not comment on terms added.

Some would say that the use of a contract does not require

collective action. They would say that, in many cases, the needs of

processors for a reliable supply of quality products provided the

impetus for contracting. And, to a degree, they are correct. This

was not true in all cases, however, and it applies only to minimal

terms of the contract. Much control, even the determination of price,

was left in the control of handlers in early contracts. The effect of

collective bargaining has been to add to those terms and to add con-

tracting itself in some cases. Further, terms that handlers would

voluntarily put in contracts differ from what growers would include.

Thus, one manager indicated that two or three different terms went into

and out of contracts each year depending upon which side's bargaining.

position was best.

Third, all of the terms discdssed affect vertical coordination.

In theory, market pricing is expected to "signal" resources to their

"highest and most efficient use." Price alone is to perform the

coordination function.

In a market where so many terms may be discussed, it is not

clear how price alone can do the job. Products are not homogeneous and

information, even about price itself, is not perfect. It appears that

an additional mechanism may be required to transmit market information.
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On the basis of this discussion, collective bargaining appears to be

one alternative. By providing a forum through which information can

be passed and an association which has some control over market alter-

natives, collective bargaining arrangements appear to create an

atmosphere in which growers and handlers can jointly determine which

production functions each can perform best. (Examples of the effects

of such dialogue are seen in the last part of Chapter V.)

In all of this, price remains as a rationing mechanism. Its

value as a vehicle for passing market information is simply brought

into question.

5. Kinds of Prices Bargained

for by Growers and Handlers

 

 

There are several types of prices for which associations and

handlers may bargain. A firm price established in advance of planting

or harvest may not reflect the relative scarcity of the commodity at

that time; it may not reflect the opportunity cost of growing that crop

relative to others; it may not reflect changes in the costs of input

through time. For this reason, there was interest in seeing whether

bargaining associations and handlers had found innovative pricing

arrangements to deal with these problems and to reduce the cost of

bargaining for price. Therefore, managers were asked about the kinds

of prices for which they bargained. Their responses are seen in

Table 35.

Prices bargained for were typically specified, fixed prices.

Associations indicating otherwise were 1) sugarbeet associations, in

which participation contracts dependent upon the price of processed

sugar are used, 2) a Minnesota growers' group which bargains for a price
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Table 35. Kinds of Prices Bargained for by Associations and Handlers

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Firm Price 40 27 13

Pegged to Some

Market Price 5 2 3

Pegged to Cost _ _

of Production 1 1

Formula Price

Dependent upon

Quantity Levels 1 1

Other 5 l 2 2

Number of Asso-

ciations Re-

porting 52 31 16 5

 

tied to futures market movements in field corn and 3) associations which

misinterpreted the question and listed factors they consider in setting

price objectives.

There are variations on the "firm price." Some associations

(Michigan) bargain for a base price below which contracts cannot be

signed, but above which the market is free to go and frequently does

go. In 1975, for example, a base price for apples was agreed upon in

the $3.00 range but later went well above that level.

The "firm price" is generally dependent upon quality levels.

Some of the most sophisticated quality contracts are found in the Idaho

potato industry. There, contracts have many quality dimensions.

Growers are rewarded and penalized according to their performance with
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respect to quality.42

The number of quality conditions appearing in contracts is

greater in annuals than perennials. As we look at peas, sweet corn,

limas, tomatoes, and other annuals there is frequent discussion over

quality provisions and the "steepness" of incentives to produce

quality. With the exception of asparagus, these issues just do not

stimulate discussion in the perennial crops. Grades and sizes are

well-established, and price is a more important issue in bargaining.

It is not clear from this research that there is anything unique about

annual crops as opposed to perennials which makes the grading problem

any greater in one than the other. Variety and practices which in-

fluence quality appear to be more fixed in fruits than in vegetables,

thus, more time is spent on quality questions in annuals than in

perennials.

6. Levels of Grower and Handler

Sgpport for Formula Prices

 

 

The question of formula prices was raised early in the research.

There are several factors which may argue for formulas dependent upon,

quantities produced and/or costs of production. Among these are 1) the

natural variations in quantity for a given acreage and 2) the desire to

bargain multi-year contracts. If our concern is with designing a food

system in which prices reflect actual scarcity of food, a price which

 

42In other states, both association managers and processors

pointed out a problem facing those who would introduce quality control

provisions into contracts. While growers are most anxious to add in-

centive provisions for high quality, they are far less inclined to

include penalties for substandard qualities. Thus, a majority of low-

quality growers can vote to exclude penalties for poor quality. This

reduces the amount buyers will pay for high quality because the average

value of the crop is reduced. ,
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varies with quantity has obvious merits. If we wish to reduce trans-

action costs associated with bargaining, there is merit in multiyear

contracts.

Because of the potential usefulness of formula prices as an aid

to improved vertical coordination and as a means of reducing the costs

of negotiations, managers were asked to indicate both whether they

thought their members would favor formula prices and if handlers would

fawn~them. Responses to these questions are summarized in Table 36.

Table 36. Growers and Handlers Thought by Managers to Support Formula

Pricing

 

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

Members Favor 30/47 18/29 10/16 2/5

Handlers Favor 15/46 8/28 6/16 1/2

 

What is not reflected here is the widespread skepticism with

which the idea of formula prices are viewed. The question naturally

raised by the skeptical was "whose formula?" Even if people thought

they could agree on some variables to consider, both sides would

identify other factors to consider for any given year.

In the California perennials, a formula is used by both "sides"

and found helpful in setting rough "bounds" for the discussion of price.

43
A series of models developed by H005 and Kuznets is in general use

 

43Sidney H005 and George M. Kuznets, Pacific Coast Canned Fruits

F.O.B. Price Relationships 1974-1974 (California Agricultural Experi-

ment Station, Giannini Foundation of Agricultural Economics, August

, Drs. H005 and Kuznets write this publication on an annual basis.

or this reason, specific dates and report numbers are not included.
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for this purpose. There were no indications, however, that either side

was about to accept the model as a final formula for price.

There is an ongoing experiment in Idaho between Lamb-Weston and

selected potato growers to use a two-year contract.44 Elaborate survey

work was done to determine costs of production for the growers. Much

will be learned from this effort. Several men of experience in the

potato industry expressed hope that some kind of multi-year provision

could be established. Their claim was that bargaining simply took too

much time. To date, multi-year contracts have either been based on a

fixed price or based on a commitment to resolution through arbitration

during interim periods.

Approaches of Association Managers

to Collective Bargaining

The first segment of the discussion on conduct dealt with

selected experiences of associations in their efforts to bargain

collectively. Difficulties in securing recognition, grower reactions

to those difficulties, and the terms over which bargaining takes place

were mentioned. The aim of that segment was to provide an overview

of activity in collective bargaining and the nature of terms

negotiated.

In what follows, specific aims of collective bargaining associa-

tions, information sought to achieve those aims, and sources of infor-

mation drawn upon to do so are discussed. Again, the topics are

 

44Tom Sahlberg, Potato Growers of Idaho, personal interview,

March 23. 1976.
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studied to improve our chances of predicting the consequences of

collective bargaining in general and of specific bargaining rules in

particular.

1. Goals of Collective Bargaining Associations
 

The goals of bargaining associations as ranked by their managers

are summarized in Table 37. Managers were asked to rank the possible

goals in order of impdrtance. In coding the responses, the value "9"

was used for all nonresponses. Coding numbers for responses and non-

responses were then averaged. This provided a descriptive statistic to

use in getting an overall feeling for the importance of each goal. The

lower the statistic, the greater the importance of that goal.

There are several weaknesses in the statistic. Two important

ones are that 1) it doesn't have a handy probability distribution and

that 2) it doesn't reflect the relative importance of a goal for one

manager in comparison to the other. Thus, there is an aggregation

problem, and the ranking of goals is only ordinal. Several succeeding

tables rank preferences in the same way. A lower statistic implies

greater importance.

Because of the weaknesses of the statistic, part of the fre-

quency distribution is included. The number of managers ranking the

goal as most important or second most important is listed.

On average, the most important goal was generally higher grower

incomes. This was predictable, and the discovery does not add much to

our understanding. Beyond this overall goal, those goals thought to be

instrumental in achieving higher incomes were identified.
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Table 37. Managers' Ranking of Goals in Order of Importance to the

Association

 

 

Aggregate Annual Perennial Sugarbeets

 

Assured Markets

 

Mean 4.636 4.647 4.25 5.8

lst 8 3 3 2

2nd 16 ll 5 0

Stable Prices

Mean A 3.691 3.529 3.25 6.2

lst 15 ll 4 0

2nd 8 2 4 2

Higher Prices

Mean 5.673 5.176 6.188 7.4

lst 9 6 2 1

2nd 4 3 1 O

Expanded Markets

Mean 5.582 5.559 4.563 9

lst 3 1 2 0

2nd 0 O O O

Expanded Membership

Mean 5.236 4.618 5.375 9

lst 6 5 l 0

2nd 6 5 1 0

Better Market Information

Mean 5.818 5.324 6.188 8

lst 5 5 O 0

2nd 1 l O 0

Higher Grower Incomes

Mean 3.0 2.824 3.313 3.2

lst 20 12 6 2

2nd . 19 13 5 1

Third Party Grading

and Weighing

Mean 7.545 7.206 7.813 9

1st 1 1 O 0

2nd 3 O 0 O

Other

Mean 7.873 7.824 8.5 6.2

1st 6 5 1 0

2nd 2 O O 2

Total Respondents 55 34 16 5
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Managers of both perennial and annual associations ranked price

stability next in importance. Significantly, the specification of

stability as a goal was common. It attained its high ranking even though

only 15 of 55 association managers ranked it as most important. During

interviews, managers predictably volunteered that they wanted high,

stable prices. But they would immediately acknowledge a trade-off

between high prices and stability. They generally indicated that

stability was a more important goal. Predictability of prices simply

helps growers to plan for cropping and financial needs. In fact, higher

price was ranked fifth and among managers for annual associations and

tied for sixth and seventh among managers of perennial associations.

Assured markets were next in importance for managers of associa-

tions bargaining in perennials. This reflects a concern with placing

a crop from trees which bear fruit for many years (for decades in the

case of canning pears). It also reflects the fact that most such asso-

ciations take title to the crop and are faced with packing problems

when they fail to place it. Understandably, expanded markets were

ranked next in importance for similar reasons.

Managers of associations for annuals ranked expanded memberships

next in importance. This choice over assured markets can be understood

in light of a difference in the nature of the product and the fact that

annual associations do not take title. The positive reason for ranking

expanded membership higher is seen in the fact that "entry" into the

production of annuals is comparatively easy. New growers may more

easily be drawn into production by processors, and these provide alter-

native sources of supply, thereby weakening the association position.
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Assured markets were ranked next in line by managers in annuals.

The goals of bargaining associations as seen by their managers

merit more study. The importance of such study lies in the potential

for development of realistic models of association behavior. Some45

have suggested, however hesitantly, that the bilateral monopoly model

may apply in studying bargaining associations. These findings suggest

that such profit-maximization models are of limited value in this area.

(If the objective function of an association manager were expanded

markets, for example, pressures may be away from high or low prices

toward more stable prices at higher levels of output. See Appendix G.)

2. Information Used in Pursuit

of Association Goals

 

 

The research next focused on the kinds of information used to

achieve specified association goals. Several kinds of information known

to be used by associations, suggested by theory, recommended as possi-

bilities by academicians, and used by industry people were listed.

These are seen in Table 38. Instructions to respondents were the

same as those for Table 37. The same statistic was computed for this‘

table as for the preceding one. Frequencies with which the kind of

information was ranked first and second were also computed.

There were sharp differences in the kind of information first

sought by managers of annual and perennial associations. Grower costs

of production were looked to first by managers of associations bargain-

ing for annuals. The same people looked next to alternative crops for

producers--the opportunity cost of growing the bargained crop.

 

45
Helmberger and H005, Cooperative Bargaining in Agriculture,

p. 49..
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Table 38. Managers Ranking of Kinds of Information Used in Planning

and Conducting Bargaining Activities

fi—

Aggregate Annual Perennial Sugarbeets

 

Projections

Mean 2.891 3.059 1.75

lst 25 13 12

2nd 4 2 2

Processors Cost

0
0
0
1

Mean .145 .176 .063

lst

2nd

Grower Cost

Mean 2.2 1.765

lst 20 14

2nd 25 18

Investment Plans

of Processors

C
O
O
U
'
I

N
O
W

#
0
0
1

N
0
0
"
!

.25

\
J
N
U
)

Mean .273 .324 .063

lst

2nd

Substitute Procurement

Markets for Handlers

Mean

lst

2nd

Substitute Markets

for Growers

Mean

lst

2nd

Public Opinion

Mean 7.782

lst 1

2nd 1

Alternative Crops

for Producers

Mean 4

lst 8

2nd 11

N
O
V

—
‘
O
\
l

D
O
N

.618 .029 .125 9

N
-
d
m

N
-
fl
m

C
O
N

0

.091 .029 .313

0
1
0
0

4
3
0
0
‘

-
‘
O
U
'
I

C
O
C
O

.971 .188

-
-
‘
O
N

O
—
‘
N

0
0
0
0

.127 .912 .25 2.4

\
O
N
N

C
O
N

—
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Table 38. Continued.

 

 

Aggregate Annual Perennial Sugarbeets

Other

Mean 8.764 9 8.188 9

lst O O O 0

2nd 1 O l 0

Total Respondents ' 55 34 16 5

 

The third kind of information was projections of production, consump-

tion, and "market clearing" price levels. In short, managers first

wanted supply information. They are suppliers and, after all, face

the need to present their position before buyers in whose interest it

is to challenge those data. They next went to demand data, thereby

suggesting recognition of a need to bring demands into line with

economic reality. Sugarbeets followed roughly the same patterns as

annuals.

In perennials, managers emphasized different goals. Accordingly,

they emphasized different kinds of information. They first sought

projections of production, consumption, and "market clearing" prices.

This is surely due to their understandable preoccupation with "finding

a home“ for a relatively Unadjustible supply of perennials. The next

concern was with grower costs of maintaining an orchard and harvesting

the crop. The third item mentioned by managers in perennials and the

fourth for managers in annuals was processors' costs.

Thus, in both cases, managers looked first at supply factors in

pursuing their goals. It appears, however, that much effort is also
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devoted to securing information on demand factors as well.

3. Sources of Information Used in

Pursuit of Association Goals

 

The next area of inquiry involved sources of information used by

managers in pursuing association goals. Two potential values to know-

ing sources used are that such knowledge may 1) help improve capacity

to predict association behavior and 2) offer guidance with respect to

public and private investment in the provision of information. Again,

ranked responses were sought. The same statistic was computed as for

the two preceding tables. Frequency of responses indicating first and

second place ranking are also presented.

Table 39. Managers' Rankings of the Importance of Different Sources of

Information Used in Pursuit of Association Goals

 

 

Aggregate Annual Perennial Sugarbeets

 

Research by Association

Personnel

Mean ‘ 4.44 4.088 5.188 4.5

lst 22 16 4 2

2nd 4 2 2 0

Government Publications

Mean 3.852 3.941 3.875 3.0

lst 10 7 3 0

2nd 14 ll 2 2

University and Extension

Publications and

Personnel

Mean 5.056 5.294 4.75 4.25

lst 3 l 2 0

2nd 8 5 3 O
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Aggregate Annual Perennial Sugarbeets

Other Farm

Organizations

Mean 6.185 5.971 6.563 6.5

lst 2 2 O 0

2nd 5 2 2 1

Contract with Handlers

to Assess Needs

Mean 3.722 4.118 2.50 5.25

lst l4 6 8 0

2nd ll 7 3 1

Private Consultants

Mean 6.463 6.5 6.438 6.25

1st 2 O l 1

2nd 1 O 1 0

Trade Journals

Mean 6.241 6.294 5.688 8.0

1st 1 O l 0

2nd 8 6 2 0

Other

Mean 6.722 6.853 6.563 6.25

lst 3 2 O 1

2nd 3 O 3 0

Total Respondents 54 34 16 4

 

Government publications were of primary importance for managers

in annuals while ranked second by those in perennials. In annuals,

research by association personnel was second in importance.

The marked difference between annuals and perennials was in the

degree to which managers in perennials looked to handlers for market

information. This was the primary source in perennials and, while of

primary importance to some in annuals, only ranked third. This
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distinction confirms a strong message received throughout the interview

process--that there is much more ongoing communication between associa-

tions and handlers in perennials than in annuals.

The third important source of information in perennials was from

university and extension publications and personnel. This is consistent

with a need to secure crop estimates to help bring information to the

bargaining process.

Two major observations, both generated from the data on

approaches to bargaining, are in conflict with popular perceptions of

collective bargaining in agriculture. The first is that managers have

a widespread awareness of and concern with forces which discipline the

pricing objectives of the bargaining association. In general, asso-

ciations do not recklessly seek the highest possible price for a

given season or ignore the effects of a high price on stability or

the quantity that will be taken at that price.

Second, because of their concern with seeking out terms that

provide stable, reliable markets, many associations devote substantial

energies to the generation of information which will help them bargain

for such terms. By bringing information to bear on the bargaining pro-

cess, they, along with handlers, perform a service which may help both

sides to make more informed Production and purchasing decisions.

The Nature of the Bargaining Relationship

An earlier discussion mentioned some of the difficulties

encountered when associations attempt to bargain with handlers. In

this segment, a broader assessment of the bargaining relationship

between associations and handlers is discussed. It provides a more
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balanced view of those relationships and attempts to provide some

measure of their stability and viability as mechanisms for vertical

coordination.

l. Bargaining Association Managers'

Characterizations of Their Bargaining

Relationships with Handlers

 

 

 

Managers were asked to indicate which of the characterizations

on Table 40 applied to their relationship with handlers. They were

told that more than one response was permitted.

Table 40. Managers' Characterization of the Bargaining Relationship

(Frequency for Those Indicating These Responses)

 

All Annual Perennial Sugarbeet

Associations Associations Associations Associations

 

1. Adversary with

Much Conflict 8 6 O 2

2. Tough with

Mutual Respect 51 32 16 3

3. Dominated by

Growers 1 l 0 O

4. Dominated by

Processors 8 6 1 l

5. Bluffing is More

Effective Than a

Well-Documented

Case 7 4 l 2

6. Well-Documented

Case Will Prevail 36 21 12 3

7. Other 0 O . 0 0

Total Responding 55 34 16 5
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These findings tend to support a hypothesis that bargaining

relatiopships are more mature and stable in perennials than in

annuals. If positive answers to choices 2 and 6 are thought to be

indicative of a "healthy" bargaining relationship and if positive

responses to the others are "unhealthy," it again appears that the

perennial associations have more stable relationships with handlers.

While there were high levels of response to both of the positive

indicators in both annuals and perennials, there were a total of 2

negative responses in perennials, 17 negative responses in annuals,

and 5 negative responses in sugarbeets.

In some respects, the above data reflect the success with which

associations and their handlers have established bargaining relation-

ships. It says nothing explicit about the success of associations in

achieving their aims within those relationships, however. An explicit

assessment of the latter kind of success makes up the last portion of

this chapter. Before moving on to that assessment, two other conduct

related dimensions are discussed. The first is the managers' assess-

ment of obstacles to the achievement of the collective bargaining

objectives. The second is a discussion of bargaining philosophies

which characterize approaches to collective bargaining in broader

terms.

2. Bargaining Association Managers'

Specifications of OBStacles to the

Achievement of Bargaining Objectives

 

 

Managers were asked to rank obstacles they face in trying to

"bargain effectively" with handlers. There are many possible inter-

pretations of such a concept. Responses to the question are
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interpreted on an assumption that "effective bargaining" is effective

in terms of the goals listed in Table 37. Responses were handled in the

same manner as earlier "ranking" questions. Numbers are generally

higher because there were more alternatives.

On the basis of these observations, the greatest obstacle to

effectiveness in collective bargaining is a lack of control over

volume. This observation reflects the assumption of many that collec-

tive bargaining associations commonly restrict supplies and behave

like monopolists. Bargaining associations pgr_§g_do not have the

capacity to do this unless they have full supply contracts and elect

to ration rights to produce among their growers. In this research, no

evidence that this happens in fruits and vegetables was encountered.

On the contrary, the fact that inability to control supply is such

a powerful force suggests a strong discipline on the activity of

associations.

The second-ranking obstacle was that first handlers create in-

centives f0r growers not to join the association. This does not

necessarily mean that handlers engage in unfair practices although

this is sometimes the case. But it also means that handlers pay the

same terms to all growers or that they simply go to nonmember growers

first to procure their requirements.

A related obstacle, the one that ranks third, is that processors

have too many alternative sources of supply. This applied much more

to annuals and was relatively unimportant in perennials. Again this is

a discipline imposed upon associations because the handler still has

Inore market alternatives than the grower through his association.
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Table 41. Managers' Rankings of Obstacles to Effective Bargaining by

the Association

 

 

 

Aggregate Annual Perennial Sugarbeets

Failure of Members to

Support the Association

Mean 6.537 6.647 6.467 6

lst 12 8 3 1

2nd ' 3 0 2 l

Lackof Bargaining

Experience

Mean 8.500 8.824 8.133 7.400

lst l O O 1

2nd 1 O l 0

Lack of Market

Information

Mean 8.019 7.441 9 9

lst 2 2 O 0

2nd 5 5 O 0

Lack of Recognition

by Handler

Mean 6.870 6.353 7.333 9

lst l 1 O 0

2nd 13 10 3 0

First Handlers Create

Incentives Not to Join

Mean 6.019 5.618 5.933 9

lst 7 5 2 0

2nd 4 3 l 0

Failure to Attract

New Members

Mean 8.214 8.118 8.267 9

lst 0 O 0 0

2nd 0 O O O

Bargaining Rules and

Unfair Practice Pro-

visions Not Enforced

Mean 8.167 7.853 8.6 9

lst 3 3 O 0

2nd 1 l 0 O
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Aggregate Annual Perennial Sugarbeets

Bargaining Legislation

Is Inadequate

Mean , 6.593 6.059 7.537 7.4

lst l O 0 1

2nd 6 6 0

Lack of Control

Over Volume

Mean 4.44 3.853 4.267 9

lst 21 13 8 0

2nd 4 3 l 0

Growers Have

Unreasonable Expectations

Mean 8.685 8.647 8.667 9

lst l l 0 0

2nd 0 0 O O

Processors Have Too

Many Alternative

Supply Sources

Mean 6.278 5.5 7.133 9

1st 2 2 0 0

2nd 12 8 4 0

Other

Mean 7.611 7.971 7.933 4.2

lst 5 0 2 3

2nd 0 O O 0

Total Reporting 54 34 15 5

Inadequate bargaining legislation was a problem for annual

associations in some cases.

broad.

cussed in Chapter IV.

The range of shortcomings is potentially

Alternatives in legislation and their consequences are dis-

Lack of recognition by handlers was also a problem that annual

associations faced more frequently than did perennial associations.
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It is clearly related to the fact that handlers (as mentioned above)

have more alternatives when facing annual growers than when facing

perennial growers.

3. The Managerial Perspective:

Philosophies of Bargaining_

 

 

The data in Table 41 offer insights with respect to the market

structure within which collective bargaining takes place, as well as

the aims, approaches, difficulties of, and relationships among those

who act within this framework. They do not, however, offer a coherent

picture of the managerial perspective or philosophy with which

association managers and leaders approach their jobs. The understanding

of such perspectives and an analysis thereof is a necessary component

of a picture of participant conduct in the collective bargaining frame-

work. To finish the discussion of conduct, the following pages offer

a summary and analysis of alternative managerial perspectives. It is

based almost entirely on conversations with bargaining association

nenagers nationwide. It is also an aid to the integration of

managers' responses to conduct-related questions.

The discussion is developed around three bargaining philosophies

encountered in fruit and vegetable bargaining and one which, while not

used in fruits and vegetables, is certainly related to it.

No generalization about the attitudes with which bargaining

association leaders approach the bargaining table can capture the

bargaining philosophy of any one individual or association. Just the

same, a summary of three general philosophies may prove useful in

understanding alternative approaches to bargaining. These are: 1)

cost of production, 2) "price discovery“ or "market," and
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3) "opportunity" approaches.

The cost ofpproduction approach is just what it sounds like.

The primary bargaining objective is to secure a contract price

covering a specified cost norm plus a "reasonable" profit. The cost

of production concept is not strictly followed by any association.

When there is an especially strong demand, the bargained price must be

higher than cost of production to achieve equilibrium. Increased

demand creates a need to draw out more growers or to induce existing

growers to add marginal land to production.

When demand is weak, or carry over high, the "cost of production"

figure may be "too high" to equate supply with demand. The bargaining

parties may 1) hold out for cost of production, in which case some

growers desiring preproduction contracts won't get them or 2) release

growers from membership requirements and permit these growers desiring

to sell at lower prices to do so. (Association leaders are loathe to

sign contracts for less than cost of production.)46

Two key concepts are vital to an understanding of the cost of

production approach. These are the concepts of a "fair price" and

homogeneous growers.

The notion of a "fair price" lies at the heart of this approach.

It is argued that it is only "just" for contract prices to cover grower

costs of production. Yet why might growers accept a contract which

offers less than costs of production? Simple uncertainty about future

prices offers a partial explanation. Grower ignorance of their own

costs is also to blame. Very frequently bargaining association

_‘

46Glendon Wathen, President, Agricultural Bargaining Council

of Maine, personal interview, March 9, 1976.
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managers, several of them growers, observe that some of their neighbors

keep poor records and don't know what their costs of production are.

The growers will plant at a loss. Another explanation lies in the

practice of cross-subsidization. A frequently heard comment is that

farmers "like to grow peas." (Other crops are also involved.) One

reason is that the farmer may just feel that he is good at growing that

crop or just like to watch it grow. A more economic explanation,

specifically in the case of peas, is that peas is a good rotation

crop. It returns nitrogen to the soil and leads to higher wheat

yields. Peas and wheat may be joint products.

The fact that farmers sow at a loss, either out of ignorance of

costs or because it's fun to grow a particular crop, is not likely

to draw sympathy for the farmer involved. But there is an economic

rationale to bargain for the average total costs of production.

A bargained price at average total costs of production would prevent

the capital losses incurred when, because of uncertainty, growers

overplant. By negotiating prices consistent with supply and demand

trends, collective bargaining may help to reduce that uncertainty.

The second concept underlying the focus on "cost of production"

is that of a homogeneous group of growers. The "cost of production“

is an inherently “average" concept. For those who naively assume that

all growers have the same costs, the supply function is perfectly

elastic. The processor will be able to get all he wants at that

price. (This concept ignores the notion of diminishing marginal pro-

ductivity.) A price which covers the cost of production plus a reason-

able profit will lead to market equilibrium since processors will

contract for exactly what they need at the bargained price. The
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bargaining leader who sees the world through such eyes expects that

his association can bargain for a price which will be "fair" to

an growers and lead to market equilibrium (supply = demand) at the same

time. If price is too high, too many growers will want to provide

the product. Thus he may allege that he is disciplined by the market.

In fact, all growers are ngt_alike, either in terms of their

capacities to minimize production costs or to meet quality requirement

of processors. The concept of an average cost of production means

that some growers' costs are above average while others are lower.

This is one reason why supply is not perfectly elastic. Some growers

are willing to grow a product while others are not because their

perceived costs are lower and the price needed for a reasonable profit

is not so high as others.

A second reason applies even if everyone's costs were identical

and challenges the philosophy described above. As prices of output

increase, the commodity bargained for becomes more attractive relative

to other resource uses, and more will be supplied. As prices drop,

the opportunity costs of land use exceed revenues in the bargained

conmodity, and less of it is sown. These two factors complicate the

bargaining problem for those using the "cost of production" approach.

First, whose cost of production is relevant? Is there anything

special about the average cost of production? Should the cost of pro-

duction figure be lower to encourage more "efficient" on-farm re-

source allocation or should it be higher to include more growers?

Second, there is the problem of finding a price at which supply

equals demand. If there is an upward sloping supply curve, there is

only one price at which the quantity supplied will equal



117

demand.47 If the price is too high, many growers wishing to grow the

crop will be left without contracts (annuals), or worse, with no home

for their crop (perennials). Such events would put pressure on bar-

gaining association leadership. If the price, though "fair," is too

low, not enough of the quantity will be supplied to meet processor

needs. Handlers themselves will ultimately apply upward pressure on

prices.

In the free market, the unique price which will lead to market

equilibrium is determined by many_competing buyers and sellers acting

independently and in their own interests. The "market price" reflects

the scarcity of one item or service relative to others. It provides a

"signal" which growers use to decide whether or not to produce. While

such conditions may have been approximated in the more open fruit and

vegetable markets of a few years ago, they are clearly absent in today's

market characterized by one or by a few processing firms dealing

(generally through contracts) with large numbers of growers. While

processing firms compete on the output side for the sale of their

processed product, they often face little or no competition for the

purchase of raw products. The price they offer is decided, not by many

competing forces operating with knowledge of all the alternatives, buy

by one or by very few individuals. (The theory of imperfect competi-

tion argues that such circumstances will lead to a price lower than

that achieved in the "free market" and a less than socially optimal

level of output.)

 

47I assume a downward sloping demand function even though

demand within a season may be highly inelastic.
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What "open market" activity there is frequently applies to a

very small share of total production. Some have called this a "thin"

market price. What price there is does not reflect the "market price"

of pure competition. Processors don't always have all of the supply

and demand information required to determine competitive market price

and, even if they did, would have no incentive to pay it. The price

generated does not reflect the same information as it does when all

parties are price takers.

Effort is needed to "discover" a market-clearing price. Supply

and demand information must be assembled and discussed by interested

parties on both sides of the transaction.

The point is that the "cost of production" approach must realis-

tically consider market forces in establishing bargaining objectives.

By holding out for a specific cost of production and reasonable

profit, growers forego increased revenue opportunities by ignoring in-

creases in demand and lose sales opportunities by ignoring reductions

in demand. Astute association leaders and employees who use the cost

of production (a supply approach) as a point of departure do not ignore

variations in demand conditions in setting bargaining objectives.

The "price discoveryflpor "market" approach to bargaining may

differ little in effect from the "enlightened" cost of production

approach. The assumptions of the price discovery approach follow the

discussion above. It claims that the true "market value" of a commodity

cannot come out of markets in which processor concentration ratios are

very high because there is little or no competition on the buyer side

of the market. The aim of the bargaining association, the manager

would say, is to negotiate with buyers and determine what the ''real"
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market price would be. One main difference between this approach and

the former is that it implicitly recognizes as variable the question of

whose costs of production are covered. If demand is strong, there is

a market for the products of growers with higher production costs.

If demand is weak, the reverse is true.

Thus, the concept of fluctuating prices and risk is accepted

in this approach though it is partially assumed away in the "cost of

production" approach.

Risk is recognized as an important disciplinary force by ex-

perienced bargaining association managers. Ralph Bunje observes that

"You don't want too much stability. Then you have overproduction and

depressed prices. There must still be risk for the grower."48 This

contrasts with the cost of production approach which asks, without

recognizing risk, for a price which covers its cost.

At the same time, the market price philosophy aims to eliminate

violent variations in price to the extent that those variations are not

caused by changes in supply and demand. Many association managers

observe that raw product demand within any one season is very price

inelastic. In a year of short supply, growers can extract very high

prices. When supplies are long, processors can extract very low

prices. As positions are reversed in succeeding seasons, a compen-

sating reaction takes place.

Price variations caused by such behavior represent risk to

growers and processors alike. The greater the instability, the greater

the need for financial resources to deal with adverse market movements.

 

48Ralph Bunje, California Winegrape Growers Association,

personal interview, April 1, 1976.
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The smaller farmer is least able to cope with such instability. It is

in response to such effects that the "market" approach looks to a

longer term supply-demand equilibrium. A five-year equilibrium price

may differ greatly from a one-year equilibrium price and may offer

much more stability. It is for this reason that one association manager

49 He
said, "Every price I (we) make is part of a five year plan."

recognized the point made independently by a veteran colleague who

observed that "If we do too well one year, we'll pay the price in

the next season."50

Another key to the market approach is its desire to bring to-

gether as much supply and demand information as possible. This can

prevent price instability born out of ignorance. When buyers fear a

shortage, "panic" buying can lead to prices significantly higher than

those justified by actual supply and demand conditions. Similarly,

growers concerned about placing their perennials or securing con-

tracts for annuals in the face of weak demand may accept prices well

below what the "market" may justify. Thus, ignorance too may lead to

unstable pricing situations. The market approach will focus on this

problem and try to bring as much information as possible into the

determination of a bargained price.

The "opportunity" approach to bargaining was mentioned by only

51

 

one association manager. It contrasts with the "cost of production"

or "technical" approach in that it is more market oriented. It differs

 

49Ronald Schuler, personal interview, April 5, 1976.

50

51

Cameron Girton, personal interview, April 5, 1976.

Confidential personal interview.
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from what has been called the "market" approach in that it aims to

take advantage of the ignorance of those with whom managers deal rather

than to fill the ignorance gap. It is oriented toward taking advantage

of intraseasonal inelasticity of demand.

To the charge that such practices may exacerbate price

fluctuations, its practioner replies that the raw product represents

a very small share of the final product value. He argues that fluctua-

tions in raw product prices are not a serious threat to the processors

because their price makes up such a small share of his total input

costs.

Whether the raw product cost is a small share of handlers' total

costs or not, many would argue that the raw product cost is the only

cost the processor has a chance to "squeeze." A chorus of bargaining

association managers would contend that the processor will retaliate by

attempting to drive future prices low enough to compensate for losses

suffered earlier when the processor was in a disadvantaged position

relative to his competitors. If he does so, he, in tandem with the

association, will create a pattern of instability, the cost of which

will be faced by growers and handlers alike.

The preceding discussion provides a broad overview of the per-

spectives from which association managers approach the bargaining

table. Market forces are respected by all three approaches. But,

there are major differences in emphasis. The first approach is more

characteristic of managers bargaining for annuals. The cost of produc-

tion can be more influential in these crops because they are not yet

planted when bargaining takes place. Because different growers have

different production costs, however, growers with lower production
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costs represent a source of supply that disciplines demands for

"higher" prices based on the production costs of others.

The second approach is more characteristic of bargaining in

perennials. While the cost of harvest is certainly a lower bound on

prices, the major influence on price is the supply of an existing crop

and the demand for that crop.

There are two major differences between this approach and the

last one. The first is the concern of the second approach with bring-

ing information to bear on the pricing decision. That approach is con-

cerned with equitable treatment of handlers based upon complete market

information. The latter approach exploits the ignorance of adversaries.

The author would argue that this works to the long-term disadvantage

of all concerned. The second difference in the two approaches is

related. The market approach looks at equilibrium prices as a long-

term (five year) concept while the opportunity approach exploits the

moment. Again in the author's view, this latter approach will exacer-

bate fluctuations in price and work against the goal of price stability

allegedly sought by many bargaining associations.

A much broader philosophical perspective, one which challenges

some of the basic assumptions of single commodity bargaining, is

found in the approach used by the National Farmers organization. As

indicated in the following summary of an interview with Oren Lee

Staley, that approach begins with an assumption that prices of all

products are interrelated and, for that reason, an industry-wide,

nation-wide, all-commodity approach to collective bargaining is most

workable.
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Edited transcript of interview with Oren Lee Staley,

President NFO, Corning, Iowa, May 12, 1976.

(A starting point in discussing collective bargaining with Staley is

the assumption that one has to go Nationwide and All-commodity

[NFO Terminology] if the bargaining effort is going to be successful.)

If you bargain effectively in one area, buyers will go else-

where, because there are so many sellers. If you bargain

effectively in one commodity, farmers will flock to the

production of that commodity. Thus, you have to raise

the general level of farm prices, if you are to raise it

at all.

(There is also a dependency relationship among commodities that is

central to his thinking.)

Grain is the key. You can't raise cattle, hogs, or produce

milk without feed grains. If you raise the price of grain,

you atuomatically raise the price of the other commodities

or provide leverage to do so. Further, since the grain is

storeable for up to four years, this facilitates efforts to

bargain in that area. (It can be rotated--first in, first

out.) In addition, foodgrain prices are dependent upon the

feedgrain prices in that they compete for the same land

and other inputs.

There has to be a good marketing and bargaining program

before farmers can seriously bargain. The NFO is develop-

ing a Nationwide Bargaining structure based on a collec-

tion, dispatch, and delivery system in which the physical

facilities are owned by the members in local cooperative

units. A professional staff, much of it composed of former

employees of the major food processing and distributing

firms (Continental, Ralston Purina, Hormel, Cudahy, etc.),

keeps the bargaining staff up to date on market prices,

as well as on transportation and handling costs for all

commodities.

Marketing strategies on grain, meat, and milk are based

mainly on the development of good information as a basis

for bargaining. Responses to bids in grain or meat are

based upon very current market information, knowledge

of transportation costs, and a capacity to physically deliver

the desired quality of product on a timely basis.

The NFO can bring buyers into competition with each

other by being aware of 1) all marketing alternatives

and 2) the costs of taking advantage of them. Once

minimum price contracts are established in some areas,

they provide leverage for the MPG to ship out of any

areas in which the difference in price is greater than the

cost of transportation. They get these contracts by

guaranteeing a reliable, quality supply of the product.
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The price is then enhanced in the low-priced areas since

buyers are forced either to pay higher prices to retain

needed volume or to sign contracts which assure themselves

stable supplies.

With regards to the charge that the NFO does not have the

volume to really affect marketing, Staley would probably say

that currently they are making gains through the use of

more complete market information than other farmers in the

major crops and because control of 50 percent or even near

that is not needed to bargain effectively. Because buyers

are so concentrated, with, perhaps five major buyers in each

industry, a reduction of marketing efforts to those who accept

contracts most benefiting NFO members puts pressure on

buyers by reducing the supplies they need to operate at

profitable levels. Thirty percent of the total product

represents a sizeable share of the needs for perhaps two

of the five firms in the industry. This kind of tactic as

a means of securing contracts isn't so necessary now as it

was at one time.

Buyers know that NFO will do it if necessary and recog-

nize such activities as costly and disruptive. Such firms

value stability. The share of major commodities currently

controlled by NFO is not known outside of the organization.

Presumably, it is approaching 30 percent nationwide since

the rallying cry for the NFO has been "Think 30" and more

recently "Operation 30." This is the market share that

the NFO feels it needs to market and bargain effectively

in the major commodities. Again, on the assumption that

nearly all processing is concentrated among the top 5 firms

in each industry, 30 percent would represent the volume of

at least two firms. The potential loss of this quantity

would be significant enough to the industry for that com-

modity to force prices up. The assumption appears to be

that shifting production out of normal marketing patterns

could either keep a couple of firms from operating at all or

could force all five to operate at lower levels with higher

unit costs of production. To do this, grain can be stored

or the weights to which cattle or hogs are fed out can be

reduced.

Q. But when such actions are carried out, don't other

growers benefit at the expense of your members?

A. The problem is real, but it may be over-played. If our

efforts are effective in driving up prices, we have a

good enough information system to respond and get our

product to market at the high prices they have created.

Further, we try to get only members who understand the

nature of the problem farmers face as individuals in a con-

centrated market. They understand that those actions may be

necessary. We have no serious difficulty dealing with any
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of the major buyers because they respect us now

and recognize that we can offer them quality, stability,

and reliability.

To continue, while others benefit from our efforts, we

aren't excluded from the benefits. Besides, someone haS'

to take the lead. There will always be costs associated

with leadership.

Q. The American farmer has demonstrated a propensity to

produce at prices lower than the cost of production and to

do so for extended periods of time. This is due to the

commitment of specialized assets and a drop in their

salvage value below their value on the farm. If farm

prices are raised further still on a commodity-wide basis,

is there not a capacity for excess supply?

A. l. The excess supply problem has been oversold. It

has never been more than a few percent (5-10) over consump-

tion.

2. What excess there is can be stored on farms or in

grower-owned facilities untfl the end of the year or when

seasonal production peaks have passed. (June is Dairy

Month)

3. The quantity of food produced here has always been

used. The question is: Who controlled it?

4. We want farmers to get control of it, bargain for

prices based upon our cost of production, and deal in terms

of one year forward contracts. What we don't sell at the

price we want will be sold at year's end for lower prices

or sent overseas or given to charitable institutions, etc.

Rather than sell all for a low price, we'll sell some at

a high price and give some away.

This mode of operation is really no different than GM

pricing with year-end discounts, or Rexall Drug's 1¢

Sales.

Organization targets for NFO are the "pockets of minimum

production." Staley observes that the big firms compete

strongly at high concentration points and operate at low

profit levels at those points. The Illinois River area

is an example. They operate alone and without competition

in other areas. Staley refers to these as pockets of

minimum production.

Grain prices may be as much as 50-60¢ per bushel below

the competitive price in such areas. NFO tries to move

into such areas. When it does, it operates at cost (NFO

always operates at cost) and passes any gains on to its

members. When such practices raise prices in the area,

the NFO puts pressure on the big firms to meet its price

and raises the general level of farm prices.
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NFO has opposed bargaining legislation at the state level

and any legislation which includes a certification pro-

cess because it divides farmers by region (in state laws)

or at best by commodity. Bargaining efforts by state

would be defeated by large firms, undermining the efforts

of the small associations. If a single commodity effort

was successful, it would simply draw growers in and

create an oversupply, depress prices, and ruin bargaining

in that commodity.

"NFO is Different - ALL - COMMODITY - NATIONWIDE."

The breadth of the approach used by NFO is, in the author's view,

largely explained by two major factors. First, the NFO has engaged

from its beginnings in negotiations for the major commodities.

Because of the relative homogeniety, storability, and transportability

of these commodities, the organization learned early that it had to

think in terms of a very broad geographical market. It was in com-

petition with a highly diffused population of fellow growers. This

contrasts with the more geographically isolated fruits and vegetables

which are not as homogeneous, as storable, or as transportable. The

NFO, as the major milk bargaining cooperatives utlimately did, found

it necessary to think and act on an industry-wide basis.

The second factor explaining the NFO approach can be traced to

a different concept of institutional growth. The NFO approach assumes

that individual grower associations, through uneven, coordinated growth,

will undercut each other's efforts to bargain collectively. It

challenges the notion that those associations can gradually and inde-

pendently achieve their aims.

In the author's view, this assumption is not as well founded in

the case of the specialty crops as it is in the major crops. The

specialty markets are just not as fluid or responsive as are the

major commodity markets. Thus, while the specialties are in



127

competition with different producing regions and with other crops for

the use of land, the problems of organization for collective bargaining

are not as great as they are in the major crops. Bargaining is

relatively concentrated around particular parts Of the year, and

market activity in competing regions can be considered by the

negotiators.

Thus, marginal improvements in terms of trade are feasible

goals for local specialty crop associations. Such goals do not seem

reasonable for growers of major crops. If nonmarginal changes in the

general level Of farm prices are sought, however, the approach used

by the NFO seems more appropriate. To be feasible, the approach may_

require facilitating legislation. This is another matter, however.

Performance: Selected Consequences Associated with

Collective Bargaining in Agriculture

The first two parts of Chapter II have been devoted to discus-

sions of structure (the set of market and institutional constraints

within which collective bargaining takes place) and conduct (the

behavior of growers, their associations, and the handlers with which

they deal within those constraints.) The final portion of the

chapter examines some of the consequences which flow from the

structural parameters and conduct patterns just described.

This section does not pretend to identify or evaluate all

potentially important consequences associated with producer efforts

to bargain collectively with handlers. What is important is clearly

a normative question. Thus, what is presented is a set Of Observations

on very fundamental variables, the "importance“ of which is documented



128

mainly by the frequency with which the topics upon which they report

comes up in the literature on and discussion about collective

bargaining in agriculture.

1. Benefits of Collective Bargaining

to Association Members as Perceived’

by the’Manager

 

 

 

Managers were asked to rank the ways in which they felt associa-

tion members had benefited from collective bargaining. Responses were

computed as in the earlier ranking questions and are presented in

Table 42.

Table 42. Managers Ranking of Areas in Which the Association Has

Benefited Most from Collective Bargaining

 

Aggregate Annual Perennial Sugarbeets

 

Higher Prices

Mean 1.491 1.265 1.625 2.6

lst 46 32 10 4

2nd 5 1 4 O

Stabilized Prices

Mean 6.382 6.529 5.250 9

lst 4 0 4

2nd 13 9 4

Secured Reliable

Markets

Mean ' 7.673 7.824 7.438 7.4

lst l O 0 1

2nd 5 5 O 0

Grading Standards

Consistent

Mean 6.2 6.412 5.188 8

lst O 0 O 0

2nd 7 5 2 O
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Table 42. Continued.

 

 

Aggregate Annual Perennial Sugarbeets

 

Higher Return for

Quality Products

Mean

lst

2nd

Standardized Contracts

Mean

lst

2nd

Planting and Harvesting

Times Are Coordinated

with Handlers and Other

Growers

Mean

lst

2nd

Growers Are Rewarded for

Particular Cultural and/

or Handling Practices

Mean

lst

Inputs or Credit Are

More Easily Acquired

Mean

lst ‘

2nd

Shorter Settlement

Period

Mean

lst

2nd

Other

Mean

lst

2nd
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Total Respondents 55 34 16
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There are at least two important points to note here. First,

there is almost perfect uniformity between the rankings on annuals and

perennials. That was not the case in any of the earlier tables.

Second, higher prices was the highest ranked benefit. This contrasts

with the association goals in which higher prices were nowhere near

the top of the list, although it does not necessarily conflict with

the achievement of those goals. Higher prices consistent with other

goals may have been achieved. It is not surprising that growers would

comment to managers on prices most frequently. Consistent grading

standards and standardized contracts ranked second and fourth.

Stabilized prices, ranked third, was one of the goals listed in the

earlier table.

2. Benefits of Collective Bargaining

to the Association As Perceived by

AESociation Members

 

 

 

A similar, though not identical, set of questions was asked

with respect to the compliments heard from members with respect to the

benefits they received from the bargaining efforts of the association.

This forced the manager to separate his concept of benefits from those

actually voiced by growers. The results were not especially revealing.

Higher prices were again ranked as most important. Thirty of

fifty managers ranked it first. Proportionally more thought it to

be the most important in annuals (22 of 32, or 69 percent) than in

perennials (6 Of 15, or 40 percent). The next most important benefit

in annuals was knowing a price in advance of production. Stability

of prices was the second in importance for growers of perennials

(stability was fourth for annuals). The third-ranking benefit in
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annuals was more of the product sold, less wasted. This would reflect

reductions in passed acreage, something that is not an issue in peren-

nials. The summary is seen in Table 43.

Table 43. Compliments Most Frequently Voiced by Members

  

 

Aggregate Annual Perennial Sugarbeets

 

Higher Prices

Mean 2.76 2.818

lst 3O 22

2nd 7 4

Stable Prices

Mean

lst

2nd

Grower Rewarded for

Handling and Quality

Control

Mean

lst

2nd

Marketing Costs

Are Reduced

Mean 8

lst 0

2nd 0

More of the Product

Is Sold, Less Wasted

Mean

lst

2nd

Timing of Marketing

More Certain

Mean

lst

2nd

m
e

C
N
N

.97

N
0
1
?
)

V
0
0
3

0
0
1
5
.
1
1

0
0
.
0
5

.49 .18

\
J
-
‘
N

N
O
C
D

0
1
-
4
0
1

0

.51 .531

c
o
m

c
o
m

C
O
E
D

.653 .344

G
O
G

(
3
0
>
!

O

.188

#
0
?
!

h
o
w

C
O
O

O



132

Table 43. Continued

 

 

 

Aggregate Annual Perennial Sugarbeets

Facilities for

Hauling Are Provided

Mean 9 9 9 9

lst O 0 O 0

2nd 0 O O 0

Prices Are Determined

in Advance Of Production

Mean 6.4 6.152 7.133 5.0

lst 14 10 3 1

2nd 2 2 O

Other

Mean 8.020 8.212 7.933 5.5

lst 3 l 2 0

2nd 1 O O 1

Total Respondents 50 32 15 3

 

3. Changes in the Practice of "Passing

Acreage“ Since Bargaining Began .

 

 

The practice of "passing" acreage had been a "sore spot" among

growers of peas, sweet corn and lima beans for many years. Processors

contracting with growers would put provisions in their contracts which

permitted them not to harvest (or pay for) the crop if it were "burned"

or if there were no time to pack it. The situation created was one in

which the processor, by contracting a bit more than needed, could in-

sure that he would have plenty to pack. This "insurance" resulted in

no immediate cost to the processor since the grower bore the risk of

overproduction. It did increase cost for growers who would be expected

to reduce their output in succeeding periods, thereby putting upward

pressure on prices. Since this contract term was informally reported
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to be one Of the first changes after bargaining began, managers were

asked about the effects of collective bargaining on passed acreage. It

applied only to annuals and the results in Table 44 were anticipated.

Table 44. The Effect of Collective Bargaining on Passed Acreage

 
 

 

 

Annuals

Passed Acreage Reduced 25

Passed Acreage.Increased 0

NO Change __ji

31

 

Obviously, the frequency with which acreage is now "passed" has

been reduced. Many contracts were rewritten as a result of collective

bargaining. A frequent change was to require that handlers pay some

share of the costs incurred when acreage is passed. This created a

disincentive to pass acreage and explains a reduction in the practice.

4. Changes in Quantities Of Output

Since COllective Bargaining Began

 

 

Those who criticize the concept Of collective bargaining

frequently charge that the practice amounts to "meddling" with the "law

of supply and demand." If prices are enhanced by such "unnatural"

means, quantity supplied will exceed quantity demanded. Less will be

sold.

With this charge in mind, a question was asked concerning the

charges in quantities contracted since "bargaining" began. The

responses are indicated in Table 45.
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Table 45. Changes in Quantity Since the Beginning of Collective

 

 

 

Bargaining

Aggregate Annual Perennial Sugarbeets

Increase 20 ll 8 l

Decrease 4 1 3

No Change _J§1 _lg_ ____ ____

44 31 12 1

 

These figures do not "prove" anything about the effect of

collective bargaining on quantities contracted. On one hand, it may

be said that there is abundant evidence that increases in output

associated with collective bargaining outweigh the reductions. Along

the same lines, it may be argued that such performance is consistent

with the theory of monopsony which indicates that prices can actually

be raised and lead to increases in equilibrium output.

On the other hand, some may argue that one would expect at a

minimum that quantities exchanged would increase with expanding markets,

that many have not changed and that output, as the "law of supply and

demand" would suggest, has been reduced by collective action.

5. Changes in Growers' CroppingPatterns

Associated with Collective Bargaining.

The broader question Of collective action and its impact upon

cropping patterns was also asked. This was partly as a check on the

responses in Table 45 and partly to explore other possible impacts.

In general, the same pattern was seen with respect to quantities

planted. (Note that in only 28 or 54 cases did changes occur. This
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implies no change in plantings.) One other item, mentioned nine times

as a secondary change, was the changed location of planting. Inter-

views revealed that added quality incentives in contracts led growers

to plant in land that would turn out a higher quality crop. On better

land, for example, sweet corn develops fuller ears and more uniformity.

The summary of responses to the questions on cropping patterns are seen

in Table 46.

Table 46. Bargaining Activity and Changes in Cropping Patterns

 

 

Aggregate Annual Perennial Sugarbeets

 

Changes Occurred 28/54 20/34 7/16 1/4

Most Frequent Change

Increased Plantings l

Decreased Plantings

Changed Location Of

Planting

Changed Time of

Planting

Other

Second Most Frequent

Increased Plantings

Decreased Plantings

Changed Location of

Planting

Changed Time Of

Planting

Other

10 4

5 0 —
'
O

1 2

0
'
1
0

t
o

0
1
-
5

C

O
N

\
0
m
o

t
o
N
O

9

O
O

0
—
-
I
O

.
_
1

O
C
O

C
O

o
—
l

o
—
l

 

During the interview process, many anecdotes concerning how

responsibility_had been shifted were accumulated. Some of these are

recounted in Chapter V. The emphasis in those cases is not on shifting

decision control, but on assuming regponsibility for currently held

decision control.
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6. Benefits Accruing to Producers

and Handlers as a Result of the

Collective Bargaining Relationship

 

 

 

The concept of shifting responsibility within the market channel

so as to make people bear the consequences of their actions runs counter

to widespread notions that bargaining is really a zero-sum game. It is

evidence favoring the hypothesis that the consequences of collective

action extend beyond growers and handlers themselves.

Much of the literature also has assumed that the association-

handler relationship is a zero-sum game. Proponents of this view

argue that anything growers gain will be at the expense of handlers

and or consumers. Others challenge that notion.

Because of this controversy, a question was asked about joint

benefits of the bargaining relationship. Managers were asked about

how growers ang handlers benefited from the development Of a collective

bargaining relationship. Their responses are summarized in Table 47.

Importantly, there were strong, positive responses to several

of the possible answers. On an aggregate basis, 48 or 54 or 88 per-

cent replied positively that there was improved information about

mutual needs and problems. The responses were uniformly high. In

annuals, 88 percent responded positively, in perennials, 93 percent

did so, and in sugarbeets..the response was completely positive. Im-

proved information translated tO a response to transmitted needs in

many cases.

Among others, Keith Tallman, President Of the Malheur County

Potato Growers52 indicated that proceSsors had Sent representatives

 

52Personal interview, March 24, 1976
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Table 47. Ways in Which Growers and Handlers Have Benefited from the

Bargaining Relationship

 

 

Aggregate Annual Perennial Sugarbeets

 

Quality and Variety

More in Line with

Market Demands 25 17 7 1

Increased Quality

Control Reduced

Product Loss 24 14 8 2

Assembly Efficiency 8 3 5 0

Improved Information

About Market Needs,

Problems 48 29 15 4

Stability of Price

Quantities 2O 10 10 O

Oflmr 4 3 O 1

Total Respondents 54 34 16 4

 

S

to growers' meetings for the purpose of showing growers what kind of

potato quality they needed to increase the value of their pack. The

processors went on to Offer guidance as to how such a product might

be produced. Growers responded and, throughout the Oregon-Idaho area

(possibly others), have become rather "specialized" in producing for

one firm or the other. The bargaining association served as 1) a focal

point for grower education and 2) a means by which to capture rewards

for using that knowledge to produce a product which was more valuable.

This anecdote and similar ones are likely behind the positive

responses that “quality and variety" are more in line with market

demands and that there was "increased quality control and less product
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loss." Stability of prices and quantity benefited both sides according

to 20 of 54 managers.

Improvements in assembly efficiency were not important in most

cases. One explanation is that some growers usually deal with one

nearby processor, and that cross-hauling is just not common.

During the interviews, association managers were almost always

quizzed as to whether the processors or handlers would agree with this

assessment. In all cases they said yes.

These observations offer little more than a benchmark upon which

to pursue further study of the question about who benefits. There is

no measure of DE! important the mutual benefits were or of what go§t§_

were incurred in securing them.

7. Benefits Accruing to Non-Association

Growers as a Result of the Collective

Bargaining Relationship

 

 

 

The reason behind the "agency shop” provision of Michigan's

bargaining law is the free rider problem--that nonmembers will benefit

from any gains Of the association whether they pay marketing fees or

not. The efforts of the association, by raising prices from which

growers cannot be excluded, provide one Of Mancur Olson's "inclusive

goods."53

The significance of this circumstance is that, in strictly

pecuniary terms, there is a positive incentive for each ng§_to join.

Economic man does not pay to get something he will receive anyway.

The policy implication is that, if society selects collective

53Olson, The Logic of Collective Action.
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bargaining as a desirable alternative, it may have to do something about

the free rider.

Questions about nonmember benefits were asked mainly for the

benefit of those not familiar with collective bargaining. Responses are

summarized in Table 48. 410 most managers, the question was almost

rhetorical. It was clear that nonmembers got the same bargaining bene-

fits as members without paying the marketing fees. As indicated else-

where in this report, such things as information services may be

"exclusive" goods and do not fit this generalization.

Table 48. Nonmember Benefits from Association Activity

 

Aggregate Annual Perennial Sugarbeets

 

Price Increases through

Bargaining Strength 41 27 13 1

Price Increases through

Association Efforts

to Reduce Acreage 2 O 2 0

Handlers Give Nonmembers

Preferential Treatment 18 15 3 O

Nonmembers Get Same

Price and Pay NO

Marketing Fees 41 26 12 3

Oflmr 8 7 ‘ 1 0

Total Respondents 51 33 15 3

 

The other relatively frequent reSponse was that nonmembers re-

ceived preferential treatment from handlers (through longer contracts,

better seeds, alleged higher prices, etc.). This is interpreted as

an attempt to undermine the strength of the association. Again, it
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appeared more frequently in annuals than in perennials.

This concludes the review of descriptive data on the market

structure in which collective bargaining takes place, the conduct of

participants within that framework, and selected consequences asso-
 

ciated with collective bargaining activity by bargaining association

managers. It is against this background that Chapter III begins to

develop the legal framework for collective bargaining.

Summar

The Structure of Markets and Bargaining Institutions

Collective bargaining activity and its setting can be described

in terms of 1) market and institutional structure, 2) participant moti-

vation and behavior, and 3) selected associated consequences.

Producer-first handler markets in individual commodities are

characterized by very concentrated buyer sectors. Four-firm concen-

tration ratios for proprietary processors are very high in the local

market areas. Concentration levels faced by individual growers are
 

much higher.

Other "markets" for growers include processing cooperatives.

These are more common on the West Coast and particularly in perennial

crops.

Many growers contraCt with the concentrated buyers. They fre-

quently charge that they cannot get the "full market values" for their

commodities. Buyers can say, "Take my Offer or leave it--there are

plenty Of other growers and your crop does not mean that much to me."

They are right. Furthermore, because growers have fixed human and

physical capital, they may continue to produce at prices less than
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average total cost of production.

Although growers may have alternative commodities to produce,

it is often the case that the same processor purchases the alternative

crops .

When specialized physical capital is required for producing or

handling the commodity involved, it is frequently owned by growers.

Associations appearing to have the greatest difficulty in achieving

mature, stable bargaining relationships are those bargaining for

commodities in which processors own most of the specialized physical

capital.

The most mature and stable collective bargaining relationships

generally appear to be in those commodities where grgygr_assets are

the moat specialized.

In this setting, associations aim to provide growers with more

equitable bargaining relationships. On average, the associations re-

presenting growers of perennials are Older. Growers of perennials

also seek group solutions to marketing problems through processing

cooperatives in greater numbers than do growers of annuals.

There are two broad types of contractual relationships. In one

type, the association actually takes or may take title to the commodity,

thereby assuming more immediate pressure to place the crop. In such

cases, the association membership agreement typically includes some

sort of "pooling" arrangement.

Under another type of contract, the association bargains for

terms of trade without assuming title to the commodity. Terms of trade

are decided upon and then growers contract individually for quantity.
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Associations do not take title in the case of annuals, but

frequently do so in perennials. In annuals, terms of trade are deter-

mined first, and then quantity is determined. In perennials, quantity

exchanged generally is determined first, and then price is bargained.

(This is not the case in Michigan.) This distinction suggests that

bargaining for a price which reflects supply and demand is easier54
 

in perennials than in annuals. This may partially explain the greater

difficulties encountered by the annual associations in achieving good

bargaining relationships.

The hardest term to resolve is almost always price. But a wide

variety of terms are discussed and/or have become permanent parts of

contracts as a result Of bargaining. Other exchange procedures have

been changed as a means of accommodating differences first discussed

at the bargaining table. Furthermore, many changes in the distribu-

tion of responsibilities and incentives in production and marketing

have evolved through the bargaining process. Thus, it would be yrgng_

to conclude that the bargaining process is only to determine price.

Two Observations should be made on the basis of this description.

1) There are many differences between collective bargining in annuals

and in perennials. 2) There are important structural differences be-

tween bargaining associations and monopolistic firms. These differ-

ences make the bilateral monopoly model generally inappropriate as a

guide to analysis of collective bargaining in agriculture. (The model

is discussed in Appendix G.)

 

54This does not mean that it is easy for parties to get their

way in either type O?_commodity.
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Conduct

This discussion deals mainly with the motivation and behavior

of bargaining association managers/officers in fulfilling their respon-

sibilities.

Association-Processor Relations
 

The success of associations in securing and maintaining collec-

tive bargaining relationships with handlers is evaluated on the basis

of answers to several key questions asked of managers. Again, "success"

does not refer to the ability of an association to "get its way" but to

its capacity to relate as an association to handlers.

The most stable bargaining relationships are seen in the peren-

nial crops on the West Coast. The least stable relationships, as

reflected in difficulty encountered in securing recognition, holding

members and securing agreements are seen in field crops for which

processors own most harvesting equipment. In a "moderately stable”

category are those annual crops for which growers own the specialized

capital and those associations bargaining for perennials but having

less experience55 in bargaining.

There are a few exceptions to all three of these generalizations.

There are perennial associations that do not have good relationshipS

with handlers as there are annual associations in crops where 103114191"s

own the specialized capital that have relatively good bargaining "e‘a‘

tionships with handlers.

 

55"Less experience" in bargaining refers as much to the indusuy

as to the association itself.
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Managers were asked in interviews to characterize the relation-

ship between the association and handlers. Their responses were con-

sistent with those found in the mail questionnaire. At one extreme,

managers would say, "Of course we have differences with processors

and packers, but mutual dependence is understood. We maintain frequent

contact with handlers throughout the year so that we can understand

mutual needs and problems.“ At the other extreme, there are allegations

of flagrant violations of unfair practice provisions in the Agricultural

Fair Practice Act of 1967.

This introductory discussion of behavioral parameters has been

an attempt to characterize overall bargaining relationships almost

exclusively (there are four exceptions) on the basis of nonprocessor

assessment. As such, it should be conditionally accepted. What

follows is a summary of the aims pursued, information sought, and

sources used by bargaining association managers.

Association Aima, Information Use,

and Information Sources

 

 

For those who view the aim of the bargaining association managers

as one of "getting higher prices," the responses Of managers to survey

questions about the aims Of associations should be a revelation.

Higher grower income was ranked first, but the goal of higher prices

was ranked very low. In seeking higher grower incomes, managers were

more concerned about price stability, assured markets, and, for annuals,

expanding markets. If these are accurate reflections Of association

aims, they justify an inference that the bilateral monopoly model

(sometimes offered as a model Of the collective bargaining group-

processor relationship) is not applicable to bargaining associations
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in general. First, it ignores some of the main variables mentioned by

managers. Second, decision makers may be more inclined to maximize

quantity than total revenue. In a 100 percent participation pool,

highest incomes would be attained (in the static analysis) by pricing

so as to maximize total revenue and distributing those revenues in

proportion to sales. In a more dynamic sense, such practices are not

necessarily followed.

Kinds of information sought by managers as they attempt to

achieve association Objectives are also important parameters of behav-

ior. During interviews, association managers frequently volunteered

that, in bargaining, it is crucial to have more market information than

anyone else. While managers in perennials and annuals were inclined to

emphasize different types of information, most indicated that they

spent substantial shares of their time and association resources in

accumulating information on supply and demand for their commodities

and those related to them. While no questions were directed in a

systematic way to discover the proportion of association resources used

in securing market information, interviews generally indicated that a

majority Of such resources are so engaged.

Whatever the findings of such an inquiry, it can safely be said

that tng_primary activity of perennial bargaining association and a_

primary activity of associations for annuals is that of bringing market

information to bear upon decisions with respect to terms of trade.

'Bringing this infOrmation to bear upon such decisions creates

a "public good" from the growers' viewpoint. To the extent that

growers benefit from the accumulation and use of such information,

all growers benefit if there are no mechanisms to prevent grower entry
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into the market. Unless the growers represent a "privileged" or

55 the needed information is not likely to be"intermediate" group,

collected and used because everyone has a positive incentive to "let

George do it. "

The sources of information used are also important in charac-

terizing managers' behavior. In perennials, the most important source

of information was handlers. This was also an important, though not

the most important, source in annuals (ranked third). Government

publications were most important in annuals. As mentioned earlier, the

relationship with handlers in annuals is not, in general, as well

developed as in perennials. This may explain a greater reliance upon

some other sources in annuals. Managers of annuals frequently indicated

that good estimates of carry over stocks are most frequently lacking in

their needed data. This is crucial pricing information, largely con-

trolled by handlers, who are understandably hesitant to divulge such

information to grower associations since it would give up an advantage

in bargaining. ‘

Philosophies of fruit and vegetable bargaining can be broadly

classified as the 1) "cost of production," 2) "market," and 3) "oppor-

tunity"approaches. These are philosophies which grow, in part, out of

circumstances peculiar to the nature of the commodity involved and, in

the latter case, to the market philosophy of those involved in bargain-

ing. This is also true Of the bargaining approach used by the NFO,

which questions the certification approach.

 

56Robert L. Bish, The Public Economygof Metropolitan Areas,

(Chicago: Markham Publishing Company, 1971), p. 311
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The "cost of production" approach may be used to roughly

characterize bargaining in annuals. Estimated production costs provide

a primary guideline upon which to begin bargaining. As bargaining

progresses, other considerations affecting demand are also considered.

Use of the “approach" is facilitated by the fact that quantity is

not established until after bargaining begins.

The "market" approach characterizes bargaining activities in

perennials. From the outset, bargaining parties focus attention on all

factors affecting supply, demand, and expected market clearing prices.

Quantities available are more completely determined prior to bargaining

than they are in annuals. This facilitates the common use (by growers

and handlers) on the West Coast of Hoos' and Kuznet's fruit pricing

formulas as guidelines in determining final terms of trade.

The "opportunity approach" is one of the more extreme concepts

in bargaining. Its practitioners focus on taking advantage of

processor ignorance of the market. This sometimes means signing a

higher priced contract with one handler than another and, in general,

exploiting (and enhancing) existing risk and uncertainty in the market.

This can be a two-way street of course, and the strategy will probably

lead to similar handler behavior toward growers.

Performance: Selected Consequences Associated with

Collective Bargaining in Agriculture

A comprehensive picture of all consequences associated with

collective bargaining activity is not provided by this research. For

this reason, selected consequences were studied with the aim of pro- .

viding fundamental information (a starting point) for discussion of
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issues which have been raised about collective bargaining.

Consequences for Associations and Growers

Higher prices were mentioned as benefits to member growers.

At the same time, greater price stability was allegedly achieved.

Growers and association managers claimed that grading standards

and contracts themselves became more consistent as a result of collec-

tive bargaining. Standardization of grading standards, by making re-

wards for the achievement of these standards more certain, provides an

incentive to attain improved or more consistent quality. Standardiza-

tion of contracts among firms, by reducing uncertainty with respect

to where growers can get the most for their product, may have helped to

stabilize the patterns of commodity assembly which were alleged by some

managers in extensive crops to include costly cross-hauling patterns

prior to contract standardization.

Consequences for the System
 

Increased prices to growers are predicted by many who fear

collective bargaining and suggest that it can only lead to excessive

demands, prices above equilibrium, and lower levels of output. Re-

sponses to questions about these expected tendencies indicated that

higher levels of grower output accompanied bargaining 45 percent of

the time. In another 45 percent of the cases, there were no changes in

member output. In only 10 percent of the cases were there reductions in

output. These changes took place while prices increased, not only for

member growers, but also for all other growers in the market. The

author is aware of only short-term biologically-based excess supplies in

any of the bargained perennial commodities. (This excludes those cases
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in which quantity controlling market orders with "green drop'I provisions

were used.) If associations were bargaining prices above equilibrium,

one would expect to see frequent physical excesses, particularly in

perennials. In annuals, one would expect to see many nonmember growers

actively seeking contracts for higher prices and tending to undermine

existing associations. Instead one sees association managers acknowl-

edging that a free rider problem exists, but widely resisting

compulsory membership as a means of dealing with it. In short, the

accumulated evidence does not suggest that bargaining associations alone

have been responsible for raising prices above equilibrium or for re-

ducing output.

Passed acreage has also been reduced as a result of efforts to

bargain collectively. In many interviews, managers detailed the

means by which some of the costs associated with passing acres had been

shifted to handlers, who always made the final decision to do so. The

effect was always to reduce passed acreage.

Other consequences included changes in the location of planting.

In response to incentives for higher quality crops, better land was

Often chosen in order to produce higher quality products (e.g., fuller

ears of corn). Changes in incentives presumably directed resources to

higher uses. 1

Benefits Accruing to Growers and Handlers
 

Managers indicated that both buyers and sellers benefited from

the collective bargaining relationship. An almost universal response

was that both "sides" benefited from improved information. Frequent

responses were also that quantity,quality, and variety were more in line
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with market demands.

Benefits to Nonmember Growers
 

Responses frequently confirmed that nonmembers secure at least

the same minimum terms as members. This may be a destructive in-

centive for the association that provides only "inclusive" goods.

Michigan's bargaining law provides a controversial means of

dealing with this "free rider" problem by obliging all members of a

bargaining unit to pay marketing fees. Nonlegislative means of dealing

with the problem are to provide exclusive goods for members. These

may be to offer market information and guidance to members or to take

title and provide a "home" for the member's crop.

Chapter II has described selected components of structure, con-

duct, and performance in markets where associations bargain collective-

ly for processing fruits and vegetables. Chapter III deals exclusively

with components of legal structure which constrains the actions of

growers and handlers engaged in collective bargaining. Together,

Chapters II and III provide infOrmation which help to predict the

consequences of alternative rules for collective bargaining.



CHAPTER III

THE LEGAL ENVIRONMENT FOR COLLECTIVE

BARGAINING IN AGRICULTURE

Chapter II discussed at length the structure of institutions

and markets surrounding collective bargaining in fruits and vegetables,

the conduct of growers, their associations and the handlers operating

within that structure, and selected consequences of efforts to bargain

collectively. Institutional parameters not yet discussed are those

which make up the legal environment for collective bargaining.

This chapter is devoted to a survey of the laws and litigation

which characterize that environment. Such a survey will expand our

understanding of structUre and provide a foundation for the analysis

of the consequences of alternative bargaining rules in Chapter IV.

Four major ideas are developed here. The first is a concept of

the role Of law in collective bargaining between producers and first

handlers. This is followed by brief summaries of existing bargaining

statutes and related laws. Third, proposed laws will be discussed.

Finally, arguments in litigation surrounding existing bargaining laws

will be developed.

The Role of Law in Collective Bargaining.

Three "typeS" of bargaining legislation are discussed in this

chapter. These are permissive, protective, and promotional. The

151
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permissive type is embodied in the Capper-Volstead Act and says (by

current interpretation) that agricultural producers may bargain collec-

tively without fear of prosecution under Sections 1 or 2 of the Sherman

Act. The protective type is represented by such laws as the Agricul-

tural Fair Practices Act Of 1967 and says that the public will devote

resources to the prosecution of those handlers who discriminate against

agricultural producers choosing to exercise their rights under per-

missive legislation. Promotional legislation is a public action to

reduce, by methods to be discussed, those organization costs faced by

diffused groups Of producers who face concentrated handler markets.

Most collective bargaining activity has transpired exclusively

under the provisions of the Capper-Volstead Act. The associations in-

volved have successfully overcome or tolerated, to varying degrees,

the organizational obstacles that promotional laws are designed to

reduce. .

It is only within the last decade that the Agricultural Fair

Practices Act of 1967 and the majority of state bargaining laws have

been passed. Many state laws have included provisions to specify

unfair practices. Most recently, legal provisions have been promotion-

al in nature. 1

A central question in this research is VWhat are the behavioral

consequences of alternative laws--old, new and proposed?" What follows

is a summary of these laws along with a comment on their apparent

effect on bargaining activity in the areas of their influence.
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Existing Bargaining Legislation

The major pieces of federal legislation related to collective

bargaining are the Capper-Volstead Act Of 1922, the Agricultural

Marketing Agreements Act of 1937, and the Agricultural Fair Practices

Act Of 1967. State laws relating directly to bargaining are those in

California, Colorado, Idaho, Maine, Michigan, Minnesota, New Jersey,

North Dakota, Ohio, Oregon, and Washington. State marketing order

legislation, though indirectly related to bargaining, is not considered

here.

Federal Laws

Capper-Volstead Act
 

Capper-Volstead Act (42 Stat. 388, 7 U.S.C. 291-292) J.K. Samuels

Offers a fairly concise statement of the Act's aims and provisions.

The Act:

enables producers to act together through cooperatives

without thereby viOhting Federal anti-trust laws...to

secure this protection a cooperative must be composed

of persons engaged in production of agricultural pro-

ducts; must operate on a mutual basis for the benefit

of its members as producers; must not deal in the pro-

ducts of nonmembers to an amount greater than it handles

for members; and must either allow each member no more

than one vote because of the amount of stock or member-

ship capital which he may own (and/) or limit its

dividends on stock or membership capital to 8 percent

‘per year.5

Bargaining associations must meet Capper-Volstead requirements

to avoid violating anti-trust laws. Thus, challenges to the activities

 

57J.K. Samuels, "Legal and Legislative Aspects," in Bargaining

in Agriculture ed. by Harold F. Breimyer (Columbia, Missouri: Univer-

sity OfIMissouri-Extension Division-C911, June 1971), p. 24.
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of bargaining associations are frequently directed at their qualifica-

tions as a Capper-Volstead cooperative, the legitimacy of their actions

under the Capper-Volstead Act, or the wisdom of the Act. For example,

legal challenges associated with bargaining associations have alleged

that 1) an association, by joining with noncooperative members is in

58
violation of antitrust laws, 2) that cooperatives have engaged in un-

due price enhancement, 3) that "bargaining" is not provided for in

59
Capper-Volstead, 60and 4) that the Capper-Volstead Act is being abused.

Agricultural Marketing Agreements Act of 1937
 

The Agricultural Marketing Agreements Act of 1937 was passed

"1) to improve price stability in specified commodity markets, and 2)

6] To achieveto promote orderly marketing conditions in those markets."

these purposes, the Act provided for the issuance Of marketing agree-

ments and marketing orders. Only marketing orders are discussed here.

They may be voted for milk as well as perishable fruits and vegetables.

Milk marketing orders enable producers to impose minimum price

provisions on handlers. Growers first vote for a market order and then

pursue the details of its provisions through a hearing process.

 

58Treasure Valley Potato Bargaining Association, et al.,_vs.

Ore-Ida Foods Inc. and J. R. Simplot Company, U. S. Court of Appeals for

the Ninth Circuit on Appeal from the United States District Court for

the District of Idaho, No. 71-2742, April 11, 1974, p. 9.

5916id., p. 18.

60Federal Trade Commission Staff Report on Cooperatives,

Bureau of Competition, Washington, D.C., September, 1975.

6Robert Jacobsen, "Marketing Aid or Vehicle" in Bar ainin in

Agriculture: Potentials and Pitfalls of Collective Action, ed. 5y

HarOld F. Breimyer (Columbia Missourii"UniVersity Of—Mi550uri-Exten-

sion Division-C9ll-June 1971), p. 34.
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Fruit and vegetable growers may vote for marketing orders which

oblige handlers to deduct fees for the administration of the order.

These orders may provide for (1) minimum sizes and qualities of products

shipped, (2) amounts handlers may purchase, (3) quantities shipped in one

period, (4) equalization of the burden of a surplus among growers, (5)

sizes of containers, and (6) funding market research and development.62

Agricultural Fair Practices Act of 1967
 

The Agricultural Fair Practices Act of 1967 was passed largely

in response to producer complaints of discrimination because of their

membership in or efforts to organize bargaining associations. Accord-

ingly, the act makes it illegal to:

"a) coerce any producer in the exercise of his right

to join and belong to or to refrain from joining

or belonging to an association of producers, or to

refuse to deal with any producers because of the

exercise of his right to join and belong to such

an association; or

b) discriminate against any producer with respect to

price, quantity, quality, or other terms of pur-

chase, acquisition, or other handling of agricul-

tural products because of his membership in or

contract with an association of producers; or

c) coerce or intimidate any producer to enter into,

maintain, breach, cancel, or terminate a membership

agreement or marketing contract with an association

of producers or a contract with a handler; or

d) pay or loan money, give anything of value, or Offer

any other inducement or reward to a producer for

refusing to or ceasing to belong to an association

of producers; or

e) make false reports about the finances, management, or

activities of associations of producers or handlers; or

 

62Ibid., p. 36.
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f) conspire, combine, agree, or arrange with any other

person to do, or aid or abet the doing of, any act

made unlawful by this Act."53

The Secretary of Agriculture may request that the Attorney

General bring civil actions against those who appear to have violated

provisions of the act. This authority has been delegated to the

Consumer and Marketing Service of the USDA. The story of the Act is

told by Randall Torgerson in Producer Power at the Bargaining Table.64

More than 20 complaints have been filed under the Act. To date,

one has been decided. This is the case of dairyman John Weir in Ohio.

In that case, the Federal District Court of Cleveland concluded that

Weir's rights under the Agricultural Fair Practices Act had been

violated and permanently enjoined the handler involved from refusing to

deal with Weir because of his membership in a bargaining association

(See Appendix 1).

State Laws

As one speaks with the leaders and employees of bargaining asso-

ciations from Maine to California, it becomes apparent that the bar-

gaining activity which takes place under state laws is generally

unaffected by the provisions of these laws. This is emphatically 22!.

the case in Michigan where a very strong bargaining law has drawn the

attention of handlers and bargaining association personnel nationwide.

Neither is it the case when state laws have provided "deduct and remit"

requirements for first handlers.

 

63Section 4, The Agricultural Fair Practices Act of 1967, Public

Law 90-288, 90th Congress, S-lO9, April 16, 1968.

64Torgerson.
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California
 

California first passed a bargaining law in 1961.65 It specified

unfair practices, empowered the director of agriculture to receive

complaints and enjoin actions, and provided for penalties of $50 to $500

for each violation of the law. A 1974 amendment (SB 1941) made it an

unfair practice for handlers to refuse to bargain in good faith with an

association meeting specified criteria. The good faith obligations are

binding upon associations as well as handlers.

There are conflicting accounts of the impact of California's

collective bargining law. If we are to measure the law's impact by the

extent to which it has been used, we would conclude that impact is

negligible.

The Apricot Producers of California was the first organization

to file a complaint under the law.66 Theirs was a charge of failure

to bargain in good faith (a recently adopted provision). Three obser-

vations came out of the experience. 1) The Attorney General determined

that there were no guidelines by which to receive and act upon com-

plaints. 2) There were no funds with which to enforce the law.

3) In this case, there was a clear-cut case of failure to bargain in

good faith. The manager volunteered that charges would have been

futile were this not the case since "when someone bargains, but not

seriously, you're up the creek."67

 

65

66Ralph N. Watters, General Manager, Apricot Growers of Califor-

nia, personal interview, Oakland, California, April 6, 1976.

67Ibid.

California Agriculture Code, Chapter 2, Art. 1-3.
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Others claim that there is no way to determine what good faith

is. There are no specific measures of good faith. For whatever

reason, there has been little explicit use of the California law either

prior to or after the 1974 amendment.

Others observe that the absence of active use of alaw does not mean

it is ineffectual. In two interviews, association managers reported

knowing that the passage of the unfair practice provisions had led pro-

cessors to call special meetings with their fieldmen in the interest of

cautioning them to avoid actions which could be considered unfair

68 Unfortunately, there are no handy measures of the reduc-practices.

tion in unfair practices to test the effects of these cautions.

In some cases, associations appear to have failed primarily

because of concerted efforts by processors to avoid collective bargain-

ing. In the case of one vegetable crop, successful bargaining efforts

in one year were met with major processor efforts in the following

69 The details are notyear to get other growers into the business.

known with certainty. Allegations are that the firm financed growers

at a loss with the aim of breaking the association. The firm would

likely call that nonsense and claim that they could finance new growers

and get them to grow profitably for less than increments bargained for

by the association. The growers would then reply that handlers can

bring desperate people into production, pay them barely enough to keep

them solvent, and hold the financing operation over their heads.

 

68Cameron Girton, California Canning Pear Association, personal

interview, San Francisco, California, April 5, 1976.

69Confidential personal interview.
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Another argument for the law defends those who criticize its

lack of "teeth." Processors are especially sensitive to public sugges-

tions that they have failed to bargain in good faith. Thus, they are

hesitant to engage in any practices which may hurt their public images.

This research has not probed the long-term history of any single

law in detail. Just the same, it is debatable at best whether the

California law has achieved its objectives. On balance, those inter-

viewed, even if they had supported the law, claimed that it was in-

effectual.

Colorado

Colorado has no bargaining law pngsg, It does have a Coopera-

70 which prescribes a fine of $100 fortive Marketing Association Law

each effort to induce a member of a marketing association to break his

contract. It also makes the processors or handlers "liable to associa-

tion aggrieved in a civil suit in the penal sum of $500 for each

II 7]

offense. During the 1976 contracting season, Colorado sugarbeet

growers are alleged to have received substantial pressure to sign

contracts in violation of their association membership agreements.72

During an April 1976 meeting of the Mountain State Growers, members were

encouraged to record each effort by handlers or fieldmen to induce

 

70Coiorado Revised Statutes and Commerce v. 11 7-56-101-33.
 

7‘Ibid. 7-56-128.

72It is worthy of note that this is one kind of practice that

is also forbidden under provisions of Michigan's Public Act 344.

Under that act, it is an unfair practice to deal with a member of a

bargaining unit other than through the association accredited to

represent the unit.
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members to go back on membership agreements.73 An Agreement was reached in

the dispute involving Great Western, and charges apparently were not

filed under the law.

Idaho

Idaho has a law which provides for the I'Deduction of Dues to

Grower or Producer Organizations."74 It requires that processors or

other first handlers automatically deduct a specific amount from pay-

ments to growers requesting the deduction and that the amount be re-

mitted to the designated association as a membership fee. The law has

been crucial to the development of the Potato Growers of Idaho, by

far the largest bargaining association in the state.

Maine
 

Maine's legislature passed a Marketing and Bargaining Act in

1973.75 Under the Act, a five-man, governor-appointed board is to re-

ceive petitions for "qualification." Once qualified, an association has

a mutualIobligation with the handler to bargin in good faith.

There is a provision for dealing with the "free rider" problem.

Handlers cannot deal with nonmembers while bargaining with an associa-

tion which can provide "all or a substantial portion of the requirements

of such handler. . ." Obviously, "substantial" is subject to much inter-

pretation. There is no provision for resolving disputes over terms of

 

73Meeting of the Mountain States Growers, Fort Collins, Colorado,

April 12. 1976.

74

75

Idaho Code, Chapter 39:22-3901-6.

Maine Revised Statutes, Chapter 85: 13:1953-65.
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trade. The key provisions are for 1) the board (one grower, one pro-

cessor, and three "public" representatives), 2) the qualification of

associations, and 3) the prosecution of handlers failing to bargain in

good faith. Measures of good faith are not specific. The qualifica-

tion is "by handler.‘I The association must be "qualified" for each

handler.

The board was quickly appointed (October 1973),76 but no asso-

ciation applied for qualification. The only active bargaining group

in the state (the Agricultural Bargaining Council) was growing rapidly

and bargaining contracts with area potato processors. It became

qualified only when the secretary to the bargaining board solicited

ABC's application.77

On the basis of this observation, one may argue that the law in

Augusta was not particularly relevant to what transpired when bargain-

ing took place in Presque Isle. This is not to say that it never could

be. The ABC simply had enough growers and strong enough support, and/or

processors had enough good will to bargain in good faith without the

law.

The greatest legal difficulties for the ABC surrounded the

Perishable Agricultural Commodities Act (PACA). Two processors,

allegedly facing financial difficulties, were long overdue in payments

for raw potatoes delivered. The legislative efforts of the ABC were

directed toward securing PACA coverage for frozen french fries.

 

76Seth Bradstreet, President, Maine Agricultural Marketing and

Bargaining Board, personal interview, Portland, Maine, March 10, 1976.

77Ralph Kierstad, Secretary, Maine Agricultural Marketing and

Bargaining Board, personal interview, Augusta, Maine, March 10, 1976.
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The fact that the ABC is only nominally affected by the new act

seems ironic in that one of its ex-emplOyees was a prime mover in the

Act's passage.78 Although the ABC had supported the passage of the Act,

none of the organization's current principals could recall the details

of the law's development. None of the state officials, university

personnel, or past legislators could offer detail in the development of

the law, although several mentioned the ex-ABC official who has long

since left the state.

Just the same, the law was, until recently, facing considerable

scrutiny. A group of broiler growers represented by an affiliate of

the Maine Agricultural Marketing Association had requested qualification

under the act. Bayshore Enterprises, with which they aimed to bargain,

filed suit against the board and the act. The challenge will be

discussed in the last part of this chapter.

Maine also has a separate check-off law79 which obligated

handlers to deduct marketing fees from payments to growers and remit

them to designated associations at grower expense.

Michigan

Michigan's Agricultural Marketing and Bargaining Act80 is unique.

Two provisions in particular are unique in agricultural bargaining.

First is the agency shop-type provision. All growers in a defined

bargaining unit (whether association members or not) are obliged to

 

78Observation by several individuals interviewed in Maine,

March 8-10, 1976.

79Maine Revised Statutes, Chapter 105:1091-6.

8°Michigan Act No. 344, Public Acts of 1972.
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market their production "through or at the direction of" the "accredited”

association. They must also pay marketing fees to the association. In

effect, this means that all unit members market on terms bargained by

the association. The Michigan Agricultural Cooperative Marketing

Association (MACMA), which, to date, is the accredited association in

all cases, does not take title to or redirect the flow of production ex-

cept by providing market information. (The apple sales desk is an

exception.)

The second unique provision is for compulsory, binding, final

offer arbitration. If neither party exercises an option to "elect out"

of bargaining by thirty days prior to the beginning of the marketing

period (in general, when contracts are signed for annuals or when

harvest begins for perennials), both are deemed to have consented to

arbitration if terms of trade are not arrived at through bargaining.

The Act is implemented by a five-man, governor-appointed board.

The board receives and holds hearings on applications for unit defini-

tions and association accreditations. It also reacts to complaints of

unfair practices and refusal to bargain in good faith and arranges for

requested mediation and mandated arbitration, if necessary, suggesting

a list of possible arbitrators.

Michigan's law has been used extensively by the Michigan Agricul-

tural Cooperative Marketing Association (MACMA) which has secured

bargaining unit definitions in apples, asparagus, cabbage, cherries,

cucumbers, plums, and potatoes. All units, except for plums and

cucumbers, have accredited associations. All accredited associations
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are divisions of MACMA.8] Bargaining under the provisions of the law

has been stayed in asparagus, cherries and potatoes, since the accredi-

tions of those commodity associations have been challenged in court by

processors and a few growers. Other litigation, involving constitu-

tional challenges and cooperative exclusions, will be discussed later

in this chapter.

Michigan also has a deduct and remit provision. Public Act 153

requires handlers to deduct marketing fees at the grower's requests and

to remit them to specified associations.

Minnesota

Minnesota's legislature passed a 1973 Agricultural Marketing

and Bargaining Act82 which is modeled in many respects on the Michigan

statute. Under the Minnesota law, cooperative associations apply for

accreditation to the Commissioner of Agriculture. The commissioner

determines whether bargaining is to be by plant or firm and accredits

associations which, among other requirements, have contracts with more

than 50 percent of the growers representing 50 percent of the deliver-

ies to the specified plant or firm. The law requires that handlers

observe fair practice guidelines and bargain in good faith with

accredited associations. When negotations begin, the association is to

notify the commissioner. If no agreement is reached at the end of ten

days, "the association may, at any time thereafter, petition the com-

missioner to assume supervision over the dispute. . ." (Emphasis added).

 

8lFor a brief history of MACMA's use and assessment of the Act,

see Appendix F.

82Minnesota Laws, Agricultural Marketing and Bargaining Act of

1973. 17.691-700.
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Up to 15 days prior to the beginning of the marketing period, if an

agreement has not been reached, either party may opt out. (The

handler would not buy from anyone in the association and the members of

the association would not produce the commodity.) If neither party opts

out by the 15th day prior to the marketing period and if no solution is

arrived at, "the Commissioner shall exercise his discretionary author-

ity, according to rulesrpromulgated . . . in determiningrwhich disputes
 
 

are arbitrable . . ." "findings . . . are to be announced by the 15th

"83 (Emphasis added).day of the marketing year in dispute.

One association, the Southern Minnesota Cannery Growers, has

been accredited under the provisions of the law. It bargained without

the law in 1974 and with the law in 1975 and 1976.84 In 1976, no

agreement was reached; no one opted out, and major weaknesses in the

law, already forseen by those close to it, had become apparent to all.

The Minnesota Law is worth looking at as an illustration of how un-

workable and imprecise a law can be and still secure passage.

In the quotations above, concepts are underlined which have

no clear meaning in the law. The commissioner may be petitioned to

"assume supervision over the dispute." This suggests the exercise

of power to resolve the dispute. If so, there is no mention Of how or

by what guidelines. From a technical point of view, the phrase is

almost meaningless. The Commissioner shall "exercise his

 

83The meaning of this authority is unclear because no relevant

rules were promulgated, and the provision for arbitration was never

included in the law.

84Alan Roebke, President, Southern Minnesota Cannery Growers,

personal interview, Hector, Minnesota, February 11, 1976.
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discretionary authority according to rules promulgated in determining
 

which issues are arbitrable. As of February 1976, no related rules had
 

been promulgated, and there was no provision for any form of arbitra-

tion.85

The provision for "opting out" is meaningless. If one does not

"opt out," a resolution of the dispute seems to be implied. But there

is no means of resolving the dispute. An effort to secure an arbitra-

tion provision was abandoned as a compromise move to pass the Act.86

Thus, the Minnesota law appears to be unworkable in some respects.

There is much to be learned from the experience of those working

close to the law. An Assistant Commissioner, charged with implementing

the Act and in no way responsible for its design, made several observa-

tions as potential changes. Vagueness created an obstacle to implemen-

tation. 1) It was necessary to clarify the relationship which must

exist between grower and association prior to accreditation. 2) There

is no specification of the duration of an accreditation; it appears that

association is accredited forever.

If the law were rewritten, the Assistant Commissioner observed,

several administrative changes would be recommended to deal with the

following problems.87

 

85On one hand, it could be argued that a weakness of the law

lies in the absence of needed promulgated rules. On the other hand,

the law does not explicitly grant authority to promulgate rules.

86Senate hearings on the Act.

87Tom Kalitowski, Assistant Commissioner, Minnesota State

Department of Agriculture, St. Paul, February 12, 1976.
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l) Formalization of relations between a grower and his

association would be required.

2) "Association" would be defined to include non-accredited

associations. (All would be protected from unfair prac-

tices.) [Some provisions would be in conflict if a pro-

cessor were to deal with more than one association -

Author's note. 1

3) Information received from the associations for accredita-

tion would be confidential as is that received from pro-

cessors. [This may hinder workability, since handlers

are alleged to have claimed that they cannot know whom

they should not approach if they do not have a list of

association members.]

4) The 30 day delay period between accreditation and the

effective date is without any evident purpose and could

be dropped.

5) There is no formal procedure for Opting out.

6) It is not clear that handlers give up the right to deal

with members when they opt out.

7) There is no specified procedure for deciding on a

bargaining unit.

8) Since there is no provision for arbitration, the

Commissioner may be backed into saying no issues are

arbitrable.

Many of these problems could be readily corrected, although some

could not. The point is that many details of procedure and definition

affect the implementation and effectiveness of a law. The creation

of workable legislation demands that such detail be attended to. The

Minnesota law provides a useful illustration of problems created when

these questions are not considered in the process of design.

Minnesota also has a law which provides for automatic deduction

of fees and remittance to the Minnesota Potato Council. It is voluntary

in that growers may request a refund of their payments. The Red River

Valley Potato Growers Association (RRVPGA) submits a budget to the
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Minnesota and North Dakota Council. Part of the budget if for

marketing.

New Jersay_

The New Jersey code88 does not deal explicitly with bargaining

associations. Bargaining is listed among the activities in which

cooperative associations may legitimately engage. Provisions are made

for handlers to collect marketing fees89 and remit them to cooperatives.

The law specifies a series of unfair practices with respect to coopera-

tives and prescribes penalties for such practices.

North Dakota
 

North Dakota has a checkoff law which applies to all_potato

growers. It is voluntary in that growers may apply for a refund of the

90 The checkoff (1% cent/CWT.) goes to the Northamount checked off.

Dakota Potato Council. The association is financed through a

marketing budget for which it applies to the council on an annual

basis.

While there are obvious administrative advantages to the

"deduct and remit" approach, there was no difficulty in securing coopera-

tion on deductions before the law was enacted. In fact, more revenue

was collected on a per-acre.basis before the law was enacted.

 

88New Jersey_Agricu1ture Code 4:13-3, 43-48.

89Ibid.. 4:13-26.l

90L.A. Schmid, Executive Vice President, Red River Valley

Potato Growers Association, personal interview, Grand Forks, North

Dakota, March 18, 1976.
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Ohio Cooperative Law91

The Ohio Code lists unfair marketing practices by handlers,

distributors, and dealers or their agents vis a vis producers of

agricultural products for membership in cooperatives. There is a

provision for the receipt of complaints and the conduct of hearings with

respect to unfair practices. The Director of Agriculture is designated

to receive and act upon complaints under the Act. The only reference

to bargaining indicates that "a processor may, but shall not be required

to, bargain for any of his raw agricultural product requirements. . ."

Oregon Law92
 

The Oregon Code refers explicitly to bargaining associations,

defines relevant terms, specifies unfair practices with respect to

bargaining associations, and provides remedies for unfair trade

practices. The managers of three main Oregon associations, when asked

what the law meant to them said: 1) "didn't know about it," 2) "not

much," and 3) did not acknowledge bargaining under it.93

Washington
 

Washington's state code94 has some provisions which are parti-

cularly applicable to collective bargaining. Sections 20.01.500-550

deal with relationships between growers and processors. The law

 

91

92

93Fritz Collette, Oregon-Washington Growers Association; Don

Maltby, Filbert Growers Bargaining Association; Kieth Tallman, Malheur

County Potato Growers, personal interviews, March 1976.

94

Ohio Code, 1729.99.

Oregon State Statutes, 646.515, 525, 535, 545.

Title 20: Commission Merchants-Agricultural Products.
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requires that processors submit forms showing their maximum processing

capacities and keep their grower contracts and commitments on file. It

further provides that growers may file forms showing crops the processor

is committed to purchase. It indicates that processors violate the act

by committing to purchase more crops than their plant can process and

subject themselves to denial, suspension, or revocation of their

dealers' licenses. The same provision applies in the event that "any

processor . . . (who) willfully discriminates between growers with

which he contracts as to price, conditions for production, harvesting

and delivery of crops which is not supportable by economic cost factors."

These provisions are clearly designed to deal with the problem of

"passed acreage" and discriminatory activities aimed at debilitating bar-

gaining associations. The author did not discover any actions taken

under the law.

Wisconsin

Wisconsin's recently (1975) enacted statute is unique among

state laws affecting collective bargaining beyween growers and pro-

cessors of agricultural products.95 It prohibits vegetable processors

who "grow more than 10 percent of a species of vegetable processed at

a single plant, from paying growers who sell vegetable crops to the

processor an amount per ton less than the amount per ton incurred by

the processor in growing the vegetable himself." A penalty prescribed

in Wisconsin Statute 100.20 applies to violations. The state's

Department Of Agriculture is to develop a system of cost accounting to

95Wisconsin Statutes, 100.235.
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be used by processors for reporting such costs and is given subpoena

power to secure cost of production data.96

Proposed Bargaining Laws
 

One major federal proposal and three state proposals have

recently been introduced. The Sisk Bill is the main federal

proposal. The state proposals are in New York, Ohio, and Pennsylvania.

Federal: The Sisk Bill

The current Sisk Bill (HR 6372) is a proposed amendment to the

Agricultural Fair Practices Act of 1967. The bill includes the

following provisions:

1) Collective bargaining in good faith is mentioned in the

statement of policy.

2) It specifies that refusal to "bargain in good faith"

is an unfair practice.

3) It explains how the Secretary of Agriculture will deter-

mine whether to certify an association.

4) It provides venue (U.S. District Court) for suit

in the event of a violation of Section 4, opportunity

for the Secretary to act unilaterally to enforce

Section 4, subpoena power fOr the Secretary or his

designee.

5) Specifies that the act does not affect state law except

in cases where the Secretary has caused a complaint to

be issued against a handler.

6) Provides for fines of at least $500, but no more than

$1,000 for each day of each convicted violation and for a

civil suit leading to the recovery of not more than

$1,000 per offense and $100 per day it continues.

As mentioned elsewhere in this report, the certification process

appears to be especially unworkable: a) because a bargaining unit is

96Wisconsin Legislative Reference Bureau Analysis of AB 213.
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not defined and b) because procedures for implementation are not

specified. It does, by mentioning implications for state legislation,

deal with the problem encountered by bargaining laws in Maine and

Michigan which, it has been alleged, are pre-empted by the Agricultural

Fair Practices Act of 1967. Furthermore, it adds more powerful in-

centives to follow the unfair practice provisions.

It does not specify measures (or tests) of good faith, nor does

it provide a means of informing growers of their rights under the law

or how to use it.

State

New York Proposal

The proposal would extend existing cooperative legislation

to provide for collective bargaining to an extent not currently

considered. The New York proposal would create a bargaining board.

The board would receive petitions from associations desiring accredi-

tation to represent its members and all other producers of record in

bargaining with specific handlers. Associations will be accredited if

they meet specific requirements of: l) producer ownership and control,

2) having contracts with members who authorize the association to

bargain, 3) probable effectiveness in bargaining, 4) representation

of 55 or more percent of growers and output delivered to the specific

handler in any two of the three preceding years, and 5) access to

membership on the part of all growers.

The proposal specifies unfair trade practices for growers and

handlers. Unfair practices include refusal or failure to bargain in



173

good faith. Provisions are made for filing complaints, conducting

investigations, and initiating proceedings with respect to unfair

practice violations.

The proposal provides for voluntary mediation if parties do not

come to an agreement prior to a date specified by the board. In cases

for which bargaining disputes are not settled by the established dead-

line, growers nghandlers may request and will receive binding arbitra-

tion. It is significant that the New York proposal Offers no oppor-

tunity for either party to opt out of dealing. IThe only way out is to

quit growing or to quit handling the relevant commodities.

Ohio Proposal
 

This proposal would have the Governor appoint a 7-member board

to receive petitions for accreditation and accredit associations having

1) contracts with members which permit the association to bargain for

them, 2) members representing 60 percent of the producers and 60 percent

of the commodity delivered to a handler specified in its application,

and 3) the offer of membership to any producer Of record for that

commodity.

Handlers designated in an accreditation must submit to the asso-

ciation a proposed contract for production and purchase. Likewise,

the association must submit a proposal. These proposals provide a

basis upon which to bargain. If, after thirty days, agreement is not

arrived at, the parties shall submit to compulsory mediation. If,
 

thirty days after last terms are offered, agreement still has not been

reached, the parties may jointly request arbitration and plans for
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production and delivery will begin. Alternatively, they may, at this

time, begin to deal with third parties.

Unfair practices are listed for growers and handlers.

Provision for the filing of complaints, investigations, and penalties

with respect to unfair practices and decisions of the board is also

in the proposal.

Pennsylvania Proposal [HB 211, 1975]
 

Under this proposal, the governor would appoint a three-man

administrative board. Associations desiring accreditation would peti-

tion the board. Hearings would be held to determine if those associa-

tions are directly or indirectly producer-owned and controlled, have

binding contracts with members, are financially viable, and have a

"sufficient" number of producers and/or a sufficient quantity of agri-

cultural products to make it "effective."

The proposal goes on to define bargaining as "the mutual obliga-

tion of a handler and an accredited association to meet at reasonable

times and negotiate in good faith . . ." and that "such obligation on

the part of the handlers shall be limited only to the commodities

produced by the members of the association except that when 51 percent

of the producers of a commodity join a marketing association, EOE.
 

handler shall be required to bargain only with that association . . ."
 

(emphasis added). "If after a reasonable period of negotiations in good
 

faith the association and handler fail to agree on the minimum price

. the board shall offer conciliation and mediation services for

fifteen days, after which the negotiations shall be submitted to a

joint settlement committee . . .“ which "will resolve all issues in



175

dispute subject to a judicial review in the Commonwealth Court." Other

important points are that:

1) Nothing in the proposal is to prohibit full supply

2)

contracting.

It is "unlawful for a handler, while negotiating with

an accredited association able to supply all or a

substantialeortion of the requirements of a handler

for such a product, to negotiate with individual or

producer. . ." (emphasis added).

Some of the things that make it appear as if this legislation

is unworkable are listed below.

1)

2)

The handler must bargain only with the accredited asso-

ciation if 51 percent of the producers of a commodity join

a marketing association.

8) As mentioned earlier, it is extremely difficult

to identify all producers in order to count them.

~One needs a "base" from which to compute the 51

percent. A base of commercial producers may represent

a minority of the production.

b) Who is the handler? Must all handlers deal only

with an accredited association having 51 percent

of the producers?

The proposal says that an accredited association and

handler not reaching agreement after a "reasonable period

Of negotiations in good faith" will have disputes

resolved by a joint settlement committee.

a) What is a reasonable period? Rules must be pro-

mulgated to define it.

b) Because of this provision, the act of accreditation

appears to guarantee that an association will be

"effective" in the sense of securing an agreement

with handlers. Thus, almost any number of producers

of any quantity of production would be sufficient in

that sense.

A complete analysis of this proposal is not within the scope of this

report.
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This concludes the summary of existing and proposed bargaining

laws. The individual analysis of these proposals is not complete. Such

treatment of each law would require substantial effort in most cases.

Instead, individual rules, possibly applying to many laws, are

discussed in the first part of Chapter IV. The remainder of Chapter

III discusses major legal arguments surrounding existing legislation.

This will complete the description and discussion of the legal frame-

work of collective bargaining in agriculture.

Litigation Affecting_Collective Bargaining

Agricultural bargaining laws and those related to collective

bargaining have faced several majorlegal challenges. A summary of the

major litigation and complaints will serve to clarify legal issues

surrounding collective bargaining in agriculture. Accordingly, the

final portion of this chapter is devoted to a brief discussion of the

arguments in the following cases:

1) Treasure Valley Potato Bargaining Association, et al.

vs. Ore-Ida Foods, Inc. and J.R. Simplot Company--F.2d--,

(9th Cir., No. 71-2742, April 11, 1974). (Upheld by the

9th Circuit Court of Appeals.)

2) A charge by J.R. Simplot CO. that Potato Growers of

Idaho had unduly enhanced price. (Filed with the

Secretary of Agriculture.)

3) A series of charges involving the constitutionality

and interpretation of the Michigan Agricultural Mar-

keting and Bargaining Act.

4) Similar charges involving Maine's Agricultural Mar-

keting and Bargaining Act.

1) In spite of the informal challenges it has received, the 9th

District decision (Treasure Valley) remains the key to anti-trust
 

immunity for bargaining associations. In Treasure Valley, the
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plaintiff bargaining associations had charged Ore-Ida and

Simplot with conspiracy to set prices. This charge was dismissed for

lack of evidence and met with countercharges that the bargaining

associations were not immune from prosecution under the provisions of

the Sherman Act. The Capper-Volstead Act, they charged, makes no

reference to bargaining, and the associations do not engage in any

functions enumerated in the Act. But, the court held that the

activity of the associations came under the term "marketing." Mar-

keting, the court ruled, meant more than to sell. The court examined

a Webster definition of marketing and found that it included a wide

variety of functions. Among these functions are "supplying market in-

formation" and others which, the court concluded, must be carried out

for the purpose of bargaining. In other words, bargaining for a price

and other terms is a part of marketing.97

The findings Of the 9th Court and the Appeals Court have been

informally questioned in the Federal Trade Commission Staff Report

98 The report observes that bargainingon Agricultural Cooperatives.

involved only one of the specified functions supplying information in

Webster's definition Of marketing and that no evidence is presented

to indicate that the association supplied market information to anyone.

In fact, the evidenCe indicates that substantial amounts of

market information are generated by bargaining associations and that

the flow of that infOrmation is directed toward processors, members,

97Summary of the opinion in the appeal from the United States

[District Court for the District of Idaho before Circuit Judges Carter,

(Soodwin, and Wallace.

98Federal Trade Commission Staff Report on Agricultural

£;ooperatives, pp. 61-62.
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and potential entrants to the industry. The generation of good market

information is intimately related to preparation for bargaining. The

apparent importance of the information-generating function of bargaining

associations is reflected in detail in data presented throughout

Chapter II.

None of the formal dialogue surrounding the Capper-Volstead

exemption for bargaining really deals with the effect of bargaining on

vertical coordination and the wide variety of coordination functions,

implicit in marketing, which appear to be achieved through the

bargaining process.

2) The J.R. Simplot complaint of undue price enhancement came in May

of 1974. Simplot's petition to the Secretary of Agriculture charged

that Potato Growers of Idaho:

"Unduly and unreasonably monopolized and restrained trade

in interstate commerce" by forcing Simplot to "either

accept the unreasonable demands of the adamant association

and sign a Eggtract on its terms, or curtail processing

operations.

The price was "unreasonably and unduly high because the increase

100 In
in price exceeded the increase in production costs in 1974."

inspecting the charges, the Secretary'considered not only production

costs, but also 1) potato supply and production alternatives,

2) open market prices, 3)factory prices, 4) stocks, and 5) demand.

This action is important in that it establishes precedent for

future actions under Section 2 of Capper-Volstead. Its implications

 

990uoted in presentation by Dr. Ronald D. Knutson, Administrator,

Farmer Cooperative Service, USDA before the International Bargaining

Seminar, Scottsdale, Arizona on January 14, 1975.

100midi.
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are discussed in detail in Chapter IV.

3. A Michigan's bargaining law has easily generated the most litiga-

tion. Eight major lawsuits (see Appendix F) have been filed as a

result of attempts to use the law or as a result of interpretations

made under its provisions. The major issues raised in the lawsuits

are summarized and discussed below. Issues discussed include those

still before the Michigan Supreme Court, one before the circuit court,

and some that have been dropped.

The plaintiff's brief in Michigan Canners and Freezers et al.

vs. The Agricultural Marketing and Bargaining Board et al. (No. 56434)

was heard on October 10, 1975 by the Supreme Court of Michigan. The

brief is made up of constitutional, administrative, and procedural

issues. The first consitutional argument is that “the Act is preempted

by Federal Legislation and therefore violates the United States

Constitution." The argument begins by invoking the supremacy clause

of the U.S. Constitution and specifying two tests of preemption under

that clause. The first is that of whether state and federal laws

conflict, and the second is whether Congress has acted to provide

complete regulation of a given area Of commerce. The argument then

cites Section 2 of the Agricultural Fair Practices Act which declares

that interference with the right of farmers' freedom “to join together

'voluntarily in cooperative organizations" is contrary to the public

'interest and adversely affects the free flow of goods in interstate and

1Foreign commerce.

The argument then jumps to the conclusion that it is "clear

‘ithat Congress intended to protect . . . the basic right to select

I::ustomers and suppliers and not to force a handler or producer to deal
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with any association or prevent a producer from dealing with a handler."

In enacting a Fair Practices Act, it continues, Congress manifested an

interest to exercise its paramount authority over the subject of

voluntary versus compulsory membership in associations.

The argument continues. "The Marketing Act not only interferes

with the right to join voluntarily in cooperative associations, but

goes so far as to eliminate this right." Since the accredited associa-

tion is an exclusive agent for all members of the bargaining unit,

the law "thereby compels de facto membership in the association." On

the same ground, it is argued that the grower is coerced in the exer-

cise of his right to join or "refrain from joining . . . an associa-

tion of producers" (Sec. 7[a]). Further, it claims that nonmembers will

be coerced "to enter into . . . a membership agreement or marketing

contract" and "to enter into . . . a contract with a handler" in

violation of Sec 7(c).

The defense argues that preemption requires that Congress has

“unmistakeably” so ordained or that no other conclusion is possible.

It argues that such conclusions are not possible and goes on to make

a literal interpretation of the Fair Practices Act where reference is

made to membership in associations. The defense relies implicitly on the

de jure interpretation of the law. No one, it argues, is coerced to

become an association member or to sign membership or marketing

agreements.

The second argument is also constitutional. In claiming that

1the subject matter of the Act exceeds the scope of its title, the

IZDlaintiffs argue that the law is to “permit" producers to be represented

t::y associations . . ." but that, in effect, it "compels and requires"
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representation and takes away "individual rights of bargaining and

negotiations."

The defense argues that all objects of the law are included in

the title. It cites sources to indicate that the title "need not serve

as an index" and that the Object limitation is to grant "proper notice

of legislation content and to prevent deceit and subterfuge." It

goes on to claim that the "title . . . puts the reader . . . reasonably

on notice of the nature of the Act."

A third charge is that the "Act exceeds the states' police power

and is thereby contrary to the constitutional guarantees of due process

of law." To remain consistent with due process, "legislation must be

grounded upon prevention of public wrong or preservation of public good

and the means employed must be reasonably related to achieving these

Objectives.“ In this case, "there exists no legitimate public interest,

public wrong to eliminate, or public well-being to preserve." If

there were a “legitimate public purpose," the "Act is not resonably

related to preserving the public interest or correcting public evils."

First, the plaintiffs say, there exist numerous statutes permitting

voluntary bargaining. Second, "the labor approach to agricultural

bargaining is not appropriate and will in fact offend the public

interest. .

After citing due process clauses of the Michigan and United

States Constitutions, the plaintiffs list circumstances under which

police power may be exercised without violating due process. They argue

‘that there is no public good to be served or public wrong to eliminate.

(1n the contrary, the Act will have the effect of promoting the
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interest of growers at the expense of handlers, consumers, and (possibly)

non-unit growers.

The plaintiffs then equate the aim of the Act to the guarantee

of "price security" for growers and cite references to show that this

is not a legitimate Object of the state's police power. They allege

that the Act somehow protects growers from "independents who may

produce superior products or sell for lower prices." They draw on

other sources to argue that the "public interest" does not lie in the

elimination of risk, but in the preservation of a system in which

people must deal with risk.

Plaintiffs also foresee the defensive use of a case testing the

legitimacy of obligating all growers to fund a commodity promotion

program. This, they say, is different than binding another group

in business transactions and competitive operations.

The argument continues. If there were a public purpose,

"compulsory bargaining" is "arbitrary and conspicuous" and not

reasonably related to the public purpose or welfare. Further, there is

ample provision under existing law for voluntary membership in collec-

tive bargaining associations.

Interestingly, plaintiffs say that "the Marketing Act only

serves the purpose of taking private property rights from some in

favor of others. This, of course, is not permissible." Of course, the

legislative act that doesn't do this is rare to the point of being

ficticious. Further, they claim, the fact that Ore-Ida went to

another state to buy potatoes is evidence that the Act adversely

(affects the Michigan potato industry.
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They go on to argue that the labor approach to agricultural bar-

gaining is not appropriate. The law ties up the market for a period

of time, and members of the bargaining unit "cannot quit and seek their

own best deal." The law prevents the development of competing associa-

tions and eliminates competitions between associations for memberships."

. . The Act tends to confer upon an approved association a monopoly of

the handler's business, a monopoly Of the area's produce, and a

monopoly of the "producer's" memberships.

The "labor approach" is not appropriate to agriculture because:

1) labor is flexible and can move elsewhere, turning its hand to other

pursuits, while agriculture involves assets specialized in the produc-

tion of certain commodities and 2) farmers, as businessmen, competitively

decide how much they produce, while labor unions have no control over

how much they produce.

In defense of the law, the claim is made that there is a dif-

ference between providing for the negotiation of a price and fixing

a price. All that the law does is to establish an "equal footing" for

negotiating to replace a setting in which handlers are at the mercy of

handlers. This will "bring stability to the marketing procedure" which

"clearly promotes the general welfare."

The determination Of public need is to be made in the legis-

lature, they say. "The legislature of this state has recognized the

evils inherent in a marketing process effectively dominated by one

party and has recognized the need to maintain stable flow of agricul-

tural commodities to the public."

Nebbia vs. New York, 291 US$02; 34 SCF 505; 78 ED 940 (1934)

is cited as evidence of the legitimacy of encouraging "economic
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activity for the benefit of the citizens of a state" as a “valid

enactment under the state's police power."

The encouragement of "full production" of a quality food

supply is in the interest of growers, processors, and consumers. Thus,

the legislature is well within its constitutional limits on the exer-

cise of the policy power of the state of Michigan.

Two of the Michigan suits were initiated by processing coopera-

tives claiming that they should have been excluded under the provisions

of Section 7 (c) of the Act. In the case of the Sawyer Fruit and

Vegetable Cooperative, the Manistee County Circuit Court Judge ruled

' that the administration had no basis upon which to refuse exclusion for

Sawyer.

The Pro-Fac Cooperative, Inc. case is pending. The board

determined that the "cooperativeII should not be excluded because it is

not "grower owned and controlled" as required by law. Pro-Fac has a

management contract with Curtice-Burns. This contract appears to leave

substantial control in the hands of Curtice-Burns (See Appendix E).

Pro-Fac filed suit on October 8, 1975. Pro-Fac, of course, claims

that it is a grower owned and controlled processing cooperative and

cites as partial evidence its tax exempt status. The suit is timely

and has potential national significance because many questions have

recently been raised surrounding agricultural cooperatives, their role

and control.

The importance of the exclusion suit will become more apparent

as the exclusion issue is discussed in Chapter IV.
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4) Maine's Agricultural Marketing and Bargaining Board came under

fire on June 24, 1975, when a suit was filed against it by Bayside

Enterprises, Inc.101 Among lesser charges now resolved, the suit

alleged that l) the Maine Act was preempted by the Agricultural Fair

Practices Act of 1967, 2) the Maine Act "inevitably produces and en-

courages violation Of the Sherman Act, and 3) the Maine Act unduly

burdens interstate and foreign commerce, thereby bringing it into

conflict with "Congress's role in regulating commerce on a uniform,

national basis. . ."

A June conversation with the Assistant Attorney General102

of the State of Maine indicated that the suit remained inactive, that

the charges had not been further developed, and that the board had

elected to turn down the application of the broiler division of the

Maine Agricultural Marketing Association.

Conclusions Of the board were that the associations applying

for accreditation could not be accredited because they were not

producer owned and controlled, were not financially sound, and did not

meet the needed volume requirements.103

Chapter III is the second of two descriptive chapters on

collective bargaining in processing fruits and vegetables. It has

specified some of the legalearameters within which collective

bargaining takes place.

10IState of Maine, Kennebec, Superior Court Civil Action

Docket No. 75-862.

lozTelephone conversation, Mr. David Roseman, Assistant

Attorney General, State of Maine, June 1976.

‘038oard decision filed on April 1, 1976.
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In Chapter IV these laws, the related legal challenges, and the

descriptive material from Chapter II will be drawn upon to analyze

specific provisions of bargaining laws. As we have seen, provisions of

bargaining laws are often not workable. Based upon these analyses,

more workable rules will be proposed.



CHAPTER IV

TOWARD MORE WORKABLE LAWS: AN ASSESSMENT OF

EXISTING RULES FOR COLLECTIVE BARGAINING

The basic Objective of this research is to facilitate more

informed public choice with respect to legislation for collective

bargaining between producers and first handlers of perishable agricul-

tural products. The preceding chapters described the economic and legal

environment in which collective bargaining takes place. The objective

of this chapter is to draw upon the description of that economic environ-

ment to analyze the specific rules which make up the legal environment

and then to propose alternative rules expected to be more workable

and effective in achieving their ends.

To guide the reader through this chapter, a preview of the rules

to be analyzed and the approach to be taken is presented below. There

are 10 major rule categories, each of which will be analyzed in four

basic steps.

Rules to Be Analyzed
 

l. A Permissive Rule: The Capper-Volstead Act of 1922 and

Permission to Bargain Collectively

a. Capper-Volstead as a means to provide equity in the

marketplace

b. Specific permission to bargain collectively

187
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2. Protective Rules: Protection of Rights to BargainI

Collectively and Promotion of Collective Bargaining as a

Matter of Public Policy

3. Provisions for Marketing Fee Deductions

4. Provisions for Certification of Associations and the

Definition of Bargaining Units

Requirements for Negotiators to Bargain in Good Faith

Provisions for Mediation

An Exclusive Agent for the Bargaining Unit

Provisions for Arbitration

Q
m
V
G
U
'
I

Exclusions from the Provisions of Bargaining Laws

10. Administration and Policy in the Implementation of

Bargaining Laws

Each of these kinds of rules will be examined individually.

The Approach to analysis will, in general, follow four steps.

1. To identify the rule found in existing and proposed laws

and/or in contractual relationships between growers and

handlers.

2. To explain the intended effect of the rules used.

3. To evaluate the rule in terms of its intended effect.

4. To suggest specific alternative rules or interpretations of

rules which, based upon the evaluation, are expected to be

more workable and effective in terms of their. intended effects.

Permission to Bargain Collectively

The Capper-Volstead Act of 1922 was explained in detail in

Chapter III. In brief, it exempts agricultural producers from certain



189

provisions of the Sherman Act.

The precise intent of the Act with respect to collective bargain-

ing cooperatives is the subject both of much debate and of the Treasure

yallgy_case explained in Chapter III. In the broadest sense, the issue

addressed by the Act is that raised by the fact that many geographically

dispersed agricultural producers must deal with relatively few, large

buyers of their products. The issue is one of equity. Many producers

compete to sell to buyers, while relatively few buyers compete to

purchase from sellers.

It is in a more narrow sense--that of which specific functions

producers may collectively perform--that the question of the Act's

intent arises and becomes critical for collective bargaining associa-

tions. In the Treasure Valley case, the court ruled that bargaining is
 

a part of collectively marketing as authorized by Section 1 of the

Act. That decision was drawn upon by Judge Orrick in Northern Califor-
 

nia Supermarkets, Inc. vs. Central California Lettuce PrOducers et a1.
 

when he denied the plaintiff's claim that Central California was not

engaged in "collective marketing."104

While they cite no decisions which conflict with either of those

mentioned, individual attorneys for the Federal Trade Commission have

Offered personal opinions which challenge the Treasure Valley ruling.
 

Their challenge appears to be based upon the argument that "market

disciplines" are not imposed upon those who only bargain for price.

 

104Northern California Supermarkets, Inc. vs. Central CalifOrnia

Lettuce Producers Cooperative et al., United States District Court,

Northern District of California, NO. C-74-2602 WHO Opinion, January 30,

1976.
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This is reflected in Mr. Keith Clearwaters' statement before the

Dairy Conference of the American Farm Bureau Federation's 56th Annual

Meeting in New Orleans on January 6, 1975,

. actually to possess plant and equipment devoted to

handling agricultural commodities and also to have pur-

chased or contracted to purchase agricultural commodities

imposes on an organization a kind of market discipline or

responsibility that a group of persons not similarly com-

mitted to participating in the business do not have. . .

a bargaining association with no such facilities might

well decide to insist upon extremely high prices and may

even be willing to enter into agreements restricting

supply in order to force the price up.

Related arguments were raised in confidential interviews with

observers of collective bargaining who pointed to a distinction between

associations which take title to the commodity for which they bargain

and those which do not take title. They raise an argument similar to

that posed by Mr. Clearwaters. The association which takes title,

they say, assumes a responsibility to place a crop and is therefore

subject to stringent market disciplines not faced by associations not

taking title to the commodity for which they bargain.

In short, two major issues surrounding Capper-Volstead merit

discussion. The first is its apparent purpose of providing agricultural

producers with an equitable position yi§_a_yj§_buyers in the marketplace.

The second is the debate over kinds of collective action to be permitted

under the Act. I

What follows are discussions of the need for such an exemption

as that provided by Capper-Volstead and for particular interpretations

 

105Keith Clearwaters. Presentation before the Dairy Conference

of the American Farm Bureau Federation's 56th Annual Meeting, New

Orleans, Louisiana, January 6, 1965, p. 8.
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of the Act if the broad Objective of equity in the marketplace is to

be achieved. A discussion of the market position of agricultural

producers yj§_a_yi§_handlers in the studied markets will be followed by

an analysis of the implications of different interpretations of Capper-

Volstead and Bargaining Equity.

Capper-Volstead and Bargaining Equity

No segment of our economy approximates the perfectly competitive

"ideal" contemplated in neoclassical economic theory. Thus, to flail

indignantly at producer-first handler markets for not determining the

kind of market price which constitutes an impersonal rationing mechanism

is to attack a straw man. In very few, if any, markets do we observe

so many buyers and so many sellers that no one can (within a "relevant"

market) appreciably affect price or quantity exchanged by his own

action.

What is suggested by the purely competitive ideal, by the more

recent concept Of "workable competition" attributed to J.M. Clark,106

and by the Capper-Volstead Act itself is the notion that if buyers

(sellers) have many alternatives to bargaining with a particular seller

(buyer) and the seller (buyer) has relatively few alternatives or none

at all, there is an inequitable bargaining situation. The passage of

an act like Capper-Volstead, not to mention a large body of U.S. labor

laws, suggests a public which is concerned with equity. Assuming that

equity is a concern and that the number of alternatives Open to market

participants is a reflection of equity relative to those participants'

 

IOGJ.M. Clark, "Toward a Concept of Workable Competition,"

American Economic Review, 30 (Jun3, 1940).
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counterparts, the following discussion draws upon the data presented in

Chapter II to assess the equity of relationships between producers and

first handlers in the studied markets.

Those data suggest that, in the absence of collective bargaining

associations, producers of agricultural products have far fewer market

alternatives than do the first handlers with which they deal. An

average Of 730 growers sell to handlers in the studied markets, while

an average of 10.4 buyers are in the areas served by reporting associa-

tions (Tables 13 and 21). In 10 markets there is only one buyer, in 13

markets there are two buyers or less (Table 13). Market areas for

individual growers (as opposed to associations) may comprise much
 

smaller areas and include fewer alternatives.

Four firm concentration ratios for handlers in these same market

areas also offer evidence of the limited alternatives (facing growers.

At least 90 percent of purchases were made by the top four processors in

marketing areas described by 19 of 47 reporting associations (Table 12).

The largest firm purchased an average 43 percent of association

members' production in annuals (Table 14). The corresponding figures

for perennials and sugarbeets were 37 percent and 83 percent (Table 14).

Thus, in terms of volume, some market alternatives are more important

than others.

The production of other commodities represents a set of alterna-

tives for growers. While there is an almost unlimited variety of crops

that could be raised at given prices, only a few appear to be realistic

alternatives which, in the experience of the association, compete with

the crop bargained for. On average, annual associations reported 3.75

alternative crops, while perennial associations reported 1.11
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alternatives (Table 15). The viability of these alternative crops as

means of granting growers a greater degree of equity relative to handlers

is thrown into question as we discover that the number of crops

processed by handlers is about as high (3.89 for annuals and 4.5

for perennials) as the number of alternative crops (Table 17) growers

can produce. The point is that alternative crops for growers do not

really discipline the handlers if the same handlers buy the alternative

crop.

The commitment of specialized, durable assets to production was

also found to limit realistic alternatives to growers. Because of the

difference in salvage and acquisition prices, growers frequently find

themselves in a position where it is rational to produce at less than

the cost of production as measured by the acquisition price of those

assets. They absorb capital losses because they are drawn into produc-

tion at one price level and then continue to produce as prices fall.

These data strongly suggest that, when we use alternatives

available to buyers and sellers as a measure of equity, producers of

perishable fruits and vegetables a§_individuals find themselves in woe-
 

fully inequitable bargaining relationships with handlers. If the aims

of Capper-Volstead, which directly address the question of equity, are

to be achieved, there must.be a workable means of acting collectively

to reduce that inequity. In what follows, an evaluation

of the collective bargaining exemption as a means of dealing with the

equity question is discussed.
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The Capper-Volstead Exemption for

Collective Bargaining

In the preceding pages, it was assumed that there are equitable

relationships between buyers and sellers when each has a similar number

of market options or alternatives. Based upon this assumption, it was

argued that agricultural producers in the studied markets are in an

inequitable position relative to processors. The effect of collective

bargaining is to reduce the number of alternatives Open to handlers,

thereby putting agricultural producers in a more equitable position

relative to handlers.

What follows is a discussion of l) the arguments behind

challenges to the Capper-Volstead exemption for collective bargaining

associations and 2) the impact of alternative interpretations of the

Act with respect to collective bargaining. These will be used to argue

for what is required if legislation is to be workable in terms of the

broad objectives of Capper-Volstead.

The central charge against associations existing only for-the

purpose of bargaining and not for the purpose of performing other

marketing or handling functions is that those associations are not

disciplined by market forces. They are not under pressure to bargain

fOr terms which can be expected to clear markets.

In fact, there are market pressures on bargaining association

managers. The nature of this pressure varies with the nature of the

commodity produced and the contractual arrangements under which the

associations themselves operate..

First, none of the bargaining laws which exist or are currently

proposed do anything to prevent new capital from entering into the
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production of the collectively bargained commodity. If prices go too

far above the cost of production, resources would be expected to follow

those prices, thereby defeating the pricing objectives of the associa-

tion. There is an incentive not to demand terms leading to this effect.

107 to the commodity forSecond, some associations take title

which they bargain. When they do so, their leaders become very con-

cerned with how much of the crop they can place. If all member produc-

tion is not placed, revenues must be pooled in some fashion. This

reduces the average payment to growers. The incidence of this effect

depends upon the nature of the pooling arrangement. In some cases,

all members share in the pool. In others, only those growers whose

crop is not placed after a certain date have their crop pooled. Some

would argue, as does Mr. Clearwaters. that, under such circumstances,

the association can price as a monopolist. Two things are wrong with

this argument, both of which stem from the inability of the associa-

tion to control supply. First, there are independent growers who

benefit from the bargained price without sharing in pools. This.

creates a disincentive to be a member of such an association. Second,

as mentioned above, prices that are "too" high will draw new re-

sources into production. Thus, there are powerful incentives to seek

prices which reduce the need for pooling. These incentives provide a

partial explanation of the association objectives listed by managers

and summarized in Chapter 11 (see Table 37). Securing £22212 prices

and assured markets were ranked far ahead of higher prices as

 

107The relevance of taking title to the commodity lies in the

fact that it shifts incentives with respect to marketing the crop. It

therefore imposes a strong discipline on those who engage in negotia-

t ons.
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association goals. This was particularly true in perennials, where the

asSociation takes title most Often. These motives, along with the

absence of power to control supply, are inconsistent with the motives

and conditions assumed by the pure monopoly model.

Third, those associations which do not take title are also

subject to market disciplines in at least two ways. The association

which bargains for terms of trade before contracts are signed must

consider how much acreage its members can contract after terms are

agreed upon. If they bargain for a price which is "too" high, they

will leave their members without contracts. Also, associations run

the risk of drawing new, nonmember resources into production. If

handlers are interested in circumventing the association, they have

incentives to contract with nonmember growers first. It is possible

that reckless or inexperienced bargainers may make outrageous demands

that destabilize an industry, but the fact that association managers

appear to recognize that high prices may only be gained at the expense

Of stable markets and prices suggests that such behavior is not to be

expected.

For these reasons, it is inaccurate to claim that associations

which exist only to bargain for price are not subject to "market dis-

cipline." There are substantial pressures on bargaining committees

and association managers to respect market fOrces as they approach the

bargaining table.

Policy Choices and Their Implications

In the remainder of this evaluation, three interpretations of

the Capper-Volstead Act are discussed. Those interpretations are
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assessed in terms of the apparent aims of the Act, the structure of

the markets studied, criticisms of an exemption for collective bargain-

ing, and the nature of the commodity bargained for. The three inter-

pretations are: 1) no exemption for collective bargaining, 2) exemp-

tion for those associations taking title to the product and, 3) bar-

gaining under the courts' current interpretation of the Act.

Under the first interpretation, the only way growers could

use Capper-Volstead to deal with the inequities described earlier would

be to invest in the nonfarm capital needed for marketing or processing

cooperatives. Capper-Volstead would only effectively apply to those

producers possessing the resources to exploit this alternative. There

is no particular reason to believe that growers are always in a finan-

cial position to, or managerially capable of performing these functions

any better than proprietary firms.

That solution skirts the fundamental issue. Why can't agricul-

tural producers just be producers and be rewarded on the basis of an

equitable collective bargaining relationship in the market? The 1

charge is that their leaders are not subject to market disciplines

when they do so. That charge has been refuted above. If the charge

is not well-founded, it does not seem consistent with the aims of the

Capper-Volstead Act to drop the Act's exemption for collective

bargaining.

Some have argued that collective bargaining should receive the

108
exemption if the association takes title to the product. Those who

 

108Confidential interview, bargaining association manager.
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argue along these lines seem partially to accept the arguments of the

critics that associations assuming no Obligation to place the commodity

for which they bargain are subject to limited market discipline. This

charge has also been dealt with above. A further problem with this

interpretation of the Act is that it does not appear to be especially

workable or even desirable for annual crops. In none of the studied

cases did associations take title to the annual crops for which they

bargained. This may not be workable because the bargaining takes place

before the crop is ever planted. Understandably, growers wish to know

what they will receive before they commit resources to production.

Furthermore, once terms of trade are established, the grower deals

directly with the buyer to determine quantity. There appears to be no

point in this sequence at which the association would logically take

titie.109

 

109The fact that associations bargaining for annual crops are

not known to take title to those crops does not mean that they could not

do so or that there are no conceivable reasons for doing so. If asso-

ciations were to contract with processors for specific quantities of a

commodity, the association would assume a need to control the quantity

produced by its members. Presumably, the association would incur some

penalty for falling short of the needed quantity. Alternatively, if an

amount in excess of the contracted quantity were produced, the associa-

tion would be obliged to seek new markets for the "excess" and/or pool

the returns as a basis for determining payments to members. The associ-

ation may well be expected to take title to the crop for the purpose of

performing the pooling function. This appears to be an unlikely kind of

occurrence. If an association had a supply contract, it would want to

prevent its growers from producing more than the amount needed. If

there is a desire on the part of growers to produce more than the needed

quantity at the contracted price, the association would have to select

some means of rationing "rights to produce" among its growers. There

are means by which this could be done. Growers could simply be told to

cut back production by 10 or 15 percent. Or growers could bid for

rights to produce, or new growers could buy rights to produce from

existing growers. Within the association the quantity could be

adjusted. But, what of the desire by nonmembers to produce at the

prevailing price? By offering to meet some of the handlers' needs at

the same or lower terms, they would impose potentially great strains
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While this question requires research, it appears that the re-

quirement that an association take title may rule out collective bar-

gaining for annuals. Indeed, if farmers are to take advantage of the

Opportunity annuals offer for knowing prices prior to planting, there

is nothing for the association to take title of during bargaining. To

do so may be a needless and costly exercise.

Under the third interpretation of the Act, collective bargain-

ing would be permitted as it is now, using as a guide the landmark

decision in Treasure Valley. It appears, on the basis of the arguments
 

developed from this research, that this interpretation is the only one

of the three that serves the spirit of the Act and does so for growers

of annual crops as well as perennials.

Protection of Rights to Bargain Collectively
 

Several protective measures appearing in "fair practice" or

related provisions of collective bargaining laws have been listed in

Chapter III. These measures may be divided into two broad categories.

 

on the association. Further, members who prefer to produce greater

quantities of the commodity would find that they could do so outside

the association but not within it. There would be incentives for them

to drop their membership.

This set of incentives may explain the extensive use of full

supply contracts in dairy marketing. The same incentives suggest that

t e way around the potential problem in annuals would be to secure full

supply contracts with handlers. Given such contracts, members and non-

members would have no alternatives outside the association. They would

have to get their rights to produce through the association.

Supply response differentials may help to explain why this has not

occurred in annuals. First, handlers do not appear to be as concerned

about getting the quantities they need in annual crops as they might be

in milk. In annuals, if they are not getting the contracts they need,

they can bid terms up to do so. The supply response is not so elastic

in milk where the product is needed on very short notice and the ability

to provide it depends upon the milk cooperatives' delivery facilities.
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The first category includes provisions to prohibit discriminatory

activity by handlers against organizers and/or individual members of

cooperative bargaining associations. In the second category are those

provisions which require or are intended to foster "good faith bar-

gaining" between bargaining associations and handlers.

The prohibitions of the first type are discussed here. The

second kind of prohibition is discussed under the heading "Requirements

for Negotiators to Bargain in Good Faith." The reason for this organi-

zational pattern will become apparent. In brief, the section on good

faith bargaining is best discussed in the context of a certified asso-

ciation. Thus, it follows that section.

Randall Torgersen, in Producer Power at the Bargaining Table,

documents several direct efforts by first handlers of agricultural

products to subvert collective bargaining associations or efforts to

organize them. Fair practices provisions such as those in the Agricul-

tural Fair Practices Act and several other pieces of state legislation

were enacted to deter the discriminatory practices by which these.

activities were carried out. They were designed to protect producers

in the exercise of their right to organize collective bargaining asso-

ciations under the Capper-Volstead Act.

The question addressed here is: To what extent have those laws

been effective in achieving their objectives? Bargaining association

managers' responses to this question were mixed. In general, it

appears as if the occurrence of unfair practices of the type in the

Agricultural Fair Practices Act have been reduced. Most of the persons

interviewed would indicate that "unfair practices are not a problem,"

that they were "uncommon," and that what unfair practices were
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experienced were hard to prove.

Glaring exceptions to this general rule were encountered in

some associations bargaining for peas, sweet corn, and lima beans.

It was in these associations that allegations of unfair practices were

common. Among the charges were the following:

1. Growers are informed by fieldmen that contracts will

not be Offered if they continue to participate as members

of the association.

2. Growers wives or children would lose their jobs in canneries

if the grower was a member of the association.

3. Nonmembers receive seeds with higher levels of certification

for germination than do members.

4. Growers in nearby regions where there are no associations

are paid more for the same crop by the same firms with

which the association deals.

5. New growers were completely financed by processors on

the condition that they not participate in any bargaining

association.

It is stressed that not all managers of pea, sweet corn, and

lima bean associations made such allegations. It is further stressed

that some managers made a point of stating that one firm or the other

was exceptionally fair and good to do business with in this way.

For obvious reasons, parties involved here are not identified.

A tentative conclusion is that unfair practices of this type

are not a serious problem for most bargaining associations, although

it is not clear that the prohibitions were responsible for the improve-

ment. At the same time, the frequency of complaints from associations
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bargaining for a particular type of commodity suggests that the pro-

hibitions of the Agricultural Fair Practices Act have been largely

ineffectual in certain crops.

A hypothesis which would partially explain this phenomenon

was Offered by an association manager. He argued that the handler

generally provides the harvesting equipment in these crops. Since

the listIOf potential growers is not restricted to those who have

highly specialized equipment, the handler can deal with many growers,

some of which may never have grown the crop. The effect of handler

ownership of such equipment is to expand his sources of inputs.

Handlers do not have quite as much flexibility in some of the other

commodities.

But this argument does not explain why the laws prohibiting

unfair practices are not effective in achieving their objectives. It

only attempts to explain why their incidence is greater where certain

commodities are involved. Other factors must be considered regarding

an explanation for the apparent ineffectiveness of the law.

Four explanations were Offered by association managers.

First, one relatively new association manager was not aware of the

existence of the Agricultural Fair Practices Act of 1967. Other

managers observed that their members were generally uninformed of its

provisions. Second, among those managers who were aware of the Act,

some indicated that neither they nor their members knew how to file

complaints under the Act. Third, those who knew about the Act would

frequently indicate that the Act has "no teeth," involves lengthy

proceedings, and provides no serious disincentive for handlers to

engage in unfair practices. Fourth, managers point out that those
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growers benefiting from favoritism for staying out of an association

are not likely to document their complicity in violations, thereby

making charges hard to prove. A related point is that there are no

penalties for growers who accept such favors.

The first two arguments raise the issue of whose responsibility

it is to make growers and their leaders aware of their rights under the

law. It could be argued that those engaged in a business have the

responsibility to and a self-interest in informing themselves with

respect to legislation which affects that business. If they do not do

so, this suggests that the violations are not that serious. Alterna-

tively, it could be claimed that the ignorance of some with respect

to those laws negatively affects other growers who attempt to exercise

their rights to organize.h That is, those who tolerate unfair practices

weaken an organization for others. Furthermore, if as a matter of

public policy, we wish to foster the growth of bargaining associations

as a means of improving vertical coordination in a food system which

affects everyone, the public has a stake in making producers better

informed. This approach is consistent with the concept of an extension

service which acts to inform agricultural producers of production and

marketing concepts which are many and complex and about which growers

are not expected to learn completely on their own.

Regarding the charge that the law has "no teeth," there is an

argument to be made from a purely pecuniary point of view. Under the

Agricultural Fair Practices Act, there is provision only for

“preventative relief," attorney's fees for the prevailing party

(The court may require that the plaintiff provide "security" for in-

junction in the event that a party is wrongly accused.), and suit in
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the amount of damages sustained. Under these circumstances, if there

is a finite, nonzero probability that an unfair practice will go un-

detected, there is a positive incentive to break the law. If the most

a violator pays is damages and nothing is paid if he is not found out,

then, on average, there is a positive value to cheating. The expected

cost of cheating is less than the cost of not doing so.

110 have argued that more is to be lost through being chargedSome

with unfair practice violations than the damages paid in a single case.

Processing firms fear bad publicity, they say, and have, in fact, made

explicit efforts through meeting with their fieldmen to warn them about

engaging in practices that may constitute violations of unfair practice

provisions of the Act. Others would charge that such efforts can be

performed for publicity and later used as a defense to show that they

had made efforts to prevent unfair practices from occurring.

The problem Of proving that there has been a violation is real

if each of the participants has benefited from his actions. If a

grower receives better seeds for not participating in an association,

he has no incentive other than his sense of equity for revealing that

the practice has occurred. If, however, he is subject to some penalty

for not doing so, his incentives will surely change.

Based on this analysis, the following proposals are expected

to make fair practices provisions more effective. The administrative

requirements needed to implement them are discussed in the final

section on administration and policy.

 

noEmil Dietz, California Farm Bureau Federation, personal

interview, Oakland, California, April 2, 1976.
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First, an explicit effort to inform growers, their leaders, and

the handlers with which they deal is required. Relatively simple pub-

lications directed at the parties engaged in or contemplating collec-

tive bargaining activity could be used to explain fair practice laws

and how to use them. This provision could be implemented at a rela-

tively low cost and would do much to overcome the problem of ignorance

encountered in some commodity areas.

Second, a minimal filing fee, refundable if complaints are

verified, would be needed. If it is easy to make charges and no risk

is involved for the association, one may expect frequent and careless

allegations. The processing of such complaints could then require a

sizeable staff which pursues frequently frivolous charges.

Third, it is necessary to make it risky to break the law. If

handlers perceive a positive value in violating the law because they

are only required to pay damages, their perceptions are expected to

change if treble damages are required. For that reason, treble damages

are recommended. A

Fourth, growers must be made liable for participating in or

benefiting from a fair practices violation. Treble damages in the

amount of their gain from the violation or a fine would discourage

growers from taking such actions. There may be great difficulty in

prosecuting such a case. The problem of grower ignorance or proof of

complicity is not yet dealt with and needs to be considered.

Fifth, a complaint of some handlers has been that they did not

know who grower members were. Thus, it was claimed that they could

not be blamed for circumventing the association which used no check-

off procedure with the handler. In the case of such associations, it
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may simply be stated that the handler must be informed Of who members

are if it is to be held liable under the fair practice laws.

Promotion of Collective Bargaining

as a Matter of PubTiE'Policy

 

 

Two types of rules have been discussed thus far. In brief,

they were designed to: 1) pgrmitIagricultural producers to bargain

collectively without violating anti-trust laws and, 2) protect them

from discriminatory actions in the exercise of their rights to do so.

These rules suggest a relatively passive role for government.
 

As we shall see, the remainder of the rules to be discussed

suggest a more agtjyg role for government. They include specific

actions to reduce organization costs for associations, legally limit

alternative actions for handlers, and actively foster the growth of

collective bargaining as a means of vertically coordinating economic

activity within a segment of the food system.

Provisions for Marketing Fee Deductions

Several states require that first handlers deduct a portion

of the amount due a grower for remittance to a specific grower associ-

ation or council. This can be done in three ways. First, the grower

may indicate that he wishes to have an amount deducted and sent to a

specific bargaining association. This is generally done through the

grower's membership agreement with the association.

Second, all growers may have amounts deducted and sent to a

commodity commission, which then allocates some portion of those

monies to a bargaining association. The grower may request a refund

of his check-off if he wishes.
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Third, as in Michigan, all growers who are members of a

"bargaining unit," whether members of an association or not, have

marketing fees checked off and sent to an accredited association.

The first rule is purely voluntary. The second is technically

voluntary. The third rule is mandatory.

There are several reasons for using a check-off procedure.

The first is to provide an inexpensive means of collecting revenues.

Fewer transactions are involved if the fee goes directly to the

association. In addition, the handler check-off provides for more

accurate accounting of amounts due.

Second, the check-Off provision reduces organization costs.

It permits the association to spend more time on nonfinancial activi-

ties, to secure more revenues, and to eliminate billing costs.

Third, as applied in the Michigan law, the provision is to

secure payment from those who would not pay marketing fees voluntarily.

Association managers are virtually unanimous that a bargaining

association must have an automatic and regular source of revenue if

the association is to succeed over any appreciable period of time.

Only one known association is operating without some form of automatic

fee deduction. Thus, the question does not appear to be one of whether

there should be a check-off, but whether law is needed to enforce it

and, if so, what kind of law.

Many associations secure fee deductions without legislation. In

explaining why firms cooperate with the check-off, managers simply say,

"It's business. The check-off is a nonnegotiable part of our contract."

The managers operating without laws would often state that securing

the check-off provision had never been an issue. Many associations
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(which bargained for perennials) received service fees averaging $2

per ton from the handlers. One association is almost entirely financed

by handlers' service fees. Member marketing fees are used to maintain

a revolving fund and are returned to members regularly.

All associations do not secure voluntary agreement from firms

to deduct and remit marketing fees. As Chapter III indicates, growers

in many states have had to secure legislation requiring compliance

with such requests. Handlers are inclined to resist such provisions

because they represent a key to the organizational vitality of bar-

gaining associations. For example, one of the demands in Great

Western's 1976 contract dispute with Mountain States' Growers was that

the automatic fee deduction be dropped.]]]

The three types of laws for automatic deductions are expected

to perform differently. The Michigan provision is designed to prevent

organizational degeneration by dealing with the "free-rider" problem

through an involuntary check-off. The managers of bargaining associa-

tions typically acknowledge a free-rider problem in the sense that

their members complain of paying fOr benefits (better terms of trade

through bargaining) that others receive. At the same time, few

managers support compulsory payment of marketing fees. They are

inclined to question the effect of such provisions On the freedom of

choice by individuals, the likelihood of passing such measures, and the

need for compulsion to secure adequate revenues. In general, member-

ships are on the increase, they say. This is supported by the findings

1"Great Western contract offer, circulated at grower meeting

in Ft. Collins, Colorado, April 12, 1976.
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of Chapter II. The most frequent explanation of this success, in

spite of the free-rider problem, is that the association directly

provides members with market information, both personal and printed.

Thus, in the experience of most existing associations, there

is not a handy illustration Of the degenerative effects we associate

with the free-rider problem. The reason appears to be that members

are paying for some exclusive goods in the form of information and/or a

commitment to try to place a grower's crop. In short, the association

typically does more than collect market information and bargain.

The free-rider problem and its implications were better illus-

trated in the difficulties encountered by the Southern Minnesota

Cannery Growers in the spring of 1976. The association existed almost

entirely to bargain--it was very new. Growers dropped off to sign

contracts with guarantees by handlers that they would get any terms the

association bargained.

State-wide check-offs for commodity commissions are somewhat

successful for two reasons. First, growers receive some services-

besides the bargaining function. Second, the deduction is automatic.

The grower must go out of his way to get his refund back. He incurs

a cost on doing so. While the universal check-Off with refund and the

requested check-off are voluntary, they perform differently. The

first takes advantage of growers' good intentions and pays their fees.

The latter relies on the growers' initiative to follow through on their

intentions.



210

Policy Alternatives for Check-offs

The evidence suggests that legislation requiring a check-off

at grower request is a minimal requirement of a workable law.

Established associations seem to be able to secure adequate

Operating revenues through the minimal provision. They provide

exclusive services to the grower or draw upon a strong community of

interest among growers. After an especially bad year for prices, the

sense of community is much easier to tap because growers feel a

greater sense of interdependence. Active annual promotions have

been used to promote memberships. Substantial increases in the member-

ship of the Agricultural Bargaining Council were attributed to contests

held by the Council which awarded prizes to members bringing in the most

new members.”2 New associations not providing inclusive services may

find the minimal provision inadequate.

Associations funded by state-wide check-off can secure greater

revenues. Fees may be secured from those who would not otherwise con-

tribute to the association. While such associations' personnel may_

perform very well, there are limited incentives for them to seek to

serve members well. Association personnel do not nagg_to perform so

well that growers initiate action to have fees deducted. Such an

association must have some standing with a state commission or council

which performs other functions for growers. The initiative for such

an association is really a spin-Off from other organizations which were

the original purpose for this type of check-off.

 

112Mrs. Dorothy Kelley, Executive Vice President, Agricultural

Bargaining Council, personal interview, Presque Isle, Maine, March 8,

1976.
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Thus, from the viewpoint of collective bargaining legislation

png§g, the choice is between the purely voluntary check-Off and the

compulsory provision such as the one in the Michigan law. The latter

would logically be chosen if the degenerative impact of the free-rider

problem is expected to be serious (for example, if one wishes to

encourage new associations to arise), if the public sense of equity

is offended by the fact that some growers pay sizable marketing fees

for services that benefit others, and/or if the costs in terms of

grower losses of individual freedom are not thought to be too great

to justify by the body politic.

This research did not produce evidence that established associa-

tions capable of generating the information needed to bargain collec-

tively cannot secure needed revenues through a voluntary check-Off.

This is not to say that the equity argument may not be adequate to

justify the Michigan approach. It is only to say that the free-rider

problem does not, on the basis of existing evidence, provide a compel-

ling argument to justify the provision. The voluntary check-off has

provided a vehicle through which new organizations have grown and

with which established organizations successfully Operate.

Another performance dimension by which to evaluate alternative

fee deduction provisions is their effectiveness in securing revenues.

These are discussed below.

The Michigan bargaining law provision is the strongest in a

legal sense, in that it requires all members of a specified group

to pay fees. Understandably, it has the highest percentage of success.

The rule which requires that all first pay and then request a

refund has very high rates of retention. In North Dakota, L.A. Schmidt
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estimated that no more than 5 percent of North Dakota growers requested

a refund.”3 It must be remembered, however, that those growers were

paying for a number of activities conducted by the Council, as well

as for activities of the bargaining association.

The strictly voluntary type of check-off can, in general, be

expected to provide smaller amounts of revenue for a given percentage

of check-off because the grower has to make an explicit effort to get

money checked off. The check-Off is not automatic.

Provisions for the Certification of Associations

and the Definition of Bargaining Units

Existing and proposed bargaining laws provide for the certifi-

cation Of a particular cooperative bargaining association as an exclu-

sive agent to represent growers in a production area. Such "certified"

or "accredited" associations may bargain on behalf of their mgmpgr

growers or on behalf of all growers in the bargaining unit for which

they are exclusive agents.

The certification process has two major aims. The first is to

focus the organizational effort for collective bargaining. Organiza-

tion costs for growers are reduced when one association is identified

as the exclusive collective bargaining agent for a particular bargaining

area.

By identifying a single association to represent all growers

wishing to bargain collectively, the potential for competition among

associations is eliminated. Further, the greater the distances between

growers and the more diffused the production regions, the greater

 

H3L.A. Schmidt, Red River Valley Potato Growers, personal

interview, Grand Forks, North Dakota, April 19, 1976.
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the need for an organizational focal point for growers. The identifi-

cation of such a focal point raises the probability that the association

will be cohesive.

Another objective of certification is to make it clear to the

handler that a particular association represents a specific group of

growers. It makes it clear that the Obligations of handlers under

unfair practices provisions and good faith bargaining provisions of a

law apply with respect to the accredited association. But, there is no

reason why certain of the unfair practice provisions could not apply

as well to any cooperative bargaining association.

The second objective, that of clearly defining who represents

whom, is the most important for the design of legislation. It is

sometimes essential for making other rules workable. For example, in

clarifying and legitimizing the role of exclusive agent for particular

growers, certification provides a foundation for saying that it is a

violation of unfair practice provision X for any handler to deal with

this grower other than through his exclusive agent. Such a provision

is designed to prevent what happened to the Southern Minnesota Cannery

Growers in 1976.

Another function of the certification is to make workable a

fair practice provision which requires that handlers not deal with

third parties while negotiating with an accredited association. If

the provision is to make sense, there must be only one accredited

association. Presumably, an association put in such a position would

represent enough product to supply all or a majority of the quantity

required by the parties with which they deal.
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A third function of the certification is intimately related to

the preceding one. It clearly identifies the association with which

handlers must bargain in good faith, if there is such a provision. If

one association is not so specified, there may be more than one associa-

tion, both of which cannot be bargained with in good faith at the same

time by the same handler.

Any certification process can be complex. As we shall see,

there are reasons for which it would be expected to become more complex

as the certified association assumes a greater role in the marketing

system. As we shall also see, all legislation providing for a certifi-

cation process has not considered these complexities in its design.

In what follows, bargaining bills proposed in state and federal legis-

latures are drawn upon to illustrate problems encountered in securing

accreditation for an association and in determining what association is

to be accredited.

The Sisk Bill and the Pennsylvania proposal provide for accre-

diting an association represent 50 percent of the growers and 50

percent of the production in "a major area of production" or when "51

percent of the producers of a commodity join a marketing association."

The workability of these proposals may be questioned in several ways.

The ambiguity of these guidelines suggests a need for the

definition of a "bargaining unit" or base which can be used to more

readily determine whether an association meets accreditation require-

ments. The reasons for this need are discussed below in greater

detail.

In the first place, these criteria make it very difficult to

determine the base from which 50 or 51 percent of the growers or the
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production is to be computed. There is much room for dispute with

respect to what a "major area of production" really is. If this

language is to be used, some procedure for precisely defining such an

area must be established. If this is not done, frequent legal

challenges to any accreditation can be expected. Such challenges have

been directed at accreditations under the Michigan and Maine statutes

in which bargaining units are more precisely defined.

Second, if it is required that all_of the producers be included

in the base, two problems arise. 1) Who is a "producer?" Does the

classification include gyary producer of apples? Does it refer only

to "commercial" producers?I If so, what constitutes commercial produc-

tion? 2) Can associations reasonably be expected to secure marketing

or bargaining contracts from half of alleroducers? Harry Foster, a

commodity division manager of the Michigan Agricultural Cooperative

Marketing Association, argues that such a rule is equivalent to a

guarantee that no association will be accredited.“4 Many growers

market such small amounts so intermittently that it is impossible to

find them or even to identify them. Mr. Foster's argument is easily

understood. Growers may be so many, so small, and so diffused that

they are unknown to association organizers.

This raises a third question. If a base is established, is it

a countable base?I Contrary to the assumptions of many, precise data on

the production of agricultural products is hard to secure. This is

especially true as we move out of categories that may be called

"commercial." Even the commercial figures are based upon estimates.

 

114Harry Foster, commodity division manager, meeting of bargain-

ing association personnel, Chicago, Illinois, May 11, 1976.
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To further complicate matters, the commodity itself is not

always easily defined. Are apples for processing or fresh sales?

Are there separate marketing periods during the year? Does it include

quantities purchased from shippers or brokers?

Thus, a workable means of determining whether an association

meets the quantitative requirements of the law requires the

following:

1. The base or bargaining unit must be defined in such a way

that it is feasible for an association to secure re-

quired contracts.

2. The base must be countable.

3. The commodity must be clearly defined.

Clearly, there is room for subjective interpretation Of what

is "reasonable" in terms of a base or bargaining unit. For this

reason, guidelines must be established fOr use by whatever authority

passes final judgment on the definition of the base. This suggests

the need for an authority to implement the act. The nature and I

functions of that authority are discussed in the final pages of the

chapter.

Some guidelines are suggested here. The bargaining unit

definition would consider the past marketing patterns fOr the

commodity. Major flows of the commodity to market should not be left

out Of the bargaining unit.

The bargaining unit would be as large as possible while still

being feasible to represent. (The accent is on "large as possible."

Presumably, this is an accreditation to represent all commercial

growers. It is not to be defined just so that an association can
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secure the needed contracts.) This is especially important if there

are rules which prevent handlers from dealing with third parties while

negotiating with an accredited association. In such a case, an

accredited association would be bargaining terms for virtually all of

the industry, since the overwhelming evidence indicates that nonmem-

bers of associations almost always receive terms of trade equal to or

greater than those bargained by an association.

Once the bargaining unit is clearly defined, it is possible to

proceed with the accreditation process. At this point, it is

necessary to determine what criteria must be met by the association

applying for accreditation before it is granted.

Legally, the association would have to be a Capper-Volstead

cooperative. It would have to be sound enough financially to carry

out its intended function. It would have to verify that it has the

required share of growers and production to meet the specified criteria.

A formal procedure for establishing that the association meets these

requirements would probably be necessary.

Percentages of growers and/or production required as minimums

for the accreditation of an association are important in that they

determine whose support an association needs to become accredited.

If a large percentage of the production is required a relatively small

share of growers is required, large growers are favored. Their

voices count more than those of small growers. If minimal production

requirements are used with higher levels of grower requirements, the

reverse is true.

Another factor to be considered in the establishment of

accreditation requirements is the share of production an association



218

must represent if it is to be an effective bargaining force. Does it

represent enough production to make the association and its members a

logical source of supply?

Minimum percentages of production represented by member growers

take on added importance if the agency shop provision is used--that is,

if all members of the bargaining unit are required to pay marketing

fees and market on terms bargained for by the accredited association.

Under these circumstances, the board and/or the association involved

may be in violation of the Sherman Act. If, on the other hand, members

of the association have production in excess of 50 percent of the amount

bargained for, the association would appear to meet the requirements

of the Capper-Volstead Act which states that cooperatives must do no

more than 50 percent of their business with nonmembers.

Because these representation requirements are important, it is

vital to the workability of a law that there be some clear procedures

by which associations can establish that they meet minimum requirements.

This need argues for a demonstration of proof of representation such as

filing a membership agreement which indicates that members have agreed

that the association shall be their exclusive bargaining agent. The

absence of such an agreement caused delay in the accreditation of the

association certified under Minnesota's law.

The problem of demonstrating that the associations' members

produce the minimum quantities is more difficult than that of counting

the members. Unless very small numbers of members are involved, the

association can only estimate its members' production of the commodity

in question unleSs it has taken title or received past remittances
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from processing firms.“5

If no countable data are available, it may be necessary for the

board to draw upon the first handlers themselves. Handlers are in an

excellent position to provide records on who has delivered what quan-

tities to them in the past. If the handlers delivered to by members of

the bargaining unit can be identified, subpoenas of handlers' records

on a confidential basis could be used to verify whether the applying

association meets the minimum requirements for accreditation.

Another consideration arises because of the potential signifi-

cance of the level of representation by the association. It may be

useful to establish a procedure by which associations can lose their

accreditation. This may require regular reports by the association, a

procedure by which growers can petition for a hearing to challenge the

accreditation, or a procedure by which handlers may challenge the

accreditation. This consideration is mentioned because some laws

appear to accredit associations indefinitely, since no procedure for

losing an accreditation is established.

A workable approach to dealing with the problems raised by the

certification process is outlined below. It may not be the only

approach that would work, but seems to deal effectively with the pit-

falls encountered by existing 1aws and proposals.

 

llslt is also important that growers counted in the unit and as

members be “producers of record." If the competition is not based upon

some historic levels of production, a question could be raised as to

what the level of production or number of growers for the upcoming

year will be. On the other hand, if growers are defined as those who

have produced and delivered quantity in one of the last two years or

if the association's members have produced and sold 50 percent of the

production in the bargaining unit during the last two years, this

ambiguity is removed.
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Much of the procedure is similar to that employed by Michigan's

P.A. 344. Additions are made to counter difficulties arising in the

implementation of that statute.

The first provision for accreditation would be to establish

procedures for the definition of a bargaining unit. The initiative for

defining a unit would come from a grower association legally capable of

ultimately qualifying as an accredited association. The association

would pay a filing fee to Offer a definition for a bargaining unit which

it would presumably wish to represent as the exclusive collective

bargaining agent.”6 The association would specify the dimensions of

the bargaining unit it proposes to represent. These dimensions would

define: 1) the commodity for which it aims to bargain, 2) what

constitutes a commercial grower, 3) the geographic area to be re-

presented, and 4) the minimum volume of purchases by handlers making

up the unit. The issue of possible exclusions from the unit is dis-

cussed later in this chapter.

An example of how a unit may be defined is: all processing

apples sold by growers producing and selling more than 3,000 bushels

in the lower peninsula of Michigan to buyers purchasing more than

50,000 bushels. This definition deals directly with those problems

encountered in existing laws. First, the base is clearly defined. It

is much more specific than "a major area of production." The geogra-

phic area is more clearly delineated. Second, it limits the number

of growers included to a level which constitutes a feasible set to

 

1‘6Whether this exclusive agent would represent all members

of the unit or only its own members is another variable discussed

later.
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work with. It does not refer to all growers, but rather those pro-

ducing more than 3,000 bushels. Third, the number of people falling

into this category is a countable set. If there are not enough public

data to accurately measure the unit, they can be subpoenaed on a

confidential basis from the handlers in the bargaining unit. Their

data would indicate the volume of product and the number of growers

selling to them, the amounts sold by each,and the percentage of total

sales they represent.”7

A hearing process through which it would be determined whether

the unit definition meets other criteria would be established. The

association would be required to demonstrate that it represents some

minimum percentage of the growers in the proposed unit. Estimates

endorsed by market specialists would be adequate for this purpose

since the objective would be to make certain that the exercise of

defining the unit is not based upon the whims of a few.

The unit would have to encompass major market flows of the

commodity in question. That is, if significant shares of a commodity

purchased by the firms in the unit come from counties outside of the

unit, marketing patterns would be disregarded, and the likely bar-

gaining effectiveness of whatever association represents the unit would

be in question. What "significant shares" are or what "bargaining

 

117This would circumvent a problem encountered in the implemen-

tation of the Michigan law. Under that law, difficulties arose because

handlers would purchase apples,, potatoes, etc., from fresh shippers

or brokers and then process them. There was difficulty in determining

whether such commodities were part of the amount to be counted in the

bargaining unit. If the definition of the bargaining unit is stated

in terms of the quantities purchased by handlers, these quantities can

be included in or excluded from that definition. The point is that,

however the unit is defined, the quantities and growers involved are

countable.
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effectiveness". is must be determined by the authority charged with

making decisions on whether to accept a unit definition. Precise

guidelines for accepting a definition cannot be spelled out in advance.

Still, the authority needs some broad guidelines with respect to the

effect their decision is to have on marketing patterns."8

The unit definition process itself would begin with a public

announcement that association X had proposed a specific definition for

a bargaining unit. The announcement would indicate the time and place

ofa hearing to evaluate that definition.

If any association wishes to contest that definition, it must an-

nounce by the hearing date at which it will later propose an alternative

definition. This would require an additional "contested" hearing, at

which time it would be determined which association's definition is most

appropriate in terms of the guidelines for the definition's acceptance.

If there is no counter-proposal, the authority implementing the

act would determine, on the basis of the first hearing, whether the

unit definition is accepted. In this case, the hearing would not be

contested since it is mainly to determine whether an association meets

certain legal requirements and whether, in the judgment of marketing

 

118For an example of the problems which may be encountered if

the bargaining unit is not defined in a manner which considers the

major flows of the commodity, we can look to the experience Of the

Potato Growers of Idaho. Three smaller bargaining associations within

the State of Idaho originally bargained with handlers. Eventually they

came into competition with each other, and costly cross-hauling of po-

tatoes resulted. P.G.I. was fOrmed to eliminate this competition and

the cross-hauling. In defining a bargaining unit for a certification

process, it would have made sense to define a broader bargaining unit

from the onset. These associations were not working under a certifica-

tion law and worked out their own problems. Their experience, however,

is instructive to those who would implement accreditation procedures

and is illustrative of the point made here.
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specialists, such a definition would disrupt past-marketing patterns.

As an uncontested hearing, it would not have to follow provisions of

administrative procedures acts. Some legal challenges to the use of the

Michigan law were based upon a claim that unit definition hearings did

not follow the provisions of Michigan's Administrative Procedures

Act. Prior specification that a hearing is not contested would provide

a way around this problem.

Final acceptance of a unit definition would pave the way for an

association to apply for accreditation as the exclusive collective

bargaining agent for the unit. Again, a hearing process would be

required. After written application for accreditation of the associa-

tion is received by the implementing authority, a date and place for

a public hearing would again be set. Such a hearing would be contested,

in that information supporting or challenging whether the association

meets minimum requirements for accreditation would be heard. It would,

therefore, have to follow provisions of administrative procedures acts.

The criteria would include the need to establish that the asso-

ciation is a Capper-Volstead cooperative which is financially capable

of performing the role of exclusive agent. They would also include the

percentage of bargaining unit growers and production which the associa-

tion must represent. Representation would have to be legally estab-

lished through a demonstration by the association that it has membership

agreements designating the association as the exclusive bargaining agent

from the required number of growers. If the association can establish

on its own that it (through its members) represents the required share

Of production and is not challenged on its presentation during this

or the subsequent hearing, its figures would be acceptable.
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A second hearing would be held to provide an opportunity for

those contesting the testimony of the association to conduct research

and make rebuttal, for the implementing authority to subpoena handler

records if needed, and for the applicant to prepare to answer any

questions posed by the handler or implementing authority. On the

basis of findings in the second accreditation hearing, the authority

would make a determination with respect to accreditation. It would

announce that finding publicly and notify all handlers in the bargain-

ing unit of the requirements of law with respect to the exclusive

agent. Other possible requirements of the law are discussed elsewhere

in the report. .

Revocation of the accreditation would be provided for in the

law. Annual reports with respect to membership and production repre-

sented thereby would be provided by the association to the authority.

These would be based upon reports of marketing fees paid to the associa-

tion by the handlers with which its members deal. These reports would

ordinarily determine whether an association continues to meet accredi-

tation requirements. If a shortfall of required members or production

appears and needed membership production requirements are not reestab-

lished by the succeeding marketing period, the accreditation will be

automatically revoked.

If, at any time, other growers or handlers wish to challenge,

they may, by petition of some percentage of growers or handlers in the

bargaining unit, initiate a disaccreditation hearing process which

would be conducted as was the accreditation procedure. In this case,

however, the first hearing would be primarily for the presentation by

those charging that the association no longer meets accreditation
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requirements; the second hearing would provide an opportunity for

rebuttal by the association. Again, the decision would be made on the

basis of findings after the second hearing. In the interest of

stability and the reduction of administrative costs, the number of

times such a challenge may be filed should be limited.

Once a provision for accreditation is included in the law, other

provisions may be introduced. These include those mentioned in dis-

cussing unfair practices.

Requirements for Negotiators

to Bargain in Good Faith

The preceding discussion of bargaining unit definitions and the

certification process provides a foundation upon which to discuss

another set of fair practice provisions relating to a requirement that

negotiators bargain in good faith. Refusal by growers or handlers to

bargain in good faith is a violation of unfair practice provisions in

state laws identified in Chapter III. The aim of such a provision

is to prevent parties from avoiding negotiations or cutting off

negotiations without agreement, just because they do not want to deal

with a particular organizational structure (association or a firm).

The provision originates in the assumption that buyers, for example,

may refuse to arrive at what would otherwise be a mutually beneficial

agreement because they want to undermine an organization with which they

do not wish to deal in the future.

The difficulty in assessing the effectiveness of such a rule

lies partly in the fact that it is frequently very difficult to tell

whether or not a party has bargained in good faith. In the course of

this research, only two formal complaints of such failure have been
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119 120
encountered. One was settled out of court and another is pending.

At the same time, there are frequent allegations by associations that

handlers refuse to "bargain in good faith“ or "recognize" them. Some

of these charges are mitigated by the fact that those same associations

eventually reached agreements with the firms which were allegedly

not bargaining in good faith.

Many of the charges of failure to bargain in good faith come

from states where there is no mention of it in the law. But in those

states where there is a law, managers argue that it is futile to

charge a firm with bad faith in bargaining unless there is an open,

outright refusal to talk to representatives of an association. In the

absence of such circumstances, they argue, a refusal to bargain in good

faith is very hard to document. This raises the question, "What

purpose is served by a good faith provision and can it be made workable

as a part of bargaining law?" This question is addressed in the follow-

ing paragraphs. The aim of these discussions is to provide a fOunda-

tion for proposals with respect to such a provision.

An Argument Favoring "Good Faith" Requirements

as Part of a Law

Bargaining associations provide the only means by which farmers

can achieve equity in the marketplace. Processing firms recognize this

and attempt to undermine the organizational effOrts of associations in

order to prevent them from achieving equity. They do this by going

out of their way to avoid dealing with bargaining associations,

119Confidential personal interview.

120Michigan Agricultural Cooperative Marketing Association

complaint against Ore-Ida Company, 1975. »
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possibly taking losses (by getting smaller quantities, hauling products

from greater distances, and operating at lower levels for higher unit

costs) to do so. Thus, such firms do not make honest efforts to

secure mutually acceptable agreements with collective bargaining

associations. Firms should be required to "bargain in good faith"

with grower associations. When a firm can't find a better offer than

that received through bargaining and still takes the alternative or

refuses to bargain, it is guilty of a failure to bargain in good faith.

Any evidence of such behavior, for example, a decision to ship a pro-

duct from a great distance at a great expense and a higher delivered

unit price than that offered by the association, would be grounds for

a charge that the party failed to bargain in good faith. By the same

token, if a buyer simply exploits Opportunities that are more attrac-

tive than those offered by the association, he has not failed to bar-

gain in good faith.

But the bargaining process is one which forces participants to

devote substantial energies to the collection of market information.

If this is the case, as the evidence in Chapter II indicates, astute

bargaining personnel would not make demands forcing such actions. The

job of a good bargaining team is to learn what the adversary's

options are and take them into consideration. Indeed, the adversary

would be expected to tell them what his options are.

While there are inherent difficulties in the interpretation of

motives in bargaining, such a provision is needed as a minimum to

preventhlatant refusal to deal with an association.
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An Argument Questioning the Value of a "Good Faith"

Requirement as a Part of a Law

The argument might go as follows. A good faith bargaining re-

quirement is meaningless. At best, it is difficult to discern intent

of parties in bargaining. Unless there is a documented, outright

refusal to bargain, one has a case where parties sit down and discuss

terms. As long as both parties make Offers, there is no way to

measure their desire to seek out a mutually beneficial agreement.

The proponents say, "But wait, you have a good measure of faith if

processors absorb higher costs through buying elsewhere." First, it

is difficult for third parties to accurately compare the costs of

alternatives used to those that are foregone. If one could do so and

found that the buyers had absorbed higher costs by not dealing with

the association, this would not prove bad faith. It is entirely pos-

sible that higher than anticipated costs could be incurred when a buyer

is using new channels. Second, there are other ways for firms to

behave if they wish to avoid dealing with an association. They may

simply close down for a season, claiming that they cannot even cover

variable costs at prices higher than those they offer. Alternatively,

and perhaps more realistically for the large, multi-state firm, the

level of production may be reduced inihe area where growers try to

bargain and increased in other areas. If these kinds of alternatives

are used, it is still morg_difficult to determine whether the bargaining

association had offered more attractive terms. Again, even if the-

association had offered better terms, the firm could argue that it

could not have or did not forsee that a better alternative was foregone.

In short, a well-acted-out refusal to bargain in good faith is a very
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low-risk kind of strategy.

If the practice of good faith bargaining is to become

an institution, it must be built upon one of the following: 1) a

stable, vital association of growers which assures the buyers of a

reliable supply of the product at relatively stable, competitive

prices, 2) control of a significant share of available sources of raw

product supply, 3) an imposed third-party decision regarding terms

of trade, or 4) some combination of the above.

While specific measures of good faith may be developed and

instituted, there appear to be many criticisms of the concept in

terms of workability. Virtually all association managers interviewed

for this research viewed the concept with some cynicism. None Offered

proposals for specific measures of good faith.

Problems faced by associations which encounter difficulty in

securing recognition by handlers are the object of another type of

unfair practice provision. These provisions prohibit dealing with a

member of an association as an individual and/or negotiating with third

parties while negotiating with an "accredited" or "certified" asso-

ciation. These are separate provisions of existing state laws dis-

cussed in Chapter III. The intent of the unfair practice provisions

are dealt with here because they relate directly to the I'good faith"

provision.

The thrust of the first provision is to shift part of the burden

'For keeping association members from dealing outside of their asso-

<:iation over to the handler. The handler would be penalized. As some

'laws are written, there is a good faith provision, but no penalty

to handlers who deal directly with association members in an attempt
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to make them break their membership agreement. Thus, during the 1976

pea bargaining season in Minnesota, fieldmen went directly to growers

with contracts and promised them that, if they signed, they would be

assured of the same terms as those secured by the association.121

The effect of this strategy enabled Green Giant to secure 96 percent

of its packing needs and leave the association with nothing to bargain

for. As growers saw this happening all around them, they had few

incentives to honor their membership agreements. If such a provision

had been enforced, it clearly would have given the association more

leverage and reduced alternatives for handlers to a point where they

would have had to deal with the association if they wanted to secure

their needs in that area. At the same time, the association recognized

that they had to keep their demands in line with the many other pea-pro-

ducing areas of the state.

In agriculture, we have limited experience with this type of

provision. One exception is in Colorado where a law prohibits buyers

from inducing a member of a marketing association to break his member-

ship agreement. The other exception is in Michigan where a more complex

arrangement for representation by accredited associations in in

effect.

The other provision that would help to foster good faith is

one which prohibits handlers from negotiating with a third party

while engaged in negotiations with an association. The aim of such a

provision is to focus negotiations on one association representing

 

12IIn two preceding years, growers had observed that nonmember

growers did receive the same terms as members. Thus, the fieldmen's

offers were credible.
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members who are primary suppliers for the market area. It would force

handlers to deal in good faith with the major suppliers of raw

inputs before seeking out additional supplies.

As suggested above, critical issues raised by this kind of

provision are: what association will represent which growers under

which set of criteria. If handlers are expected not to negotiate

with third parties while negotiating with the association, that associa-

tion would be representing the interests of (effectively bargain

prices for) many growers. Accordingly, we would expect it to

have the endorsement of most of those growers. If we expect handlers

to bargain with one association before dealing with third parties, the

association would have to represent all or most of the quantity

needed by the handlers.

The following proposals are based upon the preceding discussion

and thought to be workable means of increasing the probability that

accredited associations and handlers will bargain with one another in

good faith. They do not guarantee that good faith bargaining will occur

nor will they provide a means of measuring intent. They simply make

it more difficult to exercise a desire to bargain in bad faith.

The first proposal is to maintain requirements that growers

and handlers bargain in good faith. In spite of the difficulties

encountered in attempts to assess intent to bargain in good faith,

such a provision does provide a deterrent to those who would

blatantly refuse to recognize an accredited association.

Second, bargaining laws would be more effective in achieving

good faith bargaining relationships if handlers were prohibited from

dealing with members of accredited associations other than through the
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association. In the absence of an accreditation procedure and associa-

ed good faith requirement, a prohibition against inducing a grower

to break a marketing agreement would provide a next best alternative.

Third, before associations or handlers are allowed to break

off negotiations with one another, each could be required to file an

offer with the administrative authority for the law. Such an offer

could be used as evidence by either party if it wished to charge the

other with failure to bargain in good faith. This may provide

parties with an incentive to make their offers look reasonable and

would, in effect, force recognition of an association.

Fourth, handlers could be prohibited from dealing with third

parties while negotiating with an accredited association. This would,

without drawing upon the more aggressive provisions of the agency

shop approach, achieve some of the same effects. It would reduce

the number of immediate alternatives open to handlers, thereby

creating an incentive to deal with the accredited association

seriously.

Provisions for Mediation

Once the law, as a manifestation of public choice, commits

itself to an accreditation procedure and requirements for good faith

bargaining, it could be argued that it commits itself to assisting

associations and handlers in their efforts to arrive at workable

settlements. First, to do so would be consistent with a public

intent to foster collective bargaining as a mechanism for what is

thought to be better vertical coordination. Second, negotiators

dealing in perfectly good faith may, for very good reasons, have
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difficulty finding a solution which a third party may be able to

suggest. (The problem handlers face in staying competitive on input

costs is a case in point and is discussed in this section.)

Two kinds of mediation provisions appear in existing and

proposed laws. The most simple is a provision to make mediation

available to accredited associations and the handlers with which they

are dealing if either party to bargaining requests mediation through

the implementing authority.

The second mediation provision (proposed in the Ohio Bill)

would make mediation compulsory for the parties before either is

permitted to abondon negotiations for the marketing year in question.

There are three reasons for which mediation provisions are

included in bargaining legislation. Of course, all three of these

aim toward an amicable, voluntary settlement on the part of the

disputing parties.

The first reason is to put a third party in a position to try

to identify potential areas of compromise. It assumes that, through

a combination of ability to suggest compromises previously not con-

sidered, reduce tensions, and provide moral suasion, the third party

can bring the parties together.

The second reason is that, by bringing a third party in,

bargainers making outlandish demands may feel some pressure to

compromise. One party may bring a third party into the discussion

because it feels that its adversary is being unreasonable.

The third reason for mediation is related to the first, but

has a unique character. One of the greatest fears of collective

bargaining expressed by handlers is that, through the process, they
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will get locked into agreements that leave them at a disadvantage

relative to their competition. For this reason, they may try especially

hard to secure low terms of trade and hold off on resolutions.

This is not done out of deviousness or ill-will. It is done with

the very understandable desire to avoid putting one's self into an

uncompetitive position. Handlers cannot act together without violating

the antitrust laws. The service a mediator could perform under such

circumstances is to sell solutions which would guarantee that handlers

would not be put at such a disadvantage. If mediation were used in

this way, solutions might be sooner in coming.

Mediation has been used only rarely in bargaining disputes

between producers and first handlers of agricultural commodities, even

though some laws make explicit provision for mediation. In one recent

(February, 1976) example, the office of the Commissioner of Agricul-

ture of Minnesota played a mediator's role in a dispute between the

Southern Minnesota Cannery Growers' Association and the Green Giant

Corporation of LeSeuer, Minnesota. The dispute was not (as indicated

earlier) resolved through this means. The decision to use the services

of the Commissioner's office was not the result of a request for

mediation, but rather a step in the procedure prescribed by the

Minnesota Agricultural Marketing and Bargaining Act. The Act says in

part that, if an association and the firm with which it is accredited

to bargain cannot reach an agreement by a specified date, the Commis-

sioner, at the request of the association may "assume supervision over
 

the dispute" or, depending upon the time of receipt, "exercise his

discretionary authority." (According to non-existent promulgated

rules). . . (determine) . . . which disputes are arbitrable.“



235

The only formal request for mediation under the Michigan Act

was acted upon in September of 1975 and involved the apple bargaining

assOciation and the Eau Clair Packing Company in negotiations over

the price of juice apples. Mr. Tom Moore, the Administrator of the

Michigan Agricultural Marketing and Bargaining Board served as the

mediator. The Board had urged that the Administrator serve as mediator

when possible because mediation is provided at state expense, and the

Administrator is already on the payroll. In the juice case, the

mediation was effective in facilitating an agreement.122

The role of the Administrator during infonmal mediations has

been more extensive. He acted as a "go-between“ for the associations

and processors in apples, asparagus, and kraut cabbage. This role

has evolved in situations where negotiating parties have approached

the point of going to arbitration over terms and either have not had

offers or have needed assistance in determining "final" offers which

would be comparable to those made by their competitors. More than 20

contacts with individual processing firms, as well as contacts with

the association, were made in order to assure buyers that their Offers

would be very similar or equal to those of their competitors. These

contacts were effective and important means in facilitating settle-

ments, even though they were not conducted under any formal provision

of the law.

Nothing in this research uncovered use of any other formal

mediation processes. Thus, relatively few association managers have

had exposure to the process.

 

IzzTom Moore, Administrator, Michigan Agricultural Marketing

and Bargaining Board, personal interview, July, 1976.
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This may explain the general skepticism about the value Of a

mediation provision. A typical reaction to the concept of mediation

is that "it's a waste of time and money."123 The reasoning behind

this charge and others similar to it is that the parties involved know

more about the alternatives than could any disinterested third party.

Furthermore, some argue, the mediator usually would be ignored unless

he had some "teeth"--that is, unless he has some authority to

resolve the dispute.”4 This, of course, changes the meaning of

mediator to something more akin to an arbitrator.

One manager suggested that such a mediator--one who is

alternately a potential arbitrator--may have a very positive impact

upon negotiations if the parties know from the outset that, in a

sense, they would have to "sell'' their positions to him. A very

important additional benefit, according to the individual suggesting

this proposal, would be that the mediator, in the process of observing

arguments, could learn enough about the issues in dispute to make a

reasonably intelligent decision as an arbitrator as to which of two

final Offers is most reasonable.125

This suggestion really combines two quite different roles of

mediator and arbitrator. The first is to actively provide information

on alternatives and possibly reduce the tension in a head-to-head

confrontation and the second is to have parties sell him on their

 

123

manager.

124Ihid.

125Gary Van Dyke, Northwest Washington Farm Crops Association,

personal interview, Mt. Vernon, Washington, March 29, 1976.

Confidential personal interview, bargaining association
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positions. It is impossible to play both roles at once. What is

suggested here is really not mediation, but a different approach to

arbitration. As such, it may have merit. As mediation, the author

would question it.

Again, the absence of extensive experience with mediation may

well explain the cynicism with which it is viewed. In addition, the

fact that mediation has not been widely thought of as a potential

tool for overcoming the problem of keeping competitors' costs in line

with one another may explain why it has not been more actively explored.

Further still, the concept of bargaining as a zero-sum game mainly

affecting growers and handlers may explain why legislators have not

actively advocated the use of mediation to improve vertical

coordination.

The fact that mediation has led to the resolution of disputes,

both in one-to-one confrontations and in cases where handlers were

worried about being locked into noncompetitive prices, suggests that

mediation may not be a "waste Of time and money." Further, there are

capable third parties in the major food production states who know

the food industry. These people pan be and have been drawn upon to
 

help resolve disputes. The Administrator used in Michigan is a man

of extensive experience in fruit and vegetable marketing. There are

other such individuals to draw upon. Further still, even if there

were a lack of knowledge of all details on the part of the mediator, he

is not, by definition, in a position to impose a solution on anyone.

In a larger sense, there is an argument for designing a law

which requires mediation. One argument for the enactment of

bargaining laws, certification of associations, etc., is that



238

properly designed collective bargaining laws will lead to improved

vertical coordination. Once the state has permitted such associa-

tions to be created, it may be argued that the same state has a right

to enact measures believed to enhance their performance as institutions

to facilitate exchange.

The brief experience in mediation and the need to find means

of allaying the understandable concerns of handlers about prices paid

by their competition argue for consideration of two alternative measures

to use mediation provisions in collective bargaining legislation. The

first provision is simply to make mediation services available at

state expense as soon as an accredited association or handler dealing

with that association requests those services. Along with such a

provision, it could be required that the state actively encourage the

use of such services where there are apparent roadblocks to the resolu-

tion of disputes.

The second provision is to reguire that mediation services be

accepted before parties are permitted to break Off negotiations.

Such a provision would aim to insure that all alternatives are ex-

plored, that participants "test" their arguments on third parties,

that the problem of uniform handler offers is not an obstacle and

would, in general, bring more market information to bear on nego-

tiated decisions.

Another use of the mediator that may be considered is to permit

him, as a fact finder, to publicize his findings as a means of

bringing public pressure to bear on the negotiation process. Such

pressure may discourage parties from taking "outrageous" positions.
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An Exclusive Agent for the Bargaining Unit

One of the most controversial provisions in the bargaining

legislation reviewed in Chapter III appears in the Michigan law,

which obliges all members of the bargaining unit to market only on

terms bargained for by the exclusive agent and to pay marketing fees

to that exclusive agent for its bargaining services. This gogs_ngt_

moan that all members of the bargaining unit become members of the

association. They may join the association and they may serve on

marketing committees, but are compelled to do neither.

The objective of such a provision is to overcome the free-

rider problem discussed earlier. In discussing different types of

check-off provisions, it was pointed out that nonmembers of bargaining

associations virtually always secure terms at least as good as those

bargained by the association. They benefit from the association's

efforts. This was used as an argument to justify the requirement

that all members of a bargaining unit pay marketing fees to the

exclusive agent.

It has also been observed that the efforts of handlers to

directly secure contracts with producers who are members or non-

members Of the association may undermine or weaken the position of the

'association. One proposal to partially deal with this problem was to

prohibit handlers from negotiating directly with member producers.

A second proposal was to require that handlers not negotiate with

"third parties" while negotiating with an accredited association.

The exclusive bargaining agent proposal would incorporate both

Of these ideas. Handlers would be probihited from dealing with

any member of the bargaining unit, except through the exclusive
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agent. This may be stated as an unfair practice. It broadens the

group for which the association is an exclusive agent to include those

who would otherwise be "third parties." At the same time, the provi-

sion would require that the members of the bargaining unit market only

on terms bargained by the exclusive agent.

This provision would, in addition to keeping nonmembers from

benefiting from the work of the association without paying marketing

fees, keep them from undermining the bargaining work of the associa-

tion by providing another alternative to handlers. It, therefore,

deals with the free-rider problem in two dimensions; one is financial

and the other is that Of the independent growers' freedom to take

advantage of the handlers' desire to ignore the association.

The only experience with this kind of rule has been in Michigan

where five exclusive bargaining agents have been accredited to

represent entire bargaining units on these terms. There is no doubt

that, if enforced, such a rule would strengthen the negotiating posi-

tion of the bargaining association by reducing alternatives to

handlers.

Given this, there are three key questions relative to the public

decisions on whether or not to use such a rule. These are: 1) What

values are at stake? 2) What have been the effects of the absence of

such a rule? 3) What is the effect of a public policy designed to

foster collective bargaining as a means of vertical coordination in

agriculture? The first two questions are discussed here. The final

question is the subject of Chapter V.
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Two values are at stake when the question of whether to adopt

the rule is considered. On one hand, it is clear that the individual

grower, who had the freedom to negotiate terms as he wished, loses

alternatives. A third party (presumably representing his interests)

has been granted the right to determine the conditions upon which he

will sell his own property. Understandably, the concept is repulsive

to many who highly value the concept of individual freedom in the
 

marketplace.

On the other hand, it is argued, when growers join together

to bargain collectively with handlers, they improve the bargaining

position of individual growers by reducing the number of alternatives

open to thgithandlers. Such growers benefit from the efforts of the

group and make no effort to assist. In fact, they detract from the

group effort. Those nonmember growers act individually, not just

because they valued their independence, but because they get a

free-ride by so doing. The frequent observation by bargaining associa-

tion managers that nonmembers often call to ask “How's the bargaining

going?" appears to attest to this phenomenon. It is equally under-

standable that the concept of the free ride is repulsive to those

who act together and, by so doing, produce benefits for those who do

not contribute. '

The point is that neither position can be easily argued for

in terms of a common value. There is a trade off between individual
 

M311 and pgui_ty. One value will be served at the expense of the

other.

It is clearly difficult to determine whether a provision to

deal with the free-rider problem would have prevented associations
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from failing. A primary reason for the difficulty is that of

identifying those associations which have "failed." As mentioned

earlier, thgrg_j§_ng_evidence collected for this research that

indicates that associations have failed because growers simply found

that they could benefit without paying fees, thereby leading to the

disintegration of an association. This does not mean that such events

have not taken place. Furthermore, there is extensive evidence that

the free-rider exists and that he offends the sense of equity of

members who feel that they carry his load. The point is that those

associations consulted, by providing exclusive goods and services

other than the bargaining service, have managed to maintain and

generally increase their memberships.

Igor IisIevidence that associations have failed or been immea-

surably weakened by the efforts of handlers to "go around" the

association in order to deal directly with members or to deal with

third parties in the same market. The free-rider problem implied

here leads to a weakening of the association, nngthrough a lack

of financial support, but through a loss of the member growers'

market.

The 1976 experience of the Southern Minnesota Cannery Growers

is one example of the practice. It may well be argued that this

problem could be overcome by simply requiring that handlers not deal

with members except through their exclusive agent. But the

principle involved is the same.

A better illustration of the problem is that encountered by

the officers of a defunct association that bargained briefly for

annual crops in California. These confidential sources gave the
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author accounts of how the association, after bargaining collectively

for two years with a national processor, was undermined by the decision

of that processor to finance new farming operations for Mexican-

American growers who had been landless. The firm set itself up with

a new set of suppliers. Those growers would understandably be

hesitant to organize for purposes of dealing with their financiers.

Meanwhile, the association is defunct and many of its growers have not

since contracted the same crop with the firm involved.

Under the Michigan law, such new growers would have been

members of the bargaining unit and would have been represented by

the accredited association. This is because of the way the bargaining

unit is defined. Assuming that the association still had more than

half of the unit's production, the firm would still have had to deal

with the association. The strategy would have been ineffective.

Individuals contacted throughout this research have mentioned

other associations alleged to have failed as a result of the free-rider

problem. Most of these references have not been pursued, however. Most

of the research was oriented toward existing associations.

Nevertheless, there is evidence that the use of the rule under

discussion may have permitted some bargaining associations to survive.

Further, it appears, from a purely deductive point of view, that the

rule would, by reducing alternatives to handlers, strengthen the

chances for survival of bargaining associations and increase the like-

lihood that growers would try to organize.

The public choice with respect to this rule therefore rests on

political preferences with respect to freedom versus equity and the

question of whether the other benefits of collective bargaining, as a
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means of coordinating economic activity between producers and processors,

outweigh its other costs.

The broad public choices involved in consideration of a pro-

vision which employs an agency shop concept for collective bargaining

in agriculture are outlined above. Some specific provisions that may

accompany such a provision are listed below.

1. The law would do nothing to affect individual freedom

of choice to enter the bargaining unit. If terms in

the bargained commodity appear favorable, thereby

creating incentives for new growers to enter into or

expand production, they would be permitted to do so and

would, upon meeting requirements for membership in

the bargaining unit, be counted as members thereof. The

only delay in becoming a member of the bargaining

unit would result from the requirement that to be

counted as a member of that unit, whether as a member

or a nonmember, the grower would have to become a

"producer of record."

It is important to note that there is no apparent

reason to believe that the grower who is not a member

of the unit would be disadvantaged in any way. Members

of the House Agriculture Committee, during hearings on

an amendment to extend P.A. 344, expressed concern

about what happens to nonmembers of the bargaining

unit who by reason of low production levels are left

out. The evidence is that they are hurt in no way.

In fact, they are expected to receive the same terms of
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trade as do members of the unit. Furthermore, they

do so without paying marketing fees.

2. The law would prohibit any discriminatory activity

by the accredited association with respect to the non-

associated bargaining unit members they represent.

3. The law would make it clear that members of the

bargaining unit, whether members of the association

or not, are free to enter their names as candidates

for membership on the bargaining committee. Since

the committee bargains on behalf of all unit members,

the concept of equity would require this role as a

minimum or perhaps state that the bargaining committee

shall be composed of a number of association members

and nonmembers commensurate with the proportions of

membership in the preceding marketing period.126

The benefits and costs of collective bargaining proposals are

discussed broadly in Chapter V. A specific cost, that of difficulty

in resolving disputes, is considered below, where rules for arbitra-

tion are discussed. It is mentioned here because many would argue

that public action to vest an association with the power to bargain

on behalf of nonmembers carries with it a responsibility to take

actions which facilitate the resolution of disputes between the

association and those who deal with it.

 

126It may be necessary to distinguish members from nonmembers if

the association performs nonbargaining services. In such cases, mem-

bers may be required to pay a membership fee, while nonmembers would

pay only a marketing fee. If the association exists only to bargain,

there would be no distinction between members and nonmembers.
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Provisions for Arbitration

Again, Michigan has the only law providing for compulsory, bind-

ing arbitration. In brief, it provides that associations and handlers,

which by the beginning of the marketing period have neither "opted

out" of negotiations nor arrived at an agreement, will submit their

final offers for binding, last offer arbitration to a Joint Settle-

ment Committee. Clearly, some terms require definition. "Marketing

period" is defined in rules promulgated by the bargaining board under

separate provisions of the Act. In general, the marketing period

begins at the earliest date when growers of annuals would begin to

contract or at the earliest date when producers of perennials would

begin to harvest and sell their crop.

There is a provision by which growers may "Opt out" of

negotiations as long as they do so by thirty days before the beginning

of the marketing period. This means that growers elect not to grow

and handlers elect not to buy in the unit for the marketing year.

(As we shall see, there are real difficulties with the interpretation

of this provision.)

The "final offer" is an important concept in this law in

that arbitrator(s) may only select from the final offer of each party

in making his (their) decision. (The final offer is not clearly

defined in the Michigan law because the point in time at which the

offer is the last and final is not specified.)

The Joint Settlement Committee is made up of one representative

selected by the handler, one selected by the association, and a third

individual who is the chairperson. He is to be selected by the other

two members or, if there is no agreement, from a list of five persons
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identified by the board and "knowledgeable in agriculture" from which

each party can strike two names. The remaining party is the chair-

person.

Although no other laws require arbitration, arbitration is a

provision in most West Coast contracts between association and handler.

The arbitration provisions which appear in contracts differ

from that in the Michigan law in that they do not include the last

offer provision, they do not include provisions for opting out, and they

either specify a chairman for the arbitration panel or a person who

will select one.

The basic objective of arbitration is widely understood. It is

to provide a means of resolving disputes between bargaining parties so

as to maintain the flow of resources through normal channels. As with

other rules discussed in this report, there are different ways to

provide for arbitration. These differences may lead to different

kinds of performance with respect to that basic objective.

In the Michigan law, the provision that parties to bargaining

can opt out of negotiations is intended to provide a "safety valve"

for parties which, based upon negotiations to date, do not believe

they can reach a mutually acceptable agreement with their adversary.

Since quantity is not a term negotiated for, a party could "Opt out“

by going through negotiations and not buying or contracting any of the

crop. The provision would appear to have meaning only if quantity

is involved in negotiations.

The provision that arbitration will be over final offers is

intended to give each party an incentive to make its final offer

more reasonable. This contrasts with a provision by which the
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arbitrator can go "in between.2 Under such a provision, parties

may intentionally make unreasonable offers to change the arbitrator's

conception of a reasonable settlement. In any event, the incentives

placed upon bargainers differ between proposals.

Provisions for selecting the arbitrator differ as well. There

are three basic approaches in use. In the Michigan law, two partisan

members of a Joint Settlement Committee have the Opportunity to select

the chairperson or key arbitrator. Since the obligation to arbitrate

under certain circumstances is imposed by law and not, as in other

cases, agreed upon by contract, there is a need to provide a mechanism

for resolving disputes with respect to who the arbitrator will be.

As mentioned before, the bargaining board provides five alternatives

from which the parties select their preference.

In contracts which provide for arbitration, the arbitrator

or his method of selection is decided by both parties in signing a

contract. The person selected in Washington is the Director of

Agriculture. In California, contracts specify that the arbitrator is

to be chosen by a Superior Court Judge.

There is considerable variation in the extent to which arbitra-

tion provisions have been used in the states having laws or contracts

involving arbitration. On the basis of information secured through

this research, arbitration has been used only twice in California.

In both cases, the Prune Bargaining Association was involved. The

arbitrations took place in 1969 and 1970. Arbitrators used were

people from the community who knew the industry. (The Prune Associa-

tion's contract relies on two partisan representatives to agree on an

arbitrator. In this sense, it differs from other California contracts.)
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The growers were favored in both decisions. In the second case,

processors refused at first to make payments. A threatened civil suit

brought payment "with some modifications" in the original settlement.

In general, the use of arbitration provisions in California

contracts has been rare. Frequently, managers indicated that "it would

take extreme circumstances" to force an arbitration. The explanation

fOr this relative lack of use may lie in the relatively stable nature

of the relationships between growers and handlers of California peren-

nials. Or, the functional relationship between agreements and arbitra-

tions may be just the reverse. Bargainers' fears of arbitration may

explain in part what appear to be a generally stable set of grower-

handler relationships. Much uncertainty is associated with the outcome

of arbitrations. To firms and associations which appear to value

stability, partial control of terms, which can only be maintained

through participation in negotiations, may provide a more attractive

alternative than does the risk associated with arbitration.

The use of arbitration provisions has been more common in the

State of Washington. To facilitate the use of multi-year contracts

in peas and asparagus, arbitration has been initiated three times

for two different associations in peas and three times in nine years

for the Washington Asparagus Growers' Association. Stewart Bledsoe,

the Director of Agriculture, with assistance from Al Harrington,

Agricultural Economist from Washington State University, has been the

arbitrator in these recent cases. One was for asparagus in 1976

(It affected only those firms not reaching prior agreements.), and

the others were for peas (Western Washington Farm Crops Association)



250

127
in 1975 and 1976. A three-member panel from the American Arbitra-

tion Association was used in 1975 by the Oregon-Washington Pea

Growers.128

One arbitration involving the Western Washington Farm Crops

Association was resolved on terms which favored the processors. In

the other three recent arbitrations, grower positions were favored.

The pea contracts involving arbitration were term contracts

which required arbitration as a means of resolving impasses in the

second and third years of use. In one of these cases (a two-year

contract), pressure for an arbitration provision stemmed from the need

for growers to reserve acreage in the fall for peas to be planted in

the spring. The acreage was first committed, and then negotiations

would take place through fall and spring. In this respect, eastern

Washington peas differ from other annual crops.

In the other case, the association had a three-year contract.

After settling both of these contracts for the first year, the arbitra-

tion provision was drawn upon in each succeeding year. Western peas

had to be arbitrated twice and eastern peas once. In general, the

handlers were so upset about arbitration outcomes that the provision

is not expected to be used again in the near future. One manager

predicted that the association would "get the arbitration provision

back" when the handlers are "in a bind" again. Apparently, the pea

127Stewart Bledsoe, Director of Agriculture, State of Washing-

ton, telephone conversation, June, 1976.

128Tom Copeland and Dennis Rea, Oregon-Washington Pea Growers,

personal interview, March 25, 1976.
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growers' bargaining position is not so strong that they can say (as

did the prune growers) that the arbitration provision is just

"not negotiable."

The fact that arbitration was used in all possible cases by the

pea growers and handlers raised an important question. Why could

an agreement not be reached? One manager said that the parties just

did not negotiate. Grower bids went high and handler bids went low.

They assumed that arbitration was there to resolve the dispute. Bids

by both sides were out of line as part of an appeal to the arbitrator.

The Director of Agriculture has attempted to get parties to

use a last offer arbitration provision such as that in the Michigan

law to resolve this problem. By requiring that the arbitrator choose

the "most reasonable" of the last two Offers, a contract is expected

to encourage negotiators to make their offers "reasonable" and hope-

fully bring them together without arbitration.

An added benefit of this kind of provision was suggested by

Ralph Bunje and others. They suggest that if a bargaining committee

member has taken a strong position during negotiations and doesn't

wish to concede a point for fear of "losing face," it is easier to

help him save face by arguing that he can benefit the whole association

by "giving in" and making the association's Offer "most reasonable."

The participants have resisted this approach largely because

they are unfamiliar with it. To growers, there appears to be less

uncertainty with the arbitration provision which has been used in the

past. This preference may reflect more of the negotiators' faith

in an individual arbitrator than in the method of arbitration.
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Another possible explanation of frequent resort to arbitration

could be the problem of keeping prices paid by competing handlers in

line with one another. As indicated earlier, this appears to be a

major fear on the part of handlers. If, through negotiations, handlers

may get locked into higher prices than do their competitors, they have

an incentive to keep their offers low--lower perhaps than they would

if they knew other handlers would pay the same prices. Washington

State Director of Agriculture, Stewart Bledsoe, expressed concern

over this problem, suggesting that it is an obstacle to the smooth

resolution of disputes without arbitration.129

Two Oregon association managers had arbitration provisions in

contracts. The Filbert Growers is only four years Old and has never

had to use its arbitration provision. Its Secretary-Manager, Mr.

Don Maltby, indicated that he did not expect it to be used.130

Another manager, Fritz P. Collett, indicated that his associa-

tion and handlers had, at one time, used arbitration. During an inter-

view, he suggested that the process was inherently biased toward

growers because of the appeal of grower arguments about the cost of

13] More study is needed to determine whether this is theproduction.

case. If it is, however, it suggests that the arbitration process

mainly considers the factors going into the supply side of price

determination. It may not put as much weight on demand side factors

 

129

130Don Maltby, Filbert Growers' Association, personal interview,

Canby, Oregon, March 30, 1976.

Stewart Bledsoe, telephone interview, July, 1976.

131Fritz P. Collette, Oregon-Washington Growers, personal

interview, Salem, Oregon, March 31, 1976.
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as would be required to maintain stability and longer-term market

equilibrium.

Michigan's bargaining associations and handlers have undergone

several arbitrations since the passage and use of P.A. 344. Apple,

asparagus, and kraut cabbage associations have all participated in

final offer arbitrations. In 1975, the apple association was

engaged in 10 separate arbitrations with ten processors. Some of the

events which transpired prior to and during that set of arbitrations

point out key problems with the application of the arbitration

provision.

First, some of the processors had opted out of negotiations

early in bargaining. Since quantity to be purchased was not an issue

in negotiations, the meaning of their decision to "opt out" is not

clear. They could have gone through negotiations and then elected not

to buy any apples.

Second, processors having "opted out" later chose to enter

negotiations again. This created confusion because there was nothing

in the law that said they could not opt back in and there was no

procedure for how they would go about it. They were permitted to

take up negotiations again.

Third, for a law that was designed to encourage bargainers

to complete negotiations without arbitration, this kind of performance

fell short. In general, growers and handlers were more than a

dollar per handredweight apart when the marketing period began.

Both sides in the dispute felt that they stood to sustain damaging

losses if the other party's Offer was accepted.
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Fourth, in the midst of one arbitration, the chairman of the

arbitration panel, Ronald Haughton of the American Arbitration Associa-

tion; observed that at no point did the law clearly define a "final

"132 Upon checking with the Michigan Office of Attorney General,offer.

Tom Moore, Administrator of the Bargaining Board reported that, in the

judgment of the Attorney General's Office, the law was silent on the

definition of a final Offer. Technically, therefore, the offers made

by the beginning of the marketing period were not final, as it had

been widely assumed they were. Since both sides still had options to

make new offers, Moore then acted as an informal mediator and, with

cooperation from producers and handlers, managed to arrange settle-

ments between the association and the ten handlers.

To date, no formal action has been taken to clearly define the

final offer. In practice, the Board has received statements from

bargaining parties which indicated what final Offers were.

Going beyond specific arbitration provisions, whether included

as part of law or as part of contracts, views on the subject of

arbitration are mixed. Some say that the ideal arbitrator--one who

is unbiased and knows the industry--cannot be found. They argue that

anyone who knows the industry is likely to be biased. To be sure,

the identification of arbitrators acceptable to all parties is bound

to be difficult in most cases. Substantial sums of money may be

involved for both parties. Further, as arbitrators make decisions,

their reputations are likely to suggest a bias consistent with the

 

132Ronald Haughton, arbitration proceedings, Holiday Inn,

Battle Creek, Michigan, October, 1975.
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direction of their past decisions. The charge of bias may not be

justified, but a negotiating party who has lost a decision to a

particular arbitrator may not be inclined to endorse him again. Never-

theless, difficulty in finding an "ideal" arbitrator is not an argument

for not using arbitration provisions if the parties involved or the

public choice process conclude that the consequences Of a bargaining

impasse are serious enough. Circumstances may simply compel an

arbitrated solution as a course of last resort for some markets.

The experience of bargaining associations and handlers with

arbitration, along with the insights of those involved, suggests that

there is room for improvement in the arbitration provisions used,

whether as a part of law or as part of a contract. Below is listed a

series of recommendations which would make arbitration provisions more

workable. As argued above, such provisions appear to be very important

additions to any laws which require nonmember growers to deal only on

terms bargained by an exclusive bargaining agent.

All of the below argue for the use of final Offer arbitration

provision: the experience in Washington pea bargaining where growers

and handlers appeared to assume an arbitrated settlement; the argu-

ments of association managers that a final offer would facilitate

compromise on the grower side; the desire of one West Coast associa-

tion (Freestone Peaches) to put a final offer arbitration provision

in its contracts; the successful use of the provision in some commodi-

ties in Michigan; and the fact that the procedure does put an incentive

on each party to make its Offer the most reasonable. Some specific

modifications in the provision as used in Michigan may make the rule

foster fewer arbitratiOns and more negotiated solutions.



256

First, the "final offerV must be clearly defined. A date

for making a final Offer (beginning of the marketing period) must

be specified. This could eliminate the present potential for games-

manship which exists because neither party is technically bound to

make a final offer by any particular date.

At the same time, a rigid date for the Vfinal Offer" may create

difficulties when, for example, a crop is "late" in maturing or when

weather patterns mandate later planting dates. Under such circum-

stances, a rigidly specified cut-off date for final offers may prevent

negotiating parties from making their offers on the basis of an

adequate supply of information. For this reason, it may be desireable

to provide the board or its administrator with an option to extend

the date for receiving final offers. -

Second, the opt out provision should be changed to apply only

when quantity to be bargained is under negotiation. As used to date,

the provision makes little sense. It is not clear what parties have

opted out of since, as mentioned above, they could go through negotia-

tions and then elect to buy nothing. Given this observation, neither

is it clear uny parties have opted out in the past. Without passing

judgment it may be argued that gamesmanship is a motive. The uses of

the provision could be to intimidate the opposition, to embellish the

case presented to the arbitrator, or others.

Third, the meaning of opting out and conditions under which a

party could opt back in should be clearly specified. An opt out

would mean that the party opting out could (as a handler) buy no

quantity from the bargaining unit during that marketing period.

The association which opts out would have the same obligation.
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A party electing out should not be able to use that action as

a tool to get its Opponent to "back Off" on demands. Thus, if the

party opts back in, it should be only on the last terms offered by

its Opponent. This offer would be recorded as the party opts out.

Fourth, some broad guidelines for an arbitration panel's

decision should be established as they are in Section 20 of the Michigan

law. These would not guarantee that an arbitrator would not be biased

toward arguments on production cost, as Fritz Collette suggests they

are, but they would clearly justify the consideration of other factors

in reaching a decision.

Finally, the arbitration process could be shortened. If

neither party exercises the option to elect out, it will proceed

with the bargaining process until the settlement deadline. By fourteen

days prior to the deadline, each party will have notified the authority

of its representative in arbitration. By seven days from the

settlement deadline, those parties will have notified the authority of

the selection of an arbitrator. If arbitration becomes necessary,

parties will file written, final, unretractable offers at the settle-

ment deadline. Arbitration will commence immediately and be based

upon no more than three days of public hearings, after which the

arbitrator will announce a decision to accept one offer or the

other.

This design is based upon a desire to avoid arbitration but,

where arbitration becomes necessary, to make it swift enough to

avoid any disruptions in the physical marketing or planting process.



258

Exclusions from the Provisions of Bargaining Laws

The Michigan Act exempts two kinds of production from certain

of its provisions. Quantities produced by proprietary handlers for

their own use are exempted from provisions of the Act. Also, the

Act states in Section 7A that the "quantity . . . contracted by

producers with producer owned and controlled processing coopera-

tives . . ." may be excluded from the base quantity used to determine

whether the bargaining association has contracts with 50 percent of

the growers representing 50 percent of the quantity produced in the

bargaining unit.

The later provision has been widely interpreted as meaning:

1) that processing cooperatives are excluded from provisions of the law

and that 2) processing cooperative members are exempt from paying

marketing fees. The law says nothing of the sort. A strict reading

of the law indicates that processing cooperative members are to be

treated as any other growers. Further, there is nothing in the law,

as written, that would indicate that the processing cooperative would

be expected to relate to the association differently than do pro-

prietary firms.

The aimIof the provision is not entirely clear. What is clear

is the fact that it has raised very controversial issues regarding

equity for members of bargaining associations, cooperatives, and pro-

prietary firms. These issues will be discussed and analyzed below

since there is an apparent need to find a workable rule with respect

to how the bargaining law would affect all growers and handlers.

Processing cooperatives argue that they should not have to

bargain with their own members. If they were forced to pay the
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same initial prices as do proprietary firms, their entire financial

structure would be upset. They typically pay about 60 percent of the

commercial market value of the crop to their members and use the

remainder of the market value of the crop as a source of "inventory

financing" for packing the crop. Growers are later paid a supplemental

amount based on the earnings of the cooperative. Under this mode of

operation, member growers share the risk of packing and marketing

the crop. If the cooperative were forced to pay a commercial market

value for the crop, new sources of working capital would be needed.

These would likely come from increased grower investments for working

capital, increased pressure on cooperative banks, or a combination

thereof. It is argued that the current method of finance is more

workable because of the seasonal nature of the financing requirement

and because it requires a lower permanent commitment of working

capital by growers. For this reason, any provision requiring coop-

eratives to pay commercial values to members could expect strong

resistance (See Appendix H).

Members of processing cooperatives also resist the idea that

they should pay marketing fees. "Why," they ask, "should a processing

cooperative deduct marketing fees from its own members for payment

to a bargaining association?" Processing cooperative members have

already used their own initiative and capital to find a means of

marketing the commodity through their own cooperative processing and

marketing business. And now a bargaining association, because it is

accredited under a state law can charge fOr services that accrue

exclusively to those outside the processing cooperative. The

activity of the bargaining association has nothing to do with the
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processing cooperative, and the processing cooperative should be

excluded from the provisions of bargaining legislation.

There are two possible reasons for questioning the fundamental

assumption of those defending processing cooperative exclusion--that

its members do not benefit from the efforts of the bargaining coopera-

tive. The first is that initial payments to the grower are, in

general, some relatively constant fraction of the commodity's CMV

(commercial market value) which is, of course, determined in large

part by the bargaining association. The effect of such first payment

policies in tandem with the efforts of bargaining associations is to

put a "floor" under the final product price of processors, thereby

increasing average expected returns to growers. In such a case, pro-

cessing cooperative members would benefit from the work of the

association.

A second means by which processing cooperative members benefit

from bargaining is through the disciplines imposed by the bargaining

association upon their cooperative management. The greater the

absolute spread between bargained prices and initial payments, the

more growers will be inclined to scrutinize their dividends and compare

them to the higher payments received by noncooperative members.

Then, they would be more likely to discount their dividends. As

growers do this, managers can be expected to feel more pressure to

perform than they would otherwise. Their members are considering an

alternative form of marketing which threatens their jobs.

Again, processing cooperative members benefit from the

efforts of bargaining associations. (It is also important to note
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that the processing cooperative, which Vinsuresi a home for the growers

product, also imposes discipline on the bargaining association.)

If such arguments are well-founded, there is a basis for including

processing cooperative members as growers and charging them

marketing fees.

There is, in fact, precedent for such action on a voluntary

basis. Many of the California bargaining associations (see Chapter II)

have substantial joint memberships with processing cooperatives. In

most cases, the joint members sell all of their product through the

processing cooperative. Such people, according to association managers,

have paid bargaining association marketing fees from the beginning

because they "recognize the value of having a strong commodity

I.133

It is interesting to note that a major processing cooperative

association when they are in a single pool cooperative.

(California Canners and Growers) was organized by fOur commodity

associations. Those associations required, for a time, that new

members of the processing cooperative also be members of their

commodity associations.

Proprietary firms enter the dispute when they charge that

any law exempting processing cooperative members from payment of

marketing fees would put proprietary firms at a still greater

competitive disadvantage with respect to cooperatives. In addition

to existing tax advantages and sub-market interest rates enjoyed by

processing cooperatives, those cooperatives would not have the

added marketing costs which are paid by nonprocessing cooperative

 

‘33Robert Holt, California Tomato Growers, personal interview,

Stockton, California, April 7, 1976.
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members and, theory would suggest, included in the cost of their raw

product purchases. Assuming production costs constant between members

and nonmembers of processing cooperatives, an ag valorem increase in

marketing costs for nonmembers of processing cooperatives would reduce

supply and increase unit input costs for proprietary firms.

The following proposal recognizes these arguments and appears

to provide a workable alternative to the Michigan law as written. It

accepts the arguments of all parties, except for the allegation of

processing cooperative members that they do not benefit from the

efforts of cooperative bargaining associations. It rejects that

claim for the reasons listed.

Under the more workable rule, quantities contracted with

processing cooperatives would not be exchanged on terms bargained by

the exclusive bargaining agent. Processing cooperatives would be free

to pay their members the standard share of a crop's commercial market

value for an initial payment. Such cooperatives would continue to

pay the bargained terms on quantities not_contracted.

The rule would require that processing COOperative members make

payments of marketing fees to the accredited association, as do all

other growers. The reasons were explained earlier. They benefit from

the work of the bargaining association as do independent, nonmembers of

the association. Again, the requirement that nonmembers pay is based

mainly on grounds of equity. To a lesser degree it is grounded in the

concern that the free-rider problem may lead to the degeneration of bar-

gaining cooperative associations. There would exist an incentive for

growers to escape the payment of marketing fees through processing

cooperative membership. Awareness of this incentive, along with the
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desire of proprietary firms to escape the effects of "their" growers

paying marketing fees, has prompted concern that cooperatives which

are not truly grower owned and controlled may arise to shelter growers

from marketing fee charges. This concern explains the significance of

the issues addressed in Appendix E.

Administration and Policy in the Implementation

of Bargaining Laws

As we move from the provisions of permissive legislation such

as the Capper-Volstead Act through the protective provisions of the

fair practices legislation to the provisions Of the Michigan act which

effectively promote collective bargaining activity, the rules which

make up those laws become increasingly complex. All of these laws

rely on some form of implementation which moves from the passive to

the more active. Accordingly, the number of tasks involved in the

administration of the laws increaSe. In addition, the number of rules

which require interpretation is increased. Thus, the implementation

of the laws acquires a greater element of policy making because of the

increase in institutional slack. For example, when there is only a

set of unfair practice provisions to enforce, the task is one of

receiving, investigating, and acting upon charges of unfair practices,

probably through the courts. 0n the other hand, when the law

requires definition of a bargaining unit, decisions will more

directly affect the structure of marketing relationships for an

industry. While decisions of the first sort may have major impacts

upon relationships between growers and handlers, they are based upon

fairly well-defined policy guidelines. Their impact is, in general,
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marginal. The latter decision is based upon an assessment of marketing

patterns, a political mandate to promote collective action where an

association appears to have the capacity to represent a large share

of growers and, in general, is nonmarginal. The contrast is one of

administrative action versus quasi-political action (although

administration and policy are rarely easy to separate). The term .

"quasi-political" is used because the actual political choice is made

legislatively, but the opportunity for interpretation of the political

choice to foster collective action relies upon an implementing authority

to refine the meaning of the choice.

Given the need for some authority to implement all of these

laws, a choice must be made with respect to the nature of this

authority within this characterization of the nature of decisions

to be made. What follows is a description of alternative types

of authority upon which a legislature may draw in the enactment

of laws.

A broad distinction is to be made between an authority

within the Department of Agriculture and a body appointed by the

governor or the President to implement the law. The contrast is

between the Department, which acts primarily to carry out fairly

well-specified functions, and a separate board which is to decide

what the law will mean. Again,. the distinction is generally, but

not exclusively, between an administrative group and a quasi-political

one.

There are variations on the kind of authority to be used

within these broad categories. Within a department of agriculture,

responsibility may be delegated to an existing bureau, a new bureau
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may be established to work autonomously, or an administrative Office

with primary responsibility to an external board may be established.

The nature of the independent board may vary as well. Its

composition may be varied to include greater or lesser numbers of

growers, handlers, "public" members, Republicans, or Democrats.

The selection of different kinds of authorities from each of

these categories has varying implications, as does the use of a

department of agriculture versus the independent board. Ths use of

an existing bureau implies that the task of enforcing a law will

compete with existing tasks for public resources. Levels of funding

may be increased to compensate for this effect, however, and the

amount of political interest in performance will determine how

actively the bureau pursues its role relative to the bargaining law.

The creation of a new bureau implies a more active role in

the implementation of the law. The person in charge can be expected

to feel an Obligation to demonstrate a relatively constant level

of activity to justify his bureau's existence. The creation of such

a bureau implies that there is a relatively steady amount of

administrative work to be done in implementing the law.

An administrative office with primary responsibility to an

external board also suggests that there is a need for constant work to

keep up with administrative requirements of the law. It also suggests

a need to draw upon nonbureaucratic sources for decisions which have

the effect of interpreting policy.

The use of such an office by an independent board implies

that many functions for which it is responsible are not policy-oriented

and can be carried out by an administrative office.
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Another dimension to the selection of a bureaucratic authority

is the degree of professional expertise required of the person

responsible. Some administrative functions may require technical

understanding of affected industries. The administrator would also

be expected to provide the board with professional assessments of the

consequences of alternative decisions.

The use of an administrator to perform functions delegated

formally to a board also implies a need to reduce decision making

costs which are higher when a group is involved. The act of bringing

a board of several people together to formally make a decision is

unnecessary if the board could outline policies which would guide

an administrator toward the same kinds of decisions.

Different boards' compositions also have varying implications.

The presence of members representing the grower community would,

in general, represent grower interests; handler members and "public"

members represent handler or broader public sets of interests. As

will be argued, there is some question as to whether public or private

interests are represented by particular appointees. Further, it is

not at all clear what the meaning of a separation of appointees by

political party would imply.

In designing a board's composition, these differences must

be dealt with. The kind of grower, processor, or public representa-

tive must be specified in the context of the board's role. The

balance of the board's public and private (grower or handler) members

must be established. Analysis and recommendations with respect to

board composition are presented below with a review of administrative
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and policy demands fOr alternative laws. The assumption upon which

that analysis is based is that the kind of legislation which would

require use of a board would be intended to actively foster the

use of collective bargaining as an alternative form of vertical

coordinatiOn where, in the estimation of such a board, there

existed an association with the willingness and ability to provide a

stable, responsible bargaining service.

Based upon this assessment of the general consequences and

implications of selecting alternative forms of implementing authority,

the remaining portion of this discussion of administration and policy

is devoted to a summary of the demands for implementation and action

associated with each kind of rule. The discussion will begin

with the most fundamental rules and proceed through the more complex

ones.

Administrative and Policy Elements for Implementation

of Alternative Bargaining Rules

Permissive Legislation
 

Under the Capper-Volstead Act, administrative requirements are

minimal. Charges of undue price enhancement are rare, and the

Office of the Secretary has provided a mechanism for responding to

them. This assessment applies only to the collective bargaining issue

and ignores the broader issues relative to the role of cooperatives in

our food system.

Unfair Practice Provisions
 

The evidence gathered in this research suggests that, in

certain commodities, violations of unfair practice provisions in
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federal and state law have been frequent and flagrant. The reasons

for these violations appeared to be ignorance on the part of growers

with respect to their rights under the law, ignorance with respect

to how it is used, and the absence of disincentives.for growers or

handlers to abstain from violations. The staff needed to make such

provisions effective would have regular, well-defined responsibilities

to maintain an ongoing educational program for association leaders,

members, and handlers in their marketing areas. These would keep

parties apprised of their rights, responsibilities, options, and

possible penalties under law. A very small professional staff with

an education and investigation budget would be adequate. An informa-

tion specialist and an investigator would be expected to reduce viola-

tions considerably.

These observations apply to the set of unfair practices of the

type included in the Agricultural Fair Practices Act. If the other

fair practice provisions become a part of law, they would accompany

more complex legislation. Particularly in the case of requirements

for good faith bargaining, the implementing authority would have to

acquire a capacity for economic analysis to assess options open to

parties charged with failure to bargain in good faith. Such a

capacity could be drawn upon on a temporary assignment basis from

existing elements of the Department of Agriculture. This would

be done at the request of a board and carried on the basis of data

which may need to be subpoenaed by the board.
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Check-off Provisions

The kind of function required of an authority to implement

check-off provisions would be much the same as that required to

improve the general fair practice provisions. Authority to subpoena

handler records of check-offs may be required in the absence of

regular reporting thereof to the association involved.

Certification and More Complex Provisions
 

The creation of a law which provides for certification of

associations was assumed to reflect a public policy which promotes

the use of collective bargaining as a means of vertical coordination

in specified commodity areas when there exists an association with the

willingness and ability to perform a stable, responsible bargaining

service to its growers. It is clear that what constitutes "stability

and responsibility" is a matter of judgment, even within a broad

set of guidelines which serves as a prerequisite to certification.

Thus, the body making a decision to certify performs a quasi-

political function.

This kind of function has been performed within a department of

agriculture under the Minnesota bargaining law. It has also been

performed by independent boards as provided by the Maine and

Michigan laws.

In general, it would appear that, given the quasi-political

nature of the certification process, designers of the law would wish

to put decision authority in the hands Of an independent board.

Although there is no evidence in this research that the Minnesota

law, which requires the office of the Commissioner of Agriculture
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to certify, disrupted the administrative duties of that Office,

there may be advantages to using an independent board for the

certification process. As administrations change, the composition

of the board could change to partially reflect the philosophy of

the existing governor or President. Such a design would better

reflect the existing balance of political will and would reduce

potential political strain on an essential administrative arm of

government.

Based on this analysis of the decisions to be made under

the provisions of more complex bargaining laws, it appears that an

authority external to the administration of a department of agricul-

ture is the more workable alternative. Because there is relatively

frequent interpretive work to be done and because that work can be

of great consequence to the structure of a commodity subsector, an

appointed board may put less strain on the more administrative units

of government and, because members are replaced by political appoint-

ment, provide flexibility in general policy.

Because so many decisions would have to be made in executing

the provisions of the law and in relating to the public it serves,

workability requires that the board be empowered both to promulgate

rules and to hire a professional administrator. Decision costs rise

sharply if a board is required to act upon all of the decisions which

must be made when bargaining accreditation and more complex rules are

included among the provisions of law. The delegation of authority

through the board to an administrator reduces such costs and provides

a focal point through which the public can relate to the board.
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In deciding upon the composition of the board, it makes sense

to consider the objectives of the legislation. Suggested restrictions

in existing and proposed laws relate to the number of producers,

processors, "public" members, Democrats, and Republicans.

If the aim of the legislation is to foster the development of

collective bargaining as a means of achieving equity for producers and

processors, stabilizing prices, and improving vertical coordination,

it does not make sense to have a board composed of people who perceive

the structural changes inherent in the implementation of the law to

be in conflict with their interests. Such persons would be expected

to disrupt the operation of the board and work against its intended

use. As is argued in the last part of the following chapter, in_tngI

snort3run, collective bargaining has the effect of imposing some

non-Pareto better changes upon members of the processing community.

In practice it reduces some of the decision control possessed by

buyers in the concentrated markets described in Chapter II. For this

reason, handlers would not logically be members of the board.

At the same time, there is a danger in a board composed of

growers whoare zealots with respect to collective bargaining. While

growers do not, in general, fall into this category, there should be

disciplines on any growers who make up a part of the board. If grower

members of a board accept definitions of bargaining units that are

unworkable, they may work against the goals of the bargaining law.

As a disciplining force, the board would include a majority of

public members who are committed to seeing the law work, but who, at

the same time, are conscious of the potential disruptive influences

that a poorly implemented law could be expected to create. Public
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members would have to be knowledgeable in agricultural marketing and

aware of the broad objectives of the legislation.

There is no apparent reason for establishing political party

membership requirements or constraints.

There may arise a need to deal with conflicts of interest on the

part of grower members of the board who are asked to make decisions

with respect to unit definitions, accreditation, or other matters

when one of their crops is involved. Legislative design may consider

the appointment of alternate board members who could be called upon

to replace the party with the conflict of interest.

Summary

This chapter has analyzed the provisions of bargaining legisla-

tion in terms of their Objectives, evaluated their performance with

respect to those Objectives and suggested what are believed to be

workable alternatives based upon the evidence about participant be-

havior in the past. The analysis and evaluation provides a foundation

upon which interested parties can consider issues of legislative design,

decide what is needed to achieve their aims, and, hopefully, make more

informed decisions with respect to legislation for collective bargaining.

In what follows, collective bargaining is evaluated as an

alternative to the free market in processing fruit and vegetable

markets. The evaluation draws upon all of the preceding chapters.



CHAPTER V

COLLECTIVE BARGAINING AS AN ALTERNATIVE TO THE

MARKET IN PROCESSING FRUITS AND VEGETABLES

The aim of this chapter is not to promote collective bargaining

in agriculture, but to provide a balanced discussion of the issues

involved. The discussion must be carried on in terms of some set of

performance measures. These will be explicitly introduced as the

analysis proceeds. It is stressed that the actual effect of collective

bargaining on the performance of the food system depends, in large

measure, upon the legal framework in Which that bargaining is carried

out. Thus, generalizations about collective bargaining which come out

of the writing will be conditional upon design.

In conducting this evaluation, the following steps will be

taken. First, a brief statement will summarize the perfectly competi-

tive model which is sometimes used to justify a "free" market policy.

Second, certain characteristics of agricultural markets which conflict

with the assumptions of the perfectly competitive model will be

pointed out. Third, the consequences of applying the model to the

analysis of markets under study will be discussed. Fourth, selected

fOod system performance dimensions will be offered as a partial guide

to the evaluation of the collective bargaining alternative. 'Fifth,

the way in which the theory avoids these performance questions will be

explained. Sixth, the manner in which collective bargaining is

273



274

expected to deal with those performance issues is explained. Finally,

some cautions on those conclusions are discussed.

The Perfectly Competitive Model
 

According to the model, when the forces of supply and demand

are permitted to freely interact without government interference in

the form of taxes, subsidies, or regulations, they determine a unique

"market" price which provides a rationing mechanism for the "market"

economy. This market price, determined not by any individual, but

rather by the relative scarcity of resources and the endogenously

determined preferences of all buyers, is an impersonal rationing
 

device. It is the key to resource allocation in the free market

economy.

Many sellers, competing with each other to produce at a minimum

average cost, create an aggregate supply function. As prices in-

crease, it will be profitable for individuals to produce more or

for new producers to enter the market. As price goes down, the process

is reversed. Competing sellers thus create an upward sloping supply

curve which represents the lowest price for which each quantity

will be supplied.

Similarly, many buyers will compete with each other to purchase

the goods or services that maximize their individual utilities (or

their profits). As prices go down, more Of each commodity service

will be purchased, since it becomes more attractive relative to other

goods. As price increases, less of the commodity is purchased

because other opportunities become relatively more attractive.
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Competing buyers thus create a downward-sloping demand function which

represents the most which will be paid for each quantity demanded.

It is when these functions intersect that they determine the

unique equilibrium price at which quantity supplied equals quantity

demanded. The price exactly equals the marginal cost Of production,

the last unit purchased by buyers exactly equals its marginal value

product, and there is "efficient" resource allocation. There is a

"Pareto optimal" allocation of resources. In no way can society's

resources be reallocated so as to benefit some persons without harming

someone else.

The allure of this kind of system stems from its offer of

Opportunity for freedom of individual action to maximize profit or

utility or the basis of an "impersonal" market price which guides the

economy to a globally efficient allocation of resources. Criticisms

of the purely competitive model Of the free market arise as we

examine the model's underlying assumptions and compare them to the

reality we see in markets for perishable agricultural commodities.

Assumptions of the Purely Competitive Model

1. There are many buyers and sellers. No individual or

group can affect prices or quantities (Applies only to

perfect competition).

2. There is perfect knowledge and foresight of market

opportunities and alternatives on the part of those both

inside and outside the market. (This is an assump-

tion of the "perfectly" competitive model as opposed
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to the purely competitive model).134

3. Products are homogeneous. Market participants know

exactly what is being offered. Quality is uniform.

4. All resources are perfectly mobile. One can with-

draw resources from production as easily as he can

commit them. Labor can move to where the jobs are.

5. Time is constant. All responses to changes in price

are simultaneous with the price change.

Agriculture and the Assumptions of the

Purely Competitive Model

 

 

1. In spite of nation-wide trends to fewer, larger

farms, there are still many sellers Of raw agricul-

tural products. In contrast, first handlers of

those products tend to be much more concentrated than

are sellers. To be sure, the degree of concentration

varies as we move from one commodity to the next.

In part, this is because the size of the "relevant"

market varies. Such factors as product perishability,

value, weight ratios, uniformity of quality, and many

others determine what that market is. Thus, national

markets for grain, beef, and hogs more closely approxi-

mate the atomistic market structure than do markets for

processing fruits and vegetables. The latter are more

 

134See Richard Leftwich, An Introduction to Microeconomics,

Holt, Rinehart and Winston, Inc. (1961), p. 56. The pureiy competi-

tive model does not assume perfect knowledge. It assumes that im-

perfect knowledge is in the form of risk which can be incorporated

into the calculus of the theory.
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perishable, variable in quality, and, in some

cases, have lower value-weight ratios. They are

also more goegraphically specialized in production.

For these reasons, they tend to be processed close

to the supply areas and, for economies of scale,

tend to be purchased by relatively few processors

in any area. This explaing the relatively high

levels of concentration found among the processors

of perishable fruits and vegetables who deal with

the associations surveyed for this research

[see Chapter II].

Thus, in agricultural markets, the first assumption

is frequently violated. There are few buyers and

many sellers in the agricultural markets under study.

Prices and quantities can be affected by one or a

few buying firms.

In many commodities nationwide, there have been and

continue to be cases in which handlers receive growers'

products, process them, and later tell those growers

what they will receive for the crop. The California

Winegrape and Michigan Cherry industries are cases

in point.135 This is further evidence that the

assumption is violated.

 

135Legislation to require that winegrape buyers announce

prices befOre receiving deliveries is now before the California

state legislation (SB 1969).
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For those cases in which there are local monopsonies

(there are several), there is a deductive case to be

made that processors buy a less than "socially optimal"

quantity of the commodity and pay a price which is lower

than the marginal value product, thus violating the

requirement that marginal factor cost must equal the

marginal value product.

Perfect knowledge is not even approximated in agricul-

tural markets. In some markets, the flow of informa-

tion is clearly more complete than in others. Again,

in the major commodities, well-developed grading

standards and procedures, as well as numerous, widespread,

and well-reported cash and contract transactions take

place. The relative scarcity of existing and expected

future supplies is likely to be relatively well-re-

flected in such a market.

In contrast, markets in perishable fruits and

vegetables for processing are characterized by "thin"

markets (there are few transactions, all of which are

based upon individual decisions which are relatively

unpublicized). There is limited development of futures

markets, knowledge of what is being or will be paid is

often uncertain, and qualities required or paid for

vary with the total supply of the crop. Furthermore,

and just as important, food production as a biological

process is inherently variable. Risks for participants

are not always insurable.
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The amount of knowledge available to those in markets

for processing fruits and vegetables is in stark contrast

to the kind of knowledge assumed in the idealized per-

fect market. Both actual and potential market partici-

pants face much uncertainty.

A further departure from the assumptions of the perfectly

competitive model stems from the fact that commodities

are not homogeneous. There is much potential variation

in the quality of perishable fruits and vegetables. At

the same time, quality has become more important to

processors, particularly as frozen products represent

increasing shares of the total food bill. If the market

is to work as the "ideal," it is necessary that prices

be well-established, not for "the commodity," but for

specific gualities of that commodity as well. In the

absence of such prices and knowledge, there are no incen-

tives for growers to provide desired qualities.

Resources are not perfectly mobile in agriculture,

or even remotely so. One of the layman's more frequent

criticisms of efforts to support or stabilize agricul-

tural prices is based on the notion that the producer who

is not making any money in agriculture can just get out.

Many assume that a reduction in price will necessarily

lead to a corresponding reduction in the quantity

supplied. As Johnson and Quance argue in The Overproduction

Irap, this behavior assumes that salvage and acquisition

prices of inputs are identical. In fact, they argue,
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because of transport costs largely unique to

agriculture, acquisition prices are greater than salvage

prices for specialized durables. The effect of this

differential is to create a range Of output prices

over which those durables become fixed. This is because

the marginal value product (MVP) of a durable may be

less than its acquisition price, but greater than the

salvage price. A drop in price, while leading to a reduc-

tion in the use of nondurables, does not have the same

impact on those specialized durables. Thus, while '

supply responds to changes in price, the responses are

not as great as they would be were acquisition and sal-

vage prices equal. The effect is that growers suffer

capital losses on those inputs because their MVP's are

less than their marginal factor costs (acquisition). In

the same way that Johnson and Quance argue that federal

policies can draw large amounts Of resources into produc-

tion and then let farmers absorb capital losses as

prices fall,136 it could be argued that there is a poten-

tial for local processors to draw producers into the pur-

chase of specialized production equipment and then let

them absorb capital losses through lower prices in

succeeding years.

There are many examples of such fixed assets in the pro-

duction for processing fruits and vegetables. They range

 

136Johnson and Quance, The Overproduction Trap.
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from potato diggers to fruit trees.

The implications of fixed asset theory for the produc-

tion and marketing of processing fruits and vegetables,

in particular, and agriculture, in general, are a

matter of debate. For this reason, the implications of

resource immobility and fixed asset theory are discussed

in greater detail than are other violations of the theory's

assumptions. Johnson and Quance argue that the effect

of the acquisition-salvage price differential is to put

producers in a position which enable price makers to

induce producer investment in durable assets and then

to drop prices to levels which do not justify those invest-

ments. Grower representatives charge that this practice

does occur. Whether this is the case and, if so, to

what extent it persists are not questions that this

research can resolve.

If such practices do not occur, as some would argue, the

position of the agricultural producer does not differ

from that of any other entrepreneur. An acquisition-

salvage price differential is a reality for any business

investment. A legitimate risk of doing business is that

prices, and therefOre marginal value products, will drop

below levels which justify a given investment.

Whatever the impetus for overinvestment in specialized

assets, the facts of overproduction and depressed prices

are much discussed. Their consequences include un-

harvested acreage and/or capital losses to growers. As
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will be argued later in this chapter, collective

bargaining may provide a means of dealing with either

kind of problem. First, if conscious inducement of

overinvestment does occur, there is a disincentive for

handlers to engage in such practices since, when dealing

with a collective bargaining association, handlers may

find it more difficult to force prices down once the

assets are committed to production. (Although downward

pressures on price would surely persist.) Second, and

more important, the collective bargaining association

would be in a position to counsel members and nonmembers

alike with respect to possible overproduction. Since

the association is engaged in the collection of market

information for use in bargaining, it has the capacity

to advise growers of planting trends, possibly forestalling

excessive plantings. The potential contribution of such

activities would be greatest in perennial crops, where

average variable costs are a small share of average total

costs and where the costs of risk in overplanting are the

greatest.

Another departure of agriculture from the assumptions

of perfect competition lies in the fact of lagged responses

to price signals. While many growers have had some fOrm

of contract for years, many of their production decisions,

the preparation of land for annuals or the harvesting

of perennials, may take place with no price certainty.

As indicated earlier, some commodities have traditionally
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been delivered to the handler prior to the statement

of a price. The winegrape growers in California and cherry

growers in Michigan are currently facing this kind of a

market in which they are true "residual claimants."

Pea growers in eastern Washington must decide in the fall

whether they will plant peas in the spring. Thus, all of

the neoclassical assumptions are clearly violated in the

markets examined in this study.

The Implications of Ill-founded Assumptions

When the assumptions do not characterize the free market, the

performance we expect of it cannot be expected to prevail in the

free market. 1) If there are not atomistic buyers as well as sellers,

market price determination is not necessarily an impersonal process.

Individuals and small groups can affect price and quantity. Further,

prices paid are not necessarily equal to MVP's, and resource alloca-

tion is not Pareto-optimal. 2) If knowledge is imperfect and there are

no prices which guide resource allocation, actual prices, while

clearing the market for a given year, may not reflect a longer term

equilibrium price. If prices are not reflective of long-run equili-

brium, the result will be excess demand or excess supply, to which the

market cannot reSpond in the short run. In general, imperfect knowl-

edge about prices implies risk or uncertainty (increased costs of

doing business) and lower levels of output. 3) If qualities of

products are not consistent, price means little as a signal to those

in the market. As Hurwicz has argued, price represents a "thin“
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message space.137 Price is easy to transmit, but is, by itself,

inadequate to transmit technical requirements of food and incentive

to meet numerous quality specifications. 4) If resources are not

completely mobile, there may be a chronic tendency to overproduction.

Depressed prices and/or excess supplies may be persistent. Reactions

to prolongedperiods of depressed prices may lead to prolonged

shortages. 5) If there are lags in production, pressures on existing

prices cannot bring forth necessary changes in quantity. When changes

do come, it is not necessarily the case that they will meet quantity

requirements at that time.

Arguments Surrounding Collective Bargaining

as a Means of Improving Equity, Stability

ana"VerticaT*CoordinatiOn

In the remainder of the chapter, the relationship of collective

bargaining to three selected food system perfOrmance dimensions is

discussed. The format for discussion is as follows. First, the

performance dimensions are identified. Second, how the theory avoids

these problems is briefly pointed out. Third, the performance dimen-

sions are individually discussed. In each case, a performance problem

is analyzed, and the means by which collective bargaining is expected

to correct it is explained.

Selected Food System Performance Dimensions

Three problems arise in the food system which are not dealt with

in the perfectly competitive model. First, problems of equity in

 

137Lenoid Hurwicz. "Optimality and Informational Efficiency

in Resource Allocation Processor" in Readings in Welfare Economics

Vol. XII, Arrow and Scitousky, eds. (Homewood, Illinois: Richardi

D. Irwin, 1969).
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rewards for production are the foundation for agricultural policies

aimed at the problem of depressed prices and for the use of quantity-

controlling market orders. Numerous growers report having sold at

prices below cost of production in years of excess supply. As we

have seen, buyers appear to have more options than sellers in existing

markets for fruits and vegetables.

Second, inter- and intra-seasonal variation in prices received

for fruits and vegetables for processing was one of the reasons for

the development of similar legislation to regulate the flow of products

to market. Such variations represent risk and, therefore, costs

which must be absorbed in terms of price variations and/or in terms

of unharvested acres or orchards.

Third, costs are incurred by growers, handlers, and, ultimately,

consumers because vertical coordination between growers and handlers is

imperfect. Quantities produced are not harvested, desired qualities of

products are not produced, growers queue to deliver products, products

are damaged in handling, and cross-hauling of products takes place.

This research assumes that, while such costs may be economically un-

avoidable (for reasons discussed later), different institutional

arrangements (e.g., collective bargaining or free markets) may lead to

different levels of coordination. The "problem" is one of determining

'which institutions lead to "optimal“ levels of coordination when dif-

ferent transaction costs associated with different institutional

arrangements are considered.
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How the Theory Avoids These Problems

If the food system conformed to the assumptions underlying

the perfectly competitive model, these problems would never arise.

The theory assumes many buyers, many sellers, and competition among

them. This would force an equilibrium at which every resource is

rewarded in terms of its marginal value product. There is equity

in that no individual can perceptably affect prices or quantities

changed. As we have seen elsewhere, the structure of fruit and vege-

table producer-processor markets does not begin to approximate the

atomistic ideal envisioned in the perfectly competitive model.

Uncertainty due to price instability does not exist in a world

which assumes perfect knowledge and foresight. It does not say that

prices will not vary, but only that producers will know what they are

and be able to make production decisions on the basis of that

knowledge.

There is no room for marketing or collective bargaining under

the model's assumptions. The problem of vertical coordination is

ignored when assumptions of perfect knowledge, homogeneous product, and

atomistk:competition are included. When the forces of supply and

demand determine market price impersonally in atomistic markets, there

is no way to argue for collective bargaining to achieve equity.

Everyone is rewarded according to his marginal value product. Price

provides all the infOrmation that is needed for production decisions

since products are homogeneous. There is no problem of specifi-

cations for quality.
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Performance Dimensions and Collective Bargaining

Collective bargaining may provide a means Of overcoming problems

ignored or assumed away in the model. The problems of equity, stability,

and coordination are discussed below in the context of this assertion.

Achieving Equity
 

In this discussion, equity is achieved when the market

alternatives open to buyers and sellers are roughly equal. Such equity

is not achieved, because the processor side of the market is highly

concentrated. Typically, one or a few buyers purchase most or all of

the commodity produced in the local market. While buyer concentration

ratios at the national level are high (see Chapter II), the ratios for

market areas in which existing bargining associations operate are

higher. Locally, in fact, growers may face actual monopsonistic

markets. Although an association may have a market area which includes

several buyers, the individual grower is likely to have still fewer

local buyers. There are Often clear economic reasons for this. A

single plant can achieve lower unit processing and assembly costs than

it can if it must share local area production with another plant or

firm. Thus, it may be perfectly reasonable for local monopsonies

to appear.

Under such circumstances, the grower has little chance to do

other than listen when the processor decides it is time to "talk

contract." The individual grower is in no position to question an

offer by a buyer. If he chooses not to accept a buyer's offer, that

buyer has numerous other growers from which to purchase. The grower

has no similar alternative. As the neoclassical theory of production
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indicates, in this situation, the buyer will purchase a less than

"socially optimal" amount of the commodity.

The critic of this line of thinking may say that this does not

constitute a problem. The first buyer does not really face an up-

ward-leping supply curve for that commodity because there are generally

other commodities that the grower can produce. The supply curve is

fairly elastic, and marginal cost is close to average cost. Therefore,

there is little or no problem of allocative efficiency. Further, the

critic would say, a seller does not have to take any contract on which

he does not make money. He clearly would not contract at a loss.

There are several weaknesses in these observations. First,

resources are not perfectly mobile among commodities. Human capital

must be considered in predicting supply response. Repeated interviews

with bargaining association managers generated Observations that

"growers plant that crop because they like to." In part, the inter-

viewers implied that growers "like to" plant the crop because they are

good at it. They know, through experience, what kind of treatment

their land needs to raise a good crop of commodity “X." They are semi-

specialized in terms of human capital. Thus, they cannot really switch

to the production of other crops.

Physical capital is also fixed and reduces the capacity of

growers to move from one commodity to the next. This is true of

planting and harvesting equipment as well as other major factors of

production. Decisions involving investment or disinvestment in

major capital items are made well in advance of production fOr any given

production season.
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Less flexible still are those acreages committed to perennial

crops. Over short to intermediate periods, price elasticities of

supply for these commodities are fairly low. Intraseasonal elastici-

ties are determined mainly by harvesting costs. Thus, fixity of both

human and physical capital suggest that there is potential for alloca-

tive inefficiency due to monopsonistic behavior in poth_annuals and

perennials.

There are at least two reasons to question the suggestion that

growers will not take contracts at less than the cost of production.

The most obvious case is in perennials. Once a grower commits

acreage to the production of perennial crops, all that is required to

keep him producing is a payment which covers variable (harvesting)

costs and opportunity costs for use Of theland. These costs could be

covered without approaching a price to defray the cost of planting an

orchard. Thus, while capital losses may be incurred because prices

are lower than the cost of production, the grower still behaves

rationally. Similar arguments apply to other types of assets which

are fixed in the sense that their MVP's are less than their prices

of acquisition, but greater than their salvage values.

A frequently stated explanation for contracting at less than

cost of production is grower ignorance of production costs. Those

interviewed repeatedly made this observation.

The discussion, so far, appears to suggest that contract

prices at less than production cost are necessarily a function of

handler efforts to take advantage of the weak market position in

which growers find themselves. But, those discussing the problem
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of price stability will argue, buyer overreactions to rumored trends

in production may also contribute to the problem.

The manner by which collective bargaining efforts are expected

to deal with the equity problem is fairly direct. By joining together

in a resolve to sell only on mutually agreeable and realistic terms,

growers reduce alternative sources of supply to buyers. If the volume

represented by the association is great enough, the buyer can no

longer tell the new association that he can go elsewhere for an

adequate supply of the product if the association does not accept his

terms. If the association does not ask for terms that make distant

markets more attractive, and if the buyer is not willing to take

losses by closing down or shipping in products from another area, the

association can reasonably be expected to achieve some monetary gains

for its members. There is much room for debate on this matter,

especially in view of the frequent claim that excess profits are

rare in the food processing industry. In short, the concept of

collective bargaining to achieve equity in terms of rewards is a

concept of equity in terms of market power. Those who organize for

collective bargaining recognize that their effectiveness in achieving

equity is limited by the fact that buyers, though monopsonists or

oligopsonists, are in relatively competitive selling markets. If

associations bargain too aggressively, they can force processors to

operate in other producing regions, consider producing their own

inputs, or cease operations. These actions have been threatened more

frequently than they have been used. There is reason to believe that

multi-state firms shift portions of their processing in response to
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localized pressure from bargaining associations.138

Some argue that processing firms have closed in response to

collective bargaining pressure. For example, Marion Foods of Traverse

City sold its apple processing facilities to Cherry Growers Inc.

during the winter of 1975-6, Duffy-Mott closed processing plants in

Bailey and Hartford, Michigan. While several factors were probably

influential in these closings, one fruit marketing specialist at

Michigan State University139 reports an industry concensus that collec-

tive bargaining pressure was the precipitous factor.

Other observers point to the entry of new processing firms and

the expansion of old ones during the same period.140 For example,

Tom Moore, Administrator of the Michigan Agricultural Marketing and

Bargaining Act points out that Duffy-Mott closed two plants in New

York State in 1974 and 1975 and was under no collective bargaining

pressure at the time. He also points to the Silver Mills company which

has expanded its plant in Hart, Michigan and announced plans to spend

a million dollars to modernize its Eau Claire facility. Further,

in 1975, Jeno's purchased processing facilities from United Foods.

The same firm announced plans in the Spring Of 1976 to spend more than

a million dollars to double its capacity for processing apples and

cherries. These plans were announced after that firm had gone through

compulsory arbitration.

 

138Sam Ebert, President, Michigan Canners and Freezers Associa-

tion, hearings before Michigan's House Agriculture Committee, June 1976

an? numerous personal interviews with other industry and academic person-

ne . .

139Don Ricks, Marketing Economist, Michigan State University,

personal interview.

140Tom Moore, personal interview.
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Thus, while some firms have left Michigan since the law was

implemented, others have entered the state or expanded their facilities.

This behavior makes it difficult to conclude that the bargaining law

has driven processors from the state.

Price-Quantity Stability or Predictability
 

Unstable supplies are a fact of life where a biological process

is involved. This applies both to intra- and inter-seasonal periods.

In the short term, a hot day can ripen a crop more rapidly than it

can be processed or consumed. As we move from one season to the next,

variations in rainfall and other climatological vagaries can cause

instability in supply. In the absence of some environmental control or

a change in the plants themselves, we cannot expect to eliminate the

source of instability. We would expect, however, that the process by

which resources are rationed would reflect this scarcity. This means

that the idealized free market would have prices which reflect

scarcity or abundance.

It can be argued that the “free market" does not accurately

reflect the changes in quantity associated with biological processes.

The foundation of this argument is the fact of imperfect knowledge that

leads buyers and sellers to overreact to short and long supplies. In a

season which is expected to be short, the buyer is under pressure to

get enough volume to process at a low unit cost. He aggressively bids

the suspected short crop away from other buyers. The risk of con-

tracting Short appears to be more costly than the increased price he

pays for the crop. Conversely, in a long year, growers, particularly
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in perennials, are concerned about "finding a home" for their product

and will sell at a low price because the cost of the risk of not

placing the product is greater than the loss of price taken in a

low offer.141

The same phenomenon can take place on an intra-seasonal basis.

If a crop ripens fast, the grower may price lower than he has to in

trying to place his product.

Further, simple ignorance of when other parties are taking

their products to market and of what they are receiving can lead to

unstable circumstances. The problem of achieving orderly marketing

was one reason for the AMAA of 1937. Among other things, it provides

that growers can themselves vote upon schedules or rates at which

commodities could be marketed.

The effects of risk and uncertainty are much discussed in the

literature.142 They lead to lower equilibrium levels of output, owing

to higher costs. For example, greater investments in inventory costs

and storage space may be required because of quantity variations.

Growers may withhold some capital investments as a precaution in the

event of unusually low price. Processors may underinvest in storage

facilities. This could lead to crop losses as could underinvestment

in other plant facilities.

The claim that collective bargaining will help to counteract

the instability in processed fruit and vegetable markets is founded in

141Harry Foster, MACMA, and others have in personal interview,

reported growers' concerns on this matter.

.142Frank Knight, Risk, Uncertainty and Profit heads a long

bibliography on the subject.
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the notion that the bargaining parties, by bringing all available

information to the bargaining table, will reduce the likelihood of

over-pricing or under-pricing. As long as parties to the charge view

143 whichthe bargaining process as an effort to "discover" a price

accurately reflects the relative scarcity of the commodity and as

long as each wishes to secure his best price within the framework,

each party has a powerful incentive to build his case with as much

favorable information as possible. Both sides of the scarcity

picture are developed. There are long-term incentives for parties

to be honest with one another. The existence of excesses or shortages

will generally become apparent at year's end.

Vertical Coordination and Vertical Coordination

Mechanisms: Analysis and Some Case Studies
 

The aims of this section are to: l) distinguish vertical

coordination as a process from vertical coordination as an objective,

2) define vertical coordination as an objective, and 3) illustrate how

alternative vertical coordination mechanisms perform with respect to

 

143It is important to note the differences between the concept

of price discovery as used in talking about collective bargaining and

the concept of price in "laissez faire" economics. In the latter, the

independent actions of many buyers and sellers, all possessed of per-

fect knowledge and foresight, lead to the determination of a unique

market price which leads to long and short term equilibrium. In the

market referred to, there is imperfect information and there are few

buyers. One price may lead to equilibrium in the short run, but not

in the long run. Further, if price is to achieve its function of

directing resources "efficiently" and rewarding producers equitably,

effort must be expended to "discover" it.

Thus, an argument for collective bargaining does not imply a

rejection of the concepts of supply and demand as some suggest. On

the contrary it may be argued that collection bargaining provides a

viable means of reflecting the forces of supply and demand more accu-

rately than does the "free market. "
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such an objective. The approach employed in this effort involves four

steps. These are: 1) to define vertical coordination as an objective

and as a process, 2) to analyze some causes of variations in levels of

vertical coordination as an objective, 3) to explain why alternative

institutions (vertical coordination mechanisms) may alter the levels of

vertical coordination, and 4) to draw upon case studies of contractually-

induced changes in vertical coordination for illustration and analysis.

The paper concludes that different coordination mechanisms affect

the level of vertical coordination achieved and attempts to explain

why. It acknowledges that some coordination mechanisms are more

costly than others and that benefits from improved coordination must

be weighed against the costs of achieving it. The report does not

attempt to assess the level of benefits from improved vertical coor-

dination or the costs incurred in achieving it. Its intended contri-

bution is to Show that the nature of the vertical coordination

mechanism does affect coordination levels and therefore resource use.

What Is Vertical Coordination

Vertical coordination may be defined as a process or as an

objective. The term is almost always used to refer to the process.

Mighell and Hoofnagle are most frequently cited for their definition:

It includes all the ways of harmonizing the succes-

sive vertical steps or stages of production and mar-

keting. Vertical coordination may be accomplished

through the market price system, vertical integration,

contracting, cooperation, or any other means, separate-

ly or in combination. There is always some kind of ‘44

vertical coordination if any production takes place.

 

144R.L. Michell and W.S. Hoofnagle, Contract Production and Ver-

tical Integration in Farming, 1960 and 1970, U.S.D.A. ERS-479, April,

1972.
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Mighell and Hoofnagle go on to suggest that some of the alterna-

tive coordinating mechanisms (market price system, vertical integration,

etc.) may bring about "better" vertical coordination than do others.

The notion that some vertical coordination mechanisms may be

"better" than others is also implicit in the work of North Central

Regional Project 117. That project is a study of the organization and

control of agriculture and aims, in part, to provide information which

would facilitate more informed policy decisions with respect to the

question, "Who will control agriculture?" One of the project

task forces is concerned with vertical coordination. Implicit in the

existence of such a group is the hypothesis that some vertical coordi-

nation mechanisms may be "better" than others.

While many agricultural economists are fairly comfortable with

the notion of vertical coordination as a process (as evidenced by

145 the concept may leaveextensive discussion and use of the term),

other general and agricultural economists cold. "But what is_vertical

coordination?"'they may say. "How can you tell whether one coordina-

tion mechanism does a "better" job of coordinating than another?"

These questions address an isSue which, in the author's view,

is understood by those concerned with the question of alternative

vertical coordination mechanisms, but which has not been explicitly

addressed by those economists. One goal of this paper is to suggest

a means of conceptualizing this issue so that future discussion of

vertical coordination can be more precise and therefore better

A L ' ' - ‘ A _A

145See, for example, CoOrdination and Exchange in A ricultural

Subsectors, Bruce Marion ed., N.C. PrOject 117, Monograph , January,

1976““—



297

understood. With this aim in mind, the following paragraphs attempt

to define vertical coordination as an Objective.
 

To do this, the author first defines "perfect" vertical coordi-

nation. It is then pointed out that perfect vertical coordination is

probably infinitely costly, impossible to achieve, and therefore un-

desirable. Just the same, the concept of perfect coordination enables

us to conceive of different lgyels_of vertical coordination relative

to perfection, higher levels being preferable to lower levels for

given levels of costs in coordination.

Perfect vertical coordination is achieved when l) the guantity

growers would have produced under conditions of perfect information iS

exactly equal to the quantity buyers would have purchased under

perfect information (that is, when marginal costs equal marginal

revenues), 2) the guality of the product exchanged is exactly (and

uniformly) what is paid for, 3) the timing of exchange (delivery and

receipt) is perfect (neither party to the exchange has to wait to

deliver or receive), and 4) the location of delivery is consistent

Iwith the lowest level of total assembly costs. These dimensions of

vertical coordination correspond exactly with the concepts of quantity,

time form (quality), and place (location) utility.

It is stressed that it may be impossible to achieve perfect

vertical coordination in terms of any of these dimensions for reasons

discussed below. It is also pointed out that better coordination in

one dimension may_be achieved only at the expense of poorer coordina-

tion in terms of another dimension. If greater quantities of a

commodity, for example, sweet corn, may be produced only by ex-

tending production to marginal land which produces smaller ears and
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less uniform kernels, then, guantity coordination can be achieved only

at the expense of poorer guality coordination.

Some examples of coordinatiOn problems in the various dimensions

will make the concept of perfect vertical coordination clearer. They

will also provide a lead-in to a discussion both of obstacles to

vertical coordination and the question of whether perfect vertical

coordination is possible or desirable.

Vertical coordination is imperfect if the quantity produced

exceeds the quantity purchased. If the quantity produced is so great

that price is driven to levels below the cost of harvesting, some

portion of the crop will go unharvested even though costly resources

have been used in its production. Alternatively, if there is a "short"

crop, available supplies will be rationed by a higher price and the

market will be cleared but at a higher price and a lower quantity than

would have cleared the market had growers possessed better information.

Imperfect quantity_coordination has occurred in many commodity
 

subsectors. Buyers of sweet corn and peas for processing, because}

they are uncertain as to the quantity they will want to pack or

because they want to make certain that they have enough to pack, may

contract for more acreage than they would typically expect to harvest.

By using a "bypass" clause in production contracts, processors may

elect not to purchase or harvest a portion of the crop. If processors

purchase exactly what is produced, vertical quantity coordination

is perfect. It frequently is not perfect because processors do not

know exactly what they will pack, and yields per acre cannot be

predicted with certainty.
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In apple (or any other tree fruit) production, quantities

produced may exceed levels which can be economically harvested. The

result is imperfect vertical coordination. The reasons may be

traced to variations in production levels based upon price signals

generated years ago and leading to excessive plantings.

Imperfect time coordination may occur in tomato, sugarbeet, and
 

other commodity subsectors when growers must queue up to deliver their

commodities to handlers. If the grower cannot simply drive to the

processor's receiving lot, unload his truck, and return to his farm,

he absorbs costs. These include the loss of his time for use in other

activities. If the costs he incurs are greater than costs associated

with better scheduling and/or the construction of better receiving

facilities, timing coordination is imperfect.

Imperfect quality_coordination occurs when the value of a

commodity must be or logically could be discounted because it cannot

be used in its entirety for reasons of quality. If potatoes produced

are too large or too small for their intended purpose and they are

only partially used, quality control is imperfect. Resources are

expended to produce something that is not used. The reasons for

.imperfect vertical quality coordination may include absence of

knowledge as to 1) what quality is desired, 2) how it may be produced,

or 3) incentives to respond to desires for improved quality.

Imperfect location coordination occurs when the total costs

incurred by all growers and handlers in assembling a commodity are not

minimized. Such imperfections result tithe diversion of resources

from other uses. The reasons fOr imperfections in location coordina-

tion may include imperfect knowledge of alternatives for buyers and
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sellers or price differentials inconsistent with transportation and

handling cost differentials.

This series of examples illustrates three key concepts. First,

there are four readily identifiable dimensions of vertical coordina-

tion which are consistent with the notions of time, form, space, and

146 Second,quantity utility as Mighell and Jones originally observed.

we can define what perfect vertical coordination would be with respect

to each of these coordination dimensions. Vertical coordination as an

objective of vertical coordination as a process is to maximize the
 

lgvgl_of vertical coordination for a given level of transaction

costs. Different coordination mechanisms may lead to higher levels of

vertical coordination with the same level of transaction costs or

existing levels of coordination may be achieved through coordination

mechanisms which have lower transaction costs. Third, there are

obstacles to the achievement of vertical coordination. Removal of

these obstacles is a costly process. Different vertical coordination

mechanisms are used to carry out this process. The underlying

question addressed by this research and that in NC ll7 is "Do some

methods of (mechanisms for) achieving vertical coordination bring

us closer to perfect coordination than others?" Another question

acknowledged by the research, but not explicitly dealt with, is that

of whether the greater transactions costs aSsociated with some

vertical coordination mechanisms are justified by higher levels of

vertical coordination they may help to achieve.

 

146Ronald L. Mighell, and Lawrence A. Jones, Vertical Coordina-

tion in Agriculture, U.S.D.A., ERS-l9, February l963, p. 4.

 



301

Obstacles to Vertical Coordination

Obstacles to perfect vertical coordination are assumed to

include: l) biological, chemiCal, and meteorological factors which

make yield levels stochastic variables, 2) lags in supply response,

processing, and shipping functions, and 3) the absence of perfect

knowledge and foresight with respect to supply and demand conditions.

While technological and institutional innovations may provide a

means to reduce the levels of and costs associated with such un-

certainties, they are not usually eliminated. Perfect coordination,

as defined before, is infinitely costly and not economically desirable.

Obstacles to bettg§_vertical coordination are discussed here.

They are divided into market failure and imperfect competition cate-

gories. The discussion is not exhaustive, but rather draws upon

selected abstractions from case studies described in succeeding

pages.

It will be argued that structural obstacles to better vertical

coordination appear on the seller's side of the studied markets in the

form of contracts which are incomplete147 or contain perverse in-

centives. The reason for the existence of such contracts is drawn

from some of the literature on market failure. Certain provisions

of contracts or quality dimensions of products have public good
 

characteristics which prevent the completion of contracts or responses

to quality demands. The effect of such market failure is to create

a suboptimal level of specification in contracts.

 

14ZIncomplete contracts are those which do not specify all

elements of exchange.
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On the buyers side of studied markets, imperfect competi-

tion (one or a few buyers) leads to the existence of organizational

slack or "X inefficiency." While opportunities seem to exist for

buyers to rewrite contracts so they can capture the efficiencies lost

to market failure, they do not do $0. One hypothesis is that they do

not face the kind of competition in input markets which would force

them to do so. They do not, in Liebenstein's words, “operate on

an outer-bound production possibility surface consistent with their

resources."148

Rather they work on a production surface that is well

within that outer bound. This means that for a variety

of reasons people and organizations normally work neither

as hard nor as effectively as they could. In situations

where competitive pressure is light many_people will

trade the disutility of greater effort, of search, and the

control of other peoples activities for the utilitygof 149

feeling less pressure and better interpersonal relations

(my emphasis).

 

 

 

 

The information gathered for this report will not facilitate a

conclusion that failure of handlers to write better contracts is due

to organizational slack and X inefficiency or to allocative effi-

ciency. (The benefits to be gained from rewriting contracts may not

justify the cost of the effort.) The infbrmation does justify further

examination of the hypothesis that X inefficiency.is present,

however.

 

148Harvey Liebenstein, "Allocative Efficiency vs. X-Efficiency,"

AER, June 1966, p. 4l3.

1491m.
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Why Different Coordinating Mechanisms Matter

The hypothefis advanced here is that collective bargaining, as

a different coordinating mechanism from the "free market," provides

one means to restructure incentives so that gains from better

coordination are captured. A collective bargaining association may

overcome the market failure problem on the seller side by diffusing

the cost to growers of achieving contractual adjustments so as to

overcome the "free rider" problem associated with the public goods

nature of contract changes. Collective bargaining may also bring

pressure to bear on organizational slack and the resulting X-ineffi-

ciency which may exist in an imperfectly competitive buyers' market.

This pressure may generate search for more information with respect

to potential contract provisions and create an incentive to write

contracts in a way which puts risk and other production and

marketing functions in the hands of those who can minimize them.

In what follows, two sets of case studies in vertical coordina-

tion changes associated with collective bargaining are outlined and

discussed. The first set of examples involves cases in which contracts

were made more complete. The changes enabled the system to capture

efficiencies previously lost due to the absence of individual

incentives to capture them.

The second set of examples involves cases when contracts were

rewritten to shift costs from one party to another who could minimize

them.
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Type I Cases: Incomplete or

Perverse Incentive Contracts

Case #l.150 Four years ago, sugarbeet processors would pay

growers on the basis on a "district average" sugar content. Within

the district, there was no differentiation among growers as to the

sugar content of their beets. Individual growers responded with higher

yields, but lower percentages of sugar-~this combination brought on

by increasing nitrogen levels in the soil. As some very large growers

began this practice, there was a significant reduction in the “district

average“ sugar content. This drove down returns to growers.

The association response was to negotiate for individual measure-

ment of sugar content. The association alleges that there was initial

resistance to this request. Processors claimed that paperwork and

individual measurement would be costly and unjustified. The growers

won their point, and individual measurement was adopted. The result

was an increase in sugar content of the district beets. Growers

report that processors will now claim credit for the idea.

The contractual arrangement was characterized by a perverse

incentive structure. While growers as a group were rewarded for higher
 

levels of sugar content, they were rewarded as individuals fOr producing
 

high volume which varied inversely with sugar content. The arrange-

ment led to a "free rider" problem. While the individual grower

benefited from a higher district average sugar content, he could not

capture the benefits of his efforts to produce it. The incentive

 

150Claude Johnson, Idaho Beet Growers, personal interview,

Blackfoot, Idaho, March 23, 1976.
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was to let others produce beets with greater sugar content.

The firm was apparently indifferent to the incentive structure

for individual growers. While interested in the sugar content of the

beets, it was willing to pay for a relatively high sugar content in

a low volume of beets or a relatively low sugar content in a high

volume of beets. The contract apparently compensated the firm for

higher sugar extraction costs associated with a higher volume of lower

quality beets.

A simplified hypothetical case will illustrate the point. Assume

that the firm receives 50¢/lb. for processed sugar. When beets have

15 percent extractable sugar, 6.66 pounds of beets are required to

produce one pound of sugar. When beets have 17 percent extractable

sugar, only 5.8l pounds of beets are required to produce a pound of

sugar. Assume that the processing costs per pound of processed sugar

are 40 cents per pound with l5 percent beets and 39 cents per pound

with l7 percent beets. This permits the firm to pay 1.5 cents per

pound for 15 percent beets and l.72 cents per pound for 17 percent

beets. The firm is willing to reward growers more for higher quality

beets but is content to take lower quality beets. The firm simply

reduces payments to growers to compensate for the lower sugar content

and the greater associated extraction costs. Meanwhile, growers were

directing costly resources to the production of heavy beets. More

sugar could have been produced at the same expense. The process

was therefOre inefficient with respect to the production of sugar.

Presumably, there was something to be gained from a more efficient

allocation of resources, but growers were not in a position to

capture the benefits from those gains.
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Since the processor's attitude was indifferent, it appears that

the growers, who were receiving progressively lower rewards for greater

expenditures of resources, had to supply an incentive for handlers to

change their practices. As individuals, they had no incentive to

pay the processor for his trouble. There was another free rider

problem. As a group, however, they could share the cost of inducing

the processor to change the rewards structure because they could

make a group concession on some other matter, thereby overcoming the

free rider problem.

Case #2. The l976 contract dispute between the Mountain States'

Growers and Great Western Sugar centered around the fact that the

"purity" of the sugar, as measured by the factory extraction of

sucrose, had decreased over the last decade. Great Western came to

the negotiation requesting (among other things) that the growers accept

less for their beets in order to compensate for the reduction in ex-

tractable or pure sugar. Growers refused.

Both parties accepted as fact the reduced levels of purity in

the factory tests. The conflict surrounded the question of responsi-

bility. Great Western alleged that growers were producing a beet

with lower pure sugar content. Growers charged that Great Western

was processing faster and failing to extract all the sugar.

In fact, neither party knew for certain where the loss in

purity occurred. While total_sugar content can be measured easily on

delivery, sucrose content is another matter. It could be lost as a

result of cultural, handling, storage, or processing practices.

Whatever the explanation, a contract which assigns appropriate
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incentives with respect to sugar content cannot be negotiated

until research has determined who is responsible for the loss.

Both parties have an acknowledged stake in securing research

results. Once the information is available, the likely response of

growers is implied in the first question of a Fort Collins beet

grower, "What can I do to improve purity?"15]

Because the cause of reduced levels of purity in factory tests

are unknown, neither processors nor growers are in a position to make

the kinds of resource allocation decisions which will optimize the level

of sucrose content in the beets. Until such knowledge is acquired,

the net effect of this lack of knowledge is to produce lower levels of

sucrose than possible, given existing levels of resource use, or to

use more resources than necessary to produce existing levels of sucrose.

Assuming that the causes of low sucrose yields can be discovered

and related to specific production or processing practices, property

rights could be defined so that parties could internalize the costs

of their actions. Presumably, the net effect would be to increase

sucrose output and/or reduce resource use.

If there were a market in which handlers were terms-makers

and growers terms-takers, the handler could be expected to get its

way and reduce rewards to growers as a compensation for the loss of

sucrose. Individual growers, as part of a diffused group, may not

seek out the needed knowledge even though they, as a group, have

something to gain from it. The reason is that such information has

 

15lAuthor's observation as guest at a meeting of the Mountain

State Beet Growers, Fort Collins, Colorado, April 12, l976.
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the characteristics of a public good. Again, the incentive for the

individual is to let others provide the knowledge.

Group action appears to have provided the impetus for securing

the information. Neither party was in a position to dictate terms

to the other. Exchange, itself, appeared to depend upon an effort to

seek out technical knowledge on sucrose production. Had growers

not been in a position to refuse the terms suggested by the processor,

a position which grew out of the cohesiveness that led virtually all

growers to commit themselves to market according to the desires of the

group, the stalemate which forced inquiry into the nature of sucrose

production would never have occurred in the absence of some public

expenditure for research. Collective bargaining appears in this case

to have provided the impetus for the generation of better information

and, presumably, an improved level of vertical coordination.

Case #3.152 There are at least three ways in which vertical

coordination with respect to quality has been improved in the Maine

potato industry. It can be argued that three aspects of potato

quality--sugar content, specific gravity, and size--have been improved

because the collective bargaining process led to the inclusion of -

related terms in contracts, thereby providing incentives for growers

to meet desired quality standards.

The marketability of frozen french fries is related to their

color. If there is too much sugar in the potatoes, they turn dark

brown when fried. Growers can control the sugar content of the potatoes

 

152Duane >Smith, Extension Economist, personal interview,

Presque Isle, Maine, March 8, 1976.
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by maintaining them at a temperature which prevents the starch from

turning to sugar. If there is a reward in the contract for delivering

a potato with low sugar content, there is reason to believe growers

will do so, thereby responding to the observed market preferences

of consumers.

The processed yield of potatoes is affected by their specific

gravity. Specific gravity can be affected by the timing of harvest,

amount of water, fertility, and maturity. Again, pecuniary incentives

to follow desired cultural practices can be expected to induce profit

maximizing growers to modify their behavior accordingly.

Size of tubers is also important to processors. If growers

kill vines at the proper time, they increase the probability that their

potatoes will have the desired size. -Again, contract incentives are

more likely to elicit the kind of behavior which makes what is

produced and marketed more like what is wanted.

The appearance of contract incentives for desired cultural

practices has coincided with the emergence of collective bargaining

activity. Pressure created by the bargaining process appears to

have encouraged processors to add contract provisions for quality

incentives in order to provide growers with a means of increasing their

profits. Processors, apparently indifferent to the quality of the

crop (contract rewards corresponded to existing levels of quality),

had to be rewarded for or pressured into adding contract terms.

When they did so, potato quality levels were increased. Presumably,

the benefits of increased quality (in terms of rewards) were greater

than the costs of inducing processors to include the rewards and the
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costs of changing cultural practices. This suggests that the bargaining

process was a positive sum game. Individual growers could not induce

the change by handlers, perhaps because of the free rider problem.

Their individual rewards from inducing the change would not

justify their costs.

Another possible explanation for the failure of processors to

provide the additional quality incentives in contracts in a market

for individual growers is that the quality changes must come

in quantity. If one or a few growers produce potatoes with low

sugar, the value of the total purchases to handlers may not change.

On the other hand, use of’a uniform contract for association members

would encourage a more widespread change in cultural practices,

thereby justifying rewards for desired practices.

Case #4. A related phenomenon, directly associated with collec-

tive bargaining, is seen in Oregon filberts. The filbert's main

marketing season is Christmas. It is therefore important that the pack

get out early or at least on its regular schedule. In some years,

this is difficult because the crop is wet and would be late. At a

cost of about $50 per acre, growers can effect an early harvest.

If a premium is paid for the effort, growers will arrange the early

harvest. The use of this technique can help reduce inventory

costs as well. The need to meet early demand has required a high

planned carryover. If the early harvest can be effected by contract

incentives, needed carryover and associated inventory space is

reduced.
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This case has striking similarities with the preceding one.

Processors were induced to add new contract incentives which provided

a new means for growers to increase their expected earnings while

responding to consumer demands. At the same time, processor inventory

costs appear to have been reduced. Earlier arguments as to the

relationship between collective bargaining and the phenomenon apply.

Particularly in this case, it is not clear why the phenomenon

did not occur without collective bargaining, since the processors

appear to have gained from the transaction. The point remains that it

did not occur until collective bargaining took place.

Analysis of Type I Cases

In the preceding cases, market failure related to the public

good nature of contract revisions and to the lack of knowledge re-

quired to make such revisions was used to explain why individual

growers would not respond to market signals. As individuals,

growers could not obtain rewards for their efforts to change contracts,

secure knowledge, or follow "desirable" cultural practices. As

a group they could. Collective action was an effective means of

counteracting the market failure and overcoming the free rider

problem.

What remains is the question of why handlers did not see an

opportunity for greater efficiency in production, rewrite contracts to

reward growers as a group for fbllowing better practices, and then

secure any benefits from improved quality for themselves. One hypo-

thesis has been advanced. There exists organizational slack and,

therefore, X inefficiency in handler operations, because handlers
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do not operate in highly competitive buyer markets. Again, informa-

tion is inadequate to accept either this hypothesis or the alter-

native--that the gains of better coordination to handlers were

inadequate to justify the costs of contract revisions. Further re-

search is needed if conclusions are to be drawn with respect

to either hypothesis.

Type II Cases: Revision of

Contractual Obligations

Case #1.]53 Upon delivery from grower to plant, sugarbeets

may sit in a receiving yard long enough to have shrinkage reduce

the value of the beets. At one time, all shrinkage was charged to

growers, even though much shrinkage took place after delivery. There

was no incentive for the processors who controlled the beets after

delivery to prevent the shrinkage.

The grower association bargained for a maximum dockage for

shrinkage. At that point, any shrinkage of more than 5 percent

resulted in a net loss to the processing firm. The reaction of the

firm was to adopt an improved storage technology for the beets. The

use of canopies on piles of beets and the running of vents through

the same piles led to the reduction of shrinkage and the maintenance

of desired temperatures.

Again, the handler was indifferent to the shrinkage, since he

did not bear its costs. There was slack in the system. Furthermore,

individual growers could not bring about the change themselves. There

 

153Claude Johnson, Ibid.
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were no competing firms in the area. They could not exploit alterna-

tive markets as a means of disciplining the buyer. The buyer

had no incentive to change the practice unless there was pressure

from a grower organization. Control of the shrinkage was simply out

of grower control.

Case #2.]54 Pea growers have in the past been "docked" for

the percentage of "splits" or damaged peas in their crop. The

splits and other forms of damage are the result of rapid harvesting

with the combine. The combines are owned by processors and are

generally operated by their employees.

A point negotiated by the Western Washington Farm Crops Asso-

ciation was the elimination of dockage for "splits" and "blond" peas.

The incentive was placedcwithe shoulders of those who could control

the problem situation.

Again, the handler was in position to make a decision (to

harvest faster) for which he did not directly bear the consequences

(more "splits"). Because of the structure of the market, it is hard

to see how individual growers would have negotiated such a change in

practices. The effect of the change was to shift the resource alloca-

tion decision to the firm which was in a better position to calculate

the costs and benefits associated with different harvesting speeds.

 

154Gary Van Dyke, Western Washington Farm Crops Association,

Mt. Vernon, Washington, March 29, l976.
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Case #3.‘55 Numerous processing firms contracting with growers

of peas, sweet corn, lima beans, and other crops have operated with a

"bypassed acreage“ clause. The clause permitted the contracting firm

to elect not to harvest a field if it were too dry or if, for some

other reason, it were not suitable for harvest.

The most serious charge raised in connection with this practice

is that processors contract acreage well in excess of their antici-

pated needs, in order to reduce the risk of short supplies to pack.

The charge goes on to say that if, at harvest, the processor dis-

covers that he has overcontracted, he becomes arbitrary in deciding

how much acreage is unsuitable for harvesting.

Whether, or to what extent, this use of the clause is carried

out is not the point. The point is that the decision control is in

the hands of the processor, and the cost of a decision not to harvest

falls directly upon the grower. The grower bears the processor's
 

risk.

Growers, understandably infuriated by the practice, have, in

several places and in several ways, shifted part or all of the risk

back to processors. In one case, growers and processors each make a

specified contribution to a pool which pays growers whose crops

are bypassed. Any amount left in the pool at season's end goes back

to the grower association; any amount in excess of the pooled amount

is charged to the processor. Another arrangement simply requires

processors to cover production costs accrued by growers in planting and

raising their crops.

A

Isslbid. and others including Alan Roebke, Dennis Rea, Alton

Rosenkranz, George Webster, and Fritz Collette.
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These changes do not mean that passed acreage will be eliminated.

They do mean that the handler will consider both the benefits and

the costs of the decisions to overplant and pass acreage.

‘56 Bargaining efforts of the Potato Growers of IdahoCase #4.

have been instrumental in refining the quality incentive provisions

of contracts with Idaho processors. The contract, signed by growers

with Ore-Ida, includes a "bruise free" provision. Growers charged

that many of the potato bruises for which they were being docked

were the result of rough handling at the plant. As a result of the

need to assign responsibility to control bruises, technologies have

been adapted which can distinguish "old" bruises (those attributable

to the grower) from "recent" bruises (those incurred at the plant).

This has led to new receiving practices at the plant. The distance

potatoes drop when unloaded from trucks was significantly reduced.

Again, by changing the incidence of the costs of his actions,

the handler is made responsible for those actions. He can then be

expected, as an economic man, to equate marginal costs and benefits in

handling procedures.

Case #5.]57 The Ohio Agricultural Marketing Association (OAMA)

has bargained for "demurrage charges." Growers were often frustrated

with long waits to deliver their tomatoes to the processor. As long

 

156Tom Sahlberg, Potato Growers of Idaho, personal interview,

Blackfoot, Idaho, March 23, l976.

‘57Paul Slade, Ohio Agricultural Marketing Association, personal

interview, Toledo, Ohio, January 23, l976.
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"158 which accu-as growers absorb the cost of the "floating inventory

mulates as they (growers) wait to deliver, processors have no incentives

to insure that receiving facilities continue to operate. At the same

time, they receive the benefit of a steady supply of growers anxious

to deliver and return to the field. OAMA growers negotiated

demurrage charges, thereby shifting responsibility and reducing

waiting time and/or compensating growers for it. Thus, coordination

was improved in terms of growers' time.‘

Another change in coordination of quantity is also seen in the

case of tomatoes. Growers and handlers negotiate a rate of delivery

per acre per day. This prevents the possibility of excessive deliver-

ies for existing facilities. In the past, if excesses were

delivered, the grower would absorb the loss. In the absence of a

specified daily quantity for all, the grower would have no guarantee

that his tomatoes would be accepted on any day.

A guide to quantity on the down side has also been negotiated

in Ohio. This has been in the form of a closing date for the

processor. Given this guide, the grower can plan ahead for harvest.

With better knowledge of closing dates, the grower will not plant a

crop so late in the season that the harvest will be too late for

processing.

 

I 158Quantities of tomatoes that wait in growers' trucks at

growers' expense.
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Case #6.159 A probable change in filbert contracts will be

that of moving from a "95 crack" test (where all filberts in a load

are accepted if 95 of lOO are free of "blanks" and "shrivels") to a

I'lOO crack" test. Growers can control blanks and shrivels with

correct fertilization, better equipment (which throws out blanks), and

precleaning. The "lOO crack" test would encourage growers to

follow practices that improve quality.

Related changes in coordination are associated with changes

in cleaning and drying charges for filberts. Instead of flat

charges for cleaning and drying, processors now charge lower rates per

ton for the cleaning of loads with lower percentages of debris.

Again, an incentive is provided for the grower to clean the

product, if he can do it for less than the handler.

Analysis of Type II Cases

The existence of market failure in Type II cases is not so

apparent. In these cases, property rights were already fairly well-

defined, although collective bargaining led to their redefinition.

In general, those cases involved an effort to shift property rights

so that the individual directly bore the consequences of his own

actions. Some may be inclined to draw on the Coase theorem160 as

applied to externalities to argue that the effect of the change was

only to shift property rights and not to change resource use. For

159Don Maltby, Filbert Growers Association, personal inter-

view, Canby, Oregon, March 30, l976.

160R. L. Coase, "The Problem of Social Cost," Journal of Law

and Economics, October l960, pp. l—44.
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example, if handlers of peas and sweetcorn growers are obliged by

growers to pay the costs ofrapid harvesting, they incur a cost. This

cost is turned back on the growers. The cost of the "external effect"

is real and, as far as resource use is concerned, the effect of the

change is arbitrary. If the cost to handlers of absorbing an increase

in harvesting costs is the same as the increased returns to growers,

there is no change in resource use. Further, it may be argued,

growers would be expected to consider the costs associated with handler

harvesting practices when making planting decisions and adjust their

output accordingly. It could be argued that this analysis applies

to all of the Type 11 cases. The change, it may be said, does not

apply to vertical coordination, but to property rights. The Coase

theorem applies.

This analysis assumes that grower expectations adjust instant-

aneously to handlers' practices. It assumes that growers can accurately

assess the behavior of handlers and move accordingly in order to make

such adjustments. More generally, the theorem assumes no transacations

costs. By engaging in some practice for which he does not directly

and immediately internalize the costs, the handler creates an external

effect. The Coase theorem assumes that those affected by the external

effect will be able to react without turning that cost back on its

initiator. If one is to argue that the Coase theorem applies in this

situation, he also assumes the burden of proof with respect to the

transactions cost assumption.

The following analysis of a specific "Type 119 case is carried

out in some detail to illustrate the concepts discussed above. It is

easily generalized to all of the other Type II cases.
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Growers will supply peas according to schedule S1 if they are

charged for "split" and "blonde" peas. In this case, growers absorb

the cost of splits and blondes. If growers are not charged for such

defects, they will behave as schedule S2 suggests. ~In this case,

processors absorb the cost of splits and blondes. One way of des-

cribing their offer is to say that, at price P], they will sell Xl

tons of peas with no splits. Processors may discount the defects.

Alternatively, growers will sell X2 tons of peas with splits at the

same price P]. Processors mgy_ngt_discount for defects.

 
 

Q (tons) 
Figure I

Processors will purchase peas according to schedule D1 if they

may "dock" growers for "split" or “blonde" peas. In this case, the

growers absorb the cost of splits. If processors are not permitted to

discount for defects, they will purchase peas according to schedule

D2. In this case, processors absorb the cost of defects. Their pur-

chasing behavior may be described as follows. At price P", we will

purchase X'2 tons of peas with go discount for defects. Alternatively,

we will purchase X'1 tons of peas 1:; g can discount for defects.
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Figure II

If the contractual relationship states that processors can

deduct for defects, the equilibrium condition is described by P*, Q*.
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Figure III

If the contractual relationship states that processors cannot

make deductions for defects, the equilibrium condition is described

by P, 01
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For a given quantity (tons) of peas, the price differential when

processors can discount for defects and when they cannot is

1 2
P -P =d.

 
 

 

Q (tons)

Figure IV

Assuming that there is a linear relationship between the cost

of defects and the amount harvested, the demand functions D1 and D2

would be parallel, and d would be a constant for all levels of X.

(Actually, there is cause to doubt this, since there would be greater

pressure to harvest faster if large quantities are to be harvested.

If this were the case, we would expect d to be greater at higher

levels of output, since there would be more to lose through slow

harvesting.)

If the difference between supply prices on 51 and 52

corresponds exactly with the differentials in demand prices for D1

and D2 at any level of X, there would be no difference in the

tonnage of peas exchanged. Resource allocation would be identical

under either definition of property rights (contract provisions).

The exchange price P* would be greater than P'by d, but O'= 0*

(Figure 111).
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It is not clear, however, whether the price differential for

S1 and S2 at any particular level of output would necessarily corres-

pond to the price differentials for D1 and D2 at any levels of output.

If the shift in the contractual arrangements involved a shift of

responsibilities for physical harvesting itself, this assertion may be
 

tenable. The analysis would simply assess resource allocation under

a shift of functions between growers and processors. In fact, the

growers' separate supply functions are based on the assumption that

processors will continue to harvest in a manner consistent with past

harvesting practices. Price differentials for S1 snd $2 at a given

value of X are based upon the production cost per ton of peas and

growers' expectations regarding levels of defects. Thus, there 1§_

reason to expect a correlation between the price differentials for

S1 and S2 and for D1 and D2 at quantity level X. But the expecta-

tion is by definition a stochastic variable--the growers' best_

guess about defect levels based upon the past behavior of processors.
 

The effect of a contract which permits handlers to make deduc-

tions for defects from payments to growers is to shift risk or un-

certainty to growers. Growers would be expected to discount the

value of a contract on the basis of such risk.

If the contract is written so that processors may not discount

for defects, what risk there is would be absorbed by processors. It

seems reasonable to argue that that risk would be smaller for

,processors, since they would be in‘a better_position to know (and

control) rates of harvesting and, therefore, the level of defects

and the level of discounting. If there is greater risk for growers,

we would eXpect that the supply price differential at a given level
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of output would be greater than the demand price differential at the

same level of output. The effect of the differential on equilibrium

positions is illustrated in the following diagram.

P* L- ------- - S2

 
Figure V

Because the level of risk borne by the handler under the

contract where he cannot discount for defects is lower than the

level of risk borne by the grower when the handler gan_discount for

risk, resources are not allocated the same under each contract. The

level of resource use is higher when handlers cannot discount for

defects. Moreover, costs are lower under that arrangement because

the net level of risk and uncertainty is reduced.

But why, if net gain from one arrangement is greater, is there

no effort by handlers to secure that benefit? The hypothesis here

is the same as that applied to "Type I" cases. Because there is
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little competition in the purchase of inputs, organizational slack

and, therefore, "X-inefficiency" may appear. Employees or managers in

the buying firm may simply trade off the effort required to seek out

better coordination and lower cost arrangements in favor of less

personal pressure on the job. Again, the alternative hypothesis is

that the costs of such efforts exceed the expected benefits.

The above analysis can be extended to the other Type II cases.

When sugarbeets shrink in storage, there is an option fOr growers to

discount the value of their product based upon expectations regarding

storage practices of handlers and, therefore, the level of shrinkage.

However, if handlers bear the cost of shrinkage, their risk is less,

since they are in a better position to know what their storage be-

havior will be. Again, this analysis would suggest a better use

of resources under a contract where handlers bear the costs of risk

in estimating storage loss.

The same analysis would apply to the discounting for potato

bruises and the payment of demurrage charges for delivery of tomatoes.

Resource use would be greater and net costs of risk lower when borne

by handlers who are in a better position to know and control the

risk-generating situation.

The case of bypassed acreage is similar up to a point. Two

kinds of risk give rise to the bypass clause. One is the risk with

respect to packing intentions of handlers. The other is the risk

with respect to yields.

If the only risk involved were that regarding packing inten-

tions, the handler would be able to predict with a lower standard

error than growers. The analysis would be identical to that for the
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other cases. However, the risk associated with predicting yields

may be as great for handlers as for growers. It is not clear who

has the greater cost of risk in that case. This difference explains

why contractual changes involving passed acreage have resulted in

risk-sharing arrangements while other cases involved a complete
 

share of the risk.

The case of Oregon filberts led to a shift in marketing/produc-

tion functions from handlers to growers. The analysis in this case

is just the reverse of that in other cases. The alternatives

were the same. Contracts could either require that growers absorb

the cost of "blanks" and "shrivels" or that handlers do so. Since

growers have control over these defects, it appears that the supply

price differential for a given level of output is lower under the

alternative contracts than is the demand price differential. Thus,

in this case, the following graph shows higher output
 

when growers absorb the costs of defects directly.
 

 
  0 (tons of filberts)
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Under contract number l, growers assume responsibility for reducing

the defects and are discounted for them. Under contract 2, the

handler does not discount for defects. (As an aside, individual

growers would have no incentive to reduce shrivels under the second

kind of contract and the number of defects may therefore be expected

to increase.)

This discussion has analyzed two distinct sets of cases in which

improvements in vertical coordination have been associated with

collective bargaining. In the first set of cases, it was seen that

market failure associated with the public good nature of certain

production practices and contractual arrangements lead to perverse

incentives and an allocation of resources which was inefficient in the

market sense. It was argued that collective action enabled the group

to capture the benefits of efforts to respond to market demand,

where individuals could not. While other institutions (vertically

integrated systems, for example) may lead to similar effects,

collective bargaining appears to have done so.

In the second case, it was argued that collective bargaining

created pressures to allocate production/marketing risks so that they

could be minimized. The preceding analysis indicated that the effect

was to increase output at lower cost levels.

In both sets of cases, there was a problem of explaining why

handlers, who were in a position to rewrite contracts enabling them

to secure any rewards for improved vertical coordination, did not do

so. Two alternative hypotheses were offered. First, organizational

slack associated with imperfectly competitive buyer markets may ex-

plain such failure. Second, it may be that the gains from such changes
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do not justify the costs.

The effect in both cases was to improve vertical coordination

in the sense that it was defined. Again, the research did not provide

information adequate to say whether or not those improvements

in coordination were great enough to justify the increased trans-

action costs associated with the movement from a "free" market to

collective bargaining.

The evidence and analysis just presented contrasts sharply

with what many assume about the collective bargaining process--

that it is a zero—sum game. As we have seen in the series of examples,

there are many ways in which the collective bargaining process, by

reducing organizational slack, creating equitable market relationships,

and giving growers as well as handlers an effective "voice,"161

has led to the generation of information and an internalization of

production and marketing costs. This makes it more difficult to

conclude that collective bargaining is a zero-sum game. Improved

vertical coordination has resulted from its use. Organization costs,

decision costs, and possibly political externality costs must be

considered in finally deciding whether the benefits of improved

vertical coordination are justified. Nevertheless, the preceding

information shifts some of the burden of proof to those who question

the value of collective action in the food system.

 

161A.O. Hirshman, Exit, Voice and Loyalty, (Cambridge: Harvard

University Press, l970).
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Assumptions Underlying the Arguments

for Collective Bargaining

 

 

As we have seen, performance associated with the operation of

a free market is contingent upon a set of restrictive assumptions.

The performance associated with collective bargaining relationships

assumes that certain conditions prevail as well. The final pages

of this chapter list some of the more critical conditions, all of

which make up the discplines faced by bargainers and the legal environ-

ments in which they work. 6

l. There are no restrictions on entry into the production of the

bargained commodity. If bargaining associations somehow secure the

power to prevent new growers from responding to market signals, the

performance consequences previously discussed may well be undermined

from the consumers and handlers point of view, but not from growers'

viewpoint. The arguments for collective bargaining have assumed

that bargaining associations are disciplined by the market, in that

prices which are above equilibrium will lead to excess planting of

perennials by members and nonmembersand/or increased opportunities

for handlers to contract with nonassociation members.

2. Bargaining associations do not succeed in securing exclusively

full-supply contracts with handlers. If associations have full supply

contracts with all or most handlers, they create barriers to entry for

nonmembers. Furthermore, since supply contracts bring with them

quantity provisions, a complete or nearly complete shift to such

contracts would create pressures to control member production.

Such tendencies may provide a foundation for monopolistic behavior

by bargaining associations. In fact, since bargaining association
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managers list increased grower incomes as the top priority of their

organizations, monopolistic behavior would be predicted. Associations

would be expected to bargain for or simply set quantities that would

maximize total revenue in a given year. Their only disciplines would

be imposed by marketing patterns in competing commodities.

With regard to this assumption and the one preceding it, pre-

ponderant market control in the hands of growers can do as much to

deter the achievement of desired performance as it can when in the

hands of processors.

3. Association leaders and managers are cognizant of market forces

created by their actions. If association officers and managers do

not recognize the disciplines of the marketplace, they can work

directly against the achievement of the kinds of performance dis-

cussed earlier in the chapter. If they demand and succeed in

securing unrealistic terms of trade, they will draw excessive

resources into production, depress and destabilize prices, and work

against vertical coordination.

4. Legislation is "strong enough" to permit the development of

stable bargaining relationships. In some cases, collective bar-

gaining institutions have successfully achieved such relationships

with permissive legislation alone. In other cases, they have not.

If collective bargaining is to contribute to improved performance

in the dimensions discussed above, bargaining associations must be

recognized and respected by handlers so that negotiating parties

approach the bargaining table with good will and the expectation

that an agreement will be reached. This contrasts with situations



330

in which handlers refuse to recognize associations or try to cir-

cumvent them, thereby treating growers inequitably, destabilizing

marketing patterns, and avoiding efforts to coordinate supply and

demand.

5. Legislation provides mechanisms by which to resolve disputes

which are deadlocked. If legislation includes agency shop provisions

which reduce market alternative for handlers, instability and poor

coordination may result if a bargaining impasse is reached. The

goals of collective bargaining as discussed in this chapter would be

undermined.

Summar

This chapter has discussed collective bargaining as an

alternative to the "free market" in processing fruits and vegetables.

It argued that the assumptions we associate with desirable performance

from a free market are not met in the markets under study. It

further pointed out why collective bargaining, under a more realistic

set of assumptions, is expected to perform better with respect to

selected food system performance dimensions. Although collective

bargaining may perform better than the free market in terms of some

performance dimensions, it is acknowledged that organization

and transaction costs associated with the collective bargaining mech-

anism are greater for some participants than they are under a free

market system.



CHAPTER VI

SUMMARY, CONCLUSIONS AND RECOMMENDATIONS

FOR FUTURE RESEARCH

Summary and Conclusions

This research had three major objectives. The first was to

describe both the economic setting for collective bargaining in

agriculture and the legal environment in which collective bragaining

takes place. The second was to analyze alternative rules in bargaining

legislation in terms of their objectives and to propose alternative

rules based upon the findings of the descriptive chapters. The third

objective was to evaluate collective bargaining as an alternative to

the free maket in processing fruits and vegetables. Pursuit of these

objectives enables us to draw some conclusions consistent with past

assumptions about collective bargaining in agriculture and to raise

some questions about past notions on the subject. These have been

detailed in the main body of the report. The major conclusions are

summarized below.

Information collected for this report reinforces earlier con-

clusions based upon industry level studies that individual growers of

fruits and vegetables for processing face highly concentrated buyer

markets. The data in Chapter II more closely approximates the rele-

vant market than does the aggregate data on concentration ratios and

numbers of buyer firms. In many other respects, it is seen that

331
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unorganized growers in such markets have far fewer selling opportuni-

ties than do the buyers with which they deal. This leaves the indivi-

dual seller at a disadvantage in dealing with handlers.

To achieve equity in bargaining relationships, growers of

many commodities have organized to bargain collectively with handlers.

While one may expect bargaining associations to be debilitated by the

"free" rider issue and while the problem does exist, bargaining asso-

ciations have succeeded in increasing their memberships. They have

done so by providing marketing information and other exclusive

services to members and by drawing upon the sense of community among

growers.

For reasons explained below, bargaining associations appear to

have established more stable relationships with handlers in perennial

crops than in annual crops. Processing cooperatives have been more

widely used in perennial crops as well. Bargaining and processing

cooperatives compete to represent growers in several major West Coast

commodity markets.

When successful bargaining is defined as the achievement of

viable, stable, customary bargaining relationships between growers

and handlers, perennial associations appear to have more stable

relationships with handlers. Among annuals, those commodity associa-

tions fOr which grower associations have more specialized production

assets appear to have the most stable relationships. For this reason,

this report concludes that the ownership of fixed, specialized assets,

while weakening the individual grower's bargaining position, actually
 

strengthens an association's bargaining position because supply re-

sponses from nonassociation sources are limited.
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Reasons for greater stability in perennials, in particular,

are that l) the same people produce every year (thereby making the

organization itself more stable), 2) the grower who knows he has to

place and get a price for the same product year after year has a

greater incentive to act with the group, and 3) that supply is

established before prices in perennials, thereby narrowing

the likely range of prices. These factors are thought to explain

the more frequent reports of refusal to recognize or to bargain with

associations in some annual crops.

In contrast to widely held assumptions that bargaining

associations exist only to raise prices, it was discovered that associa-

tions, while concerned with grower incomes, view the means of raising

incomes to be the maintenance of predictable prices and the assurance

of markets for these products. The single-minded pursuit of higher

prices frequently conflicts with these goals because bargaining

associations are subject to the same market disciplines as are indi-

vidual growers.

'Furthermore, in pursuing their expressed goals, bargaining

associations devote considerable resources to the generation of market

information, which reduces price fluctuations growing out of

uncertainty and ignorance of market conditions. This is reflected

in the array of nonbargaining services provided by associations, in

common strategies and philosophies of bargaining, and in the fact that

collective bargaining has led to the increased use and complexity of

processor contracting in annuals.

Thus, among the consequences of efforts to bargain collec-

tively, are more predictable prices, the generation of more market
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information surrounding transactions, and improved vertical coordina-

tion. These consequences challenge another widely held notion that

collective bargaining is really a zero-sum game. As pointed out

in several examples, collective bargaining has led to-the restructuring

of contract incentives so that growers and handlers are made more

directly responsible for costs associated with their actions. It

has done so by generating information and by putting pressure on both

associations and handlers to eliminate internal organizational

slack.

Several state legislatures and Congress have passed laws to

facilitate and promote collective bargaining in agriculture. Proposals

have also been recently offered at the state and national levels.

Examination of many of these laws reveals that, frequently, they are

not effective in terms of their aims because they are unworkable and/or

internally inconsistent and/or inadequate in the eyes of the associa-

tions working under them. They are frequently poorly designed, even

though the way that laws are designed determines what collective

bargaining really means and whether the legislation is effective at

all. This happens fOr two reasons. First, discussion of collective

bargaining has been conducted almost exclusively in very general terms,

and the question of legal design has been ignored. Second, the incen-

tive for those who actually engage in the legislative process is

simply to pass laws--not to pass well-designed laws. Thus, the

legislative process is carried on at great cost to the public,

frequently with little or no reward to those who have invested great

political efforts to secure the passage of bargaining laws.
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In the interest of more effectively informing the public

decision-making process relative to collective bargaining in agri-

culture, Specific rules which make up collective bargaining laws were

analyzed in some detail. Among the conclusions of that analysis were

the following.

1. The Capper-Volstead Act, as now interpreted with respect

to the exemption for collective bargaining, is funda-

mental, particularly in annual crops.

Fair practices legislation, to be effective in some commod-

ities, must be strengthened by more effectively informing

both growers of their rights and possible courses of action,

and informing handlers of their obligations, thus creating

greater disincentives to the violation of unfair practices.

Legislation which provides for the certification of

specific associations to bargain for growers must, to be

workable, more clearly specify procedures for defining

bargaining units.

Legislation which aims to actively foster collective

bargaining as a means of improving vertical coordination

must include provisions and mechanisms which facilitate

the resolution of disputes arising in bargaining.

In general, bargaining laws must be designed with a concern

about how specific provisions will be implemented and with

the provision of mechanisms to do so.

Assuming a set of workable rules which successfully foster

collective action by associations which operate within market

constraints, collective bargaining was compared to the free market
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in terms of its effect on equity in the marketplace, the stability

or predictability of prices, and vertical coordination. Arguments

were presented to claim that collective bargaining could be superior

to the free market in terms of all three performance dimensions. By

reducing alternatives open to handlers, the collective bargaining

approach puts growers on a more equal footing in the market place and

improves growers' chances of securing the rewards they are expected

to receive in a more competitive market. By bringing more information

to bear on transactions and price determination, the collective bar-

gaining alternative will reduce undue fluctuations in prices, thereby

reducing the costs associated with uncertainty.

By generating more information, by adding terms to contracts

(or adding contracts), and by putting pressure on organizational slack

within institutions, the collective bargaining alternative has led

to improved vertical coordination between growers and first

handlers.

The evidence, both in theory and in practice, indicates that

equity, stability, and vertical coordination can be better served

by collective bargaining (if properly instituted) than by a free

market in processing fruits and vegetables. At the same time, much

remains unsaid with respect to the costs, both public and private,

which are associated with the collective bargaining alternative.

Recommendations for Future Research

The findings of this study suggest numerous topics fbr deeper

analysis of this and related subject areas. Some of these are listed

below.
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The data collected on bargaining association goals

offer several variables upon which researchers may begin

to build a behavioral theory of the bargaining associa-

tion. The bilateral monopoly model is woefully inadequate

for this purpose. Public policy toward collective

bargaining in agriculture could be approached more intel-

ligently through the use of models which incorporate the

objectives and constraints faced by bargaining associa-

tions. Thus, research in this area would be useful.

The research process revealed some grower-handler interest

in the development of long-term contracts. An aim of such

contracts is to reduce the costs of bargaining on an an-

nual basis. Difficulties are encountered in developing

and using such contracts because parties involved

cannot agree on appropriate formulae for future terms of

trade. This problem results, in part, from uncertainty

surrounding their use. If the use of such contracts

were modeled for selected commodities, they could

be used to reduce uncertainty and provide a better

decision base for negotiators designing contracts and

considering their use.

Associated research would try to determine the institu-

tions required to make use of such contracts. Would

partial or full supply contracts be necessary?

If so, what implications would this have for access to

markets? This research may be particularly userl

in considering the possibility of long-term contracts in
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perennial crops where long-term supply coordination

appears to be a major problem.

There is a need to conduct more detailed (subsector)

studies of individual markets in which collective

bargaining plays a major role. This study, while attempt-

ing somewhat detailed analysis of individual associations,

has been so broad as to sacrifice some richness in

detail. It has focused on the bargaining association

itself. A set of case studies would, in addition to

studying the association in greater detail, examine the

perceptions of the association held by growers,processing

cooperatives, and proprietary handlers. Such research

would contribute to a behavioral theory of the bargaining

association, provide an opportunity to refine both

the present knowledge of the bargaining association and

the consequences of collective bargaining, and help

to generate hypotheses for the next three kinds of inquiry.

A more detailed study of how vertical coordination is

affected by the collective bargaining process would include

an effort to collect more specific examples of improved

vertical coordination, such as those at the end of

Chapter V. The accumulation of more such examples, along

with an examination of the forces leading to coordination

changes, would contribute to the development of the

theory of vertical coordination.

A study of relationships between bargaining and proces-

sing cooperatives would be useful in making pending
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public choices surrounding the role of cooperatives in

the food system. The author offers a hypothesis that such

institutions discipline each other in ways which put pres-

sure on organizational slack within processing coopera-

tives, within bargaining associations, and within pro-

prietary firms. If such disciplines do exist between

institutions which offer alternative marketing methods to

growers, public policy may wish to foster the

development of both kinds of institutions by making

efforts to maintain each as a viable marketing alternative.

The institution of collective bargaining, as perceived by

handlers has been largely ignored in this research.

A parallel study of the institution from the handler point

of view would be expected to balance these findings. Such

research would examine the decision-making process of the

processing firm with respect to buying, identify the

major concerns of the firm with respect to collective

bargaining, and explore, in part, the competitive environ-

ment faced by processors on the output side. This research

would compliment both this study and on-going research

by Larry G. Hamm who, at this writing, is exploring the

buying practices of retailers.

By studying the decision-making framework and the fears of

the processing firm relative to collective bargaining,

the research would make its consequences more predictable.

This predictability would foster more informed public

decisions with respect to legislation for collective
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bargaining and mechanisms (e.g., deliverable forward

contracts) for vertical coordination.

There is a need for a comparative analysis of collective

bargaining by labor. While there are some obvious

similarities, there are also some important differences.

Laborers and growers both face concentrated markets. But

laborers do not have major capital commitment, nor do they

face the same risks as do agricultural producers. These

variations impose different disciplines upon participants

and, logically, different behavioral expectations. For

this reason and because people frequently compare the two

kinds of collective bargaining, there is a need for research

which identifies the key differences and their implications

for policy.

As mentioned above, while the research identifies some

of the benefits of collective bargaining in terms of certain

food system performance dimensions, it discussed only a

few of the associated costs. Thus, while the research

argues that collective bargaining may perform better than

the free market in terms of some dimensions and while it

points out that some fears of collective bargaining are

not justified, it does not discuss all of the relevant

costs. If, for purposes of public policy, vertical

coordination alternatives are to be compared to each other,

a study to identify, classify, and assess the incidence

of costs associated with each alternative is needed.
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APPENDIX A

A Brief History of the Utah-Idaho Canning Crops Association by

A. W. Chambers, President

Commercial canning of vegetables in the state of Utah dates back to

the year 1868 when the cans were made by hand and the processing done

with very antiquated equipment;

In 1918 Utah State Farm Bureau appointed a committee of vegetable

growers from the important vegetable canning counties of the state of

Utah to meet with Utah vegetable canners to talk about prices, grades,

and services that the processor would give to growers, particularly of

peas and tomatoes, which were then important in the state of Utah.

This committee was told that it was the vegetable growers job to grow

the crops that they the processors knew all about how to process and

sell them and were not very receptive to talking about any problems

that confronted the grower of these crops.

In about the year 1920, after the growers of Canning crops had organized

a Canning Crops Association, by gentlemen's agreement the Farm Burcay

Committee met with the vegetable canners in the Kiesel Building in

Ogden, Utah to talk about prices, grades and services for peas and

tomatoes to be grown that year and while they were talking about these

problems, company officials had their fieldmen out in the field

signing up the vegetable grower and telling them that there was nothing

the company could do for them and that growers in other communities

had already signed up, so that they just as well if they wished to grow

peas or tomatoes that year, thus proving that growers needed a bonafide

and legal organization where growers of all communities and counties

could be signed on a membership contract binding him to the organization

and giving the officers he elected authority to sell or contract for

the sale of his peas and tomatoes.

Great effort was put forth to get legislation at a state and national

level that permitted cooperative bargaining for farmers and by this

effort the Capper-Volsted Act was passed by the Congress and similar

legislation in the state of Utah in the year 1922.

Cache County was the first County in the state of Utah to take the lead

in setting up the Cache County Pea Growers Association in October

of 1923, with Frank Evans of Salt Lake City, their legal counsel and

in the spring of 1924 attempted to negotiate with the Morgan Canning

Company on Peas to be grown that year, but their lack of information

and the attitude of the Morgan officials, who felt it was an insult

to their intelligence for a growers committee to ask them to talk about

prices, grades and services.
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Knowing that the Morgan Canning Company operated a pea cannery at Morgan

it was felt that it was important to sign 90% of the growers of Morgan

county on a membership contract and tie Cache, Morgan and Summit county

into one organization, which was done in 1924 with fruitful results, so

that during the fall of 1924 and up till March 25, 1925 the growers of

peas in Cache County under the leadership of A.W. Chambers and Morgan

and Summit county under the leadership of Thomas Buttars of Morgan,

stood together to accomplish the right that growers of peas had to have

representation across the conference table from the canner.

There were many discriminations on the price and method of grading peas,

as in these days the grading was done by individual employees of the

company on a guess basis, as they would count out a hundred peas and if

more than 7 of them were hard they lowered the price from $50.00 per ton

to $30.00 per ton and if there were more than 14 hard peas per hundred

they lowered them to $18.00 per ton, but they paid no special premium

for peas that had no hard peas in at all. There was a great variation

in the judgement of men and it was felt a mechanical method of

grading should be developed.

A final meeting was held in the Kiesel Building in Ogden, Utah March

25, 1925 where Simon Barlow, Judge Kimballs court reporter, took 72

typed pages of minutes on the negotiations of peas for the Cache,

Morgan and Summit counties, which were the first negotiations on peas

ever conducted by growers thru a bargaining cooperative in America.

The reason the Morgan Canning Company and other canning companies of

Utah vigorously objected to recognizing a committee from a growers group

was their fear that radicalism and impractical requests would be made;

However the main objective of the Canning Crops Association was to

establish a canner grower relationship that would lend stability to the

industry, as we recognized that the processor had a substantial

investment in buildings, equipment and a great knowledge on how to pro-

cess and market peas and other vegetables, so also did the growers of

peas and other vegetables have a great investment in land, farm equip-

ment and knowledge of how to produce peas and other vegetables and

that the committee representing the growers and the management of

the canning plant should talk out their differences with the thought

that the more that each group knew about the others business operation

the easier it would be to resolve differences that may exist and es-

tablish stability in the pea canning industry of the three counties

herein mentioned.

The objectives of the meeting held March 25, 1925 with A. W. Chambers

spokesman for the pea growers, set out (1) on the premise herein

before mentioned that the organization should be recognized by the

Morgan Canning Company as the legal entity to represent the growers.

(2) That the Morgan Canning Company would not go into the field in

the counties of Morgan, Summit and Cache county to solicit growers for

pea acreage until they had exhasted their best efforts with the growers

Association officials to establish fair prices, grades and services

for the peas that would be grown. (3) That there would be a clause in

all contracts requiring that the grower pay dues to the Canning Crops
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Association to defray the expense of its operation. (4) That

the growers committee or officers have a right to check with the company

on who would weigh and grade the peas at the respective viner stations

before they were hired or fired. (5) That the Morgan Canning Company

work with the Canning Crops officials to determine a mechanical method

for grading peas. Research was conducted in Morgan County in the years

1926-1927-1928 by A. W. Chambers, and a representative from the Utah

Agriculture College to show the relationship of the thumb and finger

pea grading method to an electrically operated juice press that

measured the juice in cubic centimeters with a range of from 32 to 70

cubic centimeters in a lb. sample of peas that provided a basis for buy-

ing peas on the juice press formula with 12 grades rather than three

beginning in the year 1930. This method proved more satisfactory to

industry as a whole.

In 1930 pea viners were established in Franklin County Idaho and the

growers of that area became members of the Canning Crops Association

and the name of the organization was changed to the Utah-Idaho Canning

Crops Association, which is one of the units of the Utah State Canning

Crops Association.

In 1932 the Utah-Idaho Canning Crops Association started the service of

stacking and weighing out the pea sileage to the growers of peas in

Cache Valley with a savings in cost of 35% or 40% as many years they

stacked as many as 15,000 tons of pea sileage that was worth from

$3.00 to $5.00 per ton depending on the price of hay and employed from

100 to 150 men and boys.

We are grategul for the inception of the mobile pea vine harvester,

as it would be impossible to recruit that many men today to do the

heavy work of stacking pea vines as many as 20 hours a day on a

split shift basis.

The details of the objectives of the Canning Crops Association in the

overall will be written in the report of the Utah State Canning Crops

Association by A. W. Chambers, secretary of that organization.

The present officers of the Utah-Idaho Canning Crops Association are:

A.W. Chambers, President, Smithfield, Utah; Jesse Zollinger,

Vice President, Providence, Utah; Ted Roper, Secretary, Preston, Idaho;

Thelma Doney, Treasurer, Franklin, Idaho. Other committeemen are:

Ed Hill, Millville, Utah; Athen Reese, Logan, Utah; Lyman P. Maughan,

Wellsville, Utah; Reed McEntire, Preston, Idaho.
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APPENDIX B

Questionnaire for Bargaining Association Managers

(Fruits, Vegetables, and Specialty Crops)

If your association bargains for more than one agricultural commodity,

you are asked to complete one guestionnaire for each.- The person most

directly responsible for that commodity should complete the question-

naire. If you have not been supplied with an adequate number of ques-

tionnaires or if you have questions about how to respond, please call

collect (517) 355-0135 and ask for Mahlon Lang. (If you do not wish to

request additional questionnaire, photocopies will be acceptable.)

 

 

I. Industry Setting and Economic Structure

1. From the following list, please identify the commodity for which you

are reporting.

 

___J. Almonds ___21. Cherries (Sweet) ___43. Potatoes (Sweet)

___2. Apples ___22. Citrus (specify) ___44. Prunes

___3. Apricots ___45. Pumpkins

___;4. Asparagus -—-?3' Cucumbers ___46. Raisins

___5. Avocados ———?4‘ Figs 47. Raspberries

_—_§. Barley, malting ___25. Filberts __—' (Black)

7. Beans ___26. Flax .___48. Raspberries

'—__ (dry edible) ___27. Grapes (Red)

___8. Beans ___28. Hops ——49- Rice

(Lima-baby) ___?9. Horseradish ___50. Soybeans (Edible)

___9. Egggzoétlma- ___}0. Maple Syrup .___51. Strawberries

3]. Millet ___52. Sugarbeets

lO. Beans (snap) -—-____
53. Sunflower___J1- Beans (wax) ___32. Mushrooms -——g4 Spinach

12. Beets (red) .___33: Olives -—_.

 

 

 

 

—_—13. Blackberries ___34~ Peaches (Cling) ———§5' Squash

__—i4 3] b - 35. Peaches ___56. Sweetcorn

'TT' . ue 6::165 '___ (Freestone) ___57. Tomatoes

—";5' Erogc: ___36. Pears (Canning) ___58. Waxy Maize

___}:' Cugbw eat ‘___37. Peas (Green) ___59. Other (Please

. a a e
.

"" (Kraug) ___38. Peas (Dry)
spec1fy)

___18. Carrots ___39- Peppers

__19. Cauliflower ___40. Plums

___20. Cherries (Red ___91- P0pcorn

(tart) ___42. Potatoes

(Irish)
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Please indicate the approximate dates during which the following

events occur in.a normal crop year.

  

 
 

 

 

Bargaining Dates Harvesting Dates

From From

To To

Planting Dates Processing Dates

(non-perennial) From

From To

To

 

 

Crop Estimate Dates (Perennial)

 

For the commodity identified in question 1, please indicate the dollar

value and physical quantity sold through or at the direction of your

association during the last three crop years. (Please circle the unit

of measurement.) The crop year is the year of harvest. A crop

planted in November '73 and harvested in March '74 records as the

1974 crop. If you do not know what the exact amounts are, please give

your best estimates.

Dollar Value Bu./Lb,/Tons
 

1974

1973

1972

  

  

  

Did bargaining result in

A written master post-production contract between ass'n. and

processor which is binding on members.

A written master pre-production contract between ass'n. and

processor which is binding on members

An "approved" post-production contract for growers

An "approved" pre-production contract for growers

A verbal agreement between ass'n. and processor

No agreement

. Other (please specify)
 

Please estimate utilization of the commodity sold by association

members in a typical year. (Many handlers (e.g., freezer-canners]

use commodities in more than one way.)

 

% Freezing % Pickling % Other (please

specify)

% Canning % Juice

% Dehydrating % Prepared Foods

% Brining
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Does this commodity undergo any kind of processing on farms or in the

facilities of the association before it reaches the processor?

(exclusive of normal husbandry practices)

1. Yes 2. No

If yes, please describe that process briefly. What processing is

done, who does it, and where?

 

 

What percentage of the area's output is purchased by the largest

four processors?

/ %/

How many growers are members of your association?

L___7

What is your best estimate of the total number of growers typically

selling to the processors to whom your members deliver?

/ /

About how many non-memeber growers sell their products on terms bar-

gained by your association?

C7

Has the number of members in your association changed in the last

five years?

 

 

a) 1. Yes, it increased.

2. Yes, it decreased.

3. No

b) If yes please indicate the percentage change.

/ %7

c) If you have observed any significant membership trends, to what

factors do you attribute those trends?
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13.

14.

15.
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Are any of your members subsidiaries or affiliates of firms which

are primarily non-farm firms?

a)____J. Yes

____2. No

b) If yes, please indicate the number and relative size of those

members.

number

% of total association production represented by those members

Do any of your members belong to processing cooperatives?

a) 1. Yes

2. No

b) If yes, please estimate the number and relative importance of

those members

number

% of total association production represented by those members

a) 0f the growers for whom you bargain, what percentage are

located in a state other than that in which you conduct the

majority of your operations?

/ 7

b) What states are these?
 

 

Where are your growers located? Sample answer:

Aiong the Snake Rivet beaueen Boise and Idaho Faiio. Faiiy peieent

06 the plwdua'ion cameo Mom Bingham, Bonneuiiie, and Minidohe

counties, fl ninety penceni 06 and gioww cue in Sammenio,

San Joaquin and Stanioiaua counties. They one conceninaied in the

Stockton anea. ‘ ”
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17.

18.

19.
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In addition to bargaining, which of the following services are

provided by the association for growers?

Provide information (please specify type)
 

 

Legislative representation

Fieldman to check grading, organize harvesting and deliver-

ies, planting, spraying

Research

Members serve on administrative bodies in industry programs

Publish newsletters and newspapers

Public relations with consumers and handlers

Commodity promotions

Other (please specify)
 

What specialized production and harvesting equipment is typically

owned by growers?

 

 

 

(Note: Tractors are not specialized. Potato diggers, viners, corn

pickers grg_specialized.)

What specialized production and harvesting equipment is owned by

the association?
 

 

 

 

What specialized production and harvesting equipment is typically

owned by processors?
 

 

 

 



20.

21.

22.

23.

24.

25.
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What marketing and/or production functions are typically performed

by processors?

1. Harvesting 6. Spraying or dusting

2. Grading 7. Providing credit

3. Hauling to plant 8. Specifying cultural practices

(other than spraying or

4. Providing seed dusting)

9. Specifying harvest schedules

5. Providing Containers

10. Other (Please specify)

a) Is your association subdivided into separate units to bargain

with individual firms or production areas?

1. Yes 2. No
 

b) If yes, please describe how the association is subdivided.

(By areas or firms and with how many of each)

 

How many processors of the commodity are located in the geographic

area served by your members?

 

C

To how many of these processors do your members make deliveries in

a typical year?

/ 7

If you bargain with more than one firm, please estimate the

percentage of your bargained sales going to each in a typical year.

Firm #1 #2 #3 #4 #5 #6

#7 #8 #9 #10 #11 #12 Others

 

 

   

Please name the firms in order
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28.
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What percentage of their raw product needs (if any) do the proces-

sors with whom you bargain typically receive from these sources.

% l. Handlers production

% 2. Open market

% 3. Your association

% 4. Other (please specify)
 

a) Are there nearby processors who produce some part of their own

raw product needs?

1. Yes

2. No

b) If yes, how many? /

c) If yes, is their own production

Less than 25% of their needs

Less than 50%, but more than 25% of their needs

Less than 75%, but more than 50% of their needs

More than 75% of their needs

If your answer to 27 was yes, please indicate the number of firms

with which you deal and the share of your association's production

typically purchased by those firms.

/ 7 Firms

[::::7' % of associations' production

Within your market area, are there processing cooperatives which

handle the commodity fOr which your association bargains?

1. Yes

No

If yes, please estimate the percentage of commodity processed in

your market area which is handled by those processing cooperatives.

[___7
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If processors you now supply were to refuse to bargain with your

association, what long-run alternatives would be realistic?

(long-run is more than one year)

Discontinue or reduce production

Custom process

Ship to another market

Other local processorsI,
1,,

I,
L.

Other (please specify)
 
 

If processors you now supply were to refuse to bargain with your

association, what short-run (less than one year) alternatives

would be realistic?

Leave in the field

Custom process

Ship to another market

Sell to other local processors

Other (please specify)
 

a) Have your processors ever refused to bargain?

1. Yes When?

2. No

 

b) If yes, which alternatives were actually used?

Discontinue or reduce production by ____%

Custom processing ____%

Ship to another market ____%

Other local processors %

Other (specify) %
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34.

35.

37.
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a) Have the processors with whom you deal shipped raw products in

from other regions in the past?

1. Yes

2. No

b) If yes, when?
 

c) From where?
 

a) Other than the commodity for which you currently bargain, are

there crops which could be produced by your growers and

marketed by the association?

1. Yes

2. No

b) If yes, what commodities are these?
 

 

a) Would it be difficult to make this transition?

1. Yes

2. No

b) If yes, for what reasons?
 

 

Other than the one discussed in this questionnaire, what commodities

do your processors purchase?

 

Please describe the major steps in moving your product from the

beginning of harvest to delivery at the processor's place of

business. Who is responsible for each step in the process?
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11. Economic Behavior and the Bargaining Process

1. For which of the following terms of trade do you currently bargain?

14.

__15.

15.

___17.

18.

19.

20.

21.

0.

11.

12.

Price

Premiums and discounts

Time of payment

Quality standards

Quality measurement procedures

Delivery schedules

Provision of containers

Provision of (cost of) seeds

Provision of transportation

Weighing procedures

Raw product handling procedures

Quantity of product

a. by acre

b. by quantity of output

Length of contract

Responsibilities and rights during production

Prices for provision on production inputs (other than seeds)

Spraying and dusting

Planting time 7

Harvesting time

Use of irrigation equipment

Other (please specify)
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2. For which of these terms of trade do you believe bargaining should

take place?

.
—
a

d
o

—
I

N

_13.

__14.

15.

l6.

17.

18.

19.

20.

21.

Price

Premiums and discounts

Time of payment

Quality standards

Quality measurements procedures

Delivery schedules

Provision of containers

Provision of (cost of) seeds

Provision of transportation

. Weighing procedures

. Raw product handling procedures

. Quantity of product

__a. by acre

b. by quantity of output

Bypassed acreage

Length of contract

Responsibilities and rights during production

Prices for provision on production inputs (other than seeds)

Spraying and dusting

Planting time.

Harvesting time

Use of irrigation equipment

Other (please specify)
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a) Of the terms of trade over which you bargain, which are the

most difficult to resolve?

1.
 

2.
 

3.
 

b) Why is this so?
 

 

Is the price for which you bargain

A firm price

Pegged to some market price

Pegged to the cost of production

A formula price dependent upon production levels

Other (please specify)
 

 

Do you believe members would support formula pricing?

1. Yes

2. No

Do you believe processors would be willing to bargain for

formula prices?

1. Yes

2. No

For how long has your association been involved in bargaining?

years

a) During this time, have new terms of trade been added to

contracts?

1. Yes

2. No
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b) If yes, what terms of trade are now discussed that were not

discussed before the association bargained.

1.

2

3.

4

5.

6.

_____7

____9

11.

12.

___13.

14.

___15.

16.

17.

___18.

19.

20.

21.

10.

Price

Premiums and discounts

Time of payment

Quality

Quality measurement procedures

Delivery schedules

Provision of containers

Provision of (cost of) seeds

Provision of transportation

Weighing procedures

Raw product handling procedures

Quantity of product

____a. by acre

____b. by quantity of output

Bypassed acreage

Length of contract

Responsibilities and rights during production

Prices for provision on production inputs (other than seeds)

Spraying and dusting

Planting time!

Harvesting time

Use of irrigation equipment

Other (please specify)
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Please rank the following goals in terms of their importance to

the association. (1 is most important, 2 is second most important,

etc.)

Assured markets

Stable prices

Higher prices

Expanded markets

Expanded membership

Better market information

Higher grower incomes

Third party grading and/or weighing

0
I

O
I

I
O

O
O

O

Other (please specify)
 

 

Please rank the problems you encounter in pursuit of these goals.

(1 is the greatest, 2 is second greatest problem, etc.)

Securing member agreement

Securing an adequate number of grower members

Refusal of handlers to bargain (security recognition)

Coming to an agreement with handlers

Securing market infbrmation

Other (please specify)
 

In bargaining, who presents the association position

Bargaining committee

General manager or executive secretary

Commodity division manager

Special negotiator

Other (please specify)
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a) Who makes final decisions on whether to accept or reject terms

of trade?

 

b) What process is involved here?
 

 

Please rank the following kinds of information in terms of their

importance for use in planning and conducting bargaining activities.

(1 is most important, 2 is second most important, etc.)

Projections of production, consumption, and "market clearing“

price levels

Processor cost

Producer costs

Investment plans by processors (locally or elsewhere)

Substitute procurement markets for processors

Substitute market for producers

Public opinion

Alternative crops for producers

Other (please specify)
 

What sources of information do you find most important? (Please

rank:

0
O

O
I

O
O

O

1 is most important, 2 is second most important, etc.)

Professional research personnel employed by association

Government publications

University and extension publications and personnel

Other farm organizations (please specify)
 

Contact with handlers to assess their needs

Private consultants

Other trade journal (please specify)
 

Other (please specify)
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What kind of important information is most difficult to secure?

 

 

How would you characterize the bargaining process in terms of the

relationship between association and processors? (You may check

more than one.)

Adversary relationship with considerable conflict

Tough, but with mutual respect and acceptance

Dominated by growers

Dominated by processors

The ability to bluff and "drive a hard bargain" is more

important than a well-documented case.

The party with a carefully researched and well-documented

case has the bargaining advantage.

Other (please specify)
 

(Please feel free to expand on your response.)f'

 

 

What have been the major obstacles to effective bargaining by your

association? (Rank 1 as the greatest obstacle, 2 as the second,

etc.)

1. Failure of members to work together and support association.

Lack of bargaining experience

Lack of market information

Lack of recognition by handlers

First handlers create incentives for non-member growers

not to join the association. (How?)
 

 

6. Failure to attract new members

7.. Bargaining rules and unfair practices are not enforced.

(Which ones?)
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8. Bargaining legislation is inadequate

9. Lack of control over the volume produced

10. Growers have unreasonable expectations

11. Processors have too many alternatives source of supply

12. Other (please specify)
 

 

III. Farm Bargaining and Food System Performance

1. Please rank the areas in which the association has benefited most

from bargaining. If there has been no benefit, leave the box blank.

(As before, 1 is the greatest benefit, 2 is the second greatest,

etc.)

1. Increased prices received

2. Stabtlized prices received (relatively stable from year to

year

3. Secure reliable markets

4. Grading standards are consistent

5. Higher returns when products are high in quality--quality

differences are reflected in prices

6. Standarized contracts

7. Planting and harvesting times are coordinated with handlers

and other growers

8. Growers are rewarded for particular handling and cultural

practices

9. Inputs or credit on inputs are more easily acquired

10. Shorter settlement period

11. Other (please specify)
 

2. Have your bargaining activities led to any adjustments in member

cropping patterns?_

1. Yes

2. No
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If yes, were these changes

1. Increased plantings of this commodity

2. Decreased plantings of this commodity

3. Changed location of planting (different grower distribution

of planting)

4. Changed time of planting

5. Other (please specify)
 

 

a) Has the amount of unharvested or "passed" acreage on member

farms been reduced as a result of bargaining?

1. Yes

2. No, it has been increased.

3. No, it has not changed.

b) If 1 or 2, how would you describe the extent to which this has

occurred?

 

What is your best estimate of the percentage change in the volume

produced by members since the beginning of bargaining?

% 1. Increase % 2. Decrease % 3. No change

a) Have there been shifts in decision control as a result of the

bargaining arrangement? (i.e., a change in whg_makes particular

decisions.)

1. Yes

2. No

b) If yes, indicate what decisions have been affected and how

decision control has shifted.

When to plant

Seeds to plant

Whether to spray or dust

When to spray or dust



364

5. Quantity to plant

6. When to harvest

7. Other (please explain)
 

c) If yes, to whom has this control shifted?
 

a) Has your association ever failed to agree upon terms with

first handlers?

1. Yes

2. No

b) If yes, what precipitated this failure, and how were productive

relations restored?

 

 

a) Have new handling procedures or marketing patterns developed as

a result of your bargaining efforts?

1. Yes

2. No

b) If yes, please describe them briefly and indicate the effect,

if any, on costs, quality, returns, etc.

 

 

 

What complaints are most frequently voiced by members regarding the

operation and effectiveness of the bargaining association? (Rank

the complaints as 1, most frequently voiced; 2, second most

frequently voiced, etc.)
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What compliments have been most frequently voiced by members

regarding the operation and effectiveness of {he association?

(1 is most frequent, 2 is second most frequent, etc.)

 

 

Higher prices

More stable prices

Grower is rewarded for improved handling and other aspects

of quality he can control

Marketing costs are reduced

More of the product is sold, less wasted

Timing of marketing is more certain

Facilities for hauling are provided

Prices are determined in advance of production period

Other (please specify)
 

In what ways do non-members benefit from your association's bar-

gaining

O
O

O
O

0

activities?

Price increases through our bargaining strength

Price increases through our efforts to reduce acreage

Handlers give non-members preferential treatment

Non-members get same prices and don't pay marketing fees.

Other (please specify)
 

 

What complaints are most frequently voiced by processors regarding

your bargaining activities?
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In what ways have both growers and processors benefited from

bargaining activity?

Quality and variety are more in line with market demands

Increased quality control-reduced product loss

Assembly efficiency 1

Improved information about mutual needs and problems

Stability of prices and quantities exchanged

.
O

O
O

O
C

Other (please specify)
 

 

What are the most important and/or difficult lessons regarding

bargaining for new participants to learn?

for members
 

 

for processors
 

 

Organizational characteristics and legal environment

a) Is your cooperative affiliated in any way with other coopera-

tives? (e.g., Farm Bureau, a federation, etc.)

1. Yes

2. No

b) If yes, please identify the other cooperatives and indicate

the nature of the affiliation

 

 

 

If your answer to IV 1. was yes, please identify the services re-

ceived from that affiliation.

1. Market information

2. Technical information
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Credit

Legal services

Coordination of marketing effort

Source of agricultural inputs

Pricing recommendations

Other (please specify)
 
 

a) Do you bargain under state legislation?

1. Yes

2. No

b) If yes, has that legislation ever been challenged in court?

1. Yes

2. Not to my knowledge

c) If you answered yes to 3b, when was the challenge brought, in

what court, and what were the major charges?

 

 

a) Do you anticipate the introduction of new legislation in your

state within the next year?

1. Yes

2. No

b) If yes, what major challenges do you expect that legislation

to face?
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During the last decade, considerable interest in state legislation

to facilitate farm bargaining has been expressed. The following

are among the pr0posed provisions for such legislation. Your

reactions to these proposed provisions are needed. Please read

each provision, its explanation, and then indicate whether you would

oppose it or support it, and whether you would find it politically

feasible to enact. Your assessment of growers' and processors'

views is also desired. Therefore, please indicate whether, in

your opinion, a majority of growers and handlers would favor

the provision. In each of the following cases, an explanation of

your answer would be helpful, although not essential.

Provision A: ,To define the failure to bargain in good faith as

an unfair practice subject to penalty of law.

 

Explanation: If it can be shown that a party to bargaining made no

serious attempt to reach a mutually beneficial agreement, that party

would be subject to a fine.

(Please check 1 or 2 ggg_3 or 4 ggg_5 or 6 ggg_7 or 8.)!

I would favor provision A.

I would not favor provision A.

I believe the provision i§_politically feasible.

I believe the provision is not politically feaSible.

I believe that a majority of growers would favor the

provision.

 

I believe that a majority of growers would not favor the

provision.

I believe that a majority of handlers would favor the

provision.

 

I believe that a majority of handlers would not favor the

provision.

 

Reason:
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Provision B: To establish a procedure by which to accredit associa-

tions of growers as sole, exclusive agents for all growers wishing

to bargain collectively with processors.

 

Explanation: Growers wishing to bargain collectively may make

agreements to do so only through the accredited association, al-

though they would also be free to deal with processors on an

individual basis. Processors would be obliged to bargain in good

faith with the accredited association.

(Please check 1 or 2 ggg 3 or 4 ggg_5 or 6 ggg_7 or 82_

l. I would favor provision B.

2. I would not favor provision B.

3. I believe the provision j§_politically feasible.

4. I believe the provision is not politically feasible.

5. I believe that a majority of growers would favor the

provision.

 

6. I believe that a majority of growers would not favor the

provision.

 

7. I believe that a majority of handlers would favor the

provision.

 

8. I believe that a majority of handlers would not favor

the provision.

 

Reason:
 

 

 

Provision C: To provide that all growers,members and non--members

alike, who fall within a designated group (a bargaining unit), must

market their products through or at the direction of the accredited,

exclusive agent association. This assumes that the association

is "elected" by the growers to represent them.

Explanation: Unorganized growers typically benefit from the bar-

gaining efforts of organized growers. This creates an incentive

for growers not to join an association and hampers organizational

efforts. Th1sprovision would eliminate this incentive without

obligating growers actually to become members of the association.

Associated with the provision would be some measure to limit the

number of growers so obliged. For example, non-commercial growers

and growers of commodities for fresh use would not logically

market through an association dealing with processors.
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(Please check 1 or 2 ggg_3 or 4 ggg 5 or 6 33g_7 or 8.)

 

 

 

 

1. I would favor provision C.

2. I would not favor provision C.

3. I believe the provision j§_politically feasible.

4. I believe the provision is not politically feasible.

5. I believe that a majority of growers would favor the

provision.

6. I believe that a majority of growers would not favor the

provision.

7. I believe that a majority of handlers would favor the

provision.

8. I believe that a majority of handlers would not favor

the provision.

Reason:
 

 

 

Provision D: Four different kinds of authority could be used

to implement and administrate the legislation. They would accredit

associations, define bargaining units, receive complaints, conduct

investigations, etc.

 

l. A board appointed by the governor and composed of growers and

public representatives (neither growers nor processors).

2. A board appointed by the governor and composed of a balanced

number of growers and processors, as well as an odd number of

public representatives.

3. A board appointed by the governor and composed entirely of

public members.

4. An administrator (director of agriculture or other appointed

official).

(Please identify the kind of authority you believe would be

preferred by each of the following. Do so by marking l, 2, 3, or

4 next to each of the following categories.

1. I prefer

2. I believe the voting public would prefer
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3. I believe growers would prefer

4. I believe processors would prefer

Reason:
 

 

 

Provision E: To provide compulsory mediation for accredited

associations and processors who fail to reach an agreement by 30

days before the beginning of the commodity's customary marketing

period.

 

Explanation: Mediation is the use of a third party to listen to

opposing positions, offer advice, and suggest alternatives which

may facilitate an agreement. His recommendations are not binding.

(Please check 1 or 2 Egg_3 or 4 ggg 5 or 6 ggg_7 or 8.)

I would favor provision E.

I would not favor provision E.

I believe the provision j§_politically feasible.

I believe the provision is not politically feasible.

I believe that a majority of growers would favor the

provision.

 

I believe that a majority of growers would not favor the

provision.

 

I believe that a majority of handlers would favor the

provision.

 

I believe that a majority of handlers would not favor

the provision.

 

Reason:
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Provision F: To employ compulsory, binding arbitration as a means

of reso1ving disputes between negotiating parties failing to

reach an agreement by the first day of the marketing period.

 

Explanation: An arbitration panel composed of equal number of

growers and processors and a chairman acceptable to both sides

would investigate the bargaining record and relevant facts.

It would then impose binding terms of trade on bargaining parties.

(Please check 1 or 2 ggg_3 or 4 ggg_5 or 6 ggg_7 or 8.)

 

 

 

 

1. I would favor provision F.

2. I would not favor provision F.

3. I believe the provision j§_politically feasible.

4. I believe the provision is not politically feasible.

5. I believe that a majority of growers would favor the

provision.

6. I believe that a majority of growers would not favor the

provision.

7. I believe that a majority of handlers would favor the

provision.

8. I believe that a majority of handlers would not favor the

provision.

Reason:
 

 

 

Provision G: To require that the arbitration settlement committee

choose between the last offers of each party in making its decision.

 

Explanation: This has been suggested as a means to provide an

incentive for each party to make reasonable offers so as to avoid

arbitration or, in the case of arbitration, to stand a good

chance of having their terms accepted.

(Please check 1 or 2 ggg_3 or 4 ggg_5 or 6 ggg_7 or 8.)

1. I would favor provision G.

2.. I would not favor provision G.
 

3. I believe the provision i§_politically feasible.
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4. I believe the provision is not politically feasible.

5. I believe that a majority of growers would favor the

provision.

 

 

6. I believe that a majority of growers would not favor the

provision. -

7. I believe that a majority of handlers would favor the

provision.

 

8. I believe that a majority of handlers would not favor the

provision.

 

Reason:
 

 

 

Provision H. To permit associations or processors to exercise an

option to elect out of bargaining with their opposites at any time

prior to the 30 day before the marketing period.

 

Explanation: This would provide participants with a means of

avoiding binding arbitration if, on the basis of preliminary nego-

tiations, it appears that no mutually acceptable agreement can be

worked out.

(Please check 1 or 2 ggg_3 or 4 ggg_5 or 6 ggg_7 or 8.)

I would favor provision H.

I would not favor provision H.

I believe the provision jg politically feasible.

I believe the provision is not politically feasible.

I believe that a majority of growers would favor the

provision.

 

I believe that a majority of growers would not favor the

provision.

 

I believe that a majority of handlers would favor the

provision. -

 

I believe that a majority of handlers would not favor the

provision.
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Reason:
 

 

 

Provision I: To provide that processing cooperatives, as handlers,

would not be subject to the provisions of the bargaining law.

 

Explanation: This would prevent grower members of the processing

cooperative from having to bargain with the cooperative to which

they belong and sell.

(Please check 1 or 2 ggg_3 or 4 ggg_5 or 6 ggg_7 or 8.)

I would favor provision I.

I would not favor provision I.

I believe the provision j§_politically feasible.

I believe the provision is not politically feasible.

I believe that a majority of growers would favor the

provision.

 

I believe that a majority of growers would not favor the

provision.

 

I believe that a majority of handlers would favor the

provision.

 

I believe that a majority of handlers would not favor the

provision.

 

Reason:
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INTERVIEW QUESTIONNAIRES



OMB No. 40-576006

APPENDIX C Exp. Date 4-30-77

Questionnaire for Interviews with Bargaining Association Managers

INTRODUCTION
 

The interviewer will have introduced himself to the person to be inter-

viewed by telephone prior to the interview itself. In securing the

interview, the interviewer will indicate,

1) the purpose of the research (in simple terms, to learn what the

effects of different bargaining laws are),

2) the reason for coming to the association manager (he is in the best

position to answer these questions), and that

3) the results of the research will be passed on to the association.

A. Descriptive and Operational Information on Bargaining

1. For what commodity do you bargain?
 

2. For how long has your association bargained?
 

How many members does your association have?
 

p
o
o

How many non-member growers sell to the same handlers as does

your association? (estimate)
 

5. How many of your members (if any) belong to processing cooperatives?

 

6. How many of your members (if any) are subsidiaries or affiliates of

firms which are primarily non-farm firms?
 

7. In what states and which counties are your growers located?

(Which counties are the greatest production regions?)

8. Please indicate the names of the firms with which you bargain and

the share (by dollar volume) done with each.

Firm Name % of total bargained sales

  

 
 

 
 

100%
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.
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How do each of these firms utilize the commodity?

What is your best estimate of your bargained, dollar share of these

firms purchases?

00 your growers sell to any processing cooperatives?

Are there any local processors with whom you do not deal? (if yes,

why not?)

For what kinds of contracts do you bargain? ("master," "approved,"

pre or post-production, written or verbal contract)

For what kind of price do you bargain? (Fixed, formula, other)

What physical handling of the product is performed by growers?

What physical handling of the product is performed by processors?

Does your association organize to bargain by plant or by firm?

Information collected (production, consumption and price projec-
 

tions, costs, investment plans, alternative markets, public

opinion, alternative crops, other).

What information is most important?

What information is most difficult to secure?



21.

22.

23.

24.

25.

26.

27.

28.
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What "rules of thumb" or other guidelines are used in implementation

of plans to bargain? Example: One bargaining association used the

"rule of thumb“ that 40% of a processor's price increase can be

bargained away from him.

Who proposes specific bargaining objectives? (bargaining committee,

general manager, or exec. secretary, commodity division manager,

members-at-large)

Who determines which objectives will be pursued?

Who decides whether terms of trade will be accepted?

Who represents handlers in the bargaining process?
 

What are the key dates in the bargaining year (bargaining personnel

selection, when they work, when handlers are contacted, when

bargaining ends, planting, harvesting, crop estimates)?

What are the approximate dates of key events in the bargaining

year? (bargaining personnel selection, when they work, when

handlers are contacted, when bargaining ends, planting, harvesting,

crop estimates)?

____bargaining personnel selection ____planting dates

.___gwhen preparations are made ____harvesting dates

____when handlers are first contacted ____crop estimates

___when bargaining begins __other

when bargaining ends

What are the major issues in bargaining sessions?

Which of these issues are hardest to resolve?



29.

30.

31.

07‘

Which of these issues are most important to members?

Ues the items in this list to prompt respondent after initial
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responses to 27, 28, 29.

Have you ever failed to secure an agreement with handlers?

yes, when and under what circumstances?)

_
.
a
_
_
|
_
.
a

N
H
O
Q
m
N
m
m
-
w
a
d

Price

Premiums and discounts

Time of payment

Quality standards

Quality measurement procedures

Delivery schedules

Provision of containers

Provision of (cost of) seeds

'Provision of transportation

Weighing procedures

Raw product handling procedures

Quantity of product

a. by acre

b. by quantity of output

Bypassed acreage

Length of contract

Responsibilities and rights during production

Proces for provision on production inputs (other than seeds)

Spraying and dusting

Planting time

Harvesting time

Use of irrigation equipment

Other (please specify)
 

In either case

a) How did your association respond?

b) How would you respond?

c) How did the handlers respond?
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or d) How would you expect them to respond?

Examples: Grower: discontinue or reduce production, seek alternative

outlets, custom process, leave in field. Handlers: re-

duce production, process elsewhere, ship in from elsewhere.

B. Association Objectives and Factors Affecting Their Achievement

1. What are the major objectives pursued by the association? (assured

markets, stable prices, higher prices, expanded markets, expanded

membetship, better market information, higher grower incomes,

other

2. Please rank these objectives in terms of their priority.

3. What are the most important achievements of the association?

(higher prices, stable prices, secure markets, grading standards

consistent, quality differences are reflected in prices, harvesting

times are coordinated with growers and handlers, growers are re-

warded for specific cultural and handling practices, credit is more

easily acquired, settlement period is reduced, others)

4. To what specific factors do you attribute your successes? (explain)

5. In what ways are you disappointed with the performance of your

association?

6. To what factors do you attribute your difficulties in this regard?

(lack of member support, lack of bargaining experience, lack of mar-

ket information, no recognition by handlers, discrimination against

grower members, inability to attract new members, unfair practice

legislation is not enforced, bargaining legislation is inadequate,

no supply control, growers expectations are unreasonable, etc.)



7. What have been the effects of bargaining upon the following?

a)

b)

C)

d)

e)

f)

9)

Contracts used (pre-post production, master-approved, written-

380

verbal, none)

Terms discussed

_
_
J
d

N
—
l

.
.

Production (e.g., cropping patterns), harvesting (e.g., passed

_
a

O
t
o
o
o
w
m
c
n
-
w
a
—
I Price

Premiums and discounts

Time of payment

Quality standards

Quality measurement procedures

Delivery schedules

Provision of containers

Provision of (cost of) seeds

Provision of transportation

Weighing procedures

Raw product handling procedures

Quantity of product

a. by acre

b. by quantity of output

Bypassed acreage

Length of contract

Responsibilities and rights during production

Prices for provision on production inputs (other than seeds)

Spraying and dusting

Planting time

Harvesting time

Use of irrigation equipment

Other (please specify)
 

acreage), handling responsibilities.

The distribution of risk (e.g., use of formal pricing, ownership

of specialized equipment, other).

Price levels.

Production levels.

Production practices.



381

h) Handling procedures.

i) Behavior of handlers.

8. What complaints about bargaining have been issued by processors?

9. What favorable comments are issued by processors?

C. Questions Relating to the Manager's Insights Regarding Needed

Legislation and the Effects of Proposed Laws.

1. On the basis of your experience with bargaining associations, what

changes (if any) would you recommend for state or federal bargaining

legislation?

2. For what reasons would you recommend these changes?

3. What would be the effects of such changes on the items listed in

B-7?

4. What would be the reactions of manager, member and non-member

growers, handlers, and other parties to the following rules?

a) A rule which makes it an unfair practice for processors of

agricultural products to refuse to bargain with cooperative

bargaining associations if some portion of their members have

established a prior course of dealing with that processor.

b) A rule like that in "a" which includes the same obligation for

grower associations.

c) A provision by which funds are provided to create a board to

receive, investigate, and act upon complaints of unfair

practices.





d)

9)

h)
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A rule-establishing board empowered to accredit particular

associations as "exclusive agent" cooperatives which would be

the sole bargaining agents for growers within some formally

defined bargaining unit. (e.g., plant firm, geographic area).

A rule compelling associations and handlers to accept mediation

if they fail to reach an agreement within some Specified period

of time in the marketing period.

A rule which obligates all members of a bragaining unit to mar-

ket their products through or at the direction of the bargaining

accredited "exclusive agent."

A rule compelling growers and processors which fail to reach

an agreement by some specified date in the marketing year to

accept binding arbitration.

A rule providing that production of grower members of proces-

sing cooperatives which is contracted to the processing cooper-

ative and that produced by handlers for their own processing

use are excluded from the provisions of the law.

 

0. Existing and Proposed Bargaining Legislation. (Specific questions

will yary by state. The interviewer has studied individual state

laws.

1.

2.

What have been the effects of specific provisions of the state

legislation. (positive, negative:)

What specific modifications would you recommend?



APPENDIX D

PERSONS INTERVIENED AND
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APPENDIX E

De Horn Analysis of Pro-Fac-Curtice-Burns Relationship

Department of

Attorney General

MEMORANDUM

TO: Thomas J. Moore, Administrator August 5, 1975

Agricultural Marketing and Bargaining Board

Michigan Department of Agriculture

FROM: Jon M. DeHorn

Assistant Attorney General

RE: Request of Pro-Fac for Exclusion from 1972 PA 344
 

Pro-Fac Cooperative, Inc. and Curtice-Burns, Inc. have requested an

exclusion from the Agricultural Marketing and Bargaining Act, 1972 PA 344.

The Act provides for the exclusion of "any quantity of the agricultural

commodity contracted by producers with producer owned and controlled pro-

cessing cooperatives." MCLA 290.707; MSA 12.94 (107). The response to

Pro-Fac's request turns upon whether the intricately interrelated cor-

porate structures of Pro-Fac and Curtice-Burns afford to Pro-Fac's

Michigan producer-members sufficient control of the cooperative so as to

qualify Pro-Fac Cooperative, Inc. as a producer owned and controlled

processing cooperative. If so, the Act clearly requires that the re-

quested exclusion be granted, and, conversely, if not, the request must

be denied. The purpose of this memorandum is to investigate the facts

and documents related to this request and advise whether, as a matter

of law, the exclusion must be granted. Throughout this investigation,

its focus will be whether the scheme involving Pro-Fac and Curtice-Burns

is genuine or is instead a veiled attempt by a large out-of-state

processor to evade the Act and its beneficial effects.

 

Historically, the agricultural industry in Michigan has been comprised

mainly of individual and family producers and numerous small-scale,

Michigan-owned processors. Michigan Fruit Canners, Inc. was such a

processor. In recent years, however, a trend toward larger, conglomerate

processors has been noted, with a resulting economic imbalance to the

agricultural industry. The Agricultural Marketing and Bargaining Act,

1972 PA 344, was enacted by the Michigan Legislature in an effbrt to

redress that imbalance. The Act requires farmers to band together for

bargaining purposes and also requires that the processing industry

negotiate with the authorized bargaining representative of the producers.

To say that this requirement to bargain has been unpopular with the

processing industry is to understate the case, but this unpopularity with

processors was certainly predictable, given the purposes of the Act.

What was also predictable was that fertile minds in the processing
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equipment formerly operated by Michigan Fruit Canners for approximately

$5,800,000 and leased those facilities back to Curtice-Burns. Pro-Fac

has since attempted to recruit members in Michigan, no doubt using

the proceeds from the sale of its stock to its members to meet its

obligations to Curtice-Burns for the purchase of Michigan Fruit Canners'

assets.

It is obvious from these facts that Pro-Fac would not have come to

Michigan and would not have requested an exclusion from the Act

without Curtice-Burns' prior involvement here. The impact of this

observation on the exclusion request will be discussed below.

LEASE

There is no doubt that the transaction between Pro-Fac and Curtice-Burns

involving the purchase of the assets of Michigan Fruit Canners is a sale

and lease-back arrangement. The terms of the lease must be scrutinized,

then, to determine whether the Michigan producer-members of Pro-Fac

really own the processing cooperative or whether their ownership is

merely a facade.

As annual rental, Curtice-Burns pays a sum equal to: the total annual

depreciation; all taxes, charges for water, and assessments against

the premises; the cost of insurance; and interest on certain promissory

notes held by third parties. There is no allowance in the rental pay-

ment for "profit;' thus, Curtice-Burns, by covering only Pro-Fac's

costs, is paying no more than if it owned the facilities.

The lease also provides Pro-Fac with the right to terminate the lease

if certain specified events of default occur. Termination, however,

triggers Curtice-Burns' right to purchase the facilities at book value.

Again, there is no allowance made for "profit" to Pro-Fac. The lease,

then, is atypical in that it does not assure the landlord control and

return on investment. Not only is there no return on investment, but

also the portion of the rental which covers depreciation reduces book

value, with the result that, in the event cooperation between the‘

parties becomes impossible, Curtice-Burns holds the power to divest

Pro-Fac of the faciliites and at a very favorable price. Clearly,

Curtice-Burns holds the upper hand. Rental of the facilities costs

Curtice-Burns no more than if it owned them.

The lease does, however, provide the following significant indicia of

ownership in Pro-Fac. At the expiration of the original ten-year term,

Curtice-Burns has a right of renewal for two five-year terms, but the

rental may be changed at the request of either party. If agreement

cannot be reached, the dispute is subject to arbitration before a

three-member panel. Furthermore, at the expiration of the term and
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all renewals, the premises and equipment are to be surrendered and

delivered to Pro-Fac in good repair and condition, with the exception

of tenant-added property, which Curtice-Burns may remove.

The conclusion to be derived from examining the lease is mixed. The

arrangement provides no return to the landlord and permits divestiture

by the tenant of the landlord's interest at book value if Pro-Fac

evicts or otherwise terminates its relationship with Curtice-Burns.

Standing alone, this would indicate that the facilities are processor-

owned; however, the termination and expiration provisions would indi-

cate the opposite. That there is any question regarding ownership

militates against granting the exclusion request.

Even if there were no doubt that Pro-Fac owns the processing cooperative,

there would still be a question whether ownership by Pro-Fac is

sufficient or whether only ownership by Michigan producers satisfies

the intentions of the Legislature as expressed in the Act. Those who

seek the exclusion as producers must own and control the processing

facilities. Pro-Fac has several hundred members in several states.

To say that "Pro-Fac owns" is to say that all of these members wherever

situated own. This is far afield from the situation contemplated by

the Legislature in enacting 1972 PA 344. In attempting to stabilize

the agricultural industry in this state, the Legislature mandated

certain activities. Recognizing that stability could also be

achieved by permitting Michigan producers to form processing coopera-

tives, the Legislature permitted these organizations to form.

Stability in Michigan's agricultural industry is not promoted in

accord with legislative intent by a processing cooperative with head-

quarters in New York, with members in many states, and with only a

minority of its members in Michigan.

LOAN AGREEMENT
 

A second contractual aspect of the relationship of Pro-Fac and Curtice-

Burns is embodied in the loan agreement. Under this agreement, Pro-Fac

has agreed to lend to Curtice-Burns for working capital all funds of

Pro-Fac not immediately needed for its own operations. There are three

sources for these funds: the proceeds received from the issuance of

Pro-Fac's capital stock; the proceeds received from loans to Pro-Fac

from the Springfield Bank for Cooperatives or other sources; and funds

due Pro-Fac members but retained by Pro-Fae. Interest is paid only on

the preferred stock of Pro-Fac and on the bank loans to Pro-Fac; no

interest is paid on funds due Pro-Fac members, which funds are conver-

tible into preferred stock. The preferred stock earns dividends of not

less than 6% nor more than 8%, as determined by the board of directors.

All funds lent by Pro-Fac to Curtice-Burns are repayable, with

interest as specified below, either at termination of the agreement or
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at such earlier time as is desired by either party. Pro-Fac's right

to recall funds is, however, limited to funds sufficient to meet its

requirements in conducting its business, which provision leads one to

ask "what business": Pro-Fac has no employees or independent

operation. The interest Curtice-Burns pays on the proceeds from the

preferred stock is equal to that charged by the Springfield Bank for

Cooperatives on term loans to Pro-Fac. Curtice-Burns also pays Pro-Fac

interest on proceeds from bank loans at the rate charged by the bank.

Capital contributed by Pro-Fac's producer-members and that borrowed

from banks, then, is lent to Curtice-Burns, enabling it to operate

One must wonder why Curtice-Burns does not obtain all bank loans for

itself directly. The conclusion suggested by this arrangement is that,

were Curtice-Burns to do so, it would be much more difficult to argue

that the processing operation is producer owned and controlled. What

emerges from the loan agreement, then, is a feeling that a facade of

producer control is being maintained.

MANAGEMENT AGREEMENT
 

As has already been noted, the Act contemplates producer ownership ggg_

control of the cooperative. A third contractual arrangement--the

management agreement--provides that all operations of Pro-Fac, including

supervision and management of its business and properties, are handled

by Curtice-Burns under the policy direction of the Pro-Fac board of

directors. For the purpose of carrying on the cooperative's business,

Curtice-Burns has possession of all of the real and personal property,

money, and all other assets of Pro-Fac and, in return, has agreed to

pay all costs and expenses of the business. Control over the operations

by Pro-Fac's board of directors derives from two features of this

agreement: Pro-Fac's officers and directors are afforded free access

to all relevant books and records and may request desired operating

and financial statements; and the delegation of authority to Curtice-

Burns is limited by the general policies formulated and approved by

the board and is limited to matters in the ordinary course of business.

Matters which, by reason of their size or nature, are not in the ordinary

course of business require consultation with Pro-Fac's board.

Any control that Pro-Fac has over the processing of its members'

products, then, is vested in its board of directors. An inquiry into

the structure of the board is thus relevant to a discussion of control

of the cooperative. According to Article III of the By-Laws of Pro-Fac

Cooperative, Inc., the board shall consist of not less than eleven nor

more than fifteen members. With the exception of one director repre-

senting Curtice-Burns, Inc. and one director representing Agway, Inc.,

the membership of the board is elected at annual meetings of the members

of the cooperative. Although the presence of the two directors
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representing Agway and Curtice-Burns contributes to a surmisal that the

processor is the moving force rather than the producers, clearly

the majority of the board is drawn from the producer-members of the

cooperative. Presumably, then, the board stands ready to exercise the

control prerogatives that the management agreement affords to it. Two

questions flow from this observation: are the prerogatives given to

the board a true basis for the exercise of control; and, if so, how

does the board exert this control.

There is noting within the bounds of the management agreement to

suggest that the board lacks the power to exercise general policy

control. The provisions noted above are rather typical of statements

describing the powers of boards of directors and are a sufficient

basis for an alert and aggressive board to exercise general policy

control. As long as the working relationship between the Pro-Fac

board and Curtice-Burns is smooth and there are no disputes, the question

of how the board exerts control is abstract and unimportant. But the

possibility of disputes is real: Curtice-Burns' employees are not

employees or agents of Pro-Fac. Where a dispute arises, potential

problems will also arise. Pro-Fac and Curtice Burns are represented by

the same counsel. In the event that the Pro-Fac board should need the

advice of counsel in attempting to exercise its power of control over a

fractious Curtice-Burns management, that advice cannot be impartially

rendered, particularly as Curtice-Burns is clearly the more important

client. If litigation must be brought in order to achieve control, this

cannot be accomplished. Without the prospect of forceful legal repre-

sentation unhampered by conflicting interests, provisions for exercise

of control are rendered meaningless in the face of discord.

There is an additional control issue here. Even if the Pro-Fac board

were deemed able to control the processing cooperative, the distinct

nfinority status of the Michigan members in Pro-Fac demands a conclu-

sion that the control being exercised by the Pro-Fac board would not

necessarily reflect the wishes of the Michigan membership and could

easily be against their wishes. Such a result makes the entire scheme

incompatible with the Act, which was intended to benefit the agricul-

tural producers of this state. If the Michigan producers in Pro-Fac's

membership cannot contrOl Pro-Fac--and they cannot, realistically--then

it is impossible to argue that Pro-Fac is producer controlled,

within the meaning of that term as contemplated in the Act.

MARKETING AGREEMENT
 

Other control issues are raised by the marketing agreement concluded

between Pro-Fac and Curtice-Burns. Under the terms of this agreement,

Pro-Fac agrees to sell and deliver and Curtice-Burns agrees to accept

and pay for crops in the amounts set forth in the profit plan adopted
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annually by the boards of directors of the two parties. The purchase

price is the "commercial market value" of the crops, plus a share of

the earnings or minus a share of the losses of Curtice-Burns from the

sale of Pro-Fac products and from the sale of products not purchased

from Pro-Fac. The "commercial market value" is determined by employing

any of a sequence of four methods enunciated in this agreement. On its

face, this plan appears well-conceived and likely to be successful

in determining the price to be paid. 0n closer inspection, however,

a problem involving control arises. The last resort provided for

determining "commercial market value" is the submission of the dispute

for binding arbitration to a three-member committee consisting of the

Chairman of the Board of Curtice-Burns, the President of Pro-Fac,

and, most notably, the General Manager of Pro-Fac, who, as it happens,

is also Senior Executive Vice President and a Director of Curtice-Burns.

Assuming arguendo that resort to binding arbitration becomes necessary,

Curtice-Burns has the votes on the binding arbitration committee to

determine the "commercial market value" to be paid to Pro-Fac members.

Coupling this arbitration-control feature with the delivery-payment

timetable (the producer receives a first partial payment based on the

estimated “commercial market value" thirty days after delivery of his

crop with final determination and payment occurring in July of the year

following delivery). it becomes evident that, where a dispute arises

over price, the producers lack the bargaining option of witholding

product. They have long since delivered their crops to the processor

before they learn, with dismay, that the "commercial market value" has

been determined by arbitration and is unsatisfactory, in their judgment.

In determining the most important detail inihe whole complex arrange-

ment--the price to be paid for crops produced--the producers are con-

ceivably at the mercy of their processor, the majority of whose voting

stock is owned and the majority of whose directors are chosen, not by

Michigan producers or even by the Pro-Fac membership but by Agway, a

huge agricultural cooperative with over 110,000 members and annual sales

of nearly a billion dollars. While the discordant scenario just

described may appear unlikely, it is nevertheless possible, and its very

possibility raises the specter of processor control over what is

supposed to be a producer-controlled processing cooperative. In a

processing cooperative truly producer owned and controlled, there would

be no srangling over prices and there would be no need for elaborate

mechanisms to avoid or settle disputes over prices between the processor

and the producers: disputes of that kind could not arise. That such

mechanisms are deemed necessary here--and really are necessary here--is

further evidence of Pro-Fac's lack of control over Curtice-Burns.

More evidence in the marketing agreement of Pro-Fac's lack of control

is that Curtice-Burns is given "sole discretion" in determining in what

form the finished products shall appear for marketing. In a producer-

controlled cooperative, it might not be unusual for this important
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determination to be subject to processor discretion in conjunction with

the producers, but never would this decision be made totally without

producer input.

 

 

Still more evidence in the marketing agreement of Pro-Fac's lack of

control concerns the allocation of net earnings or losses. One of the

indicia of ownership of an enterprise is the right to enjoy the

profits that might result from its operation. In this agreement, the

producers are not entitled to receive more for their crops than the net

proceeds obtained from sale of the finished product after deduction

of related processing, marketing, and other operating costs of Curtice-

Burns. Thus, if the net proceeds are less than commercial market value,

the aggregate payments to Pro-Fac are less than commercial market value

of the raw products delivered to Curtice-Burns and are limited to the

amount of the net proceeds. If the net proceeds from sales of

finished products exceed commercial market value, then the resultant

earnings are divided on the basis of the respective contributions by

Curtice-Burns and Pro-Fac to the overall equity invested by the two

companies. This latter arrangement-—dividing net proceeds in excess of

the commercial market value--coupled with the objectionable procedure

for determining commercial market value discussed above can result in

the following situation, incompatible with the notion of producer

control: lowering the commercial market value paid to producers in-

creases the amount but not the percentage Curtice-Burns receives. One

would expect that, in a producer owned and controlled cooperative,

decreasing the costs of the enterprise would increase the total return

to the producers. But here, decreasing the major cost to the pro-

cessor, farm produce, would increase the size of Curtice-Burns' share

of total profits while decreasing the producers total return.

CONCLUSION
 

This examination of the purposes for the enactment of 1972 PA 344 and of

the four agreements defining the relationship between Pro-Fac and Curtice-

Burns demands a conclusion that the proposed operation is not a Michigan

"producer owned and controlled processing cooperative," within the mean-

ing of that term contemplated by the Legislature. Further, the possibi-

lity of discord exists, and, under the terms of the agreements, in a

pitched battle, Curtice-Burns can be the victor, if it chooses to be.

In a cooperative truly characterized by producer control, this result is

inconceivable. We must conclude that Curtice-Burns is the dog and Pro-

Fac is the tail, and not even a Michigan tail at that. Pro-Fac and

Curtice-Burns are Clearly entitled to operate in Michigan, but they must

do so without benefit of an exclusion from 1972 PA 344.

JMDzsa
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APPENDIX F

Stuckman Summary of Activity Under Michigan Bargaining Law

A Review of P.A. 344

The Michigan Agricultural Marketing Bargaining Act

The Michigan Agricultural Marketing and Bargaining Act, Act No. 344 of

the Public Acts of 1972, was passed by the Michigan Legislature in 1972,

signed by the Governor on January 9, 1973, and became effective on March

30, 1973. Major amendments in the Michigan Legislature to the bill,

S. 1225 and House Substitute for S. 1225, were the limitation of eligible

agricultural commodities to "perishable fruits and vegetables" and an

expiration date of September l, 1976.

SCOPE

This comprehensive farm bargaining legislation provides for: the rights

of farmers to organize for bargaining purposes; establishes a five-member

Agricultural Marketing and Bargaining Board appointed by the Governor to

administer the act; permits the establishment of bargaining units on the

basis of utilization of acommodity, minimum size of producers to be

included, and geographic area of the state; associations may become

accredited upon application to the board if they meet certain standards,

the primary one is having more than 50 percent of the production and more

than 50 percent of the producers in a bargaining unit as members;

processors must recognize accredited associations and bargain with them

in good faith; accredited associations represent all producers in a

bargaining unit, both members and non-members; all producers must pay

marketing service fees to an accredited association; and provides for

mediation and arbitration.

ADMINISTRATION
 

Members of the Agricultural Marketing and Bargaining Board are Chairman

James Shaffer, East Lansing; First Vice Chairman John Babcock, Hartford;

Second Vice Chairman Berry Brand, Sparta; Secretary Clara McManus,

Traverse City; and Assistant Secretary Frank Smith, Jr., Carleton.

Mr. Thomas J. Moore is the Administrator. Office of the Board are

located at 1020 Long Boulevard, Lansing, Michigan.

BARGAINING UNITS
 

The Agricultural Marketing and Bargaining Board established bargaining

units for asparagus for processing, potatoes for freezing, cabbage for

sauerkraut, red tart cherries for processing, apples for processing,

pickling cucumbers, and plums for processing. The Board has received

inquiries for bargaining units for potatoes for chips, sugarbeets,

celery, and other fruits and vegetables.
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ACCREDITED ASSOCIATIONS
 

The Agricultural Marketing and Bargaining Board accredited the following

associations with accreditations effective on the dates listed: Michigan

Asparagus Growers, February 21, 1974; Kraut Cabbage Growers, May 8, 1974;

Michigan Potato Growers, May 20, 1974; Michigan Red Tart Cherry Growers,

July 1, 1974; and Michigan Processing Apple Growers, May 24, 1975.

1974 NEGOTIATIONS BETWEEN ACCREDITED ASSOCIATIONS AND PROCESSORS
 

Asparagus: Processor demand was strong as canned and frozen inventories

were manageable and consumer purchasing power was strong. A base price

of 32 cents per pound was negotiated. Grades were determined by

arbitration. Processors paid over the base price at an average of 33.3

cents per pound resulting from their competition to secure asparagus.

Red Tart Cherries: Processor demand was strong and crop size average.

Negotiated an 18.5 cents per pound price although several major proces-

sors wanted to only pay 15 cents. Orderly negotiations resulted in an

additional $6 million to growers.

1975 NEGOTIATIONS BETWEEN ACCREDITED ASSOCIATIONS AND PROCESSORS

Asparagus: Processor demand was weak due to excessive carryover of

canned asparagus. Negotiated 24 cents per pound base price and more

stringent grade standards. Canners packed 45 percent less than previous

year. Freezers packed 100 percent more and fresh market sales increased

by 50 percent.

Kraut Cabbage: Processor demand strong and grower cost of production

up. Negotiated $31.50 per ton late delivery and $33 per ton early

delivery in pre-planting contract.

Potatoes: Processor demand weak due to heavy inventories and plentiful

supply of low-priced potatoes in storage from previous cr0p. Major

processor refused to negotiate, blaming requirements of P.A. 344.

Processor continued to refuse to negotiate, even though on April 8 the

Michigan Court of Appeals put a stay on the accreditation. No

growers in the bargaining unit contracted with the company as terms

offered no profit potential. Most growers grew other crops. Several

growers grew potatoes which were sold to the processor at prices much

higher than the offered contract price.

Red Tart Cherries: Accreditation was not in effect due to Michigan

Court of Appeals April 8 stay.- Processor carryover large and USDA

predicted crop large, although amount actually harvested was 30 percent

under USDA estimate. The association asked 13.9 cents per pound with

best processor payments at 10.5 cents per pound. Some processors did

not announce price until early months of 1976. Cherry growers lost

upwards to $8 million due to chaotic pricing circumstances.

Processing Apples: Processor demand weak due to large carryovers. USDA

predicted a record U.S. apple crop. Juice apple price was mediated and

negotiated at $1.75 per cwt. Arbitration procedures were initiated with
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applesauce and frozen apple slice processors. Compromise settlements

were reached while the arbitration was in process. Agreed upon base

prices were mostly $3.25 per cwt. for Northern Spy's, $3.00 for Hard

Varieties, and $2.75 for Soft Varieties. From the producers' stand-

point, negotiated prices were 1ow relative to cost of production, but

they were the highest prices received in the nation.

1976 NEGOTIATIONS BETWEEN ACCREDITED ASSOCIATIONS AND PROCESSORS

Kraut Cabbage: Processor demand moderate. Negotiated 1976 pre-planting

contract terms and $31 per ton price.

Potatoes: Processor demand moderate due to manageable carryover and

high priced potatoes in storage from the previous crop. Michigan Court

of Appeals stay on the association's accreditation continued. Terms of

pre-planting contract negotiated with the major processor and growers

have contracted their 1976 production.

Asparagus: Processor demand moderate to strong due to average inventory

of canned and low inventory of frozen. Acreage for harvest in other

major states expected to be down substantially from 1975. New grade

standards negotiated. Association is asking 30 cents per pound for

No. 1 Grade under the new grade standards. The start of the marketing

period is April 23.

LITIGATION
 

Opposition to P.A. 344 by some fruit and vegetable processors has been

expressed through litigation in the state courts. A focal point in the

extensive litigation in process is whether or not P.A. 344 is within the

scope of the Constitution of the State of Michigan. This question is

before the Supreme Court of the State of Michigan and decisions by that

court are anticipated at any time.

Significant allegations contained in the various lawsuits include: that

the act violates the State Constitution by exceeding the state's police

power, is contrary to the guarantees of due process of law, and permits

legislative power to be conferred on private individuals; that the act

is inconsistent with the Federal Agricultural Fair Practices Act and

violates the United States Constitution; that accredited associations

do not meet the requirements.of the Capper-Volstead Act and their

actions are in violation of the Sherman Anti-Trust Act; and the Agricul-

tural Marketing and Bargaining Board did not comply with the Administra-

tive Procedures Act in bargaining unit and accreditation procedures.

The major lawsuits are as follows:

Michigan Canners and Freezers Association, et al. v. Agricultural

Marketing and Bargaining Board and Michi an Agricultural Cooperative

Maerting AssOEiation (Asparagus Case - upreme Cburt no. 56434). Filed

in Ingham County Circuit Court on March 8, 1974. Judge Brown's decision

that the Circuit Court does not have jurisdiction was appealed in the

Court of Appeals, which dismissed the appeal. The suit was filed in
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the Supreme Court appealing the decision of the Court of Appeals. On

January 15, 1975 the Supreme Court determined that it would determine

issues of law. The case was argued before the Michigan Supreme Court on

October 10, 1975. The court was not yet made a decision.

Ore-Ida Foods,,Inc. v. Michigan Agricultural Marketing and Bargaining

Board and the Michigan Agricultural Cooperative Marketing_Association

(Potato Case - Court of AppeEls'No. 20347). Filed'in Court Of’AppeETs

on May 15, 1974. On April 18, 1975 the court granted leave to appeal,

combined the suit with the red tart cherry suit and stayed the accredi-

tation of the Michigan Potato Growers until further order of the court.

On February 18, 1976 the Court of Appeals stayed its proceedings until

such time as the Michigan Supreme Court has rendered a decision on the

asparagus lawsuit or until such time as the Michigan Legislature re-

enacts or amends P. A. 344.

 

Michigan Canners and Freezers Association, et al. v. Agricultural

Marketing and Bargaining Board and the Michigan AgricuTtural Cogpera-

tive MarketingfiAssociation (Red Tart Cherry Case - Court of Appeals

No. 20750). Filed in the Court of Appeals on June 21, 1974. On April 8,

1975 the court granted leave to appeal, combined the suit with the

potato suit and stayed the accreditation of the Michigan Red Tart

Cherry Growers until further order of the court. On February 18, 1976

the Court of Appeals stayed the proceedings until such time as the

Michigan Supreme Court has rendered a decision on the asparagus lawsuit

or until such time as the Michigan Legislature re-enacts or amends

P.A. 344.

 

Belding_Fruit Sales, et al. v. the Agricultural Marketing and Bargaining

Board and Michigan Agricultural Cooperative Marketing Association

(Apple Case - Ionia County Circuit Court No. 75-4510 AZ). Filed in

Ionia County Circuit Court on September 18, 1975. The suit is an

action by approximately 30 apple growers who Claim they should not be

included in the processing apple bargaining unit and represented by the

accredited Michigan Processing apple bargaining unit and represented

by the accredited Michigan Processing Apple Growers because of

previous contracts they had entered into with Belding Fruit Sales with

exclusive sales representation for their apples. A preliminary in-

junction has been issued by the court permitting the plaintiffs to

sell their apples through Belding Fruit Sales Company rather than

through Michigan Processing Apple Growers. Parties in the suit have not

pushed to bring the matter to trial because many of the issues raised in

the suit have not pushed to bring the matter to trial because many of the

issues raised in the suit would be answered by the Supreme Court on the

asparagus case.

Michigan Canners and Freezers Association, et al. v. Agricultural

MarketingfiandBargaining Board’and Michigan‘Agr1cuTtUra1 Cooperative

Market1ng Association (Asparagus Case - Court oflAppeals No. 22403). An

appeal oflthe Bargaining Board's accreditation of the Michigan Asparagus

Growers. No action by the Court of Appeals as the issues are the same

as in the Asparagus Case in the Supreme Court.
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Hoffmann Brothers v. Vlasic Food Products Company, Agricultural Marketing

and Bargaining Board, and the Michigan Agricultural Cogperative Marketing

Association (Cabbage Case - Saginaw County Circuit Court No. 75-01650 CZ).

Filed on July 1, 1975. Request for preliminary injunction to exclude

the plaintiff from the kraut cabbage bargaining unit. Request

denied on August 25, 1975 pending Supreme Court decision on the

Asparagus Case. ‘

 

Sawyer Fruit and Vegetable Coopgrative Corporation v. Agricultural

Marketing and Bargaining Board (Processing Cooperative Exclusion Case -

Manistee County Circuit Court No. 75-1990). Filed August 12, 1975. The

judge ruled in favor of the plaintiff's plea that the administrator's

determination that a producer owned and controlled processing cooperative

exclusion required annual application and one year's record of operation

was not supported by law.

 

Pro-Fac Cooperative, Inc. v. Agricultural Marketing and Bargaining Board

(Processing Cooperative Exclusion Case - Berrien County Circuit Court

No. 75-2819 CZ). Filed on October 8, 1975. Request preliminary and

permanent injunction against the Bargaining Board's determination that

the plaintiff did not qualify for exclusion as a producer owned and

controlled processing cooperative. No hearing date has been set.

OBSERVATIONS
 

P.A. 344 has proven its value under all kinds of crop and market con-

ditions during its short two years of experience. For the fruit and

vegetable commodities involved in accreditations, 1974 was a year when

market conditions were excellent and crop sizes were about average.

1975 was a year of extremely adverse market conditions reflecting the

down-trend in the economy and the build-up of large inventories of pro-

cessed products. Also 1975 was free from spring frosts and large crops

of fruit materialized throughout the nation. l976 promises to be a

turn-around from the conditions of 1975 with the only unknown factor

at this time being crop sizes.

Negotiated price levels have both increased and decreased from the year

previous which indicates that P.A. 344's fair and open procedures allow

supply and demand factors to be reflected. Negotiations have generally

resulted in the true market values for raw product being established,

which has been to the benefit of farmers and processors and consumers.

P.A. 344 has provided a fair and orderly means of determining prices and

terms of trade.

As an indication that P.A. 344 provisions for good faith bargaining,

mediation, and arbitration do work, there has been no picket lines,

truck diversions, or other disruptions of the movement of fruit and

vegetables to the processing plants involving commodities represented

by the accredited associations. Prior to the accreditation of several

of these same associations, picketing and related activities had

occurred. If P.A. 344 and its orderly procedures expires, farmers and

their associations will again be faced with situations under which they

have no other alternative than to disrupt the flow of produce to the
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buyers in an effort to make their impact felt. Neither farmers nor

processors like picket lines and the threat of violence. The real loss

is often the destruction of food as perishable fruits and vegetables need

to be processed at the optimum time. The biological process will not

wait for the parties involved to agree upon the terms of transfer from

one party to the other. P.A. 344 provides the orderly process to

resolve impasses without the loss of valuable food products.

Finding price and terms of trade is a mutual problem for both farmers

and processors that occurs annually. Many processors support the ‘

concept of orderly pricing procedures. Many farmers have expressed

their desire for orderly procedures through voluntarily joining

bargaining associations and supporting P.A. 344. There are some

processors and some growers who feel that they have personal advantage

to gain by not being a part of an orderly system of price determination.

Opposition to P.A. 344 by these minority groups has been expressed

through the litigation and purposeful failure to comply fully with

procedures required by the act.

P.A. 344 embodies the concept of majority rule. The majority of the

producers of the bargaining unit must first voluntarily become members

of the bargaining association before it can become accredited. If an

accredited association become irresponsible, members can withdraw

their support from the association by canceling their memberships and

the association will then lose its accreditation by falling below the

minimum representation level. P.A. 344 is self-help legislation for

those processers who can gain the support of their fellow producers.

Processor rights are recognized as they are free to talk with farmers

in regards to their representation through associations as long as such

discussions are not in violation of the unfair practices section of

P.A. 344.

The need for farm bargaining rights legislation is as great today, if

not greater, as it was in 1972. The disparity of bargaining power

between the many small family farms which produce fruits and vegetables

for processing and the few large national food processing firms which

dominate the food industry continues to widen. These farmers need a

legal base on which to organize associations for the purpose of counter-

ing, through group action, the economic power of the food industry

giants. P.A. 344 provides this legal base.

P.A. 344 is landmark farm bargaining rights legislation. Other states

are copying many provisions of the act. Minnesota and Maine have acts

closely patterned after P.A. 344. California has also enacted farm

bargaining legislation. Pennsylvania, New York, Ohio, and other states

have bills either introduced in their state legislatures or in the

developmental states prior to introduction.1 State legislation will un-

doubtedly set the precedent for national farm bargaining legislation.

The production of many of the fruits and vegetables grown in Michigan is

a part of a national industry, with only a few of our horticultural

crops comprising the majority of the production in this country. Where

other states produce the same commodity as in Michigan, Michigan must
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compete with them in the market place. The value of P.A. 344 is as

great regardless of the scope of the commodity grown and the competition

from other areas. Prices and terms of trade being paid in competing

areas limits the extent to which prices and terms of trade can be nego-

tiated in Michigan, but this does not negate the worth of the act.

During the time that P.A. 344 has been in existence, several major

fruit and vegetable processors have acquired or initiated operations

in Michigan. Jenos, Inc. a major pie filling canner with seven plants

in four states, purchased the Sodus plant of United Foods and spent

H over $1 million to double its capacity. Curtis-Burns, Inc., a large

New York based firm with plants in six states, purchased Michigan Fruit

Canners, one of the largest processors in this state. Seabrook Foods,

Inc., one of the world's largest farm fresh vegetable freezing opera-

tions, purchased Lake Odessa Canning Company. Stokely-Van Camp has

started purchasing Michigan asparagus for its plant in Illinois. Several

small processors have started in business and several have gone out of

business. The trend of large firms acquiring operations in Michigan,

which has been going on for the past 15 years, has continued since

the enactment of P.A. 344.

P.A. 344 has had a positive effect on the relationships between farmers'

associations and processors. Several associations which are not accre-

dited report that the possibility of their becoming accredited has had

an impact on their dealings with buyers. The fact that they could apply

and become accredited has had a positive effect. P.A. 344 has value to

non-accredited associations and the farmers they represent.

The expiration of P.A. 344 would be a severe loss to Michigan agricul-

ture. Farmers, associations, and processors have now learned, through

the experiences of only two crop years, how to operate under the provi-

sions of the act. Associations, processors, and the State of Michigan

have invested substantial funds in the litigation to determine if this

landmark legislation is within the scope of the Constitution of the

State of Michigan. The Supreme Court may choose to not decide the

constitutional issues if P.A. 344 is not continued, and all of the

previous efforts of the Michigan Legislature, the courts, farmers and

their organizations, and others would be lost.

Public Affairs Division

Michigan Farm Bureau

4/12/76
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Bilateral Monopoly: Theory and Limitations for Use in

Analysis of Collective Bargaining Associations

This appendix describes a well-known bilateral monopoly model.

As indicated, the model is built upon a very restrictive set of assump-

tions about the constraints facing the parties and about their motiva-

tions. (For example, it assumes that the association maximizes total

profit through an ability to control supply. As we have seen in

ChapterII, the association typically does aim to increase growers'

incomes, but cannot do so by restricting supply since it does not

control supply. It thereforepursues other objectives. Thus,

the model is a poor generalization of the interaction between bar-

gaining associations and handlers.

It is instructive, however, to conjecture about the effect

of such a structure upon prices and output. If the model is taken

at face value, it suggests that the bargaining process may lead to

higher levels of output at higher prices for growers.

When a market has one buyer and one seller, the price and

quantity arrived at cannot be predicted using neoclassical assump-

tions. This can be seen with the frequently used analysis developed

below.

The demand curve facing the seller is the MVP curve of the buyer.

It has a marginal revenue curve for the seller. The marginal cost of

production for the seller is the supply curve or average factor cost

to the buyer. It has a marginal factor cost curve which is relevant

to the buyer.

414
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If the seller could get the buyer to behave as if in a perfect

buyer's market and pay the reservation price for a specified

quantity of the factor, that seller would produce where the MR

equals his marginal cost of production (0]) and price accordingly

(P1). This level of output would be less than a "social optimum"

because it would fail the Pareto optimal test defined by P = MC.

If the buyer could get the seller to behave as if in a perfect

seller's market and sell at the marginal cost of production, that

buyer would purchase a quantity determined by the intersection of

his MVP and the MFC. This level of exchange would also fail the

Pareto test since the price paid (P2) would be less than the MVP at

the new quantity (02).

Since each party realizes that it is the only party on its

side of the market, it need not behave as it would under competitive

conditions. The seller knows that the buyer can pay as much as P3

for Q2 and that no one else is around to make a better offer. The

buyer knows that the seller can drop as low as PI for Q1 and that

there is no one around to offer him more.

We therefore find ourselves with the familiar, indeterminate

bilateral monopoly situation.
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Figure I

If the argument is raised in the case of monopoly or monopsony

that a Pareto optimal allocation of resources is not achieved, it

can as easily be raised here. The necessary and sufficient condition

fOr the achievement of a Pareto optimum is that price equal the

marginal cost of production (P5, Q3). At any_price other than P5,

quantity will be less than Q3 and less than the "social optimum"

where MSB = MSC. At PIQ1 there is a suboptimal level of 0 because

MSBQ = P1 > MSCQ = P4. At P202,MSBQ = P3 > MSCQ = P2. Only at

= MSC.P503 MSB
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An important question relates to the welfare implications of

bargaining between parties. Any bargaining activity which leads to

intermediate prices will change MR and MFC for the parties

and lead them to higher levels of output. Comparison of welfare

states in such cases has all the attendant problems of any attempts

to compare distributions of benefits. Further, only a special case

of bargaining results leads to the Pareto optimal state where

P = MC = MSB = MSC.

Just the same, this kind of analysis provides a means of

making policy decisions where certain kinds of bargaining associa-
 

tions attempt to maximize a) association profits or b) member profits.
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Figure 2 begins with an assumption of monopsony. At that

point, the single processing firm is buying from an atomized group

of farmers. It purchases at level 02 where MFC] = MVP and pays

P2, thereby extracting a surplus represented by areas 1, 2, and 6.

Qz,as we have stated, is a "less than optimal" level of output.

If we assume that the farmers organize into one firm--a bar-

gaining association which maximizes tgtai_profits of growers whose

marginal cost curves can be summed horizontally--and if we can assume

how much is sold, we can use the bilateral monopoly model to re-

present its relationship with a single processing firm. The indeter-

minates situation results.

The distributive effects of any price arrived at through bar-

1
gaining may be seen by examining Figure 2 where p , the bargained

price, becomes MFC2 = AFC2 all the way to AFC], at which point

there is a discontinuity and the old MVC1 and AFC] apply. p' is

also MR2 = AR2 all the way to D = AR = MVP. When parties follow

the standard decision rules, they both elect an exchange of Q].

The distributive effects are as follows: 1) processing firm loses

2 but gains 3 and 5, 2) producers gain 2 and 4.

There is a net welfare gain of 3, 4, and 5, but the loss of 2 by

the processor cannot be evaluated against the gains because of the

interpersonal validity of welfare measurement problem. That does

not mean that the body politic cannot evaluate and act.

If p11
were the bargained price (just to illustrate a case

where the grower association predominates), the distribution effects

would be as follows: (compared to monopsony) 1) processors lose

2 and 6 but gain 5, 2) producers gain 2, 3, 4 and 6.
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An increase in output resulting from a negotiated price

approaching p5 in Figure 1, must be reflected in the output market

and in consumer surpluses owing to increased supply.

   
Figure 3

The processor is a monopsonist on his input side, but is a

perfect or monopolistic competitor on his output side. The in-

creased quantities purchased are reflected in the supply of

processed fruits and vegetables as seen in Figure 3. The shift

in supply leads to consumer gains of 1 and 2.

In the producer-processor market, bargaining is a zero-sum
 

game under the restrictive assumptions of this model. The analysis

does suggest a gain for consumers, however.

This analysis is clearly incomplete. It is also inherently

inadequate to deal with the bargaining association which is not like

a monopoly. There are differences in the incentives facing those
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who control bargaining associations. Some of these are very much

unlike the kind of association described above. What the analysis

does suggest is that consumers (under the appropriate assumptions)

may actually benefit from a monopolistic bargaining association.
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Amdahl Letter on Processing Cooperatives and Collective Bargaining

St. Paul Bank for Cooperatives

Jackson at Fifth Street, St. Paul, Minnesota 55101

Telephone: Area Code 612-725-7761

February 4, 1976

Mr. Thomas J. Moore, Administrator

Agricultural Marketing and Bargaining Board

Suite No. 1

1020 Long Boulevard

Lansing, Michigan 48910

Dear Mr. Moore:

It has been brought to my attention that there are some questions about

this Bank's views concerning the Michigan Marketing and Bargaining Act

(P.A. 344) and how we view the financing of fruit and vegetable coopera-

tives. I should start by indicating that the St. Paul Bank for

Cooperatives does not oppose P.A. 344. If the act enables growers to

bargain for a fair market price, then we believe that is a worthy purpose

and support it.

I understand the question has been raised concerning whether or not

cooperatives should be subject to the bargaining provisions of P.A. 344

and if the Bank would be able to provide financing in such an event.

The answer is that the Bank would remain interested and able to finance

these cooperatives. However, it should be pointed out that there would

be some important differences in how they might be financed.

As I am sure you are aware, the existing pooling concept commonly used

by cooperatives allows growers to carry a portion of the risk for any

adverse market price adjustments during each marketing season. This

has made it possible for these organizations to obtain commodity or

inventory financing from lenders with a minimum level of equity and

permanent working capital invested in the business. Because of the

high level of seasonal financing required by fruit and vegetable

businesses, this use of temporary capital provided by the members through

their pools versus permanent. investment capital from the membership has .

proven advantageous.

If cooperatives were required to establish a firm price at the time

commodities are received, then member growers would obviously be

required to substantially increase their permanent investments in their

cooperatives in place of the temporary capital presently provided from

421
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Mr. Thomas J. Moore, Administrator

Page Two

February 4, 1976

the pools. I should add that we are not convhced this would necessarily

serve the best interests of growers. .

To summarize, we do not oppose P.A. 344, but do suggest that the exclu-

sion of true farmer cooperatives from the act's bargaining provisions is

justified. Our logic simply being that it does not seem reasonable to

require farmer cooperatives and their farmer members, in effect, to

bargain with themselves. As an additional benefit, continuing the pool-

ing concept makes it possible for farmer members to finance their

inventories with minimum permanent investments in their cooperatives.

Perhaps an appropriate question for the Marketing and Bargaining Board

would be to address what truly constitutes a cooperative in terms of

this law. Answering this question might resolve the larger issue of

cooperative exclusion.

Sincerely,

Burgee O. Amdahl

President



APPENDIX I

JACOBSEN SUMMARY OF WEIR CASE



APPENDIX I

Jacobsen Summary of Weir Case

Modern Milk Marketer

June, 1975 No. 18

Dairy Coop Members and Buyer Discrimination

On November 21, 1974, Judge Lambros of the Federal District Court

at Cleveland signed a 23 page opinion relative to the Butz vs. Lawson

Milk Company case. Since this case has been the most visible and

possibly the only legal application of the Agricultural Fair Practices

Act of 1967 to date, it is worthwhile to review some of the particulars

of the case and of the decision.

The Agricultural Fair Practices Act of 1967 was passed into law in

order to prevent discrimination on the part of a buyer (handler)

against producers on the basis of a producer being a member or joining

a cooperative. The Act is designed to "establish standards of fair

practices required of handlers in their dealings in agricultural

products."

The Act occasionally has been described as a situation of "what the

right hand giveth, the left hand taketh away." Section 4 of the Act

(7 U.S.C. $2303) essentially states that it is unlawful for any handler

"to coerce any producer in the exercise of his right to join and belong

to . . . an association of producers, or to refuse to deal with any

producer because of the exercise of his rights to join and belong to

such an association . . ." At the same time, Section 5 ($2304), which

is often referred to as the Disclaimer Section, turns the coin over

by stating, "Nothing in this Act shall prevent handlers . . . from

selecting their . . . suppliers for any reason other than a producer's

membership in . . . an association of producers, nor require a

handler to deal with an association of producers." With these kinds

of offsetting provisions, it's impossible to anticipate what kind of

decision would be forthcoming in a legal test of the Act.

Background: John H. Weir is a Grade A dairy farmer in Ohio,

milking some 55 to 60 cows in Carroll County, about 45 miles southeast

of Akron. In 1958, Mr. Weir, who was not then a member of a cooperative,

signed a 'Lawson Marketing Agreement' with that handler. It is unusual

for proprietary handlers, at least in this part of the country, to have

written marketing agreements with individual producers. The most

pertinent parts of that Agreement stated in effect that (l) the producer

is now under contract to any association to sell his milk, and (2)

should the producer subsequently enter into an agreement with an associa-

tion for the sale of his milk while still under contract to Lawson's,
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then Lawson's may give notice to the producer that the Agreement will be

cancelled, and Lawson's would not be liable for refusing to accept or

purchase the producer's milk.

Mr. Weir shipped milk to Lawson's for nearly 11 years on this basis.

Then, in June, 1969, Weir signed a membership agreement with Dairymen's

Cooptrative Sales Association of Pittsburgh. (Since merged into Milk,

Inc.

Pertinent provisions of the DCSA membership agreement stipulated .

that (l) the Producer appoints the Association his sale and exclusive

agent to sell his milk, and (2) this agreement would superside and ter-

minate all other agreements previously made by the Producer so long as

no conflict occurs with existing contracts.

At this point, the potential for conflict becomes apparent. On

June 27, 1969, Weir wrote Lawson's and informed them of his DCSA

marketing contract, authorized Lawson's to make a dues deduction for

DCSA, and indicated that it was not his "intention to terminate my

contract with you but to continue to sell and ship my milk to you."

Lawson's responded with a letter on July 3, 1969, in which they

indicated to Weir that (1) his signing a membership contract with DCSA

violated his Lawson contract, (2) Lawson's had no other DCSA shippers

and therefore it ”would not be administratively feasible or desirable"

to deal with DCSA for the milk supply of only one producer, and

(3) ". . . we will not receive your milk after August 1, 1969."

At about the same time (July 2), DCSA wrote Lawson's stating that

it was the coop's "desire that Mr. Weir's milk production continue to

be sold to Lawson's," and DCSA requested that a coop deduction of 11.5

cents per cwt. be withheld from Mr. Weir's payment and be forwarded to

the coop.

As a matter of record, the Lawson Milk Company did not receive

Weir's milk after July 31, 1969.

In October, 1969, there was an exchange of correspondence between

DCSA and Lawson's, which DCSA initiated by requesting that Mr. Weir's

August dues be remitted to DCSA. Lawson's responded by noting that Weir

had not sold milk to the Lawson Milk Company since July 31, 1969.

Then on June 2, 1970, almost a year after the notification of

contract change, Mr. Weir wrote to the Secretary of Agriculture, out-

lining the situation as he saw it. Further, he requested that the

secretary take action against Lawson's for violation of the Agricul-

tural Fair Practices Act because "Lawson has refused to deal with me

because of my membership in DCSA." More than a year after that request,

on July 29, 1971, the Secretary of Agriculture filed suit against

Lawson's and charged violations of the Act.

Issues and Defense: The Court defined the issues before it as

follows: (1) whether Lawson's violated the Agricultural Fair Practices
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Act by terminating its Marketing Agreement with Weir when it received

notice of Weir's DCSA membership; and (2) whether the paragraph in

Lawson's Marketing Agreement which provides for a termination of its

agreement with a producer if that producer enters into an agreement with

a coop for the sale of his milk is a ppr_§g violation of the Act.

In looking to the issues and facts, the Court imnediately got

caught up in the conflicting provisions of the Act. As a result, several

pages of the decision are actually an analysis of the legislative history

of the Act, especially in relation to the defensive arguments posed by

The Lawson Milk Company. Key elements of the Lawson defense are noted

as follows:

1. The contract Weir signed with DCSA was itself a violation of

the Act because the DCSA Marketing Agreement coerced Weir to terminate

his agreement with Lawson.

2. Lawson's terminated its Marketing Agreement with Weir, not

because Weir became a member of DCSA, but because Weir surrendered

control over the sale of his milk to DCSA and thereby made DCSA his

exclusive agent. As a result, Lawson's would have had to deal with DCSA,

and the Disclaimer Section expressly states that a handler is not re-'

quired to deal with an association of producers.

3. The Agricultural Fair Practices Act of 1967 is vague, am-

biguous, and discriminatory so as to consitute a denial of due process

and equal protection of the laws of the United States.

Conclusions: The conclusions of the Court are best set forth by

abstracting directly from Judge Lambros' decision. ". . . the Court

concludes that although the original purpose of Congress in enacting

the Act may have been considerably weakened by the inclusion of the

Disclaimer section, the Act is not so vague and ambiguous . . . as to

constitute a denial of due process and equal protection . . .

 

"The Act does provide protection for handlers such as Lawson's, and

the Court concludes that Lawson's could have refused to deal with DCSA

when it received notice from Weir that he had entered into a Marketing

Agreement with DCSA. If the particular DCSA Marketing Agreement signed

by Weir prohibited Weir's continued direct dealing with Lawson's,

Lawson's could probably have legale termihated—its Marketing Agreement

with Weir. However, these are not the facts before the Court.

" . . Lawson' s allegedly terminated Weir's contract on the ground

that itwould henceforth be required to deal with DCSA. The Court finds

that Lawson's actions were premature in this regard. Lawson's could

have informed Weir at that time that it would not deal with DCSA,

and that should Weir's contract with DCSA require that Lawson's do so,

that it would terminate its Marketing Agreement with Weir . . . How-

ever, without affording Weir an opportunity to rebut Lawson's presump-

tions [about Weir's DCSA contract], or the opportunity to exercise his

protected right to choose to deal directly with Lawson's, Lawson's

terminated the Marketing Agreement and refused to deal with Weir
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thereafter. .

". . . the Prohibited Practices section [of the 1967 Act] makes it

clear that a handler cannot refuse to deal with an individual producer

because of his membership therein. Therefore, it was incumbent upon

.Lawson' s to allow Weir the opportunity to continue to deal directly

with Lawson' s regardless of his membership in DCSA.

". . . Lawson's termination of its Marketing Agreement with Weir

must be viewed as a refusal to deal with him because of his membership

in DCSA. Although Lawson's might later have been placed in a situation

in which DCSA might have attempted to required Lawson's to deal

directly with it, and Lawson's could then have lawfully refused to

deal with DCSA and Weir, the termination of Weir in this instance was

too premature . . .

"Similarly, the FOURTH paragraph of Lawson's contract must be

found to be unlawful and in violation of 7 U.S.C. $2303." [The FOURTH

paragraph is described in the first paragraph of the Background section

of this newsletter.]

"The Court, therefore, concludes that Lawson's termination of its

Marketing Agreement with Weir was in violation of 7 U. S. C. $2303(a) and

that the FOURTH paragraph of Lawson's Marketing Agreement is unlawful

and in violation from refusing to deal with John Weir because of his

membership in DCSA. In addition, Lawson's is permanently enjoined

from including the FOURTH paragraph contained in its Marketing

Agreement with Weir in any of its marketing agreements. This opinion

shall not be interpreted, however, in any way to require that Lawson's

'deal' with DCSA . . . ." ,

Note: Six months have passed since the Court's decision was

announnced, and the decision has not been appealed. The government won

the case, and Lawson's lost the case. But in reading the narrow

application of the opinion, the observation has been made that the

government (Butz) won the battle, but Lawson's won the war.

The opinion specifically notes that while a handler cannot cancel

a producer because that producer joins a cooperative, the handler need

not deal at all with the cooperative and need only deal directly with

the individual producer. Under these circumstances, a cooperative is

unable to control that member's marketings of milk, and is therefore

unable to pursue its price bargaining objectives so far as that indivi-

dual producer is concerned. In this context, it is fair to hypothesize

that the opinion awarded handlers a degree of independence that explicit-

ly they did not previously have; and it is also fair to hypothesize

that cooperatives lost some control that they previously had assumed.

If this continues to be the guiding direction of the Agricultural

Fair Practices Act of 1967, we will likely see significant efforts by

producer groups to change the law and modify the Disclaimer section.

Prepared and Distributed by:

Robert E. Jacobson

Extension Economist, Dairy Marketing
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