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AZSTRACT
THE ROLE O7 JUDICIAL REVIEYW IN THE
DETERMINATION 07" ZDUCATIONAL POLICY AYID ACTIONS
A CASE PNOR CAUTION
by

Francis D. Silvernall

There 1s an ever increasing number of issues from the
field of education which can onlv seem to be resolved by
litiration. To verify such a trend it is onlv necessary to
count the number of recent cases beinm renorted in the

various Court Renorters, both at the federal level and at

the state level. Such demands on the courts have caused
considerable concern bv some educators that, more and more,
the courts rather» than the school boards »r educators are
becomins determiners of educational nolicv. These demands
on the court and the resultinc concern of who 1is to really
determine educational nolicr, orovides the framework for
focusin~ attention on the concent of judicial review. Fven
thoush this concert has been written about throu~nhout our
fudicial hilstorv, the volume of recent lemal literature and
Judicial commentarv about the subject, esnecilallv in relation
to education, indicates that there 15 a neel for continuei
reflection ~hout, and develonment 57 rrocesses whizh mav
improve the coTortatleness o7 the relationshio between the

Judieciarv and edu-ation.



Franeis D. Silvernail

In the research for this dissertation one decision was
evaluated in denth, in an attempnt to determine the problems
faced when the judiciary 1s called uvon to judge litigation
involving educational conflicect. That decision was the

Hobson v. Hanson decision of 1967. Secondly, an extensive

study was made of the legal literature, especially journal
articles and court decisions, vertaininz to the concept of
Judicial review. In the research, the reasoning for both
more and less Jjudicial review was evaluated.

The study led to the conclusion that the relationshio
of the Judiciary to education will continue to be an uneasy
one but one which reauires continued attention in an attemot
to assure equal educational ornnortunity and the orotection
of constitutional richts. It was concluded that in order
to imorove on the assurance of those rights, it is necessary
to direct attention to a concent of senaration of powers
which utilizes the comnetencv of educators for educational
functions and judczes for judicial functions. It was also
concluded that, the senaration of nowers, as a concentual
framework, can nrovide the basls for coorneration between the
Judiciary and education. This cooveration allows for an
imnproved utilization of the comnetency of the educator in
the evaluation of educational material, even for constitu-
tional ends. Alternatives for carryin~t out this process are

also presented in Chanter Five.
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CHAPTER I

THE RATIONALE, PURPOSE,

BACKGROUND, AND OVERVIEW

The primary purpose in writing this dissertation is
to state the results of an investigation of the potential
educational consequences of court encroachment upon educa-
tional policy. While the emergence of this problem is
not recent and the problem has historical precedent and
commentary, the reemergence of conflict between the Judiciary
and education as observed 1n such cases as Hobson v. Hansen!
suggests that the problem needs further investigation and
clarification. Hobson provides an excellent Justification
for reaffirming the necessity of directing careful attention

to the development of alternatives which can possibly reduce

the tension in this conflict.

Rationale
The pursult of equal educational opportunity for an
increasing number of students 1is a major concern of

contemporary educators. Thils pursuit 1is not unique to our

lJulius W. HOBSON, individually and on behalf of Jean
Marie Hobson and Julius W. Hobson, Jr., et al., Plaintiffs,
v. Carl F. HANSiIN, Superintendent of Schools of the
District of Columbla, the Board of Education of the District
of Columbia, et al., Defendants. Civ. A. No. 82-66. United
States District Court, District of Columbia. June 19, 1967.
269 F. Supp. 401 (1967).



times as can be attested to by the historical development
of the concept of formal education for the few to formal
education for most, if not all, in the United States. To
assure that the greatest number shall receive the best
posslible education, discrimination in education procedures
must be based on other than racial or social distinctilons.
The Hobson decislon attempts to affirm that principle as
a legal principle and to direct the District of Columbia
Public Schools to develop particular remedies to overcome
the results of lnappropriate discrimination in times past.
The declsion declared de facto segregation unconsti-
tutional and attacked the track system. The legal point that
de Jjure segregation 1s unconstitutional had been previously
established 1n such cases as Brown v. Board of Education of

3

Togeka2 and Bolling v. Sharpe- and the extension of this

concept to de facto segregation was significant. However,
the Hobson decision can cause questions to be railsed as a
result of suggested remedies for changing the educational
framework in the District Schools. The remedies and the
interpretation of educational material weakens the case and
does little to assure educationally the constitutional
protection of the children in the District of Columbia.

However, the decision also illustrates the need for educators

2347 U.S. 483, T4 S.Ct. 686, 98 L.Ed. 873 (1954).
3347 U.s. 497, T4 S.Ct. 693, 98 L.Ed. 884 (1954).




to create affirmative approaches which will enhance the
fulfillment of the constitutional rights of children during
the time they are students in educational institutions. The
potential educational change to be brought about by the court
directives 1is questionable and in some instances appears to
be no more sound than the very practices that the court hoped
to overcome.

It 1s necessary, in light of Hobson, to again consider
the separation of governmental powers and functions. The
historical triad of powers 1s executive, legislative, and
Judicial and the case provides the basis for the discus;ion
of the appropriate separation of and exerclise of judicial
power. The argument put forth 1s that the limits of judicial
power have been well defined and that it should remain for
the judiciary to decide only those 1ssues that come clearly
within its domain.

The actlons of educators are, in essence, administrative
even though the authority for such actions 1s derived from
the legislative branch. However, it Is not for the legls-
lature to pvass judgment upon those acts, though the legisla-
ture can change the law or statute to affect the legal baslis
upon which the educator onerates in the similar way that the
Judicilal branch, by declaration of unconstitutionality,
forces the lezislature to consider alternative modes of
legislation. Hence, thils writer belleves that the judzment
of educational vrocess or policy should nroverly be placed

in the hands of and carried out by professional educators.



The refusal of the appeals courtu

to reverse
the Hobson case leaves the declision as law and impliles the
acceptance of an ever expanding involvement of the court in
educational policy; hence, encroachment by the courts into
administrative and legislative matters. Furthermore the
principle that Interpretation of educational material for the
purpose of determining legal gquestions and constitutianality
can adequately be done by the judiclary continues unchecked.
The debate as to the decision's potential as a land-
mark case continues. It 1s certain, though, that 1t has
influenced education and‘specifically educatlional patterns
in the public schools of the District of Columbia. Evaluation
of this decision leads to the conclusion that 1t 1s a decision
which should not stand as a landmark case. It unjustifiably
encroaches upon the legislative branch of government and it
verifies Judge Wright's own judgment that "it 1s regrettable,
of course, that in deciding this case thils court must act in
an area so allen to its expertise."5
The literature following the decision contains .

numerous articles about the decision 1in a broad spectrum of

periodicals, ranging from popular magazines such as Saturday

uInfra, p.10. Smuck v. Hobson, 408 F.2d. 175
(1969), appeal dismissed 393 U.S. 801, 89 S.Ct. 40 (1968).

5Hobson, 517.




Reviewb and US News and World Report! to the more professional

Harvard Law Review.8 The debates in this literature focus

on whether this was a landmark decision or one of dubious
value, as well as the implications of the decision.
There 1s little evidence in the case that the court
understood what the consequence of 1ts directives and
remedies might be as they affect the lives of the people
involved in the system. If the purpose of the decision is to
change the schools so as to improve in reality the quality of
education it 1s questionable that the decision will succeed.
One of the objectives of school systems must be the reduction
of failure in achleving the primary purpose of educating youth;
therefore, alternatives other than those suggested by the ju-
diciary must be developed and evaluated and which will provide
greater potential for success than those presented in Hobson.
Concern by both educators and legal experts about
encroachment by the legal profession upon educational
matters indicates a need to evaluate what the role of the
courts ought to be in the determination of educational policy.

Increased judicial review of education 1s a concern

6"Judqe Wrigcht Faces North," Saturday Review, L
(JUly 15) 1967)’ 51.

7"As Nation's Capital Goes All Out for Integration,"
US News and World Renort, LXIIT (July 17, 1967), 54.

8"Hobson v. Hansen: Judicial Supervision of the
Color-Blind Scnool Board," 81 Harvard Law Review, 1511 (1968).




expressed throughout educational circles and soclety generally.
This concern 18 often expressed in such a way as to imply a
negative rather than positive attitude about the involve-
ment of the legal profession in education. Hobson contributes
to that eoncern.

To give the courts further reason to pause before
claiming the right to evaluate educational policy, it should
be remembered that the court has been willing to admit that some
conceptualizations in their field, such as that of judicial

power,9 are not capable of precise definition but they have

been willing to define what education is.10

Education is
no more eligible for precise, absolute definition than 1s
Jjudicial review. It must also be remembered that education is
a political or governmental right and not a constitutional
or private right.ll

A cruclal concern here 1s the quality of education
which 1s avallable to the student, not that which might hope-
fully be brought about someday. The need to develop policies
which enhance the constitutional rights of the individual
citizen to equal opportunity of education is without question.

The issue to be resolved 1s whether the desired quality of

9 7 Ruling Case Law 1029. State v. Creamer, 97 N.E.

607.

10 19 Corpus Juris 1014. 28 Corpus Juris Secundum 832
and citations in both instances.

11 79 Corpus Juris Secundum 349, para. U448,




education 1s best achleved when educators are required to
carry out thelr obligations or when the courts make the
decisions about educational policies. For the courts to
declde 1s to discourage leadership and encourage mediocrity
on the part of the profession. It can delay policy decisions
for unnecessary lengths of time. Such procedures take away
the right of the profession to exert its leadership except

through court testimony and such things as amicus curiae

briefs.

A clarification of and delineatlon of a more
satisfactory functionling of the courts and of the education
profession can provide us with morec assurance of the protection
of constitutional rights educationally and of a higher quality
of education for all. Judicial review is for the purpose of
reviewlng constitutional questions. Of that review there
is no question. The review of educational policy for educational
purpose by the court 1s questioned. An analysis of the Hobson
decision and an 1nvestigation of the more general principles of
law will help achieve a clarification of a more satisfactory
functioning of the courts and of the profession.

It may appear that the judiciary must accept all of
the blame for encroachment upon the field of education.
However, the judiciary has been forced to this encroachment
by the unwillingness of educators to provide leadership in
affirming the law as developed by the courts. In no way 1is

the educational field excused for this failure. This lack



of leadership requires that educators share the blame equally
with the Judiciary for the latter's involvement in educational
policy. With relative consistency the courts' review and
involvement has been to correct unconstitutional behavior on
the part of the profession and to correct the profession's
continued and blatant refusal even to carry out the letter,

not to mention the spirit of the law.

Purpose

An analysis of the Hobson decision is one of the pur-
poses for writing this dissertation. The analysls requires
consideration of the consequences of the court's remedies
to the educational profession and consideration of the potential
impact of the decision upon the education received by students
in the District of Columbla. Germane to this purpose, as
stated earlier, is an evaluation of the impact of the court's
exceedling 1its constitutional limitations and of the court's
determining educational policy.

Also, a purpose of this study is an investigation of
established court precedent and the theoretical literature in
reference to court encroachment upon educational policy.

Still another major concern in .this dissertation 1s
the development of alternatives which will help to resolve
the problem of conflict between the judiciary and professional
educators and to enhance more acequate interpretation of
educational matters which are involved in the pursuilt which

guarantees students equal protection under the law.



General principles of law emerge from the analysis
of Hobson,and in this dissertation there 1is an attempt to
clarify these principles and to search out thelr significance
as they affect educators and educational policy.

Finally, Hobson has numerous merits in its implica-
tions for educators which might have been clarified and
affirmed in the appeal. However, the appellate court's
review was limited and did not significantly contribute to
a clarification of these issues. Therefore, it 1s the purpose

here to clarify some of those issues.

Background

The writer became interested in the Hobson case during
his tenure in Washington, D.C., as Director of the Antioch
Graduate School's Urban Teaching Intern Program. This posi-
tion required his involvement 1in the problems of the District
of Columbia's education system and his awareness of the
frustrations in attempts to improve the system. For teaching
interns in this program seminars were arranged with both
Mr. Julius Hobson and Dr. Carl Hansen. In these seminars
and 1n private conversations, it was possible to learn
about both men's hopes and frustrations as they attempted
to 1mprove the system. This direct involvement 1n the
District of Columbia Public School System was the catalyst
for interest in this case and for following the prelude to

the case and 1ts arrival in court. The reading of the



10

decision in July of 1967 as it appeared in the Congressional

Record on June 21, 1967, caused great concern about the
implications of thls decision for educators. It seemed
certain that the case would be appealed and that many of the
issues in the case would be appropriately clarified, deleted,
or extended. The decision was upheld on January 21, 1969,

by a four-to-three decislon with the United States Court of

2
Appeals for the District of Columbia sitting en banc.1

Overview

The basic point from which this dissertation develors
is that the judsment in Hobson 1is an encroachment uvon admin-
istrative actions and to some degree upon the legislative branch
of government, which in this 1nstance were the actions of the
Superintendent of Schools and the Board of Education. This
point 1s estaviished in Chapter Two as a result of analyzing
the case page by page. Also in Chapter Two, general
principles of law which are zermane to the problem of

Judicial acts, ultra vires in nature, in cases involving

education are develoved. The detalled analysis 1s used for
the purocse of illustratinsg why the courts ought to be
cautlious when dealing with educational matters and even when
Interpreting edur2tional issues for constitutionai Jjudgments.

The mis-internretation and resulting noor theory becomes

“~

125unra n. 4, p. 4. It is of interest to note that
one of the dissenting opilnions in this decision was written
by Warren Burger who was later sworn in as Chief Justice of

the U.S. Supbrems Court on June 23, 196°2.
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apparent in the analysis. Thé Justification for cautioning
against 1ncreased expansion of court action 1s developed
upon potentially negative educational consequences.

The role of the courts 1n policy determination as
developed by court precedent and by the theoreticians is the
concern of Chapters Three and Four. To consider this role
adequately, investigation of administrative law and Jjudicial
review in cases where the substance of the case was other than
education was necessary. Chapter Three deals specifically
with the Justification for non-1involvement by the courts, and
Chapter Four deals with the specific conditions under which
it 1s justifiable for the courts to be involved in what
appear.to be educational policies. Throughout both of these
chapters 1t is necessary to consider a related 1ssue in
cases which are substantively educational. In the general
sense the topic is one of jurisdictional rights. Specifically
1t deals with the use of judges for non-Jjudicial matters, a
concern most germane in the analysis of lobson. One complete

13

section of the first liobson case deals with this very matter.
The arguments are presented in this dissertation because they
support the need for judiciary caution when the Jjudiciary

is tempted to involve itself in matters foreign to its

expertise.

13Hobson v. Hansen, 265 F.Supp. 902 (1967). Note that

this citation is to the less well-known decision and was

decided prior to the case handled in depth throughout this

dissertation.
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Evidence presented,both in the cases reviewed and
in theoretical discusslons by those whose competency is in
law, conflict. The arguments on both sides must be recognized
as well-reasoned and appear to be a matter of disagreement
between honest men of intellectual and legal integrity.
However, people must make choices about the conflict and in
Chapter Five the nature of the conflict 1is investigated. By
use of the now famous principle that we are a nation of laws
not of men,lu suggestions are made as to potential alternatives
for resolving the dilemma as the legal profession continues to
be called upon to judge educatlional issues and interpret
educational policy.

Based then upon the acceptance of the propositions
that the present judicial processes for making educational
decisions are inadequate and that educators are often remiss
in carrying ou®t their professional obligations, need for
change becomes clear. Also i1n Chapter Five possible alterna-
tives for both the judiciary and educators, but especilally
for educators, are presented and evaluated. These alternatives
require that consideration be given to further investigation
into related areas. The areas are delineated and explanations
are gliven for theilr particular significance.

There are, of course, many other issues which could

be appropriate concerns of this dissertation. However, these

luMarbury v. Madison, 5 U.S. (Crunch) 137 (1803);
2 L.E4d. 60 (1803).
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concerns are separate studles 1in and of themselves. They
are stated throughout the dissértation and when appropriate
included 1in footnote references. Alternatives suggested
as a result of thls study are limited to the obligation of
education to carry out the law and to the potential for the
use of court-appointed referees or special commissions to

interpret and pass Jjudgment on educational matters.



CHAPTER II

HOBSON V. HANSEN: AN ANALYSIS

Overview

In 1966 Julius W. Hobson, et al., brought suit in
Civil Action No. 82-66 against Carl’Hansen,Superintendent
of Schools of the District of Columbia, the Board of Education
which included each Board member, the judges of the District
Court for the District of Columbia, ard members of the Board
of Elections of the District of Columbia.

With the exception of Carolyn Hill Stewart, the
Plaintiffs were acting individually and on behalf of thelr
children enrolled 1in schools in the District of Columbia.
The Plaintiffs also presented the action as a class action.

The members of the Board changed during the time
that the action was in process and as nev members were
appointed they also became Defendanrts. During the time the
action was in process the necessary changes were being made
in the matter of electlon processes and statutes in the
Code of the District of Columbia to make the Board an
elected body. This was completed and the Plaintiff Julius
W. Hobson was elected to the Board following the decision in

thlis case and he also became the Board president. He served

for one term and was defeated for reelection in 1970.

14
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Carl Hansen, the Superintendent of Schools resigned
in conflict with the Board over an appeal of this decision
soon after the decision was handed down. The District
of Columbia Public Schools were then under the direction
of Mr. Benjamin Henley, Acting Superintendent, followed
by Dr. Manning and then Dr. Hugh J. Scott, who served
into 1973.

In charges filed January 13, 1966, Plaintiffs
contended that, 1n essence, the Board of Education was
functioning unconstitutionally because of the process of
appointing its members by judges of the District Court.
Because the Board was alleged to be functioning unconstitu-
tionally the Plaintiffs also contended that Dr. Hansen,
having been hired by the Board, was functioning unconstitu-
tionally as Superintendent of Schools.

This cause of action was separated and heard in
another case before a three-judge court.l That decision
upheld the constitutionality of the process for selecting
the Board though 1t was a split two-one decision. The
dissenting judge was J. Skelly Wright who later became the
Judge sitting alone to hear the remainder of the causes for
action.

The second cause for action, according to the

Plaintiffs, was that:

lhobson v. Hansen, 265 F.Supp. 902 (1967).
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The defendants, and each of them, have at all

times operated and, unless restrained as a result
of this action, will continue to operate the public
school system of the District of Columbia in

such a manner as to discriminate against the

infant plaintiffs solely because of their race
and/or color, all in violation of the Fifth
Amendment to the Constitution of the United States.

2

The Plalntiffs, to verify this charge, offered as
evidence the use of the track system, practices which encourage
Juvenile delinquency, distribution of supplies and public
revenues, acceptance of private monies to further enhance
the superior education of whites, use of policemen, teacher
promotions, lack of utilization and improper distribution
of Elementary and Secondary Education Act of 1965 funds,
assignment of teachers, the drawing of geographical boundaries,
and the refusal to carry out the mandate of the U.S. Supreme

Court in Bolling v. Shanpe.3

The third cause of action stated by the Plaintiffs
was one that implied lack of educational leadership on the
part of the Defendants.

Defendants have failed, refused and neglected
and continue to fall, refuse and neglect to
demand adequate funds from the agencies of the
District of Columbila and the Congress of the
Unilted States with which to [properly] operate y
the public school system under their control.

2The Plaintiffs' Complaint as filed on January 13,
1966, in District Court of the District of Columbia, p. 9.

31b1d., 10-13.

“Ibid., 13.
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The remalning causes extended the charges to the
area of économic deprivation as well as racial and/or color
discrimination.

The Plaintiffs were represented by William M. Kunstler,
Jerry D. Anker and Herbert O. Reld, Sr. Defendants were
represented by John T. Duncan, Corporation Counsel for the
District of Columbla, Matthew Mulaney, Jr. and John A. Earnest,
Asst. Corporation Counsel, and James M. Cashman and Robert R.
Redman, Asst. Corporation Counsel.

The Judge for the case was J. Skelly Wright. Besides

being the dissenting Judge in the earlier Hobson v. Hansen

decision,5 he had gained attention for his article, "Public

School Desegregation: Legal Remedies for the De Facto

Segregation"6 and was the judge in Bush v. Orleans Parish

School Board.7

Judge Wright found, in essence, that the defendants
did, in fact, operate the schools 1n such a way as to
"unconstituticnally deprive the District's Negro and poor
public school children of thelr right to equal educational

opportunity."8

SSupra, n. 1, p. 15.

6J. Skelly Wright, "Public Schcol Desegregation:
Legal Remedies for De Facto Segregation," 40 New York Law
Review 285 (1965).

7138 F.supp. 337 (1956).

8Hobson v. Hansen, 269 F.Supp. 401 (1967). Herein-
after referred to as Hobson. Appeal dismissed 393 U.S. 801
89 S.Ct. 40 (1968).
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To support the conclusion that he had reached, Judge
Wright offered eleven principal Findings of Facts, most of
which supported the charges brought by the Plaintiffs in
the original complaint. Judge Wright commented upon a
broad spectrum of issues 1n these Findings of Facts. Briefly
stated the areas covered and commented upon in support of
the concluslons were as follows: Raclal and social homogeneous
grouping, Relationship of scholastic achievement to racial
and soclo-economic factors, Racial composition of the School
Board, Neighborhood school policy, Teacher assignment, Per
pupll expenditures, Overcrowding, Readingz scores of the
Plaintiffs as a class, and the lack of improvement in those
scores, the Track system, and finally, the Testlng program.
As indicated in Charter One, there is 1little debate

about the purely legal aspects of Hobson 1n its extension of
equal protection to those affected by de facto as well as
de jure segregation. That part of the decision 1s not
analyzed in this chapter. What 1s analyzed is how Judge
Wright interpreted the educational ma*erial, drew conclusions
from that material, and justified judical review 1n this
case 1in order to determine that.

The Superintendent of Schocls and the members

of the Board of Educatlon, in the operation of

the public school system here, unconstitutionally

deprive the District's Negro and poor public

school children of their right to equal educa-

tional opportunity with the District's white 9
and more affluent public school children.

91b1d., 406.
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Prior to the development of the analysis it 1s
appropriate to indicate that in addition to the use of the

decision as it appears in the Federal Supplement, considerable

time was given to reading the materials as they appeared in
the four veclumes of the offical court record on file at the
Courthouse in Washington, D.C. The transcripts which were
a part of the official record were also read and some of the
exhibits explicitly filed with the case were examined.

One other point which needs attention 1s the emphasis
that Judge Wright placed on the designation of poor as well
as Negro. In many of the instances referred to in the District,
elther category of classification is inclusive of the other.
However, to suggest the poor as a classification railses
a whole new area of consideratiorn in the protection of the
educational rights of citlizens. The historical trend has
been to assure that education will be more available to more
people, but to evaluate this in terms of equality of facilities,
personnel, and curriculum in the courts i1s to extend judicial
action beyond the present precedence in the assurance of
civil rights. This councept has recelved significant

attention from Arthur Wise, author of Rich Schcols, Poor
10

Schaols: The Promise of Equal Educatlonal Opportunity.

1OArthur' Wise, Rich Schools, Poor Schools: The
Promise of Equal Educational Opportunity, (Chicago, University
Press, 1969).
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In turn, however, the thesis of Mr. Wise has been challenged

by David L. Kirp writing in the Phi Delta Kappan.'l

Judge Wright made mentlon of the poor from time to
time throughout the decision but did not really develop the
case around the poor. Malnly he addressed his evaluation
to the problem of the black children, some of whom were
also economically poor. Commentary on this problem is

provided in the Harvard Law Review. Whlle noting the

difficulties in dealing with the concept of the poor, yet
attempting to save the principle as one which needed
attention, in the review it was stated:

The court seemingly uses the words 'poor' and
'Negro' interchangeably in its analysis of
educational problems, . . . This approach is
too facile; the constitutional status of the
poor at least deserves separate analysis . . .

On balance, however, the court is probably
correct in not trying to distinguish between

the poor and the Negro in the application of

its standard. . . . Although extending the
Hobson standard to all 'disadvantaged minorities'
gives the decislonr. such broad scope that 1t may
cause serious institutional problems, institutional
problems do not justify drawing an untenable
distinction betweeE2Negroes and equally under-
privileged whites.

llDavid L. Kirp, "A Critique of Wise's Thesis",
Phi Delta Kappan, LI:3 (November, 1969) 148-150. It must
be noted that judicial precedence is expanding to include
the inequities caused through unequal financing even though
the Supreme Cou:rt has ncw acted. See San Antonio Independent
School District v. P. Rodriguez, 93 S.Ct. 1278 (1973) an re-
versal of 337 F.Supp. 280, Serrano v. Priest, 487 P 24. 1241
(1971) and Robinson v. Cahill, 287 A 24 187 (1972).

12"Hobson v. Hansen: Judicial supervision of the
color-blind school board," 81 Harvard Law Review 1511




21

The relevant polnt here 1s that had Judge Wright,
in the decision, dealt more significantly with the problem
of the poor, it might have contributed significantly to
the declsion's potentlal as a landmark case. However,
the uniqueness of dealing with the category of poor as well
as Negro wculd have required a far greater amount of court
activity in terms of testimony and legal delineation. A
great deal more time would have been needed in order to
evaluate fully what 1t would mean to assure equal protection
of the law for the poor.

The court record of the Hobson declsion as 1t appeared

in the Federal Supplement was organized around three sections:

Findings of Fact, Opinion of Law, and Remedy. Thilics Chapter
is organized around the major subdivisions found in the
section Findings of Fact. Some of these subdivisions have
in turn been subtitled to enhance clarity and to reduce

the need to discuss a topic a second and third time. The
four major categories for analysis and discussion are:
Studen® segregation, Personnel segregation, Equality of
distribution of resources, and the Track system. At the
end of Charter Two is a short discussion of the principles
of law which will be further examined in Chapters Three and

Four.
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Student Segregation

In this subdivision the analysis indicates that the
issue of student segregation contains little with which one
can argue. It is quite clear that a school system with
better than 907 Negro population will probably be segregated;
unless 1) The white and black populations are appropriately
evenly dispersed throughout the district, or 2) The district
abandons its neighborhood school pattern since the city's
housing pattern is segregated, and/or consequently 3) The
district develops procedures for transporting both black
and white students into other neighborhoods in order to
assure the desired racial integration.

As the following discussion will illustrate, there
are some interpretations of material which cannot help but
raise questions about the credibility of the decision and
of the remedies put forth.

Judge Wright found that the operation of the schools,
mainly by the administration, encouraged segregation of
students as charged by the Plaintiffs. He suggested that
the school system's policies resulted in more segregation
than was necessary, a valid criticism even if the increased
segregation was not the intent of the administration.

It is apparent that Judge Wright felt that the
integration of the schools could be improved if optional
zones were no longer allowed, if the neighborhood school

policy were rejected as a primary basis for geographical
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school gones, and 1f some students were bussed voluntarily
from east of Rock Creek Park to schools west of the Park.
He made 1integration of schools a primary objective by which
to measure educational success or potential.

Judge Wright overlooked some significant and difficult
evidence that the integration of schools in itself might not
have improved the performance of black students.13 He seemed to
lgnore some of the difficult problems which the system had to
face in 1its attempts to bring theory and practice together.
This was Indicated when he insisted on attacking the school
administration under the leadership of the Superintendent
as being "affirmatively satisfied with the segregation which

n]-u

the neighborhood policy breeds. He also suggested that

l3In the attempt to translate theory into practice,
this writer also has difficulty accepting this overlooked
evidence. There are at least two or three reasons for this
difficulty. One is a personal cormitment to integration,
another is the feeling that if people only somehow live
together they will accept each other as individuals and
cease to discriminate on a racial basis as suggested by
Dr. Robert Cole (Cited on p.U419 of Hobson, n. 25.).
Remembering his experiences in integrated situations, the
writer finds this concept of harmony emotionally as well
as philosophically acceptable.

However, in the Coleman Report Equality of Educa-
tional Opportunity, James S. Coleman (Washington, D.C.:
U.S. Department of Health, Education, and Welfare, 1966),
1t is suggested that schools which were mixed racially were
not, in fact, the reasons for the higher performance of
students. The higher performance was dependent upron other
supportive education attitudes. (pp. 307-310) However,
as indicated in the Harvard Law Review (supra) these findings
are in turn criticized in U.S. Commission of Civil Rights
(Washington, D.C., 1967) vol. II, pp. 35-47 and 73-114.

14

Hobson, 419.
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the schcol administration was ready to sacrifice the
neighborhood policy if that would keep from splitting a
small white population in half so that the white population

might attend &he same school.15

The difficult problem for
the school administration at thils time was to maintain, as
much as possible, any white population 1n order to assure
at least a degree of integration. Judge Wright rejected
the use of thils polnt as a defense implying that 1t was

a type of blackmail.16 Yet the conditions in the public
schools of the District as well as the population of the
District bore this process out as a reality quite beyond
the control of the schcol administration.

The creation of flexible schcol boundaries by the
school administration could have been an attempt to develop
conditions which would have kept a population of white
students in the District schools. Another but absurd
possibility for maintaining a white student body without
developing flexible schcol boundaries would have been for
the courts to dictate that parents could not place students

in private schools or that they could not move from the

District; both of which wculd have been an infringement

B1p1a., 418.

16The blackmail referred to 1s the implied threat
that if a few white students were forced, by geograrhical
zones, to attend a predominahtly Negro school then parents
would send their students to private schools. By legal
definition, blackmail is, of course, unacceptable.
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upon thelir civil rights. Yet short of these extreme
measures, the maintenance of a white school population
becomes almost imnossible., It aonears then that the
administration was 1in fact attempting to maintain some
semblance of 1integration by the very policies which Judge
Wright found so denlorable.

The inslstence uvon the development of hard and
fast rules about boundarles would seem to encourage further
de facto segre=sation, unless of course the narents could be
forced to remaln in the District as well as be nrevented
from enrolling their children in private schools. This
is an absurdity and a nositinn which would require a chanece

in established l2gal orecedence and a reversal of Plerce v.

17

Society of Sisters.
That tnese Findings of Facts are onen to considerable
debate can be Little questioned. It is on these Findinzgs
about seqgre-atlicn tuzt Judge Wrlisht extended hils remarks to
Opinion of Law In relatlon to disestablisning de jure
and de facto sesresatlion,
A pernliexing aquestinon 19 whether or not the inade-
quacies in the Mindinecs of Facts weakened the Onirnion of
Law. Tt anwears that abustractly the Orinlon did nct depend
unon the Findin~: of Facts other than to clve Justlilication

for d=velonins the Opinion. The zttemrct to direct the

:
7268 u.5. 510 {1°23), S
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i
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\

£7i, 67 L.Ed. 107¢
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Remedles to the system as a result of the Findings of Fact
becomes questionable. Yet the issues in the Opinion of
Law seem to stand somewhat by themselves which requires
that attentlon be directed to student segregation as it
appeared 1in the Opinion of Law.

In the Oplnion of Law the degree to which Judge
Wright believed that the 1ssue of the unconstitutionalilty
of de facto segregation did not have specific precedent
appeared early. His belief that he needed to consider educa-
tional policy to assure students equal protection under the
law also appeared at the onset. For instance, after
admitting that many previous decisions were dissimilar
for the District of Columbia schools, where segregation
resulted because of nelghborhood schools, Judge Wright
stated, "The argument can be made, however, that even in
these situations [attendance patterns] the court has the
power, thought not necessarily the duty, to insist on a degree
of actual integration."l8 To establish justification for

this position, Judge Wright appealed to related concerns

in Dowell v. School Board, W.C. Oklahoma,l9 Gibson v.

181p14., 494.

19244 F.Supp. 971 (1965), affirmed sub nom. Board of
Education of Oklahoma City, et al., v. Dowell 10 Cir., 375 F. 2d

158 (1967)T_Cert. denied 387 U.S. 931; 87 S.Ct. 2054; 18 L.Ed.
2d 993 (May 29,1967); cited in Hobson, 494.
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" Board of Public Instruction,2o and N.L.R.B.'s decision

21

dealing with company unions.
Even though there are merits to "the argument in
the large"22 for involvement of the court to overcome past

de jure segregation, Judge Wright did not extend court action

to reject the neighborhood school. He rejected the Plaintiffs'

request for relief in the assignment of pupils to achileve
actual integration because of thelr failure to prove that
the neighborhood plan did not provide significant integration
in 1954 and that there was 1little standing on this 1ssue
by contemporary students.23
Judge Wright's views 1n relation to present de jure
segregation are extremely difficult to analyze educationally
because they bear on an issue which is constitutional and

about which there 1s a need to take into account projected

consequences.2u The court avoided decisions on housing

20272 F.2d. 763 (1959), 766 5 Cir. Cited in Hobson,
495.

2176 N.L.R.B. 670 (1948) and Freund, "Civil Rights
and the Limits of Law," 14 Buffalo Law Review 199 (1964)
205, cited in Hobsonr, 495.

22

Hobson, U95.

231p14.
24

A related 1ssue here and one taken upon in alterna-
tives in Chapter Five 1s that in developing educational
theory considerable attention can be given to potential and
projected consequences of specific alternatives. The court,
on the other hand, is limited to evaluation on the basis of
real damage to individuals.
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patterns, which indirectly affect the outcome of the educa-
tional process. Thils made the issue 1n at least one
respect educational rather than legal.

The educational issue 1s that of the use or
rejection of optional zones. The issue 1s constitutional in
that de facto segregation in the schools exlsts by virtue
of segregated nelghborhoods. Because the judiclary does
not, or 1s not willing to enforce the rapid integration of
neighborhoods, it then burdens schools with a Jjudicial fiat
to right the wrongs of its refusal to act 1n another field.
Should or can the couprts fault policles which are attempts
to reduce the extension of the evil belng attacked? Also,
should the courts fall to consider an issue as being outside
of administrative discretion when in fact administration
predictions are validated by prior experience? For example,
white students did leave the District public schools in
large numbers. What must be resolved 1s whether or not the
impact of changing educational policy to affect legal ends
does 1n practice work.

This writer believes that Judge Wright overlooked
acceptable alternative explanations for the exlstence of
zones. Wright also arguéd against the use of projected
consequences on the one hand; for example, what whites might
do if the zones were removed; while at the same time he

used projected consequences to verify his own position;
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for example, that education will benefit from volunteer
bussing from east to west of the Park. IHe concluded on
behalf of students something which he well ought to have
concluded about teachers in the latters' seeking of transfers.
He argued that:
The court need not and does not assume these students
[those transferring] all seek escape from Dunbar
because of racial prejudice; rather, the court agrees
that Negro ghetto schools like Dunbar are inherently

unequal educationally, and assumes_that many white
students want out for that reason.

What, 1t can be asked, did he hope to communicate by "inher-
ently unequal educationally"? If 1t is by virtue of the
predominance of one race in a school and this separation

is inherently unequal, then the meaning 1s acceptable. But
if 1t 1s a matter of claiming that black schools, by virtue
of belng black, are not sound educationally, there 1is much
to fault. If he argued that black ghetto schools become
educationally unsound by virtue of poor teachers and the
results of lower budgets, then the schools are unequal by
virtue of specific reasons and certainly not inherently so.
If it were because of these reasons, then the reasons are
educational and remedies should be developed by educators
who have the support of, and not the antagonism of, the

court.

25Hobson, p. 501.
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De facto segregatlon and neighborhood schools

Judge Wright drew a series of faulty conclusions
from faulty basic assumptions or an overextension of the
separate-is-inherently-unequal affirmation of the courts in
1954. He stated, "Negro schools provide their Negro students
with an education inferior to that which others, white and
Negro alike, receive in integrated or predominately white
education setﬁings."26

It is necessary to remember that facilities which
are designed to be separate but equal are unconstitutioral.
Facilities which are, in fact, separate even 1f equal, become
unequal constitutionally but not necessarily educationally.
Educationally, schools which receive lower financial support,
lower quality teachers, poorer supplies, and poorer buildings
are inferior by virtue of non-support and not by virtue of
race. With general support among educatcers, this can be
argued as an cducational negative. Furthcrmore, when it
happens that the schbols which consistently receive this
abuse educationally are racial in nature, a constitutional
issue 1s involved. The remedy should first attack the primary
cause of the constitutional issue not one of the results of
the 1ssue.

In an implied defense against 1nsisting upon integra-

tion of neighborhoods while inzisting upon integration of

261514., 504.
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the schools, Judge Wright argued, "In addition, the segrega-
tion of the schools precludes that kind of social encounter
between Negros and whites which is an indispensable attrib-
ute of education for mature citizenship in an interracial
and democratic society.”27 The difficulty here is that
Wright asserted the existence of an interracial and demo-
cratic society, both of which are, at present, questionable
as realities. He also assumed that the integration of the
schools will bring about an interracial society; a desirable
goal in this writer's estimation and beliefs but one not
without questions for many citizens in society. It is
surely questionable that the integration of schools alone
will in fact result in an interracial society. It is
appropriate here to add that this writer believes that the
integrating of schools must still be one of our highest
priorities. Nonetheless, the evidence for this position
is not so conclusive as to insist upon this integration of
schools apart from insisting upon the same for the whole
society.
Further, Judge Wright argued that:

Education, which everyone agrees should include

the opportunity for biracial experiences, carries

on, of course, in the home and neighborhood as

well as school. In this respect residential

segregation, by ruling out meaningful experiences

of this type outside of school, intensifies, not

eliminates, the need for integration within school . 28

271bid.

281pid., 505.
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This statement 1s questionable in that 1t appears
to be based on assertions which are not inherently wvalid.
It 1s not a certalnty that everyone agrees that education
should include bilraclial experiences. Secondly, if bil-racial
experlences are approprilate, the kind of educational experiences
are quite different from what the schools are presently
about. Simply bringing people together in 1solatlon does
not lead to soclal interaction. And, thirdly, 1t does not
categorically follow that because nelghborhoods are segregated,
that the burden for integration should be placed upon the
schools. At best 1t 1s an assertion of belief.

This problem of segregated neighborhoods reiterates
the need to deal with constitutional issues apart from
educational issues. Constitutionally it is required that
the soclety should be integrated. Will the integration of
schools lead to the bringing about of integrated communities?
If so, then plans for integration of schools to overcome the
present harmful situation is a constitutional but not necessar-
ily an educational concern though it will affect education.

Judge Wright rejected Counsel's appeal to the writings of
Horace Mann for a defense of the neighborhood school plan. Judge
Wright's explanation of the rejection appears to be plausible.
But again, he assumed that the Defendants used the plan to 1solate
blacks from whites, an assumption which 1s unfounded and gains

credibility only from Judge Wright's assertion of it.
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}The argument given by Judge Wright in favor of the
democratizing of public education?d 1s most plausible,
but opens up a Pandora's Box not dealt with and seemingly
rejected by precedent. Because of the extension of consti-
tutional guarantees by civil rights legislation to race,
creed, and national origin, the existence of private schools
and particularly of religious schools, by their very operation,
is a denial of this democratic principle of a totally inte-
grated educational system.

Judge Wright wrote, based upon McLaurin v. Oklahoma

State Regents,3O Sweatt v. Painter,31 and Brown, "that to

share experiences with the other race remains an integral
aspect of educational opportunity."32 However, it would seem
that this should read "race, creed or national origin" which
then implies the need for a rejection of the right to have
separate schools which are religious in nature. Thils position
goes agalnst the trend ever since Pierce v. Society of
Sisters.33 Judge Aright's assertion is acceptable as to the

desired effect.

291bid., 505. Wright implied Mann's claim that the
assocliation of students of every social economic and cultural
background in the public school 1s essential to democracy.
30339 U.S. 637, 70 S.Ct. 851, 94 L.Ed. 1149 (1950).
31339 U.S. 629, 70 S.Ct. 848, (1950).

32Hobson, 505.

3345 S.Ct. 571, 268 U.S. 510, 69 L.Ed. 1070 (1925).
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But hls assumption that thls can be cured by forcing the

few white students to attend black schools 1s incorrect and
does not bring about the deslred end. Furthermore, Judge
Wright implied that 1twas only whlite students who were able
to escape to the less crowded schools, a finding which needs
considerable qualification to stand valid as a criticism.
Optional zones did, in fact, allow non-white, though not the
poor, to attend less crowded schools.

Court's suggestions to overcome educational segregation
resulting from neighborhood segregation

A suggested alternative put forth by Judge Wright, with
apparent satisfaction at how significant the program would be,
was a plan which would reduce crowding and provide for a more
Integrated situation.

One such alternative which cannot fall to arrest

the school officjial eager to explore ways of

reducing segregation in the schools would be to
transfer and transport volunteering Negro students
stuck in overcrowded elementary schools in their
neighborhcod into the partly empty white schools west
of the Park.34

This would certainly be an improvement but hardly one
to cause much excitement. It would nominally reduce some
crowding in the black schools. It also could increase the
black population to over 50% in some cases in schools which

ranged from 3% to 18% black with most ranging from 8% to 16%

black at the time of the decislion. These latter percentages

34Hobson, 509.
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were calculatied according to the school capacity and not
school enrollment. When calculated on what was then
actual enrollment, the percentage of black to white students in-
creased significantly.
The schools then were already integrated, so little
welght can be glven to the claim of improving integration.
In addition, moving only blacks to white schools 1s also dis-
crimination, a point made by some educators at least as early
as 1966. The disadvantages of the time involved for these
children may far outwelgh the advantages of the shift and
the possible further reduction of the whites in these schools
could decrease the excltement that this alternative provides.
As 1ndicated earlier, the reduction of overcrowding
will result 1n a few rare cases but other alternatives would
provide far greater impact on overcrowding than thils plan
offers. Unless Judge Wright was willing to reject the right
of parents to move to suburbla or to send thelr children to
private schools then the pattern he suggested has 1little
appeal to an educational system with a large percentage of
black students.
Judge Wright suggested:
For at least thls one alternative, therefore, the
resulting social galns far exceed the cost of any
kind. This conflirms that the Board's generally
strict adherence to the neighborhood policy 1s

beyond Justification in this one instance, which
supports the assumption that other proposals can
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also be framed the net advantages of which in
integration terms will also be clear.35

This position 1s unwarranted. The costs are feasible
but there is little impact percentage-wise in the shift of
students and the net results may actually further reduce the
possibllity that the schools will achleve greater integration
whieh 1s, of course, the goal.

Judge Wright's falth 1n the concept of educational
parks as an alternativewas overly optimistic. He apparently
refused to realize that one educational park in the entire
public school system would not bring about any real degree of
integration since the entire school population is 90% black.

There are many reasons to favor parks other than in-
tegration. Integration is a desirable incidental advantgge
of the educat%pnal park organization pattern. However, it
neéds to be realized that the park may cause further exodus
of populations. It also assumes that bringing people together
in a different but isolated environment develops desirable
racial attitudes, a position held by this writer but with
far less optimism and apparent Jjustification than in times
past. In the case of the District the parks would have to be
cooperative ventures with other political entities which at
present seem close to impossible to achleve if judges are

unwilling to attack segregated housing patterns.

351b14., 510.
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On the basls of precedence, Judge Wright built a very
strong case for Jjustification of review of legislation and
administrative policy. Of the right to do so there 1s little
question. Yet, as he pointed out, "Indeed, ordinary statutory
classification resulting in inequalities economtc in nature
are traditionally upheld whenever the reviewlng court can
imagine a reasonable or rational basis supporting the class-
ification."36 And ". . . those objectives must be of sufficient
magnitude to override, in the court's Judgment, the evil of the
inequality which the legislation engenders."37

This 1s the real issue of debatej; that 1s, that 6f
interpreting the magnitude of the alleged inequities and the
evaluation of administrative intent. The contents of the
case and the interpretation or insufficient interpretation
of educatlonal material does not warrant the involvement of
the court in the determination of educational policy in this
particular lnstance.

Appealing to precedence, Judge Wright built a valid
position that "integration is an educational goal to be given
a high, high priority among the various consideratlons

involved in the proper administration of a system beset

361p14., 506.

3T1p14., 507.
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with de facto segregated schools. Unlted States v.
38"39

Jefferson County.

It can agaln be argued, however, that the court
moved beyond its domain and into educational policy. It does
not follow that a de facto segregated school will make inte-
gration a part of the curricu;um anymore than any other school
and the assumption that the neighborhood school, rather than
the segregated neighbaorhoad, should be under attack and for
which remedies are 1ssued 1s questionable. The legal point
again should well be that integratlion 1s required for con-
stitutiomality. Let the neighborhoods integrate and let the
adminlstration integrate the schools 1n some manner. Let the
educators debate the role of integration as a part of the
educational curriculum. This would seem to be far more desir-
ablé than avolding thé negativés of intégratéd neighborhoods
at the expense of involvement of the courts in educational
matters.

An evaluation of the Reﬁedies'suggested by Judge
Wright covers essentlally much of the same ground that has
been covered in the interpretation of Findings of Facts:and
of the Opinion of Law. However, there are some remadies and

statements which warrant further comment and reiteration.

38372 F.2d. 836 (1966) 5 Cir. reaffirmed en banc,
March 29, 1967, 380 F.2d. 385. '

39Hobson, 508.
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Judge Wright suggested that the remedy to overcome
discrimination "must center primarily on pupil assignment,
teacher assignment, and the track ssystem."u0 The provision
to transport children from the overcrowded black schools
to the schools west of the Park provided little relief.

Other measures to reduce overcrowding were already in the
planning stages and other alternatives which might have been
suggested were overlooked.

The court avoilded a direct attack upon the neighborhood
school but continued to snhipe away as 1f there were relevancy
in the criticism of the neighborhood schools. "The use by
the defendants of the neighborhood school policy, 1ntentionally

manipulated in some instances to increase segregation, is the

41 p1g the

primary cause of pupil assignment discrimination."
Board necessarily act maliciously if 1t knew that the conse-
quences of 1ts acts would be to create even more segregatlon?
Was not the wlllingness to allow some free cholce an attempt

to achleve what Judge Wright felt the system ought to have

achieved?

Personnel Segregation

Indicated earlier and brilefly stated here, the Plaintiffs
charged that the selectlon of the Board was unconstitutlonal.

Other charges about personnel were directed to the composition

401014, , 514,

"11p14., 515.
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of the general administration, teacher selection and assign-
ment, teacher promotion and transfer, and the administrative

composition of particular schools.

School Board and general administration

‘The question of racial composition of the School
Board became a moot question both during the process of the
decision and even more so soon after the decision. The

earlier decision in Hobson v. Hansen“a upheld the legality of

the process for appointing the Board although it did not
change the overwhelming white majority of Board members.

However, during the trial the selection method was in a state

of transition to an elected Board. The election has continued

as the process of selecting Board members.u3 Two Board
members are elected at large and nine elected from specific
districts within the District of Columbia.

Judge Wright found no reason to fault the system be-
cause of the number of blacks in administrative positions at
the time of the case.u“ However, when he turned his atten-

tion to school personnel specifically he 1ndicated that there

42Hobson v. Hansen, 265 F.Supp. 902. This question
was the primary substance of the first Hobson decision.

uBThe composition of the lmmediate Board prior to the
1971 election was elght blacks and three whites. Six Board
members were up for election in November, 1971.

uuNote: The present Superintendent 1s black and
there are both black and white assistant superintendents. At
the time of the decision the Superintendent was white and
there were four black assistants and seven white assistants.
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were numerous reasons to argue that a definite pattern of
intentional segregation existed. He argued that this contri-
buted to the inferior education receéived by black students.
This immedlately creates a problem. Given today's
attitude on the part of many black militants, soclety 1is
confronted with a paradox. There are those who argue that
separate but equal 1s to be preferred as long as the control
of these schools is by blacks. At the time of the decision,
however, the prevaleﬁt preference was for & truly integrated
approach to education as a method of enhancing the potential

for achievement of quality education for all.u5

School faculty segregation

There can be little argument with the facts of the
segregation of school faculties. As of the 1966-67 school
year there was a very high correlation between the number of
black or white students and the number of black or white
teachers 1in a particular school. However, there can be dis-
agreement 1n the interpretation of the statistics to substan-
tiate his charges against the administration's placement
policies rather than giving thought to the character of the

administrative problems. He also seemed to gless over the

hSThis debate, of course, still continues. Evidences
of, are in the arguments for community control and the concern
by the National Assoclation for the Advancement of Colored
People and 1its Atlanta chapter.
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societal significance of the problem and failed to grasp the
extent to which this 1s an educational problem.

The problem for the system in personnel placement is
similar to that of student placement when the racial im-
balance is as great as it is in the case of the District.

For instance, what happens when you take the 22% white
teachers and evenly distribute them percentage-wise through-
out the District? 1Is it not possible that this further
reduces the white population of teachers? One must consider
that the trahsrers of whites from predominantly black

schools to white schools was almost nil. But the transfer of
teachers out of the system was significant. While on the one
hand it 1s a relief to be rid of teachers who were possibly
racists, it leaves the school system in even greater diffi-
culty if the faculty 1s to become integrated.

It 1s sufficlent to say here that this raises the
question of professional educational leadership or lack of
leadership, a question which willl surface often throughout
this discussion. In the examination of alternatives in

Chapter Five the question will be handled in depth.

Statisticsu6
Judge Wright used numbers instead of percentages of

schools in his evaluation of the educational program. This

usSee generally the charts used for the calculations.
Hobson, 422-23.
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helped to create an inadequate interpretation of what had

in fact been taking place 1n the District. If one observes
only numbers of schools, the changes, both positive and
negative, do not seem significant given the magnitude of the
present problem. But 1f one looks at percentages of change
in the four-year period from 1962-63 to 1966-67, then one
sees trends and it 1s more difficult to imply intent to
segregate to the educators. It requires the directing of
one's attentlon to that significant educational change
which was 1in process.

If one observes two factors; namely, the change in
the percentage of schools wilth all black and the percentage
of schools with all white faculties, one finds that at the
elementary level there was a decrease of 18.7% (from 6l
schools to 52 schools) in the number with faculties that
were all Negro. At that time there was almost a 100% ine~
crease (from 20 to 39 schools) in the number of schools with
85% to 99% black faculty. This is, of course, in this
writer's view, an unquestionable negative.

During the same four-year period, from 1962-63 to
1966-67, there was an increase of 142.9% (from 7 to 17) in
the number of schools at the level of 67% to 85% black
faculty. There was also a decrease of 33.3% (from 15 to 10)
in the numbers of school facultles with what Judge Wright

considered the most desirable level (i.e. 33% to 67% Negro

o T
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f:a.ct,tlt:,w,v)"l7 of integration and a 33.3% (3 to 4) increase
in the number of schools with 15% to 33% black faculty
members.u8

At the same time one finds that the number of all
white faculties decreased by 70.6% (from 17 schools to 5).

The increase in the number of schools with only nominal
percentage (1% to 15%) of black teachers was 167%, or three
schools to elght schools.

Another fact of significance is that during that
time the number of schools within the acceptable range, which
reflected the system-wide percentage of black teachers,
more than doubléd or increased approximately 142% (7 to 17).
It 1s apparent that Judge Wright preferred that the total
number of whilte teachers should increase so as to represent
a figure of 33% to 67% black.

When one considers only the numbers of elementary
schools involved or observes the number of schools in the
negative categories at any given point, 1t 1is easy to conclude
that the situation is most bleak. However, using percentages
and giving thought to rapidity of trends, then it is possible

to actually commend rather than condemn the administration.

u7Judge Wright selected this category for the
appropriate integration level for reasons that this writer
cannot ascertain. Thils does not represent the proportionate
composition of facultles' or students' population. The
upper limit does approximately represent the black-white
ratio of the total District population.

u8Hobson, 422-23,
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Turning to the Jjunior high level, it is indicated
that there was an increase in the number of schools with
predominantly black faculties; that 1is, schools with 85% to
100% of their faculties of Black race. (It is assumed that
because the category of 100% was not indicated separately as
it was in the elementary school statistics there were no
instances of a totally segregated faculty on the Junior high
level.) In this category of 85% to 100% there was an in-
crease of 33.3% (12 to 16).

Significantly, the percentages of schools in the
desirable category (desirable as defined by Judge Wright)
increased by 133.3% (from 3 to 7 schools). There was a 50%
decrease (6 to 3) in the number of jJunior high schools with
percentages of black teachers in the 33% to 67% range and a
100% decrease (1 school to 0) in the 15% to 33% range. One
Junior high school remained at the 0% to 15% range.

Apparently there were not any Jjunior high schools
with an all white faculty because a category with 0% black
faculty was not indicated. The chart did not indicate which
schools moved from one range to another nor the increase in
the range as a result of new schools.

At the senior high level there was a desirable change
in faculty composition during the four-year span. There were
no changes 1n percentages of schools with predominantly black
faculties, but there was a decrease in all white faculties
of 66.6% (from 3 to 1), and there was a 100% increase (2 to
4) 1n schools with faculty distribution reflecting the

District-wide faculty racial composition.
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These statistlics are put forth for considerétion

because Judge Wright's interpretation of these "facts"

provided him with what he considered a concrete basis for

some far reaching suggestions and were employed by him to

verify what he Jjudged to be racist policies of the school

administration. It must be noted that groupings were made

which tend to encourage one to overlook noticeable, if

not favorable, trends on behalf of the school administration.

Germane in the creation of attitudes but not of

terribly great significance statistically was the switching

of numbers in the statistics.

These switches appear to be

honest mistakes, but 1n this case they put the school

administration in worse light then that in which 1t already

appeared. For instance, the total number of elementary schools

for the 1966-67 school year was 135.49 Fifty-two of these

had all black faculties. This

number 1s verified in Section

(b) of Chart (a) entitled "Students and Faculty".so Yet

Judge Wright states, "Of 135 elementary schools, 57=--over

40f~= are minus even a single emissary from the other race.

Further attention must

tions made by Judge Wright and

attack npon the administration.

Wright disregarded the changes

491p14., boo2.

501p14., 423.

51Ibid.

n51

be given to some of the affirma-
on which he based his continued
It is obvious that Judge

between 1962-63 and 1966-67
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and consldered them to have little if any significance on
the presumed intent of the administration to keep the schools
segregated. He was content to see the present situation as
negative, as perhaps most people would, and to argue that the
lack of change between 1954 and 196252 was indicative of an
administrative intent to prolong segregation even though
there had been substantial changes between 1962 and 1966.

The interpretation of these statistics by Judge
Wright led him to a serles of observations or affirmations
of what would seem to be true about the District schools.
He stated, ". . . to a significant if not startling degree
teachers and principals have been assigned to schools where
thelr own race mirrors the raclal composition of the schools'
student body.“53 As indicated earlier in the chapter, given
the present statistics, this point eannot be argued. However,
given the trends and attempts of the school administration
to change this, the Findings of Facts now have less signifi-
cance as an indicator of needed changes. The charge of
intentional segregation by administrative intent can be
questioned.

Judge Wright stated that "since 22% of all teachers,
but merely 9.2% of the students are white, at all grade

levels we should expect some tendency . . . for faculties

521414., 429.

531p14., U25.

—
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to have slightly higher white'percentages than the student
body."sl4 The hard reality was that 1t was not surprising
that this 22% of the teaching faculty was not scattered
throughout the District 8Bchools. The high concentration

of white faculty essentially west of the Park was due to
the fact that for various reasons these teachers had not
transferred to schools east of the Park while white teachers
in those schools transferred out of the system. In essence
there had been fewer openings west of the Park and fewer
opportunities, short of reassignment, of faculty to achleve
racial balance in the faculties west of the Park. Short of
racial consclousness in the hiring of new teachers so that
more whites would be placed 1n the ghetto schools these
positions would naturally be filled by blacks and young

and often translent white faculty members.

This writer's argument is not with the then existing
situation as such but with Judge Wright's assumption about
the prevalling condition thch helped create this situation.
Reasons exterided far beyond racist intent, though many
reasons may be 1n a loose sense racial as Mr. John Koontz,
the then Assistant Superintendent, used the term in his

testimony.55

541014,

51bid., 430.
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Teacher transfer and turnover rate

Judge Wright suggested that because theré was a high
personnel turnover rate the personnei’segregation must have
been intentional. Apparently his argument would have been
that a high turnover rate would have allowed the school
sys tem many opportunities té improve the racial composition
in such a way as to make certailn that each school would have
had approximately twenty-two per-cent whites on the faculty.

However, there is no particular reason to accept this
assertion at face value. If the white population of teachers,
as indicated above, remained stable and white teachers new
in the District tended to be transient for reasons other than
raclal, then inroads in changing the balance of white teachers
in the predominantly black schools would have réquired the
hiring of a considerably higher percentage of white teachers.
This position is not inherently defensible given the racial
composition of the population of the District and of the
District's schools. The mere fact of reassigning the white
faculty either in 1966 or in 1954 would not have brought
about what Judge Wright as well as many educators would hope
to achieve. That hope, of course, was the integration of
schools of both faculty and student body.

Judge Wright downgraded defense of the integration
policies by indicating that it was not clear whether or not

the policies covered initial assignments in the District,
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that the concern was mainly for token integration, and that

the attempts were "barren of,fruit."56

It must be argued
that the evlidence cited earliler indicated considerable
progress on the issue and that the defense polnted out many
things that the administration was doing to overcome a 4iffi-
cult problem. The downgrading did not appear to be appropriate.
An attack upon the testimony of Dr. Hansen on teacher
transfer policles was of little significance unless further
clarified. As Judge Wright suggested, the testimony indicate<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>