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ABSTRACT

THE ROLE OW JUDICIAL REVIEW IN THE

DETERMINATION 3? EDUCATIONAL pOLICY AND ACTIONS

A CASE “OR CAUTION

by

Francis D. Silvernail

There is an ever increasing number of issues from the

field of education which can only seem to be resolved by

litination. To verifv such a trend it is only necessary to

count the number of recent cases being reported in the

various Court Reporters, both at the federal level and at
 

the state level. Such demands on the courts have caused

considerable concern bv some educators that, more and more,

the courts rather than the school boards or educators are

becomine determiners of educational policv. These demands

on the court and the resultinq concern of who is to reallv

determine educational policv, provides the framework for

focusinfi attention on the concept of judicial review. Even

thouzh this concept has been written about throuchout our

iudicial historv, the volume of recent leqal literature and

judicial commentarv about the subject, especiallv in relation

to education, indicates that there is a neei for continued

reflection about, and develonnent o? processes which mav

improve the comfortableness o? the relationship between the

Judiciarv and education.



‘ Francis D. Silvernail

In the research for this dissertation one decision was

evaluated in depth, in an attempt to determine the problems

faced when the Judiciary is called upon to Judge litigation

involving educational conflict. That decision was the

Hobson v. Hanson decision of 1967. Secondly, an extensive

study was made of the legal literature, especially Journal

articles and court decisions, pertaining to the concept of

Judicial review. In the research, the reasoning for both

more and less Judicial review was evaluated.

The study led to the conclusion that the relationship

of the Judiciary to education will continue to be an uneasy

one but one which requires continued attention in an attempt

to assure equal educational Opportunity and the protection

of constitutional rights. It was concluded that in order

to improve on the assurance of those rights, it is necessary

to direct attention to a concept of separation of powers

which utilizes the competencv of educators for educational

functions and Judges For Judicial functions. It was also

concluded that, the separation of powers, as a conceptual

framework, can provide the basis for copperation between the

Judiciary and education. This cooperation allows for an

improved utilization of the competency of the educator in

the evaluation of educational material, even for constitu-

tional ends. Alternatives for carrying out this process are

also presented in Chapter Five.
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CHAPTER I

THE RATIONALE, PURPOSE,

BACKGROUND, AND OVERVIEW

The primary purpose in writing this dissertation is

to state the results of an investigation of the potential

educational consequences of court encroachment upon educa-

tional policy. While the emergence of this problem is

not recent and the problem has historical precedent and

commentary, the reemergence of conflict between the Judiciary

and education as observed in such cases as Robson v. Hansenl

suggests that the problem needs further investigation and

clarification. Hobson provides an excellent Justification

for reaffirming the necessity of directing careful attention

to the development of alternatives which can possibly reduce

the tension in this conflict.

Rationale
 

The pursuit of equal educational opportunity for an

increasing number of students is a major concern of

contemporary educators. This pursuit is not unique to our

 

lJulius W. HOBSON, individually and on behalf of Jean

Marie Robson and Julius W. Hobson, Jr., at al., Plaintiffs,

v. Carl F. HANSEN, Superintendent of Schools of the

District of Columbia, the Board of Education of the District

of Columbia, et al., Defendants. Civ. A. No. 82-66. United

States DistriEE CEurt, District of Columbia, June 19, 1967.

269 F. Supp. A01 (1967).



times as can be attested to by the historical development

of the concept of formal education for the few to formal

education for most, if not all, in the United States. To

assure that the greatest number shall receive the best

possible education, discrimination in education procedures

must be based on other than racial or social distinctions.

The Hobson decision attempts to affirm that principle as

a legal principle and to direct the District of Columbia

Public Schools to develop particular remedies to overcome

the results of inappropriate discrimination in times past.

The decision declared de fagtg segregation unconsti-

tutional and attacked the track system. The legal point that

.92 1233 segregation is unconstitutional had been previously

established in such cases as Brown v. Board pf Education gf

3

 

Topeka2 and Bolling v. Sharpe_ and the extension of this

concept to de £3929 segregation was significant. However,

the Hobson decision can cause questions to be raised as a

result of suggested remedies for changing the educational

framework in the District Schools. The remedies and the

interpretation of educational material weakens the case and

does little to assure educationally the constitutional

protection of the children in the District of Columbia.

However, the decision also illustrates the need for educators

 

23147 U.S. A83, 7A S.Ct. 686, 98 L.Ed. 873 (195A).

33A? U.S. A97, 7A S.Ct. 693, 98 L.Ed. 88A (195A).

 



to create affirmative approaches which will enhance the

fulfillment of the constitutional rights of children during

the time they are students in educational institutions. The

potential educational change to be brought about by the court

directives is questionable and in some instances appears to

be no more sound than the very practices that the court hoped

to overcome.

It is necessary, in light of Hobson, to again consider

the separation of governmental powers and functions. The

historical triad of powers is executive, legislative, and

Judicial and the case provides the basis for the discussion

of the appropriate separation of and exercise of Judicial

power. The argument put forth is that the limits of Judicial

power have been well defined and that it should remain for

the Judiciary to decide only those issues that come clearly

within its domain.

The actions of educators are, in essence, administrative

even though the authority for such actions is derived from

the legislative branch. However, it is not for the legis-

lature to pass Judgment upon those acts, though the legisla-

ture can change the law or statute to affect the legal basis

upon which the educator Operates in the similar way that the

Judicial branch, by declaration of unconstitutionality,

forces the legislature to consider alternative modes of

legislation. Hence, this writer believes that the Judgment

of educational process or policy should properly be placed

in the hands of and carried out by professional educators.



The refusal of the appeals court" to reverse

the Hobson case leaves the decision as law and implies the

acceptance of an ever expanding involvement of the court in

educational policy; hence, encroachment by the courts into

administrative and legislative matters. Furthermore the

principle that interpretation of educational material for the

purpose of determining legal questions and constitutionality

can adequately be done by the Judiciary continues unchecked.

The debate as to the decision's potential as a land-

mark case continues. It is certain, though, that it has

influenced education and specifically educational patterns

in the public schools of the District of Columbia. Evaluation

of this decision leads to the conclusion that it is a decision

which should not stand as a landmark case. It unJustifiably

encroaches upon the legislative branch of government and it

verifies Judge Wright's own Judgment that "it is regrettable,

of course, that in deciding this case this court must act in

an area so alien to its expertise."5

The literature following the decision containsl

numerous articles about the decision in a broad spectrum of

periodicals, ranging from popular magazines such as Saturday

 

”Infra, p.10. Smuck v. Hobson, A08 F.2d. 175

(1969), appeal dismissed 393 U.S. 801, 89 S.Ct. 40 (1968).

5Hobson, 517.



Review6 and US News and World Report7 to the more professional

Harvard Law Review.8 The debates in this literature focus
 

on whether this was a landmark decision or one of dubious

value, as well as the implications of the decision.

There is little evidence in the case that the court

understood what the consequence of its directives and

remedies might be as they affect the lives of the peOple

involved in the system. If the purpose of the decision is to

change the schools so as to improve in reality the quality of

education it is questionable that the decision will succeed.

One of the obJectives of school systems must be the reduction

of failure in achieving the primary purpose of educating youth;

therefore, alternatives other than those suggested by the Ju-

diciary must be develOped and evaluated and which will provide

greater potential for success than those presented in Hobson.

Concern by both educators and legal experts about

encroachment by the legal profession upon educational

matters indicates a need to evaluate what the role of the

courts ought to be in the determination of educational policy.

Increased Judicial review of education is a concern

 

6"Judge Wright Faces North," Saturday Review, L

(July 15, 1967), 51.

7"As Nation's Capital Goes All Out for Integration,"

US News and World Report, LXIII (July 17, 1967), SA.

 

 

8"Hobson v. Hansen: Judicial Supervision of the

Color-Blind School Board,” 81 Harvard Law Review, 1511 (1968).
 



eXpressed throughout educational circles and society generally.

This concern is often expressed in such a way as to imply a

negative rather than positive attitude about the involve-

ment of the legal profession in education. Hobson contributes

to that Obncern.

To give the courts further reason to pause before

claiming the right to evaluate educational policm,it should

be remembered that the court has been willing to admit that some

conceptualizations in their field, such as that of Judicial

power,9 are not capable of precise definition but they have

10 Education isbeen willing to define what education is.

no more eligible for precise, absolute definition than is

Judicial review. It must also be remembered that education is

a political or governmental right and not a constitutional

or private right.11

A crucial concern here is the quality of education

which is available to the student, not that which might hope-

fully be brought about someday. The need to develop policies

which enhance the constitutional rights of the individual

citizen to equal opportunity of education is without question.

The issue to be resolved is whether the desired quality of

 

9 7 Ruling Case Law 1029. State v. Creamer, 97 N.E.
 

607.

10 19 Corpus Juris 1014. 28 Corpus Juris Secundum 832

and citations in both instances.

 

ll 79 Corpus Juris Secundum 3A9, para. NAB.
 



education is best achieved when educators are required to

carry out their obligations or when the courts make the

decisions about educational policies. For the courts to

decide is to discourage leadership and encourage mediocrity

on the part of the profession. It can delay policy decisions

for unnecessary lengths of time. Such procedures take away

the right of the profession to exert its leadership except

through court testimony and such things as amicus curiae
 

briefs.

A clarification of and delineation of a more

satisfactory functioning of the courts and of the education

profession can provide us with more assurance of the protection

of constitutional rights educationally and of a higher quality

of education for all. Judicial review is for the purpose of

reviewing constitutional questions. Of that review there

is no question. The review of educational policy for educational

purpose by the court is questioned. An analysis of the Hobson

decision and an investigation of the more general principles of

law will help achieve a clarification of a more satisfactory

functioning of the courts and of the profession.

It may appear that the Judiciary must accept all of

the blame for encroachment upon the field of education.

However, the Judiciary has been forced to this encroachment

by the unwillingness of educators to provide leadership in

affirming the law as developed by the courts. In no way is

the educational field excused for this failure. This lack



of leadership requires that educators share the blame equally

with the Judiciary for the latter's involvement in educational

policy. With relative consistency the courts' review and

involvement has been to correct unconstitutional behavior on

the part of the profession and to correct the profession's

continued and blatant refusal even to carry out the letter,

not to mention the spirit of the law.

Purpose

An analysis of the Hobson decision is one of the pur-

poses for writing this dissertation. The analysis requires

consideration of the consequences of the court's remedies

to the educational profession and consideration of the potential

impact of the decision upon the education received by students

in the District of Columbia. Germans to this purpose, as

stated earlier, is an evaluation of the impact of the court's

exceeding its constitutional limitations and of the court's

determining educational policy.

Also,a purpose of this study is an investigation of

established court precedent and the theoretical literature in

reference to court encroachment upon educational policy.

Still another major concern in.this dissertation is

the development of alternatives which will help to resolve

the problem of conflict between the Judiciary and professional

educators and to enhance more adequate interpretation of

educational matters which are involved in the pursuit which

guarantees students equal protection under the law.



General principles of law emerge from the analysis

of Hobson,and in this dissertation there is an attempt to

clarify these principles and to search out their significance

as they affect educators and educational policy.

Finally, Hobson has numerous merits in its implica-

tions for educators which might have been clarified and

affirmed in the appeal. However, the appellate court's

review was limited and did not significantly contribute to

a clarification of these issues. Therefore, it is the purpose

here to clarify some of those issues.

Background
 

The writer became interested in the Hobson case during

his tenure in Washington, D.C., as Director of the Antioch

Graduate School's Urban Teaching Intern Program. This posi-

tion required his involvement in the problems of the District

of Columbia's education system and his awareness of the

frustrations in attempts to improve the system. For teaching

interns in this program seminars were arranged with both

Mr. Julius Hobson and Dr. Carl Hansen. In these seminars

and in private conversations, it was possible to learn

about both men's hopes and frustrations as they attempted

to improve the system. This direct involvement in the

District of Columbia Public School System was the catalyst

for interest in this case and for following the prelude to

the case and its arrival in court. The reading of the



10

decision in July of 1967 as it appeared in the Congressional
 

Record on June 21, 1967, caused great concern about the

implications of this decision for educators. It seemed

certain that the case would be appealed and that many of the

issues in the case would be apprOpriately clarified, deleted,

or extended. The decision was upheld on January 21, 1969,

by a four-to-three decision with the United States Court of

2

Appeals for the District of Columbia sitting en banc.1

Overview

The basic point from which this dissertation develops

is that the Judgment in Hobson is an encroachment upon admin-

istrative actions and to some degree upon the legislative branch

of government, which in this instance were the actions of the

Superintendent of Schools and the Board of Education. This

point is established in Chapter Two as a result of analyzing

the case page by page. Also in Chapter Two, general

principles of law which are germane to the problem of

Judicial acts, ultra vires in nature, in cases involving
 

education are developed. The detailed analysis is used for

the purpose of illustrating why the courts ought to be

cautious when dealing with educational matters and even when

interpreting educational issues for constitutional Judgments.

The mis—internretation and resulting poor theory becomes

 

q

1CSupra n. A, p. A. It is of interest to note that

one of the dissenting opinions in this decision was written

by Warren Burger who was later sworn in as Chief Justice of

the U.S. Supreme Court on June 23, 1969.
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apparent in the analysis. The Justification for cautioning

against increased expansion of court action is developed

upon potentially negative educational consequences.

The role of the courts in policy determination as

deve10ped by court precedent and by the theoreticians is the

concern of Chapters Three and Four. To consider this role

adequately, investigation of administrative law and Judicial

review in cases where the substance of the case was other than

education was necessary. Chapter Three deals specifically

with the Justification for non—involvement by the courts,and

Chapter Four deals with the specific conditions under which

it is justifiable for the courts to be involved in what

appear to be educational policies. Throughout both of these

chapters it is necessary to consider a related issue in

cases which are substantively educational. In the general

sense the topic is one of jurisdictional rights. Specifically

it deals with the use of Judges for non-judicial matters, a

concern most germane in the analysis of hohson. One complete

13
section of the first Hobson case deals with this very matter.

The arguments are presented in this dissertation because they

support the need for Judiciary caution when the judiciary

is tempted to involve itself in matters foreign to its

expertise.

 

l3Hobson v. Hansen, 265 F.Supp. 902 (1967). Note that

’ '
-known decision and was

tation 18 to the less well .
.

Sgiidgé prior to the case handled in depth throughout this

dissertatio
n.
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Evidence presented,both in the cases reviewed and

in theoretical discussions by those whose competency is in

law,conflict. The arguments on both sides must be recognized

as well-reasoned and appear to be a matter of disagreement

between honest men of intellectual and legal integrity.

However, people must make choices about the conflict and in

Chapter Five the nature of the conflict is investigated. By

use of the now famous principle that we are a nation of laws

not of men,lu suggestions are made as to potential alternatives

for resolving the dilemma as the legal profession continues to

be called upon to Judge educational issues and interpret

educational policy.

Based then upon the acceptance of the propositions

that the present Judicial processes for making educational

decisions are inadequate and that educators are often remiss

in carrying out their professional obligations, need for

change becomes clear. Also in Chapter Five possible alterna-

tives for both the Judiciary and educators, but especially

for educators, are presented and evaluated. These alternatives

require that consideration be given to further investigation

into related areas. The areas are delineated and explanations

are given for their particular significance.

There are, of course, many other issues which could

be appropriate concerns of this dissertation. However, these

 

lLlMarbury v. Madison, 5 U.S. (Crunch) 137 (1803);

2 L.Ed. 60 (1803).
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concerns are separate studies in and of themselves. They

are stated throughout the dissertation and when appropriate

included in footnote references. Alternatives suggested

as a result of this study are limited to the obligation of

education to carry out the law and to the potential for the

use of court-appointed referees or special commissions to

interpret and pass Judgment on educational matters.



CHAPTER II

HOBSON Y. HANSEN: AN ANALYSIS

Overview

In 1966 Julius W. Hobson, et_al,, brought suit in

Civil Action No. 82-66 against Carl Hansen,Superintendent

of Schools of the District of Columbia, the Board of Education

which included each Board member, the Judges of the District

Court for the District of Columbia, and members of the Board

of Elections of the District of Columbia.

With the exception of Carolyn Hill Stewart,the

Plaintiffs were acting individually and on behalf of their

children enrolled in schools in the District of Columbia.

The Plaintiffs also presented the action as a class action.

The members of the Board changed during the time

that the action was in process and as new members were

appointed they also became Defendants. During the time the

action was in process the necessary changes were being made

in the matter of election processes and statutes in the

Code of the District of Columbia to make the Board an

elected body. This was completed and the Plaintiff Julius

w. Hobson was elected to the Board following the decision in

this case and he also became the Board president. He served

for one term and was defeated for reelection in 1970.

IA
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Carl Hansen,the Superintendent of Schools resigned

in conflict with the Board over an appeal of this decision

soon after the decision was handed down. The District

of Columbia Public Schools were then under the direction

of Mr. BenJamin Henley, Acting Superintendent, followed

by Dr. Manning and then Dr. Hugh J. Scott, who served

into 1973.

In charges filed January 13, 1966, Plaintiffs

contended that, in essence, the Board of Education was

functioning unconstitutionally because of the process of

appointing its members by Judges of the District Court.

Because the Board was alleged to be functioning unconstitu-

tionally the Plaintiffs also contended that Dr. Hansen,

having been hired by the Board, was functioning unconstitu-

tionally as Superintendent of Schools.

This cause of action was separated and heard in

another case before a three-Judge court.l That decision

upheld the constitutionality of the process for selecting

the Board though it was a split two-one decision. The

dissenting Judge was J. Skelly Wright who later became the

Judge sitting alone to hear the remainder of the causes for

action.

The second cause for action, according to the

Plaintiffs, was that:

 

lHobson v. Hansen, 265 F.Supp. 902 (1967).
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The defendants, and each of them, have at all

times operated and, unless restrained as a result

of this action, will continue to operate the public

school system of the District of Columbia in

such a manner as to discriminate against the

infant plaintiffs solely because of their race

and/or color, all in violation of the Fifth

Amendment to the Constitution of the United States.
2

The Plaintiffs, to verify this charge, offered as

evidence the use of the track system, practices which encourage

Juvenile delinquency, distribution of supplies and public

revenues, acceptance of private monies to further enhance

the superior education of whites, use of policemen, teacher

promotions, lack of utilization and improper distribution

of Elementary and Secondary Education Act of 1965 funds,

assignment of teachers, the drawing of geographical boundaries,

and the refusal to carry out the mandate of the U.S. Supreme

Court in Bolling 1. Sharpe.3

The third cause of action stated by the Plaintiffs

was one that implied lack of educational leadership on the

part of the Defendants.

Defendants have failed, refused and neglected

and continue to fail, refuse and neglect to

demand adequate funds from the agencies of the

District of Columbia and the Congress of the

United States with which to [properly] operate A

the public school system under their control.

 

2The Plaintiffs' Complaint as filed on January 13,

1966, in District Court of the District of Columbia, p. 9.

3Ibid., 10—13.

thid., 13.
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The remaining causes extended the charges to the

area of economic deprivation as well as racial and/or color

discrimination.

The Plaintiffs were represented by William M. Kunstler,

Jerry D. Anker and Herbert 0. Reid, Sr. Defendants were

represented by John T. Duncan, Corporation Counsel for the

District of Columbia, Matthew Mulaney, Jr. and John A. Earnest,

Asst. Corporation Counsel, and James M. Cashman and Robert R.

Redman, Asst. Corporation Counsel.

The Judge for the case was J. Skelly Wright. Besides

being the dissenting Judge in the earlier Hobson v. Hansen

5
decision, he had gained attention for his article,"Public

School Desegregation: Legal Remedies for the Q§_Facto

"6

Segregation and was the Judge in Bush X- Orleans Parish
 

School Board.7
 

Judge Wright found, in essence, that the defendants

did, in fact, operate the schools in such a way as to

"unconstitutionally deprive the District's Negro and poor

public school children of their right to equal educational

opportunity."8

 

5Supra, n. 1, p. 15.

6J. Skelly Wright, "Public School Desegregation:

Legal Remedies for Dg_Facto Segregation," 40 New York Law

Review 285 (1965).

 

7138 F.Supp. 337 (1956).

8Hobson v. Hansen, 269 F.Supp. A01 (1967). Herein-

after referred to as Hobson. Appeal dismissed 393 U.S. 801

89 S.Ct. 40 (1968).

 



18

To support the conclusion that he had reached,Judge

Wrigrt offered eleven principal Findings of Facts, most of

which supported the charges brought by the Plaintiffs in

the original complaint. Judge Wright commented upon a

broad spectrum of issues in these Findings of Facts. Briefly

stated the areas covered and commented upon in support of

the conclusions were as follows: Racial and social homogeneous

grouping, Relationship of scholastic achievement to racial

and socio-economic factors, Racial composition of the School

Board, Neighborhood school policy, Teacher assignment, Per

pupil expenditures, Overcrowding, Reading scores of the

Plaintiffs as a class, and the lack of improvement in those

scores, the Track system, and finally, the Testing program.

As indicated in Chapter One, there is little debate

about the purely legal aspects of Hobson in its extension of

equal protection to those affected by dg_fagtg as well as

92.1EES segregation. That part of the decision is not

analyzed in this chapter. What is analyzed is how Judge

Wright interpreted the educational material, drew conclusions

from that material, and Justified Judical review in this

case in order to determine that;

The Superintendent of Schools and the members

of the Board of Education, in the operation of

the public school system here, unconstitutionally

deprive the District's Negro and poor public

school children of their right to equal educa-

tional opportunity with the District's white 9

and more affluent public school children.

 

91bid., uoé.
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Prior to the development of the analysis it is

appropriate to indicate that in addition to the use of the

decision as it appears in the Federal Supplement, considerable
 

time was given to reading the materials as they appeared in

the four volumes of the offical court record on file at the

Courthouse in Washington, D.C. The transcripts which were

a part of the official record were also read and some of the

exhibits explicitly filed with the case were examined.

One other point which needs attention is the emphasis

that Judge Wright placed on the designation of poor as well

as Negro. In many of the instances referred to in the District,

either category of classification is inclusive of the other.

However, to suggest the poor as a classification raises

a whole new area of consideration in the protection of the

educational rights of citizens. The historical trend has

been to assure that education will be more available to more

people, but to evaluate this in terms of equality of facilities,

personnel, and curriculum in the courts is to extend Judicial

action beyond the present precedence in the assurance of

civil rights. This concept has received significant

attention from Arthur Wise, author of Rich Schools, Poor

lO

 

Schools: The Promise of Equal Educational Opportunity.
  

 

loArthur Wise, Rich Schools, Poor Schools: The

Promise of Equal Educational Opportunity, (Chicago, University

Press, 1969).
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In turn, however, the thesis of Mr. Wise has been challenged

by David L. Kirp writing in the Phi Delta Kappan.ll
 

Judge Wright made mention of the poor from time to

time throughout the decision but did not really develop the

case around the poor. Mainly he addressed his evaluation

to the problem of the black children, some of whom were

also economically poor. Commentary on this problem is

provided in the Harvard Law Review. While noting the
 

difficulties in dealing with the concept of the poor,yet

attempting to save the principle as one which needed

attention, in the review it was stated:

The court seemingly uses the words 'poor' and

'Negro' interchangeably in its analysis of

educational problems, . . . This approach is

too facile; the constitutional status of the

poor at least deserves separate analysis

On balance, however, the court is probably

correct in not trying to distinguish between

the poor and the Negro in the application of

its standard. . . . Although extending the

Hobson standard to all 'disadvantaged minorities'

gives the decision such broad scope that it may

cause serious institutional problems, institutional

problems do not Justify drawing an untenable

distinction between2Negroes and equally under-

privileged whites.

 

11David L. Kirp, "A Critique of Wise's Thesis",

Phi Delta Kappan, LI:3 (November, 1969) lA8-l50. It must

be noted that Judicial precedence is expanding to include

the inequities caused through unequal financing even though

the Supreme Court has now acted. See San Antonio Independent

School District v. P. Rodriguez,93 S.Ct. 1278 (1973) an.re—

versalcd‘337 F.Supp. 280, Serrano v. Priesg U87 P 2d. 1241

(1971) and Robinson v. Cahill, 287 A 2d 187(1972),

 

l2"Hobson v. Hansen: Judicial supervision of the

color-blind school board," 81 Harvard Law Review 1511

(1968), 1523.
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The relevant point here is that had Judge Wright,

in the decision,dea1t more significantly with the problem

of the poor, it might have contributed significantly to

the decision's potential as a landmark case. However,

the uniqueness of dealing with the category of poor as well

as Negro would have required a far greater amount of court

activity in terms of testimony and legal delineation. A

great deal more time would have been needed in order to

evaluate fully what it would mean to assure equal protection

of the law for the poor.

The court record of the Hobson decision as it appeared

in the Federal Supplement was organized around three sections:
 

Findings of Fact, Opinion of Law, and Remedy. This Chapter

is organized around the maJor subdivisions found in the

section Findings of Fact. Some of these subdivisions have

in turn been subtitled to enhance clarity and to reduce

the need to discuss a tOpic a second and third time. The

four maJor categories for analysis and discussion are:

Student segregation, Personnel segregation, Equality of

distribution of resources, and the Track system. At the

end of Chapter Two is a short discussion of the principles

of law which will be further examined in Chapters Three and

Four.
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Student Segregation
 

In this subdivision the analysis indicates that the

issue of student segregation contains little with which one

can argue. It is quite clear that a school system with

better than 90% Negro population will probably be segregated;

unless I) The white and black populations are appropriately

evenly dispersed throughout the district, or 2) The district

abandons its neighborhood school pattern since the city's

housing pattern is segregated, and/or consequently 3) The

district develops procedures for transporting both black

and white students into other neighborhoods in order to

assure the desired racial integration.

As the following discussion will illustrate, there

are some interpretations of material which cannot help but

raise questions about the credibility of the decision and

of the remedies put forth.

Judge Wright found that the operation of the schools,

mainly by the administration, encouraged segregation of

students as charged by the Plaintiffs. He suggested that

the school system's policies resulted in more segregation

than was necessary, a valid criticism even if the increased

segregation was not the intent of the administration.

It is apparent that Judge Wright felt that the

integration of the schools could be improved if optional

zones were no longer allowed, if the neighborhood school

policy were rejected as a primary basis for geographical
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school zones, and if some students were bussed voluntarily

from east of Rock Creek Park to schools west of the Park.

He made integration of schools a primary obJective by which

to measure educational success or potential.

Judge Wright overlooked some significant and difficult

evidence that the integration<mfschools in itself might not

have improved the performance of black students.13 He seemed to

ignore some of the difficult problems which the system had to

face in its attempts to bring theory and practice together.

This was indicated when he insisted on attacking the school

administration under the leadership of the Superintendent

as being "affirmatively satisfied with the segregation which

the neighborhood policy breeds."lu He also suggested that

 

13In the attempt to translate theory into practice,

this writer also has difficulty accepting this overlooked

evidence. There are at least two or three reasons for this

difficulty. One is a personal commitment to integration,

another is the feeling that if people only somehow live

together they will accept each other as individuals and

cease to discriminate on a racial basis as suggested by

Dr. Robert Cole (Cited on p.Al9 of Hobson, n. 25.).

Rememberhnghis experiences in integrated situations, the

writer finds this concept of harmony emotionally as well

as philosophically acceptable.

However, in the (bleman Report Equality of Educa-

tional Opportunity, James S. Coleman (Washington, D.C.:

U.S. Department of Health, Education, and Welfare, 1966),

it is suggested that schools which were mixed racially were

not, in fact, the reasons for the higher performance of

students. The higher performance was dependent upon other

supportive education attitudes. (pp. 307—310) However,

as indicated in the Harvard Law Review (supra) these findings

are in turn criticized in U.S. Commission pf Civil Rights

(Washington, D.C., 1967) vol. II, pp. 35-97 and 73—119.

IA

 

 

  

HobsOn, A19.

___ _——I—u——v
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the school administration was ready to sacrifice the

neighborhood policy if that would keep from splitting a

small white population in half so that the white population

might attend she same school.15 The difficult problem for

the school administration at this time was to maintain, as

much as possible, any white population in order to assure

at least a degree of integration. Judge Wright rejected

the use of this point as a defense implying that it was

a type of blackmail.l6 Yet the conditions in the.public

schools of the District as well as the population of the

District bore this process out as a reality quite beyond

the control of the school administration.

The creation of flexible school boundaries by the

school administration could have been an attempt to develop

conditions which would have kept a population of white

students in the District schools. Another but absurd

possibility for maintaining a white student body without

developing flexible school boundaries would have been for

the courts to dictate that parents could not place students

in private schools or that they could not move from the

District; both of which would have been an infringement

 

lSIbid., 418.

16The blackmail referred to is the implied threat

that if a few white students were forced, by geographical

zones, to attend a predominantly Negro school then parents

would send their students to private schools. By legal

definition, blackmail is, of course, unacceptable.
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upon their civil rights. Yet short of these extreme

measures, the maintenance of a white school population

becomes almost impossible. It appears then that the

administration was in fact attempting to maintain some

semblance of integration by the very policies which Judge

Wright found so deplorable.

The insistence upon the development of hard and

fast rules about boundaries would seem to encourage further

13133323 segregation, unless of course the parents could be

forced to remain in the District as well as be prevented

from enrolling their children in private schools. This

is an absurdity and a position which would require a change

in established legal precedence and a reversal of Pierce 1.

Society 95 Sisters.l7

  

That these Findings of Facts are open to considerable

debate can be little questioned. It is on these Findings

about segrefaticn that Judge Wright extended his remarks to

Opinion of Law in relation to disestablishing d3 Jere

 

and de facto segregation.

A perplexing question i1 whether or not the inade—

quacies in the Findings of Facts weakened the Opinion of

a

Law. It appears that abstractly the opinion did not depend

upon the Findings of racts other than to give Justification

for developing the Opinion. The attempt to direct the

 

1

*7268 U.S. 510 {1735), A.4

S.Ct. aler, 63 LoEkio 10270.

\
H
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Remedies to the system as a result of the Findings of Fact

becomes questionable. Yet the issues in the Opinion of

Law seem to stand somewhat by themselves which requires

that attention be directed to student segregation as it

appeared in the Opinion of Law.

In the Opinion of Law the degree to which Judge

Wright believed that the issue of the unconstitutionality

of d; fggtg segregation did not have specific precedent

appeared early. His belief that he needed to consider educa-

tional policy to assure students equal protection under the

law also appeared at the onset. Fer instance, after

admitting that many previous decisions were dissimilar

for the District of Columbia schools, where segregation

resulted because of neighborhood schools, Judge Wright

stated, "The argument can be made, however, that even in

these situations [attendance patterns] the court has the

power, thought not necessarily the duty, to insist on a degree

of actual integration."l8 To establish Justification for

this position, Judge Wright appealed to related concerns

in Dowell 2. School Board, W.C. Oklahoma,19 Gibson 1.
 

 

l81bid., 49A.

19299 F.Supp. 971 (1965), affirmed sub nom. Board of

Education of Oklahoma City, gt al., 1. Dowell 10 Cir., 375 F. 2d

 

 

158 (1967). Cert. denied 387 U.S. 931; 87 S.Ct. 205A; 18 L.Ed.

2d 993 (May 29,1967); cited in Hobson, A94.
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' Board of Public InstruCt'ion,2O and N.L.R.B.'s decision

dealing with company unions.21

Even though there are merits to "the argument in

the large"22 for involvement of the court to overcome past

92.1232 segregation, Judge Wright did not extend court action

to reject the neighborhood school. He rejected the Plaintiffs'

request for relief in the assignment of pupils to achieve

actual integration because of their failure to prove that

theneighborhood plan did not provide significant integration

in 1954 and that there was little standing on this issue

by contemporary students.23

Judge Wright's views in relation to present d§_ju£g

segregation are extremely difficult to analyze educationally

because they bear on an issue which is constitutional and

about which there is a need to take into account projected

2U
consequences. The court avoided decisions on housing

 

20272 F.2d. 763 (1959), 766 5 Cir. Cited in Hobson,

“95.

2176 N.L.R.B. 670 (l9UB) and Freund, "Civil Rights

and the Limits of Law," 14 Buffalo Law Review 199 (196“)

205, cited in Hobson, H95.

22

 

Hobson, M95.

231b1d.

2“

A related issue here and one taken upon in alterna—

tives in Chapter Five is that in developing educational

theory considerable attention can be given to potential and

projected consequences of specific alternatives. The court,

on the other hand, is limited to evaluation on the basis of

real damage to individuals.
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patterns, which indirectly affect the outcome of the educa-

tional process. This made the issue in at least one

respent educational rather than legal.

The educational issue is that of the use or

rejection of optional zones. The issue is constitutional in

that'gg £2222 segregation in the schools exists by virtue

of segregated neighborhoods. Because the judiciary does

not, or is not willing to enforce the rapid integration of

neighborhoods, it then burdens schools with a judicial fiat

to right the wrongs of its refusal to act in another field.

Should or can the courts fault policies which are attempts

to reduce the extension of the evil being attacked? Also,

should the courts fail to consider an issue as being outside

of administrative discretion when in fact administration

predictions are validated by prior experience? For example,

white students did leave the District public schools in

large numbers. What must be resolved is whether or not the

impact of changing educational policy to affect legal ends

does in practice work.

This writer believes that Judge Wright overlooked

acceptable alternative explanations for the existence of

zones. Wright also argued against the use of projected

consequences on the one hand; for example, what whites might

do if the zones were removed; while at the same time he

used projected consequences to verify his own position;
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for example, that education will benefit from volunteer

bussing from east to west of the Park. He concluded on

behalf of students something which he well ought to have

concluded about teachers in the latters' seeking of transfers.

He argued that:

The court need not and does not assume these students

[those transferring] all seek escape from Dunbar

because of racial prejudice; rather, the court agrees

that Negro ghetto schools like Dunbar are inherently

unequal educationally, and assumes that many white

students want out for that reason.

What, it can be asked, did he hope to communicate by "inher-

ently unequal educationally"? If it is by virtue of the

predominance of one race in a school and this separation

is inherently unequal, then the meaning is acceptable. But

if it is a matter of claiming that black schools, by virtue

of being black, are not sound educationally, there is much

to fault. If he argued that black ghetto schools become

educationally unsound by virtue of poor teachers and the

results of lower budgets, then the schools are unequal by

virtue of specific reasons and certainly not inherently so.

If it were because of these reasons, then the reasons are

educational and remedies should be developed by educators

who have the support of, and not the antagonism of, the

court.

 

25Hebson, p. 501.
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De facto segregation and neighborhood schools

Judge Wright drew a series of faulty conclusions

from faulty basic assumptions or an overextension of the

separate-is-inherently-unequal affirmation of the courts in

195“. He stated, "Negro schools provide their Negro students

with an education inferior to that which others, white and

Negro alike, receive in integrated or predominately white

education settings."26

It is necessary to remember that facilities which

are designed to be separate but equal are unconstitutional.

Facilities which are, in fact, separate even if equal, become

unequal constitutionally but not necessarily educationally.

Educationally, schools which receive lower financial support,

lower quality teachers, poorer supplies, and poorer buildings

are inferior by virtue of non—support and not by virtue of

race. With general support among educators, this can be

argued as an educational negative. Furthermore, when it

happens that the schools which consistently receive this

abuse educationally are racial in nature, a constitutional

issue is involved. The remedy should first attack the primary

cause of the constitutional issue not one of the results of

the issue.

In an implied defense against insisting upon integra-

tion of neighborhoods while insisting upon integration of

 

a6lbid., 50M.
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the schools, Judge Wright argued, ”In addition, the segrega-

tion of the schools precludes that kind of social encounter

between Negros and whites which is an indispensable attrib—

ute of education for mature citizenship in an interracial

and democratic society."27 The difficulty here is that

Wright asserted the existence of an interracial and demo-

cratic society, both of which are, at present, questionable

as realities. He also assumed that the integration of the

schools will bring about an interracial society; a desirable

goal in this writer's estimation and beliefs but one not

without questions for many citizens in society. It is

surely questionable that the integration of schools alone

will in fact result in an interracial society. It is

appropriate here to add that this writer believes that the

integrating of schools must still be one of our highest

priorities. Nonetheless, the evidence for this position

is not so conclusive as to insist upon this integration of

schools apart from insisting upon the same for the whole

society.

Further, Judge Wright argued that:

Education, which everyone agrees should include

the opportunity for biracial experiences, carries

on, of course, in the home and neighborhood as

well as school. In this respect residential

segregation, by ruling out meaningful experiences

of this type outside of school, intensifies, not

eliminates, the need for integration within school.28

 

27Ibid.

28Ibid., 505.
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This statement is questionable in that it appears

to be based on assertions which are not inherently valid.

It is not a certainty that everyone agrees that education

should include biracial experiences. Secondly, if bi-racial

experiences are appropriate, the kind of educational experiences

are quite different from what the schools are presently

about. Simply bringing people together in isolation does

not lead to social interaction. And, thirdly, it does not

categorically follow that because neighborhoods are segregated,

that the burden for integration should be placed upon the

schools. At best it is an assertion of belief.

This problem of segregated neighborhoods reiterates

the need to deal with constitutional issues apart from

educational issues. Constitutionally it is required that

the society should be integrated. Will the integration of

schools lead to the bringing about of integrated communities?

If so, then plans for integration of schools to overcome the

present harmful situation is a constitutional but not necessar-

ily an educational concern though it will affect education.

Judge Wright rejected Counsel's appeal to the writings of

Horace Mann for a defense of the neighborhood school plan. Judge

Wright's explanation of the rejection appears to be plausible.

But again, he assumed that the Defendants used the plan to isolate

blacks from whites, an assumption which is unfounded and gains

credibility only from Judge Wright's assertion of it.
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The argument given by Judge Wright in favor of the

democratizing of public education29 is most plausible,

but opens up a Pandora's Box not dealt with and seemingly

rejected by precedent. Because of the extension of consti-

tutional guarantees by civil rights legislation to race,

creed, and national origin, the existence of private schools

and particularly of religious schools, by their very operation,

is a denial of this democratic principle of a totally inte-

grated educational system.

Judge Wright wrote, based upon McLaurin 1. Oklahoma

State Regents,30 Sweatt K- Painter,31 and Brown, "that to
 

share experiences with the other race remains an integral

aspect of educational opportunity."32 However, it would seem

that this should read "race, creed or national origin" which

then implies the need for a rejection of the right to have

separate schools which are religious in nature. This position

goes against the trend ever since Pierce 1. Society 9:

Sisters.33 Judge Wright's assertion is acceptable as to the

desired effect.

 

291bid., 505. Wright implied Mann's claim that the

association of students of every social economic and cultural

background in the public school is essential to democracy.

30339 U.S. 637, 70 S.Ct. 851, 9a L.Ed. 1149 (1950).

31339 U.S. 629, 70 S.Ct. 8M8, (1950).

32Hobson, 505.

3345 S.Ct. 571, 268 U.S. 510, 69 L.Ed. 1070 (1925).
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But his assumption that this can be cured by forcing the

few white students to attend black schools is incorrect and

does not bring about the desired end. Furthermore, Judge

Wright implied that itwas only white students who were able

to escape to the less crowded schools, a finding which needs

considerable qualification to stand valid as a criticism.

Optional zones did, in fact, allow non-white, though not the

poor, to attend less crowded schools.

Court's suggestions 39 overcome educational segregation

resultingfrom.§§ighborhood segregation

  

A suggested alternative put forth by Judge Wright, with

apparent satisfaction at how significant the program would be,

was a plan which would reduce crowding and provide for a more

integrated situation.

One such alternative which cannot fail to arrest

the school official eager to explore ways of

reducing segregation in the schools would be to

transfer and transport volunteering Negro students

stuck in overcrowded elementary schools in their

neighborhcod into the partly empty white schools west

of the Park.3u

This would certainly be an improvement but hardly one

to cause much excitement. It would nominally reduce some

crowding in the black schools. It also could increase the

black population to over 50% in some cases in schools which

ranged from 3% to 18% black with most ranging from 8% to 16%

black at the time of the decision. These latter percentages

 

3“Hobson, 509.
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were calculated according to the school capacity and not

school enrollment. When calculated on what was then_

actual enrollment, the percentage of black to white students in-

creased significantly.

The schools then were already integrated, so little

weight can be given to the claim of improving integration.

In addition, moving only blacks to white schools is also dise

crimination, a point made by some educators at least as early

as 1966. The disadvantages of the time involved for these

children may far outweigh the advantages of the shift and

the possible further reduction of the whites in these schools

could decrease the excitement that this alternative provides.

As indicated earlier, the reduction of overcrowding

will result in a few rare cases but other alternatives would

provide far greater impact on overcrowding than this plan

offers. Unless Judge Wright was willing to reject the right

of parents to move to suburbia or to send their children to

private schools then the pattern he suggested has little

appeal to an educational system with a large percentage of

black students.

Judge Wright suggested:

For at least this one alternative, therefore, the

resulting social gains far exceed the cost of any

kind. This confirms that the Board's generally

strict adherence to the neighborhood policy is

beyond justification in this one instance, which

supports the assumption that other proposals can
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also be framed the net advantages of which in

integration terms will also be clear.35

This position is unwarranted. The costs are feasible

but there is little impact percentage-wise in the shift of

students and the net results may actually further reduce the

possibility that the schools will achieve greater integration

which is, of course, the goal.

Judge Wright's faith in the concept of educational

parks as an alternative was overly optimistic. He apparently

refused to realize that one educational park in the entire

public school system would not bring about any real degree of

integration since the entire school population is 90% black.

There are many reasons to favor parks other than in-

tegration. Integration is a desirable incidental advantage

Of the educational park organization pattern. However, it

needs to be realized that the park may cause further exodus

of populations. It also assumes that bringing people together

in a different but isolated environment develops desirable

racial attitudes, a position held by this writer but with

far less optimism and apparent justification than in times

past. In the case of the District the parks would have to be

cooperative ventures with other political entities which at

present seem close to impossible to achieve if judges are

unwilling to attack segregated housing patterns.

 

351bid., 510.
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293;; reView'gf'legislation gaglgdministrative ggtg,

On the basis of precedence, Judge Wright'built a very

strong case for justification of review of legislation and

administrative policy. Of the right to do so there is little

question. Yet, as he pointed out, "Indeed, ordinary statutory

classification resulting in inequalities economic in nature

are traditionally upheld whenever the reviewing court can

imagine a reasonable or rational basis supporting the class-

ification."36 And ". . . those objectives must be of sufficient

magnitude to override, in the court's judgment, the evil of the

inequality which the legislation engenders."37

This is the real issue of debate; that is, that 6f

interpreting the magnitude of the alleged inequities and the

evaluation of administrative intent. The contents of the

case and the interpretation or insufficient interpretation

of educational material does not warrant the involvement of

the court in the determination of educational policy in this

particular instance.

Appealing to precedence, Judge Wright built a valid

position that "integration is an educational goal to be given

a high, high priority among the various considerations

involved in the proper administration of a system beset

 

36Ibid., 506.

37Ibid., 507.
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with'gg;£§£§g segregated schools. United States'y,

‘Jerfer30h*county.38"39

It can again be argued, however, that the court

moved beyond its domain and into educational policy. Itdoes

not follow that a gg_f§£tg segregated school will make inte-

gration a part of the curriculum anymore than any other school

and the assumption that the neighborhood school,rather than

the segregated neighborhood, should be under attack and for

which remedies are issued is questionable. The legal point

again should well be that integration is required for con-

stitutionality. Let the neighborhoods integrate and let the

administration integrate the schools in some manner. Let the

educators debate the role of integration as a part of the

educational curriculum. This would seem to be far more desir-

able than avoiding the negatives of integrated neighborhoods

at the expense of involvement of the courts in educational

matters.

An evaluation of the Remedies suggested by Judge

Wright covers essentially much of the same ground that has

been covered in the interpretation of Findings of Factshand

of the Opinion of Law. However, there are some remedies and

statements which warrant further comment and reiteration.

 

38372 F.2d. 836 (1966x 5 Cir. reaffirmed §n_banc,

March 29, 1967, 380 F.2d. 385. ‘—

39Hobson, 508.
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Judge Wright suggested that the remedy to overcome

discrimination "must center primarily on pupil assignment,

teacher assignment, and the track system.”0 The provision

to transport children from the overcrowded black schools

to the schools west of the Park provided little relief.

Other measures to reduce overcrowding were already in the

planning stages and other alternatives which might have been

suggested were overlooked.

The court avoided a direct attack upon the neighborhood

school but continued to snipe away as if there were relevancy

in the criticism of the neighborhood schools. "The use by

the defendants of the neighborhood school policy, intentionally

manipulated in some instances to increase segregation, is the

”1 Did theprimary cause of pupil assignment discrimination."

Board necessarily act maliciously if it knew that the conse-

quences of its acts would be to create even more segregation?

Was not the willingness to allow some free choice an attempt

to achieve what Judge Wright felt the system ought to have

achieved?

Personnel Segregation
 

Indicated earlier and briefly stated here, the Plaintiffs

charged that the selection of the Board was unconstitutional.

Other charges about personnel were directed to the composition

 

uOIbid., 51A.

ulIbid., 515.
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of the general administration, teacher selection and assign-

ment, teacher promotion and transfer, and the administrative

composition of particular schools.

School Board and general administration

'The question of racial composition of the School

Board became a moot question both during the process of the

decision and even more so soon after the decision. The

earlier decision in Hobson g. Hansen“2 upheld the legality of

the process for appointing the Board although it did not'

change the overwhelming white majority of Board members.

However, during the trial the selection method was in a state

of transition to an elected Board. The election has continued

as the process of selecting Board members."3 Two Board

members are elected at large and nine elected from specific

districts within the District of Columbia.

Judge Wright found no reason to fault the system be-

cause of the number of blacks in administrative positions at

the time of the case.uu However, when he turned his atten-

tion to school personnel specifically he indicated that there

 

quobson v. Hansen, 265 F.Supp. 902. This question

was the primary substance of the first Hobson decision.

u3The composition of the immediate Board prior to the

1971 election was eight blacks and three whites. Six Board

members were up for election in November, 1971.

"uNote: The present Superintendent is black and.

there are both black and white assistant superintendents. At

the time of the decision the Superintendent was white and

there were four black assistants and seven white assistants.
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were numerous reasons to argue that a definite pattern of

intentional segregation existed. He argued that this contri-

buted to the inferior education received by black students.

This immediately creates a problem. Given today's

attitude on the part of many black miiitants,society is

confronted with a paradox. There are those who argue that

separate but equal is to be preferred as long as the control

of these schools is by blacks. At the time of the decision,

however, the prevalent preference was for a truly integrated

approach to education as a method of enhancing the potential

for achievement of quality education for all.)45

School faculty segregation

There can be little argument with the facts of the

segregation of school faculties. As of the 1966-67 school

year there was a very high correlation between the number of

black or white students and the number of black or white

teachers in a particular school. However, there can be dis-

agreement in the interpretation of the statistics to substan-

tiate his charges against the administration's placement

policies rather than giving thought to the character of the

administrative problems. He also seemed to gloss over the

 

”SThis debate, of course, still continues. Evidences

of, are in the arguments for community control and the concern

by the National Association for the Advancement of Colored

People and its Atlanta chapter.
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societal significance of the problem and failed to grasp the

extent to which this is an educational problem.

The problem for the system in personnel placement is

similar to that of student placement when the racial 1m?

balance is as great as it is in the case of the District.

For instance, what happens when you take the 22% white

teachers and evenly distribute them percentage-wise through-

out the District? Is it not possible that this further

reduces the white pepulation of teachers? One must consider

that the transfers of whites from predominantly black

schools to white schools was almost nil. But the transfer of

teachers out of the system was significant. While on the one

hand it is a relief to be rid of teachers who were possibly

racists, it leaves the school system in even greater diffi-

culty if the faculty is to become integrated.

It is sufficient to say here that this raises the

question of professional educational leadership or lack of

leadership, a question which will surface often throughout

this discussion. In the examination of alternatives in

Chapter Five the question will be handled in depth.

Statistics“6

Judge Wright used numbers instead of percentages of

schools in his evaluation of the educational program. This

 

“6See generally the charts used for the calculations.

Hobson, ”22-23.
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helped to create an inadequate interpretation of what had

in fact been taking place in the District. If one observes

only numbers of schools, the changes, both positive and

negative, do not seem significant given the magnitude of the

present problem. But if one looks at percentages of change

in the four-year period from 1962-63 to 1966—67, then one

sees trends and it is more difficult to imply intent to

segregate to the educators. It requires thedirecting of

one's attention to that significant educational change

which was in process.

If one observes1nnpfactors; namely, the change in

the percentage of schools with all black and the percentage

of schools with all white faculties, one finds that at the

elementary level there was a decrease of 18.7% (from 64

schools to 52 schools) in the number with faculties that

were all Negro. At that time there was almost a 100% in~

crease (from 20 to 39 schools) in the number of schools with

85% to 99% black faculty. This is, of course, in this

writer's view, an unquestionable negative.

During the same four-year period, from 1962-63 to

1966-67, there was an increase of 142.9% (from 7 to 17) in

the number of schools at the level of 67% to 85% black

faculty. There was also a decrease of 33.3% (from 15 to 10)

in the numbers of school faculties with what Judge Wright

considered the most desirable level (i.e. 33% to 67% Negro
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faculty)“7 of integration and a 33.3% (3 to U) increase

in the number of schools with 15% to 33% black faculty

members.Ll8

At the same time one finds that the number of all

white faculties decreased by 70.6% (from 17 schools to 5).

The increase in the number of schools with only nominal

percentage (1% to 15%) of black teachers was 167%, or three

schools to eight schools.

Another fact of significance is that during that

time the number of schools within the acceptable range, which

reflected the system-wide percentage of black teachers,

more than doubled or increased approximately lfl2% (7 to 17).

It is apparent that Judge Wright preferred that the total

number of white teachers should increase so as to represent

a figure of 33% to 67% blaCk.

When one considers only the numbers of elementary

schools involved or observes the number of schools in the

negative categories at any given point, it is easy to conclude

that the situation is most bleak. However, using percentages

and giving thought to rapidity of trends, then it is possible

to actually commend rather than condemn the administration.

 

u7Judge Wright selected this category for the

appropriate integration level for reasons that this writer

cannot ascertain. This does not represent the proportionate

composition of faculties' or students' population. The

upper limit does approximately represent the black—white

ratio of the total District population.

“8Hobson, “22-23.

I,__...—-'--—"
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.Turning to the Junior high level, it is indicated

that there was an increase in the number of schools with

predominantly black faculties; that is, schools with 85% to

100% of their faculties of Black race. (It is assumed that

because the category of 100% was not indicated separately as

it was in the elementary school statistics there were no

instances of a totally segregated faculty on the Junior high

level.) In this category of 85% to 100% there was an in-

crease of 33.3% (12 to 16).

Significantly, the percentages of schools in the

desirable category (desirable as defined by Judge Wright)

increased by 133.3% (from 3 to 7 schools). There was a 50%

decrease (6 to 3) in the number of Junior high schools with

percentages of black teachers in the 33% to 67% range and a

100% decrease (1 school to O) in the 15% to 33% range. One

Junior high school remained at the 0% to 15% range.

Apparently there were not any Junior high schools

with an all white faculty because a category with 0% black

faculty was not indicated. The chart did not indicate which

schools moved from one range to another nor the increase in

the range as a result of new schools.

At the senior high level there was a desirable change

in faculty composition during the four-year span. There were

no changes in percentages of schools with predominantly black

faculties, but there was a decrease in all white faculties

of 66.6% (from 3 to 1), and there was a 100% increase (2 to

H) in schools with faculty distribution reflecting the

District-wide faculty racial composition.
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These statistics are put forth for consideration

because Judge Wright's interpretation of these "facts"

provided him with what he considered a concrete basis for

some far reaching suggestions and were employed by him to

verify what he Judged to be racist policies of the school

administration. 'It must be noted that groupings were made

which tend to encourage one to overlook noticeable, if

not favorable, trends on behalf of the school administration.

Germane in the creation of attitudes but not of

terribly great significance statistically was the switching

of numbers in the statistics. These switches appear to be

honest mistakes, but in this case they put the school

administration in worse light then that in which it already

appeared. For instance, the total number of elementary schools

for the 1966-67 school year was 135.u9 Fifty-two of these

had all black faculties. This number is verified in Section

(b) of Chart (a) entitled "Students and Faculty".50 Yet

Judge Wright states, "Of 135 elementary schools, 57—-over

HO%-- are minus even a single emissary from the other race."51

Further attention must be given to some of the affirma-

tions made by Judge Wright and on which he based his continued

attack upon the administration. It is obvious that Judge

Wright disregarded the changes between 1962-63 and 1966-67

 

uglbid., u22.

501b1d., M23.

5lipid.
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and considered them to have little if any significance on

the presumed intent of the administration to keep the schools

segregated. He was content to see the present situation as

negative, as perhaps most people would, and to argue that the

lack of change between 195“ and 196252 was indicative of an

administrative intent to prolong segregation even though

there had been substantial changes between 1962 and 1966.

The interpretation of these statistics by Judge

Wright led him to a series of observations or affirmations

of what would seem to be true about the District schools.

He stated, ". . . to a significant if not startling degree

teachers and principals have been assigned to schools where

their own race mirrors the racial composition of the schools'

student body."53 As indicated earlier in the chapter, given

the present statistics, this point cannot be argued. However,

given the trends and attempts of the school administration

to change this, the Findings of Facts now have less signifi—

cance as an indicator of needed changes. The charge of

intentional segregation by administrative intent can be

questioned.

Judge Wright stated that "since 22% of all teachers,

but merely 9.2% of the students are white, at all grade

levels we should expect some tendency . . . for faculties

 

52Ibid., M29.

53Ib1d., M25.

—_ .u—i
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to have slightly higher white percentages than the student

body."5u The hard reality was that it was not surprising

that this 22% of the teaching faculty was not scattered

throughout the District Schools. The high concentration

of white faculty essentially west of the Park was due to

the fact that for various reasons these teachers had not

transferred to schools east of the Park while white teachers

in those schools transferred out of the system. In essence

there had been fewer openings west of the Park and fewer

opportunities, short of reassignment, of faculty to achieve

racial balance in the faculties west of the Park. Short of

racial consciousness in the hiring of new teachers so that

more whites would be placed in the ghetto schools these

positions would naturally be filled by blacks and young

and often transient white faculty members.

This writer's argument is not with the then existing

situation as such but with Judge Wright's assumption about

the prevailing condition which helped create this situation.

Reasons extended far beyond racist intent, though many

reasons may be in a loose sense racial as Mr. John Koontz,

the then Assistant Superintendent, used the term in his

testimony.55

 

SuIbid.

55Ib1d., M30.
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nggher'tranSfer'and’turnover'rate

Judge Wright suggested that because there was a high

personnel turnover rate the personnel segregation must.have

been intentional. Apparently his argument would have been

that a high turnover rate would have allowed the school

system many opportunities to improve the racial composition

in such a way as to make certain that each school would have

had approximately twenty-two per-cent whites on the faculty.

However, there is no particular reason to accept this

assertion at face value. If the white population of teachers,

as indicated above, remained stable and white teachers new

in the District tended to be transient for reasons other than

racial, then inroads in changing the balance of white teachers

in the predominantly black schools would have required the,

hiring of a considerably higher percentage of white teachers.

This position is not inherently defensible given the racial

composition of the population of the District and of the

District's schools. The mere fact of reassigning the white

faculty either in 1966 or in l95u would not have brought

about what Judge Wright as well as many educators would hope

to achieve. That hope, of course, was the integration of

schools of both faculty and student body.

Judge Wright downgraded defense of the integration

policies by indicating that it was not clear whether or not

the policies covered initial assignments in the District,
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that the concern was mainly for token integration, and that

the attempts were "barren offruit."56 It must be argued

that the evidence cited earlier indicated considerable

progress on the issue and that the defense pointed out many

things that the administration was doing to overcome a diffi-

cult problem. The downgrading did not appear to be appropriate.

An attack upon the testimony of Dr. Hansen on teacher

transfer policies was of little significance unless further

clarified. As Judge Wright suggested, the testimony indicated

inconsistency but little more. In itself it did not indicate

racism.

Judge Wright pointed out that Dr. Hansen testified

that "transfer requests have met stiff resistance, winning

approval only when clearly Justified by considerations of

'57 Dr. Hansen soon after also testifiedhealth or 'education."

that "his administration has approved transfers for teachers

wanting to serve at schools nearer their homes-~a factor

of convenience unrelated to education or health."58 For

this inconsistency to be significant it needed to be proven

that this had applied only to white and not to black teachers.

Other things being equal, convenience is of signifi-

cance educationally and it can be of even more significance

 



51

in the case of the District schools with its need to retain

more experienced teachers. To live in northwest Washington

and to be assigned to a school in the far southeast is not

inherently positive educationally even if using private

rather than public transportation. Without stretching the

concept of educational benefit to any great extent, a

teacher's living near his school can be argued to be one

of those benefits. For example, the fatigue factor in .

driving time and traffic congestion as well as identity in

the neighborhood with the students are factors which can

possibly influence teacher performance.

The court rejected by implication and without explana-

tion the Superintendent's affirmation "that many white teachers

have transferred from Negro to white schools during the last

ten years, 'not always necessarily because of the difference

11'59

in race. The court found " . . . that some white teachers

originally assigned to Negro schools have purposefully escaped

therefrom via transfer process."60

The policies of administration, while they were not

sufficient, were certainly indications of attempts to live

with the difficult realities of maintaining a racially balanced

faculty. To charge racial intent here was the equivalent of

suggesting racial intent on the part of Judge Wright for living

 

591bid.

6OIbid.
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in far northweSt Washington or suburban Maryland. Numerous

other factors must be.evaluated to ascertain racism. Guilt

by association was not.sufficient for this Judgement of the

school administration.

'Teacher'placement

Comments of Judge Wright on original teacher place-

ments were of no more help than were the statements by the

school administration which he Judged to be of so little

significance. Certainly the charge of racism could be made

but with no more validity than the affirmation that other

policies predominated in the placement of teachers. At the

time of the decision, when schools opened with positions

unfilled, it was appropriate for the administration to argue

that hiring was on the basis of need. Once numbers of teachers

were hired then assignments certainly could take in factors

other than race. The desire to retain good teachers was a.

sufficient reason for assignments to schools which had a

greater appeal to individual teachers.

This writer has difficulty here because he accepts the

proposition of unconscious racism and the fact that some

teachers are racist. However, this belief must be separated

from educational issues and proof provided for judicial decision.

This was not done by Judge Wright who accepted a type of guilt

by association as a basis for determining racism. He also

overlooked valid educational bases for the acts he found un-

desirable.
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Judge Wright used 1962 statistics to indicate that

"the court cannot forget one remarkable fact: 'In 1962-63,

eight years after 'integration,‘ in a school system short on

white students and white teachers, the faculties in 15 of 17

predominately white schools were 100% white."61 The point

that was more appropriate was that in 1966-67 of 13 predomin-

ately white faculties only five were 100% white and the trend

showed continued reduction in percentages of white teachers.

The complaint here was that the condition was deplorable and

the 1966-67 figures Justified the complaint, but Judge

Wright's use of 1962 figures was not warranted in the year

1967.

Judge Wright concluded, after using the 1962 statistics,

"The pattern of teacher segregation persisting, although in

a less extreme form, and no evidence having been offered of

any change in policy or practice since 1962, the court

concludes that elements of deliberate segregation by such

officials continue."62 The actual admission of the change,

it seems, should have indicated that whatever was being done

was improving the situation and would bring about a more

desirable pattern than existed.

 

61Ibid., M29.

62Ibid.
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AdminiStrative'and‘teacher‘segregation in_the indiVidual schools

The court suggested little clarification on the issue

of segregation in dealing with the placement of principals.

It did conclude that to the extent that blacks had not been

assigned to white schools the racial segregation of teacher

assignments became the pattern for the principal assignments

if the promotions were from within the school.63 Judge Wright

implied that considerations in one particular assignment were

racist. "These decisions were, as Assistant Superintendent

Koontz said, 'in a sense, racial . . .' with respect to the

'background of a person.'"6u This reference was to the

assignment of particular assistant principals, one white

to a predominately white school and one black to a predomin-

ately black school. At the point of this decision much emphasis

was being placed on the need to have blacks in positions of

authority visible to black youths. To make the assignment

of these assistant principals appear racist was without full

consideration of its actual administrative Justification.

In commenting upon teacher and principal segregation

as they relate to g; lure segregation, Judge Wright did not

extend his comments beyond what has been evaluated earlier

in this chapter. He referred to a 195M policy, allowing

teachers to remain at the schools they were already at, and

 

63Ibid., M30.

6urbid.
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Judged the system as acting wrongly on this issue. However,

this policy would seem to.have little relevancy because few

teachers, teaching at that time, have remained in or are

still teaching in the District. Also at that point it

would not have appeared to be unreasonable to allow teachers

to remain in their schools because both Division I and II

schools did encounter changes in their racial composition

which would have resulted in teachers teaching in more inte-

grated situations.

An argument, plausible and Justified, is that educa-

tional conditions explain the requests for many transfers.

There were too many integrationists among teachers to argue that

they had universally asked for assignments for racial reaSons.

Judge Wright Justified the need to attack teacher

assignments by suggesting that "the fact that in many schools'

the equivalent of token integration has been carried out is

of no legal moment; the Constitution is not appeased by

tokenism."63 This position, though, overlooked the increase

in integration both in society and in the schools which had

been established as a goal by Judge Wright. The potentially

negative consequences to the cause of integration in the

school system should have been considered if the system's

assignment of white teachers to the black ghetto schools

 

63Ibid., 502.
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would have been categorical. The use of "many schools" lacked

precision and suggested little in terms of evaluating the

problem of overcoming faculty segregation.

Judge Wright utilized the Southern situation and

g§;§§£tg_segregation of faculty to further strengthen his

position, which appeared to be: Freedom of choice plans for

students are unconstitutional if the faculties as well as

student bodies are predominately of one race or another. Two

problems emerge from this proposition. First, and again, to

say that a school with an all black faculty is educationally

inferior implies racism and secondly, if one is to say it is

unequal because it is separate, then it is a legal question

and cannot be resolved by Judicial fiat in education but

requires resolution by legal fiat for societal change. To

deny the freedom of choice plan encourages that freedom of

choice which causes an increase in the pupil population of '

private schols.

Criteria for assignment of teachers should be primarily

on educational merit and consideration. The issue which needs

resolution is what constitutes educational merit. Some may

present the argument that these considerations discriminate

against any given particular group. If this causes discrimina-

tion then attention needs to be given to what the proper

definition of competency might be. Attention must be given

to what constitutes a proper definition of education as well.

To force white inexperienced teachers upon a black

community may well be both educationally unsound as well as
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unconstitutional as regards the constitutional rights of

students to equal protection. The unsoundness of the educa—

tional position of this remedy is affirmed by this writer.

The constitutional question is left for the courts but with

the reminder that lack of quality in teaching faculty suggests

a denial of equal protection for students.

Wright's earlier reasoning on integration of faculty

returns to haunt the writer on this issue. Once again, what

is indicated is that it is imperative to separate legal and

educational issues if changes which insure equal protection

educationally for all children are to be effected with increas-

ing rapidity.

Judge Wright argued ". . . that the Negro students'

equal protection rights to an integrated faculty cannot be

undermined or thwarted by racially induced preferences of the

teachers."66 The arguments were with his assertion of

"racially induced preferences of the teachers" as a basis for

Judging the school system's policies as negative, and his

assertion that equal protection rights were denied simply

because an integrated faculty was lacking. Again, it must be

asked whether the problem of lack of integration is substan-

tially educational or rather one of neighborhood housing

patterns. Further, it is suggested by this writer that to

 

66Ibid.
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impose integrated faculties at the cost of educational

performance becomes an absurdity.67

It is appropriate here that additional comments be

directed to the initial sentence of that section. The

sentence reads: "One of the court's findings of fact is that

elements in the schools' administration, though not necessarily

on the Board, are affirmatively satisfied with the segregation

which the local neighborhood school policy spawns."68 One of

the reasons given for reJecting Hansen's request for inter-

vention by the appeals court was that he Was not sufficiently

damaged or harmed by this decisionég and that it was in fact

the whole Board of Education which was on trial. However,

statements such as the above as well as Judge Wright's initial

use of the word "criminal"7O could not help but give weight

to Dr. Hansen's request regardless of how much one disagreed

educationally with him.

The conclusion that the school administration is

"affirmatively satisfied" was simply without foundation or

 

67Note: With the present apparent surplus of teachers

the process of assigning experienced, qualified teachers to

educationally poorer schools may well have a chance of success,

especially if one does not evaluate teacher attitude.

68Hobson, 503.

69Appeal, Smuck v. Hansen, p. M of original court

record also 408 F.2d 175 (actually same case as Hobson v.

Hansen).

70‘l‘nfra, n. 8“, p. 70.
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conclusive proof. Even.to have stated that the administration

was passively satisifed was without Justification. What could

have been stated was. that it was ineffective in its leadership

to Overcome the problem. As pointed out earlier, different

interpretation of this material could well have led to positive

even if disappointing conclusions about these elements in

the administration.

Judge Wright's remedy71 for teacher integration was

sound in theory but at the point of the decision the results

he expected would not necessarily follow. Judge Wright '

indicated that teachers requested transfers for racial and

not educational reasons. But he neglected to take note that

if these teachers were locked into an undesirable school they

could easily leave the system. This then would increase the

probability of more inexperience and racial imbalance among

72
teachers in the total system. Reassignment of the staff,

however, would not bring about the desired goals in and of

itself. Major changes in the educational conditions would

achieve the desired ends and would not make it necessary to

mandate the assignment of white teachers to the black ghetto

schools. When educational conditions are acceptable, teachers

 

71That racial consciousness be a basis for appointment

and reassignment. Hobson, 516.

72It was this writer's observation while working in

the District that much of the white teaching staff there is

transient; a fact due, in part at least, to the attraction of

living and working in the Nation's Capital for a part of one's

life while one is youthful and relatively unattached;
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will not.seek to avoid assignment to.theseschools.73

Significant increases in the number of black teachers in white

schools would seem to be imperative. This color conscious—

ness would be necessary to overcome the lag in the assignment

of black teachers to white schools prior to this point.

‘gnuglitylgf‘Distribution

.__ ducational Resources

Lack of monies in some areas, unequal distribution in

 

others and the contributions of private groups and individuals

contributed to the Plaintiffs' charges of unconstitutional

operation of the school system. The administration, in essence,

argued that the differences were insignificant and that there

were educationally reasonable explanations for differences

wherlthey did exist.

This lack of equality in the distribution of educational

resources was a factor in Judge Wright's Judgment of inade-

quate leadership by the administration and Justified the court's

involvement in educational processes.

The data he used provided information about the ele-

mentary schools in the District and provided considerable

potential for a Judgment of bias on the part of the school .

administration. Consideration of the statistics on secondary

schcnls does not necessarily verify that the same conditions

existed at the secondary level as at the elementary level.

Judge Wright indicated that it can be assumed when the

secondary school situation was not commented upon

 

73For educational conditions to be acceptable to

professionals in many instances would require significantly

radical measures not alluded to in this decision nor in this

dissertation.

A
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that "no noteworthy secondary.school inequalities were

found."7u The neigthrho d elementary school, with.its

unusually smaller geographical area, is more susceptible

to the segregational evils resulting from the problems of

distribution of funds.

’Building construction

Generally, Judge Wright Judged the efforts to main-

tain and construct buildings to be at least in good faith.

There was little negative commentary on this subJect. However,

it is interesting to note that in this rather positive state-

ment it was the Board and not the school administration which

received commendation. The reason this is interesting is

that the Board and the Superintendent were charged but

_generally the Board was excused when there were negative

points made and received credit for the accomplishments. The

Superintendent carried either an undue burden or did not

receive sufficient credit.

There appeared to be an element of concern and

surprise that the elementary schools attended by blacks were

both the newest and the oldest and that a disproportionate

Share of the oldest buildings were in the slums.75 Given the

traditional housing patterns and the trend from the inner

city to suburbia, this was Int unusual. The problem which should

71‘Hobson, M31.

7SIbid.
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havebesn dealt with was the rapidity or lack thereof

in replacing.the old structures within the.core of the inner

city and not what.then existed.

'“Librsgi'facilities

Commenting on library facilities, Judge Wright had

verified that the white schools were at an advantage in that

they all had libraries while all the black schools did not.

It can be inferred that Judge Wright was not happy with the

lack of leadership shown by the school administration in

establishing libraries. The reasons for his dissatisfaction

were not established other than an indication that libraries

in elementary schools until that time were begun as a result

of public involvement and contributions. There was on this

issue apparent satisfaction with the efforts of the administra-

tion to "equip every elementary school with a library by 1973"76

and in its goal to provide "five books per student in each

school."77

It is not clear why Judge Wright's reference to Title

II of the Elementary and Secondary Education Act of 1965 was

appropriate. He indicated that when the projected libraries

were complete the facilities would be a result of monies from

Title II funds. As shall be seen later Judge Wright reJected

 

76Ibid., M33.

77Ibid.
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the Defendants' use of per-pupil expenditures by the defense

when.federal funds were included. In the future might not

Judge Wright also reJect the administration's implementation

of this financial aid program as evidence of its attempts to

improve the schools as he had reJected Federal Aid contribu-

tions in the original case?

School‘congestion

There is little to debate about the problem of

congestion in the schools. The difference in overcrowding

between the black schools and the white schools was deplorable.

However, given the geographical areas, the patterns in the

density of population, and the fact that some schools with

significant black populations also fell into the category of

less crowded schools, there was little reason to charge

administrators with irresponsibility.78 Schools with over

capacity enrollment are inherently bad, yet so are over-

crowded communities which significantly contribute to the

problem. Again, Judge Wright needed to be reminded of the

problem of which he was a part by the fact that he lived in

an area of low population density in which those less crowded

white schools existed. Given the housing patterns in

Washington and even the bussing suggested by Judge Wright,

short of some district pairings of schools or educational

parks, the white schools could not help but be the least

 

781bid., M3M.



6N

crowded unless Congress had appropriated far more monies for

rapid.building programs.‘ This would require extensive legal

aid to expedite the condemnation process to obtain the land

for the buildings in these areas.

Numerous other alternatives which might have been

used were not acceptable to the mood of the communities at

that time. These alternatives including bussing, create

more problems than those which might be resolved. This will

be taken up more fully in Chapter Five on alternatives.

‘ Faculty'differences .

A The quality of faculty and the distribution of quality

of faculty was abhorent as was implied in the Findings of

Facts. However, Judge Wright's inability to understand the

magnitude of problems resulting from attempts to change the

situation and his willingness to reJect the school administra-

tors' attempts to overcome the problem weakened his argument

of intent to discriminate. He admitted to the problem of

measuring quality of faculty in terms of numbers of years

experience or in terms of the significance of temporary

certification. But he still argued that the requirements used

by the school administration must have some significance or

they "would abolish them instantly,"79 a significantly

 

79These were the words used in the original writing

as it appeared in the Con ressional Record, Vol. 113, Part 13,

p.16732, June 21, 1967. he quote was changed in the Federal

”Supplement simply to read: ". . . abolish them all." p. 536.
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Optimistic Judgment of the capability of the profession and

legislative branch.

The position that experienced teachers are superior

to less eXperienced teachers in particular teaching situa-

tions for which they have not been prepared requires proof.

Proof is also required to test the claim that the more ex-

perienced teachers who remained in white schools possessed

a superior competency that would transfer to a new situation

should such white teachers be required to teach in predomi-

nantly black schools.

Many of the system's teachers held temporary certifi-

cates. -The question of temporary certificates became an -

issue because implied in "temporary" was the idea of "less

qualified" and greater numbers of teachers with temporary

certificates were assigned to poor and ghetto schools. Even

though these teachers held Bachelors and in some cases

Master's degrees in various disciplines, they lacked college

course work in education 222 E; which is a requirement for

regular certification. There is some argument within the

profession that in teacher preparation more emphasis on the

disciplines is to be preferred to education courses. To hold

the fact of temporary certification against the system re-

Jected this professional debate and affirmed a position

favoring emphasis on a teacher's college degree.

Attention must also be directed to the requirement

that a Master's degree was necessary for permanent secondary

school certification and that many teachers with temporary

certificates were in the process of fulfilling that requirement.
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ProfessionalJudgment.wou1d indicate that.the system was

doing everything possible.to develop more qualified teachers.

As in other places, Judge Wright's concern should have been

with procedures for educational changes which would assure

the retention of the good teachers rather than attempting

to prove racism.

'ACtual perapupil egpenditure

Per-pupil expenditure represented a most puzzling

picture and did not seem to be clarified by either Judge

Wright or the School System. Judge Wright rightfully reJected

total expenditures for schools as a criteria of equality

because they included earmarked federal monies designed to

provide additional compensation specifically for compensatory

services. However, the refusal of the court to include

Impacted Aid funds was not appropriate since they were

assigned to be a part of a school's overall monies and were

earmarked only in the sense that monies were provided on

the basis of the number of federal employees in an area.

The Defendants put forth arguments which explained

inequalities in expenditures such as low utilization of

schools west of the Park resulting in lower pupil-teacher

ratios, higher salaries for more experienced teachers, and

general inefficiency in operating under-capacity schools.

Judge Wright simply reJected these reasons as being

responsible for the disparity and gave little Justification
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for his reJection of the Defendants' explanation. There was

not an analysis of an individual school to determine whether

these claims were true or false. Judge Wright appeared to

have discredited the Defendants without reference to

sufficient statistics which would have required an itemized

analysis of the budget of two contrasting schools under

consideration.

For example, Judge Wright reJected the defense

explanations for the existing disparity80 in per-pupil

expenditures. However, and one must work here with some

incomplete data, Judge Wright, using 1962-63 per-pupil figures,

disclosed that the average teacher's salary at the 26 most

expensive elementary schools (median per-pupil expenditure:

$387.) was $7,742 compared with $5,864 in the bottom 26

(median: $246.). He stated that "even once all these

extenuations and enplanations have been introduced, the

court is still without confidence that the very disturbing

$100 (or $132)81 margin has been wholly accounted for. Neither

 

80This disparity factor has changed in that the Dis-

trict spending for the 1971-72 school year for any individual

schools had to be within 5% of the system's norm for schools

in that particular category. Again, if enforced rigidly this

can create educational management problems.

81This $132 was accounted for by separating only the

13 elementary schools west of the Park where the tbtal per-

pupil expenditure was $424 compared to the median of $292 in

predominantly Negro schools (p.437). This was a factor to

keep in mind because if the per-pupil teacher expenditure

for these 13 schools had been calculated, the cost would have

reflected an even higher expenditure than by using the 26

most expensive schools. The $100 margin was between the

median for predominantly Negro schools $292 and predominantly

white schools $392.
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the graduate degree or the temporary—teacher factors can

have very dramatic impact on per-pupil expenditures."82

. By using the charts for the 1963 fiscal year prepared

by the Board and the average teacher's salary used by Judge

Wright for the 26 most expensive schools and the 26 least

expensive schools and the average number of students per

school as well as the average of 30 pupils per teacher, it

was possible to clarify rather quickly whether or not these

explanations were of significance. The per-pupil cost of

the teachers in the 26 most expensive schools was $255. The

per-pupil cost for teachers in the least expensive 26 schools

was $194. This was a difference of $61 for one item and

indicated that these factors did have a dramatic impact upon

per-pupil costs. 8

Judge Wright used data from the year 1962-63 which

indicated that the class size in white schools was smaller

than in black schools. While this point tended to discredit

the Defendants, because they held that this was not the case,

it was another factor contributing to the significant range

of pre-pupil expenditures.

Judge Wright reJected expenditures for maintenance

as explanations for differences in per-pupil cost, arguing

that the older buildings of the ghetto would naturally require

 

82Hobson, 438.
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higher upkeep expenses. However, in the ghetto areas the

schools were both the oldest and the newest with the oldest

often coming up for replacement whereas the white schools

were in that middle age bracket where maintenance costs

could be sky-rocketing. Outright reJection of the administra-

tion's defense was questionable on this issue. These defenses

could be turned against the administration but for other

reasons. On this point the defenses did explain what accounts

for differences in expenditures.

Curriculum and §pecial programs

Judge Wright's investigation into the area of curriculum

and special programs appeared to be only a sample listing of the

proJects in existence at the time of the trial. He gave a

complete and in—depth criticism of the lack of kindergartens.

Most professional educators would agree that the lack

of kindergartens was deplorable but Judge Wright criticized

the attempt to improve the situation. For example, "other

schools have rather unsatisfactorily evaporated their waiting

lists only by shortening kindergarten class time to as little

as two hours a day, then running three sessions consecutive-

1y."83 Kindergarten days are normally two and on-half to

three hours long and while other alternatives might be suggested,

this was a point where the administration should have been

commended for efforts to improve an undesirable situation.

Ibid., 439.
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The system, through its Model Schools Program, WISE

Program, school pairings, the Trinity and Antioch-Putney

Teacher Intern Programs and the Teacher Corps, indicated

serious attempts to improve itself. On balance it must be

noted that apparently some of these new programs were not

put forth in testimony as indicators of change.

‘Ambiguities 9§.Judicia1 conclusions

4 In the conclusion to this section on Equality in

the Distribution of Educational Resources, Judge Wright

reJected the Plaintiff's charges as well as the defense

presented by Corporation Council. Yet, apparently on the

basis of the materials presented in this section Judge

Wright proJected seriously negative intent by the administra-

tion.

School officials can andshould be faulted, but

for another reason: That in the face of these

inequalities they have sometimes shown criminally

little concern. It is one thing, for example,

when crowded residential conditions shut Negro

children, and they alone, out of kindergarten

in the nearby schools; it is another matter

entirely when, confronted with this awful

situation, school officials stand idly by

circulating promises of more adequate school

buildings years hence, but acquiescing in the84

present inJustice by their passivity.

 

81‘This quotation is from the decision as it appeared

printed in the Congressional Record (supra, n.79, p.6h» p.

16734. The official version in the Federal Supplement is

quoted here:

"It is one thing, to be precise, when crowded residen-

tial conditions shut Negro children, and them alone, out of

kindergarten in the nearby schools; it is something else when

School officials acquiesce in the situation once it arises by

Standing passively by, circulating promises of more adequate

School buildings years hence."(p.442)
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In short, the analysis illustrated that rather than

lack of positive change, there were some actual improvements

in the system. The school officials could perhaps be faulted

for not having done far more and perhaps for the inadequacy

of their leadership. But the validity of the arguments

which caused "the collapse, . . . of defendants' argument"85

was certainly open to question.

Apparently the numerous references to the inadequate

defense of school administration and the discrediting of

school administration indicated that if the school officials

could be discredited there would be significant improvements

in the educational system in Washington, D.C. However, to

bring about significant and lasting change, considerations

must go far beyond placing blame on the school administration.

Numerous other factors, such as budget and how that was de-

veloped, professionalism of staff, parental and community

desires and oppositions, legal process and time factors for

obtaining land for new building should have been taken into

account in assessing what school officials were actually

capable of achieving at any given point. This did not appear

to have been adequately accomplished by Judge Wright in this

section.

 

The removal of such words as "criminal" and "awful"

are of significance, at least enough so that a separate

dissertation or Joint study would have been appropriate on

this point. That is, what are the psychological implica—

tions of Judicial decisions and to what extent do these

psychological attitudes, in reality, "Justify" decisions?

85Hobson, 441.
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Unequal'faCilities,‘dguiggg;§ng.gg'fa0to cencepts

By appeal to the conceptualization of separate but

unequal, Judge wright developed what appears to be a very

sound legal case that unequal facilities were absolutely

86 He furtherunacceptable since Plessynl. Ferguson.

suggested that g; fggtg segregation which produces unequal

facilities was similarly unconstitutional; hence, unacceptable

to the court. The courts, prior to Bygwn, insisted upon remedy

once it was proven that inequality existed under the separate

but equal doctrine. This fact contributed to the credibility

of the insistance that affirmative and immediate action should

be taken when the unequal facilities exist as a result of

gg,§§ggg and not Q; lung segregation. However, this issue

is non-educational in nature and it must be asked why the

courts were unwilling to affirmatively attack the housing

patterns which bring about the dg fggtg segregation of other

facilities throughout society.

The point is that segregation-integration is not an

educational matter pg; s3, However, it is a matter which

requires educators to expend a great deal of time and energy

in dealing with the sins of the total community and in that

sense becomes educational. Education might be more improved

if more of the energies of educators could be directed to

Educational processes rather than planning to superficially

OVelmome segregation.

 

 

86163 u.s. 537, 16 S.Ct. 1138 (1896).
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This is not to criticize the court for asking schools

to integrate but it is to ask why the constitutional principle

cannot also be applied or enforced in the area of housing.

The consequences of this lack of leadership are frightening

in light of recent school unrest. It is possible that

emphasis on school integration is qualified by the hope that

this isolated step will contribute eVentually to the develop-

ment of a totally integrated society. In such issues as

bussing, citizens may become so tired of the problems and

time necessary for the bussing of their children to assure

integration that they will work creatively and affirmatively

to develop housing patterns which assure integrated communities.

The faith of this writer that this will happen has waned

significantly. However, this appears to be the continuing

hope of the courts as reflected in their decisions.

Remedies

The question in this section focused on the court's

interpretations of educational actions and on the court's

suggestions for action based on these interpretations. For

instance, it needs to be remembered that Judge Wright attempted

to build the case that the inner—city schools compared badly

with other schools, in terms of per—pupil expenditures, but

he would not allow the use of Federal funds for special

programs in the computation of per-school and per pupil

expenditures. He argued that they do not cure inequalities.

If added money means that the poorer schools' expenditures
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were actually higher, educators ought not be faulted when

they attempt to stretch limited budgets as far as possible

to cover expenses which are logical deviations.

Judge Wright attacked the plans for new buildings

as sc"much pie in the sky." He attacked teacher assignment

policies as well. Both these subJects were considered

earlier. These attacks formed the bases for the Judgment

that the school system was operating unconstitutionally.

Similarly, Judge Wright supported bussing by utilizing the

familiar but questionable tactic of advocating bussing

of blacks to white neighborhoods, but not whites to black

neighborhoods. While offering this as a criticism it is less

of a criticism of the Judge than it is of CorporationCouncil

(in essence the lawyers in defense) and the Plaintiffs'

lawyers for not calling for sufficient testimony on this

subJect. Sufficient testimony eVen at that time would

have indicated the implied racism of bussing only blacks.

The court continued to encroach upon the area of legis-

lative responsibility by suggesting the type of specific plans

which must be considered by the Board. The court insisted "...

thatb the plan include compensatory education sufficient at

least to overcome the detriment of segregation and thus

provide, as nearly as possible, equal educational opportunity

for all children."87 However, unless Judge Wright could

 

87Hobson, 515.
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compel Congressional funding it was wishful thinking to

assert equal educational opportunity through compensatory

education.

The Track System

Judge Wright's analysis and criticism of the track

system provided the basis for his most significant attack

upon the school system, and for his Judgment that the school

system was operating illegally. It is appropriate to indicate

that, contrary to some early public and professional responses,

Judge Wright did not declare homogeneous grouping unconsti-

tutional but only those elements which tended to track

students and which placed them into classifications which

had a tendency of permanence. Also, those elements which

were negative in implication and which placed students into

the tracks on the basis of inappropriate criteria were

considered to be illegal.

Judicial evaluation g: reasons for the track system
 

The interpretation Judge Wright made of some of the

evidence in the evaluation of the track system should cause

considerable caution in the acceptance of the court's find-

ings.

His Judgment about tracking is contrary to the

philosophy and practice of many teachers. As an educational

principle many educators, including this writer, criticize

homogeneous grouping. However, these educators do not over-

look the fact that some grouping and actual tracking will
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result by virtue of the educational and occupational goals

of students. Once tracking begins it will to some extent become

racial and cause hardship in the event that the student wants

to alter his educational obJective. For these educators, the

question to be answered here is whether or not real change

can be brought about by Judicial fiat.

Judge Wright immediately indicated suspicion of the

defense.

There is evidence which on it f
defendants' claim that racial Gaggigggagngggrts
were irrelevant to the decision to adopt the

track system. Yet, as in certain other adminis-
trative decisions where defendants have purported
to act without regard to race, the taint of’
segregation hangs heavy over their actions. . . .

There is no escaping the fact that the track
system was specifically a reSponse to proolems
cgeatgn bylihe sudden ccmmingling of numerous

e uca ona y retarded N ro stud

educated white students.§§ ents With better

It was further suggested that the track system was

instituted as a result of realizing that the low achievers

in the system were from Division II or the Negro schools.89

However, an awareness of educational innovations and devel-

cpments suggests that homogeneous grouping was in one of its

heydays at the time it was adopted in the District of

Columbia. Yet Judge Wright argued that:

 

88

89

Ibid., MM2.

Ibid.
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Given these unhappy consequences of 'separate but

equal' education, Superintendent Hansen cannot

be faulted for moving in 1955 to treat the

casualties of Q; Jure segregation. The court

is persuaded that Dr. Hansen personally was then

and is now motivated by a desire to respond--

according to his own philosOphy-n-to 98 educational

crisis in the District school system.

Judge Wright argued that even though ". . . the track

system cannot be dismissed as nothing more than a subterfuge

by which the Defendants are attempting to avoid the mandate

of Bolling 1, Sharpe, neither can it be said that the

evidence shows racial considerations to be absolutely

irrelevant to its adoption. . . . To this extent the track

system is tainted."91 Even though he reduced the intensity

of his negative criticism of Dr. Hansen, he continued to

suggest that many others felt that the track system's intent

was only racist.92 It is important to keep this attitude

in mind because when Dr. Hansen attempted to appeal the

decision, the argument was presented that Dr. Hansen was not

really on trial, that his reputation was not at stake and

that he had lost his standing for appeal. This is an asser-

tion which seemed to run counter to the attitude reflected in

the decision in the case.93-

Dr. Hansen was personally saddled with the track

system by Judge Wright.

901bid., M43.

911bid.

92Ibid.

93Supra, p. 58, n. 69.
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It [the court] cannot ignore the fact that of

all forms of ability_grouping, the one that won

acceptance in the District was the one that . . .

involves the_greatest amount of physical separation

by grouping students in wholly distinct, homogeneous

curriculum levels. . . . this separation would be to

insulate the more academically developed ghite student

from his less fortunate black schoolmate.

Judge Wright concluded:

The court does not, however, rest its decision on a

finding of intended racial discrimination. . . . As

the evidence in this case makes painfully clear,

ability grouping as practiced in the District of

Columbia school system is a denial of equal

educational opportunity. . . . Whgg follows, then, is a

discussion of that evidence. . . .

Justifying further the saddling of Dr. Hansen with

the track system, Judge Wright stated, "Dr. Hansen disclaims

full responsibility for creating the track system, . . . [but]

Dr. Hansen presumably can be looked to as the authoritative '

spokesman on the subJect."95. And further, "in order

to tailor the educational process to the level appropriate

to each student, Dr. Hansen [not the school administration

nor the school Board] adopted the track system."97

Judge Wright concluded the discussion of track theory

with what the track system was reputed to accomplish and

described what the various tracks were. The reasons for

 

9”Hobson, 443.

952932,

962219.

97lbid., MM5.

 



79

this extensive discussion were not clear but he did point

out that the track System needs to fulfill a child's maximum

potential, correct learning deficiencies, and be flexible.98

These points were the basis for Judge Wright's evaluation of

the track system because they represented the claims of the

track system.

Judge Wright presented a series of tables and dise

cussions as to the distribution of the students in the tracks.

There was little argument with the facts. However, there

were again issues which result from the interpretation

and assertions made by the Judge. It was essential that these

questions be resolved.

For instance, Judge Wright stated, "Clearly, then,

race cannot be considered irrelevant in the operation of the

track system. Even if the effects of tracking are not

racially motivated, the Negro student nonetheless is affected."99

This statement is certainly in itself valid but it

still remains that the lower class child is affected. It is

clear that in the District the track system also is racially

connected as a result of those whites who have moved to

suburbia. The continuing and perplexing question is whether

the schools can resolve this or whether it must be resolved

through a basic change in the class structure of the District

and of the society.

 

98Ibid., MM6.

99Ibid., M57.
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As stated earlier, the educational system is asked

to change its policies to compensate for the failure of

society to overcome its tendency to become a class society

and for not rejecting the class system as inappropriate to

the democratic society.100

”Race,‘class, and tracks
  

The track system in the District, while racial in

consequence, was not categorically racist because correlation

to social class was a primary factor in pupil distribution

101 1f thein the tracks. As implied by the Coleman Report

Negro population were from the upper class, the racial

correlation in the tracks would not hold. A track system

cannot be faulted as long as one defines education in class

terms and as long as the rewards for obtaining particular

kinds of formal education are correlated to class mobility.

Placement in the tracks can be expected to have a high

correlation to class. The social class structure has high

correlation to particular minority groups of significant

numbers. These groups have an inappropriately large

 

100This is a point at which it is appropriate to

suggest that still another related study would be significant

in attempts to resolve this problem. That is, that the

derinition and process of education in operation today and

as apparently used by Judge wright is a product of middle or

upper class value system. To some extent education can be

thought to be middle class. However, this is not the domain

Of this dissertation and what is suggested here is that be—

cause the track system is middle class oriented it cannot be

faulted without faulting the definition of education for its

middle class bias.

lo'lSupra, n. 13, p.23 .
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representation in the lower classes. This is a societal

problem which must also be attacked, but by society as a

whole. Education's responsibility and educational alterna-

tives on this issue will be covered in Chapter Five.

‘ggggggtracking

Judge Wright found that the lack of a high degree of

inter-track movement was positive proof that the track system

served to deny the guarantees of the Fifth and Fourteenth

Amendments. The difficulty educationally and legally is to

determine the desired degree of movement from track to track.

One of the purposes of tracking is to work with the under-

achiever to help him move to a track which is conducive to

the achievement of his full potential. Tracking also will

serve, when the placement is soundly made, to provide a

program within the track which allows for the fullest
 

development of the students' potential.

Viewed as a whole, the evidence of overall movement

between tracks conclusively demonstrates the

defendants' failure to translate into practice one

of the most critical tenets of the track system:

'Pupil placement in a curriculum must never be

static or unchangeable. Otherwise, the four-track

system will degenerate into a four-rut system'102

'The tragedy has occured.

Judge Wright did take note of the difficulties in any

attempt to implement cross—tracking, such as the problem of

 

102Hansen, Carl, Four—Track Curriculum for Today's

Schools (Englewood Cliff New Jersey, Prentice-Hall, 196H7, 70.

103

 

Hobson, U63.
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teacher schedules in the elementary schools, the system of

block scheduling in the junior high schools, the problem of

pre-requisites at the senior high level; but he seemed to

disregard them as significant educational problems. He

insisted .that the lack of more cross-tracking was evidence

of denial of equal educational opportunity when assignments

to the track system appeared to be by race even when racism

was not intended.

It could be asked what percentage of cross-tracking

might be considered appropriate by Judge Wright to consider

the tracking system flexible enough. There was no question

that the number of students cross-tracked was a significant

issue, but what needs to be noted here was the lack of educa-

tional discussion about a desirable level of cross—tracking

as a basis for judgment. Judge Wright implied by the inclusion

of the testimony of Dr. Haynes, the then president of the

Board of Education, ". . . that it is commonly understood

among students and teachers that the unwritten policy is not

to permit cross-tracking. It appears that that belief is

not without some basis in fact."lou

This writer had some ambivalent feelings, profession-

ally, on this judgment because as he operated in the District's

school system he remembered asking why and wondering why there

 

loulbid., M66.
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was not more cross-tracking. Yet, on three different

occasions he heard Dr. Hansen and Mr. Leo Allman, an

Assistant Superintendent at that time, state emphatically

the need for teachers to work out more cross-tracking for

students. It appeared that the system was attempting to

emphasize and practice the need for flexibility. It was a

case where it appeared that the profession, i.e., the

teachers and principals, seemed not to place into practice the

theory of the school Board and of the administration. This

is a problem which will haunt any large system and will also

prevent or reduce the level of achievement for Judge Wright's

remedies. In fact, it poses another interesting question as

to whether or not the administration should have been charged

with mis-management for failure to fire those people who did

not carry out the policy or whether the Superintendent should

not have taken teachers into court individually for failure

to carry out these policies.

Judge Wright argued,

But what the disadvantaged child needs most --by

the defendants' own admission-n-is not just instruc-

tion watered down to his present level of ability;

he needs stimulation, enrichment and challenge to

assure that his present temporary handicaps do not

by educational conditioning become permanent. That

this stimulation has not been forthcoming from the

Basic curriculum is clear from the lack of upward

movement from that track.10

One of the educational issues which was overlooked

was that those students who had been properly placed in the

k

lOSIbid., U70.
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particular track. and who were not” granted toward the, content

of the honOrs track or college"prep" track did not need

the kind of stimulation being suggested here. Instead they

needed the type of stimulation and education which would have

led to vocational success or achievement and which would

have allowed for the development of a satisfactory self-concept.

Judge Wright implied that the purpose of the track

system is to bring all students into the honors program. To

the extent that "honors" can be a part of vocational aspira-

tion, this concept has some validity. Again, it was possible

to accept Judge Wright's assertions on tracking. However,

an extended discussion of the implications of what comprehensive

education ought to be should provide the basis for judgment.

The judgment should not be based on the assumption that the

same education is equally beneficial to all students, a

position Judge Wright rejected in theory but would emerge

in practice if Judge Wright's assertions become realities.

If one begins with a curriculum which is irrelevant and

without significance to the individual little success can be

achieved in attempting only to return the student to that

curriculum. The validity of Judge Wright's assumptions held

for those students who had been denied the opportunity to

develop that orientation towards classical education. How-

ever, this is where the difference between theory and practice,

administrative or judicial fiat, and classroom actuality

becomes exceedingly clear. The difficulties in implementing

Change also become very clear at this juncture.
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Educational‘theOry‘and’the'tracksystem

The following question requires thought before

further evaluation of the track system is undertaken: What

ought to be the aim of education for different individuals

with different innate abilities and environmental condition-

ing? Judge Wright interpreted the educational process in

teaching to mean "upgrading" to another track.

It [the system] incurs the obligation of living up

to its promise to the student that placement in a

lower track will not simply be a shunting off from

the mainstream of education but rather will be an

effective mechanism for bringing the student up to

his true potential. Yet in the District the limited

scope of remedial and compensatory programs, the

miniscule number of students upgraded, and the

relatively few students cross-tracking make inescap-

able the conclusion thag existing programs do not

fulfill that promise.10 7

By judging the system as he did, Judge Wright

eliminated the potential for alternative suggestions which

could have required of the system,programs which enhance

the fulfillment of the students' aspirations and which are

relevant to most of the students' individual needs. To

interpret education as totally remedial is perhaps only to

impose additional pressures which cnntribute to continued

learning problems for the student and which causes the

student to reject education as an impractical process.

106Ibid., H73.
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Tegting, placement§,'angnliberal'education

There was sufficient' evidence for aalid criticisms

of the track conceptualization and procedures in the actual

teaching of students. Such evidence is found in the assess-

ment of methods of testing and placement, and also in the

assumption that liberal arts or classical education was

essential to all peOple. One could not fault the testing

system too harshly given the class assumption about education.

That is, to perform well in the upper track required particular

competencies and orientation to those competencies. These

competencies and the orientation are products of social class

expectations. What might have been realistically attacked

here was the lack of educational leadership in realizing that

students were moving into a world where even sacred cows such as

reading (a competency generally accepted as essential to an edu-

cated person) may not be needed for performance at adequate

levels even in the humanities and social sciences. The

system should have been faulted for not using educational

technology to reach competent students and to bring them

into the mainstream of educational pursuits. To criticize,

as Judge Wright has done, without more adequate educational

debate was to continue to encourage programs which for the

students had questionable value in terms of improving the

quality of their lives.

Judge Wright argued that the system affirmed the

prenise,
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"That school personnel can with reasonable

accuracy ascertain the maximum potential of each

student and fix the content and pace of his .

education accordingly. If this premise proves

false, the theory of the track system collapses,

and with it any justification for consigning the 107

disadvantaged student to a second-best education.

.

The Plaintiffs contended that the placement of students

was inappropriate because the tests did not really measure

the innate ability of the students by virtue of the tests'

cultural bias. The Defendants rejected this and put forth {

the argument that the tests were appropriate for the purpose

used and that they were only one factor in the placement of

students.108

Judge Wright questioned the Defendants' position that

the tests were appropriate and argued that the court ". . .

finds that testing looms as a most important consideration

in making track assignments."109 He further argued that "it

escapes the court, therefore, how defendants can possibly

suggest that tests do not have a decisive influence on pupil

programming decisions."110 The Defendants had attempted to

argue that tests were not decisive but only that they were

one consideration in determining students' track placement.

Intelligence testing is an area where educators

would be in honest disagreement as to the value of such

tests for track placement of students. Some educators

 

107Ib1d., M7M.

lOBIbid., M7M.

logIbid., M75.

llOIbid., M76.
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would argue that performance on the test used would be

the most significant consideration for placement into_groups

or'tracks.

Judge Wright further criticized the school administra-

tion for the uses made of test results by suggesting that

"the evidence that the defendants are in no position to make

such judgements about the learning capacity of a majority

"111
of District school children is persuasive. Judge Wright

would seem to agree with the charges of the Plaintiffs,

". . . that for technical reasons the test being used . . .

cannot provide meaningful or accurate information about the

learning capacity of a majority of District school children."112

and that ". . . because of misleading test scores these

children are being misjudged and, as a result, under-

educated."113

Again, the difficulty with the assertion was that

given the content and process for present academic educational

pursuits these types of tests did in fact measure the

students' ability to perform in that particular academic

situation. Now, if Judge Wright assumed that all students

could perform at the upper academic level if they had been

given remedial work, then this type of testing had validity.

If, on the other hand, there were recognition of differences
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H bid., M77.
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and the fact that there should have been a different curri-

culum for different abilities and interests, then the test

contributed to the development of these distinctions. Hence,

these distinctions were appropriate. It can be argued that

the tests did not test innate ability but one can hold that

the tests can appropriately make distinctions of performance

ability. The important issue then becomes the development

of curriculum which will provide and enhance the educational

fulfillment of students with differing capabilities and

aspirations.

The evidence was overwhelming that the tests that

had been used dhinot measure innate ability, however, they

did appear to indicate potential for achievement within the

confines of the Districtschool'scurriculum. On this point

the concern should have been on reducing the negative potential

of educational programs which mainly emphasize achievement

of the middle class goals of the District's curriculum. The.

emphasis should have been on the development of a curriculum

which might have assured that the needs of a greater number

of students would be met and assured that students who choose,

at a late date in their education, the academic program, might

be able to do so without undue penalties.

Judge Wright's assertion implied that all children

were equal in ability to deal with academic abstractions;

hence, he did not adequately deal with the consequences of

valid testing programs which would illustrate a wide range
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of academic ability in the achievement of the educational

aims as established by the white middle class and upper class.

Judge Wright presented an extensive discussion of

the cultural and racial biases and inadequacies of the

intelligence and aptitude tests to indicate that the system's

testing program had failed. He tended to reject the testimony

of the experts in testing or at least downgraded their argu-

ments that the tests were culturally biased more than racially

biased. Hence, he gave undue weight to honest questions

about test potential for placement purposes. For instance,

Judge Wright stated that:

Dr. Dailey testified to having conducted a multiple-

regression study of District test results finding

that the race of the child had no observable impact

on those particular test scores. (Tr. 6316-6317,

6323-632N; Ex. 119; Ex. 120.) Nevertheless, Dr.

Dailey later admitted that he has not firmly ruled

out race as a wholly irrelevant factor. (Tr. 6395)

Thus what both he and Dr. Lennon left open was the

possibility of an overlap between socio—economic

and racial factors, the former in many instances

masking the effects of the latter.11

It is on the point of testing that Judge wright raised

a very significant educational issue by challenging the lack

of educational leadership. He criticized the Defendants for

not having gone far enough in their attempts ". . . to

improve the techniques for ascertaining the abilities of

District school children."115

 

l”Ibid., M83.

1151bid., M88.
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On balance, for the school administration,it should

be noted that the questioning of the aalidity of tests such

as those being used was rather new to the profession. The

tests had been accepted by the profession for a number of

years as prima facie evidence that they did test what they
 

purported to test. In spite of this, it might be hoped that

the leaders of an educational system as large and as unique

as the District would have been among the first to have raised

questions about the tests and to have looked for alternative

approaches.

Judge Wright continued to criticize the evils of the

track system but overlooked the efforts of the school

administration to deal with the problems of mis—judgments.

He utilized statistics which indicated that in 1965, 820 of

1,272 students who were in or about to be placed in the

Special or Basic Track were found by further expert evaluation

to have sufficient academic ability to be placed in a higher

track.116 The evil which Judge Wright saw is the fact that

pe0ple; i.e. teachers and principals, would have misplaced

these students which could then result in 1) lower achieve-

ment through the self-fulfilling prophecy, a position

validated by Robert Rosenthal in his book Eygmalion in the
 

 

 

Classroom,117 2) competition which is unfair, and/or

116Ibid., M90.

117
Robert Rosenthal, Pygmalion in the Classroom, (New

York: Holt, Rinehart, and Winston) 1968?
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3) the negative psychological impact of placement in the

lower track when the placement was not valid.

These problems, argued Judge Wright, should cause

the system.to cease placing students in tracks. There were

indications that Judge Wright ruled only against the track

system and not against homogeneous grouping or placement of

students. Yet, it seems that, in reality, it is necessary

to argue against any homogeneous_grouping, a position which

this writer personally prefers educationally but which would

receive a great deal of opposition on the part of many

educators and those teachers called upon to face students

each day. Judge Wright attempted to avoid this problem by

arguing that such placement was appropriate if "the student's

deficiencies are true."118

Track rigidity

Here this writer will investigate Judge Wright's 0

Opinion of Law in regards to tracking. It is sufficient to

remind the reader that given the present beliefs undergirding

the educational system on the question of how to educate,

there will be tendencies for any system of grouping to develop

tracks. Such tracks will at any given time enclose people

of one status or another into an undesirable system, if in

their personal educative process they should choose to shift

the emphasis of their educational pursuits.

 

118Hobson, M92.
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What must be overcome, but with the reservations

stated earlier, is incorrectly forcing students into and

holding students in a track to which they are initially as-

signed. Judge Wright's interpretations overlooked the reality

that significant efforts had been made, through educational

processes, to overcome these evils. To declare the track

system out of existence, to change the vocabulary, to change

the grouping, does not cause its death; a consequence

apparently overlooked by Judge Wright but recognized by some

educators. This realization would have provided the court'

with a significant opportunity to have had an impact upon

changing educational'patterns. For instance, charges of

mal-practice could have been filed against individual teachers

who refused to alter their practices in line with the

directives of the Board through administrative policies.

Even though Judge Wright allowed for differential classifi-

cations which could be homogeneous, he overlooked the fact

that in practice most homogeneous groupings will lock children

into a stream, career orientation, or track.

Judge Wright's lack of understanding of school opera-

tion was further illustrated when he implied that grouping

systems other than tracking did not physically separate

children. He commented, "Students are early in elementary

school sorted into homogeneous groups or tracks .

thereby being physically separated into different classrooms."119

 

119Ibid., 512.
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while homogeneous grouping theoretically does not necessitate

the existence of separate classrooms, to.achieve the goals

of homogeneous classrooms the larger a system or school

becomes the more physical separation becomes a reality of

homogeneous grouping whether by school, classroom or area

in a room.

It can be argued that the position of the Judge did

not extend far enough and perhaps a better understanding of

grouping or of the present theory of education would have

resulted in a decree which might have eliminated grouping or

classification altogether. The track system itself, which

was an educational issue, does not inherently deny the

constitutional rights of the student. The unique situation

of the District of Columbia which made it appear to be

operating out of a racist system must be a consideration if

one were to understand the system's operation and its attempts

to improve the education for all students. To compare

Washington, D.C., to Baltimore, as Judge Wright has done,

was also inappropriate in that in this writer's view the

white populations and their distribution in both cities

differed to some degree.

Judge Wright concluded that:

These are, then, the significant features of the

track system; separation of students into rigid

curricula, which entails both physical segrega-

tion and disparity of education opportunity, and
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for those consigned to the lower tracks,

opportunities decidedlyoinferior to those

in the higher tracks.

As stated earlier, this criticism can be offered to

most homogeneous grouping programs when the practices

of grouping are taken into consideration. Homogeneous

grouping need not be done in such a way as to subject it

to these criticisms but presently it is no more a valid

criticism of the track system than of most homogeneous

groupings.

Judge Wright suggested that the "Defendants, therefore,

have a weighty burden of explaining why the poor and the

Negro should be those who populate the lower ranks of the

track system".121 Again, one of the real difficulties

in the present system is that education has a clean de-

finition, a middle class bias. To provide an educational

plan which is truly comprehensive may even appear to create

more separation of social classes, the Negro, Chicanos,

Indians, and other minority groups.

Liberal arts and Classical education for individuals

is a luxury afforded after financial stability. The choice

of this type of education must be free and available but

not required nor imposed. Programs which limit the opportunity

to select a liberal arts education sometime late in the edu-

cational process must be prevented. The development of edu-

cational programs which enhance the opportunity to select

 

l2OIbid., 513.

1211618.
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classical education at appropriate times in the individual's

educative process must be the emphasis of our concern. This

will allow us to conform to the judgment of the court with

educational integrity and can reduce the.necessity for the

courts to become entangled in educational theory.

Judicial remedieS‘

Judge Wright insisted that the track system shall

be abandoned. Additional comment is-necessary to remind us

 

that tracking is an educational question and that the evidence

put forth to declare the system unsound has not been conclusive.

Judge Wright believed that the system was designed

to protect the white population against the ill effects of

integrating Negro children into the system. He suggested

that "Even in concept the track system is undemocratic and

n 122
discriminatory. This charge, if valid, requires that

significant parts of our educational system and philosophy

be declared undemocratic and unconstitutional.

To substantiate the charge that it is undemocratic,

Judge Wright commented that:

It is designed to prepare some children for

white-collar and other children for blue-collar

jobs. Considering the tests used to determine which

children should receive the blue-collar special, and

which the white, the danger of children completing

their education wearing the wrong collar is far too

great for this democracy to tolerate.1

 

122 Ibid., 515

123 Ibid.
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The problem of incorrect assignment was real, but

likewise the problem of all children receiving the Same

education can equally be a denial of constitutional rights.

Judge Wright also unjustifiably saddled the track system

with the lack of compensatory education for the disadvantaged

child. This assigned one educational problem to another and

separate problem without justification. And in the case or the

District of Columbia not only was this without justifica-

tion but it was unfair.

Partinngomments’

The elements of the court's decree itself have been

substantially covered in the preceding analysis. The Only

parting comment is that further evaluation of Board actions

by the court was questionable, and that a sound procedure

needs to be developed if the competence and wisdom of pro-

fessional educators are to be used to improve the quality

of education of the children in the District of Columbia.

Equal protection under the law educationally is not en—

hanced by practices which do not overcome the existing

problems delineated by the courts.

It is appropriate to again consider Judge Wright's

own words that ". . . it is regrettable, of course, that in

deciding this case this court must act in an area so alien

"12M
as to its expertise. This could have been avoided by

 

12"Ibid., 517.
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his avoiding involvement in educational policy pg£_§§; It

is this writer's position that Judge wright should have

taken his own advice seriously.

Clearly, the court's decision as to the constitution-

ality of the acts and concern with the direction to bring

practices in line with the constitution would have been

appropriate. Further, the court could well have insisted

upon more testimony from educational experts to help

clarify educational matters which required interpretation

for the determination of constitutionality. Other alterna-

tives are suggested in Chapter Five when consideration is

directed to the development of processes which will enhance

the continuation of separation of powers yet maintain

reviewability but in a more appropriate process.

It must be noted that when there is doubt of adminis-

trative matters or legislative matters, the court is

obligated to give every benefit to the administrative policy

or legislative decision. The evaluation presented here

leads to the conclusion that this was not the case and that

it can be concluded that too often doubt was cast upon ad-

ministrative policy. This, as shall be seen more clearly in

Chapters Three and Four, is inappropriate. I

It is necessary to once again question the adherence

to the principle that the schools more than any other agency,

can resolve the significant social and political issues of

the day without insisting that the other elements of society

act upon the same legal principles demanded of schools.
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The preceding evaluation suggests that it is

necessary to deal with three or four issues in a very broad

overview if we are to come to any resolutions about the

role of the courts in educational policy. It is clear that

the challenge to this decision is appropriate. In it are

examples of encroachment by the court into educational

policy. What this decision makes clear is the necessity to:

1) determine the significance of the separation of powers

doctrine in relation to educational decisions; 2) evaluate

the degree to which a legislative policy determination role

for the judiciary is appropriate in educational litigation;

3) determine the appropriateness of using judges in non-

judicial matters; u) evaluate the processes for the deter-

mination of constitutional and educational issues when the

case contains mixed issues; 5) determine the value of

utilizing the education profession in interpreting educational

material for constitutional ends; 6) the significance of

judicially determined remedies; 7) determine the value of

impact statements on potential judicial remedies by the

educational profession; and 8) develop alternate processes

which may assure greater constitutional protection education-

ally for the students in the schools.

It is suggested that these points be kept in mind

as well as the general outline of this particular case as

the investigation proceeds. In Chapters Three and Four,

as principles are deve10ped from the literature and judicial
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precedent germane to.these points the reader will be

referred back to this Chapter for the purpose of evaluating

the consistency of the Judge's action to these principles.



CHAPTER III

THE REVIEW OF LITERATURE AND COURT DECISIONS

SUPPORTING THE ARGUMENT FOR JUDICIAL RESTRAINT

IN POLICY DETERMINATIONS

Introduction

Earlier in this dissertation it was suggested that

the courts ought to proceed with extreme caution in their

involvement in educational matters. Also stated as a

concern was judicial interpretation of educational issues

and policies even when the end for such interpretation is

the determination of constitutionality. Because constitutional

determinations often require interpretation of educational

material, professional educators ought to direct considerable

attention to the numerous demands which have been placed

upon the courts as a result of litigation between individuals

and school authorities regarding educational conflict. These

conflicts create problems in the relationship between the

judiciary and professional educators. These problems are

of a nature which require the develonment and evaluation of

alternatives which might more significantly utilize the

competencies between both professional disciplines. However,

a review of judicial decisions and legal literature is

required before any attempt to develon alternatives to the

present relationships between the courts and education.

In this Chapter and in Chapter Four the results of

this investigation of the literature are reported. In this

101
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chapter, the presentation centers on the review of the

literature supporting the argument for judicial caution and

restraint in the interpretation of material and in involve-

ment in the policies of other agencies and fields such as

education. The broad category upon which attention is

focused is that of judicial review. More specifically,

particular aspects of judicial review such as competency,

constitutionality, arbitrariness, and actual vs. hypothetical

dangers and harm are presented. Attention is also focused

upon such categories as separation of governmental powers,

review of administrative actions, review of legislative acts,

capriciousness, reasonableness, substitution of court opinion

for administrative actions, substitution of judicial Opinion

for legislative opinion and the relationship of the court to

social, economic and political matters. There is some

commentary on the issue of the uses of judges for non—judicial

duties, another issue which emerged in Hobson I.

The Chapter is divided into three major sections.

The first section deals with the separation of powers. The

second section deals with the general concept of review.

And in the third section the concern focuses on the reasoning

upon which judicial review is based.

Sgparation g: Governmental Powers: Position pf the Courts
 

  

It is firmly established that the powers of

government are separable and that each branch is obligated

to fulfill those functions acceded to it. It is also firmly

established that the legislative and administrative
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branches do not have the power over the Supreme Court.

The source for its functions is in the Constitution itself

and of which it is the sole interpreter.

The court has stated that "It is not the province

of the court to decide upon the justice or injustice, the

policy or impolicy, of these laws. . . . The duty of the

court is, to interpret the instrument they have framed, . . .“1

In Marbury 1. Madison it was established that the Supreme

Court's original grant was in the Constitution and as such

could not be changed by the legislative branch nor could its

duties be extended.2

The province of the court is, solely, to decide

on the rights of individuals, not to inquire how

the executive, or executive officers, perform

duties in which they have a discretion. Questions

in their nature political, or which are, by the

constitution and laws, submitted,to the executive,

can never be made in this court.5

Emerging in Marbury 1' Madison is the familiar

concept that we are governed by laws and not by men.“ This

issue also emerges in Hobson as well as in numerous other

cases and will be germane to the conclusion in this

dissertation. When the courts slip into that area of

administrative policy or political questions it increases

the potential that the governance of a society becomes more

lDred Scot v. Sandford, 60 U.S. 393 (1857), M05;

15 L.Ed. 691, 700.

2Marhury v. Madison, 5 U.S. (Crunch) 137 (1803),

173-80.

31bid., 170.

Ibid., 163.(Note also that men should be personsj
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a matter of men than of law. The law ceases to be as functional

and consistent in the resolution of conflict, and who one has

as a judge more firmly establishes the outcome of the decision

than does the law.5

On balance, in Marbury 1, Madison it appears that the

statement by Justice Marshall applied more specifically to

whether or not men (persons) would be subject to law. But it

also very vividly establishes the necessity for separation of

legal questions from those policy decisions which should be

beyond the domain of the court.

In Georgia 1. Stanton what became the specific role of

the court was somewhat clarified when the court rejected the

plaintiff's argument which in part stated that:

When a party to a cause justifies himself under

an Act of Congress or an executive order, it becomes

necessary for the court to pass upon the constitutional

validity of the legislative Act or upon the legal effect

of the order in question; otherwise, the court cannot

administer iustice. . . . [However] in doing this. the

court is not exercising political power, but simply

performing its own plain duty, which is entirely

judicial

The parties in court are not to be denied their

proper measure of justice, merley because the incidental

effect of a just decision may be to promote the cause

of public freedom.6

In another case, the court said, "It is an established

rule for the construction of statutes, that the terms

 

5This is an issue which was the concern by some people

of the District School System. It was felt that much of the out-

gggecggethe dec131on wou d be a matter of who would finally judge

1 6Georgia v. Stanton, Mississippi v, Stanton, 73 U.S.

50 (1867); 18 L.Ed. 721, 722. -
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employed by the legislature are not to receive an interpreta-

tion which conflicts with acknowledged principles of justice

and equity, if another sense, consonant with these principles

can be_given them."7

Further affirmation of the separation of powers can

be found in the court's statement that:

It is believed to be one of the chief merits of

the American system of written constitutional law,

that all the powers instrusted to government,

whether State of national, are divided into the

three grand departments, the executive, the legis-

lative and the judicial. That the functions

appropriate to each of these branches of govern-

ment shall be vested in a separate body of public

servants, and that the perfection of the system

requires that the lines which separate and divide

these departments shall be broadly and clearly

defined. It is also essential . . . that the persons

instrusted with power in any one of these brannhpg

shall not be permitted go encroach upon the powers

confided to the others.

Also stated in the decision is concern over the‘

successful encroachment of one branch into the affairs of.

another. "But while the experience of almost a century has

in general shown a wise and commendable forbearance in each

of these branches from encroachments upon the others, it is

not to be denied that such attempts have been made, and it

is believed not always without success."9 Similarly, in

another decision the court said, "In such cases [i.e. where

actions of government departments involve war or peace]

 

7Hepburn v. Gusivald, 75 U.S. 603 (1869), 607; 19

L.Ed. 513.

8Kilbourn v. Thompson, 103 U.S. 168 (1880), 190;

26 L.Ed. 377.

91bid., 191.
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the Judicial Department of this Government follows the action

of the political branch, . . ."10

The scope of appropriate court determination is

11
suggested in McPherson v. Blacher. It is stated that the
 

courts do determine whether the substantive issues in the

case are judicial in nature and subject to judicial process.

In its proper function the court will be the sole judge of

appropriateness of involvement and also of the substantive

material which may have to be a part of the court's evaluation

when determining a legal question. The importance of this

point here is to remind the reader that what sometimes appears

to be an encroachment is simply the court's fulfilling its

obligations. This serves to help delineate more clearly the

meaning of separation of powers.

The question of the validity of this act, as presented

to us by this record, is a judicial question, and we

cannot decline the exercise of our jurisdiction upon

the inadmissable suggestion that action-might be taken

by political agencies in disregard of the judgment

of the highest tribunal of the State as revised by

our own. 2

In later decisions the court appears to extend its

jurisdiction when it stated, "The ascertainment of compensa-

tion is a judicial function, and no powers exist in any other

 

10United States v. Lee, 106 U.S. 196 (1882); 27 L.Ed.

171, 178; 1 S.Ct. 2M0. .

llMcPherson v. Blacher lU6 U.S. l (1892); 36 L.Ed. 869;

13 S.Ct. 3.

lZIbid., 873.
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department of the Governmentto declare what the compensation

shall be, or to prescribe any binding rule in that regard."13

But, while affirming what appears to be an extension

of its duties, the court admits the problem of local needs

and of a locale's unique influences upon a problem.

The nature of a use, whether public or private, is

ultimately a judicial question. However, the

determination of this question is influenced by

local conditions; and this Court, while enforcing

the Fourteenth Amendment, should keep in view the

diversity of such conditions and regard with great

respect the judgments of state courts uponuwhat

should be deemed public use in any State.

The court also affirms the separation of power and

clarifies the issue further when it insists that decisions

also must be based on situations, which are "real" and not

hypothetical.

And to the judiciary the duty of interpreting and

applying them [laws] in cases properly brought before

the courts. The general rule is that neither depart-

ment may invade the province of the other. . . .

We are not now speaking of the merely ministerial

duties of officials. We have no power per §e_to

review and annul acts of Congress on the ground

that they are unconstitutional. That question may

be considered only when the justification for some

direct injury suffered or threatened, presenting

a juigiciable issue, is made to rest upon such an

act.

+

13United States v. New River Collieries Co., 262

U.S. 391 (1922), 343; 93 S.Ct. 565; 67 L. Ed. 101A, 1017.

l“Milheim v. Moffat Tunnel Improvement Dist., 262

U.S. 710 (1922), 717; 43 S.Ct. 699; 67 L.Ed. 1199, 1199.

15Commonwealth of Massachusetts v. Mellon, 262 U.S.

H97 (1922), #88; H3 S.Ct. 597; 67 L.Ed. 1078.
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In a later court statement ladened with references to

judicial substitution, advisory opinion and competency, there

is even more precise language about separation of power. The

court states, "As is well known the federal courts established

pursuant to Article III of the Constitution do not render

16

advisory opinions." Further stated in the same decision,

Such generality of objection is really an attack

on the political expediency of the Hatch Act, not

the presentation of legal issues. It is beyond the

competence of courts to render such a decision. . .

The power of courts, and ultimately of this Court,

to pass upon the constitutionality of acts of

Congress arises only when the interest of litigants

require the use of this judicial authority for

their protection against actual interference. . .

The Constitution allots the nation's judicial

power to the federal courts. . . . Judicial adherence to

the doctrine of the separation of power preserve the

courts for the decision of issues, between litigants,

capable of effective determination. Judicial

exposition upon political proposals is permissible only

when necessary to decide definite issues between

litigants.

In a decision in which the subject matter was educa-

tional and one which can be utilized to illustrate the shift

from what appears to be caution by the court to a more active

judiciary, the Court stated:

Government of limited power need not be anemic

government. Assurance that rights are secure tends

to diminish fear and jealousy of strong government

and by making us feel safe to live under it makes

for its better support. Without promise of a

limiting Bill of Rights, it is doubtful if our

 

15Unlted Public Workers v. Mitchell, 330 U.S. 75

(1996), 89; 67 Sup. Ct. 556; 91 L.Ed. 754, 766.

l7Ibid., 767.
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Constitution could have mustered enough strength

to enable its ratification. To enforce those

rights today is not to igoose weak government

over strong government.

Here the Court took pains to argue that interference

by the judiciary in this case would not make the Court equiv-

alent to the school board. The issue was one of constitution-

ality; hence, the court was maintaining the separation of

powers and only insisting that it fulfill its obligations

under this doctrine.

The Fourteenth Amendment, as now applied to the

States, protects the citizen against the State

itself and all of its creatures-~Boards of Education

not excepted. These have, of course, important,

delicate, and highly discretionary functions, but

none that they may not perform within the limits of

the Bill of Rights. . . .

One's right to life, liberty, and property, to

free Speech, a free press, freedom of worship and

assembly, and other fundamental rights may not be

submitted to vote; they depend on the outcome of

no elections.l

While the distinctions necessary for increased judicial

activity on issues which appear to be non-judicial lack absolute

clarity, judicial involvement is dependent upon judgments of

unconstitutionality. This decision also raises the question

of the degree of government activity when the rights of the

individual are in conflict with the activities of the state.

 

18West Virginia State Board of Education v. Barnette,

319 U.S. 62A (1992), 636, 63 S.Ct. 1178; 87 L.Ed. 1628,

1637.

l91bid., 637. It might be noted here that nor should

one's rights depend upon any political disagreements or

identity. This point is particularly germane to Hobson.
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Interestingly it can be suggested that this decision is one

of strict constructionism. While the issue of constructionism

is not an issue of this dissertation, the process is,

because it is suggested that the court must have firmly

established constitutional grounds for involvement in a case

where the substantive issue is educational.

The concept of the separation of powers is, of course,

a principle established for the lower courts as well as for

the Supreme Court. In Corpus Juris Seenndum it is stated
 

that "The separation of governmental power . . . is provided

for in practically all the American state constitutions, and

such provision, in theory, effects an absolute separation of

these departments."20

It is also suggested that in practice these distinc-

tions are not neat and precise; hence, it is appropriate for the

various branches of government to enhance one another in carrying

out the will of the sovereign. However, in this vague area,

caution must be used and ". . . the true meaning, intent,

and purpose of the constitutional provision of the separation

of powers should be observed."21

The journal literature on judicial review is similar

to the actual decisions of the courts; that is, there is a

relatively even balance of affirmative and negative positions.

 

19l6 Corpus Juris Segundum_483.

20Ibid., A88.
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An analysis of many of the justifications posed for various

positions quickly leads to an awareness that in this matter

there are no absolutes and that disagreements are those between

reasonable men of similar intellectual competency as well as

between persons of good will. It is evident that implied in

the arguments is a certain righteousness and beliefe that the

opposition, if more reasonable, would correct their wayward

ideas.

3&M11 Burger points out one aspect of the separation

of governmental branches when he comments on a particular case

and criticizes Professor Davis' comment on the case:

Equally clearly, no constitutional issue was

presented in Switchmen's, for the Court stated

'all constitutional questions aside, it is for

Congress to determing hOW‘the rights it creates

will be enforced.'"

 

Implied here is the potential for precise distinction between

the powers of the governmental branches. Also implied is that

political and social questions should be the domain of

Congress.

Writing about the theoretical construct of democracy,

another commentator, Clifton McCleskey, questioned judicial

review as a democratic principle. However, McCleskey seems

to avoid the tough reality of the daily conflict in the

principle of judicial review. He states that what judicial

 

22Raoul Burger, "Administrative Arbitrariness: A

sequOl," 51 Minnesota Law Review 601 (1967), 606. Citing

Switchmen's Union v. National Mediation Bd., 320 U.S. 297

(1993), 301.
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review does mean is "that the institution of judicial review

makes.a system that much less democratic. Its encroachment

along with other undemocratic features in this country make

it necessary for us to use qualifying terms such as 'constitu-

tional' democracy, or 'limited' democracy, or some such phrase

in describing our political system."23

A critical article about Bichel's book on the Supreme

Court affirms both Bichel's position and the necessity for

careful attention to principled action by the judiciary.

"His [Bichel's] critical premises are admirable: 'The

integrity of the Court's principled process should remain

unimpaired;. . 1 the Court does not involve itself in

,"24 To validate the correct-‘compromise and expedient action.

ness of assigning such a position to Bichel, Gunther

further states that ". . . he approves of 'remanding to Congress

for a second look.'"25 In short, it is far better to keep that

functions separated even if at best we can only strive toward

that principle than to have the courts become the legislative

 

23Clifton McCleskey, "Judicial review in a democracy:

A dissenting opinion," 3 Houston Law Review 359 (1966), 365.

2“Gerald Gunther, "The subtle vices of the 'passive

virtues'--A comment on principle and expediency in judical

review," 64 Columbia Law Review 1 (196“), 5. Citing: C.L.

Black, Jr. "Mr. Justice Black, the Supreme Court and the bill

of rights," Harpers 63 (February, 1961), 95.

 

 

25Ibid., 20. Citing: Bichel and Wellington, "Legisé

lative purpose and judicial process: The Lincoln Mills case,"

71 Harvard Law Review 1 (1957), 165.
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body by virtue of legislators making decisions with an eye to

what the court will or will not do.

In an article which developed the case for court

involvement, Neil Jon Bloomfield implies that the reason for

court involvement should be because of a constitutional issue.

Writing on integration he states, ". . . fundamental constitu-

tional rights are involved, and the executive and legislative

branches have taken very limited responsibility to date.

Judicial action is presently the disadvantaged child's only

hope."26

A strong argument for judicial involvement in educational

matters but in which the particular basis was related to the

concept of separation of powers was presented in the Iowa Law

ReView.

The validity of public school regulation of students'

hair styles is subject to constitutional attack upon

at least three grounds . . . substantive due process

of law under the fourteenth amendment; a denial of

equal protection . . . or they may infringe freedom

of speech guaranteed by the first amendment and

made appligable to the states through the fourteenth

amendment.

In the same article additional justification is given

for judicial involvement, again on constitutional grounds.

 

26Neil Jon Bloomfield, "Equality of educational

opportunity: Judicial supervision of public education."

“3 Southern California Law Review 275,(l970).

27"Public schools, long hair and the Constitution,"

55 Iowa Law Review 707,(l970).
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"Further credence is given to the desirability of judicial

intervention in the educational process when constitutional

rights are implicated, because it may be the only means high

school students have to redress theirgrievances."28

The point in presenting what appear to be arguments

for judicial involvement here is that these justifications are

based upon the assumption that constitutional issues are the

concerna of the judiciary. The separation of powers implies

the concept that each governmental branch has unique obliga-

tions and that the test for judicial involvement is that of

constitutionality; without in conflicts from the field of edu-

cation are not open to judicial review. Judicial involvement

does not mean involvement in educational matters or processes

though these articles do not adequately clarify this point.

The courts' function in these instances are indeed judicial

and that is what is defended. But there is not any basis

here to develop the position that the courts can legitimately

decide educational matters.

James E. Allen, Jr.,29 writing from the perspective

of an educator and favoring judicial activity, states which

conditions maintain the concept of separation of power.

 

28

29F‘ormer U. S. Commission of Education and Commissioner

of Education of New York State.

Ibid., 716.
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Dealing, as they [the courts] properly must, with

education not in terms of making policy or resolving

conflicts in educational theories, but in terms

of protection against violation of Federally

protected rights, the Court has provided important

guidelines for state action, clearly pointing the

way back to the source--the Constitut§8n, and

most particularly, the Bill of Rights.

Principled decisions are the bases Herbert Wechsler

utilizes for arguing for deference by the judiciary to other

branches of government even though he argues in favor of review.

A principled decision, in the sense I have in mind,

is one that rests on reasons with respect to all the

issues in the case, reasons that in their generality

and their neutrality transcend any immediate result

that is involved. When no sufficient reasons of this

kind can be assigned to overturning value choices

of the other branches of the Government3ir of a state,

those choices must, of course, survive.

Warning judges of the necessity for caution and principle

by judiciary, Felix Frankfurter has written, ". . . individual

judgment and feeling cannot be wholly shut out of judicial

process. But if they dominate, the judicial process becomes

"32
a dangerous sham. Further, ". . . the emphasis on consti-

tutionality and its fascination for the American public

 

30James E. Allen, Jr. "The Supreme Court and public

education," 39 New York State Bar Journal 61 (1967), 66.

31Herbert Wechsler, "Toward neutral principles of

constitutional law," 73 Harvard Law Review 1 (1959), 19.

32Felix Frankfurter, "John Marshall and the judicial

function," 69 Harvard Law Review 217 (1955), 229.
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seriously confound problems of conStitutionality with.the

merits of a policy."33

Recognizing the interrelationships of policy and

constitutionality and the difficulty faced by the judiciary

because of the necessity to make judgments about technical

matters, Frankfurter still warns against judges becoming other

than judges. "If judges want to be preachers, they should

dedicate themselves to the pulpit; if judges want to be

primary shapers of policy, the legislature is their p1ace."3Ll

It can, of course, be added here, if they want to be educators,

they should likewise dedicate themselves to the field of

education.

Up to this point the writer's concern has been the

role of judicial review in our democratic process. The

discussion essentially has been limited to the constitutional

conceptualization of separation of powers. It is obvious

that regardless of a person's position on the issue, the

conflict over the role of the judiciary remains and requires,

therefore, an attempt to explore alternatives to the apparent

expansion of judicial activity in educational matters.

Now the writer will direct attention to the develop-

ment of judicial review in the daily activities of United

 

33Ibid., 232.
————

3uIbid., 238.
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States society as it attempts to affirm the theoretical

constructs of constitutionality as regards judicial review

in practice. The focus turns now to judicial review in

administrative law.

Reviewability of Legislative Questions, Administrative

Actions: ’Judicial Commentary

  

 

In this section the problem of judicial encroachment

into educational issues is expanded to include the concept

of reviewability of acts by administrative agencies. This

is necessary because the commentary on purely educational

matters has been somewhat limited and to a substantial degree

rather one-sided with the judiciary generally finding it

prudent to avoid any significant involvement with the

exception of constitutional issues. The concept of review-

ability is much more adequately developed in administrative

law and is not unrelated to review of educational issues.

Hence, the discussion of this area of law is justifiable and

illustrated.

While there is some disagreement about the matter,

administrative agencies have the same basis of authority as

do school officials. They exist because of legislative or

executive action and are given existence to fulfill a

particular function which for various reasons the executive

or legislative branch of government cannot adequately fulfill.

In administrative law the reasons given for caution

in judicial review are numerous and precedent for judicial
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caution is well established. The purpose of review is to

establish whether or not the agency acted unreasonably,

arbitrarily or unconstitutionally. The concept of the

separation of powers here is extended to administrative agencies.

The courts themselves have affirmed that it is improper

for them to encroach upon that body of the government.

Judicial involvement in what appear to have been

administrative policies was limited until the advent of the

equal protection clause of the Fourteenth amendment. At

that point the courts did not increase the extent of review

but were extending constitutional rights to greater numbers

of people. Increasing numbers of administrative actions

were open for review for the purpose of establishing whether

or nbt constitutional rights were assured to individuals.

Actions identified as unreasonable, capricious or arbitrary

brought into question the constitutionality of such acts.

Hence, there has been little change in what was allowable,

but the change in what constituted constitutionality made

it appear as if reviewability of actions 233.53 had been

extended. The extension was a matter of constitutionality

itself.

The specific scope of judicial review is difficult to

ascertain, though, because it requires precise definitions

and precise definitions about court procedure seem to be as

evasive an activity for the judiciary as is a precise

definition of education. It is appropriate to note here that

some have attempted to legally define education in rather
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absolute terms without realizing that it is as difficult to

do as it is to define the scope of reviewability or

constitutionality.

The court's tradition of avoiding encroachment or

involvement in the administration or implementation of legis-

lation appears to be as firmly established as the concept of

the separation of powers. What we do find from a review of

decisions is that essentially the courts will not involve

themselves in the area of administration or board's

discretion. It is not for the courts to review that discre-

tion and it is not for the courts to overturn or substitute

its own idea of what a policy should be for that of the

administrative agency or board. What the courts will do is

to consider whether or not a decision was unreasonable,

arbitrary or a denial of constitutionally protected rights.

This is a problem we need to focus upon because it is the

interpretation of agency actions for constitutional ends which

require judicial decisions in areas in which the judicial

lacks expertise. This problem is identical to the interpreta-

tion of educational issues for constitutional ends.

Where the substantive material must be interpreted by

the courts for the purpose of determining capriciousness or

unreasonableness, difficulties emerge. Mis-interpretation

of the material can lead to otherwise unwarranted involvement.

This problem is illustrated in decisions such as Hobson
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and'Pritchard y.'Spring‘Branch‘Independent'SChOol’DiStrict.35
 
 

In a series of decisions based upon diverse subject

matter, the courts have said that "court deciSions declare

"36
but do not make the law. "Courts have power to declare

t . "37

the law only; they may not make or amend i Even when

decisions of agencies are questionable, "The courts do not

have unlimited sanction to attempt the righting of every

governmental act which the judges regard as wrong; their first

duty is to act only within their limited power."38

 

Stated even more firmly, "The fundamental proposition

which probably no one would dispute is that a court's power

is judicial only, not administrative nor investigative. A

judgment may only properly be given for something raised in

the course of a litigation between parties."39

Also stating the position for non-involvement, a court

has declared:

 

35Pritchard v. Spring Branch Independent School

District, 308 F.Supp. 570 (1970). This decision upheld the

right of school authorities to control the length of a studentHS

hair on the basis of academic performance and the need of

schools to enforce rules guarding against disruptions.

pp 572-79.

36Hale v. Aglim, 140 F.2d. 235 (19AM), 237.

37United States v. Consolidated Elevator Co., 141 F.2d.

791 (1944), 794.

38Bridges v. Wixon, 144 F.2d. 927 (1944), 937.

39
8 Webster Eisenlohr v. Kalodner, 145 F.2d. 316 (1944),

31 .
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This court finds itself in complete sympathy

with the relief sought by the defendant but also

finds itself as completely devoid of the power

to grant it. . . .

It is the province of the judiciary to

interpret the laws . . . and not to seek to correct

legislative enactments or to change laws because

they have given rise to consequences not contemplated

by the Congress, . . . If 381s statute is unjust,

the remedy is legislative.

On balance, the courts have developed criteria for

determining what is appropriately a judicial issue while at

the same time they have provided warnings against over

indulgences:

The sound test of judicial responsibility is not,

of course, its lavishness of concern, but its

measured adherence to the actual legal need of,

and its authority in, the situation with which it

is required to deal. Over—responsibility may be

as much an abuse of judicial power and functions

as irresponsibility. And in the collaboration of

judicial power and function with administrative

process, . . . the courts must conscientiously

guard against any instinct of over protectiveness,

which may unwarrantedly and needlessly,uimpede

proper administrative effort or result.

In emphasizing the principle of separation of duties

the court has stated, "In entering upon a consideration of

this case we bear in mind the elementary principle, which

cannot too often be repeated, that a court usurps legislative

functions when it presumes to adjudge a law void where the

repugnancy between the law and the Constitution is not

establiShed beyond a reasonable doubt.”2

 

uoSacco v. Baltimore and O.R. Co., 56 F.Supp. 959

(1944), 960.

41

”2National Maritime Union of America v. Herzog, 78

F.Supp. 146 (1948), 155.

Walling v. Benson, 137 F.2d. 501 (1943), 504.
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The same court also stated, "So if a court he in doubt

whether a law be or be not in pursuance of the Constitution

where the repugnancy is not clear and beyond doubt--it should

refrain from making the.1aw void in effect by its judgment,

lest it should be really repealing a valid law by a legisla-

tive act, instead of declaring it void by a judicial act.”3

Later, in 1963, the court stated, ". . . the doctrine

of separation of power has been honored in the breach in the

delegation of legislative authority to administrative agencies

in our complicated modern Government. But the doctrine is

still rooted firmly enough in our legal system to withstand

cold winters and lukewarm judges."uu

In recent cases the principle of judicial review is

significantly and firmly reiterated. As we shall see in

Chapter Four the presumption is for review of administrative

and agency action. For the defense of the general thesis

what is pointed out here is that while there is the presumption

for review it is for the determination for constitutional

ends. This point has, of course, been made in relation to

separation of powers and is an issue of constitutional law

most similar to the question of review as related to adminis-

trative law.

 

“3Ibid., citing Tucker, The Constitution g§_the United

States. VoI. l, 377.

44

 

United States v. Manning, 215 F.Supp. 272 (1963),

289.



123

The scope of review is limited to those constitutional

ends and the principle of reviewability does not extend to

the courts'right to encroach upon other areas. While most

of the judicial commentary about judicial limitations is

covered in relation to specific headings such as competency

later in this Chapter some recent cases are cited in

reference to the limitation of the scope of review.

In 1972 in a Supreme Court decision which questioned

a determination by the Federal Power Commission, the court

stated,"A Court must be reluctant to reverse results

supported by such a weight of carefully articulated expert

opinion.. . . We recognize the relevant agency's technical

expertise unless it is without substantial basis in fact.“5

Earlier a District Court stated,"While courts of law hold the

power to review executive action, this power must be used

sparingly. Judicial inquiry, therefore is limited to a

determination that there is a 'rational basis' for the

executive policies or procedures in question.”6 Later a

District Court stated;

This judicial reluctance is manifest in a

very large number of cases that need not be cited.

More recently the Supreme Court has declared that

‘when faced with a problem of statutory construction,

this court shows great deference to the interpreta-

tion given the statute by the officers or agency

 

usFederal Power Com'n v. Florida Power & Light Co.,

92 S.Ct. 637 (1972) 644, 404 U.S. 463.

j . ”6West End Neighborhood Corporation v. Stans, 312

F.Supp. 1066 (1970) 1068.
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charged with its administration' [citing] Udall

v. Tallman et al., 380 U.S. $7 16, 85 S.Ct. 792,

801, 13 L.EdTZdT 616 (1965)

Also recently an Appeals Court stated:

Where administrative control has been authorized by

Congress, the judicial function is exhausted.when

there is found to be a rational basis for the

conclusion approved by the administrative body.

[citing] Mississippi Valley Barge Line Co. v.

United States 292 U'S'4882’ 286-2 7, 54 S.Ct. 692,

78 L.Ed. 1260 (1934).

It is here argued that the principles found in administrative

law are analogous to education in so far as the principles

pertain to judicial review. While it was admitted that review

was appropriate in Hobson, for instance, it was argued that

there may have been encroachment upon the field of educational

policy.

Commentary from legal journals specifically on

questions regarding administrative law and reviewability also

indicate justification for arguments favoring judicial reStraint

by the courts when called upon to review decisions of

administrators and administrative boards. Unsurprisingly,

the literature is as polarized as were the decisions by the

judiciary. The polarization is reflected within particular

time spans, and as such the differences reflect differences

of opinion in judicial theory. These differences are as notice-.

able yet today as they have been through the historical

development of the concept.

 

“7John V. Carr & Son, Inc. v. United States, 347 F.Supp.

1390 (1972) 1396.

u8Port Authority of City of Saint Paul v. United

States, 432 F.2d. 455 (1970) 461.
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For purposes of evaluation of the present status of

separation of powers, it is recessary to note the differences

of judicial attitude in terms of time. There was an apparent

deference to administrative decisions and presumptions for

reviewability until the twentieth century, as evidenced in

the following: "It was in 1902 that the jurisprudence of

the Supreme Court took a sudden and dramatic turn."u9 That

»turn was toward more judicial review. 1

Owen Fiss, writing specifically on conflict between

the judiciary and the administration of educational processes

related to the issue of racial imbalance, indicates consider-

able concern for overzealousness of judicial powers. He

stated:

When the policy of the school board is one of

disregard rather than approval, a court may be

reviewing an administrative determination that

imbalanced schools do not impair the educational

opportunity of Negro plaintiffs or that there is

adequate justification for the use of geographic

criteria. Some deference should be paid to this

administrative decision. . . , a court oughtsao

respect the school board's assessment. . . .

As Fiss suggests, this problem represents an extremely

grey area of constitutional law and he hastens to point out

that his statement does not reject judicial review of a

school board's action when it openly approves of plans

encouraging segregation. Even allowing this disclaimer, the

 

ugLouis L. Jaffe, "The right to judicial review I," 71

Harvard Law Review 401 (1958), 423.

50Owen Fiss, "Racial imbalance in the public schools:

ghe constitutional concepts," 78 HarVard Law Review 564 (1965),

09. '
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concerns expressed by Fiss are germane to the'conCern here

which is an attempt to clarify the fine line between

appropriate judicial action'and'ultra'Vires action by the
 

judiciary. Digressing for a moment here it is appropriate

to indicate that in this writer's view Fiss's is a most

significant attempt to deal with the problem of integration

in the schools and the relationship of the courts to resolu-

tion of the conflict. Fiss relates the existence of the poles

of Opinion and their development as well as the complexities

of the various positions. Yet within this empathetic frame-

work he indicates the necessity for resolutions in this

[grey area.

Even though he argues for non-deference by the judiciary

on constitutional issues such as refusal by school districts

to correct racial imbalance, Piss warns,

LNG court should be willing to embrace the ._1111-

‘ awesome responsibility that every school board

refusing to alleviate imbalance is, to some extent,

bigoted. To have the likelihood of bias cast doubt

upon the board's assessment of the harm and justifi-

cation in every case would penalize the individual

government official who makes an honest effort to

.resolve the problem correctly, and take the court

too deeply into the treacherous quagmire of analyzing

the motives of government officers.

In an extreme position on administrative prerogative,

so strong as to suggest a circumvention of constitutional

guarantees, Joseph T. McElveen quoted Circuit Judge Gerwin's

statement:

 

Sllbid, 610.
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That which so interferes [with] or hinders the

state in providing the best education possible

for its people must be eliminated or circumscribed

as needed. This is true even when that which is

condemned is the exercise of a constitutionally

protected right.52

Citing contrasting decisions from an earlier date,

Jerry Trammell reminds the reader that the court has attempted

to delineate proper functions of the judiciary and that:

Apparently the Court feels the determination of the

legality of administrative action is judicial whereas

actual participation in the administrative process

by the exercise of independent judgment or discretion

as to what the decisigg of the agency should have

been is not judicial.

Another rationale offered for separation of duties as

developed in review of administrative action is the distinc-

tion of duties as related to findings of fact and findings

of law. "A theory of review grounded upon the distinction

[of law and fact] rests upon a 'division of labor between

judge and administrator giving full play to the particular

.n54
competence of each. Citing additional cases Bernard
 

52Joseph T. McElveen, "The barber and the board:

Constitutional aspects of administrative regulations of a

student hairstyle," 23 South Carolina Law Review 150, 152.

Citing: Ferrell v. Dallas Independent School District,

392 F.2d. 697 (1968), 703.

 

53Jerry M. Trammell, "Administrative law - judicial

review and separation of powers," 45 South Carolina Law Review

467, 469. Citing: Federal Radio Commission v. Nelson

Brothers Bond and Mortgage Co., 289 U.S. 266 (1933); Federal

Radio Commission v. General Electric Co., 281 U.S. 464 (1930);

and Keller v. Potomac Electric Power Co., 261 U.S. 428 (1923).

5“Bernard Schwartz, "Judicial review of administrative

action: Mixed questions of law and fact," 50 Georgetown Law

Journal 684 (1962), 686.
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Schwartz affirms this distinction in duties between the

judiciary and administrative agencies. "'The judicial

function is exhausted when there is found to be a rational

basis for the conclusions approved by the administrative

body';55 it is not concerned with the 'Weight' of evidence?56

More precisely stated, "Where an administrative agency is in-

volved, . . . its findings of fact must be upheld if they

are supported by only 'substantial eVidence' . . . ."57
 

Attempting to develop precise ground rules for

judicial review, Louis L. Jaffee nevertheless has argued

against judicial encroachment. "The administrative is the

sole fact finder. The judiciary may set aside a finding of

fact not adequately supported by the record, but, with

certain exceptions, at that point its function is exhausted."58

Commenting upon Jaffee's delineation about availability

of judicial review, Kenneth Culp Davis stated that courts

ought to avoid involvement in the affairs of a discretionary

nature.

 

55Ibid., 688. Citing: Mississippi Valley Barge Co.

V. United States, 292 U.S. 282 (1934) 286-87.

56lbid. Citing: St. Joseph Stock Yards Co. v. United

States, 298'013. 38 (1936), 51.

57lbid. Citing for distinction Judge Frank in Orvis

v. Higgins, 180 F.2d. 537 (1950), 540.

58Louis L. Jaffee, "Judicial review: Question of

law," 69 Harvard Law Review 239 (1955).
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Jaffee's view has merit for cases involVing

nothing more than finding facts and applying law.

But many of the cases involve discretionary

determination of what administrative policy ought

to be in disciplining public employees. The couggs

do and should refuse to take over that function.

It becomes evident that there is a body of court

decisions and theoretical justifications which affirm the

separation of the governmental duties and the need for

precise categories in administrative law and judicial review

if encroachment by the judiciary upon other governmental

agencies is to be avoided.

Even when arguments are presented favoring review,

there is often a very careful attempt to insist that this

review must satisfy particular legal processes so that it

does not involve the courts in the affairs of other agencies

and thereby become encroachment. Encroachment by definition

must lack justification.

Numerous reasons are given for non-intervention by the

judiciary which, to this point, have been discussed from the

perspective and conceptualization of constitutionality and

reviewability. Now attention will be focused upon the

reasoning which leads to the arguments for judicial restraint.

These reasons are found in both judicial decisions and the

 

59Kenneth Culp Davis, "Judicial control of administra-

tive actions: A review," 66 Columbia Law Review 635 (1966),

640. It is also relevant here to realize according to Davis

own admission that he generally favors greater review than

does Jaffee, p. 636.
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legal journals. (The reasons range from constitutional inten-

tion for separation, that education belongs to.the legislative

branch of government and is a political matter, court pro-

cedures and policy which require that courts do not act as

advisory agencies and the questionable competency of the

courts in particular areas such as in education.

Specific Reasoning for Non-review of

Administrative Agencies

 

 

In a decision in which the subject was mining operations

the court failed to act for a number of reasons, among which

it stated that, ". . . it is a matter which addresses itself

to the legislature . . . rather than for a court to say

here . . . that it shall be the law of the state. ."60

Even though, as the court pointed out, "It may be wise and

it may be just to require such owner to drain craters that

are left by this and similar operations. ."61

The court's position in Independent Dairymen's
 

Association, Inc. 1. City and Countygf'Denver62 is also in
  

opposition to involvement by a court in administrative action.

As stated by the court, "Debatable questions as to reasonable-

ness are not for the courts, but for the legislature, . . .

We may not set aside the ordinance because compliance with

 

60Duvall v. Twentieth Century Coal Co., Inc., 104 F.

Supp. 725 (1952), 728.

6llbid.

62142F.2d 940 (1944).
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it is burdensome."63 And, "wisdom or expediency of the

legislative enactment . . . are questions exclusively for

['64

legislative determination. Of significance for recent

educational decisions, the same court stated, "The proof of

reasonableness must show that the classification is'Wholly

Without any rational basis65 and is essentially arbitrary."

It is elementary, but it will work no harm to

reiterate, that with determination of the wisdom

of legislative policies, we are in no way

concerned. It is far beyond our function to

decide or declare what is wise or unwise in

statutory economic, political or fiscal tenets . . .

The only functions of the judiciary, . . . are so

to interpret the statute . . . to determine

whether a.factual situation is within the

contemplation of the act and whether the legis-

lation or the actions of administratigg bodies

. . . infringe upon the constitution.

The specific relationship of the branches of govern-

ment and of the concept of the court as legislative is the

topic of a decision in which the court states, "While the

decisions of the higher courts have frequently resulted in

legislation enacted in accordance therewith, attempted

legislation by the court is beyond its powers. . . . In

 

63Ibid., 942.

64

Ibid.

65Underlining by this writer. This is noted here

because the case is already cited and the material has rele-

vance to such decisions as‘Hobson. One can legitimately ask

whether or not this principle was applied as well as whether

or not the judiciary went out of its way to find reasons

to criticize the school system.

66Ibid., 943.

67Corn Products Refining Co. gt_gl. v. Federal Trade

COmmission, 144 F.2d. 211 (1944), 215.

66

.
-
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other words the court cannot decree what the law, in its

opinion, ought to be, and thereupon declare it so to be."68

As recently as 1960.the concept of non-involvement was

still being affirmed, "Judicial officers must interpret, not

make or remake, the law."69 In additional commentary

supporting judicial caution, the court has stated, "While a

court may adopt a liberal approach to the problem of constru-

ing a statute, it ought to resist the temptation to legislate."70

Support for the right of school administration to make

educational decisions can be developed from a court's state-

ment that "Although statutory construction is a function of

the judiciary, . . . the interpretation as placed on that

statute by the agency in charge of its administration is

entitled to great weight."71

Another court, also commenting upon the separation of

particular powers, stated, "Administrative powers, with which

the courts should not interfere, involve carrying of laws

into effect. . . . "72

In the journal literature there is considerable criticism

of the courts' reluctance to be involved in administrative

 

68Long Island Railroad Co. v. Lowe, 50 F.Supp. 944

(1943), 946.

69Nash—Finch Company v. United States, 184 F.Supp. 735

(1960). 738.

7OSutherland v. Flemming, 189 F.Supp. 712 (1960), 714.

71Department and Specialty Store Employees' Union v.

Brown, 284 F.2d. 619 (1961), 627.

72Kauble v. Haynes, 64 F.Supp. 153 (1946).



133

matters, but within this criticism there is recognition

that the courts, by their actions, have affirmed and maintained

the concept of separation of powers. For instance, Frank B.

Strong has stated that "The Supreme Court of the United States

has in general yielded to federal administrative bodies, on

the point of finality, with surprising ease."73

In an article discussing the problems of university

discipline, the firm precedence of separation of duties is.

implied by the following statement: "Until recently, the

judiciary has been extremely reluctant to review university

discipline proceedings."7u Quoting again from Gunther's

commentary of Bichel, the desirability of separation is

affirmed when he remarks on ". . . warnings against polluting

the decisional process through excessive preoccupation with

the political market place; . . ."75

Implied in a discussion of immediate practical problems

of integrating the schools is an argument which recognizes

the separation, both that which is intended and perhaps that

which becomes much more feasible in pragmatic attempts to

implement integrative policies.

 

73Frank B. Strong, "Judicial review: A tri-dimensional

concept of administrative-constitutional law," 69 West Virginia

Law Review 249 (1967), 255.

 

 

7L‘"Reasonab1e rules, reasonably enforcedp-guidelines

for university disciplinary proceedings," 53 Minnesota Law

Review 301 (1968), 315.

 

75Gunther, 5.
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In view of the enormous variety of local conditions

which might influence a school.board to adopt one

system of school organization instead of another,

perhaps the best that we can expect from the courts

in this area is to insure that the political bodies

remain neutral as far as race is concerned. It is

difficult to find7§n the constitution support for

any greater duty.

Philip B. Kurland, in a discussion of equal educational

opportunity, presents a most interesting and sober point to

those who have indicated satisfaction with the courts' leader-

ship and involvement in the issue of reapportionment. This

poirt is of interest here because this involvement finds many

who are inclined to offer the courts' reapportionment de-

cisions as justification for judicial involvement in protecting

a constitutional right and as an illustration that judicial

involvement‘ig highly successful. Kurland reminds us that

The third element, judicial control, was not really

present in those cases. The judiciary has no

adequate sanctions that it could have brought to

bear on recalcitrant states. It didn't need

them because of the failure of opposition. The

states could have thumbed their noses at judicial

orders in the same way that individuals have shown

contempt for the judicial power. Fortunately the

decline of the 'rule of law' has not yet extended to

the actions of all American states.77

Germane to this discussion is the point that there

may have been too many claims for judicial involvement and

 

76John Kaplan, "Segregation, litigation and the schools,

Part II: The general northern problem," 58 Northwestern Law

Review 157 (1963), 186.

77Philip B. Kurland, "Equal educational opportunity:

The limits of constitutional jurisprudence undefined," 35

The University pf Chicago Law Review 583 (1968), 594.
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that when the.judiciary goes beyond its.domain its decisions

may be .to no avail. To illustrate this point Kurland reminds

his reader that in the 1968 reapportionment cases the

decisions seemed to work because of public acquiescence.

However, suburbia, which acquiesced on reapportionment

because of a gain in its power, was among the least inclined

to acquiesce in equal educational opportunity decisions.78

The actions of the public and of politicians in late 1971 and

early 1972 indicates that Kurland's statements were indeed

prophetic.

Further, Kurland said that "The national and state

legislatures have the capacities to supply the wherewithal

to put the plans which assure equal educational opportunity

into effect. The judiciary has neither."79 While Kurland

was pessimistic that the court would avoid encroachment,

he indicated that on other matters the court had no

difficulty maintaining separation of powers by refusing to

hear litigation. "1 do seem to recall that the Court re-

cently rejected the opportunity to resolve the problems of

the Viet Nam War."80

In a discussion of administrative law as it pertains

to agency action and in terms for which it is not inappropriate

to suggest that the courts might give the same pause to

 

781bid., 593.

79Ihid., 600.

Ibid.
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maintaining the separation of powers in relation to.educational

litigation, Jaffee states, "There can, however, be no denying

that courts once overeager to substitute their judgment

for agency action are more and more reluctant to do so."81

In most reasoning offered for non-involvement by the

judiciary in the affairs of othergovernmental agencies there

is a wide range of complexities. Attempts by individuals to

resolve the issue in their own beliefs and actions by appeal

to authorities is most difficult. In the final analysis there

appears to be a degree to which one appeals to an.§ priori

basis for developing a particular statement of belief rather

than another respected but contrasting point of view.

Perhaps it is sufficient here to state that any position on

the issue of judicial review must take into account the

separation of powers as a legitimate reason for the case

against court involvement in educational policy. The

immediate resolution can only be that of a continuing process

and reasoned development.

The case for caution in judicial review here takes

into account constitutional aspects of separation of powers

and the development of ruling case law during which

there was considerable encroachment by the judiciaryof the

development of administrative law in which the separation of

powers and the unique function affirmed in the separation of

 

7*: -v

81Louis L. Jaffee, "Judicial review: Question of

fact," 69 Harvard Law ReView 1020 (1956), 1054.
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powers is affirmed. The same rules in administrative law do

appear to be applicable to educational policy. In fact,

Kurland appears to go so far as to suggest that even in the

[general concept of equality of educational opportunity there

is reason to maintain a rather strict concept of separation

of power.

The discussion to this point has focused upon the

Supreme Court and the Federal Court system and does not

apply to the lower courts of the individual states. In

essence, if the state constitution allows it, or the legis-

lature prescribes particular functions lower courts do not

operate under the same restriction of separation of powers

as do the federal courts. The lower courts, however, are

bound by the concept that their actions must fulfill

constitutional requirements which, of course, demand adherence

to the due process clause of the Fourteenth Amendment.

What this writer wishes to affirm here is that while

it is appropriate in the legal sense for the lower courts

to involve themselves in non—judicial matters, there are

compelling reasons which should require lower courts to give

attention to the validity of the reasons for the superior

courts' non-inolvement in the affairs of the other branches

of government. While these reasons are developed in the

sections immediately following, some of the reasons were

implied in the preceding sections by such comments as

,Kurland's.reference82 to the fact that the judiciary does

 

82Kurland, 600, also Supra, p. 132.
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not have the wherewithal to Carry out its decisions affecting

the legislative and executive branches of the government.

The debate over whether or not judges should have non-

judicial duties imposed upon them or whether judges should

take non-judicial matters upon themselves provides more

arguments for maintaining the separation of powers. This

point is most germane because Hobson is the primary example

of judicial involvement in this dissertation. The first issue

in Hobson I was whether or not the appointment of the District

of Columbia School Board, a non-judicial function carried out _

by the District Judges, was constitutional. There is consider-

able evidence that this, too, is a perplexing problem, to which

our practices provide little security for those looking for

absolutes.

Most interesting is the fact that Judge Skelly Wright

argued against non-judicial functions for judges even though

he was willing in the Hobson decision to move rather boldly

into social and educational concerns. ". . . as Judge Wright

argued in dissent, [in Hobson I] judicial integrity may be

similarly threatened whenever the court appoints administrators

'1183

whose duties are wholly unconnected with the 'judiciary.

 

83"Recent cases, courts.u.particular courts-u-District

court for the District Court of Columbia may properly appoint

school board members," 81 Harvard Law Review 702 (1968), 705.

In reference to: Hobson v.’Hanssn, 265 F.Supp. 902 (1967).
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Noting the increase in scope of non—judicial duties

of judges, Roger 0. DeBruler warns of potential problems if

such a practice continues. He cites some historical references

in attempts to clarify how the meaning of appointments has

changed. "The participation of the judges has grown from

simple power to appoint appraisers and officers which are in

some way ancillary to the Judicial function, to the power to

participate in the decision to govern such as in the

ConservancyAct and the School Reorganization Act."8u

DeBruler further notes the reasoring for caution and

appeals to Wright's dissent in Hobson I.

The power to appoint boards and participate in

board functions embroils the judge in social and

political disputes and hinders him in maintaining

his impartiality as a judge. This impediment created

by the appointive power is summed up by Judge Skelly

Wright in the recent case of Hobson v. Hansen, wherein

he states, quoting from Judge Cardozo: '. . . Public

confidence in the judiciary is indispensible to the

rule of law; yet this quality is placed in risk when-

ever judges step outside the courtroom into the vortex

of political activity. . . .'"85

In the 1940's the Senate Committee on the Judiciary

was asked to submit a report on what was considered a ". .

growing practice of drafting judges to fill executive posts."86

 

8“Roger O. DeBruler, "Non-judicial duties of Indiana

Trial Judges," 3 Indiana Legal Forum 1 (1969), U.

Ibid., 11.
85

86
U.S. Senate, Committee on the Judiciary, Report on

the Use of judges in non—judicial offices in the Federal

government, 80th Congress, lst Session., 1.
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The position taken by the committee was that to assure the

continued independence of the judiciary, great caution should

be exercised even in instances where the judge might serve

in other capacities as contrasted to being compelled to do

so, which is unconstitutional. While the Committee did not

recommend legislation against the practice at that time, it

did declare, ". . . that the practice of using Federal

judges for nonjudicial activities is undesirable. The practice

holds great danger of working a diminution of the judiciary.

It is a deterrent to the proper functioning of the judicial

branch of the Government."87

The reasoning which leads to the conclusion that the

judiciary can better serve and maintain a greater degree of

credibility with the people if it is not called upon to

involve itself in non-judicial matters appears to be as

appropriate for affirming the position that the courts and

judges ought to be cautious about involvement in the evaluation

of substantive material in cases when the issues may be non-

judicial in nature.

The essence of the arguments here suggest that regard-

less of the reasons for the initial separation of powers the

idea of separation continues to be a valid argument for the

most effective and just governmental operation.

 

87Ibid., 6.
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Even when constitutionality is at issue it is possible

to question judicial involvement in interpretation of non-

legal material. Writing specifically on cases involving

educational matters but which turned to questions of

constitutionality, at least one author suggests that even

though "Judicial invalidation on constitutional grounds is

a remarkable power, . . . it is only as secure as its social

acceptance. Frequent use of this power with respect to

 

marginal matters is not likely to add prestige to the judicial

branch."88

Hence it can be argued that even though the court many

times seems to be proceeding appropriately because a consti-

tutional issue is at stake, ittreadSqunlvery thin ice if the

utilization of conStitutionality appears to stretch the

imagination. Some writers feel we need to be cautious

about judicial involvement even on such a generally accepted

basis as constitutionality. This writer feels compelled to

indicate that although such arguments exist, he is uneasy

about them. The uneasiness stems from the fact that such

matters as student grooming and student attire, and integra-

tion,the issues in so many recent court cases,have been seen

by some judges and persons as constitutionally marginal

questions. This writer feels strongly that these issues are

firmly constitutional matters and that educators must hold

 

88Paul G. Haskell, "Judicial review cf school discipline,"

21 Case Western Reserve Law Review 211 (1970), 29“.
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unequivocally to these as conStitutional issues if they are

to assure equal protection to students within the educational

institution. The directions taken in the spring of 1972 by

some of the populace on bussing seem to indicate some validity

for this uneasiness. I

In what appears to be identified as an educational

problem, the question of integration as affirmed in the agggg

decision, questions are now being raised on the basis of the

concept of the separation of powers. This writer hastens to

add that he supports the Ergwn_decision and its initial

impact toward school integration. However, it is without

difficulty that one finds literature about grown which supports

the argument for the continuation of the separation of powers.

Some writers hold that because the outcome subsequent to‘Ergwn

failed to bring about integration that the failure is because

of judicial encroachment. The argument has been presented

that the essential basis for the @3933 decision was constitu-

tional. Some writers argue that the contention of constitution-

ality can be challenged and that the cause of integration may

well have been better served had not the courts attempted to

serve as school boards. One particular argument is that the

courts have become the boards by virtue of affirming what

must be done to integrate rather than what cannot be done to

maintain segregation. This writer does not accept these

points within the argument but the argument is one which has

gained some credibility during the intervening time between
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195“ and 1973. The argument has been phrased thus: "The

constitutional legitimacy for BroWn in this author's view is

shaky' and a more fundamental basis is required in order to

abolish racial distinction in educational opportunities."89

Stated a bit differently but with similar implications

is the following statement:

As in many important litigations, the reported

Opinions do not, by any means, tell the whole Story.

The transcript of testimony and the exhibits filed

in court shed a great deal more light on the issues

involved and there is hardly an active citizen of

the city who cannot shed furthegolight on one facet

or another of the controversy."

Even appropriate directives can contribute to continued

lack of achievement of the very thing a school board may have

intended to abolish. For example, with integration, "The

great majority of the white children . . . rather than be

outnumbered two to one by Negroes, chose to avoid entering

the Lincoln School and either enrolled in parochial or other

private schools, or moved out of the area,"91

Another similar warning is stated:

In other communities it is unrealistic to

anticipate any voluntary response to the court's

elaboration of the equal-educational-opportunity

 

89Albert J. Cimini, "Problems in the case of d3 jure

segregation in education: Equal protection of the laws as

fundamental human rights," 6 New England Law Review 115 (1970),

123.

  

90John Kaplan, "Segregation, litigation and the schools;

Part I: The New Rochelle Experiences." 58 Northwestern Law

Review 1 (196“), 5.

 

91Ibid., 7.
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principle. In such cases it may be illusory to

hope for any real improvement of the Negro's

educational opportunity by simply obliging a school

board to alter the racial composition of the

schools; no one pretends that integration is any- 92

thing more than an enormously important first step.

A court dealing with the problem in such a setting

must also take into account the anticipated hostile

reaction, which will limit the effectiveness of any

correctional obligations. Some correctional measures--

like the total abandonment of geographic criteria--

may engender such resentment on the part of whites that

they will either withdraw from the public school system

or from the city altogether. ”Ngsocial'institution, and

especiallyng court,'can afferd‘totallx‘tg disregard'the

empirical consequences of its acti'Ons.7

   

  

Phlip B. Kurland warns of the ineffectiveness of

court action. It is possible to infer from Kurland's writing

the necessity for maintaining separation of powers if we are

to fulfill the obligations required by the discipline of

education. ". . . The demand for a constitutional principle

of equal educational opportunity to be derived from the equal

protection clause is not directed toward the problem in

education from which our society is suffering."9u

Another illustration of how one simple aspect of the

matter affects the attempt to bring about court-ordered

integration is seen in the following passage:

And if, as the Brown case certainly indicated, one

of the ingredients of adequate educational Opportunity

is the availability of good students, how does the

Court propose to keep them in the public school systems?

To date the hope haésbeen based on local autonomy. But

when that is gone?"

 

 

92Citing K10pf and Laster, eds., Integrating the

Urban School, 1963, 97-103.

 

 

93Fiss, 616. Underlining by this writer.

9“Kurland, 592.

95Ib1d., 598.
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In short, proponents of the position requiring the

continuation of the principle of separation of powers seem

to be justified 1r efforts by the courts to integrate

through intervention in the educational process provide the

criteria for evaluation. It might also be inferred that in

other matters, educational in nature, judicial involvement

will not be any more successful.

Essentially the argument for judicial non-involvement,

based<n1the conceptualization of disagreement between reason-

able men, is that on many issues educational in nature there

are diametrically opposed positions held by persons of similar

intellect and wisdom. These differences are found both in the

particular discipline of education as well as in law and

because of this the judiciary should be quite sensitive to

lack of absolutes. Because these differences are real, the

courts should be most careful in affirming remedies and

imposing one alternative in particular situations. Deference

should be given to educational expertise when paradoxes exist

between the judge and the education experts.

Commenting specifically on Hobson and also supporting

the contentions of Chapter Two, Pamela K. Quinn attacks the

case on these very grounds.

In reply to certain of the courts imprecautions

of the District's school system, the factual situation

of Hobson might be interpreted in ways other than the

court did. Some of these alternative interpretations

are especially plausible given a somewhat more tradi- 96

tional interpretation of the equal protection guarantee.

 

96Pamela K. Quinn, "Hobson v. Hansen, a substantial step

in the evolution of the equal educational opportunity of equal

protection," 29 University 9£_Pittsburg1Law Review 1U9 (1967),

161. ‘—
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In.some of the litigation on desegregation decisions

there are illustrations which possess implications for judicial

caution based upon disagreement of reasonable persons. The

disagreement is cwer both legal and educational issues and

should cause us to pause before seeking social change

through the courts. The courts' decisions have the potential

for attaching god-like authority to the decision even when

the wisdom involved is no greater than in that of other fields

I
?

of endeavor.

To illustrate differences on such issues as segregation

and how to remedy it, and germane to Hobson per se, is a state—

ment by John Kaplan.

Despite certain specifically racial problems, it seems

that the problem of de facto segregation is in the

main a class problem?“ This is not to say that it does

not affect Negroes primarily, or that they should be

any less interested in combatting it. Rather it

suggests that the remedy of artificial ragial integra-

tion is not a completely appropriate one.

Commenting more specifically on how differences of

opinion might affect decisions and outcomes, Fiss states in

an article on limits of remedial obligations to correct

imbalance that:

Only in rare instances-u-when the school board

completely defaults-u-need the court, with guidance

from plaintiffs and amici, devise a plan and ensure

compliance by use of contempt power.

In judging the adequacy of a school board's

remedial plan the court must not ignore certain

 

97Kaplan, "Segregation, litigation and the schools;

Part II: The general northern problem," 207.
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critical factors. First, the court must recognize

that the empirical and normative judgments it has

made do not command immediate and universal assent.

For this reason a court must proceed with care,

respecting honest differences of opinion and attempt-

ing to ggeserve public confidence in the judicial

system.

Turning again to review of administrative actions and

an article by larvey Saferstein, he argues that neither the

doctrine of committed to agency actioniof the Administrative

Procedure Act which implies nonreviewability nor Raoul Bergers

reading the doctrine out of the A.P.A. which implies review

"99
of "every claim of abuse of agency discretion, resolves

the problem of judicial review of agency action. He

also comments that:

Judge Friendly, who would also in effect seem to read

the doctrine out of the A.P.A., has suggested that

the abuse-of—discretion standard could be used as

the criterion for review if it is defined more narrow-

ly to cover only actions alleged to be 'arbitrary,

fanciful, or unreasonable,‘ which is another way of

saying that discretion is abusfig only where no reason—

able man would take the view.

Saferstein also points out that the use of abuse of discre-

tion so narrowly defined does not adequately resolve the

101
' conflict. The point here is that on such questions as

 

98Fiss, 613.

99Harvey Saferstein, "Nonreviewability: A functional

analysis of commited to agency discretion," 82 HarVard Law

Review 367 (1968—69) see pp. 37U—376.

 

100Ibid., 375. Citing: Wong Wing Hang v. Immigration

and Naturalization Service, 360 F.2d. 715 (1966), 718; and
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reviewability there is significant conflict within the legal

profession about what the scope of review ought to be. These

disagreements represent differing positions which are the

positions of honest men attempting to resolve problems faced

by the judiciary, legislative intent, and administrative

agencies. Such disagreements exist about education issues

and caution should be used in affirming one position as more

correct especially when the affirmation is to be made by a

professional group whose major function is not education.

Perhaps one of the most forceful statements which

illustrates the inescapability and perhaps desirabilityCfl‘

disagreement and which also is addressed to educational

opportunity is as follows: "All plans to achieve equality

of educational opportunity . . . must be judged by whether

they work and by whether they are among the wide range of
 

alternative that are constitutional."102 It is for the courts
 

to limit themselves to the test of constitutionality. Here

the differences between reasonable men are perhaps less

numerous. 0n remedies the courts could allow greater flex-

ibility for differences of belief in the testing of alternatives.

A particular problem in school integration illustrates

how decisions which do not take into account differences and

 

102Ronald Brown and Geraldine Reed, ”Case Comments,"

5 Harvard Civil Rights and CiVil Liberties Law Review 488

(1970), D97. Underlining by this writer.
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which are made without regard to.consequences can come back

to haunt those who hopefully were to be helped.

Again in the South as in Norwalk and Brice, though

the tactics are different, 'Negro students and

parents from Atlanta, Ga., to New Iberia, La.,

have boycotted and demonstrated to try to force the

white authorities to reopen Black schools that were

closed to achieve integration. . . . ' . One

experienced observer has said that Blacks seem more

interested in keeping control of their affairs03

than in asking for help from any white judge.

Finally, the following is again quoted, a quote which

simply reflects that with Brown there is disagreement even on

the so-called legal aspects of the case. "The constitutional

legitimacy for Brown in this author's view is shaky and a

more fundamental basis is required in order to abolish racial

distinctions in educational opportunities."lou

It is possible to summarize the position in the follow-

ing way: On most issues which face the courts there is

usually disagreement about what constitutes the most valid

approach for resolution of conflict. When the issue is one

of constitutionality the judiciary is obligated to fulfill

its function of judging constitutionality and can affirm its

position with authority. Even here the courts must act

cautiously to avoid attributing constitutionality where it

does not exist. When the issue is not constitutional and

disagreement occurs, the courts ought to avoid over indulgence

 

103Ibid., “99. Quoting New York Times, Oct. 13, 19693
 

52:5.

10“Cimini. "Problems in the case of fig ure

segregation, p. 123. Supra, p. 143.
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in the affairs of other fields of endeavor. This allows

other agencies to test and affirm positive actions which may

better achieve the goals requested by the litigants. The

deciSions in Brown I and I; and their progeny and the events

of recent days give considerable credibility to this position.

While this writer is most uneasy about potential regression

in the development of civil rights theory, he accepts the

cautions about judicial encroachment presented in this section.

These cautions influence the attempt to develop more acceptable

resolutions to the conflict between the judiciary and education

which are presented in Chapter Five.

In judicial decisions the principle of honest disagree-

ment among men of good will is affirmed. "The nature of the

power also necessarily implies that there is a permitted range

of honest judgment as to the measures to be taken in meeting

force with force, . . . .6 Such measures, . . . fall within

the discretion of the Executive in the exercise of his authority

to maintain peace."105 On balance it is necessary to indicate

that in this decision it was affirmed that discretion is open

to review.

In United States v. Big Bend Transit 99. at al. there
  

is an excellent statement on judicial restraint and the re-

affirmation of the intent of the Supreme Court.

 

lOSSterling v. Constantin, 287 U.S. 378, 399; 53 s.

Ct. 190; 77 L.Ed. 376, 386.
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I am frank to state that Ildo not approve of the‘

Act of March 3, 1905, .,. . I am opposed to the

policy of all Acts of a similar nature. However,

one cannot read the decisions of the Supreme Court

in the last few years without fully concluding that

it is the conviction of that Court that courts

should not interfere in the operation of Government

just because the particular judge of the court

disapproves of the policy of the Government. . . . When

Congress . . . delegates to an executive certain powers

subject to the standards provided in the Act, that

executive is supreme in the delegated field. It does

not lie with the courts to interfere just because

they dislike what was done. The test of the correct-

ness of the doctrine and its permanence comes when

the Court is compelled to accept it to uphold acts of

the Congresslag of the executive of which the judge

disapproves.

Questions Political in Nature Should be_Resolved by the

Legislative and Executive Branches. "Education i§_0ne

g_ hose P01itical Questions.

  

  

 

As mentioned in Chapter One, education has been identi-

fied by the judiciary as a political right and not a constitu-

tional right, though it must be recognized that under the due

process clause of the Fourteenth Amendment the lack of

educational opportunity brings education into the realm of

constitutionality.

Some of the most important reasoning for non-involvement

by the courts in educational matters turns on the judicial

interpretation that education is a political rather than a

constitutional issue. This interpretation in turn legitimatizes

the use of a considerable body of literature on the judiciary

and on questions political in nature by arguing for caution

 

106United States v. Big Bend Transit Co. et al., “2

F.Supp. “59 (19ul), ”75.
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by the judiciary when deciding issues which in fact are

educational in nature.

The argument here is based upon the premise that

political issues must be left to the political process. In

this manner the particular issues might be resolved more

appropriately and in a way which allows for greater account-

ability by those making the decisions. To illustrate, even

thegggwn decision in which the issue appeared to be much more

constitutional than educational and heretofore clearly defined

as such has come under questioning in relation to its real

outcome. The charge, as we shall see, is that the remedies

were based on too narrow an awareness of how to educate as

well as on faulty social science knowledge.

It might be noted that the journal literature on this

issue is indeed vast and is only briefly summarized herein.

Desegregation, so often the substantive matter in the

decisions deliberated about here, is again the issue which

provides the basis from which arguments against non-involve—

ment are developed. The potential failure of remedies to

achieve what the courts have hoped for illustrate too well the

point that the courts may be no more successful than the

institution of education in enhancing desegregation of the

schools. Whether this is what ought to be happening is not

the point. The point is that students are receiving

inferior education during a time when educators might provide

more adequate education had the responsibility and expertise

not been directed from the educational authorities to judicial

authorities.
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For instance, "If the white community does not accept

the necessity of integration, and there is no indication

that it is so predisposed at present [citing Alsop] then it

may effectively block any implementation of corrective measures.

by moving further into the suburbs or by sending its children to

private schools."108 Even though presenting an argument

for court involvement in forcing schools to live up to

responsibilities to overcome segregation, R.M. Rader alludes

to the problem which results from remedies which are not

sensitive to the necessity of resolving political and social

issues attending desegregation.

So long as a substantial portion of the white

community remains hostile to school integration, no

rule can guarantee actual racial mixing; white

parents would still have the cption of sending their

children to privafig schools or moving to an all-

white community.

Indicating that subjective considerations become a

part of any consideration for the equalization of educational

opportunity, David K. Cohen argues for leaving these matters

to the educators. To attempt to resolve the problem, ".

raises many very difficult issues of educational policy, and

it even further reduces the likelihood that a judicial

 

108Neill G. McBryde, "Constitutional Law-u-ge facto

segregation-- the courts and urban education," M6 North

Carcflina Law Review 89 (1967), 100.

109R.M. Rader, "Demise of the neighborhood school plan,"

55 Cornell Law Review 59A (1970), 610. On this point it

should be added that well—to-do white parents can make those

choices. These factors continue as issues. Bradley v. School

Board of the city of Richmond, Virginia, 338 F.Supp. 67 (1972)

reversed “62 F.2d 1058,93 S.Ct. 936,and Bradley v. Miliken,

338 F.Supp. 582 (1971).
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standard including subjective resources could beframed."llo

Further, ". . . it is difficult to see how such

subjective competencies can be subjected to formal regula-

tions and control by school systems, let alone judicial

enforcement."111

Cohen also suggests that the issue of desegregation

in the schools may demand a political and social resolution

rather than a change in educational structure or policies.

"Indeed, the research suggests that elimination of racial

differentials in school achievement may depend upon the

elimination of racial differentials in the distribution of

social and economic class."112

In what now appears to have been an overly optimistic

statement of the direction of the courts in education as

indicated by the enormous amount of litigation in the courts,

John Kaplan states, "The battle over de facto segregation is

now moving into the political arena where it belongs."113

This statement can still be affirmed even in light of attempts

to deal with bussing and desegregation through the legisla-

tive process.

 

110David K. Cohen, "Defining racial equality in educa-

tion," 16 U.C.L.A. Law Review 255 (1969), 276. Citing: Mc-

Ginnes v. Shapiro, 293 F.Supp. 327 (1968), 335—36.

lllIbid., 277.

112

 

Ibid., 278.

113Kaplan, "Segregation litigation and the schools.

Part II: The general northern problem,", 211.
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In a less optimistic statement but one suggesting

the necessity of utilizing political and social means to

resolve the problem of segregation as well as implying

potential resolution through the kind of education which will

truly change behaviors of people, Kurland states:

I expect that the essential reason for failure is

to be found in the fact that the American public, what-

ever its pious declarations, has not been prepared to

accept the Supreme Court's notiOns of its constitu—

tional obligations . . . Where the governmental

resistance was subdued, [in preventing integration]

individual parents managed, to a great extent, to 11A

effect an escape from the imposition of the rule. . ..

Kurland further questions the utilization by the

courts of a single minimal standard demanding equality because

it could result in the complete breakdown of the political

115
and social process essential to education. In a firm

reminder of the necessity for caution by the courts in

involvement in educational matters because of their political

aspects, Kurland states:

Finally, one of the difficulties with resort

to litigation to snlve such problems as confront us

is that we thereby tend to absolve from responsibility

those more competent and appropriate to afford solu-

tions. The federal and state executives have the

resources for the necessary research to develop

appropriate answers. . . . The national and state

legislatures have the capacities to supply the where-

withal to putlghe plans into effect. The judiciary

has neither.

 

ll“Kurland, 595.

llSIbid., 597-98.

116Ibid., 600.

T
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In commentary on'HobSOn, we find further support for

the affirmation that educational matters should be left to the

educators or in this particular case to the proper political

or legislative branch of government. ". . . It seems wiser

to allow school boards, educational personnel, and sociologists

of education to investigate the problem more fully, before

the courts step in with a constitutional mandate."117

There is considerable judicial comment on this topic

and here again it is briefly summarized, strengthening the

journal commentary.

It has been asked, in court decisions, if the courts

should ". . . seek to expand their power so as to bring

under their jurisdiction ill-defined controversies over

constitutional issues, and if they did whether they would

become the organ of political theories."118

Social practices are also issues on which judges are

to avoid substituting their ideas for Others. Yet this

problem is most complex and significant because the court

recognizes the necessity for changed thinking by agencies to

assure appropriate action based upon societal changes. Also

inferred is the idea that agency change will reduce the chance

for substitution by the judiciary Of agency policy decisions.

The point here for educational policy is that the profession

 

117Quinn, 165.

118United Public Worker v. Mitchell, 330 U.S. 75 (1946),

90; 67 S.Ct. 556; 91 L.Ed. 75A, 766.
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should offer leadership in creating a more functional

educational process.

For example courts have claimed that:

It remains for the lawmaking body to courageously

and intelligently take up its responsibilities to amend

and clarify and sychronize the patent system with

the times and the technological age in which we live

and not for this court to judicially legislate its

individual ideas of the appropriate social and economic

practices that should prevail in the light of the

modern age as substitutes for stabilized regulation

by statute. 9

Likewise, and at approximately the same time, the

courts separatedjudicial questions from agency and professional

questions and ruled that ". . . the questions raised by

petitioner are medical, scientific and administrative, rather

than judicial. The judiciary is simply called upon in

cases such as this to ascertain whether the practitioner is

120

restrained Of his liberty by due process of law."

Of importance here is the point that the courts felt

that the agency was not illustrating that its leadership

was adequate. This could have been used as an excuse for

judicial intervention. But the courts reminded the agency Of

its obligation and refused to enter into what the courts

identified as agency policy making. While the courts in

recent decision have felt that the educators have not

provided leadership, they have tOO Often seemed determined

to intervene rather than to follow this principle.

 

119

Smith, Kline and French Laboratories v. Clark and

Clark, 62 F.Supp. 971 (1945), 922.

120

Kauble v. Haynes, 64 F.Supp. 153 (1946).
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In two recent district court cases, the courts have

continued to affirm judicial caution on political matters.

One court recently while affirming particular grounds for

reviewability nevertheless stated, "This court agrees that

judicial intervention into the area of the political arena or

internal political affairs must be approached with great

caution and restraint."121 Another district court called

upon to consider gerrymandering of an election district

reminds us once again that "Plaintiffs would lead the

federal courts into a new 'political thicket' of unmatched

density, that of political gerrymandering."122 The court also

indicates the appropriateness of particular involvement even

in terms of remedies. The court stated "The task Of drawing

congressional district lines, within the confines Of Baker

v. Carr (citation omitted) . . . is appropriately left to

the state legislatures."123 The Supreme Court recently also

stated:

It is well established that the federal courts

will not adjudicate political questions (citation

omitted). In Baker v. Carr (citation omitted)

we noted that political questions are not justiciable

primarily because Of the fieparation Of powers within

the Federal Government.12

 

121

Miller v. Bartunek, 3“9 F.Supp. 251 (1972), 255

(citation in quote omitted).

122

Wendler v. Stone, 350 F.Supp. 838 (1972), 8“0 rely-

ing on Baker v. Carr 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed. 2d.

663 (1962).

123

Ibid.

12“

Powell v. McCormack, 89 S.Ct. 19““, 1962, 395 U.S.

“86, 518 (1969).
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Finally, in an appeals court decision it is pointed

out that education falls into the category of a political.

question. However, the reader is reminded that usually

educational questions are referred to more generally as

legislative or administrative issues. However, the court

recently stated, "Although the pros and cons of progressive

education are debated heatedly, a principal function of

all elementary and secondary education is indoctrinative--

whether it be to teach the ABC's or multiplication tables or

"125 Also into transmit the basic values of the community.

the same decision the court stated "Accordingly, the courts

consistently have affirmed that curriculum controls belong

to the political process and local school authorities."126

The literature and judicial decisions are not in any

absolute senSe conclusive as to judicial involvement in

political issues. However, there is a well-developed reasoning

which indicates that there should be at least judicial caution

on this matter and that any movement into political, social,

or legislative matters should be done only with careful explan-

ation in terms of constitutionality. Yet, even on matters

of constitutionality the judiciary must be sensitive to the

possibility that judicial remedies may not achieve the goals

 

125James v. Board of Education of Central District

No. l Etc. “61 F.2d. 566 (1972) 573 relying on "Note,

Developments in Law-~Academic Freedom" 81 Harvard Law Review

10“5, 1053 (1968).

126Ibid and citing Epperson v. Arkansas, 393 U.S. 97,

10“, 89 S.Ct. 266, 270, 21 L.Ed.2d. 228 (1968).
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necessary for removal of the problems upon which litigation

was based any more effectively than the action of other

agencies or branches of government.

 

Competency as the Basis for Policy Determination:

COmpetency of Judiciary _g .on-IudICIal Matters Questioned.
   

The reasoning this writer considers to be the most

valid in arguing for caution by the judiciary in non-judicial

matters turns upon the question of competency. Throughout

this Chapter the question of competency has been related to

other reasons for judicial restraint. Here competency will

be considered by itself. The importance of this reasoning

is seen as the relationship of competency to judicial policy

making which has failed to accomplish what the courts had

h0ped to achieve is discussed. This failure is especially

noticeable in the area of equal Opportunity educationally.

Once more it is noted that there is a vast quantity

of literature on this particular tOpic. Hence, the literature

is only briefly summarized here. The reasoning presented

in this section provides the strongest basis for the argu—

ments for judicial restraint. Many writers argue that

educational matters should be left to educators even when

educators are in error, at least in matters involving

student discipline. Even though this seems extreme, it is

not without precedence. The courts have treated the business

world similarly; that is, with a hands-off policy.

While this writer finds it difficult to accept the

concept of hands-off, he must take into account the earlier



l6l

section on disagreement between reasonable men and concede

that individuals within the judiciary disagree on particular

judicial issues and that they have made mistakes even in

their own fields; that is,those fields where their competency

is superior to the credentials they might present for involve—

ment in educational policy. This fact alone should generally

cause pause for any judge willing to prescribe remedies

educational in nature even when attempting to assure the

achievement of constitutional goals.

Commenting upon student discipline, Paul G. Haskell

has suggested, ". . . that the courts allow eXperts in other

fields such as public school administration considerable elbow-

room in their work even if it results in some mistakes, par-

ticularly where the student interest involved does not seem

to be of great importance."127

While raising questions of competency, a difficulty

with this statement is the interpretation of the importance

of student interest, both to the students and to the school

personnel. For instance, in the case of hair length and‘

style, the issues are hardly frivolous or if they might have

been so, they cease to be frivolous when school personnel

made certain by their action that there is a confrontation

between pupil and school authorities or when non-conformity

has meant expulsion and has had a resulting impact on a

student's pursuit of education.

 

127Haskell, 2H2.
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An excellent and perhaps a classic example of the

significant consequences to the individual is the women

dismissed from Eastern Normal State College in 192“ for

riding in a rumble seat smoking cigarettes.128

Haskell also states that, "It stands to reason that

the school authorities know more about maintaining order

in the corridor and concentration in the classroom than

judges do."129

In a statement which perhaps can be challenged on the

basis of its implication that there has been little legislative

involvement in educational matters in the past, judicial

competency is again an issue. Also implied in the statement

is the problem of judicial remedy for education in the

theoretical framework contrasted to knowledge and awareness

of the problems and benefits of remedies in practice. As

stated before, this appeared to be one of the major problems

in Hobson. The implication is that the judiciary does not

have the experience and in this sense the competency to

determine the educational remedies.

In an extensive article, "Reasonable rules, reasonably

enforced-u-Guidelines for university disciplinary proceed-‘

"130
ings, it is pointed out that judicial review does not

 

128Tanton v. McKenney, 197 N.w. 510 (192a).

l29Haske11, 2&3.

13053 Minnesota Law Review 3Cl.(1958).
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cause undue harship but that constitutional principles must

be maintained. While arguments are made that the university

must be precise about its procedures there is an explanation

about the reason for judicial caution:

Judicial review of institutional decision may

lead courts into Professor Chafee's 'dismal swamp'

where judicial logic, applied to internal conflicts,

may lead to extreme results. Historically educational

institutions have had a great deal of freedom and

autonomy, derived from the notion that academic

freedom is a 'sine qua non' of intellectual advance-

ment. Both legislatures and the judiciary have

respected this feeling and accordingly have minimized

their intervention.l3

 

In the same article the author points out the role of

specific expertise in decision making even though he is.

developing a delineation which would sanction judicial review.

"Obviously, problems of academic performance and academic dis-

honesty such as cheating and plagiarism are unique to educational

institutions. These evaluations should be left to educators

because of their experience and expertise in such matters."132

In another article, which is critical of the court's

remedies in Ergwn_though supportive of judicial involvement

in affirming equal educational opportunity, the problem of

specific competency is well stated.

Perhaps the most disturbing aspect of the Brgwg_

court's acceptance of questionable social 'facts' is

the structure of the judicial inquiry which makes it

virtually impossible to get all relevant'evidence

before the court. . . . the courts shape the content

 

131

Ibid., 316

132

Ibid., 326.

133

Bloomfield, 282
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of the information the receive to aid in educa-

tional policy making.1

Competency of the courts is specifically questioned

in court attempts to resolve such an issue as bussing. Is

the court more competent to resolve this issue than are school

personnel? A challenge to the Norwalk plan, put forth by

a court, illustrates what is being questioned.

The 'Norwalk' court reacted to the Board's

plan [that of allowing or requiring bussing of black

and Puerto Rican children to white schools] like

federal courts reacted to plans promulgated in Southern

states under compulsion of the 'Brown I;'. . .;

it was over-solicitious. . . it ignored the function

of equal protection in the racial area,. . . it 134

reinforced the implication of racial inferiority. . . .

Kurland suggests that the courts curb their over-

zealousness to become involved in educational matters and

that those whose competency obligates it should be held

responsible for developing alternatives for assuring con-

stitutionally acceptable equal educational opportunities.

The precise point is that those in charge of school desegre-

gation, such as school personnel, should be more competent

and responsible in assuring the success of desegregation.

Even though they may not be, the implication is that they

are at least as competent as the judiciary.

Let's place the responsibility where it belongs.

Let's permit the states an opportunity to experiment

with different answers to these difficult problems

 

and free them to undertake the experiment. Perhaps

133

Bloomfield, 282.

13“

Brown and Reed, M95.



.-

165

after a consensus has been developed as to what

the right answer is, or the right answers are,

the Supreme Court 11 be in a position to put

them into effect.1¥§

I i In a calm statement and one that carefully delineates

the role of the court in such things as an accounting

decision, Jaffee commented, "If in the opinion of the court

expertise is relevant to the solution of the problem, the

court will feel that it is operating under a comparative

handicap in determining the application of statutory purpose

to the case at hand."136

While side-stepping the polarized position of judicial

intervention in administrative_agency decisions and arguing

for consideration of competency in attempting to decide upon

the validity for intervention in a partiCular instance,

Kenneth Culp Davis stated, "Substitution of judicial for

administrative judgment should depend upon comparative

qualification of the administrative body and of the court

to decide each question . . . . Judicial review should be

no more than supervisory wherever detailed knowledge of

technical problems is requisite."137

A review of judicial action supports much of the

literature just discussed. In one decision it has been

 

135Kurland, 600.

136Jaffe, "Judicial Review: Question of law." 265.

137Kenneth Culp Davis, "To what extent should the

decisions of administrative bodies be reviewable by the

courts?" 25 American Bar Association JOurnal 770 (1939), 778.
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stated, "In dealing with the complex problems of adjusting

holding company systems in accordance with the legislative

standards the Commission here has accumulated experience

. 139

and knowledge which no court can hope to attain."

In an earlier decision, the concept of competency

was stated even more clearly:

Congress met these difficulties [of not being

able to know all the ways people would circumvent

laws and defining the whole gamut of remedies for

policies] by leaving the adoption of means to

end to the empiric process of administration. The

exercise of the process was committed to the Board,.

subject to limited judicial review. Because the

relation of remedy to policy is peculiarly a matter

for administrative competence, courts must not enter

the allowable area of the Board's discretion and must

guard against the danger of sliding unconsciously

from the narrow confines of law into the more spacious

domain of policy. On the other hand, the power with

which Congress invested the Board implies responsibility--

the responsibility of exercising its judgment in

employing the statutory powers. ”0

A district court has recently stated "Administrative

bodies acquire fine degrees of expertise in their areas of

responsibility, and it is this expertise to which courts

give deference when reviewing administrative decision."lul

Another district court states the principle similarly "We

are limited to determining whether there is warrant in the

law and in the facts for the action taken by the administrative

 

139
.

American Power and Light Company v. Securities and

Exchange Commission, 329 U.S. 90, 112; 67 S.Ct. 133, 146,

91 L.Ed. 103 (1946).

140

Phelps Dodge Corporation v. National Labor Relations

Board, 313 U.S. 177 (1940), 194; 61 S.Ct. 845, 852; 85 L.Ed.

1271.

141

Ashley v. Richardson, 346 F.Supp. 101 (1972), 102.
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official, and in doing so we must afford recognition to

the presumed 'expertise' of the administrator in the field

involved and only rarely, says Mr. Justice Douglas, are we

justified in disturbing it."1"2

What has been illustrated is that there is at least

a legitimate reason to suggest that because the function of

the court is not the development of competency in fields

other than the judiciary, it ought to avoid prescribing remedies

for problems even when they have a constitutional baser

Even those authors and cases which suggest court involvement

do not handle competency extremely well but tend to avoid

the issue by suggesting that judges are as competent to

determine remedies as are many of the professionals in a

particular field. It does seem that the question of

competency provides a basis for more clearly delineating

what the proper role of the courts ought to be, that is,

separating the issues more clearly and deciding judicial

issues. The judiciary should then ask that the remedies be

developed and provided by the agency, discipline, or field

involved in the dispute or litigation. This point is taken

up again in both Chapters Four and Five where the discussion

focuses upon the arguments for judicial involvement (Chapter

Four) and in the development of alternative approaches for

resolution of the dilemma (Chapter Five).

 

1u2Driscoll v. Northwestern National Bank of St. Paul.

349 F.Supp. 245 (1972) 248 citing Douglas' dissent in First

National Bank in Plant City, Fla. v. Dinkinson, 396 U.S. 122,

140, 90 S.Ct. 337, 346, 24 L.Ed.2d. 312 (1969).
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Impropriety.9§_the'Judiciary‘SubStituting‘itsTPolicies‘for

‘thbse'DeVeloped by Another'GOVernmental Body gg'Agency.
 

Another reason presented for limited judicial involve-

ment in the affairs of other governmental branches and

agencies is that the courts ought not substitute their

opinion for agency opinions. The juStification for non-

substitution is to some extent interrelated to the arguments

just presented and which were based upon the question of

competency. "The courts have wisely refrained from substitut-

ing their judgment for the educational expertise of the

adminiStration."lu3

Dealing with the complex problems which arise in any

attempt to determine precisely functions of particular

governmental branches or agencies, Bernard Schwartz developed

distinctions between matters of law and matters of fact.

Once this principle is established, he reasoned, then it is

possible to determine improper court substitution. To best

illustrate this point it is necessary to quote Schwartz' own

argument for the separation. "A theory of review grounded

upon the distinction [law-fact] rests upon a division of

labor between judge and administrator, giving full play to

a particular competency of each."luu Schwartz also states:

 

lu3"Reasonable rules, reasonably enforced-~guidelines

for university disciplinary proceedings," 315. Citing

Connelly v. University of Vermont, 244 F.Supp. 156 (1965).

luuSchwartz, 686.
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-Though the reviewing court must reexamine agency

factfinding, this does not mean that such findings

are to be handled like findings of law, . . .

where the challenged finding is one of fact, the

court cannot substitute its judgment for that of the

administrator. 'The judicial function is exhausted

when there is found to be a rational basis for the

conclusions approved by the administrative body.'1"S

In short it can be stated that the principal is one

of absolute non-substitution. Judicial judgment ought not

be substituted for the judgments of agencies or governmental

branches. It is the court's function to determine when

issues are judicial and then to pass judgments on those

issues. When agencies step beyond their area of competency

and attempt judicial decisions, court involvement is essential.

However, when this is the case it is a judicial matter rather

than judicial substitution. Even when the actions of agencies

must be reviewed for judicial determination of legalor

constitutional matters, the court should avoid substituting

its judgment for the agencies' on factual matters or actions.

Commenting upon judicial substitution for legislative

actions, the Supreme Court has stated, that ". . .respondent's

right to enter the United States depends on the congressional

will, and courts cannot substitute their judgment for the

legislative mandate."1"6 In still another case, the court

stated, ". . it is also well settled that the sc0pe of

judicial review is not unlimited, and that in such a proceeding

 

1"5161d., 688.

lu6Shaughnessy v. United States, 345 U.S. 206 (1952),

216; 73 S.Ct. 1178; 97 L.Ed. 956.
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the Court has no authority to substitute its judgment

of fairness for that of the agency, even though it might

disagree with the agency's ruling, . . ."1u7

Commenting upon the related category of statutes, the

court stated that, "Where the statutory language is clear

and unequivocal, there is no basis for arguing that it should

be tortured or amended by judicial construction to bring

about what the court might consider a more desirable r‘esult."1"8

In another decision most germane because it deals with

substitution of judicial conclusion for administrative conclu-

sion when the judiciary reaches a different conclusion based

on the same evidence, the court said, "And it is a generally

recognized principle that a court may not disturb an administra—

tive ruling supported by substantial evidence, even though the

court, upon a consideration of all the evidence, might have

reached a different conclusion."lu9

In still another decision, "Even if we were disposed

to disagree with the result reached by the Commission, we

cannot substitute our own judgment for that of an administra-

tive agency especially constituted, empowered and competent

to decide such issues."150

 

1u7Williams, et. al. v. BowelS, 56 F.Supp. 283 (1944),

luaGulf Tide Stevedores v. Vories, 119 F~SUDD° 708

(1953), 711-

1"9wawa Dairy Farms v. Willard, 56 F.Supp. 57 (194"),

284.

70.

150North-South Freightways v. United States, 55

F.Supp. 696 (1944), 698.
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The Supreme Court commenting particularly on substitu-

tion for administrative decisions has stated, "Such determina-

tions will not be set aside by courts if there is evidence

to support them. Even though, upon a consideration of all

the evidence, a court might reach a different conclusion,

it is not authorized to substitute its own for the administra-

tive judgment."151

Further restriction upon judicial substitution can be

deduced in a court statement that: "The courts have never

undertaken to control the discretion of an administrative

."152 In another decision: Courtsofficer or board. .

are not free to make a different choice if the agency has

thoroughly considered a problem and come to a rational

conclusion."153

One court stated: "This court is fully mindful of

the well established principle of law expressed in numerous

reported cases that a court will not substitute its judgment

for that of the administrative official in making a decision

entrusted to the latter's discretion by Congressional enact-

ment. ."154

In the decision of the same vintage as Hobson is another

reaffirmation for the separation of governmental powers. Even

 

151Swayne and Holt, Ltd. v. United States, 300 U.S. 297,

(1937), 304; 57 S.Ct. 478.

152Lehr v. United States, 139 F.2d. 919 (194“): 923-

153Community and Johnson v. United States, 156 F.Supp.

440 (1957). 442.

4 15“Automobile Sales v. Bowles, 58 F.Supp. "69 (1945),
71.
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while asserting one specific condition for involvement, the

court stated that it ". . . has no right to inject.itself

into the supervision of state schools. . . ."155

Judicial decisions in which the subject matter is

educational add more support to the arguments for non-

substitution. ". . . The court should not substitute its

judgment for that of the School Board in areas where the

exercise of judgment does not violate some principle of the

law."156 Another decision of HobSon vintage, which goes

against the school board but avoids specifying educational

policy and which cited Hobson, seems to provide an example

of the fulfillment of judicial responsibility without over-

stepping the bounds and involving the courts in policy

determination. In this decision, the court said that "The

particular location of schools, as well as curriculum, main-

tenance, and operation, is a matter normally vested by law

in the various school boards. ."157

After Hobson a different court decided against the

school board on a constitutional basis and insisted that

present policies and statutes prevented the fulfillment of

the Fourteenth Amendment but enjoined that ". . . the defend-

ants shall take affirmative action to disestablish school

 

155Gross v. Board of Education, City of Knoxville,

270 F.Supp. 903 (1967), 918. Affirmed 406 F.2d. 1183.

156Mapp V. Board of Education of City of Chattanooga,

203 F.Supp. 843 (1962), 851. Affirmed 319 F.2d. 571.

157Griggs v. Cook, 272 F.Supp. 163 (1967). 169.
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segregation and eliminatethe effedts of prior unlawful

conduct in the operation of the schbol system."158

As in‘Hobson, the court required the filing of reports

which would indicate compliance of affirmative action and

the court retained jurisdiction.

In the recent decision of Swann z.‘Char10tte-MeCKlen-
 

burg Board 2£_Education the roles of school authorities and
 

judges are again reaffirmed. "It is still to this day the

local School Board, and not the court which has the duty to

3.159
assign pupils and operate the schools. . Later in

the same case, "The purpose of this court is not to criticize

the School Board, . . ."160

In a case which affirms specific conditions for

involvement the court reiterates the necessary distinction

for court involvement and separation of powers. "We reach

our conclusions independently, [of the school board and of the

Department of Health, Education and Welfare] for, while

administrative interpretation may lend a persuasive glass to

a statute, the definition of constitutional standards

is peculiarly a judicial function."161

This principle of non—substitution is generally upheld

in even more recent decisions. As the reader will note in

Chapter Four judicial substitution of remedies may be found

 

158United States v. School District 151 of Cook

County Illinois, 286 F.Supp. 786 (1968), 800.

159Swarm v. Charlotte-Mecklenburg Board of

Education, 300 F.Supp. 1358 (1969), 1361.

160Ibid., 1372.

161Bowman v. County School Board of Charles City

County, Virginia, 382 F.2d. 326 (1967), 328.
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in integration questions. The integration question is an

exception and a court of appeals as recently as 1973 stated:

This Court in Fer uson supra, 430 F.2d. 8 859

said that_fact findings y academic agencies,’

'when reached by correct procedures and supported

by substantial evidence, are entitled to great

weight, and the court should never lightly suEE2

stitute its judgment for that of the board.'"

In an earlier, but also recent appeals court decision, the

court refused to interfere with a school board decision in

the building of a new high school thereby implying that it

would not substitute its judgment for that of school author-

ities unless the Plaintiffs could haVe proven racial discrim-

ination or intent to discriminate through the building of

the new high school.163

In another recent appeals court decision the court

stated the principle a bit differently. 'The court stated:

We are satisfied that the school authorities have _

acted with consideration for the rights and feelings

of their students, and have enacted their codes,

including the ones in question here, in the best

interest of the educational process. A court might

disagree with their professional judgment, but it 164

should not take over the Operation of their schools.

In a district court decision of similar vintage, the

court reminds us that "It is important to remember that judicial

powers may be exercised only on the basis of a constitutional

 

162Duke V. North Texas State University, 469: F~2d-

829 (1973),838.

163Banks v. Munice Community Schools, 433 F.2d. 292

(1970),29u-295.

l6“King V. Saddleback Junior College District, 445

F.2d. 932 (1971),940 citing Epperson v. Arkansas 393 U.S.

97, 104, 89 S.Ct. 266 21 L.Ed.2d, 228 (1968).
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violation. Remedial judicial authority does not put judges

automatically in the shoes of school authority whose powers

are plenary."165 In another district court decision it was

stated perhaps even more firmly that:

This Court cannot and will not substitute its judgment

for that of the Board of Trustees who acted on

reasonable grounds to maintain order and to insure

respect by the students for their teachers, principal

and superintendent. . . . If our institutions are not

allowed to rule themselves,within reasonable bounds,

as here, then others will rule them and destroy our

educational institutions and system which are the

touchstone and foundation of any progressive

democracy, which owes its very existence to thelggct

that it is a government of laws and not of men.

Judicial substitution of remedy is at best questionable

even when there has been a constitutional issue raised. There

is no argument here against judicial action on the constitu-

tional matter but it is firmly established that substitution

of judicial remedy is inappropriate. There are particular

functions to be served and when the judiciary begins to

prescribe remedies they overstep their function and can

weaken the judicial function. The concept of substitution,

or one should say non-substitution, illustrates the point

well.

 

165Sando v. Alexander City School Board, 330 F.Supp.

773 (1971) 774 and citing Swann V. Charlotte-u-Mecklenburg

Board of Education 402 U.S. 1, 91 S.Ct. 1267, 28 L.Ed.2d.

554 (1971).

166Brown v. Greer, 296 F.Supp. 595 (1969) 602.
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.....1., ..... . . , . .. . ..., ..... .. ..

It will be argued in Chapter Five that educational

policy cannot be determined by the judiciary because numerous

educational decisions must be made upon the basis of projected

consequences and hypothetical situations. Much of the process

of developing an improved educational system does require

that attention be given to unproven possibilities and hypo-

thetical conjecture. Advisory decisions are based more upon

what is to come rather than what has already happened. There-

fore, education cannot really be benefitted by advisory

decisions because of the inappropriateness of judicial

consideration essential to sound educational policy develop-

ments.

It is quite clear that the courts' own interpretation

on advisory judgments is that they should not make them.

Litigation must be based upon actions which have already

happened, not upon those which might happen someday.

This position has been affirmed by William L. Morrow,

even though the subject matter was a constitutional issue;

namely, that of birth control. "Thus the court has no

authority to pronounce an abstract opinion upon the

constitutionality of a state statute."168

 

168"Legislation and constitutional courts: What lurks

ahead for bifurcation." 71 Yale Law Journal 979 (1962), 999.
W 
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Hence, it is appropriate to argue that because the

courts are limited in their advisory role functions and are

not to base-decisions on hypothetical or projected actions,

then the courts ought to avoid policy decisions in the

field of education. Attempts to develop educational

remedies which might help resolve issues which lead to

litigation requires considerable involvement in the hypo-

thetical constructs of what might happen if act X is under-

taken in situation Y. Educational personnel must abstract

before the fact if they choose to lead and to fulfill the

function demanded of their profession by society. The courts

should insist that the educators fulfill the function of

leadership in putting forth remedies to overcome justiciable

problems presented in litigation. In this way the court more

clearly fulfills its proper function of justiciable conflict

and does not encroach upon the function of educators.

Judicial commentary on advisory opinions is similar

to the journal literature. For instance, "The Court early

and wisely determined that it would not give advisory

opinions even when asked by the Chief Executive."169 Even

in the dissenting opinion of the case, the role of the

courts is firmly stated when William O.Doug1as wrote;

But no matter how substantial and important the

questions, they are now beyond judicial review.

 

169Chicago and Southern Air Lines, Inc. V. Waterman

ss. Corp., 333 U.S. 103 (1947), 113; 68 S.Ct. 431; 92 L.Ed.

568.
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Today a litigant tenders queStions cOnCerning

the arbitrary character of the Board's ruling.

Tomorrow those questions.may relate to the right

to notice, adequacy of hearings, or the lack of

procedural due process of laws. But no matter

how extreme the action of the Board, the courts

are powerleas to correct it under today's

decision.

The court has also stated that academic questions

(academic in the sense of hypothetical) are also to be

avoided by the courts. "It follows that he asks us to answer

an academic question for him, which the courts consistently

decline to do."171

In a decision in which the question of the Supreme

Court's deference to state courts was under discussion the

Court stated: "Such a course would be inconsistent with our

constitutional inability to render advisory Opinions"l72.

In another instance,the court directed its attention to the

complexities involved in deciding on the appropriateness

of advisory opinions because of the melding of "constitutional

requirements and policy consideration."173 However, the Court

did in the discussion reaffirm the ban on advisory opinions.

"Thus, the implicit policies embodied in Article III, and

not history alone, impose the rule against advisory opinions

 

170Ibid., 117.

171National Maritime Union of America v. Herzog, 78

F.Supp. 146 (1948), 154.

172Bell v. State of Maryland, 84 S.Ct. 1814 (1964)

1821, 378 U.S. 226, 237. 12 L.Ed.2d. 822.

173Flast v. Cohen 88 S.Ct. 1942 (1968) 1951, 392 U.S.

83, 97, 20 L.Ed.2d 947.
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174. The Supreme Court has also indicatedon federal courts."

that earlier opinions on this matter still preVail. For

instance in GOIden z.'Zwicklerl75 the court quoted "'The

federal courts established pursuant to Article III of the

Constitution do not render advisory opinions. . .'"l76

The final Supreme Court decision quoted in this section

indicates the necessity of.a live or contemporary issue,

and the continuation of the ban on advisory opinions. The

Court stated "The case has therefore lost its character as

a present, live controversy of the kind that must exist if

we are to avoid advisory opinions on abstract propositions

of laws."177

In an appeals court decision in which the subject was

integration and in which certain individuals had been found

guilty of civil contempt the court stated in discussing one

part of the case that "The fact that the court conditions

the relief on future compliance does not make the issue

justiciable. . . . The breadth of the court order can only

be tested by the actual facts. . . . To render an appellate

decision at this time would be to give an advisory opinion

 

l“Ibid., 1950, 96.

17589 S.Ct. 956 (1959), 394 U.S. 103, 22 L.Ed.2d. 113.

176Ibid., 959 and quoting United Public Workers of

America (C.I.0.) v. Mitchell, 330 U.S. 75, 89, 67 S.Ct. 556,

564, 91 L.Ed. 754 (1947).

177Hall v. Beals, 90 S.Ct. 200 (1969), pp. 201-202,

396 U.S. 45, 48, 24 L.Ed. 214 relying on Golden v. Zwickler,

Bu ra.n. 175; Baker v. Carr 369 U.S. 186, 204, 82 S.Ct. 691,

75%, 7 L.Ed.2d. 663; Mills V. Green, 159 U.S. 651, 653. 16

S.Ct. 132, 133. 40 L.Ed. 293.
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on abstract facts. This we have no power to do so."178 Another

appeals court stated: "Of necessity, the opinion of this court

dealt with the posture of the factual situation presented.

'Wg_do not conceive it to be the function of the reviewing court

to give advisory opinions in the nature of administrative

.guidelines. . . ."179

In a decision which that court concluded that particular

actions required federal jurisdiction the court nevertheless

stated in way of a reminder that:

We reiterate what we have previously said that

before any case can be considered by a federal court

under Section 1983 the forbidden deprivation

must be complete and final. Otherwise, the courts

would merely be advancing advisory opinions, which

they may not dIBEO under Article 3, Section 2 of the

Constitution."

Finally one other earlier appeals court decision is noted

here. It is noted because the need for judicial caution is

noted during the formation of a legal principle. This issue

is germane to our consideration of Hobson and to alternatives

which are developed in Chapter Five. The court stated: "An

 

178United States V. Watson Chapel School District

No. 24, 446 F.2d. 933 (1971),940. Certiorari denied 404 U.S.

1039.

179Collin V. Chicago Park District, 460 F.2d. 746 (1972),

760.

180Hawkins v. Town of Shaw, Mississippi, “61 F°2d 1171

£1972). 1173-
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advisory opinion as to a necessarily hypothetical case is

particularly undesirable where, as here, the applicable legal

principles are in a formative and uncertain state."181

In short, there is a firm position about advisory roles

played by the judiciary. Interrelated to advisory positions

are such concerns as abstraction and hypothetical speculation.

All of these factors, it can be argued, are not conducive

to proper judicial functioning in litigation. Yet these are

proper concerns for educators and perhaps essential to leader-

ship by the profession. Hence, it is even more inappropriate

for the judiciary to become ensnared in educational policy

because it involves the judiciary in processes which are

generally rejected as the proper consideration for judicial

functioning.

Courts and Agency Discretion
 

Agency or commission discretion is so firmly established

according to some writers that even when abused, any particular

issue brought before the court should be returned to the

commission or agency for remedy rather then the judiciary's

imposing a remedy. It is here suggested that the same dis-

cretion be given to the field of education. "Thus, on finding

an abuse of discretion, the court should have remanded to the

 

181Corsican Productions v. Pitchess 338 F.2d 441 (1964)

443.
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commission for further findings; it should not have imposed

on the commission what it thought would be appropriate dis—

position of the case. . . ."182

Stating the position more firmly, G.Ganz wrote an article

on discretion with the intent to establish ". . . that where

a discretion has been conferred on any person, his exercise

of that discretion ought not to be controlled by the courts

so long as it is exercised honestly and the prescribed procedure

is not fundamentally abused."183

In short, the argument here is to some degree based upon

competency. Deference is given to bodies and agencies because

they were created to fulfill particular functions. Supposedly

persons fulfilling agency responsibilities are as competent

if not more so in the particular fields and while the judiciary

decides when the issue is an abuse of discretion it ought to

defer to the agency for further action.

Another point germane to the Hobson decision is found in

the court statement: "That the evil might have been stamped

out by still more lenient measures . . . is without our concern,

for in the imposition of penalties Congress has a wide dis-

"18“

cretion. And on another occasion: "Where a determination

has been left to an administrative body, the delegation will

 

 

 

182"Abuse to discretion: 'Administrative expertise V.

Judicial surveillance." 115 University of Pennsylvania Law

“‘Review 40 (1966—67), 46. f ""'

183
G. Ganz, "The limits of judicial control over the

exercise of discretion." 1964 Public Law 367 (1964).

184

 

Smolowe v. Delendo Corporation, 136 F.2d. 231 (1943),

240.
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be reSpected and the administrative conclusion left un—

touched."185

Also, in another decision:

We have repeatedly emphasized the scope that

must be allowed to the discretion and informed Judg-

ment of an expert administrative body. . . . That

Judgment, if based on substantial evidence of

record, . . . is controlling even though the reviewing

court might on the same record have arrived at a

different conclusion.1

The courts have been clear on administrative discretion

in preventing substitution of Judicial opinion: "There can

be no Judicial interference with the exercise of administra-

tive discretion, either in the conduct of the proceedings

or in the officer's conclusions, provided they are supported

by substantial evidence."187

In another decision, the same court also commented

upon court determination of wisdom, stating: "A question of

wisdom or expediency of an administrative act is not to be

"188
decided by a court. Courts have even gone so far as to

uphold administrators acting erroneously; "The mere fact

185United States v. Big Bend Transit Co. _§_a1,, 42

F.Supp. 459 (1941), 466.

186Federal Security Administrator v. Quaker Oats Co.,

318 U.S. 218 (1943), 227; 63 S.Ct. 589.

187Midwest Farmers v. United States, 6" F.Supp. 91

(1945), 101.

188Kauble v. Haynes, 64 F.Supp. 153 (1946), 154.
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that he might be acting erroneously or perhaps even torturously

does not vest the courts with.Jurisdiction to interfere."189

In one decision since'Bobson the court argued, "This

court is unwilling to interfere in any manner with the opera-

tion of the school system, except where, and only to the

extent that the Constitution requires it."190

Another principle related to agency discretion and

which also seems to have been overlooked in HobSOn but which

raises an important issue to be resolved in Judicial activity

in education is found in an earlier case where the court

declared that "The administrative determination is entitled

to have the doubt resolved in its favor."191

In more recent decisions the statements of the courts

appear to uphold the principle of agency discretion. For

instance in a district court decision the court stated:

"The school board is the representative of the people and

should have wide latitude and discretion in the operation

of the school disirict, including hiring and rehiring practices.

Such local autonomy must be maintained to allow continued

democratic control of education as a primary state function.

"192
In a decision noted earlier for different reasons

and in which the court required a new hearing for an expelled

 

189United States v. Stewart, 234 F.Supp. 9" C196"): 98'

190Whitfield v. Simpson, 312 F.Supp- 889 (1970): 896-

lglJones v. School Board of City of Alexandria, Virginia,

179 F.Supp. 280 (1959), 284. Affirmed 278 F.2d. 72.

192Apple v. Mountain Pine School District 342 F.Supp.

1131 (1972), 1137.
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student the court still noted that "School authorities must

be given discretion within wide limits to find facts and

assess their significance. . . . Of course, school authorities

must have some discretion in developing fair procedures."193

A decision which rejected the School Board's claim to a

particular act as being within their discretion the court

acceded that as a principle, "School boards of course have

broad discretion in discharging their responsibilities, and .-

developing desegregation plans is 'ordinarily' within that

discretion."19u

In a recent appeals court decision the court was firm

about the discretion of the school board. The court stated

that ". . . Boards of Education retain substantial discretion

in controlling the educational process in their schools,

[citation omitted]."195 In another appeals court decision

in litigation over a Federal Communications Commission decision

the court stated the complexity and the principle most clearly

when it stated:

The central point is the confirmation of the courts

'supervisory' function, to review agency decision and

assure that there has been conformance with pertinent

requirements of law, and its responsibility of restraint,

 

193Dejesus v. Penberthy 344 F.Supp. 70 (1972): 74.

19“Moss v. Stamford Board of Education, 350 F.Supp.

879 (1972) 880 citing Allen v. Asheville Cit Board of

Education, 434 F.2d. 902, 905 (4th Cir. 1970 .

r

19’Russo v. Central School District No. l Towns of

Rush Etc. N.Y. 469 F.2d. 623 (1972) 631.
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to avoid intrusion into the area of discretion,

and choigg of policy,.vested by Congress in the

agency.

. And in another decision dealing with order in a school

the discretionary authority of school authorities was

affirmed. "They [school authorities] have inherent authority

to maintain order and hence have latitude and discretion in

formulating rules and regulations and general standards of

conduct."197 In yet another earlier appeals court decision

dealing with student conduct the court stated: "There can

be no question of the right of school officials to prescribe

and control conduct in the schools. . . . School officials

must be given vdde authority in maintaining diScipline and

good order on campus."198

Finally the Supreme Court in a recent decision on school

integration and one that held when school authorities default

in their responsibility to integrate, courts then have the

power to fashion remedies, nevertheless stated that "School

authorities are traditionally charged with broad power to

formulate and implement educational policy including pre-

scribing a racial ratio. , , . To do this as an educational

 

.

196Greater Boston Television Corporation v. F.C.C.

463 F.2d. 268 (1971) 280.

197Tate v. Board of Education of Jonesboro, Ark.,

Special School District 453 F.2d. 975 (1972) 978 citing

Esteban v. Central Missouri State College, 415 F.2d. 1077

(8th Cir. 1969) cert. denied, 398 U.S. 965, 90 S.Ct. 2169,

26 L.Ed.2d 548 (1970).

198Bright v. Nunn nus F.2d. 2u5 (1971) 249.
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policy is within the broad discretionary powers of school

authorities; . . . however, that would not be within the

authority of a federal court."199

Agency discretion is a firmly established principle

in the concern over Judicial-agency relationships. It is

based upon related Justification such as questions of

competency. However, even in the conflicts where it is less

clear that the agency or administrative acts were unquestion-

ably appropriate discretion is still acceded to the agency.

It has also been pointed out that educators and school

boards have discretionary power to act. To bring the

significance of another point more clearly into focus the

reader is reminded that administrative decisions should have

doubts resolved in their favor if at all possible and that

agency action should stand if any possible reason exist for

such action. One of the concerns of Chapter Two was

that in Hobson the discretion of the school administrator

was questioned. It appeared that, if at all possible, doubt

was cast upon administrative action rather than to find possible

reasons for such actions.

Further clarification of this issue and additional de-

fense for agency discretion are developed in the related

section which follows on arbitrariness, reasonableness, fair-

ness and capriciousness.

 

199Swann v. Charlotte — Mecklenburg Board of Education,

91 S.Ct. 1267, (1971) 1276, 402 U.S. 1, 16 28 L.Ed.2d 554.
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Ag‘Long §§_an Administrative Decision is Reasonable,

a\r, Non-capricious, and Non-arbitrary, the

ccurt Must‘fet the DeciSiOn Standi

 

The concepts of fairness, reasonableness, arbitrari-

ness, and capriciousness are used as a basis for assuring

that governmental bodies or agencies will act appropriately

and according to their legislative charge. When any are abused,

Judicial intervention is warranted. However, when these

concepts are related to such concerns as competency or the

fact that reasonable men can be expected to disagree the

case can be made for Judicial caution. There is no particular

reason to believe that the Judiciary can more accurately

decide matters of fairness, reasonableness, arbitrariness

or capriciousness than can those in education. If the

actions which lead to undesirable consequences are unconsti-

tutional then the courts'demand for remedies which are

constitutional can be effective. However, even if the basis

for questionable actions is constitutional the court should

remain cautious in prescribing remedies because as indicated

earlier the court should not substitute its opinion for that

of established agency, legislative or executive discretion.

Both the Judiciary and authors of Journal articles have

presented reasoning which verifies and clearly illustrates

this argument.

So long as the rules are reasonable and reasonably

enforced, the courts'involvement should cease even if the

reasonable rules appear to be mistaken. For instance, "The
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court in Burnside 1. Byers [363 F.2d. 744] held that a

reasonable regulation is one which measurably contributes

to the maintenance of order and discipline in the school."200

Another point germane to the reasoning here as well

as to Hobson is the necessity that the party of challenge

provide the proof that the actions of legislative branch are

arbitrary.

When the classification made by the legislature is

called in question, if any state of facts reasonably

can be conceived that would substain it, there is a

presumption of the existence of that state of facts,

and one who assails the classification must carry

the burden of showing by a resort to common knowledge

or other matters which may be Judicially noticed, or 201

to other legitimate proof, that the action is arbitrary.

Recently a district court in reJecting a claim of

constitutional violation in regards to a hair length regula-

tion stated that:

It is not for this Court to say that the action of

the student body . . . acted without any basis in

reason. Turning . . . to the Judiciary itself, . .

if a courtroom bailiff attempted to appear in court

with the hair style . . . of the wild man from Borneo,

every federal Judge in the land could readily find

reason for excluding him from the courtroom. . . . The

matter of decorum in the courtroom stands on no loftier

rational nor constitggional basis than does decorum in

the classroom, . . . 2 -

This Court accordingly concludes that the regulation

of hair length on male students at Bradley Central High

200

 

"Reasonable rules, reasonably enforced", 335.

201Borden's Farm Products Co., Inc. v. Baldwin, 293

U.S. 194 (1934), 209; 55 S.Ct. 187.

202Brownlee V. Bradley County, Tennessee Board of

Education, 311 F.Supp. 1360 (1970) 1367(affirmed 4—3)F.2d.

205.
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School was neither arbitrary nor capricious nor was devoid

of reason.

A court has also indicated that school authorities

"may impose reasonable rules designed to assist in the ful-

fillment of the educational mission. . . . The liberty guar-

anteed by the Fourteenth Amendment implies the absence of

arbitrary restraint, not immunity from reasonable regula—

tions."203 Another court while upholding the charges brought

against a school board in a class action suit stated, in

dismissing the claim by one defendant, that "the request [by

the Superintendent] . . . was based upon obJective and legal

standards which were reasonable. ."204

An appeals court recently held that "The issue

[determination of constitutional rights based upon test of

unreasonableness] should not turn on views of a federal

Judge relating to the wisdom or necessity of a school regula-

tion controlling the length of hair worn by a male student

in a state public school."205

In an appeals decision which dealt with a National

Labor Relations Board decision but most germane to Hobson

and to the general reasoning of reasonableness, the court

stated that "Administrative action may be regarded as

 

203Gere v. Stanely 320 F.Supp. 852 (1970) 857 and

citing West Coast Hotel Co. v. Parrish 300 U.S. 379, 393,

57 S.Ct. 578, 81 L.Ed. 703 (1937).

204James v. Beaufort County Board of Education, 348

F.Supp. 711 (1971) 718, affirmed 465 F.2d 477.

205Freeman v. Flake, 448 F.2d. 258 (1971) 261 cert.

denied 405 U.S. 1032 Douglas J. dissenting.
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arbitrary and capricious only where it is not supportable

"206 For an action to be Judged ason any rational basis.

capricious or arbitrary an appeals court reminds us that

"A court has no warrant to set aside agency action as

arbitrary or capricious when those words mean no more than

that the Judges would have handled the matter differently had

"207 In one other recent appealsthey been agency members.

court decision the court stated that even though the

particular matter contained doubt,it"is not [for the court]

to give an independent Judgment of our own, but to determine

whether the expert agency entrusted with regulatory respons-

ibility has taken an irrational or arbitrary view of the

evidence assembled before it."208

In a recent decision-in which the Supreme Court was

called upon to determine the constitutionality of a state

statute the Court, after noting that the review was a

limited one, stated: "We do not inquire whether this

statute is wise or desirable, or 'whether it is based on

assumptions scientifically substantiated' Both v. United

states 354 U.S. 476, 501 (1957) (Separate opinion of

 

206

(1968) 6.

207M. Steinthal and Co. v. Seamans 455 F.2d 1889

(1971) 1299 quoting selves in Calcutta East Coast of India

and East Pakistan/U.S.A. Conference v. Federal Maritime

Commission 130 U.S. App. D.C. 261, 264) 399 F.2d. 994,

(1968) 997.

2O‘Q’Unimed Inc. v. Richardson 458 F.2d 797 (1972) 789-

Carlisle Paper Box Company v. N.L.R.B. 398 F.2d 1
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Harlan, J.). Misguided laws may nonetheless be constitution-

a1."209

Finally in a Supreme Court decision concerned with

conflict of a College president and students over the

formation of a local chapter of Students for a Democratic

Society, the court stated that "A college administration may

impose a requirement, such as may have been imposed in this

case, . . . . It merely constitutes an agreement to conform

with reasonable standards respecting conduct."210

The reasoning presented in this Chapter is not analyzed

or criticized herein. The purpose has been to illustrate that

there is a significant theoretical basis for the argument

for judicial restraint and caution when asked to pass judgment

on educational matters. This reasoning emerges both from the

judicial decisions and from the legal literature.

The literature discussed and presented in this Chapter

does give credibility to the thesis of this writer; that is,

that the courts ought not act ultra vires and that they ought
 

to be most cautious when interpreting and judging educational

policy. However, while the writer adheres to this general

thesis, it is not justifiable to present this reasoning

without also illustrating the arguments presented for judicial

involvement. This conflict between the poles serves as the

 

209James v. Strange, 407 U.S. 128, 133, 92 S.Ct. 2027

32 L.Ed.2d. 600 (1972).

210Hea1y v. James 408 U.S. 169, 193, 92 S.Ct. 2338

33 L.Ed.2d. 266 (1972).
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basis for the presentation of more careful separation of

powers. This will be done in Chapter Five.

The presentation of both arguments does not detract

from the necessity to resolve this issue but illustrates that

dichotomies do exist and that there is a wealth of literature

indicating a basic disagreement between reasonable men. The

disagreement indicates that the present judicial practice

is far from satisfactory and that there is a need to attempt

to resolve these poles into a mode of Operation which is

perhaps less tenuous and which will provide a bit more comfort

for those attempting to provide the best possible education.

Before developing a proposal for resolving some of the

conflict, the writer will now turn to the decisions and body

of literature which supports or perhaps demands the involve-

ment of the courts in legislative, executive, agency and

educational areas.



CHAPTER IV

REVIEW OF THE LITERATURE AND COURT

DECISIONS SUPPORTING GREATER

REVIEW OF EDUCATIONAL

LITIGATION, ISSUES

AND PROBLEMS

Introduction
 

Arguments supporting Judicial review as well as those

for increasing the SCOpe of Judicial review have been well

established. The arguments for extending review to more

educational issues are as well deve10ped as are those for

Judicial restraint. The validity of both of these positions

will apparently require different resolutions to the problem

of Judiciary activity in educational issues. It is there-

fore necessary to present the arguments for Judicial review

as they appear in the literature and in decisions by the

Judiciary.

Both positions have an impact upon possible resolu-

tions to the problems resulting from Judicial encroachment

upon education. To understand each position provides a

better comprehension of the conflict and enhances the

potential for greater precision in the delineation of the

issues in the conflict. If the professions can improve the

delineation between educational policies and constitutional

issues and distinguish one from the other, then the degree

of conflict between the Judiciary and educators may be

reduced.
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Hence, while the general thrust of this writer's

argument encourages restraint in Judicial review of educa-

tional policy, the arguments favoring increased Judicial

review have merit and must be presented if one is to under-

stand the basis for the alternatives presented in Chapter

Five. It is necessary to present these arguments to indicate

the SCOpe and complexity of the problems of the appropriate

degree of Judicial review.

It can be argued that the two positions cannot be

Juxtaposed but are in fact extensions of one another. That

is, when issues are identified correctly they are either in

the courts' domain or not. When they are within the domain

of the court, then the Judiciary must act; when they are not

and the court acts upon them, it is encroachment. However,

the problem is not so easily resolved because it becomes a

question of issue identification. And this, then, is

essentially an extension of the initial conflict between

Judicial restraint and increased Judicial review.

This chapter is organized in much the same manner

as was Chapter Three for ease in contrasting the arguments.

There are two main divisions: The first deals with the.

concepts of constitutionality and reviewability; the second

presents the specific reasons for review based on the

discussion in the first section.

Constitutionality and‘Reviewability

A position firmly established and maintained
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throughout the history of the United States is that the

court will yield to no one on matters of constitutional

determination. There is little if any argument with the

fact that the court is obligated to deal with such matters.

Even while pointing to Judicial timidity by the Supreme

Court in the review of administrative actions, Frank R.

Strong stated that when,

There was pressed upon the Supreme Court of the

United States the proposition that it should in

effect further yield its function of constitu-

tional Judicial review by according essential

finality to administrative fact determination

decisive of constitutional issues of federalism

or private right, the Court balked in a cele-

brated series of decisions. . . .1

Matters of constitutionality are, without qualifi-

cation, Open to Judicial review. FOr instance, even in

matters of the President's cabinet, executive discretion

does not allow the President to overlook the constitutional

rights of its members. The ". . . President can neverthe-

less not be permitted to fire a cabinet officer because he

discovers him to be a Catholic or a Jew."2

The integration of schools, an issue which all too

often is perceived as an educational issue rather than a

constitutional one, provides an example of the ease with

which courts can assert the Obligation for review because of

 

1Frank R. Strong, "Judicial Review: A tri-dimensional

concept of administrative-constitutional law," 69 West Vir-

ginia Law Review 249 (April, 1967), 257.
 

2Rauol Berger, "Administrative arbitrariness and Judi-

cial review," 65 Columbia Law Review 55 (January, 1965), 78.
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constitutional basis. Involvement by the courts has been

affirmed in these matters.

For instance, ". . . fundamental constitutional

rights are involved, and the executive and legislative

branches have taken very limited responsibility to date.

Judicial action is presently the disadvantaged child's only

hOpe."3 It can be argued that court involvement is impera-

tive and that "The pace and procedures of integration will

continue to be litigated thereby placing the courts, at

least for the immediate future, in the posture of educational

administrators."u

Another issue which is usually assumed to be educa-

tional in nature, but which in essence is constitutional,

illustrates how the concepts of encroachment and involvement

can be separated. In an article dealing with student

appearance it is stated that:

The validity of public school regulation of

students' hair styles is subJect to constitutional

attack upon at least three grounds. . . . [which

are] substantive due process of law under the

fourteenth amendment; . . . a denial of equal

protection . . . or they may infringe freedom of

speech guaranteed by the first amendment and made

applicablerto the states through the fourteenth

amendment.3

Arguing specifically for court intervention in What

 

3Neil Jon Bloomfield, "Equality of educational

Opportunity: Judicial supervision of public education,"

43 Southern California Law Review 275 (1970), 275.
  

“Ibid.

5"Public school, long hair and the constitution,"

55 Iowa Law Review 707 (1970), 708-09.
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appear to be educational matters, it is stated that:

Further credence is given to the desirability

of Judicial intervention in the educational

process when constitutional rights are impli-

cated, because it may be the only means high

school students have to redress their grievances.6

The general trend regarding the matter of student

appearance had been that schools could control appearance

because, it has been argued, of the right of school authori-

ties to maintain discipline and a satisfactory learning en-

vironment. Hence, these issues were seen as educational.

Any move by the Judiciary to intervene is perceived to be a

matter of encroachment. If, however, as some writers and

courts maintain, these are issues which are constitutional

in nature, then the Judiciary is remiss by not intervening.

As shall be Observed in the review of the court cases the

problem is to determine whether the question of appearance

is constitutional or educational. It is the necessity of

determining such an issue which leads to the alternatives

suggested in Chapter Five. The division Of the courts

indicates that the Judiciary itself may not be the best

governmental branch to adequately separate and determine

such problems.

Appealing to the question of apprOpriate student

appearance for a catalyst, the writer pauses here to explain

the distinction between encroachment and apprOpriate review.

While this writer takes the position that the Judiciary does

 

6Ibid., 716.
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not legislate and ought not to intervene, his research on

this issue has provided the basis for greater comfort about

much of the present Judicial activity. Many of the conflicts

or apparent conflicts in Judicial involvement in educational

policies result from inappropriately determining some issues

to be educational policy when in fact they are constitutional.

Hence, even though this writer feels strongly about maintaining

separation of powers, sepcifically Judicial responsibility

separate from educational responsibility, most of the issues

before the courts at the present time are not educational

matters but are constitutional. Therefore, they are issues

properly before the courts. The problem is how the basis

for assigning an issue to the domain of the Judiciary or

education is to be developed.

Let us attempt such a delineation. Matters of

integration, dress regulations and bussing are not educational

matters. They are issues which require much time and

attention by educators. They are issues in which Judicial

decisions may require new legislation. However, that does

not make them matters of educational policy. But when the

courts insist that the school personnel take particular

steps which require a reordering Of educational priorities

or when they insist on particular affirmative actions by

schools rather than declaring particular acts unconstitu-

tional, they raise questions about their authority and

constitutional mandate to act upon the issue. To illustrate,

the reader is reminded that the basic issues in Hobson
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were constitutional, but, the court moved beyond these

issues and became inapprOpriately enmeshed in policy deter-

mination and implementation within the school system. This

process or action, which shall be noted in Chapter Five

creates conditions for a continuing denial of constitutional

rights in that it can increase the amount of time required

to develop acceptable educational policies consistent with

constitutional requirements.

Similarly, former Commissioner of Education James

E. Allen, Jr. suggested a proper role for the courts in the

Judicial and educational processes when he states:

Dealing as they properly must, with education not

in terms of making policy or resolving conflicts

in educational theories, but in terms of protection

against violation of federally protected rights,

the court has provided important guidelines for

state action, clearly pointing the way back to the

source--the Constitution and most particularly, the

Bill of Rights.7 7

Further support for constitutionally requiring

Judicial involvement in the matter of desegregation, even

though admitting the lack of influence of the Brown I

decision, is found in such statements as:

However strange these concepts [that of not requir-

ing affirmative action to desegregate] may seem

in the light of Brown I holding that segregation

itself renders educational Opportunities inherently

unequal and thus constitutionally offensive [citing

Brown 1, 492-95], the continue to govern substantial

numbers Of decisions.

 

 

7James E. Allen, Jr., "The Supreme Court and public

education," 39 New York State Bar Journal 61 (February, 1967),
 

8"Notes: Desegregation Of public schools: An

affirmative duty to eliminate racial segregation root and

branch," 20 Syracuse Law Review 53 (February, 1968), 56.
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Even when it is admitted that there is an argument

for the separation of powers some authors, such as Bernard

Schwartz, argue for the constitutional principle of Judicial

involvement. "This division of labor is not, however,

inexorably carried out, for constitutional principles

require some Judicial review upon facts as well as law."9

lConstitutional rights should not fall victim to

arbitrariness in the separation of powers. "That boundary

line '[between constitutional and legislative] should not be

regarded as a barrier to the assertion of a litigant's

constitutional rights."10

In short, it is argued that while separation of powers

is an underlying principle of our governmental system, there

are constitutional grounds for involvement in the matters of

other governmental branches and for Judicial reviewability of

the actions of other agencies.

There are three categories which will be used for

arguing the constitutionality of Judicial review and involve-

ment in educational issues. First, by its very charge in

the constitution, the determination of constitutionality is

solely the court's domain. Hence, in those areas where

 

9Bernard Schwartz, "Judicial review of administrative

action: Mixed questions of law and fact," 50 Georgetown Law

Journal 684 (Summer, 1962), 687.

 

0

"Legislative and constitutional courts: What lurks

ahead for bifurcation?" 71 Yale Law Journal 979 (April,

1962), 1011.
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there are questions of whether an issue may be constitutional

or educational it is for the courts and the courts only to

make such determination. Second, when an individual litigant's

rights or freedoms are at issue in agency actions, then

Judicial review and involvement is appropriate to protect

those rights or to determine the constitutionality of the

action. And third, when due process is at stake in agency

or legislative matters Judicial involvement is constitutionally

required because the denial of due process is also a consti-

tutional matter and protected by the fourteenth amendment.

In numerous decisions by the Judiciary the issue of

Judicial involvement and its constitutionality have been

discussed. In some cases the court was attempting to

Justify its own involvement. At other times the commentary

has been an attempt to clarify or delineate the problems

of involvement. A few of these decisions will be cited to

illustrate the firmness of this concept, to clarify those

special conditions for involvement and to provide a basis

for Judging whether or not Hobson as well as other decisions

have deviated from this principle. Even if there is not

any deviation one must consider the problem of interpretation

of specialized material upon which a court decides whether

or not it should become involved in a particular litigation

because of a constitutional question. Poor interpretation

of specialized material possibly can lead the Judiciary into

the morass of inapprOpriate policy determination or, perhaps

worse, can encourage the court not to act when it is

constitutionally obligated to do so.
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In any matter, be it educational or otherwise,

a constitutional issue requires that the court hear the

issue providing there is a particular litigable issue and

not one which is hypothetical or academic. For instance, a

court has stated, "But it is our duty as well as the State's

to see to it that throughout the procedure for bringing him

to Justice he shall enjoy the protection which the Constitu— F

tion guarantees.. . . Equal protection of the laws is

something more than an abstract right. It is a command which 1

the state must respect.. . . ."11

The courts can Obviously become involved in the case

of errors by another governmental branch. ". . . the courts

follow such interpretation [those of administrators] unless

the error is clear."12 [citation omitted]_ But even here

there is the reservation that the error rust be completely

evident and not speculative. It is also recognized that

the courts do have some legislative pone: by their right to

clarify words and phrases used by other agencies. Clarifi—

cation Of such ambiguities is a legislative action and as

such affirms that the Judiciary function is also legislative.

For example, those rights criminal and civil,

that are measured by what is 'reasonahle,’

really grant to courts such a 'legislative'

llHill v. State of Texas, 316 U.S. 400, 406, 62 Sup. Ct.

1159, 1162, 86 L.Ed. 1559 (1962).

l2Bailey v. Richardson, 182 F.2d. 46 (1950), 52.
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power, although we call the issues questions of

fact. They require of the Judges the

compromise that they think in accord with

the general purposes of the measure as the

community would understand it. We are of course

aware of the resulting uncertainties involved

in such an interpretation; but the alternatives

would be specifically to provide for each

situation that can arise, a substitute utterly

impractical in operation.1

Other courts affirm that it is Judicial policy to

become involved for the purpose of prescribing remedies or

sanctioning the actions of other governmental agencies.

This court has not hesitated to fashion Judicial

remedies to the realities to assure actual enJoy-

ment of constitutional ideals. In voter registra-

tion cases, for example, history taught us much.

History taught us that it is not enough to forbid

discrimination in the future.1

Speaking educationally, the same court stated,

"Similarly, history—-a long ten years of history-—

taught us that in school segregation cases time made

increasingly more stringent sanctions essential."15

Utilizing Judicial review to assure constitutionality

is affirmed by the courts when they issue statements like:

It is only insofar as the lawmakers purport to

act as 'administrators' of the local schools

that they, as well as others concerned, are

sought to be restrained from implementing

measures which are alleged to violate the

Constitution. Having found a statute uncon-

stitutional, it is elementary that a court has

power to engoin all those charged with its

execution.

 

 

l3Yin-Shing woo v. U.S., 288 F.2d u3u (1961), M35.

l“Brooks v. Beto, 366 F.2d 1 (1966), 2“.

151818., 25.

6

1 Bush v. Orleans Parish School Board, 188 F. Supp.

916 (1960), 02?.
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Affirming a constitutional basis for the involvement,

another court states, "This court is unwilling to interfere

. . . except where, and only to the extent that the

Constitution requires it."17

Further, while stating that the court has no right

to inJect itself into the supervision of schools, a court

insists that it must do so if ". . . there is a clear dis—

regard of the plaintiff's constitutional rights."18

Another court has stated even more firmly its right

to involvement along constitutional lines and in a way which

defends its doing so against the doctrine of non-substitution.

Moreover such a procedure [ordering school board

to put forth an alternate plan to the one in

question] is proper in recognition that the

Court should not substitute its Judgment for

that of the School Board in areas where the

exercise of Judgment does not violate some

principle of the law.

This is a most significant point which effectively

illustrates that most educational decisions are, or ought to

be, decisions which are constitutional in nature or based on

the protection of civil rights.

 

l7Whitfield v. Simpson, 312 F.Supp. 889 (1970), 896.

18does v. Board of Education, City of Knoxville,

270 F.Supp. 903 (1967), 918. Citing Olson v. Board of

Education of Union Free School District No. 12, Malverne,

N.Y., 250 F.Supp. 1000, 1009—1010.

19i—Iapp v. Board of Educational of Chattanooga, 203

F.Supp. 843 (1962), 851. Citing Kelly v. Board of

Education of the City of Nashville, 6 Cir. 270 F.2d. 209;

Cert. denied 361 U.S. 92H, 80 Sup.Ct. 293, 9 L.Ed.2d. 2N0.



206

Several other statements which support this theory

are: "It is the court's duty to assess any public assign-

ment plan in terms of the Constitution which is still the

supreme law of the land."20 The same court states later

that its purpose is ". . . to lay down some legal standards

by which the Board can deal further with a most complex and

difficult problem."21 Another court states it similarly,

". . . the definition of constitutional standards, controlling

the actions of states and their subdivisions is primarily

a Judicial function."22

In other federal cases the role of the Judiciary

is affirmed on a constitutional basis. A court stated:

Pursuant to the Fourteenth Amendment and Title IV

of the Civil Rights Act of 196“ this court has

Jurisdiction to hear and decide all issues . . .

including policies with respect to the assignment

of students, the allocation of faculty and staff

the transportation of pupils and the educational

structure.2

 

2USwann v. Charlotte—Mecklenberg Board of Education,

300 F.Supp. 1358 (1969), 1361. 397 U.S. 978, 90 S.Ct. 1099

25 L.Ed.2d. 389 (1970).

211bid., 1372.

22Bowman v. County School Board of Charles City

County, Va., 382 F.2d. 326 (1967), 328.

23United States v. School District 151 of Cook County

Illinois, 286 F.Supp. 786 (1968) 797 cert. denied 402 U.S.

993; affirmed MOM F.2d. 1125 and Citing United States V.

Jefferson Board of Education 372 F.2d. 836 (1966) affirmed

en banc. 380 F.2d. 385 (1967) cert denied Board of Education

of City of Bessemer v. United States 389 U.S. 8&0, 88 S.Ct.

77, 19 L.Ed. 2d. lOu (1967); Lee v. Macon County Board of

Education 267 F.Supp. M58 (1967) affirmed Wallace v. United

States 389 U.S. 215, 88 S.Ct. A15, 19 L.Ed.2d. 922 (1967).
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The same case was brought into court at a later

date and the court again stated:

This Court retains Jurisdiction of this matter

for all purposes, including enforcement and

issuance, upon proper notice and motion, of

orders modifying or supplementing the terms

of this Order upon the presentation of relevant

information with respect to new school construc-

tion, the Districts financial position on any

other matter. 2

In a decision which illustrates the necessity of

Judicial involvement to protect the Constitutional rights of

children by virtue of the fact that the principle was so

well established in Barnette the court issued an inJunction

"restraining the Board of Trustees of Pinetop Elementary School

for excluding the plaintiffs from attendance at the school

solely because they silently refuse to rise and stand for the

playing or singing of the National Anthem.”25

In another decision a court stated:

Since the Brown case, . . . school districts

are required to . . . Operate a constitutional

school system. Since then there have been

innumerable desegregation cases . . . , which

have made it abundantly clear that the district

courts not only have Jurisdiction, but are

required to supervise school desegregation

controversies within constitutional lim ts

as interpreted by the Brown decision. ?

 

2“United States v. School District 151 of Cook

County Illinois, 301 F.Supp. 201 (1969) 238 affirmed with

modification “32 F.2d. 11u7 (1970)- (Modification allowed

K-2 children in one school to be exempt from transfers,

see p. 1151).

25

26Dermitt Special School District of Chicot County

v. Gardner 278 F.Supp. 687 (1968), 690.

Sheldon v. Fannin, 221 F.Supp. 766 (1963), 775.
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Courts have also found it necessary to become

involved in tract selection for new school construction to

protect Constitutional rights.

Normally, of course, a court of the United

States would have no legitimate concern with

the adequacy or inadequacy of a tract of land

. . ., but when the inadequacy of the tract is

one of the potent factors rendering the proposed

construction a violation of a federal court order

designed to protect the Constitutional rights of

citizens, then the inadequacy of the site becomes

a mattsr of legitimate concern to a United States

Court.

In Wade 1. Board of School Commission of Mobile

 

 

County, the court continues to affirm the principal in

commenting upon a state law. Noting that an act by the

legislature probably did not intend to encourage actions

contrary to court orders regarding the transfer of pupils,

the court stated that even if it were the intent,

Then to that extent it would be an unconstitu-

tional law, [and an attempt to] apply the

state act, would be in direct contravention

of the Mandates of the Supreme Court of the

United States and the Fifth Circuit Court of

Appeals and their2interpretation of constitu-

tional principal. 0

Finally and again on the issue of integration, an

appeals court stated:

Moreover, the district court correctly

required . . . that the plan submitted

should specifically provide for pupil assign—

ment on the basis of a unitary system of non-

geographic attendance zones or a plan for

27Bivins v. Board of Public Education and Orphanage

for Bibb Co., 289 F.Supp. 888 (1967), 899.

28336 F.Supp. 519 (1971), 523.
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consolidation or pairing of schools or both.

. . . The court likewise properly ordered an

end to racial discrimination in the employment

of teachers and school personnel and in

school activities and properlv required new

school construction be effected with the

obJective of eradicaging the vestiges of the

dual school system.-

These cases, in short, indicate precedent for

involvement in problems resulting from educational institu—

tions and processes but not for involvement in educational

poliCies. Statutes, local laws or decisions by administrators

which disregard constitutional guarantees, or which are

applied in such a way as to be unreasonable, capricious,

or arbitrary, require Judicial review and Judicial remedy.

In these incidents the Judicial involvement is not in

educational policy and does not establish precedent for

such. In such instances it is a matter of protecting

constitutional rights and the issues turn on Judicial matters

not educational policies or theory.

Up to this point the writer has looked at some

specific reasoning for Judicial involvement but the focus

has been on the general concept of the constitutionality

of Judicial review. Now he will turn his attention to the

specific reasoning Justifying the arguments for Judicial

intervention in legislative and political matters. It is

necessary to note here that the reasoning may not always

 

29

'Felder v. Harnett County Board of Education,

u09 F.2d. 1070 (1969), 107a.
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Justify the involvement of the courts. For inStance, one

cannot really Justify Judicial review by stating that the

courts have the time to review an isssue but because the

matter of time was used in Chapter Three as a reason for

non-involvement some attention is required in this Chapter

to counter the earlier presentation. This is also true of

such reasons as competency and non-Judicial duties for

Judges. On these issues there is not necessarily a positive

argument but there are counters to the negative reasoning

presented for preventing Judicial review and activity in

legislative and political matters.

The Reality of Judicial_§§view of Legislative,

Administrative and Educational Issues x.

Increasing Judicial involvement is a firmly established

trend. Commentary which affirms the direction of more

Judicial involvement in non-Judicial matters is well developed

and can even be found in the same literature which speaks for

Judicial caution.

Roger DeBruler states:

The participation of the Judges has grown from

simple power to appoint appraisers and officers

which are in some way ancillary to the Judicial

function, to the power to partiCipate in the

decisions to govern such as in the Conservancy

Act and the School Reorganization Act.3

 

30Roger D. DeBruler, "Non-Judicial duties of

Indiana Trial Judges," 3 Indiana Legal Forum 1 (Fall, 1969),

u 0 V
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Ironically there is a degree to which the court

becomes involved in sanctioning particular educational

policies even when these particular actions are arbitrary

or even capricious. Sometimes the reJection of a matter by

the Judiciary can still indicate increasing Judicial power

in supporting particular educational policies.

A classic example of this is presented by Joseph T.

McElveen. Arguing for increased Judicial review and noting

that the Judiciary should probably take student litigation

on such things as hair styles seriously, McElveen suggested

that there is Judicial disagreement with this argument. He

cites a particular circuit court's statement:

Noting that the students had exhausted administrative

remedies which they had used, the circuit court

Justified the principal's action saying, '. . .

That which so interferes (with) or hinders the

state in providing the best education possible

for its people must be eliminated or circumscribed

as needed. This is true even when that which is

condemned is the exercise of a constitutionally

protected right.3

Often the commentary about Judicial involvement in

education focuses on issues resulting from attempts to bring

about social balance. Drawing upon that particular problem,

Owen Fiss writes:

 

31Joseph T. McElveen, "The barber and the board:

Constitutional aspects of administrative regulation of a

student's hairstyle," 23 South Carolina Law Review 150

(Fall, 1971), 152. Citing Ferrell v. Dallas Independent

School District, 393 F.2d. 697 (1968), 703.
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The inadequacies most directly related to racial

imbalance are precisely those that most defy

obJective measurement. Because some uncertainty

is irreducible, considerations of Judicial

administration may prompt the courts to construct

this theoretical link by creating presumptions of

academic inadequacy in racially imbalanced schools;

the burdens and costs of constant litigation, may

make it fair to require some means of integration,

thus insuring that attention is paid to the quality

of education in all schools of the community. This

approach would relieve courts from constant evalua—

tion of educational needs and from meddling in the

administration of the school systems through a

series of fragmented decrees, such as those

commanding a fairer distribution 8f teachers, or

the construction of a new school?

What Fiss seems to be suggesting is that some firm

affirmative directions by the court for a particular

educational problem can possibly allow both the courts and

educators to better fulfill their professional obligations.

The time burden on the court is reduced. Also a firm basis

upon which educators can act is established. The removal

of the constant school litigation resulting from racial

considerations will allow the Judges to keep their minds on

constitutional matters. The court directives will also

require administrative decisions in areas in which the court

now meddles, such as teacher distribution and student

placement. All of this helps to remove the Judiciary from

 

32

Owen Fiss, ”Racial imbalance in the public schools:

The constitutional concepts," 78 Harvard Law Review 56H (1965)

605. Citing: U.S. Commission on Civil Rights, Civil Rights

U.S.A. - Public Schools, Cities in the North and West, 1962.
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decisions on matters which may not have any real effect

upon fulfilling constitutional demands.

An interesting historical note.is the past willing—

ness of the court to assert itself in administrative affairs

and statutory matters and to override the decisions of

others. In the development of an argument for Judicial

utilization of the reasonable alternative Francis D. Wormath

and Harris G. Mirkin state:

In 1878 the Supreme Court struck down a _

Missouri statute which forbade bringing into the

state any Texan, Mexican, or Indian cattle between

March and November 1 of any given year. Apparently

this was an honest attempt to exclude hoof and

mouth disease.

They also point out that in Minnesota 1, Barber3u the court
 

upset inspection laws of meat coming into that state by

saying, "If the price of interstate traffic in wholesome

meat was the consumption of diseased meat by the citizens of

Minnesota they must eat diseased meat."35

At a later point in the history of the courts, accord—

ing to these authors, the courts have at least moved to

requiring that unreasonable alternatives be struck down and

by implication leaving open the doors for administrative

affirmation of the reasonable alternative.

 

33Frank D. Wormuth and Harris G. Mirkin, "The Doctrine

of the reasonable alternative," 9 Utah Law Review 25A (1965)

257. Citing: Railroad Co. v. Husen, 95 U.S. M65 (1878).

 

3“M1nnesota v. Barber, 136 U.S. 313 (1890).

35Wormuth and Mirkin, 258.
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In 1957 Justice Frankfurter wrote an opinion

for a unanimous court in which he adopted what

might be called the doctrine of the unreasonable

alternative: The legislature might not blanket

in the innocent with the noxious, . . . Michigan

forbade any bookseller to carry any book containing

language 'tending to the corruption of the morals

of youth' . . . 'The incident of this enactment

is to reduce the adult population of Micgigan to

reading only what is fit for children.‘3

Germane to the problem is that the authors are

affirming in the first instance that values were in conflict

and the court overrode what were reasonable administrative

or legislative alternatives to a particular problem. Later

the courts ruled out unreasonable alternatives and should

now affirm an active role in determining the most reasonable

of alternatives. Hence, in educational matters, the courts

should be actively involved in educational policy in that

they can rule on such conflicting values as integration vs.

the neighborhood school, the need for reasonable rules to

maintain discipline vs. freedom of expression, and the

use of biased tests vs. the maintenance of academic measure-

ments and standards.

It has been suggested that over—zealous Judicial

supervision of administrative decisions results in a less

adequate functioning of administrative agencies. However,

as implied earlier in a discussion of Fiss's comments

about Judicial involvement in educational matters, Louis L.

 

6

3 Ibid., 280. Citing Butler v. Michigan, 353 U.S.

380 (1957) 381 and 383 respectively.
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Jaffe also suggests that Judicial involvement enhances the.

opportunity for the administrator to fulfill his or her

professional obligations. Jaffe states, "The frightened,

timid, unenterprising administrator may hide behind Judicial

negatives. But the positive and conscientious administrator

will be freed from an obsessive preoccupation with the

limits of power."37

Affirming that there is a history for Judicial review

and in a sense Judicial involvement, Jaffe says, "It was in ,

1902 that the Jurisprudence of the Supreme Court took a

sudden and dramatic turn."38 That turn was the presumption

of reviewability.

Jaffee argued for less concern about separation of

powers as a pure categorical form. He based his argument

upon the possibility that the government functions more

adequately with less separation of powers. In another article

Jaffe develops additional arguments for increased Judicial

involvement. In fact, Jaffe moves the concept of Judicial

review out from under the guise of a consideration of due

process and places it firmly in the preserve of Judicial

power. "Due process emphasizes the protection of individual

rights or interests. Judicial power emphasizes the control

 

37Louis L. Jaffe, "The right to Judicial review, I,"

71 Harvard Law Review U01 (1958), MOY.
 

38Ibid., M23.
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of executive action and can be used to support Judicial

intervention even when individual rights are not involved."39

Stating his own position on separation of powers as

it functions Jaffe argues and reasons for cooperation

between branches, hence affirming Judicial involvement. "I

am adverse to a legal phiIOSOphy which insists on completely

rigid roles, which stifles and discourages creative expression

and interchange between Judges and executive.“0 Even though

this Statement deals with the executive rather than

administrative agencies it is most significant for consider-

ation in Chapter Five. Here it is utilized as part of the

case which can be developed from the literature for affirming

Judicial involvement in agency actions and in other fields

of human endeavor, such as education.

This statement by Jaffe also suggests that non-

Judicial duties for Judges would be considered appropriate.

Even though it is a Separate concept, the reasoning used to

affirm the principle of non-Judicial duties for Judges is

similar to that used in defense of Judicial involvement

generally. Hence, here it is simply suggested that

non-Judicial duties are appropriate and that this writer

need not go into a long presentation of the arguments

because the arguments are so similar to those previously

 

39Louis L. Jaffe, "The right to Judicial review, II,"

71 Harvard Law Review_769 (1958), 798.

quaffe, "Judicial review, I," MOM.
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presented. Yet, it is necessary to direct attention to

this specific point because as the reader will recall

there was a significant case presented that non—Judicial

duties for Judges were inappropriate and indefensible.

In a Senate Judicial Committee report it is indicated

that while there is legislative uneasiness about Judges

carrying out non-Judicial duties it is appropriate for the

Judiciary to take on non-Judicial duties. The commission

stated in conclusion: "It is a determent to the proper

functioning of the Judicial branch of the government.

[However] The committee is not now disposed to recommend

legislative action.“41 At that point the committee deferred

to the executive branch for maintaining appropriate utiliza-

tion of Judges. Following the conclusion of the article the

committee provided a list of the recent federal Judges

fulfilling non-Judicial duties.

A rather interesting incongruity appears, in this

writer's Judgment. The legislative branch foists upon

the courts non—Judicial duties and has even attempted to

require the Supreme Court to take on additional duties. By

doing so it would appear that the legislative branch weakens

its own opposition to the Judiciary when it may desire to

charge the Court with encroachment in legislative matters.

 

“1U.s. Senate Committee on the Judiciary, Report 93

Eh: gig of Jagggg in nonJudicial office: in the Federal

Government, Executive Report No. 7; Senate 80th Congress, lst

session. Nomination of Hon. Marvin Jones and Hon. John

Coshie Collet. July 2 (legislative day April 21), 19U7, p.7.

  

 



218

In an article which suggests Judicial caution and the

maintenance of separation of powers Frank R. Strong implies

that Judicial review even for purposes of ascertaining facts

may be necessary upon occasion and when this is so the courts

will obviously proceed to intervene.

Only where the administrative process fails to

live up to quality standards normally achieved

by it must the courts take over the burden of

ascertaining the facts decisive of substantive

constitutional claims, primarily those arising

from direct constifiational limitations on

government powers.

In short, there is a sienficant body of literature

by proponents of Judicial involvement to counter the argu-

ments presented by opponents of Judicial involvement when

the latter reasoned that separation of powers was intended

by the Constitution and that government functions best if

that separation is maintained. Likewise, the widespread

though uneasy acceptance of non—Judicial duties for Judges

further affirms the arguments of the proponents of Judicial

involvement and are in contrast to the arguments put forth

by Opponents of Judicial involvement.

In some recent decisions which address themselves

to Judicial review of Agency action, the Supreme Court has

stated:

Earlier in this Term in City of Chicago v.

United States 396 U.S. 162, l6u, 90 S. Ct.

309, 311, 2“ L.Ed.2d. 3ND (1969) relying on”

Abbott Laboratories v. Gardner, 387 U.S. 13b,

u2Strong,'Uudicial review . . .,” 275.
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lho, 87 S.Ct. 1507, 1510, 18 L.Ed.2d. 681

(1967) we noted that 'we start with the

presumption that aggrieved persons may obtain

review of administrative decisions unless

there is "persuasive reason to believe" that

Congress had no such purpose' citing Association

of Data Processing Service Organization v. Camp

397 U.S. 150, 90 S.Ct. 827, 25 L.Ed.2d 184 and

Barlow v. Collins 397 U.S. 15, 90 St.Ct. 832, 25

L.Ed.2d. 192. Section 2 of the Act of 1910

contains no language displaying a Congressional

intention to make unreviewable the Secretary's),3

approval or disapproval of an Indian will."

In an appeals court the principle was also stated;

We begin with the well established principle,

only recently restricted by the Supreme Court,

that 'there is no presumption against Judicial a

review and in favor of administrative absolution. . in”

In a later appeals court decision which takes into

account the need for administrative flexibility the Court

nevertheless stated that:

The need for administrative flexibility

does not of itself preclude an agency hearing

a Judicial review, but we must take care lest

we kill the goose in our solicitude for eggs.
“5

It is appropriate here to direct attention to two

separate but related issues; namely, that of the overburdened

caseload of the courts and that of Judicial involvement to

compensate for Judicial mistakes. The issues are related

in the sense that if Judicial involvement is considered

 

u3'i‘ooahnippah v. Hickel, 90 S.Ct. 1316, 1321, 397 0.8.

598, 25 L.Ed.2d. 600 (1970).

uuFeltke v. U.S. Steel Corporation, “2h F.2d. 331 (1970)

339 and citing some cases as cited in quote from Tooahnippah

v. Hickel Supra n. H3,

uSHahn v. Gottlieb, 930 F.2d. l2U3 (1970) 1206 (footnote

citation omitted).
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necessary then these issues must be resolved to assure

the prOper function of the Judiciary. They were put forth

in Chapter Three as part of the argument against Judicial

activity in other fields. There is no better place to deal

with these issues than at this point because to deal with

them separate from comments about separation of powers would

have them appear quite isolated. Here because of the

relationship to separation of power there significance is

better understood.

In Chapter Three it was argued that to have the

Judiciary involved in non-Judicial matters places a burden

on courts already overloaded with cases. If more burdens or

pressures are placed on the courts then they will simply

not be able to carry out their unique function adequately.

This point was affirmed earlier in this Chapter when Fiss

was arguing for particular Judicial intervention to better

assure constitutional rights]46

There can be no direct answer to that argument, but

a counterclaim can be stated: If Judicial involvement is

appropriate and desirable for increased validity in the

functioning of society, then time and procedures must be found

for the courts to be involved. This point and its resolution

is taken up fully in Chapter Five. Suffice it to state

here that the point of time was not a valid question in

 

“6Supra, p. 212.
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the argument for Judicial restraint. If function requires

involvement, then processes can be deve10ped which will

allow Judicial involvement and yet not require the courts

to reduce their standard of performance in Judicial matters.

The second related issue, that the courts must

increase Judicial involvement in other disciplines to

compensate for Judicial mistakes, carries with it a historical

concept. The Judicial system has Judged mistakenly in the

past on issues, constitutional in nature, whose consequences

spill over into such fields as education. It is therefore

necessary for the courts to finally take affirmative action

in the policies of other fields to correct contemporary

problems emerging from these earlier decisions. The bulk

of bussing and integration problems as found in education

are cases in point. The present unwillingness to correct

the problem of dg‘fagtg segregation of communities enhances

the continuation of the same difficulties and processes of

the past.

This is certainly an issue in such decisions as the

District court reversal of Bradley 1. School Board 9f City
 

93 Richmond in 1971.“7 And before that recent decision

the magnitude and complexity of the issue was suggested by

Oliver Schroeder, Jr., when he stated:

 

- “7Bradley v. School Board of City of Richmond, 388

F.Supp. 67 (1971).
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Basically the reason for today's legal

turbulence over racial segregation, desegrega-

tion, and integration arises from the slavery

system in Anglo-American history. When slaves

were introduced to the legal system in America

in 1619, no place existed to receive this new

type of human relationship. In the homeland of

the common law, the Englishman had divested

himself of slave and serf relationships centuries

before. Even when serfdom or slavery existed,

the persons involved had legal rights as human

beings recognized by law. When the African slave

was introduced to the common law society, no human

personality with legal rights was recognized.

To solve legal complications which arose, the law

grasped for applicable rules. These rules were

found in the law of chattels; the slave came to

be considered exclusively a chattel and in this

way the legal problems which arose were easily

solved.

How different were the legal experiences with

a slave system in other segments of the Western

world. The Roman Empire recognized slavery; yet

the slave was a human personality. He owed his

labor in bondage to his master; but he had legal

rights. He could marry and have a family. He

was free to travel about within certain geographic

areas, much larger areas in size than the slave

in Southern United States. He could often buy

his freedom, and he was recognized as an entity

for legal process as party or witness. Much the

same story could be told for the Spanish slavery

system in the colonies of Latin America. Here

even the Roman Catholic Church had a place for

the spiritual personality of the slave. The

priest could sanction the master for ill-treatment

of the slave who was after all a fellow—Christian.

The Spanish legal system was keyed to a slavery

legality in the Sixteenth Century in Latin America,

because the homeland itself was still experiencing

a slavery system with the Moors as late as the

Fourteenth and Fifteenth Centuries.‘

In the Seventeenth Century, the Anglo-American

common law lost touch with a slave system incorpor-

ating viable legal rights for the slave as a human

personality. No other slave system in human

history so completely dehumanized a man under the

rule of law. The African slave in Southern United

States had no spiritual personality. He was not

a fellow—Christian and had no legal personality.
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And what is most devastating, he could not even

acquire such status when granted his freedom

for the United States Constitution prohibited it.

So said the United States Supreme Court in the

Dred Scott case. Today's cattle prod used so

unwisely by some officers of the law is a stark

reminder that the slave was not a man with legal

rights and duties; rather he was a chatcii without

legal recognition as a person--property like

cattle.

The fourteenth amendment completely reversed

our legal concept of the Negro slave; not because

it imposed duties on the states to provide due

process of law and equal protection of the law,

not because it granted legislative authority to

Congress to effect these great concepts. The real

power in the fourteenth amendment lies in bestow-

ing citizenship_on the slave. The elimination of

slavery by the thirteenth amendment is secondary.

A free man without citizenshp remains legally

inferior, but with citizenship he becomes a

complete human personality.

 

A century ago‘American law truly reversed legal

history. Regretfully, the common law system in

America failed the Negro even as a slave. We

must be sure it does not fail him as a citizen.

How to achieve this goal has been suggested in

this Symposium by two able lawyers and a respected

Judge. Their legal beliefs differ widely, but

their scholarly analysis can serve each reader

well as individual beliefs are worked out for

man's most challenging §ssues of racial under-

standing and equality.”

Substitution of Judicial Opinion for Agency or

Legislative Opinion is Appropriate

 

In a guarded statement on the need for court

intervention in desegregation of schools ("guarded" in

the sense that plans for integration must pass the test

of reasonableness), Robert L. Carter presents a statement

u8"Symposium: DeFacto school segregation," l6

Westegn Reservg Law Review “75 (1965), U76-77.
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from which one can infer the necessity of Judicial inter-

vention and the substitution of legal or Judicial beliefs

for those of educators or agencies. It is a statement

which also reminds the reader of the grey areas in the

disagreements between reasonable men because it is in his

statement of what education ought to be that a mandate

for a particular category of action by educational leaders

is found. Carter states:

Education also involves the training of persons

to be productive, . . . and to assume duties and

responsibilities of citizenship in a democracy.

Part of this latter aSpect of education requires

that a child be taught to believe in democracy,

but he can only believe if he has opportunity for

a future role of some worth. These purposes are

not served in a racially imbalanced school, and

the necessary consequence OE the racial isolation

is alienation from society. 9

Kenneth Culp Davis in one of his early writings

admits that the necessity of technical knowledge should

discourage overzealous judicial review of administrative

agencies. He did not, however, accept this distinction as

precise and unquestionable. But instead he argued for

other criterion as the basis for actual substitution of

Judicial belief or action. "Substitution of Judicial for

administrative Judgement should depend upon comparative

qualifications of the administrative body and of the court

to decide each question."50

 

“9
Ibid., 530.

SOKenneth Culp Davis, "To what extent should the

decisions of administrative boards be reviewable by the

courts?" 25 American Bar Association Journal 770 (1939),

778-79.
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In United States 1. Manning51 the case for court

involvement is affirmed when the court Justifies the use of

appointed voting referees.

The State (co-defendant) attacks the use of voting

referees as an inseparable part of the plan by which

the courts take over the duties which are properly

administrative in character.

There is nothing new about the idea of court-

appointed Judicial officers. . . . The court's

use of such representatives is in line with the

traditional authority the courts of equity exercise.52

This concept of court-appointed referees will be taken

up again in Chapter Five as a desirable alternative to the

action of the court in such decisions as Hobson. In essence

it will be argued that such referees would enhance the

functions of the courts.

In another case the court said, "Statutes should not

be construed as directory when that construction would

result in serious impairment of public or private interest

intended to be protected by such statute. . . . The

construction and interpretation of a statute are Judicial

functions, and when administrative interpretations and

Judicial constructions conflict, the latter must prevail."53

Incidentally, it is proper here to suggest that had

Superintendent Hansen been advised of the court's attitudes

 

51United States v. Manning, 215 F.Supp. 272 (1961).

52Ibid., 292.

53Un1ted States v. One 1960 Ford, 213 F.Supp. 562

(1952), 553-
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on the construing of statutes more freely to carry out

the intent rather than the letter of the law, it might

have been possible to avoid some of the difficulties which

the school system found itself in 1967. That is, in

this writer's view, there was the tendency for Hansen to

find it necessary to follow very precisely Board and

Congressional directives at the cost of appropriate educa-

tional leadership.

Affirming the courts' particular role, "The

Judiciary is simply called upon in cases such as this, to

ascertain whether the petitioner is restrained of his

liberty by due process of law."5u In another case, ".

the courts may not step in and either stay or compel

executive action unless the executive official was acting

in excess of his statutory authority or transgressed a

Constitutional limitation."55

Summarizing the commentary on substitution by the

Judgements of the court for administrative decisions, one

can conclude that as a general principle the courts will

not substitute their Judgment.. However, in Judicial

literature there can be found basis upon which the court

will find it necessary to substitute its Judgment in place

of an administrative decision. As stated by a particular

court, it will substitute its Judgment if " . . . it

5”Kauble v. Haynes, 6H F.Supp. 153 (19H6), 153.

55United States v. Stewart, 23“ F.SUPP- 9“ (196“):

980
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clearly appears that the administrative decision was not

based on substantial evidence or that it was arbitrary

n56
and capricious.

Questions, Political or Educational in their Essence,_Are

Not Categorically_0utside the Domain of Judicial Reviey,

Numerous arguments were presented in Chapter Three

which indicated that questions of a political or educational

nature were properly placed outside the domain of the court.

It will be recalled that these matters were thought to be

the proper concern of the legislative branch of government

and as such should remain in the domain of that branch because

its bodies are more directly accountable to the people and

these are matters which should be subJect to the Judgment

of the peOple.

However, there is‘a body of literature in which can

be found the Opposite view firmly established and from which

the conclusion can be drawn that the courts are political

and legislative and can better fulfill their functions when

this is recognized and that the Judiciary should direct its

attention to competently dealing with these matters. In

much of the literature in which the above argument is

presented there are qualifications and cautions presented

but the theoretical construct remains firm in spite of those

cautions.

56

Automobile Sales Co. v. Bowles, 58 F.Supp H69

(lguu), A71.
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Mauro Cappelletti has suggested that ". . . the role

of the American Supreme Court is now openly admitted to be

partly political. . . . Nor does the Court seem to avoid

politically delicate questions as zealously as it once did,

as is illustrated by its social discrimination and re—

apportionm
ent decisions

.u57
While this quote does not provide

the reasoning for court Judgment in these areas the point

is that there is historical evidence of court activities

in what appears to be legislative matters. However, the

question must bc raiSed whether or not the reference to

discrimination and reapportionment are actually political

or if they do in fact come under the category of constitu-

tional matters. The reason for noting this delineation

here is to draw the reader's attention to such questions

so that in Chapter Five the development of the position

that many so-called educational issues are, in fact,

constitutional in nature will have a reference point. If

such issues are constitutional then one can only suggest

that the courts are better fulfilling their legitimate

charge.

In situations where integration of schools is a

primary concern it is a historical and contemporary fact

57Mauro Cappelletti, ”Judicial review in comparative

perspective,“ 58 California Law Review 1017 (1970), 1051.
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that actions have been taken by the Judiciary. Given this

fact arguments are developed for increased Judicial

involvement to assure that we Overcome segregation. Even

though the issue is civil rights and the principle of court

involvement is extremely clear, the consequential events

are evidence that issues which appear to be in the legisla-

tive domain have been affected by and decided upon by the

Judiciary. "While it is difficult to determine with

precision the effects and consequences of laws and court

action, these case studies [studies of integration efforts

in eight cities] clearly suggest that court action and

inaction, as well as statutes, can and do have a significant

effect with regard to the outcome of social policy."53

Arguing for a minimum of what the courts ought to do, in

the same article it was stated, "At a minimum this ambiguity

status of benign social classification should be eliminated.

While legal doctrine cannot alone secure integration, it

should at all events not become a significant barrier to

this obJective."59

In a much stronger statement regarding court inter—

vention in political matters, and most germane here because

the author's statements are specifically directed to the

 

58"Affirmative integration: Studies of efforts to

overcome defacto segregation in the public schools," 2

Law and Society Review 11 (1967), 103.
 

59Ib1d., 10A.
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problem of education and because of our familiarity with the

author in Chapter Two, J. Skelly Wright stated that "The

political thicket having been pierced to protect the vote,

can likewise be pierced to protect the education of

children."60

Continuing with articles whose substantive matter is

integration, Owen Fiss suggests that this is a matter that

perhaps cannot be placed in the political arena and argues

for Judicial action as a more appropriate process for

handling school integration. If it is a political matter

then Fiss too appears to be affirming Judicial involvement

in the political arena. Though it is necessary here to

proceed somewhat cautiously because Fiss is stating more

specifically which of these two branches, Judicial or

political, ought to be making the decisions about educational

integration.

Whether this suggestion [of submitting school]

integration to the political arena is valid . . .

may well be doubted. The virtues attributed to

the political process are its ability to weigh

all the relevant competing interests before

reaching a negotiated solution, and its ability

to fashion remedies arguably more flexible than

those afforded by the Judicial process. Yet, in

many communities Negroes have either been excluded

from this political process altogether or severely

limited in power . . . to delegate further the

task of making critical empirical and normative

0

6 J. Skelly Wright, ”Public school desegregation:

Legal remedies for de facto segregation,” Mo New York

University_Law Review 285 (1965), 305. Citing Baker v.

Carr, 369 U.S. 186 (1962).
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Judgments to the political process might well

involve greater human and social cost than 61

establishing a tradition of Judicial review.

Arguing generally for Judicial intervention Fiss

also said, "The reach of these propositions [generally

that imbalance is unacceptable for a series of reasons]

cannot be ignored: They provide the framework for

constitutionally permitting and sometimes requiring radical

reform of the status quo."62
 

.11 -

One of the strongest statements on Judicial attention

to political activities was made by Dean Alfange, Jr. He

stated:

The alternative--and, it would appear, the only

alternative that reasonably can be expected to

lead to an enlightened constitutional Juris-

prudence--is that Judges overcome their sometimes

almost pathological distrust of themselves and

recognize that they go have a legitimate political

function to perform. 3

Also speaking out in favor of more Judicial involve-

ment in political matters, Roscoe Pound has commented upon

some of the apparent reasoning for lack of Judicial involve-

ment up to the present time. "It seems clear that the settled

doctrine of Judicial avoidance of deciding political

questions has its basis in Judicial caution rather than in

19881 phiIOSOphica
l analysison5“

 

61

62

Fiss, 612.

Ibid., 617.
 

63Dean Alfange, Jr., "The relevance of legislative

facts in constitutional law," 11h University 9; Pennsylvania

Law Review 637 (1966), 639.

6i‘Roscoe Pound, Judicial review: Its role in inter-

governmental relations," 50 Georgetown Law Journal 653

(1962), 660.
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This category will be referred to again in Chapter

Five as this writer attempts to develop a potential

alternative which might make the relationship of the

Judiciary to education more comfortable and more

functional. Suffice it to say here that there are firm

arguments favoring Judicial intervention into the so-called

political arena. And to allow the Judiciary to participate

in that arena categorically allows it into educational

matters. Following is a discussion of a closely related

category; that of Judicial competency in non-Judicial fields.

agestionsrof Competency do not in Themselves Deter

Judicial Involvement

Writing generally in favor of Judicial review and

in answer to those critics who might challenge the legitimacy

of review on the basis of Judges' competency in technical

or non-legal matters, Harvey Saferstein stated, "With an

adequate record and sufficient time the courts have found

themselves able enough students in various fields of

technical expertise."65 To be comfortable with this

statement reouires that some attention be given to the

problems created by the backlog of cases faced by many

courts. Most Judges do not have the time to gain more and

more education. Likewise, as shall be developed in Chapter

 

E

6’Harvey Saferstein, "Nonreviewebility: A

functional analysis of 'Committed to agency discretion,'"

82 Harvard Law Review 367 (1968), 384.
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Five, while it may be possible for a Judge to develop

this expertise, it may not be.one of the better alternatives

for assuring better public education nor is it necessarily

a wise use of Judicial time.

With a degree of caution, Louis Jaffe suggests that

the Judiciary is competent to Judge areas which appear to

be somewhat in the grey area between a question of law and

a question of fact.

But when there arises the question [of] what

legal consequences to attach to an accounting

decision, it is a question of law. The Judgment

of the expert may, so we have seen, be relevant to

the decision, but it cannot by reason of its 'pure'

quality, its specifically expert character, transform

a question of law into a question of fact and so

insulate the decision from legal Judgment.66

Implying that perhaps indecision is sometimes

hidden behind the cloak of expertise, Jaffe also stated,

"We may close this paper and round out its thesis by a

reference to two cases which underline the proposition

that Judicial review guarantees the deeply human claims of

the individual against the pretentions of the merely

expert."57

The strongest statement this writer found on the

issue of Judicial competency was made by Kenneth Culp Davis.

He stated the concern in the following manner:

 

66Louis Jaffe, "Judicial review: Question of law,"

69 Harvard Law Review 239 (1955), 269.

67Ibid., 276.
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The sweeping generalization, often made,

that members of administrative bodies are experts

as compared with Judges is accurate only in the

sense that administrators by reason of specializa-

tion may be more familiar with particular subJect

matter. However technical a problem may be,

intelligent and trained Judges having little initial

specialized knowledge may often muster greater

expertness than seconddrate administrators having

technical eXperience but lacking ability and

training required for gamprehending relevent

principles of Justice.

Such a strong statement and its implication about

 

a competency differential between professions makes it

impossible for this writer not to comment upon the

potential for some Judges to be second-rate and of Judges

to be less concerned with Justice than politics. Given

these counter points the implication that the Judiciary

ought to be the final authority in non—Judicial matters

again becomes questionable.

Davis partly answers the criticism Just offered,

or at least provides the opportunity to deal with the

total situation of second-rate administrators or second~

rate Judges rather than Just second-rate administrators.

He said, "Each agency must be studied separately;

reviewability should vary as quality of personnel varies. 69

If one extends the quality of personnel to include

Judges as well as administrators then it seems that

 

68Davis, 775.

69Ibid.
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the position is appropriate. Competency is the determining

factor. When the Judiciary is competent and any agency

or administrator is not, then it may be apprOpriate for the

Judiciary to act.

Reacting to the plea that lack of competency should

cause Judicial restraint, the Supreme Court stated:

But we act in these matters not by authority of

our competence but by the force of our commission. 1

We cannot, because of modest estimates of our ‘

competence in such specialties as public education,

withhold the Judgment that history authenticates as 70 ‘

the function of this court when liberty is infringed. :~

Abuse of Discretion Requires Judicial Review
 

The presentation in Chapter Three indicated that

the administrative agencies or administrators have

considerable latitude if not complete latitude based upon

expertise in determining policies and actions. Some even

argue that the administrator has complete discretion.

However, when the administrative body or administrator

acts in a capricious, arbitrary or unreasonable manner

there is an abuse of discretion. In a sense then, the

administrator may have discretion but it is subject to

review and as such becomes conditional upon the Judgments

of the Judiciary.

It is precisely this point which at first appears

to be an adequate resolution in the question of review

 

70West Virginia State Board of Education v.

Barnette, 63 S.Ct. 1178 (19u3), 1186, 310 U.S. 62H (19H2),

6A0.
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and which helps to more clearly delineate the difficulties

in determining the role of Judiciary. However, reasonable-

ness which is conditional upon the Judiciary is not comforting

unless one believes that the Judiciary is generally more

competent in all disciplines than the professionals

trained in those fields.

There is a significant difficulty in determining

what is unreasonable. Though perhaps of more concern is the

 

willingness of the courts to let stand unreasonable administra-

tive decisions which they deem reasonable because of lack

of administrative competency. The immediate case in point

is the issue of student hair length and the equating of

length to scholastic grade-point averages.71 When the

courts let stand such administrative decisions they are

Judging unreasonable actions to be reasonable.

In any event there are numerous examples of courts

determining administrative actions to be an abuse of

discretion. However, once abuse of discretion is ascertained

there is often considerable debate about what affirmative

action should be prescribed to the agency or administrator.

This is certainly one of the maJor issues in Hobson. While

it seems logical that the courts ought not substitute

their opinion for that of administrative Opinion the litera-

ture verifies that this has upon occasion been done.

A‘ a.-

71Ferrell v. Dallas Independent SchOOl District,

261 F.Supp. 5&5, 393 F.2d. 697 (1968). Certiorari denied

393 U.S. 856, 89 S.Ct. 98 (1968).
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Thus, on finding an abuse of discretion, the

court should have remanded to the Commission for

further findings; it should not have imposed on

the Commission what it thought would be an

appropriate disposition of the case, thereby

foreclosing the further exercise by the Commission

of the discretion vested in it by Congress.7

Deference and racial imbalance provide the basis

for further consideration of acceptance of the right of

Athe court to become entangled in discretionary aspects of

administrative decisions. Quoting Owen Fiss as he deals

with racial balance in the schools:

However, it is difficult to determine the proper

extent of deference. In discussing whether it was

constitutionally permissible for the school board

to undertake correctional measures voluntarily,

it was suggested that a court ought to respect the

school board's assessment of the evils of the

imbalanced school and the benefits and costs of

correctional measures, even if the court would

have resolved the issue differently. To suggest

now that the court need not show the same degree

of deference when a school board decides not to

correct an imbalance is neither contradictory nor

paradoxical. The deference given the school board's

determination in the former situation derives from

a Judgment that correctional measures do not

threaten a constitutional value so basic as to

demand close Judicial scrutiny. However, when the

school board refuses to correct the imbalance, a

basic constitutional value--the equality of

educational opportunity—~may well be threatened.

This possible threat entities a court to refuse

to defer to the administrative assessment undefi-

lying the school board's policy of disregard.

72”Abune of discretion:' Administrative expertiSe

v. Judicial surveillance," 115 University of Pennsylvania

Law Review HO (1966-67), “6.

 

73Fiss, 610.
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Even though the role of discretion is firmly

established, Louis Jaffe still suggests that discretion

is conditional, if tested, upon the courts' interpretation.

He states, "We may for our present purpose define discretion

as a power to make a choice within a class of actions.

Despite such discretion, normally a court will review an

agency's choice in order to determine whether it is within

the permissible class of actions."7u

The courts have provided considerable discussion on

this tOpic in their decisions. Commenting upon the

significance for a board or agency once the right of

discretion has been given to it by the legislature, one

court stated, "In view of this broad discretion vested in

the board, this court can only interfere in the event of

'75 Justification foran arbitrary exercise of abuse thereof.’

involvement of the courts when discretion is abused is

stated thusly: ". . . in the absence of an abuse of

discretion, the school authorities, and not the court,

shall prescribe proper disciplinary measures. ."76

Ruling Case Law is also quoted in this same decision on

the matter of abuse of discretion; "'The courts will not

interfere with the exercise of discretion by school

 

7uJaffe, Judicial review, II," 77a.

7SChristian v. Jones, 32 A.L.R. 13uO (192a), 13u2;

100 So. 99 (192A).

76Tanton v. McKenney, 33 A.L.R. 1175 (1929), 1177;

197 N.W. 150.
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directors in matters confided by law to their Judgment,

unless there is a clear abuse of the discretion, or a

violation of law.”77

Judicial statements on statutes indicate the same

position of need for court involvement when they are

incorrect or arbitrary. "Continuous practical construction

of and proceedings under a Statute by public officers in

discharge of their duties should control and be followed,

unless manifestly wrong."78 The court has no right to

intervene ". . . so long as the ruling is not of the

arbitrary character referred to."79 8

Further, "The court concludes that the Commission's

construction of the statute is clearly erroneous and that

a different construction is plainly required."80 And, "The

opposition between the Constitution and the law should be

such that the Judge feels a clear and strong conviction

81
of their incompatibility with each other.” The court has

also stated that the "'. . . interpretation of the statute

 

77Ibid., 1178; Citing 2A R.C.L. 575.

78United States v. 1,960 Acres of Land Etc., 5”

F.Supp. 867 (iguu), 882.

79wiiiiams v. Bowles, 56 F.Supp. 283 (19u5), 28a;

Citing: H2 American Jurisprudence, SubJect Public

Administration Law, Section 209.

8nInterstate Commerce Commission v. Love, 77 F.Supp.

63 (igua), 67.

81National Maritime Union of America v. Jerzoa, 78

F.Supp. 1&6 (1998), 155.
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by the administrative branch of the government should not

be interfered with unless clearly unlawful.'"82

More recently and also in statutory law, Judicial

involvement in order to right wrongs is reaffirmed. ”The

rule of strict construction of exemptions upon which

plaintiff relies should not be applied to the extent of

requiring a result contrary to the clear intent of the law.

Neither should the rule attributing great weight to

contemporaneous administrative ruling be applied to require

the Court to follow such rulings when they are found to be

clearly wrong."83 And, "Moreover, it [plaintiff's con-

tention] would wholly ignore the administrative interpreta-

tion, which is entitled to great weight unless clearly wrong."8‘4

More firmly stated as a reason for action is the courts'

statement that ". . . the construction of a statute is a

matter ultimately for the Courts to determine. Where the

Commission's construction is clearly erroneous, the rule

contended for does not apply."85

,

8"Cohn v. United States, 103 F.Supp. 188 (1951),

190; Citing McCarl v. U.S., N2 F.2d._346, 3H6.

- 83Interstate Commerce Commission v. Yeary Transfer

Company, Inc., 10“ F.Supp. 2&5 (1952), 297 (Citation

omitted),

AB 8“Sharp v. United States, 108 F.Supp. 7A5 (1952)

7 .

85J-T Transport Company v. United States, 185

F.Supp. 838 (1960), 850 (Citation omitted).

 



21:1

Reaffirming that administrative rules may not be

unreasonable, the court has stated, "In order to be binding

upon and enforceable by the courts, administrative inter-

pretation either of the law or regulations having the force

and effect of law must be in harmony with and tend to

effectuate the cardinal purposes of the law, and may not be

unreasonable."86

In the decade of the l9u0's, a court stated

that "While an interpretive administrative regulation

consistent with the statute has great weight, [however] one

which operates to create a rule out of harmony with the

statute, is a mere nullity.'87

More recently affirming erroneous or inconsistent

application of rules as reasons for judicial involvement

the court has stated, "The administrative interpretation

by a Commission of one of its rules or regulations is of

controlling weight unless plainly erroneous or inconsistent.“88

The courts admit that officials have a great deal of latitude

in their exercise of discretion, but the ". . . officials are

always bound by the requirements that the rules and regulations

must be reasonable."89

 

86Bowles v. Seminole Rock and Sand Co., 1&5 F.2d.

u82 (19AM), usu.

87Hamilton National Bank v. District of Columbia,

156 F.2d. 8H3 (l9u6), 8U6.

88

89Calbillo v. San Jacinto Junior College, 305 F.Supp.

857 (1969), 858. Citing Ferrell v. Dallas Independent School

District, 393 F.2d. 697 (1968) and others.

Greene v. Dietz, 1M3 F.Supp. N64 (1956), “70.
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For the proponents of Judicial review and Judicial

involvement, discretion is in essence conditional upon the

Judicial interpretation.. Purists may argue that discretion

*is categorically the right or responsibility of those in

whom certain powers have been vested. If review indicates

unreasonableness, arbitrariness or capriciousness then

discretion has not existed and in this sense there is no real

-Judicial involvement or interference in discretion. It

also appears that an administrator's or administrative

agency's actions are subJect to review for final determination

of acceptable class of action. The opposite of this position

was presented in Chapter Three.

As in the earlier discussion of separation of

powers, parts of the discussion of discretion were focused

upon the concept of unreasonableness, arbitrariness or

capriciousness.' These concerns will continue to surface in

the discussions of what is required of the Judiciary when

discretion is Judged to have been abused by the administrators.

The Judiciary is Responsible for Providing Relief when

ldministrators or AdmifiiStrative Agencies Act

Capriciously, Arbitrarily and/or Unreasonably.

 

 

 

The logic of the argument which requires Judicial

intervention because of capriciousness, arbitrariness or

unreasonableness seems to be without opposition. However,

there is some question about how the Judiciary handles the

matter after the determination and disagreement over what

may be unreasonable. This same difficulty was mentioned

 



2M3

in Chapter Three while examining the opposite idea of what

the courts ought to do.

Some proponents seem to want to avoid the conflict

by suggesting that unreasonable is almost absurd and is

that which no reasonable man would do under any condition.

In our present conflicts over bussing and integration plans

this approach would hardly suffice for either of the positions.

For instance in one article the statement reads, ”Thus, if

an agency reached a completely unreasonable result after

weighing the relevent facts, the court should set that

finding aside."9O Yet the same article puts forth, almost

immediately, a disclaimer, "Because the balance is so

delicate, however, the courts should, and probably do, avoid

striking down agency action unless they feel competent to

find that the agency has clearly acted unreasonably, and

thereby'abused its discretion.”91

Implying the extreme position one must take before

being unreasonable but affirming the right of the Judiciary

to determine unreasonableness, Raoul Berger states:

Reasonable Judgments, even if mistaken, must be

accepted by the individual as part of the cost

of living in an ordered society. But when

unreasonable, they are insufferable; and if they

are to be sustained--indeed if constitutionally

they can be--it should be after the most painful

90"Abuse of Discretion: Administrative expertise

v. Judicial surveillance,“ H2.

911n1d.
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deliberation rather than by resort to easy

shibboleths.9

In many decisions the courts have struck down rules,

such as those regulating hair length of male students, as be—

ing unreasonable. However, illustrating how the principle of

reasonable rules might be applied in this problem it is possible

to find such commentary as "If a student refused to wash or

bind his hair, or to take other precautionary measure, he

 

could be refused admission to the classroom, lab or shop until

the specific safeguards were observed."93

Jaffe comments on the role of Judicial review of admin—

istrative actions. While precisely limiting the court he

suggests that the court is the real authority in determining

arbitrariness. "Does this [i.e., not making decisions which

might be made by others] argue against 'Judicial intrusion'?

Yes, if the Judiciary forgets its role and tries to run the

show. No, if it limits itself to the questions of illegality

94
or arbitrariness.

Summary

Two statements from Kenneth Culp Davis provide cause

for reflection about the question of review. Even though he

was commenting upon Judicial review of administrative action

his comments summarize well the problem faced in our present

concern of Judicial review and education. He stated:

 

92Berger, "Administrative Arbitrariness," 94.

93"Public schools, long hair, and the Constitution," 710.

guJaffe, "Judicial review, I," u07.
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Because these two opposing philosophies [that

of administrative rights and social concern and

private rights and legality1are widely adhered to,

the American democratic idea probably requires

that neither should prevail to the extinction of

the other and that political will should determine

the emphasis. There are no absolutes.95

Before attempting to present one position or the other too

firmly while yet recognizing the need to live with the grey-

ness which becomes absolute on the basis of the decisions of

any given day, Davis also states:

Solely by reason of agreement with the opinion of

the Mr. Justice Brandeis in the Southwestern Bell

Telephone Co. case, one may very reasonable believe

in limiting Judicial review of methods of valuation.

And one who favors liberality toward claimants in

workmen's compensation cases may consistently advocate

increased Judicial review in West Virginia where the

commissioner is strict and the court liberal and in-

creased administrative finality in Michigan ggere

courts are less liberal than the commission.

This brings the debate to perhaps a most inconclusive

point. As was indicated in Chapter Three the literature and

decisions reveal well developed and well defined cases for

Judicial restraint. Likewise, to this same point the literature

and decisions reviewed in this Chapter reveal a well developed

and defined case for Judicial aggressiveness.

Also in summary it should be stated that this conflict

between two well developed positions and with their qualifiers

and delineations providesthe framework for the development of

 

95Davis, "To what extent should the decisions...," 780.

9OIbid., 780 and 803. Citing Missouri e§ 9; Southwestern

v. Public Service Commission, 262 U.S. 276 (1923), 289; and

Demastes v. Commissioner, 112 W.Va. U98, 165 S.E. 667 (1932);

and Ginsberg v. Burroughs Adding Machine Co., 20“ Michigan 130,

170 N.W. 15 (1918).
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a position that enchances the concept of separation of powers

and at the same time does not reJect the Judicial role. Such

a position as shall be seen in Chapter Five is not a middle of

the road position or compromise. In the position as developed

attempts were made to utilize the reasoning presented through-

our Chapters Three and Four. In the development of the position,

consideration was given to the differences of opinion and to

 

the position of Davis as presented in the above quotes. Namely,

that if the polarizations are valid and peOple do act on a belief

in one position or the other they should do so with humility,

and a willingness to develop a more comfortable position on

Judicial review.

Let us now turn our attention to the implications that

these positions have for education and to the development of

alternative processes in Judicial review.

 



CHAPTER FIVE

CONCLUSIONS AND ALTERNATIVES

FOR JUDICIAL REVIEW OF

EDUCATIONAL POLICIES

At the onset of this Chapter it is perhaps appropriate

to remind the reader of the general thesis of this disserta-

tion and of the reasons for the statement of that thesis.

Perhaps it is also of value to indicate the development of

that thesis from the original hypothesis which served as the

catalyst for the research. The research caused some modifi-

cation of the original hypothesis. This modification however

did not negate the purpose of the study and contributed

significantly to the types of alternativesto be suggested

in the last section of this Chapter.

The hypothesis was that the courts ought not involve

themselves in legislative matters. Dialogue and initial

research altered this to the hypothesis that it may be oblig-

atory because the Judiciary is a part of the legislative process

by virtue of interpretation of laws and of the wording of

laws. Such a position is reflected in the thinking of some

educators and others when it is suggested that decisions such

2A7
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as Brown, Tinker and Carr are proof positive that the Courts

do appropriately legislate. For instance Garber has stated

that:

As they interpret statutes and constitutional pro—

visions, and as they rule on constitutionality of

legislative enactments and school board rules and

actions, they are in reality making educational policy.

For example, when the United States Supreme Court

(195”) in the famous Brown case declared segregation

of pupils on the basis of race and color was uncon-

stitutional and when that same Court (1963) declared

Bible reading in public schools was unconstitutional,

that Court was, in effect, making policy.

However, still unsatisfied and in conflict with the

last part of the above statement, the hypothesis became that

while legislative acts by the Judiciary may be acceptable

it is still not appropriate for the Judiciary to become

involved in policy determination or formulation in a field

such as education. To illustrate this distinction this writer

put forth a hypothetical situation from the field of medicine.

The argument was that it might be possible that few persons

would disagree with the right or obligation of the Judiciary

to make a determination that a physician or hospital might

be required to treat any patient regardless of his or her

ability to pay for such care. On the other hand, few would

 

l

Garber, Lee 0., and Reutter, E. Edmund Jr. Th3

Yearbook Q: School Law 1970. (Danville Illinois, The Inter-

state Printers and Publisher Inc. 1970) p. 15. See also same

title in series 1963, p. 7 (Garber sole author); 1968 p. 18

(same authors); 1971 p. 13 (Garber with Seitz, Reynolds).
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agree that the physician should be directed by the court as

to what particular diagnosis, procedures or remedies ought

to be used whenever symptoms A, B and C occurred, especially

if all symptoms occurred simultaneously. This writer argued

that this was analogous to education and that the judiciary

has, upon occasion, in education, proceeded to this particular

level of policy determination.

This process resulted in the development of the primary

general thesis, that while it is theoretically appropriate,

the judiciary still oughtto practice extreme restraint when

called upon to involve itself in legislative matters or policy

determinations. While such a thesis appears cautious such

a position is also implied by John S. Brubacher in a discussion

on due process at the university level. In the conclusion

in his overview he states that:

There seems to be little doubt that the

courts should continue to fulfill their long—

standing role of examining whether there is

legal authority for whatever acts are taken

in the course of the daily life of the

academy. (b) There is little disagreement,

too, that in general the courts should not

examine the discretion exercised under the

guise of authority. The expertise of the

courts is the law, not policy in higher

education. . . . In the case of the First

-Amendment the intervention of the Courts in

university discretion seems to have been

warranted and salutary.2

 

2John S. Brubacker, The Courts and Higher Education,

San Francisco Jossey-Bass Inc. 1971, p. I55.
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Evelyn Fullbright indicates a similar thesis though

one that appears to be a bit less cautious in reference to

United States Supreme Court decisions. She states that: "It

is alarming to note the criticism of late that is being launched

against the United States Supreme Court for its shaping of

educational policy pertaining to the curriculum and other phases

3

of the public schools." She suggests such criticism is unfair

and that the Supreme Court is cautious in its intervention and

will intervene only in certain specified circumstances. She states:

The tribunals of the nation . . . only have the

authority to adJudicate the particular cases that

are brought to the courts. Unless it appears that

the act of a school agency has been unconstitutional

or illegal or unless an action has amounted to an

abuse of the power vested in the school authority

the courts will not interferfi with the discretionary

action of school officials.

Even though both Fulbright and Brubacker are less

cautious then this writer the concerns expressed by them indicate

that the appropriate degree of Judicial review of educational

policies is still an open question.

However, this writer believes that the general thesis

is valid, even when the Judiciary must decide constitutional

issues in particular litigation. It is also believed that

the Judiciary does not necessarily improve education by

assuming responsibility for the determination of educational

policy. In fact, it has been argued that when court actions

 

3 ' . ‘
Evelyn R. Fulbright and Edward C. Bolmeier. Courts

and the Curriculum Cincinnati, The W. H. Anderson Co.

(American School Law Series) 1964, p. 3.

A

Ibid., 160.
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are ultra Vires it is possible that the educational benefits
 

for students may actually decrease.

The extension of Judicial restraint to Constitutional

questions is a concern because of the trend of increased

Judicial actions in the review of educational procedures

and in the development of educational remedies. Yet at the

same time, the Judiciary sometimes appears reluctant to pass

Judgment on emergent educational conflicts which appear to

be consitutional in nature. This undesirable state of

affairs requires that alternatives be developed which have

potential for improving the situations now faced both by

educators and by Judges when they are required to protect

the constitutional rights of citizens in the educational

process and to yet assure sound educational practices.

The complexity of the problem and the undesirability

of the present situation regarding Judicial review and

education have been the topics of Chapters Two, Three and

Four. However, so we can more clearly focus upon the

relationship of the alternatives to be presented in this

Chapter to the arguments presented for Judicial caution,

these arguments are recapitulated.

The decision in Hobson v. Hobsen illustrated the problems

that can befall the Judiciary when it attempts to improve

education. The problems result when the court acts in an

area where expertise is lacking and in an area where faulty

interpretation of material leads to debatable Judicial

remedies. These problems and alternative interpretations
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of evidence were presented throughout Chapter Two. It is

further argued that decisions auch.as HobSon require "all

deliberate speed" in the development of alternatives if the

constitutional rights of students are to be protected in the

educational process. It was argued that in the HobSOn decision

the court may have acted ultra vires but that even if not,
 

the interpretation of the material was faulty, and hence the

decision questionable. The Court, even though upheld on

appeal, did not develop remedies which gave evidence of strong

potential for improving the education to be received by the

students living in and attending the schools of the District

of Columbia.

The beginning of an uncomfortable paradox was presented

in Chapter III when the argument was developed for caution on

the part of the Judiciary when acting on issues whose content

make questionable whether it ought to be defined as a Judicial

matter. It will be remembered that the arguments supporting

an extremely cautious Judiciary were developed from case law

as well as legal literature. The point here is that there

are well-developed and valid arguments which insist that

the Judiciary should refrain from deciding matters which

belong in the domain of other governmental agencies. It

was also argued that the Judiciary should refrain from

deciding matters which belong in the domain of a discipline

or profession as well as matters which require specialized

expertise. Areas which require specialized expertise also

often require extensive hypothetical dialogue prior to any
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Judicial.decision. Such-hypothetical dialogue is inappropriate

for the Judiciary.

However, these arguments were countered by the

,presentation in Chapter Four. There the position was

developed that the courts not only should be involved

with matters which aneconstitutionalbut that there are

numerous reasons for Judicial involvement in matters which

appear to be non-Judicial or policy matters. An argument

was presented which went so far as to suggest that the Judiciary

not only has the competency to decide matters not strictly in

the Judicial realm but that the Judiciary is as competent as

are so-called experts in various fields, and such competence

allows the Judiciary to determine remedies or policies when

provided with sufficient background material.

What is interesting to note, and which helps lead to

the dilemmas resulting from these conflicting positions, is

the fact that while each position is valid, there are well

developed qualifiers in each tndy of literature. The dilemma

we must deal with, as it now appears, is that of selecting

between two well developed positions put forth by reasonable

men of good will and of similar abilities. The existence

of such a well developed duality points to the uncomfortable

situation that this problem has presented to us throughout

the history of the Judiciary in the United States. The point

as it affects education is that neither position, that of

Judicial caUtion or Judicial involvement, has been satisfactory

in its application. Perhaps some alternative procedures
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as well as a more precise delineation of separation of powers

might be suggested which will help the courts in the myriad

of court cases involving interpretation of educational

material and which might provide remedies for problems arising

in the field of education. While any absolute position on

separation of powers is not acceptable to this writer in any

attempt to provide equal protection under the law education-

ally, the concept does provide a focal point for developing

alternatives and for reminding the Judiciary and educators

of existing legal and professional obligations.

In terms of what is not happening educationally in

many schools today, this writer feels that it is necessary

to consider the impact of a related issue not discussed earlier

in the dissertation. That issue is the impact that even

negligence decisions have upon actual classroom organization

and atmosphere as well as the potential contained in them for

requiring that some philosophical positions he reJected as

a basis for developing the learning process in the school.

It is interesting to note that on the part of educators there

is apparently more fear of what the courts might do rather

than what the courts have done in the area of negligence.

The fear of having to face the prospect of trial even knowing

one will probably win affects the emotional response of a

teacher or administrator at any given point. This fear affects

the classroom performance and organization of many teachers.

The concern, especially in terms of classroom control, with

how a particular act might be perceived in court, rather
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than whether it is apprOpriate or educationally sound is

often detrimental to the teaching/learning situation. Many

teachers and educators can recall admonishments by

administrators and instructors about what might happen in

court, especially in the case of classroom discipline.

If all of this served to create more rational be-

havior on the part of educators this might be appropriate.

But it seems to this writer that such concerns contribute

to the development of a pseudo-environment, an environment

dissimilar to the real world and sterile in terms of human

experiences and processes. This is not to suggest that we

create artificial hazards but only that we recognize that

all environments which allow for life worth living are loaded

with a certain degree of risk. Teachers find it necessary

to keep students in their seats and in line as well as to insist

that they stop at the top of stairways. Requiring students

to remain within the physical boundaries of the room is also

a result of such concern. In some school districts students

cannot be allowed to do such "environmental activities" as

Opening windows. This is in order to reduce the chances of

litigation by an injured student.

Teachers are requested to develop teaching styles which

conform to such concepts of control and to do what is necessary

to control groups of children. The implication is that what

is good in handling the group is good for individual children,

an implication some educators believe is not necessarily true.

As a result, less emphasis is placed on changing the learning
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environment. Little attempt is made to alter the way

buildings are constructed, or to improve Judicial awareness

of the educational implications of the attitudes they have

helped to create. By emphasizing control educators fail to

fully recognize the environment outside of the school and fail

to deal educatiozally with.an environment and processes which

involve elements of danger for pupils as well as adults.

Reference is made to the area of negligence because

it is an area that in terms of Judicial activity, few would

disagree that Judicial activity is valid. Yet, even though

it is a valid concern there is often a vast area for disagree-

ment about what constitutes negligence. Determination of

negligence, either based on an act of commission or ommission,

can have significant impact on the educatitnal process. In

those cases where an act is so categorically negligent by almost

anyone's standard for acting prudently there is little problem

of excessive influence by the Judiciary. But here, attention

is being called to areas more grey in essence.

The following example might serve to illustrate the

point on negligence. Few would argue that a request by a

teacher of a kinderganener to open a window which could only

be reached by standing on a chair or climbing on a wall shelf

is certainly in the realm of teacher negligence. However,

_a request by a teacher to open a window, if operating properly

and not requiring such things as excessive reaching or stand—

ing on a makefshift ladder, is not a negligible act. Yet,

the very fear that it might be considered negligence
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requires that some teachers not be allowed to permit students

to open windows.

Another area in which negligence is implied is when

a teacher allows a pupil to be out of the room and, hence,

not in the physical presence of a teacher or responsible

adult. Such an implication, to this writer, is unreal. The

implication is that with an adult present children will not

be subject to harm. This simply does not recognize the.

dangers that children must face without adult supervision in

the non-school environment.5

Another interesting point, and one which has been al-

luded to throughout the dissertation but not dealt with

specifically is that some in the legal profession seem to

consider education as fair game for review and judgment.

The argument is upon occasion put forth that educators

so disagree among themselves that it becomes necessary for

others to determine what ought to be done educationally.

There appears to be some feeling that this results from

educators who are too weak or cowardly to take a strong

public position on any educational matter.6

 

51h no way am I suggesting here that we should not

attempt to remove danger from the environment. However, it

appears unrealistic to develop a restrictive and sterile en-

vironment when society itself is not such. Also it must be

.noted that the fear teachers have here is more apparent than

real in that the judiciary allows considerable discretion.

6This position is difficult to document but this

writer has heard it presented by Dr. George Johnson who at

that time was Professor of Education and teaching Education

Law at Michigan State University East Lansing, Michigan. The

conversation took place during a discussion with Dr. Johnson

about Hobson and in the summer of 1967. This writer has also

heard the same position presented by lawyers and law students

as well as colleagues.
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Such a position can easily lead to decisions expedient in

nature. Such expediency can lead to a hierarchy of values

in which the sought for ends receive the highest priority

regardless of the processes used for bringing those ends

about. In such a situation change becomes the end and who

initiates the change or who is involved in developing the change

is of little consequence. The difficulty here, of course, and

also in the arguments supporting such a position, as seen

 

throughout this dissertation, concerns the problem of evalua-

tion and judgments about the correctness of the ends as well

as who determines the basis for such evaluation and judgments.

Because an absolute criterion for what is educationally sound

is so difficult to develop, the claim that other professionals

may make to equal competency in education is difficult to refute.

It may well be that education as a discipline is faced

with considerably more controversy than are other fields such

as law and medicine, though this writer feels that this is not

in reality the case. In both instances beyond the technical

and descriptive aspects of these disciplines and as illustrated

repeatedly in Chapters Three and Four, at least in the case of

law, there is certainly considerable dialogue and disagreement

over various legal principles and positions. Likewise, as

suggested in an article7 explaining the opinions of Supreme

Court Justice Hugo Black and the development of his legal

position, Justices take differing positions as a result of

their own legal and intellectual development.

 

_ 7Charles Reich A., "Mr. Justice Black and the living

constitution” 76 Harvard Law Review” 673 (1963) see full

article but especially pp 673-682.
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Such issues, as need for standards for Judgment,

encroachment, and vague but developing expertise are

perennnial issues on which varying positions have been

developed and argued about many times.

In short, the legal profession cannot presume, as

suggested in Chapters Three and Four, that it can be any more

precise about education than about theory in its own field.

Perhaps when lawyers feel that the problem is so simple

that there should be little reason for educators to be in

conflict over an issue, attention might be directed to the

fact that more awareness, more knowledge and more information

might make them as unsure as educators about dictating parti—

cular outcomes. It seems all too often that a little knowledge

causes one to see things too simply and to act without an

awareness that the consequences of those acts may well fail

to remedy a situation or may create even a more difficult

situation.

This point, of course, is of significance in that the

Judiciary is obligated not to speculate about hypothetical

situations, while educators ought to be evaluating the

potential of hypothetical alternatives. Hence, we have

another reason for directing attention to an alternative which

hopefully will help resolve this problem. A resolution is

required which will increase the input of educators in the

Judicial process by allowing educators to be directly involved

in the evaluation and interpretation of educational material

as well as to evaluate the proJected educational consequences

of Judicial remedies.
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Mentioned earlier when the problem of standards was

first raised is the issue of whether the standards will be

based on criteria which are absolute or criteria which are

relative in nature. This requires some attention, because

one of the alternatives suggested in this Chapter is based

upon the principle of separation of powers. However, within

the particular principle is the concept that the principle

of separation of powers is best maintained through the use

of legitimate, though perplexing, cooperation between the

Judiciary and education. The appeal to the principle of

separation of powers implies a rather absolute standard

whereas the concept of cooperation implies a relative or

situational standard. Implied herein is a dichotomy which

requires some explanation.

The evaluation to determine whether or not some action

can be termed educationally appropriate requires a standard.

This writer is not suggesting that any one group has the sole

claim to competency even within its own discipline. What

he is suggesting is that because of the difficulty in develop-

ing closure about what might constitute education, the courts

should be extremely cautious about interfering and ought to

find a way to utilize the knowledge of the professionals even

when educators are in disagreement over what education is.

It is possible that a dialogue could help distinguish educa-

tional issues from non—educational issues and could provide

the court with positions about the potential impact a

particular remedy might offer to education.
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Clarification of and the improved interpretation of

material are also possibilities for increased Judicial and

educational cooperatives. The specifics for the achievement

of this cooperation will be presented a bit later in this

Chapter.
'

Attempts by educators to determine, with any reasonable

finality, what principles might be educationally sound as

bases for the development and assurance of equal educational

opportunity, is a most difficult determination.8

However, at present, there may be less value in develop-

ing a satisfactory solution to this problem than to suggesting

a method which utilizes cooperation between governmental

branches in the maintenance of separation of powers and

responsibilities. This writer is suggesting that educators

will better serve the interest of students if one of the things

that they insist on is the separation of educational and

constitutional issues. First, they should insist that they

themselves fulfill the constitutional requirements of the spirit

as well as the letter of the law. Likewise on educational

 

8
It is of interest to note here that in the early

planning of this dissertation at the suggestion of Dr. George

Johnson, this was one of the primary points to be focused on;

i.e. The courage and necessity to determine what is essential

in an education in order to assure equal protection education-

ally. This writer still strongly feels that it is a tOpic

which ought to be deve10ped and affirmed. It would require

a statement which affirms the minimums that are imperative

for equal educational opportunity. If any one of the minimums

were lacking this would serve as prima facie evidence of

lack of equal protection educationally.—fiHowever, this would

represent a separate study by itself and is not now the

objective of this dissertation.
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policies or practices which have constitutional implications

and on which professional dialogue has a tendency to be

split the courts should tread lightly. Generally if there

is closure by educators, in the sense of general agreement,

then let the courts utilize this as a basis for a constitu-

tional judgment. But in any event let educators help clarify

issues, such as bussing and dress codes. Educators can dis-

cuss with some agreement the implications and educational

significance of actions taken in relation to such issues

even when in phiIOSOphical disagreement. At the present

time many educators do not seem to be concerned with

providing clarity and leadership.

This leads us to the next section in which the attempt

to separate the constitutional factors from educational policy

is evaluated as a process for overcoming the conflict between

the judiciary and education. This discussion includes some

reflections on the very complex and puzzling issues facing,

contemporary educators.

Another difficulty for educational policies and practices

resulting from litigation is that in litigation considerable

attention is given to legal maneuvering and less attention

is focused upon educational principles. This is as it should

be, but it does not lend itself to the kind of dialogue which

contributes to the development of strong educational policies

or remedies. The emphasis of lawyers on either side of the

litigation must be concentrated on winning rather than on

pursuit of truth or justice. In such a statement, this writer

realizes that there is a belief and real possibility that justice
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results from winning in an adversary situation. That, after

all,is what Contributed to the prevailing position being

Judged as most valid. However, this realization does not

mean that the adversary situation of the courtroom does not

break down in the pursuit of Justice or more specifically

in the pursuit of constitutional but educationally sound

educational practices. Many other factors enter into the

situation when one or the other litigants is out to prove

a point rather than to reflectively work out acceptable and

valid ends. Such factors include quality of lawyers, Judicial

bias, interpretation of explanations, presentation of

material, knowledge of specialized material, and a sense

of what material to withhold or de-emphasize as well as what

material to emphasize. Again, the case in point is HobSon,

both in the terms of the material utilized by the lawyers

as revealed in the original court record and on the question

of Justice. Hobson serves an example of why the courtroom

is not the best location for the forum to solve the problem

of educational policy if educators are to attempt to develop

the best possible educational situation for students and to

help assure equal protection educationally.

Related to the discussion on separation of powers is

a need to attempt to separate valid legislative activities

by the courts from policy determination in the field of

education. It is difficult because we have, in this instance,

moved from a fairly precise distinction of separation of

powers to stating that it is acceptable to hedge on this

separation. However, as indicated earlier even here this
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writer is not certain that acts often described as legislative

are truly legislative.

It is appropriate here to indicate that the perplexity

caused by such puzzlement and lack of resolution causes this writer

to be tempted to put forth as firm the original hypothesis that

the judiciary ought not legislate. However, instead it is asked

whether such examples as Ergwn_and garr_as well as our medical

analogy are really legislative or whether they are Judicial acts

requiring new legislation. If they are not legislative there is

little problem. However, if one still desires to believe that

such acts are legislative it is still possible to question the

appropriateness of such legislative actions by the Judiciary.

For instance, as suggested earlier, few persons would

argue over the court's ruling that the medical profession must

provide its services to all regardless of ability to pay, but they

certainly would question judicial determination of specialized

paraphernalia and remedies to be used in the practice of medicine.

The charge that has been put forth here is that in grown, the

decision was similar to the equal rights in the medical analogy

while in the case of Hobson the activities approximated the second

part of the analogy. The grown decision declared a particular

school organization plan unconstitutional, a plan which was most

difficult to justify. The Hobson decision, as have some decisions

since, moved into the determination of policies, boundaries, learn-

ing organization, spending patterns and teacher assignment. The

issues in terms of school integration, in addition to judicial
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legislation, is Judicial remedies in education based upon

the possible avoidance of the underlying constitutional issues

and with incomplete or cpestionable awareness of the signifi-

cance of the full impact of these remedies upon the educational

process.

Hence one of the first alternatives to be developed

is one which is baswd upon the idea that separation of powers

is get an outdated concept and that more careful attention

to it would enhance the development of more valid and

satisfying processes to assure equal educational opportunity.

Let us turn to the concept of constitutionality for

support for the argument that we can provide a more adequate

response to the improvement of education than to do so by

Judicial intervention. This is perhaps one of the more, if

not the most, conservative alternatives we will consider in

this chapter and yet one of the reasons it appears to be

so desirable is that it takes into account the complexities

and similarities of the arguments and points of View

presented in Chapters Three and Four. In essence, the argu-

ment is that the separation of powers is constitutionally

required. While there have been significant developments

in the scope of judicial involvement in other areas, judicial

activity must still be justified in such a way as to maintain

separation of powers. This is true even for those who argue

for extension of judicial review for the purpose of maintaining

constitutional protection. This extension of Judicial review

to assure fuller constitutional rights to greater numbers of
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people does not relieve.the court from Justifying that

activity within the constitutional framework of the separation

of powers. What it does, educationally, is to demand the

involvement of educators in the grey area of interpreting

educational material for the purpose of achieving or fulfilling

constitutional ends. This problem of fulfilling constitutional

ends is well illustrated in Hobson where the process for

developing a viable interpretation of educational material

was limited. As illustrated this allowed the court to affirm by

a position with far more confidence than the facts would

warrant. This may well also be the case in EEEEE.1f the edu-

cational outcome for the student is evaluated.

It is here argued that more attention focused upon the

maintenanmeof separation of powers can result in processes

which facilitate that separation and yet at the same time

overcome the over cautious Judicial response or timidity when

significant issues are at stake. Perhaps the courts should take

an even more active interest in assuring the constitutional rights

of children as they pertain to education. The fact that

education is a political right rather than a constitutional

right does not, of course, exempt it from constitutional

protection-mespecially from the equal protection clause of

the fourteenth amendment. When there is even a hint of

constitutional abuse the courts must, with all of their power

and weight of authority, insist that the schools not act in

such a way as to limit the fulfillment of constitutional

rights. Yet even on this insistance it must be recognized
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that some of the solutions which mightbe proposed would

create no more proteCtion than does the particular practice

or practices under fire.

On the point of constitutional determination, educators

will assess only attempts to claim a constitutional right as

an educational factor. The courts will Judge the merits of any  
constitutional claim. Likewise, then, when an issue is

determined to be educational in nature the courts ought to

 

refuse to interject themselves into the remedy and ought to

allow if not insist that educators work out the problem.

It is necessary to consider how educational material

will be evaluated or interpreted in the determination of

constitutional matters arising from educational institutions.

It appears that the court in Hebson was certain that policies

such as tracking and pupil transfer worked to prevent

constitutional rights. Yet, it appears that many of the

practices suggested to compensate for this problem have the

same difficulty as did the practices which were ordered out

of existence. Another hypothetical illustration of a practice

which might be constitutional in nature but whose educational

consequences may be so negative as to require a choice between

the functional aspects of education and constitutional right

is hmfljed in the bussing issue. Also closely related to the

problem of bussing is the concept of the neighborhood school.

Yet is must be recognized that when a constitutional issue is

at stake choices about change must be made and that those  choices will bring about changes in educational practices and
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policies. For instance, as mentioned before, the grown

decision about what was unconstitutional, required numerous

changes in the educational structure, as do bussing orders

and court orders which insist upon different school boundary

patterns. However, even these changes, it can be argued, are

not educational matters in the sense of the teaching/learning

process but are educational only in their identification with

the organization of educational institutions. Certainly, one

cannot deny that there is a significant relationship, but it

is a distinction essential to a better understanding of the

separation of powers as they pertain to the educational process.

These latter issues become concerns of the educators

only when the effect begins to show up in the educational

process itself. And evethere it may, upon occasion, be.

necessary to weigh one value against another. For instance

on the issue of bussing, regardless of what legislatures

might want to say, bussing may be required to protect the

educational rights of students because de lure as well as

de facto segregation may be unconstitutional.

If then, integration is to be assured by bussing or

changing boundaries, some situations will require the

public, that is the state, to develop boarding schools so

children will not have to be on busses for such periods of

time as to negate or negatively influence attempts to carry

out the educational process. The courts, it would now

appear, should constitutionally require the latter, but in

not doing so, are they then sacrificing constitutional

principle? At the same time, on this particular issue, it
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can be argued that.there are some significant values in the

neighborhood school and that integration or segregation really

has little to do with the educational process.

It can be argued that the courts' willingness to hold

education responsible for righting constitutional injustice

and to rule out the value of the neighborhood school places

the more basic constitutional issue of societal integration in

the twilight for the present and increases the necessity for

Judicial involvement in educational policy. To have required

society integration might have allowed the courts to begin

to overcomeéfllhistorical negative, decreased the temptation for

judicial involvement in education policy and affirmed one

of the basic constitutional principles facing society. In

the process, the courts could have argued for reasonable

bussing and boundaries until neighborhoods generally became

integrated because society has had sufficient time to inte-

grate even without all deliberate speed. The courts could

have suggested that as communities integrated they could

choose to return to the neighborhood school.

While it is difficult to argue or affirm categorically

that neighborhood schools do have an educationally sound

advantage,and some educators and educational organizational

plans imply that they do not, it is significant to note

that parents often believe that there is a particular advantage

in neighborhood schools. Even more interesting is that if

there is an increase in this belief, public insistence and

support of a constitutional amendment declaring bussing
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unconstitutional is in the realm of possibility. Also there

is a principle in learning and life which suggests that

development into the unknown is encouraged when there is

security in the known and immediate environment. Hence,

it can be asked if this is entrenched firmly enough So as to

increase anxiety and prevent the development of a sense of

community if a too encompassing geographical community is

thrust upon children too early in their lives. It should be

noted that there does appear to be less opposition to bussing

of older children. While these concerns may be rejected or

treated with ambivalence by those not directly affected the

beliefs do linger and these beliefs can contribute to the

addition of constitutional amendments.

It is certainly not a foregone conclusion that the

Judiciary would have been any more successful if it insisted

that segregated neighborhoods were unconstitutional. But

then the question is still whether education ought to be

saddled with the burden of greater responsibility for

correcting constitutional rights when people are unwilling to

deal with the cause for the segregation in the neighborhood

schools and other institutions. Segregated neighborhoods

are unconstitutional. If the Judiciary is unwilling to face

the reality of the unconstitutionality of segregated .

neighborhoods should they then reject appropriate educational

planning and processes to deal with the school segregation

which is a resulting evil of segregated neighborhoods?
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What the writer has suggested to this point is that

one alternative to a more comfortable relationShip between

the courts and educators is to insist upon the maintenance

of separation of powers and thus to insist that those in

the various branches fulfill the functions of their particular

branch. ’When interpretation of educational material and

actions is need to determine constitutionality it is suggested

here that educators be called Lpon to evaluate and interpret

for the court the educational material and exhibits as well as

to develop an impact statement of the projected consequences

of varied alternatives which develop from.a fuller discussion

of data. It will be suggested that those involved represent

at least a cross section of the academicejudicial community,

if not of the total community. As for necessary remedies to

overcome constitutional issues it appears to this writer

that the courts should remain aloof from prescribing precise

remedies. If courts feel that the educational system cannot

be trusted to operate according to constitutional principles

then the court ought to encourage litigation for holding those

in charge in contempt or to charge the professional educators

with unprofessional conduct. Both of these points, but espe-

cially the latter, will be deve10ped as an appropriate approach

for compelling educators to act constitutionally and to avoid

excessive judicial interference in educational policy.

The second point is that we must continue to give

attention to protecting constitutional rights of students.
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Because education is a political issue, and although definitely

defined as such by judicial affirmation, the concern for equal

protection educationally falls under the First Amendment clause

of free speech and freedom of religion and under the equal

protection clause of the Fourteenth Amendment. Numerous

contemporary conflicts and litigation involving educators

are placed in this category. As indicated earlier the problem

is adequately interpreting the substantive issues in a conflict

so as to determine what is constitutional. For example,

issues such as boundary lines, tracking, bussing, curriculum,

teacher assignment policies, racial composition of schools and

faculties, testing programs for students and for faculties,

and hair and dress regulations illustrate this conflict.

In the case of hair and dress regulations, the Federal

9 10
Courts have split and the Supreme Court has so far refused

to determine their implications. As illustrated in these

decisions and in continuing litigation the students' rights

to extreme dress and hair style has been upheld with the

development of precise distinctions. The distinctions simply

insist that as long as it does not represent a health or safety

problem and if it does rules must be applied only in terms of

safety and health and equally to male and female students.11

 

9Ferrell v. Dallas Independent School District et al,

261 F.Supp. SUB (1966) and 392 F.2d. 697; Crews v. Cloncs

303 F.Supp. 1370 C1969) and “32 F.2d. 1259.

lOFerrell v. Dallas Independent Schools District gt gl.

Certiorari denied (Mr. Justice Ibuglas dissenting) 89 S.Ct. 98,

393 U.S. 856, 0968i

llCrews v. Cloncs, 303 F.Supp. 1370.
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On the other hand, in Ferrell, the court was convinced by

the school district that the issue was educational and that

they ought not interfere with the school authorities in

the operation of the school. The general argument is the

right of the school authorities to maintain discipline and

an atmosphere conducive to learning. Specifically in Ferrell

the "so-called" educational experts argued that students with

long hair received lower grades than did students who conformed

to the norm.12 Now what does one do with an issue such as

this? It is this writer's view that before the court accepted

this argument they might have considered more closely the

implications of this reasoning so they might possibly have

been able to grasp the incongruities of this argument. Like-

wise, a discussion by a large panel (representing many educa—

tional positions) of educational experts might have provided

an analysis which would have rejected hair and dress codes

as educational issues.

While this whole issue will be taken up again later

in the Chapter it is worth pointing out here that dress and

hair styles seem to concern the administrators and the so-

called disciplinarians who are constantly concerned about threat

to authority and a conforming student body. To many educators,

issues such as hair length and dress are not educational issues.

Dress and hair codes may, however, represent constitutional

‘issues in terms of rights of citizens.

 

l2Ferrell v. Dallas Independent School District, 261

F. Supp. 5H5.
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To illustrate, if we were to.follow the court's thinking

in Ferrell, we could simply assume that by cutting the hair

or changing the dress the grades of the students would be

higher. Likewise we could assume that if other students were

to begin to deviate on one of these matters their grades would

drop significantly. If we develop this reasoning even further

it would be possible to assert that there would not be any

high achievers with long hair or low achievers with short

hair. There are numerous issues related to dress codes which

may be educational, but hair length and clothes style are not,

except to the extent that they may be related to discipline

or conformity. These are examples of the many issues on

which educators often disagree.

A third point related to constitutionality and which

is an extension of the above concern is that of distinguishing

educational issues from constitutional issues so we can

insist that the profession act on the educational issues

in such a way so they are in conformance with constitutional

principles. This writer does not understand how in a demo-

cracy educational principles can be of a higher priority order

than constitutional principles as some writers reviewed in

Chapter Three suggested, unless the constitutional principles

are not being applied to the rest of society. And if that

happens to be the case, the validity of the reasoning which

insists that the schools act in a constitutional manner is

questionable. If, as this point suggests, it is necessary

to distinguish that particular processes, principles,
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practices and issues are educational as distinguished from

conStitutional, or if not constitutional at least non-

educational in nature, it is necessary to develop an

alternative which provides the basis for categorizing issues

and practices. Implied here is the argument that educators

ought to develop the remedies to bring practices in line with

the constitutional principles. This alternative, even in

situations where courts might still fashion remedies, can.

still be helpful in that the courts will have some additional

input in at least distinguishing an educational principle or

practice as such and will not mistake constitutional or non-

educational issues for educational issues.

These comments, plus those on Hobson regarding the

problem of judicial interpretation of educational material even

in judgments about constitutional matters, suggests a degree

of rationality to the claim that we need to develop more

adequate and valid processes to resolve the uneasy relation-

ship between thcajudiciary and education. Secondly, a

rationale exists for developing alternatives which will reduce

the number of inadequate decisions. This rationale is valid

when the courts have claimed the right to intervene on consti-

tutional grounds as well as where the courts, such as in the

case of Ferrell, have refused to intervene when the issue is

constitutional or would appear to be so by some educators.

The numerous cases recently brought before the court

and those before the court at the present time, especially

in the area of civil rights in educational institutions,
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should encourage us, giyen the problems presented in this

dissertation, to deVelop without an undue lapse of time some

alternatives for overcoming or reducing the uneasiness in

that relationship. Attention will now be directed to those

alternatives.

A Quasi Legal Body
 

The first alternative has already been suggested  earlier in this Chapter. It is an alternative which will

allow the courts to draw more satisfactorily upon the expertise

in the field of education-~even in the determination of

constitutional matters. It is suggested that witnesses and

briefs do not adequately provide the proper forum for the

type of dialogue essential in the determination of these

matters.

 Hence the following suggestion is made. Whenever the

courts are called upon to hear a case in which the institution

of education is involvedauuiin which the issue before the court

is about the educative process in contrast to the hearing of

an issue that has to do with condemnation proceedings or

property dispute or boundary dispute, a large panel be

established with the mutual c00peration of the court and

professional community. The purpose of the panel would be the

identification of the issue or issues, evaluation and inter-

pretation of the material as to its educational or non—

educational significance.

It is important that this panel be charged with the

responsibility of developing a conclusion. It cannot have
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the luxury of non-decision because litigants are demanding

action. It is also appropriate for this group to file a

minority report should it be necessary. When there is

general agreement by this panel on an issue it would appear

that the court, with more valid authority than now, could

base its judgments on those interpretations. To the degree

that there is little agreement the court should be more

reluctant to prescribe what a particular action or remedy

might be. Even if the issue is constitutional and there is

little closure on a particular point, the court while acting

will do so only after the fullest and most careful considera-

tion and then only to insist that new remedies must be

immediately developed. It is essential that the panel

represent a cross-section of those educators involved with

the particular level of education from which the litigation

is emerging. It is even conceivable that all educational

levels should always be represented as well as all types of

education. This panel will be most helpful in situations

where its conclusions are weighted by a substantial

plurality.l3

Because we are discussing aspects of constitutionality,

it may be difficult to perceive why the emphasis is on a

committee in which there is a large number of educators. As

 

131t is not being suggested that numbers make right

or that a plurality of fifty—per-cent plus one determines

an absolute standard. What is being affirmed is that a

particular point has appeared to withstand the debate and it

would appear that the suggestionslnrthe panel have overcome

most objections to any particular suggestion.
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indicated earlier, issues such as hair and dress style as

well as bussing or boundary lines are all too often passed

off as educational issues when at the most they may be issues

which are neutral or at their worst, affect education. For

instance, bussing simply is not an educational issue. It

does not improve the educational process nor hinder it in

terms of learning processes. When it becomes an excessive

requisite for school attendance it can affect the actual

learning situation by contributing to the tiredness of the

student. Yet, even this needs to be weighed against an

evaluation of the process of what might be taking place among

children educationally while on the busses and the conse-

quences of non—bussing. fiikewise, if the issue is placed in

a highly emotional situation, this can be distracting to the

teaching-learning situation. But the issue itself simply is

not educational. So even here a panel of this type may be

apprOpriate.

The second step of the issue at hand and one which

Hobson so adequately allows us to focus upon is the matter of

determining constitutionality when the evaluation and inter-

pretation of educational material and processes are required.

It will be remembered from Chapter Two that in Hobson the

court was attempting to determine whether or not the rights

of students were being protected constitutionally under the

equal protection clause of the Fourteenth Amendment. This

required court evaluation and interpretation of such things
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as tracking and teacher assignment policies-' Even though there

was considerable testimony by various experts and although briefs

were filed there did not appear to be an evaluation of the

material based upon the varied educational philosophies of the

day. As indicated in Chapter Two there were a variety of

ways to interpret the material and there could have been a

much more complete discussion cf the problem had more material

been presented. It is conceivable that material was withheld

for fear of how it might be used by lawyers or fear of how the

judge might perceive or construe it. Likewise, little attention

was directed to the ramifications of the decision about tracking.

Furthermore, as suggested in Chapter Two a fuller discussion

possibly would have prevented some of the mistakes made in the

evaluation and interpretation of the material. Also,

it is possible that less hostility might have been directed

to the Superintendnent and more energy directed to developing

alternatives. It might well have forced Judge Wright to

realize that he was asking for a drastic change in processes

which were in reality enhancing the type of education he

himself was suggesting as appropriate education.

In short, the process would be a matter of determining

whether or not there was a.constitutional issue involved in

the litigation by asking for interpretation and evaluation of

the educational claims made either by the plaintiffs or the

defendants, from the panel. Through evaluation and dialogue

the panel would be able to develop a position on the

constitutionality of the issues and the. reason for that
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position on the constitutionality of the issues and the

reason for that position even if panel members disagreed.

These findings along with projected impact of projected

remedies would then be presented to the judiciary. Again

it is hoped that at this point neither the plaintiff's nor

 
the defendant's lawyers would be able to utilize these findings

to serve their self interest because the presentations by

the panel would be focused upon justice rather than on

 

winning the case or doing someone in. This writer feels

that an interesting and significant point to consider here is

whether there are not times when it is appropriate, with

the exception of clearly defined constitutional issues, to ask

litigants to be patient especially when there is not a

significant plurality on one side of the issue or another.

The reader is reminded of the remarks about tracking in Chapter

Two.

It is hoped that the utilization of this panel could

better facilitate the affirmation of constitutionality and

provide a better basis for that affirmation especially in such

grey areas as those just described. If, in the process, the  
issue is determined to be educational rather than constitutional,

the suggestion is that the issue then be passed on to an educa-

tional committee for its evaluation and suggested remedy. This

avoids the concept of adversary relationships when cooperation

will best serve the educational needs of students. This step

 
is discussed more fully later in this Chapter.
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There are a number of obvious mechanistic and procedural

problems which might develop in employing a group of educators

as counsel to the judiciary. The approach might appear to be

burdensome, given consideration of time, and the numbers of

people that would be involved. Hewever, in this writer's View,

this is an arbitrary determination. _It is certainly not

necessarily any more burdensome than the present procedure; for

instance, the procedure in Hobson and similar cases. This

writer also argues that this alternative system not only serves

as well, but more adequately, the educational needs of the

students. If this process also better serves the purpose of

justice, then the concept of burdensomeness becomes irrelevant.

The size of the panel, which requires large numbers

of people will certainly be open to the criticism that this

particular panel approach is impractical or naive. Again this

writer thinks that this is an arbitrary criticism and is not

valid apart from the framework which requires an evaluation of

the consequences of not having such a body. There is certainly

something to be said in defense of the panel, especially when

dealing with controversial issues or issues upon which reason-

able persons of similar intellect disagree. When issues are

complicated there is the potential of greater community aware-

ness and sensitivity and tolerance when attempts are made to

develop remedies for the problem. Likewise there is not any parti-

cular reason to believe that we do a better job of administering

justice because we limit the numbers of judges nor even that

constitutionality is better served if limited to judgments by

a few people in our society. In fact, it might be argued that
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the_greater number of people involved the greater the chances

for benefit to the society. Likewise, to assure that this

process achieves its potential it will be necessary to work

with the populationto overcome the undue emphasis on the

impressiveness of power. These panels can best fulfill their

function when each person listens, argues and acts, but with

little regard to power blocs and to how his/her vote will

look. Perhaps this writer has an undue faith in the process

but this writer is convinced that it is a process conducive

to achieving improved education and increasing justice

educationally.

A digressing note in relation to this panel is the

fact that even in negligence cases this approach might better

serve the process of education and justice than does our

present system. Though this writer is much more willing but

not without question, to accede categorically to the courts on

the matter of neligence for numerous reasons stated throughout

the dissertation.

Some will argue that the cost, both financially and in

person hours required will be prohibitive. To the extent that

we accept the proposition that we are ruled best with a small

number of persons making the judgments then that criticism

holds; however, to the extent we desire increased involvement

by a greater number of peoples as suggested in a preVious

paragraph, it can be argued time and monetary expenditures are

required of citizens and professionals if we are to function

democratically. For paid professionals the time expenditure
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will he.part of their responsibilities though.it is

suggested that they will have released time to serve on

these panels. Likewise, it may be necessary as part of the

process of citizenship that persons regardless of the position

they hold, have released time from their positions to serve

these functions.lu Individuals must decide, even if in a

collective sense, what type of society they desire to be a part

of and the processes for achieving that society. If it is one

of active participation; certainly a point implied in community

concern over bussing, curriculum, sex education, required

and suggested reading lists, and prayer in the schools, then

a system such as this will facilitate that process. In the

long run the masses must be trusted, but better trusted in

involvement and process rather than in mob action. This

problem becomes real, certainly when the courts must bear too

much of the brunt of actualizing educational principles to

fulfill constitutional mandates.

Finally, some may raise as a criticism the question of

function and preparation of, or competency, of people to do

particular things that service on such a panel will require.

This panel does not in any way take away from the Judiciary

their final determination in matters of constitutionality or

of legal technicalities. What it does do though is utilize

 

l[‘l'l‘his. whole process could of course be better

facilitated by a society in which our wealthcwere distributed

equally. Short of that, paid released time from jobs is

essential for this process to work. These obligations and re—

sponsibilities should not be the prerogative of the wealthy,

the professionals or those on welfare.
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the competency of the legal and educational professions in

evaluating and interpreting the issues without necessarily an

eye to winning a particular case. It also includes the beliefs

and attitudes of the populace about the issues at hand and

 provides for the beginning of a forum on which to deal with

those issues in the society as a whole. Participants become

the educators in the sense of further community contact and

explanations. It also provides the Judiciary with a frame of

reference which can provide considerable weight in the decision,

 

indicating to the Judiciary that it should proceed cautiously

or that the court may be going against the best minds of the

profession and the populace and that their reasoning will need

to be extremely well developed. Here again,for emphasis it

can be asked if the competency of the Judiciary is any greater

than that of other professions in their particular fields or

even if on constitutional matters whether the voices of an

active populace are not beneficial in the determination of con-

stitutionality?15

Even if the latter is not valid, is it still not wise

to provide a forum which can help remind the Judiciary of the

problems caused for those they are Judging and should not deci-

sions based upon the dialogue of a profession be better a

developed decision? The position put forth here is that it is

certainly worthy of our consideration.  
15Constitutional determination by popular vote is not

being implied here, simply greater input in the deliberations.
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Committee'for‘Judging Educational questions

The suggestion here is similar to the operation of the

quasi-legal panel and is an approach similar to one already

being attempted in the area of legal decisions in the medical

field.16 It is designed to develop a system which can better

utilize the competency of the professions and allow them to

pursue Justice in non—adversary situations. It is also designed

to reduce the burden on the courts in terms of court load.:

As suggested this body comes into existence to deal with

litigation when it is determined that the issues are not con-

stitutional or, if constitutional, when constitutional principles

about the issue are already established. This body would

require that its membership include a number of lawyers as well

as educators and representatives of the general population.

This body would be large and its decisions and remedies

final, or at least on-going. Appeal would be allowed on tech-

nical aspects of the law if this panel appeared to be acting

capriciously, unreasonably or arbitrarily. Though

even here,the Judiciary would need to be extremely cautious

because the board would be large and would represent a cross-

section of educational philosophies and opinions. It is

difficult to perceive this board as acting in an unreasonable

manner or for the whole board to be arbitrary or capricious;

hence unconstitutional, though this writer will not suggest

that it is out of the realm of possibility.

 

16"Court to test new plan to speed procession of

malpractice suits." New York Times, Auqust 13, 1971,

2“:6. This panel congists only of three peeple, the State

;?iorern:{hmxrt Suivyimaf New lfinfl<, a leuwmnc, and a rkavsicia:_
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The issues which this board would be forced to deal

with are: What assures the best possible education? What

are the implications of alternative remedies? What action

should be taken in regards to litigants' questions? and How

can the educational policies and practices best be brought in

line with prescribed constitutional principles? Determination

of the implications of actions would also be a task for this

board when there is a conflict of constitutional and educational

principles, such as the case of hair and dress regulations.

Among numerous recent cases one might look at for an indication

18

21

of such conflict are Dunham z_.__Pulsiter,l7 Freeman g;_Flake,

Minnich v;_Nabuda,19 Crews v; Cloncs,20

22

Gfell z;_Rickelman,

 

 

and Bishopz; Cermenaro.
 

The problems with this body are similar to those of the

advisory board. The same answers hold true here. However,

there are additional problems with this panel. One, the legis-

lature would have to pass enabling legislation which would allow

these Judicial bodies to come into existence. Whether or not

the composition of the legislatures and the implied self interest

of large numbers of legislators would make such legislation

possible is debatable. Second, even given the authority by the

17312 F.Supp. all (1970).

18320 F.Supp. 531 (1970), affirmed nus F.2d. 258, cert.

denied (Douglas dissented) 92 S.Ct. 1292 (1972).

19

 

336 F.Supp- 769 (1972).

20303 F.Supp. 1370 (1969), reversal A32 F.2d. 1259 (1970).

21313 F.Supp. 364 (1970), affirmed uni F.2d. uuu (1971).

22355 F.Supp. 1269 (1973).
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legislatures to exist and act, what principles might guide

the specialized judicial body? *Because it is specialized

and because that special function is admitted, it would  
appear that in addition to the constitutional principles

prescribed by the higher courts, the principles of justice

educationally would be the underlying principle upon which

this panel might base its decisions.

A most interesting and significant highlight at this

point in the panel process is that in coming into existence

 

any given panel must come to grips with the determination of

what constitutes education or how it can be defined at any

given point in time. We may not like it, it may be constantly

changing and emerging, but at any given point we are saying

at least by a vote of one that this is our best judgment of

what education is. The more evenly divided the panels are,

then, the more the panel must develop a process or series of

policies to assure the utmost in flexibility in carrying out

the judgments and remedies of the panel.

This lack of agreement about what constitutes educa-

tion on the part of educators appears to upset some members of

the legal profession. While imperfect, this process would force

the profession in active ways, yet while allowing for dissent,  
to affirm and to act upon what they think they mean. Pressure

for a decision would make them say, "We have no more time for

further knowledge from another study, the time for decision is

now, tomorrow we can pursue more knowledge in relation to the

decision but for now there is a quasi-absolute.”
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This process removes that affirmation from the

Judiciary and places it in the hands of educators and the

populace. At the same time it forces the educators in a

sense to state yes or no. Yet it also provides for a maybe.

Rather than the panel being uneven in number of

members, it is suggested that it be even numbered so that

there can be an even split which would force the members to

look again, to gain more knowledge about the matter in question

or to request more time. They can, in the case of a tie,

wait; not an undesirable proposition if we are actively in-

sisting on leadership from the professionals in protecting

the consitutitional rights that are firmly established by

insisting on affirmative action to protect those rights and

at the same time making certain that there are no delaying

tactics in assuring those rights. The process for enhancing

such action by professionals will be developed in the next

section of this dissertation.

Another significant value in these panels is that the

panel can appropriately deal with speculations about the

consequences of various actions and alternatives. In fact,

this becomes a significant function, a function supposedly

beyond the domain of the courts. The hypothetical "What

if?" is part of the dialogue and the panel need not wait for

litigation or the wronged party to file suit. This speculation

may lead to remedies that must have potential for significant

change to alleviate a particular problem rather than Judicial

presumption of what shall become. In essence this would

provide greater influence upon significantly changing the
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"is" world rather than untested presumptions of what ought

to be. The inappropriateness of Judicial activity on such

points is that the Judiciary ought to avoid policy decision

in diSciplines or fields other than their own, and especially

that the Judiciary does not deal with hypothetical matters.

The Judiciary is not a forum, a forum would better facilitate

educational Justice, hence the need for panels such as this.

In short, this panel would serve what is now a

debatable Judicial function. The idea of the panel develops

from the recognition that specialized bodies might better

carry out what the courts are being called upon to do in

relation to educational litigation. Yet, it does not in

any way take away or even suggest reduction of Judicial

obligations and the right of the court to protect the

constitutional rights of the citizenry. It also recognizes

that equal protection educationally and educational Justice

might better be served by this process.

Professional Committee
 

There are some legal minds and certainly some educators,

this writer amongthem,vdm>would fault educators for the

lack of leadership in educational situations which require

that citizens go to court to protect their constitutional

rights. There are some of us who would go so far as to

suggest that leadership is lacking because educators have

not acted affirmatively in such a way as to prevent the

necessity for citizens to call upon the courts to protect

the rights of students constitutionally. This writer would
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again put forth such problems as integration and hair and

dress codes as examples where without court orders educators

could have and ought to have provided leadership. Instead

and while recognizing that some courageous educators do exist,

school officials and educators were caught up in acquiesing,

in avoidance, and in delaying tactics to prevent students

from practicing their constitutional rights. All too often

it has been a matter of developing a technique to avoid ful-

filling the law of the land rather than developing the most

valid, most feasible policy for fulfilling the constitutional

requirements which protect the rights of students. Again

examplescu'this are found in integration, school boundaries,

bussing, and civil rights of students. It can be stated

"too often" on the basis of the reappearance in court of the

same case, or the same school district with the same problem.

There are two major questions to be raised here; one

is, do educators, by virtue of education, have a greater

obligation as citizens to enhance constitutionality? If so,

but even if not, it is appropriate to ask whether or not

the profession is obligated to develop a process which assumes

leadership in the protection of constitutional rights within

educational institutions and whether or not it is the

professional educators' responsibility to provide the best

possible education for their pupils or students? Again, as

discussed in the preceding section, this would require the

profession to develop a working, active definition of what

it means to be a profession. Numerous writers have
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attempted this. It would also require that the profession

itself develop a continuing, collective process for defining

as a concept (though a working one) what education is at any

given time.

What this writer would like to affirm here is that

educators do have a responsibility to provide leadership

and that the profession ought to develop approaches for

handling those persons, teachers and administrators alike,

who consistently refuse to take this obligation or responsibility

seriously.

It is suggested here that one of the best approaches

or methods for insisting that educators fulfill their obligations

is to develop a process requiring expulsion of members from

the profession and censoring school districts or universities

much as the American Association of University Professors

has done and in turn blacklist educators who insist on

contracting their services to those districts. Success of

this process, among other factors, will depend upon the co-

operation of districts not blacklisted, not to hire educators

who have been blacklisted. This process is one that the

writer still has reservations about, but it Still appears

to be one of the more viable alternatives available. To

protect against undue pressure for conformity to particular

ideology, it would again be essential that any board called

upon to do the blacklisting or censoring would be large

and represent all prevailing educational philosophies.

The consequences of this may not be as dire as first

perceived because this writer has seen too many situations
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where what he has judged as good administration or good

teaching has come under attack. Essentially, these acts are

acts which are required by the discipline of education.

School boards and the populace can do this because they know

they can replace these persons with persons who will more

closely reflect their own views or life styles or philosophies

of life. In such situations and where blacklisting was a

possibility school boards or administrators would have to

consider carefully, even in times of educator surplus, be-

fore firing educational leaders because it is conceivable

that there would not be replacements or the quality of the

replacements would be so low that even for the sake of

conformity of thought a system might not want to risk the

education of its children to these educators.

What the profession would tend to say is that on issues

which the court has spoken constitutionally, any educator

found to be acquiescing to hinder the law of the land faces

expulsion from the profession. Likewise, any system

attempting to hinder constitutional rights will also be

blacklisted. Here it is admitted that there is a further

complication in that this will not be very effective as long

as it is a state agency without professional organization

approval which does the licensing. To be more effective,

it would require that the profession, as in the medical and

legal professions, have the responsibility to recommend for

certification and for the withdrawal of certification.

As it now stands, the action for withdrawal of certification
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often comes only from the very boards charged with school

operation and which generally are not made up of educators.

0n issues constitutional in nature there should be

little equivocation. On issues educational in nature the

task is more difficult but here again at any given point

there is something defined as education. If and when an

educator or system refuses to live up to that responsibility

then blacklisting should again be considered as a possibility

but perhaps as a much later step. This writer is not talking

about those grey areas where reasonable persons of good will

and similar intellect might reasonably be expected to dis-

agree but of those issues which blatantly counter, with

little valid argument, the thinking of the profession about

what constitutes education and how one best educates so that

all children receive equal protection under the law educationally.

It is necessary before leaving this section to also

give attention to the problem mentioned earlier of defining

education. There is some possibility that in reality whether

or not one like it, education is that which is popularly de-

fined as such. This writer hastens to point out that such

reality may not be what ought to be, but that is a reality

forced upon us. Also, for consideration is the point that if

it is defined more in terms of a commencing, developing,

emerging process one might be able to judge as uneducational

those activities which prevent that process. That alone

might be a significant accomplishment for the educational

profession in a democratic society. The point here is that

the suggested educational process would require that the
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profession constantly face the question of education as a

process and the development of the operational process which

would achieve a dynamic conceptualization of education and

which would take into account community past, present, and

future. It might well be the affirmation of Peirce's concept

23
of the community of the intellect in contemporary society.

Qperational Aspects of the Alternatives
 

The issues of bussing and integration and of hair and

dress codes have appeared numerous times throughout this

dissertation. The writer will consider now how the alterna-

tives mentioned above might contribute to the working out of

these issues as well as the problems of judicial involvement

in educational policies as presented in Hobson.

A panel might look at the issue of integration as ex-

tensively and intensively_as did the Civil Rights Commission

in 1965 and as the Coleman Report24 did, yet still the panel

may conclude that while integration is a matter affecting

education it might be identified as a constitutional issue

and one in which the law of the land was firmly established.

The panel would accede very quickly to the judiciary and

would provide some impact statements about various plans

to overcome the problem and establish the principle that

all plans should work to that end of carrying out the law

 

23Charles Hartshorne and Paul Weiss, Collected Papers

9f Charles Sanders Peirce (Cambridge, Mass.: Harvard Univer-

sity Press)—l9§1) Volume 5.

 

 

24U.S. Civil Rights Commission, Racial isolation in
 

 

 

 

the public schools. Coleman, Equality gf educationalgpportunity.
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of the land, as far as possible and with all deliberate

speed. With this principle established the school systems and

educators would be expected to fulfill this function. If

not, citizens could then bring charges against individual

educators to the professional panel for evaluation and

appropriate action.

Let us look at perhaps the more difficult problem

of bussing. More difficult perhaps because it has been

identified as much more of an educational issue, yet perhaps

so identified simply because of the use of the very word school

in the phrase "school bus." However, a close investigation

or analysis by a panel might well reveal that this too is

a constitutional issue or at least not educational. Bussing

interestingly could always have been considered to be

constitutional in that bussing has been designed as a process

to assure better education for greater numbers of students.

The panel would again accede to the courts, but would

develop some guidelines to be followed in relation to the

very real effect bussing can have on the learning situation

for differing children and differing ages. The panel could

also suggest that curriculum changes may be necessary and

provide the framework for what might be included in the

curriculum if integration and learning to live together

is to be the end result of the bussing program. Again, once

such Judgments are established, educators would be required

by the profession to follow the law of the land. On this

issue it would seem that the dialogue would make the court
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more cognizant of the real constitutional issue behind

bussing and pose the more complex and difficult question of

whether or not they should ask the schools,given the present

definition of education, to carry a greater burden than the

rest of society. What should be the hierarchy of values on

such an issue? The courts must grapple with this one in

its finality because only in a very rare instance can bussing

be considered a matter of learning or teaching.

Consideration of hair and dress regulations is a bit

more complex because there is a general acceptance of the

right and obligation of school authorities to maintain

discipline and an atmosphere condusive to learning. All

that can be said here is that the panel acting on this one

would at least provide for the court some of the insights

on hair and discipline of the larger educational community.

However, this writer fails to see how it can be determined

that hair and dress are educational issues. For years

institutions such as Antioch College and Goddard College

have put that argument to rest. This position is also affirmed

by James D. Moore when he stated, "While this writer would

urge that hair regulations bear no rational relationship to

the object of education, he has read over fifty cases in

which someone thought they did."25 If nothing else this

approach could make these issues, which are non—educational

 

25James D. Moore, "In—hair-ent rights and tonsorial

tutelage." 32 Montana Law Review 29“ (1971).
 

. =9 e;
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and perhaps even non-constitutional matters, issues in which

the schools in a democratic society would provide more

flexibility and variety of chaice for students. While

there might not be any authority to prevent school

authorities from establishing certain rules, statuatory in

nature, neither would the profession or the courts give them

the weight and pronouncements of the Judiciary or educational

community. This approach could provide a far greater forum

within the profession of what constitutes education or issues

warranting the attention of educators.

Judicial remedies and Judgments on issues of hair and

dress and freedom of speech have too often been resolved by

appeal to community standards or the belief that

the deviant individual was being protected against physical

harm which might be imposed by the community. While there

appears to be a definite trend away from this thinking it

is pointed out here, to illustrate that the panels suggested

above, might have prevented the fall into such a trap. It,

of course, must also be mentioned that the concept of

community standards is not dead as long as some judges do

not see these issues as constitutional and as evidenced by

the 1973 Supreme Court decision on obscenity.

Turning to Hobson, it will be remembered that it was

affirmed that while constitutional questions were raised

the issues of concern and conflict were over educational

policies. Hence, the panel would have investigated these,

evaluated and suggested alternatives which in a sense is
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what the Superintendent and other educators were doing at

the time of the decision. The process would be little

different from those discussed earlier except that it would

move directly to the educational issues and to remedies,

thereby placing pressure on educators to act according to

the standards of leadership of the profession or to face the

possibility of loss of certification. The issues which this

writer feels would have emerged in this process were mentioned

in Chapter Two. Some examples of such issues were pupil

assignments, teacher assignments and track determination.

One more aspect of these panels is that they would

be large, representative of prevailing philosophies and

thinking and while heavily local would include many out-

siders on an exchange basis. No one would have a monopoly

nor would they be permanent, but would be rotating though

the rotation staggered and according to some established

guidelines pertaining to quotas.

In closing, it is clear that the present alliance

between education and the Judiciary is an uneasy one. The

uneasiness is of the nature and intensity to warrant

investigation of possible alternatives for changes. Some

changes have been suggested here, which this writer asserts,

might improve the situation while maintaining the necessary

rights of individual citizens for litigation and of the

courts on constitutional matters. The process may contribute

to a more successful separation on educational policy from

constitutional issues and will utilize more fully the competency
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of a specialized field. It also demands leadership from

'the profession at the cost of loss of livelihood and of

communities with loss of educators if they refuse to carry

out the law of the land.  
Also, this process includes more intimately a far

greater number of people in their roles as citizens and

professionals in the determination of constitutionality.

Related to this is the fact that this involvement provides

the basis for greater leadership and educational process

 

as well as tolerance in attempting to work out those contro-

versial issues. It is part of the process of the never

ending search for the objective reality identified as

learning or education. The process puts more emphasis on

educational justice and less on winning and the use and

manipulation of power. A process compatible, it seems, with

any definition of education.

In the light of the present situation, this writer

suggests that the judiciary and educators consider some of

these alternatives for enhancing the search for justice and

the development of equal protection under the law

educationally.
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