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ABSTRACT

PRIVATE INFLUENCE AND THE
NATIONAL LABOR RELATIONS BOARD

By

Ronald Carl Heacock

The ability of private interests to influence the
decisions of regulatory agencies has long been a subject of
keen interest. However, studies have focused on commissions
where a single interest dominates the policy space. This
study looks at the National Labor Relations Board, a
commission in which two strong private interests dominate
the policy space.

Conventional wisdom founded on pluralist thought has
long maintained that two opposed interests will balance each
other eliminating the problem of private influence. This
8tudy seeks to explore this balanced state and to further
understand private influence under such conditions.

Three channels of influence utilized by private
interests are investigated in the study - direct influence,
budgetary influence, and appointment influence. These are
the most commonly studied channels when exploring private
influence. In the general case where one private interest
exists the following results prevail. Direct influence is
uUsually considered the most important with groups
controlling information and expertise. Influence exerted
through the appointment of commissioners with policy

Preferences like those of the interest is second. Influence



obtained through the control of the commissions budget is
third.

The study relies heavily on the use of quantitative
data to test hypotheses concerning private influence. Data
on regional level NLRB decisions is employed to test
propositions on direct influence. Data on the NLRB's budget
and workload are employed to test the budget influence. Data
on major board decisions is used to look at appointment
influence.

The findings indicate that private influence does exist
in the balanced environment with both interests using cost
effective channels to further their policy positions.
However, the channels are different in terms of their
importance. Obtaining favorable appointments is the most
important channel with groups lobbying both the President
and the Senate oversight committee. The budget process
becomes a cooperative effort with both groups supporting the
NLRB's budget and forcing the public to pay for the
resolution of conflict between them. Direct influence
appears also to be somewhat important although the findings
are mixed. Some regions where one group is stronger than
another are open to direct influence. However, most regions

are not open to direct influence.



To My Parents

ii



ACKNOWLEDGMENTS

I would like to express my gratitude to the members of
my dissertation guidance committee, Professor Gary Miller,
Professor Jack Knott, and Professor John Aldrich. Their
assistance in the preparation of this dissertation and the
great amount of time they devoted throughout my doctoral
program deserves special thanks.

I would also like to express my thanks to Professor
Richard Block for his assistance with labor law and Harriet
Dhanak whose computer expertise made the work possible.

My wife Carol deserves my special gratitude for her
patience and understanding throughout, and her moral support

along the way.

iii



TABLE OF CONTENTS

List of Tables
List of Figures
Chapter

I. INTRODUCTION
The NLRB - A Deviant Case
Footnotes to Chapter 1

II. REVIEW OF THE REGULATORY LITERATURE
Macro-Theories of Private Influence
Summary of Macro-Level Theories
Influence Channels

Regulatory Appointments
Budgetary Oversight
Direct Influence
Summary
Footnotes to Chapter I1

III. THE NATIONAL LABOR RELATIONS BOARD
History of the NLRB
Current Structure of the NLRB
Macro-Level Theories and the NLRB
Summary
Footnotes to Chapter III

IV. INFLUENCE CBANNELS AND THE NLRB
Direct Influence
Budget
Commission Appointments
Summary
FPootnotes to Chapter 1V

V. RESEARCH DESIGN METHODOLOGY AND DATA
Statistical Methodology
Models
Direct Influence
Budget Process
Commissioner Appointments
Footnotes to Chapter V

iv

Page
vi

vii

157



Vi. RESULTS
Direct Influence
Budget
Commissioner Appointments
NLRB Results
Final Results
Footnotes to Chapter VI

VII. FUTURE CONSIDERATIONS
Footnotes to Chapter VII

APPENDIX A
APPENDIX B
APPENDIX C

BIBLIOGRAPHY

160
160
172
181
192
199
208

210
225

227
229
232
236



LIST OF TABLES

Table Page

III-1 NLRB Workload 1953-1980 70
Vi-1 Percent Pro-Management ULP Rulings

At The Regional Level - 1966 Cases 161
VIi-2 Percent Pro-Management ULP Rulings

At The Regional Level - 1970 Cases 162
VIi-3 Percent Pro-Management ULP Rulings

At The Regional Level - 1974 Cases 163

Vi-4 Percent Pro-Management ULP Rulings

At The Regional Level - 1977 Cases 164
VIi-5 NLRB Regional Level Summary 168
VIi-6 NLRB Budget Model Results 174

vVIi-7 Presidential and Congressional Budgetary
Allocations for the NLRB 180
Vi-8 Commissioner Voting Averages 182

Vi-9 Presidential And Senate Appointment

Influence On NLRB Appointments 185
Vi-10 Appointment Impact Model 188
VII-1 U.S. Union Membership 224

vi



LIST OF FIGURES

Figure Page
Iv-1 Cooperative Budget Model 103
IV-2 Case Decision Model 114
V-1 Ordinal Dependent Variable Error Terms 152

vii



I

INTRODUCTION

The purpose of this dissertation is to explore the
problem of private influence on the National Labor Relations
Board (NLRB) during the post Taft-Hartley era. This period
covers the commission from approximately 1952 to the
present. Specifically, this research will investigate a
number of the nonlegislative channels of influence which
private interests are purported to utilize as a means to
achieve their policy preferences. Nonlegislative refers to
any action other than the passage of statutory legislation.
These influence channels can be divided into two general
categories- direct and indirect. The former refers to
immediate contact between private interests and the
commission, that is through agency hearings, supply of
information, etc. The latter refers to those influences
which flow through the formal political institutions, such
as the Congress and the Presidency. Examples of these are
appointments of commissioners, appropriations, and
oversight.

While this research is concerned primarily with the
question of influence as it relates to the alteration of
agency decision making, and is only secondarily concerned
with the ways in which private influence is used to obtain

legislation which establishes or alters the statutory
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authority of a commission, it is conceptually impossible to
separate the two. Problems of private influence and the
origin and amendment of enabling legislation are important
concerns and they will be addressed. However, this will be
done only for the purpose of establishing the context of the
research. There will be no attempt to resolve these
controversies.

The research design and methodology of this study will
rely heavily on the use of quantitative research techniques
to test empirically the propositions outlined regarding
private influence. The data and measures created from them
upon which the analysis is based will be performance
measures of agency or other institutional decision makers.
Over the last thirty years a number of macro-level theories
have been developed, and numerous studies have been
conducted on the various linkages upon which these theories
are founded. However, these studies have for the most part
relied on impressionistic case studies to verify their
hypotheses. This has led Bernstein, Stigler and others to
call for more quantitatively oriented studies to provide
empirical evidence for the confirmation or rejection of
competing theories and hypotheses)‘ In addition, the
majority of the quantitative studies performed to date have
relied heavily on impact data or attribute data to determine
the degree of private influence. The former is especially
true of the studies performed by economists, the latter by

political scientists and governmental studies. This study
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relies on the use of quantitative data built on measures of
agency or institutional performance.

This research obviously falls within the context of a
large literature on federal regulation. Currently the
subject of federal regulation is generating a tremendous
amount of interest in academic and political circles. The
costs of regulation, the impacts of requlatory programs, as
well as calls for deregulation, are important issues of the
day. This renewed interest and reconsideration of prior
attitudes on regulation has followed a phenomenal period of
growth in federal regqulatory programs. During the decade of
the 1970's Congress enacted one-hundred and thirty
regulatory statutes. Federal budgetary allocations for
regulatory programs increased by over five-hundred percent
in nominal dollars and the number of employees engaged in
regulatory programs ttipled.2 These costs represent only a
fraction of the total costs of regulation for society, for
the bulk of the costs are related to compliance with federal
regulation. It has been estimated that in 1976 alone the
costs of compliance were approximately twenty dollars for
every dollar budgeted for regulatory programs?

The current interest in regulation and the conflicting
positions which arise are by no means a unique phenomenon.
The subject has arisen periodically since the creation of
the Interstate Commerce Commission in 1887. In this period
of almost one-hundred years the study of federal regulation

has been subjected to voluminous treatment by economists,
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political scientists, jurists, journalists, and government
analysts. Despite this massive effort, few if any of the
controversies surrounding federal requlation have been
resolved.

Closely related to the general subject of federal
regulation is the govermental institutional form known as
the independent regulatory commission- the insitutional form
of the NLRB. This is not to say that all federal regulation
is administered by independent commissions, or that all
independent commissions are strictly regulatory in their
missions and functions. Rather, it is to say that the
independent commission form has developed as a major
institutional form in conjunction with federal regulatory
programs., Further, the bulk of the studies on federal
regulation have centered on this institutional form and many
of the questions surrounding federal regulation involve
questions concerning the independent commission.

One controversy surrounding federal regulation, and the
general subject and concern of this dissertation, which is
inextricably intertwined with the subject of independent
commissions, is that of private influence. This subject is
identified by a variety of other labels, such as
constituency influence, industrial influence, capture,
producer protection, and clientele influence to name just a
few. Generally, private influence has come to mean the
ability of a regulated group (usually industry) to achieve

favorable policy outputs from the regulatory commission
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which has jurisdiction over it.

The debate over private influence, especially that of
organized groups, runs deep in American political thought
and in the political ideology of the American public. The
discussion of factions by James Madison in Federalist 10 and
51, and the development of philosophical pluralism
demonstrate the intensity of these views and concerns.
Madison's definition of factions as inherently bad, selfish
and opposed to the interests of the public or community is
present even today.4 President Carter's frequent attacks on
what he termed the special interests echo Madison's
commentary almost two-hundred years later.

The subject of private influence is closely linked to
the independent commissions owing to the promise they
originally held for halting the influence of unwanted
special interests relative to other governmental forms. The
creation and development of the independent regulatory
commission form was strongly legitimized as an institutional
means to eliminate undue private influence in the public
policies of the federal government. The structural features,
organizational placement and statutes of these commissions
were seen by the Progressives, reformers, and classical
public administration scholars as an institutional answer to
powerful economic and partisan political interests.5
Although most of the commissions were created after this
era, the logic of these earlier thinkers lived on in the

minds of those who later created the commissions.6
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First, most of the commissions require that the board
of commissioners be bipartisan. This feature no doubt arises
from the essential distrust of political parties as
exemplified in the writings of the Progressives;7 Second,
the commissions reflect the fundamental Progressive and
classical public administration notion of the
politics/administration dichotomy.i3 The commissions are
institutionally separated from Presidential influence in
that presidents cannot remove commissioners once they are
appointed.

Finally, the independent regulatory commissions
represent the Progressive faith in administration by neutral
experts through an application of the laws of
administration. FPree from political influence and outside
private sector pressures, and in some sense responsive to
public opinion, the commissions with expert knowledge would
be able to pursue the public interest? As McConnell notes:

*In the high tide of Progressivism confidence in

impersonal expertise took on an almost milennial

tone...LaFollette asked rhetorically, How has it

been possible that both the people of Wisconsin

and investors in public utilities have been so

greatly benefited by this regulation? Simpley

because regulation is scientific Herbert Croly

argued, "The administrative commissions only do

right. Just as soon as they go astray the bonds

tighten on them. They derive their authority from

the knowledge, and their peculiar relation to

public opinion."10

Likewise, economists writing during this period saw the
advent of regulation as a means to ensure the social

responsibility of business in the market place. The market

was viewed as "extremely fragile and apt to operate very
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inefficiently."11 Government intervention through regulation
of the economy was designed primarily to protect consumer
interests. In the economics literature this is generally
referred to as the consumer protection hypothesis.12

The widely held public interest conceptions of the
origin and administration of regulation has largely
disappeared. The dominant public interest conception has
been replaced at worst by the juxtaposed position of
capture- the total domination of an agency's policy
preferences, or at best by a high degree of private
influence. The argument is so pervasive in the literature
that one author recently stated that, "No industry offered
the opportunity to be regulated should decline it."13 That
agencies are subject to external influences, especially from
the regulated interests is a given. The debates over private
influence are primarily concerned with the degree, the

origins, the channels of influence and the actors

(variables) involved in the process.

A Deviant Case - The NLRB

Given the plethora of work which has been accomplished
in the area of private influence and the independent
regulatory commission, it is at first surprising that so
little of this work and effort has been directed towards the
NLRB. A recent massive study on federal regulation and the

independent regulatory commissions performed by the Congress
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mentioned the NLRB only in passing.14 This disinterest is
especially true for political scientists. The research
domain in the study of the NLRB has been dominated by two
groups of scholars, lawyers and labor industrial relations
specialists. The only area that has interested political
scientists has been the study of the passage of the primary
labor acts and legislation, and the role of labor and
management groups in this process. Virtually no work has
been directed at influence on the agency proper.

The primary reason for this disinterest other than by
those with a substantive interest in the agency is probably
that the NLRB is considered a deviant case. Unlike other
independent regulatory commissions it has a reputation which
is considered exemplary. It is often mentioned as an example
of a commission that works. Its perceived success in some
sense has relegated it to the position of an uninteresting
organization. The point of interest then becomes the
underlying reasons for this perception.

The deviant case status which has led to such little
notice is that the NLRB is an example of an independent
regulatory commission in which opposing interests exist,
those of management and labor. In this sense, the NLRB is
considered to be in a state of balance or political
equilibrium. According to the traditional notions on private
influence developed by pluralist thought everything should
run smoothly. Therefore, greater interest should be focused

on commissions where this balance does not exist or on those
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which attempt to artificially recreate this natural system
of checks and balances provided by opposing interests.

A second reason for this lack of interest by political
scientists probably relates to the fact that there is no
real question of the public interest to be explored. Grant
McConnell has refered to the labor management policy space
which contains the NLRB as an example of the politics of
autonomy.15 In other words, the general public has little
involvement in the policy space.

However, it is for these very reasons that the NLRB
deserves further study by political scientists and others
concerned with the role of the federal government in labor
management relations in particular, and regulatory
commissions in general. The assumption that the NLRB is in
some sense in a state of balance deserves investigation. For
wvhat do we really know about this perceived state and does
it really exist? Are the channels of private influence which
labor and management groups employ to alter policy decisions
somehow less interesting simply because they may tend to
counter balance one another? Such attitudes are the product
of our assumptions regarding the influence of groups in this
society resulting from a long tradition of pluralist
thought. Should these assumptions prove to be completely
correct, this study would at the least provide further
corroboration for this belief.

There are also a number of other benefits from a study

of this type which will prove useful for the study of the
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common pattern of private influence and the commissions. A
good example of this is the reform literature on the
independent regulatory commissions. In the past ten years a
number of reform proposals have arisen which seek to
eliminate undue private influence by the regulated
industries through the creation of so called public interest
groups. These groups, it has been arqued, will balance the
influence from the regulated industries and protect the
public interest. Recently, the state of Michigan passed
legislation requiring public funding of these types of
groups in the area of utility regulation. Similar proposals
at the federal level also exist under a number of different

16 The result of these reforms may be better

formats.
understood if more is known about this state of balance.

An additional benefit concerns the opportunity this
study presents to investigate the question of private
influence in an environment in which the problem of defining
the public interest does not exist. In other studies the
researcher is forced to make value judgments when defining
the public interest. This must be done in order to determine
the degree to which the commission is meeting its
obligations to serve the public interest. The problems this
poses are obvious. Two researchers investigating the same
commission with identical results can differ completely in
their interpretations based upon their prior definitions of
the public interest. In this study,the opposing interests

are well defined in advance and the problem is alleviated.
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The following section outlines the remaining chapters
of the dissertation and provides a brief description of each

chapter.

CHAPTER Il1. REVIEW OF THE REGULATORY LITERATURE: This
chapter outlines the general literature on private influence
and the regulatory commissions. It describes the theoretical
perspectives which dominate the literature and draws from
its discussion the major factors which enable us to describe
the NLRB. Finally, it reviews the findings which cover the
three channels of private influence to be investigated

within the context of the NLRB.

CHAPTER III. THE NATIONAL LABOR RELATIONS BOARD: This
chapter provides the reader with the history of the NLRB and
provides information on its structure. The reader with a
working knowledge of the commission may want to skip the
first part of the chapter. The second part of the chapter
describes the commission in terms of the major factors
gleaned from the general theories of private influence
outlined in the first chapter. This provides the context for
testing the channels of private influence as they relate to

the NLRB.

CHAPTER IV. INFLUENCE CHANNELS AND THE NATIONAL LABOR
RELATIONS BOARD: This chapter investigates each of the
influence channels within the context of the NLRB. It
develops hypotheses regarding each influence channel and

outlines the models to be tested in the next chapter.
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CHAPTER V. RESEARCH DESIGN METHODOLOGY AND DATA: This
chapter provides information on the research design to be
employed in the dissertation. It operationalizes the models
developed in the previous chapters and outlines the
statistical methodologies to be employed in the testing of
the models. Finally, the data sources employed, and the

methods for gathering the data are considered.

CHAPTER VI. EMPIRICAL RESULTS: This chapter will outline the
results obtained from the statistical tests performed on the
models generated earlier in the dissertation. Each of the
models will be discussed, as well as the overall findings

generated by considering the results as a whole.

CHAPTER VII. FUTURE CONSIDERATIONS: This chapter will
consider the implication of the results obtained in the last
chapter for future study. Simply, what questions should be
considered as a result of our findings. Further, the
problems which occured in this study may require additional

work.

APPENDICIES: This section will contain any pertinent
information which could not be easily integrated into the

text.
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II

REVIEW OF REGULATORY LITERATURE

The literature which deals with the subject of private
influence and the independent regulatory commissions can
best be described as eclectic. In terms of its
accomplishments, the literature is best summarized by Paul
QUirk .

"... the literature on the sources of industry

protection constitutes an embarrassment of riches.

There is a plethora of suggested explanations,

causes, and contributing factors. The reason why

this outpouring does not decisively relieve our

ignorance is that we have very little idea whiih,

if any, of them are true, and to what extent."

The apparent reason for this state of affairs in the
regulatory literature is that numerous experts in various
disciplines, each with their own implicit perspective of the
world, have approached the subject of regulation and written
extensively on it.z What emerges when these strains of
thought are combined is a collage of thought that is nearly
impossible to categorize.

This chapter will first outline the macro-level
theories of private influence. These theories have attempted
to draw meaningful generalizations which apply to all
independent regulatory commissions. Secondly, the factors

which these theories explicate will be considered. Finally,

the non-legislative influence channels will be considered.

15
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MACRO-THEORIES OF PRIVATE INFLUENCE

The theoretical framework most often associated with
private influence and the regulatory commissions is the
capture or life-cycle theory of Marver Bernstein.3 This
theory is essentially a general description of the
developmental process of the regulatory commissions, from
nescency to decay. The cycle is divided into four phases:
gestation, youth, maturity and old age. The life-cycle
describes the "general pattern of evolution more or less
characteristic of all (commissions)."?

Gestation characterizes the period prior to the
establishment of the regulatory commission. It is a period
of social struggle with ensuing legislative action and
bargaining which results in the formulation of legislation
authorizing the commission. The period is characterized as
one of mounting pressure for reform from the general public
and organized public interest groups for the regulatory
form, while those who are the objects of regulation oppose
it. Catalysts such as scandal, economic crisis, etc., can
randomly spark the process. Only after the problem becomes
severe will the legislature take action. However, the
resulting legislation is often vague and incorporates both
the desires of the organized interests as well as those of
public interest groups and general public opinion.

"The statutory mandate lacks clarity. Although it

climaxes a prolonged struggle for reform, the

policy which it establishes rarely provides clear
directions for a new agency...agitation for
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regulation rarely produces a first statute that

goes beyond a compromise between the majority

favoring and the powerful minorities opposing

regulation."5

The remaining three phases of the life-cycle describe
the development and decay of the formal commission. While
the development is broken into three distinct phases, they
collectively describe an incremental process of an agency
which is slowly but steadily captured by its organized
regulated interests. In youth the commission is
characterized as zealous and aggressive. However the
commission finds itself without political support, without
experience and in a hostile environment dominated by strong
organized regulated interests. Maturity is a period of
adjustment to conflict in the environment. The agency
becomes more passive in its enforcement and regulation and
becomes more of a manager of the regulated industry. 0ld age
finds the agency in decline. Finally recognized as a
protector of the industry it faces budgetary cuts from
Congress.

The last three phases of the life-cycle differ from the
first phase in that the conflict has moved from the purely
legislative level to one of bureaucratic conflict and
development. That is, while the legislative battles have
ended, the attempts to control agency policies through
different channels persist. While Bernstein does not provide
a distinct model for the process, he does mention a number

of factors which interact to result in the incremental

process of capture.
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The commission finds itself politically isolated from
the other major institutions in the government. This
isolation makes it dependent on the regulated industry for
survival. The President has been institutionally separated
(as noted earlier) and the Congress reinforces this
isolation by viewing regulatory commissions as agencies of
Congress and not part of the executive branch as is the case
for other bureaucratic institutions. The Congress however
cannot (or will not) provide support for the pursuit of the
public interest. To do so would be to anger the strong
concerted interests of the regulated industries, and this is
obviously politically unwise. That is, to actively oppose
these organized interests would result in political costs
without any corresponding benefits.

The constituency configuration of the regulatory
commission is one of strong organized interests (primarily
the regulated industry) which control channels of
information and monopolize expertise needed by the
commission. Public interests are largely unorganized and
decline after the passage of the commissions enabling
legislation.

Finally, Bernstein includes a number of organization
variables, i.e., internal organization factors, which add to
the process. These include problems with expertise, budgets,
rising workloads, backlogs, and highly judicialized
proceedings. Organizational rigidity results from these

factors and the procedures adopted to deal with them.
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While not offered as complete studies on the subject of
capture, a substantial amount of research in the political
science literature has explored parts of the process as
described by Bernstein. Anthony Downs' work Inside
Bureaucracy, provides a life-cycle for bureaucratic agencies
in general which is similar to and strongly supportive of
Bernstein's theory of capture.6 Studies on Congress and its
relationship to the bureaucracy in general and to the
commissions in particular have likewise provided support for
Bernstein's ideas of political isolation. The Congressional

Study on Requlation, Volume II, Congressional Oversight of

The Requlatory Agencies, argues that there is little public

interest oversight.7 The majority of the oversight relates
specifically to constituency casework for Congressmen. That
is, Congressmen serve the needs of a particular constituent
and not the interest of the general public.

The factors which underlie Bernstein's life-cycle
theory have been extended and developed by other scholars.
Two factors have received special attention. The first is
the constituency pattern and the second is the nature of the
statutory mandate. Sabatier has argued that the rise or
maintenance of other organized groups to protect the public
interest will slow the process of capture.8 This theme will
be developed extensively in the following macro-level
theories.

Other scholars such as Jaffe, Lowi and Sabatier have

placed additional importance on the statutory mandate.? Lowi
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has developed arguments which hinge on this factor and has
called for the rule of law to prevent capture.10 A recent
Congressional study has likewise pursued the theme, this
time focusing on the goals of the commission as defined by
the statute. For example, whereas Bernstein argued for the
combination of policing and promotional functions in an
agency as a natural and effective organizational structure,
the Congressional study has urged that the functions be
separated. This logic is based on the fact that, when
combined, promotional goals always tend to overshadow
policing functions.11

While Bernstein's capture or life-cycle theory has
undergone much criticism, there is a certain intuitive
appeal to the idea of life-cycles. Samuel Huntington, for
example, in his study of the Interstate Commerce Commission
brings a life-cycle argument to bear, citing the dependence

12 Other authors

on external groups as the primary factor.
prior to Bernstein also employed life-cycle arguments,
although their arguments are concerned with the life-cycles
of industries and not of a regulatory commission. See for
example the works of Glaser and Farris and Sampson.13

A number of criticisms regarding the life-cycle theory
on purely theoretical grounds, i.e., the criteria of good
theory, are rather damaging. That is, as a description
perhaps Bernstein's ideas are relatively interesting, but as
a testable theoretical framework they suffer from a number

of deficiencies.14
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First, the theory is far too general and too
descriptive to be testable. For example, Bernstein and
others fail to note the length of each phase or cycle. Any
test of the model must therefore make a number of
assumptions to operationalize the components of the model.
Only one attempt has been made to test the model
empirically, by Meier and Plumlee, and this was done without
much success.l® Second, while Bernstein notes a number of
variables or factors which are supposedly involved in the
process, he fails to explicate the relationships among them.
This results in serious specification problems for the
model, especially with regard to the functional form of the
model.

The second major theoretical framework on private
influence .and the regulatory commissions is the economic
theory of regulation developed by George Stigler.16 Although
originally posited by the Nobel Laureate, it has been
further developed, refined and generalized by Posner,

Jordan, and Peltzman.17

The elegance of this perspective
rests on the essential arguments of supply and demand from
economic theory. Simply stated, the theory argues that there
is a supply and demand for regulation.

According to the economic theory of regulation, there
exists a demand for regqulation in the industry. Government,
it is argued, can provide a supply of regulatory controls or

mechanisms for the industry based on the government's power

to coerce- to authoritatively allocate values, goods and
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resources. Through the power of coercion the government can
confer benefits on the regulated industry and distribute the
costs to the rest of the society. These benefits according
to Stigler are direct government subsidies to the industry,
control of entry into the market, limitation on substitutes,

18 The industry purchases the

and direct price fixing.
original regulation with votes and resources which
democratic politicians require to maintain their hold on
public office. The politicians who compose the government in
the model supply regulation for the industry.

From the economic theory perspective the main conflict
is purely legislative. Once the legislation is passed the
regulation has been effectively purchased. For the
life-cycle theorists, or the public interest perspective the
battle has just begun at the bureaucratic level, and it is
here that capture results.

Control of a policy area at the legislative level by
organized interests is explained by Stigler in the following
manner. Political decisions are universal and infrequent.
Therefore, "The expressions of preferences in voting will be
less precise than expression of preferences in the market
place because many uninformed people will be voting in the

election.'l9

The political system does not require positive
inducements to acquire knowledge about the decisions for the
ordinary voter. The costs of acquiring information are
greater than the benefits for the individual voter, a fact

well supported by the voting behavior literature in
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political science. Organized interests, on the other hand,
do have positive incentives to inform themselves. Therefore,
he argues that "the system is calculated to implement all
strongly felt preferences of minorities but it disregards
the lesser felt preferences of majorities."20

Revisionist historians such as Gabriel Kolko have
argued a line of logic similar to that of the economic

theorists.21

In his study of the Interstate Commerce
Commission (ICC), Kolko argues that the ICC was strongly
supported and manipulated by the railroad industry. The
existence of the ICC was only supported by the strong
railroad interests when they realized it was in their favor
to do so. The argument is diametrically opposed to that
offered by Huntington, although the commission is the same.

"It was business control over politics (and by

business I mean the major economic interests)

rather than political requlation of the economy

that was the significant phenomenon of the

Progressive Era.... The regulation itself was

invariably controlled by the regulated industry,

and directed towards ends they deemed acceptable

or desirable." 22

Peltzman has generalized the model in two ways. First
the model has been generalized beyond just a concern with
regulatory commissions to a concern for all government
institutions and policy areas and private influence.
Secondly, he argues that the regulated industry need not be
the only interest to control regulation. That is,
"regulatory agencies will not exclusively serve a single

economic interest."23 This latter development is important
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for our purposes in that it generalizes the model beyond the
consideration of one single group to a consideration of two
or more organized interests.

The proponents of the economic theory of regulation
have emphasized the use of data which focuses on the impact
of the regulation on the regulated industry or policy area.
Stigler's studies in occupational licensing, transportaton,
and electric utility rates focus on the impacts of the
regulation on the regulated industry, vis-a-vis, those
results which would prevail under the free market structure.24
The preferences of the regulated industry, as noted earlier
consist of price fixing, limit of market entry, subsidies,
and substitute limitations. The public or consumer interest,
for Stigler, is implicitly those policies which would
reproduce the benefits of the free market. Finding that
industries' preferences are met by regulatory policy,
Stigler argues that regulation must have been "acquired and
designed by the industry to operate for its benefit,"2>

Jordan also uses impact data in his analysis, while in
addition incorporating the prior market structure of the
industry into the preference structure of the industry.
However, Jordan and others note that while the impact data
verifies that regulation operates in the favor of the
regulated industry, this in no way invalidates the position
of the public interest hypothesis and its counterpart the

26

capture hypothesis. Both perspectives argue for the

operation of the regulatory agency in favor of the regulated
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industry, the key question is how this state of affairs
comes about. As conducted, the studies do not answer this
key question.

Criticisms of the economic theory of regulation focus
primarily on its rather incomplete analysis of the
institutions of government. Much like Easton's systems
theory, the economic theory constructs a black-box for

government and looks only at inputs and outputs.27

Stigler
merely notes in passing that the regulation desired by the
industry often creates a new actor in the environment, the
regulatory commission. Bureaucrats are in effect seen as
politicians maximizing their ability to obtain re-election.
Government is thus entirely passive in response to demands
from external sources of influence.

One of the primary disagreements between the
life-cycle school and the economic theory of regulation
concerns the origin of the regulatory commissions. For the
economic theorists capture exists from the initial creation
of the commission. That is, the initial legislation is
designed to benefit the regulated industry. Industry does
not oppose the original legislation, as the life-cycle
theory argues. The industry is in fact the primary force
behind the original legislation. Posner goes so far as to
argue that the legislation is symbolic of the public
interest only to satisfy the public, and its true

motivations are hidden between the lines.28
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Jordan provides an excellent analysis of this
difference. The life-cycle theory is essentially a
supplementary hypothesis to the original consumer protection
hypothesis (what has been called here the public interest
perspective). The latter states "that regulation will
protect consumer interests,” while the former argues that
"despite the real purpose of regulation, the regulated
industries have managed to pervert their regulators until
the commission becomes the protector of the 1ndustry.'29
The producer protection hypothesis (what has been called
here the economic theory of regulation) argues that “"the
actual effect of regulation is to increase or sustain the
economic power of an industry.'3°

Bernstein's life-cycle or capture thesis and Stigler's
economic theory of regulation are by far the most widely
known of the macro-level theories. However, a number of
additional macro-level theoretical perspectives have been
developed which advance the ideas of these perspectives.
Unlike the previous theories these are not system-wide
deterministic theories of regulation and private influence.
The term deterministic here refers to the single path of
development which these theories predict for all regulatory
agencies. That is, all regulatory agencies according to
Bernstein should be captured over time. For Stigler, the
ecomonic theory predicts that all regulation is purchased by
the regulated industry from the outset, although as noted

earlier, some developments by others regarding this theory
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do not make this prediction.
These system-wide deterministic theories have been
attacked as being too general and too simplistic. In the
early 1950's Louis Jaffee labeled Bernstein's theory as

pseudo-sopbisticated.31 Others such as James Q. Wilson have

also attacked the general theories of private influence.32
However, two points should be raised in defense of
these earlier theories. First, they appear even today to
cover the predominant mode of regulatory development and
private influence. That is, regardless of their
imperfections, they still provide alternative explanations
for the general case. Secondly, these alternative
explanations explicated a number of factors which are
significant for understanding the regulatory environment.
From them a number of more sophisticated and less
deterministic theories can be developed based on the
variables and processes that they made apparent. These new
theories can then develop alternative paths based on the
presence or absence of these factors, and trace the way in
which these variable values affect the underlying processes.
The following presents a composite of these new
perspectives developed from the prior theories of private
influence and the regulatory commissions, as well as work
accomplished in other studies of private influence and
American bureaucracy. That is, in many ways there has been a
joining of two separate literatures in recent years, the

first concerned with private influence and regulatory
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commissions and the latter concerned with private influence
and the American bureaucracy in general. This latter
theoretical work has led to the development of theories of

33 As it is a vast

subgovernment, policy types, etc.
literature it will not be covered here, however when strains
of it are integrated into our discussion the reader should
be aware that its development did not occur solely within
the context of the question of private influence and
regulatory agencies.

James Q. Wilson presents a cogent analysis of this type
in his article, "The Politics of Regulation.'34 Wilson along
with others builds his analysis on the distribution of costs
and benefits and the concentration of those costs and
benefits in a policy area. While numerous combinations are
possible, Wilson outlines the primary patterns as noted
below.

The perceived costs and benefits of the regulation can
be seen to be widely distributed or narrowly concentrated.
Thus a simple taxonomy can be constructed which is a matrix
of the costs and benefits and their concentration or
dispersion. Wilson considers three of these possibilities
although other authors have added the fourth.3> They are (1)
concentrated benefits - diffused costs, (2) diffused
benefits - concentrated costs, (3) concentrated benefits -
concentrated costs, and (4) diffused benefits - diffused

costs. The last category is not covered by Wilson.
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Regulatory commissions with these different patterns
will have different origins and different patterns of
development. As Wilson notes, the primary pattern which
Stigler considers in his economic theory is one of
concentrated benefits and diffuse costs. As for the
Bernstein argument the logic is somewhat different. Under
the life-cycle hypothesis and notion of capture over time
the regulation was originally designed as one of diffuse
benefits and concentrated costs. However, over time the
commission changes through its policies to one which offers
concentrated benefits and diffuse costs. The regulated
industries have essentially changed the cost and benefit
structure of the agency over time.36

Wilson further argues that the concentration and
dispersion of benefits affects the politics of regulation in
a second way. He argues that groups are more sensitive "to
sudden or significant decreases in their net benefits than

they are to increases in net benefits.'37

Groups with
interests in a particular policy area are therefore likely
to form in response to regulatory legislation. This
propensity would obviously depend on the concentration of
costs and benefits. For example, in the concentrated costs
and concentrated benefits mode the opposition of strong
organized interests would be the likely outcome.

Wilson adds yet another factor to the modern political

environment which goes beyond the simple interest group

explanation and adds even more uncertainty to the regulatory
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environment. This is the area of the mass media and its
affect on the creation of regulatory statutes. As he notes,
"to obtain any regulation at all, it (is) necessary in each
case to get legislators to take the problem seriously, to
forge a winning coalition among legislators with diverse
interests and perceptions, and to overcome the arguments and
influence of opponents.”38

These arguments suggest that even within the described
policy types there is no single and sure path of
development. The macro-level perspective has thus become
highly probabilistic. This is true even when the
concentration of costs and benefits are known as well as the
constituency configuration in terms of organized interests.
A recent paper by Fiorina clearly attests to this fact.
Investigating the question of legislative delegation from
the perspective of a legislator and developing a formal
calculus he notes that:

"the extensive delegations of authority to the

older regulatory agencies suggest that at least in

the beginning legislators were not obviously

ripping off their constituents for the benefit of

the capitalists, but were instead seeking

re-election by benefiting a broad range of

constituents,.®39

The ideas of Wilson, especially his taxonomy, are well
known to political scientists interested in policy areas in
general. The works of Theodore Lowi and his arguments that
policy types determine politics are also well known.40
Lowi's typology of policy types is similar in many ways to

the one outlined by Wilson. Here we refer to Lowi's policy
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types of redistributive, distributive, constituent policy,
etc.4l Additional authors have also pursued this theme, such
as Salisbury and Heinz. Their typology of policy types is
also similar to that of Wilson.42

The development of macro-level theories have thus
become even more probabilistic in their approach. Rather
than arguing a definitive and predictable end they now refer
to general patterns and have begun to recognize a plethora

of intervening environmental and political variables.43

SUMMARY OF MACRO-LEVEL FACTORS

We now turn to a summary of the major factors which can
be gleaned from the macro-level theories. It should be noted
that these factors do not constitute an exhaustive list of
all the points considered by scholars of regulation. The
purpose is to explicate the primary factors which are
important for understanding the NLRB. Further, it should be
noted that it is not the purpose or intent of this study to
build a general theory for regulatory commissions. Rather,
we are interested in these factors as they apply to and
describe the NLRB and provide a context within which
hypotheses concerning private influence patterns can be
developed.

These theories offer five primary factors which are
relevant for our study. These are the constituency

configuration, the statutory guidelines, the process of
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action, the process of development and the primary channels
of influence.

First, the constituency configuration in terms of the
groups involved is highly important. This has been
demonstrated throughout the previous discussion. In each
case a different constituency configuration is linked to a
different probable pattern of development. As Paul Quirk has
noted, "one can hardly doubt the cogency of this line of
analysis, involving the configuration of interests making up
the political environments of regulatory agencies."44

The second important factor which deserves
consideration is the statutory guidelines of a commission.
This factor is not the focus of our study, but rather an
assumption, as we are interested in non-legislative
influence channels. The statutory guidelines determine the
cost-benefits distribution pattern, the organizational
structure of the agency, the goals of the agency and the
means of policy implementation.

The importance of the cost-benefits has been noted in
detail and requires little further discussion. It is closely
related to the constituency configuration and further is a
primary factor in distinguishing the different patterns of
development. Its importance for our purposes will be in
describing the deviant case status of the NLRB.

The statute does more than just determine the
cost-benefit distribution. It also is an extremely important

factor in determining the organizational structure of the
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agency. For example, the independent regulatory agencies
employ a combination of quasi-judicial and quasi-legislative
functions. Those that employ the former are likely to be
different than those that employ the latter as the primary
means of implementing policy.

Another important factor is the goal structure that the
commission receives from the statute. The agency may have a
purely policing function, or a combination of policing and
promotional functions. Sabatier has shown how different
combinations of these goals can lead to different levels of
private influence.%> Also the statute will determine the way
in which the goals are to be implemented by detailing the
enforcement powers of the agency.

The third important factor developed from the prior
theories is the logic of action they provide. The
rationalist perspective made explicit by Stigler and the
economic theorists, and implicit in Bernstein, provides us
with a means of determing how individuals will behave in the
environment. Thus the logic underlying the bargaining and
influence relationships can be understood. Simply stated we
expect individuals to act in their own self-interest as a
general rule, given the numerous constraints offered for
this principle developed in the rationalist literature.46
Actors should weigh the costs and benefits of an action and
act to maximize the benefits based on their perceptions.
This logic when applied to the actors in the environment

helps us understand probable courses of action.
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The final factor concerns the developmental process
specifically developed by Bernstein over time.47 while
rationalism provides a logic of action, to assume that this
is the only process would result in a static model of the
world. The residue of actions at one time should result in a
different environment at a later time. These changes may be
minor or incremental, such as the alterations in the
procedures of an agency, or major structural changes as in
the case of major legislative amendment.

Finally, these theories employ a number of channels of
private influence either explicitly stated or implicitly
ignored. These may be divided into two distinct categories,
legislative and bureaucratic (non-legislative). The
legislative influence channels refer to the ability of
private interests to obtain statutes which are favorable to
their policy preferences. This is an extremely important
channel, and the disagreement over the initial intent of
regulatory statutes clearly separates the public interest
and economic theory interpretation. Likewise, the importance
of including promotional goals or policing goals in the
statute has also be shown. As the importance of this channel
has been clearly demonstrated in earlier discussions we now
turn to the consideration of the bureaucratic channels of

influence.
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INFLUENCE CHANNELS

There are two types of non-legislative or bureaucratic
influence channels, direct and indirect. The former involves
attempts by private interests operating through the formal
political institutions of government to influence the policy
decisions of the regulatory commissions. This category would
involve appointments to the commissions, budgetary
allocations, etc. The latter involves attempts to influence
the agency operating directly on the agency itself. This
would involve attempts to control information required by
the agency, participation at hearings, etc. Bernstein has
spent more time on these channels of influence than other
macro-level theorists, as his theory is highly dependent
upon them. In this section we shall review some of the major
channels of influence developed by the middle level
theorists on private influence. These are the appointments
process, the use of the budget as an oversight mechanism,

and the broad category of direct influence.

REGULATORY APPOINTMENTS

Of all the channels of private influence, the
appointment of regulatory commissioners has received by far
the greatest amount of study. Studies have explored numerous
questions concerning the regulatory appointments process

such as the quality of the appointments, the characteristics
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of the appointees, the post-service employment patterns of
the appointees, and the role of the President and the
Congress in the appointments process.

There are two reasons for this interest. The first
concerns the high positions which these appointees hold.
They make the true high level policy decisions for the
agency, what Stone calls middle level decision making
surpassed in importance only by the enabling statute.48 The
more vague the statute, the more their power should
increase. A second reason for this interest can be traced to
the unique character of appointments to the federal
independent regulatory commissions. Appointees to these
positions unlike other members of the federal executive
establishment cannot be removed at the discretion of the
President. This principle was firmly established by the
Supreme Court in the case of Humphrey's Executor.49 Further
it has been written specifically into a number of the
statutes of independent federal regulatory commissions. In
one sense their protection from arbitrary removal is similar
to that afforded to federal judges, however unlike judges
their appointment is not for life but for a specified term.

A large portion of the literature deals with the
quality of the appointees. This interest goes back to
Herring's studies in the 1930's and it has not waned.”0 A
major study of the quality of federal executives in general
and regulatory commissioners in particular was completed by

Stanley, Mann and Doig just a few years ago.>l In the past
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eight years alone two Congressional committees have
conducted studies of the federal appointment process for the
independent regulatory commissions, one by the Senate
Commerce Committee, and the second by the Senate Committee
on Government Operations (part of a multivolume work on the
independent regulatory commissions).’>2The concern that
underlies these studies and their search for good men to
protect the public interest was best stated by Landis.

"The prime key to the improvement of the

administrative process is the selection of

qualified personnel. Good men can make poor laws

workable; poor men will wreak havoc with good

laws,">3

The studies have shown however that the regulatory
appointments have been made for numerous other reasons,
primarily dictated by political concerns. Expertise and
knowledge of the requlated policy area are not important
criteria as they should be according to the public interest
perspective. Political concerns can mean a number of things,
among them appointment for partisan political reasons, or
due to some clientele influence. In their study of the
appointments process of the Federal Trade Commission and the
Federal Communications Commission, Graham and Kramer note
the following.

"pPartisan political considerations dominate the

selection of regulators to an alarming extent.

Alarming in that other factors such as competence,

experience, (etc.)...are secondary considerations.

Most commission appointments are the result of

well stoked campaigns conducted at the right time

with the right sponsors, and many selections can

be explained in terms of powerful political
connections and little else."54
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Two considerations arise in the study of commissioner
attributes that are of interest to the subject of private
influence channels. The first concerns the way in which the
appointments process is manipulated in order to obtain the
nomination of persons who share the preferences of those in
the regulated industry. The second concerns the ways in
which the appointees once confirmed and sitting on the
commission boards will have their preference structure
altered by private interests. Paul Quirk has labeled these
the pro-industry appointments hypothesis and the industry

55 The former states

jobs incentive hypothesis respectively.
that "individuals selected to fill high regulatory offices
tend to hold policy attitudes on agency issues that support
the regulated industry interests and preferences.">® The
latter states that "regulatory officials have personal
career incentives to favor industry supported policies.">7
Although the latter hypothesis is related to what we term
direct influence we will discuss it briefly in this section.

The results obtained in many studies of these
hypothesis are hard to separate because they conclude that a
combination of the two processes leads to private influence
of high appointees. This is especially true for those who
adopt a public interest perspective and employ attribute
data to confirm their results.

The attribute data related to these hypotheses

concentrates primarily on the employment backgrounds of
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commissioners and the post-employment patterns of
commissioners.>8 The former employed for the pro-industry
appointments hypothesis, and the latter for the industry
jobs incentive hypothesis. In both cases the preferences and
actions of commissioners are inferred based on the attribute
characteristics of the commissioners.

Bernstein, Graham, Kohlmeier, and a major Congressional
study lend credence to the idea of private influence on the
appointments process arguing that industry seeks sound men
who represent their positions.>9 The Congressional study
reports that:

"present commission membership appears to be

top-heavy with members with a disposition towards

the industries subject to regulation"60Q

The appoinments literature on the NLRB has a singular
focus. Here the appointments process is more closely related
to the prior attitudes hypothesis. The study of the
appointments process has been a concern to the labor law
community, many of whom see it as a key problem in the
development of labor relations law. Reforms have been
suggested such as the creation of a labor court with members
appointed for life to alleviate the problem of private
influence on the process. The bulk of the NLRB appointments
literature (Scher, Welborn; and DeLorme, Hill and Wood)
concludes that in the post Taft-BHartley period private
interests have in effect led to the creation of pro-labor
and pro-management boards.6l Further, they argue that

Republican presidents have supported moderately
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pro-management boards, while Democratic presidents have
favored strong labor boards. The general legal writings and
study of NLRB cases also indicate the existence of boards
with a definite pro-labor and pro-management bias.®2 A
number of cases on critical policy areas have been decided
by the board only to be reversed when a new board comes into
being.

However, a closer investigation would indicate that the
results on the issues of private influence are mixed for the
general case. Perhaps part of the reason for this dilemma is
due to the fact that in the general case one must in some
manner determine what the public interest is in order to
determine the degree of private influence. This process has
obvious problems and can lead to varied interpretations.

While the recent federal studies argue in their general
conclusions that the appointments process is open to private
influence, an examination of some of the survey data
included in the report would lead one to the opposite
conclusion. The data clearly indicates that the
commissioners are considered to be "fair and impartial.'63
In a question concerning the responsiveness to consumer
interests (the public interest) or industry interests the
report concluded that "panelists were happy with the amount
of responsiveness"™ and that in the case of the Federal Trade
Commission (FTC) there was too much responsiveness towards

consumer 1nterests.64
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Likewise Paul Quirk's study, which concerns both of the
hypotheses on private influence and the appointees to the
regulatory commissions, indicates that private groups do not
control the appointments process.

"the pre-appointment policy attitudes of our

regulatory officials were least in accord with the

pro-industry incentives hypothesis. Instead of

having generally held attitudes supporting

industry-favored positions, the officials... held

attitudes or positions opposing industry golicies

or held no previous policy inclinations."®>

In summary, there appears to be no single pattern of
industry or private domination of the appointment process.
We now turn to the consideration of the second indirect

influence channel- budgetary oversight.
BUDGETARY OVERSIGHT

Another way in which private interests can have an
impact on the policy preferences of regulatory commissions
is through the oversight functions of the Congress and the
President. Investigations, agency hearings before the
congressional oversight committee and other mechanisms have
been seen as a means for private interests to flex their
muscles through their congressional allies. The Congress has
been chided by scholars and its own investigations for not
employing these oversight mechanisms for the public
interest. Rather, the studies have argued that they are used
to serve the particular interests of individual

constituents.®® Such activities would include obtaining a
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license for a constituent, speeding up a hearing, etc.

Normally, when the oversight functions are employed for
a concerted interest or group interest it is the preliminary
stage for a legislative amendment. As such hearings are
concerned with legislation we will not consider them here
for they are part of the process of legislative influence
and should be considered along with other statutory
guideline factors. This is not to say that all oversight
hearings are part of the legislative amendment process, but
most are either directly or indirectly involved with this
process.

One of the major means of oversight concerns the power
of the purse. The yearly (and sometimes more often) process
where a commission receives its resources to continue
operation for another fiscal year would seem ripe for
private influence. This power has long been deemed crucial
as a method for exerting control over institutions. However,
in the regulatory literature it has received scant notice
and little serious direct attention.®’ Only one direct
empirical study exists which tests the degree to which
private interests use this process to achieve favorable
policy outcomes.b8

Given the ability of private interests to employ their
influence with their Congressional allies in obtaining
legislation or appointments, it follows that the budget
process can and should be used as a means to achieve

favorable policy outcomes. Or at the least, one might expect
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that it could be used in the negative, that is to prevent
unfavorable policies through the elimination of funding.

The bulk of the budgetary literature has not been
concerned with the issue of private influence, especially as
it relates to the regulatory commissions. For the most part,
it has become an area of interest with an independent focus
all its own. This focus has centered on the attainment of
general theories of the budgetary process, the expansion of
agency budgets, budgets as control mechanisms, etc.. The
literature in this area is quite voluminous, with scholars
such as Wildavsky focusing on the theoretical questions of
the bugetary process, and Niskanen focusing on the issue of
budgetary expansion.69

The logic of the argument for the influence of private
interests has been developed by Paul Quirk based on the
implied arguments of others interested in private influence
on the regulatory agencies. As he notes, pro-industry
considerations are the result of two factors- "dependence of
the agency, on having sufficient political support for
survival,® and the fact that the regulatory agency normally
only has one organized supporter in the environment- the
regulated interest. The conclusion he infers from these
factors is that the "regulatory agencies have strong
budgetary incentives to adopt the policies favorable to
industry views and interests."’0

This sentiment is echoed by Wildavsky in his

consideration of the strategies which agencies should pursue
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in the attainment of their budgetary goals. He argues that
an agency should find a client to support its programs, and
serve that client.’l This is not the only strategy, but it
is an important one considering the plethora of agencies and
their programs attempting to achieve funding.

Depending on the validity of the macro-level theories
of private interest presented the most likely way to test
this proposition or seek empirical evidence would be in the
negative. That is, if an agency supports a client with a
particular program there is no way of being certain that it
was the budgetary process that led to this. The most
appropriate way is to find programs to which the regulated
interests are highly or moderately opposed and to see what
happens to the funding in these instances.

This is exactly the contention of Quirk in his study.
When budgetary considerations are noticable they are
directed towards specific programs.72 This is also the
indication that one gets when looking at the budgetary
process of the Wagner Act NLRB. One section of the agency
which raised a good deal of controversy among the opponents
of the agency was the Economic Section. Its funding was
eliminated after just a few short years.’3

In summary, it is clear that there is a lack of
literature on the use of the budgetary process as a channel
of private influence. However, the NLRB provides us with an
excellent opportunity to expand our information on this

potential channel of direct influence. It was important in
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the era before the passage of the Taft-Hartley Act, and we

can now monitor its behavior in the post Taft-Hartley era.

DIRECT INFLUENCE

The role of direct private influence on the regulatory
commissions to obtain policy preferences is well established
and for many it is the essential channel of influence. The
argument can be made that given good commissioners, well
meaning bureaucrats, etc., the decisions they make can still
be pro-industry if the regulated interest controls the
expertise and information surrounding the policy space. As
Kohlmeier states:

*"The men and women who regulate industry in the

public interest deal occasionally with the White

House, frequently with select members of Congress

and constant%x with the executives of regulated

industries.”

Conventional explanations of the importance of direct
influence revolve primarily around the ideas of information
and expertise. Information provided by the regulated private
interest plays an essential role in the development of
policy. This is especially true when one industry dominates
the policy space. Agencies such as the FDA and FTC depend on
the regulated industry for much of the information they
employ in rendering policy decisions. For example, data on

new drugs and the tests which verify them are conducted by

the industry and not by the agency.75 This influence channel
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is further amplified when other conditions are present, such
as complex technological questions where the industry
controls the pool of expertise available. Thus one would
expect that the Atomic Energy Commission (AEC) and its heir
the Nuclear Regulatory Commission (NRC) would be highly
dependent on the regulated industry for information and
expertise.

Other factors are also important and can further
increase the commissions' dependence on the regulated
interest. Mitnick provides a comprehensive list of these
factors such as impactedness of information, information

76 Porter and Sagansky argue that information and

costs, etc.
the costs of obtaining it play a key role in determining
policy outputs in a complex environment. They ask, "is it
(the commission) imprisoned by its dependence on the
regulated industry for life giving cooperation, for the data
it needs to do its job, even though its heart remains true
to the public interest?"’’ That is to say, the role of
information is so important in the policy process that its
control can lead to the implementation of pro-industry
policies even when the commissioners seek the public
interest.

The role of information and expertise in determining
policy ouputs is also enhanced based on certain statutory
considerations. Where the mandate is general and the

discretion open to officials is broad there is a greater

propensity for influence. Lowi has made this argument famous
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with his call for the rule of law and the implementation of
strict policy guidelines.78 Promotional goals contained in
the statute along with policing functions can further cause
the commission to see the goals as conflicting when
information is controlled and properly manipulated by
private interests. The result is that they may be led to
pursue the former in lieu of the latter set of goals.

A recent study on the role of the regulated interests
in the policy formation process has demonstrated the
dominance of their position. In rulemaking proceedings, the
industry is dominant in the process almost without
exception. The report found:

"At agency after agency, participation by the

regulated industry predominates- often

overwhelmingly.....public interest representation
accounts for a very small percentage..... In more

than half of the formal proceedings, there appears

to be no such participation whatsoever, and

virtually none at informal agency hearings.'79

The logic which underlies this process can be found in
the rationalist perspective forwarded by Stigler and other
economic theorists. When it is developed by those
investigating individual or micro-level behavior, such as
Noll and Eckert, the arguments are indeed persuasive.BO
Further, the extent to which direct influence can penetrate
the commissions is extraordinary. The argument is that
assuming rational behavior on the part of the commissioners
and other agency bureaucrats (that is utility maximization)

and a set of preferences; such as status, ease of working

conditions, and expectation of future rewards, a great deal
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of direct private influence can be expected. The mere
existence of a regulated industry and the opportunities it
affords for officials may alone be enough for the industry
to achieve its preferences without any premeditated action
on its part. Eckert has argued that, "An individual seeking
to maximize his lifetime income might regard a regulatory
position as an investment that would yield subsequent
employment in... the regulated industry.'81

This argument was introduced as the post-industry jobs
hypothesis in the earlier section on regulatory
appointments. Quirk found in his study that, "incentives
relating to subsequent industry employment were for the
most part consistently pro-industry among the incentives

studied."82

SUMMARY

In summary it appears as if the most important channel
of private influence according to the general literature is
direct influence. The appointments process appears to be the
next most important channel, and the budget channel appears
to be the least important. We can now turn to a
consideration of these channels within the context of the
NLRB. The NLRB can be understood in terms of the general
theories put forth in the beginning of the literature review
80 as to set the context for our consideration of the

channels of private influence. We will now turn to a
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consideration of the NLRB and the way it can be understood

by these general theories.
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III

THE NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board represents the
deviant case within the set of independent regulatory
commissions. This fact has been noted explicitly by Wilson,
McConnell and other scholars, and admitted implicitly by
others through their ommission of the agency in their
studies of private influence.l The NLRB is the only
commission in which two stong and organized material
interests oppose each other in the policy space of the
commission. In this chapter information on the history and
current structure of the commission will be presented.
Further, those factors which explain the agency as well as
distinguish it from other independent regulatory commissions

will be explored.

HISTORY OF THE NLRB

There are four primary pieces of legislation which
constitute the foundations of the basic labor law, policy
guidelines and jurisdiction of the NLRB. These are the
National Labor Relations Act of 1935 (NLRA), the Labor
Management Relations Act of 1947 (LMRA), the Labor
Management Reporting and Disclosure Act of 1959 (LMRDA) and
the Postal Reorganization Act of 1970 (PRA) 2 The first

56
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three pieces of legislation are commonly referred to by
their sponsor names, the Wagner Act, the Taft-Hartley Act,
and the Landrum-Griffin Act, respectively. A discussion of
these acts in a legalistic fashion alone would provide us
with the current labor law of the United States as it
concerns the NLRB, but such a discussion would be rather
sterile. The order in which these pieces of legislation were
passed (especially the first two) as well as their
historical context is paramount to our understanding of the
development of the NLRB.

The NLRB was established in its present commission form
by the National Labor Relations Act of 1935. Although
referred to as "the first genuinely regulatory federal
statute dealing with relations between labor and capital,'3
it was not the first legislation designed to ameliorate the
differences between labor and management. Since the early
part of the century a number of pieces of federal
legislation as well as executive orders had been drawn up to
address the problem of labor management relations.

One of the first major developments occured in 1918
when President Woodrow Wilson established the National War
Labor Board to settle disputes between labor and management.4
These disputes were interfering with the nation's war
production. At the close of the war Wilson attempted to
continue the work and practices of the War Labor Board
through the National Industrial Conference.> However these

efforts failed when employer groups refused to support the
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principles of the conference.

Although Wilson failed in his attempts to continue the
work of the War Labor Board, the major principle which
guided it was to prove invaluable later in the establishment
of the NLRB and its predecessor agencies. The most important
principle of the War Labor Board concerned the rights of
workers to organize.

"The right of workers to organize in trade unions

and to bargain collectively, through chosen

representatives, is recognized and affirmed. This

right shall not be denied, abridged, or interfered

with by the employers in any manner whatsoever."6

The Railway Labor Act of 1926 as amended in 1934
likewise provided valuable precedence and experience for the
establishment of the NLRB. The primary importance of the act

was the establishment of a board to achieve peaceful

settlement of labor disputes in the transportation 1ndustry.7

With the advent of the great depression in the 1930's
the move to establish boards to reconcile labor management
disputes became an important issue of the day. Two boards
immediately preceded the Wagner Act NLRB, the National Labor
Board and the 'old' National Labor Relations Board which
grew out of the former.8 These boards were charged with the
administration of Section 7a of the National Industrial
Recovery Act (NIRA). Section 7a gave employees the right to
organize, bargain collectively, and select their
representatives without interference. It further prohibited

employers from requiring employees to join company
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controlled unions or refrain from joining a union as a
condition of employment.9 However, in May of 1935 the
Supreme Court invalidated the NIRA in the Schecther Poultry
Case, and with it the labor boards.l0

The passage of the Wagner Act followed closely on the
heels of the invalidation of the NIRA. When the act was
finally passed into law after numerous attempts by Senator
Wagner, and without much Presidential support, it borrowed
much from the experiences of the prior labor boards,
especially the latter two. This is not surprising
considering the fact that Senator Wagner had been the
chairman of the National Labor Board and that members of
this board had helped him draft the act.l1

"almost every provision of the Wagner Act from the

definition of the words "employee" and

"representative” to each of the employer unfair

labor practices, is rooted in the experiences of

these two pre-Wagner boards. The personnel of the

old NLRB played an active role in the writting of

the wWagner Act."12

The passage of the Wagner Act however did not guarantee
the success of the new commission or immediately usher in a
new era in labor management relations. Employer opposition
to the new agency was extreme and the NLRB found it nearly
impossible to operate effectively.l3 The Supreme Court had
overturned a number of other New Deal programs and this was
the hope of the employers again in this instance. Further,
many prominent management lawyers assured employers that the

act was undoubtedly unconstitutional.l4

"bitter opposition to the law made it impossible
for the NLRB to function as Congress
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intended.....until the act was sustained by the

Supreme Court....the act remained essentially

inoperative.®15

In April of 1937 the Supreme Court sustained the
constitutionality of the Wagner Act in the now famous (or
perhaps infamous) case, NLRB vs. Jones Laughlin Steel
Corporation; 301 U.S.1 (1937).1° This five to four decision
was to change the basic nature of labor relations in the
United States.

While the NLRB had borrowed much from the experience of
prior labor boards it was not a carbon copy. The writers of
the act incorporated those factors which they found
valuable, and incorporated changes which experience
suggested were vital. One of the primary changes in the NLRB
relative to the previous labor boards was the establishment
of a government board which ruled on labor cases without
attempting to incorporate direct representatives from labor
and management into the decision making process. Whereas
previous boards consisted of representatives of labor,
management, and government who attempted to reach decisions
through compromise, the new commission was structured in the
fashion of a labor court.l”

The NLRB was modeled overall on another independent
regulatory commission, the Federal Trade Commission. It was
designed as "a quasi-judicial tribunal with defined legal
authority and power to have its orders enforced by court

decree." 18
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The Board (as outlined in Section 3 of the Wagner Act)
consisted of three members with the length of appointment
set at five years. The original appointments were set for
terms of one, three, and five years so as to create a
staggered appointment process. Appointments were to be made
by the President with the advice and consent of the Senate.
Unlike many other independent commissions there was no
bipartisanship requirement concerning the composition of the
Board.l1?

The organizational structure of the NLRB was as
follows.20 The organization consisted of a central office in
Washington, D.C. with a number of regional offices
throughout the United States (as outlined in Section 5). The
Board sat in the main office and supervised the major
organizational subdivisions or sections.

The Litigation Section and the Review Section were both
under the direction of the General Counsel. The former
section prosecuted unfair labor practice cases heard by the
Board. It was further charged with representing the NLRB
before the federal courts. The latter section reviewed cases
for the Board and composed preliminary decisions for their
final consideration.

The Economics Section performed economic analyses and
related research for the Board in the area of labor matters.
The Information Section was charged with maintaining
documentation on the operations of the NLRB and handling

press relations. Finally, the Office of the Executive
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Secretary was charged with the oversight and administration
of the entire agency.

A few years later the Division of Trial Examiners was
established by the Board. As a judicial division it was
separated administratively from the other sections of the
NLRB.

The NLRB under the Wagner Act could truely be said to
be an agency charged with promoting the growth and
development of labor unions in the United States. Section 1
of the act which outlines the purposes and justifications
for the act makes this abundantly clear. The legal
justification for this new role of the federal government is
based on the commerce clause in the U.S. Constitution.
However, the political reason for federal intervention is
clearly based on the inequality of power between the two
opposing forces in this policy area, labor and management.
This is evident upon a reading of the stated purpose of the
act.

"Experience has proved that protection by law of

the right of employees to organize and bargain

collectively safeguards commerce....by restoring

equality of bargaining power between employers and
employees...The inequality of bargaining power

between employees who do not possess full freedom

of association or actual liberty of contract, and

employers who are organized in the corporate of

other forms of ownership association substantially

burdens and affects the flow of commerce..."21l

The NLRB had two primary functions under the Wagner
Act, which remain largely intact today. These were the

settlement of unfair labor practice cases and the settlement

of issues concerning employee representation. The unfair
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labor practices under the Wagner Act are outlined in section
8. All of the unfair labor practices were employer unfair
labor practices. There were no union unfair labor practices
cited. This section of the act deals solely with employer
misconduct.

These employer unfair labor practices cover a wide
number of items.?? Section 8(1) makes it unlawful for
employers to restrain or coerce employees in their rights to
organize, choose representatives and bargain collectively as
outlined in section 7 of the act. Section 8(2) prohibits
company or employer dominated unions. Section 8(3) makes it
unlawful to discriminate in hiring or tenure based on an
employees pursuit of section 7 rights. Section 8(4) provides
protection for employees who testify or bring charges to the
NLRB. And Section 8(5) makes it unlawful for employers to
refuse to bargain with union representatives. The Wagner Act
thus created what may be called a set of "protected
activities®™ for employees, allowing them to pursue their
rights of self-organization without fear of harrasment by
employers or losing their jobs.

Representation issues are covered under section 9 of
the act. The Board attained the general authority to
determine if employees wanted a union to represent them.
This power involves two essential points: first, do the
employees desire representation by a union, and second,

which employees are to be included in the bargaining unit.
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In 1947 the Eightieth Congress began its session and
for the first time in a number of years the Republican Party
gained control of both the Senate and the House of
Representatives. As the Republican Party had been the
supporter of employer interests throughout the life of the
Wagner Act, calls for its repeal began to surface quickly.
The fact that the Wagner Act was in serious jeopardy was
readily apparent when Senator Taft, an ardent opponent of
the wWagner Act NLRB, became chairman of the Labor and Public
Welfare Committee, the Senate oversight committee for the
NLRB. Taft, who was the ranking member on both the Senate
Finance Committee and the Labor and Public Welfare Committee
chose the latter, the less prestigious committee and thus

signaled his intentions which were quickly put into action.?3

After a series of bitter legislative battles and a
Presidential veto the Taft-Hartley Act was passed into law.24
The Taft-Hartley Act amended the Wagner Act in a great many
ways. What follows is a non-exhaustive list of the major
changes brought about by its passage.25

Structurally, the Taft-Hartley Act achieved a number of
important changes. Pirst, the number of Board members was
increased from three to five members. Second, and most
importantly, the General Counsel became an independent
prosecutor no longer under the control of the Board.
Therefore, where the functions of prosecution and

adjudication had been combined under the Wagner Act they
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were now separated.

Another major structural change was the elimination of
the Economics Section. This section had generated a great
deal of debate, with Congress refusing funding at one point
in time. It was argued that this section had caused the
Board to consider non-legal criteria in its adjudication of
cases.

In the area of unfair labor practices a great number of
changes were instituted. While the existing employer unfair
labor practices were retained in the act, a new series of
union unfair labor practices was added to Section 8 of the
act. It became unlawful for labor organizations to restrain
or coerce employees in the pursuit of their Section 7
rights. It also became unlawful for unions to cause
employers to discriminate against employees. The act further
outlawed secondary boycotts, thus isolating all labor
disputes. Finally, Section 8(c) ensured employer free speech
after numerous complaints that employers had been denied
their First Amendment rights under the Wagner Act.

In the area of representation issues a number of
significant changes also took place. First, the treatment of
certain classes of employees was spelled out. Supervisors
were specifically eliminated from the bargaining units, and
guards were to be separated from all other bargaining units.
Professional employees were likewise afforded special

treatment under the new act.
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In addition a new series of election types were added
to the general employee petitioned elections. First,
employers were allowed to petition for elections. Second,
decertification elections enabled employees to oust
incumbant unions. Finally, elections in the area of union
shop arrangements were written into the act.

The overall impact of the Taft-Hartley Act on the NLRB
was immense. In many ways it changed the basic character of
the agency and its role in American society. A number of
employees felt so strongly about the new law that they left
the agency. For while the government had seemed to say to
workers under the Wagner Act "we want you to join unions,"”
under Taft-Hartley the government seemed to say "we don't
care if you join unions or not."

“Taft-Hartley had a profound effect on the NLRB as

an institution. Perhaps the most important change

was pyschological. FProm the outset, the Board has

been charged with promoting unions and collective

bargaining. There were only employer unfair labor

practices under the Wagner Act, and inevitably the

Board's work - however fairly and objectively

performed - was perceived as pro-labor. This

perception was shared by labor, management, and

the Boards own staff. But Taft-Hartley was

unquestionably conceived as a series of restraints

on unions, and in this sense was designed to favor

management. Thus, the Board's job after the

Taft-Hartley Act was passed more nearly in the

middle of the ongoing conflict between labor and

management ... The NLRB had lost its clear

identity as an agency committed solelyzgo

promoting the organization of unions."

Although there were a number of attempts to alter the
NLRA as amended by Taft-Hartley in the mid 1950's these were
unsuccessful. In 1959, the third act affecting the NLRB was

passed, the Landrum-Griffin Act. While this act did not have
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the profound impact that the prior acts had on the NLRB it
did make a number of minor changes worth noting. As
McCulloch and Bornstein observe, "the new legislation made
only relatively minor changes in the fundamental labor laws
erected by the Wagner and Taft-Hartley acts." 27

The legislative process that led to the Landrum-Griffin
Act began as a series of hearings on internal union abuses.
What began as a mild bill to curb these abuses led to the
final act after a series of intricate legislative maneuvers
with management and labor organizations deeply involved.
Unlike the legislative struggles that preceded the passage
of the Taft-BHartley Act, the Landrum-Griffin Act was for the
most part free from bitter legislative struggle.28 wWhen it
finally passed the Congress it had support from labor and
management groups, and the final vote was nearly unanimous.
The final form of the act contains seven titles, six of
which relate to internal union abuses (administered by the
Department of Labor), and the last title which amended the
Taft-Hartley Act.29

The act altered the structure and jurisdiction of the
NLRB in two ways. First, the process for handling
representation cases was altered. Prior to the act only the
Board could make decisions "to determine bargaining units
and direct representation or other kinds of elections."30
The act now allowed the Board to delegate these powers to
the regional directors as the delays in representation cases

had become enormous with an increasing workload. The Board,



68
however did not delegate these responsibilities until 1961.

With regard to jurisdictional issues, the
Landrum-Griffin Act dealt with the "no-mans-land"™ problem
created by court rulings. The Supreme Court ruled that
states were pre-empted from acting in areas of labor dispute
where the NLRB had the power to act. However, the NLRB could
refuse to act, and thus a set of cases existed where no
agency could act. Landrum-Griffin allowed the states to act
in these cases, while at the same time stating that the
Board had to accept those cases it would have taken under
its jurisdictional standards existing in 1959.

The Landrum-Griffin Act also amended some basic
provisions of labor law under the Taft-Hartley Act.31 First,
the act amended Section 9 to allow economic strikers the
right to vote in representation elections. Under
Taft-Hartley replacement workers could vote and economic
strikers could not. Second, it amended Section 8(b) to
strengthen the secondary boycotts provision and outlawed
"hot cargo agreements.” Third, it added a new unfair labor
practice section to detail regulations concerning
recognitional and organizational picketing. Finally, it
allowed pre-hire agreements in the construction industry.

Since the passage of the Landrum-Griffin Act in 1959
the statutory guidelines of the NLRB have remained constant
with one minor exception. In 1970, the Postal Reorganization
Act extended the jurisdiction of the NLRB to cover employees

of the Postal Department.32 If one views the last two acts
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as relatively minor adjustments to the statutory guidelines
of the NLRB, the agency has existed in legislative quiet for

over twenty-five years.

CURRENT STRUCTURE OF THE NLRB

Today the structure of the NLRB remains largely
unchanged from that imposed by the passage of Taft-Hartley
in 1947. while the actual organization chart may change from
time to time the functions have not. With a few minor
exceptions incorporated under the Landrum-Griffin Act, the
procedures have likewise remained fairly constant. The major
change concerns the handling of representation cases by the
regional directors rather than by the board. Bowever, it
should be noted that when the Board delegated these powers
it did so under strict guidelines.33

The NLRB still relies almost exclusively on the
adjudication of cases to establish the basic policy
guidelines of the agency.34 The guidelines are published in
a case history method in the Annual Report by major case
type and policy area. Further, the rulings of the NLRB are
constantly updated in law journals along with the
appropriate federal court rulings. While the Board has used
its rulemaking powers a bit more in recent years it is still
the exception and not the rule.

The workload of the NLRB has increased dramatically in

the last twenty-eight years as shown in Table III-1l. In



PISCAL
YEAR

1953
1955
1957
1958
1960
1961
1963
1964
1965
1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
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Table III-1
NLRB Workload 1953-1980

TOTAL
CASES

14756
13391
13356
16748
21527
22691
25371
27403
28025
28993
30425
30705
31303
33581
37212
41039
41077
42373
44923
49335
53943
53261
54907
57381

ULP
CASES

5460

6171

5506

9260
11357
12132
14166
15620
15800
15933
17040
17816
18651
21038
23770
26852
26487
27726
31253
34509
37828
39652
41259
44063

REP
CASES

9243

7165

7797

7399
10130
10508
11116
11685
11989
12620
12957
12307
12107
12077
12965
13711
14032
14082
13083
14189
14358
12902
12905
12400
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fiscal year 1953 for example the total number of cases filed
stood at 14,756, of which 5,454 were unfair labor practice
cases and 10,247 were representation cases. By 1960 the
total number of cases filed had risen to 21,527, an increase
of about fifty percent. Likewise, the total number of cases
filed in 1970 was 33,581, a fifty percent increase in ten
years. In 1980 the number of cases filed stood at 55,587 an
increase of over sixty percent in ten years. Over the thirty
year period the increase was over five-hundred petcent.35

As noted earlier the NLRB cannot initiate action but
must wait for a petitioner to file charges in an unfair
labor practice case (ULP) or file a petition for
representation. Petitioners may be employers, employees,
unions, etc.. As an example of the adjudicatory procedures

involved, the typical procedure for a ULP case will be

outlined.36

l. To initiate the ULP case procedure a charge must be
filed by the petitioner with one of the regional offices.

2. The charge is investigated by a field examiner who
makes a recommendation to the regional director as to
whether a complaint should be issued or the charge should be
dismissed. If the case is dismissed the decision can be
appealed to the Office of the General Counsel.

3. If a complaint is issued the respondent can settle
the case informally and on numerous occasions an informal
settlement is achieved before the formal complaint is

issued.
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4. If not settled informally a formal hearing is held
before an Administrative Law Judge (ALJ). This is a highly
judicialized proceeding with the General Counsel prosecuting
the charge on behalf of the petitioner. The respondent is
represented by his own counsel. At the end of the hearing
the ALJ reports his finding either dismissing or upholding
the complaint.

5. If any party dissents with the decision the case can
be appealed to the Board. The Board then issues its decision
on the case.

It should be noted that Board orders are not self
enforcing and an order must be obtained from the federal
courts. Likewise, any party may appeal the decision of the
NLRB to the federal courts. It should also be noted that the
litigants are allowed to settle the dispute at any point in
the proceeding.

Only a small portion of the cases filed ever reach the Board
and these are the most important cases. The vast majority
are settled, dismissed or withdrawn in the early part of the
procedure.

Although the procedures are much different there are
also complex and well defined procedures for the handling of
representation issues. A complete guide and explanation of

these may be found in A Guide to Basic Law and Procedures
37

Under the NLRA.
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MACRO-LEVEL THEORIES AND THE NLRB

Based upon the substantive information outlined in the
previous section on the NLRB and the theoretical
perspectives of private influence outlined in the previous
chapter a clearer and theoretically informed description of
the NLRB can be constructed.

First, we have noted that the NLRB represents a deviant
case among the other independent regulatory commissions. The
primary reason for this status is the distribution of the
costs and benefits in the policy space and the related
constituency configuration. A second reason for the deviant
case status concerns the statutes of the commission. Whereas
most regulatory agencies have promotional statutes the NLRB
clearly has a purely policing statute.

Most agencies fall within the diffused costs and
concentrated benefits pattern and are subject to the
pressures of one organized interest. The NLRB, unlike other
regulatory agencies, has a concentrated costs and
concentrated benefits distribution pattern. Its constituency
configuration, to use Wilson's and Olson's logic, is one in
which two well organized material groups oppose one another
in the policy space.38 This constituency configuration makes
the NLRB different from all of the other regulatory
commissions and this logic would seem to be consistent with
all of the macro-level theories in their developed forms.

Bernstein's capture or life-cycle theory may at first seem
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inappropriate, but as it is developed by Sabatier it fits
the deviant case explanation. While Bernstein indicates a
similar pattern of development for all commissions, Sabatier
shows that the presence of a second organized public
interest group can slow the process of capture.39 One can
infer from this that when opposing material interest groups
exist, the process of capture will be changed dramatically,
if not eliminated altogether.4°

Wilson's arguments likewise lend support to this
proposition, and he is one of the few authors who fit the
NLRB into their general model. Whereas most others avoid the
subject of the NLRB, Wilson uses it as the primary case to
provide evidence for his different cost benefit patterns.41

Finally, the economic theory of regulation as
generalized by Peltzman also confirms the notion of the
deviant case. One of Stigler's key arguments concerned the
nature of organized interests, information gathering, and
the electoral process. As Peltzman notes, there may be more
than one organized interest. In the case of two organized
interests the pattern of development is likely to be quite
different as each side gains control or superior amounts of
influence in the 1egislature.42

It should be noted that the constituency configuration
and the cost-benefit distribution pattern of the NLRB can be
found in other regulatory commissions along different

sub-policy dimensions. However, in the case of the NLRB it

dominates the policy space of the entire regulatory
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commission. For example, one might find the Federal
Communications Commission (PCC) faced with this situation
when ruling on issues which impact commercial broadcasting
and cable<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>