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CHAPTER I

THE PROBLEM

Conceptual Framework of the Problem

Public school systems in the United States have

attracted increased scrutiny regarding the end product they

are graduating. The general public consumer has become

aware of the nation's high percentage of functional

illiteracy and low student achievement test scores. Coupled

with this knowledge and the fact that a proportionately

large amount of tax dollars are spent annually on public

education, these consumers are seeking a better return on

their dollar spent.1

Much of this public awareness was first stimulated

by the data produced from studies made by national groups

and scholars in the early 19708 in their attempt to assess

the strengths and weaknesses of the country's public

2 The Kettering Commission, the U.S.educational system.

Office of Education's National Panel on High Schools and

Adolescent Education, the National Association of Secondary

School Principals, the Panel on Youth, President's Science

Advisory Committee, and the Educational Facilities

Laboratories Report represent but a few of the groups that

1



my!

0.

a“

}62

’I



conducted public educational system studies. All of these

studies led to statements calling for sweeping reform and

3 Afterradical alterations in the nation's schools.

performing a three-and-one-half year study in accordance

with a $300,000.00 grant from the Carnegie Corporation,

Charles Silberman stated in a New York Times article which

reviewed his resulting book, Crisis in the Classroom, that

he, “sailed up the shallow creek of American education...

surveyed the landscape and pronounced it joyless, mindless

and barren. '4 Silberman and the above noted groups were

not alone in their disparagement of the structure of

American education as other authors followed suit with

Similar negative pronouncements.5

Despite the fact that billions of dollars are spent

annually on public education, the United States is still

Without a totally literate society. A survey conducted in

1970 and repeated again in 1974, exhibited that the 1974

students, ages 13 and 17, used a simpler vocabulary, wrote

With a short, "primer-like“ style,. and had more incoherent

Paragraphs than their counterparts in schools four years.

earlier.6 In 1977, a similar Congressional survey showed

that 13% of this nation's 17-year-olds were barely able to

read or write.7

The U.S. Navy, due to its advanced technology, now

recluires many of its new recruits to engage in a six-week

Program designated to raise their reading ability to the



sixth grade level.8 Many colleges and universities have

added minimal entrance requirements for freshmen in the

basic skills areas of reading, writing, and mathematics.9

Previously, these schools of higher learning relied heavily

on Scholastic Aptitude Test scores to evaluate incoming

students, but because these scores have steadily declined

since 1963, the need for additional entrance criteria was

necessitated.10

Over the last decade, parent dissatisfaction with

the public school system has been measured by periodic

Gallup Polls.11 These polls consistently reflect the

concern of parents that public schools are not providing

their children with an adequate education. The adequate

education these parents seek lies in the area of basic skill

achievement, particularly in the area of reading.12

A government commission has defined an inadequate

education as one that does not prepare the learner to meet

the daily requirements of existence, which in contemporary

13 In
society include language and mathematical skills.

the area of reading, these necessary skills would equip the

average citizen with the ability to read driving manuals,

income tax directions, and "how-to” instructions for home

and 10b projects. A person not able to read these materials

has been termed a "functional illiterate.“l4



Public awareness of the language and mathematical

skill deficiencies of students and the alleged causal link

with the education provided by public schools, has initiated

multiple reponses by parents, educators and legislators.

One response to the quest for better public education was

the beginning of the ”accountability movement.”

Accountability has been defined as a means of holding an

individual or group responsible for a level of performance

or accomplishment for specific pupils.15 Drawing from

industrial management performance-based methods, proponents

of accountability for educators have promoted the theory

that someone must be held responsible for performing to

agreed upon terms. This movement was supported by groups of

parents, educators and businessmen who found that the direct

Product of industry is easier to define then that of

education, therefore making it difficult to assign definable

areas of accountability in public schools.16

A second response was made by many state

legislatures which enacted competency-based testing in an

attempt to alleviate the large amount of functionally

illiterate students graduating from public high schools.

Their intent was to provide a legislative standard for

school districts and individual students whereby the level

Of skills achievement would be increased. This form of

1e‘liSIative intervention has created a new set of



 

 

challenges, some of which are legal in nature. Merle S.

McClung has stated:

By redirecting educational resources to students

with poorly developed literacy and numeracy

skills, some competency testing programs have

constructive potential to improve student

performance in essential basic skill areas. Many

competency testing programs, however, have been

designed and/or implemented in an inequitable

manner, and are likely to have more negative than

positive effects. Programs that require a student

to pass a minimal competency test as a

prerequisite to a high school diploma, in

particular, have potential for discrimination

against students. Some of these programs may not

only be unfair to students they may be illegal as

well.

A third response to the inadequate education issue

involves parents who have opted to leave the public school

QUestion unanswered and alternatively removed their children

fIrom the public system to enroll them in private schools or

resorted to home instruction. As a result, private

religious schools are burgeoning at the rate of two new

18
Schools a day, and those families involved in home

sczhooling have been estimated to be anywhere from 10,000 to

250,000 in number.19

Because many parents cannot afford to send their

Children to private schools or do not have the time or



inclination to teach their children at home, the search for

alternative means to ensure adequate education in the public

school system continues. For many parents, the cumbersome

machinery of educational administrative decision making and

legislative enactment does not fulfill the immediate need to

upgrade or at least define the present educational system.

In fact, if these procedures could be expedited so as to

reflect immediate results, they would still only be

Prospective in nature and would not make "whole" the

students who have already been injured by alleged public

8<=hool academic negligence.20

Therefore, some parents have elected a fourth

reSponse by asking the judiciary to answer the adequate

education question. Justice Thurgood Marshall has stated

that sooner or later "the greater tides and currents which

erigulf the rest of men do not turn aside in their course and

21 Certainly a quest for adequatePass judges by."

education could today be categorized as one of the ”great

tides and currents." As Belle Lind Gordon points out:

".mfinally responsibility for determining the validity of

State educational standards and school board rules must lie

with the courts if only for the reason that no other

I 2

recourse exists. '2



Judicial Review

The judiciary was first confronted with the

controversy of whether the public school system had a duty

to provide adequate educational instruction in the seminal

case of Peter W. v. San Francisco Unified School

District.23 At age 18, after graduating from San

Francisco's Gallileo Public High School in June, 1972, it

was determined by reading specialists that Peter W. was

functionally illiterate and could not read materials above

24 Peter W. brought a negligencethe fifth grade level.

a<=tion for failure of the school district to provide

adequate instruction. The gravamen of the complaint was

that Peter W. had been permitted to graduate from high

School despite the fact that he could not read at the

California statutorily required eighth grade level. He

alleged that this reading deficiency was injuriously caused

by the negligent failure of the school district to teach him

to read.25 The court dismissed this suit holding that a

negligence action for failure to provide an adequate

education would not be recognized against the public school

System and that the failure of educational achievement could

not be acknowledged as an injury within the existing

Parameters of tort law.”

Other cases of first impression with fact patterns

Similar to that of Peter W. have subsequently been brought

 



in various states for negligence based on failure to provide

adequate instruction. In an effort to establish this form

of negligence as a recognized theory of tort law supporting

its own cause of action, attorneys for the subsequent

plaintiffs have instituted the term "educational

malpractice." These cases have also been dismissed for lack

of sufficiently alleged facts, and educational malpractice

has failed to be established as a legally recognizable cause

Of action.27

Statement of the Problem

Although the courts have refused to intervene in

this area of education, the fact remains that there is a

Class of victims who have failed to learn and have been left

Without remedy.28 Consequently, parents and students will

c-‘-ontinue to seek an answer to the question regarding

adequate education in the public school system. Because no

Other viable alternative has emerged in this area, there is

every indication that further litigation will occur.29

Although courts have consistently rejected a cause

0f action for educational malpractice, hopeful plaintiffs

Continue to plead this theory. Parents, students and

educators need to be mindful that there is a strong caveat

emanating from these cases. Though courts have resisted the

temptation to become involved in this area of education,

they have not ruled out the possibility should the need



become great enough. If that situation should arise, a new

area of tort law will be born. As Arlene Patterson has

conjectured:

Lawsuits tend to be epidemic: the more the public

reads about them the more the right to sue will be

directed against the educator...there seems little

doubt that somewhere there is a suit that can and

will be won by an academically injured student.30

The potential for such a successful suit was the focus of

thi 8 study.

Purpose of the Study

The purpose of this study was to determine the

POtential for legal recognition of a cause of action for

educational malpractice based on traditional negligence

tileory. Specific court cases were analyzed to generate the

c"-lrrent standards by which courts have rejected recognition

of this cause of action. These rejection standards are

those to which all future arguments must be directed in

Order for an educational malpractice suit to become

Successful. Legal arguments were examined that purport to

dismiss or substantiate the validity of these standards.

From this examination, conclusions and implications were

1made regarding the potential success of this new cause of

aetion.
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Significance of the Study

As a result of the educational malpractice actions

brought during the last decade based on negligence which

have alleged failure to provide adequate education, a need

prevails for attorneys, educators and consumers to

understand clearly the results and future ramifications of

this area of litigation.

Although no cause of action has been legally

recognized to date, attorneys must be able to give

Preventative legal advisement to educational clients in

Order to avoid a successful suit. Also, an awareness of the

Present judicial standards for rejection of this cause of

action and an understanding of arguments that could

Potentially overcome the existing standards would enable

School board attorneys to prepare defenses against similarly

Situated plaintiffs.

School boards may favorably react to the results of

this study by re-evaluating their current standards,

procedures and practices. Their institution of preventative

measures will both strengthen the present instructional

system and clarify for teachers proper standards and

procedures to which they must reasonably adhere, thus

enhancing optimal teaching and providing freedom from

negligence liability. Such precautions could save needless
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dollars spent on costly litigation and excessive liability

insurance premiums.

As a result of becoming aware of legally recognized

teaching standards, teachers of reading and the institutions

of higher learning that prepare them to teach could respond

with improved methods and procedures for teaching students

to read. It may also cause some prospective teachers to

reassess their reasons for entering a profession that may

expose them to scrutiny under a legal duty to provide

adequate education.

If attorneys and educators react positively to this

Study, their actions may be reflected by an improved

national literacy rate, which in turn may increase

productivity for all public consumers.

Procedures and Methodology

Data for this study was gathered by an historical

analysis of current documents that pertain to educational

malpractice. Information thus acquired formed the basis for

predictive results.

Step One

A research of available literature was made to

determine the scope of material in the area of educational

malpractice. This literature was then examined under
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selected topics to prepare a foundation for a narrower study

which involved only educational malpractice as a potential

cause of action based on traditional negligence theory.

Step Two

Legal literature was searched to develop an

understanding of the evolution of tort law, traditional

negligence theory and professional malpractice as it has

been recognized. Court cases which have prevented the

recognition of a new tort cause of action for educational

malpractice were examined to extract the judicial holdings

and rationale. These holdings and rationale were then

Combined to formulate an inclusive set of rejection

Standards.

fiep Three

Legal and educational literature was then searched

to identify legal arguments, circumstances, occurrences and

barriers raised by noted scholars that purport to either

permit or preclude a successful attack on the rejection

standards utilizing varied forms of negligence theory.

These findings were then summarized, conclusions and

implications extrapolated, and recommendations for further

study promulgated.
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Research was completed using the facilities of the

Tulsa City-County Library and the O.W. Coburn School of Law

Library with searches made using the following resources

categorized under general, educational and legal.

General - Topical methods were used to search The

Reader's Guide to Periodical Literature and Books in Print.
 

Educational - The Educational Resources Information

Center (ERIC) data base was researched by entering the

descriptors: educational malpractice, negligence, reading

ability, reading achievement, functional literacy,

Performance criteria, and educational accountability.

Tepical methods were used to also search Dissertation
 

fistracts, Educational Index and Com-Catalog.

Legal - Topical methods were used to search

Surrent Law Index, Index to Legal Periodicals, REE!

Ilestlaw, Legal Resource Index, Black's Law Dictionary, Words

3nd Phrases, American Law Reports, American Jurisprudence
 

go, Corpus Juris Secondum and the American Digest System.

The West Key number system was used to identify the

body of court cases that pertain to the educational

malpractice issues in point. Beginning with the American

Qigest System, the key numbers were applied to trace issues

that could be commonly shared with similar court cases.

After locating an appropriate appellate legal case and

reviewing it in the National Reporter System, the Shepard's
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Citations were searched in order to determine other cases

that parallel, expand, redefine or reject the central issues

of this study. The case study method was applied to these

cases to develop the historical evolution of this body of

law. Selected cases were analyzed by looking at the

comparative allegations, facts, issues of law, holdings and

rationale of each case.

Limitations and Scope of the Study

1. This study was limited to reported court cases

and ascertainable non-reported court cases asserting

allegations that purpose to maintain a cause of action for

educational malpractice based on traditional negligence tort

theory. Since Peter W. was brought in 1972, approximately

14 other similar cases have followed, seven of which have

been reported in the National Reporter System.

2. Data compilation was determined from references

t0 educational malpractice in literature and research

Originating from 1968 to 1984. Prior to this time period,_

references to educational malpractice are virtually

nonexistent.

3. Application of the literature and research

referenced was limited to academic negligence involving

n“final students (those who fail to qualify under federal,

state, or local regulations for special placement or
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services) in grades K-12 of the public schools in the United

States.

4. The study is predictive in nature based upon

existing judicial opinions and the observations made by

legal and educational authorities.

5. The results of this study have universal

jJnEXIications for all public school students and educators in

our country because of the common law principles utilized

vv11113h are the inherent basis for the American justice

system.

Definition of Terms

For the purposes of this study, the following terms

Were defined based on universally accepted common law

Principles as primarily obtained from Black's Law

Lipt ionary.

1. Cause of action. A situation or state of

facts which would entitle a party to sustain

an action and give him a right to seek a

judicial remedy in his behalf; the right

which a party has to institute a judicial

proceeding.

2. Common law. As distinguished from law created

by the enactment of the legislatures, the

common law comprises the body of those

principles and rules of action, relating to

the government and security of persons and

property, which derive their authority solely

from usages and customs of immemorial

antiquity, or from the judgments and decrees

of the courts.
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ll.

12.

16

Defendant. The person defending or denying:

the party against whom relief or recovery is

sought in an action or suit.

Educational malpractice. For the unique

purposes of this study only, 'educational

malpractice' will represent professional

misconduct or unreasonable lack of skill or

fidelity in professional or fiduciary duties

relating to areas of student instruction,

placement, and reporting.

First impression. First presentation of an

entirely novel question of law to a court for

examination or decision.

 

Governmental immunity. The federal, state and

local governments are not- amendable to

actions in tort except in cases in which they

have consented to be sued.

Malfeasance. A wrongful act which the actor

has no legal right to do, or any wrongful

conduct which affects, interrupts, or

interferes with performance of official duty.

Malpractice. Professional misconduct or

unreasonable lack of skill. It is any

professional misconduct, unreasonable lack of

skill or fidelity in professional or

fiduciary duties.

Misfeasance. The improper performance of

some act which an educator may lawfully do,

i.e., improper usage of instructional

techniques, misplacement of students.

Misrepresentation. Any manifestation by

words or other conduct by one person to

another that, under the circumstances,

amounts to an assertion not in accordance

with the facts.

Negligence. That legal delinquency which

results whenever a man fails to exhibit the

care which he ought to exhibit whether it be

slight, ordinary, or great.

Nonfeasance. Nonperformance of some act

which ought to be performed: omission to

perform a required duty.



13.

14.

15.

16.

17.

18.

19.

20.

21.

17

Plaintiff. A person who brings an action; a

person who seeks remedial relief for an

injury to rights.

Prima facie evidence. Evidence which, if

unexplained or uncontradicted, is sufficient

to sustain a judgment in favor of the issue

which it supports, but which may be

contradicted by other evidence.

Privity of contract. That connection or

relationship which exists between two or more

contracting parties who have a legally

recognizable mutual interest.

Public policy. That principle of the law

which holds that no subject can lawfully do

that which has a tendency to be injurious to

the public or against the public good.

Qgestion of fact. An issue involving the

resolution of a factual dispute and hence

within the province of the jury in contrast

to a question of law.

Question of law. An issue which involves the

application of a law and hence within the

province of the judge and not the jury.

Seminal. Pertaining to an original case to

be reviewed by a court concerning a cause of

action or issues that have never previously

been reviewed in such a legal context.

Stare decisis. A doctrine that, when a court

has once laid down a principle of law as

applicable to a certain set of facts, it will

adhere to that principle, and apply it to all

future cases, where facts are substantially

the same.

 

Tort. A private or civil wrong or injury,

other than breach of contract, for which the

court will provide a remedy in the form of an

action for damages. There must always be a

violation of some duty owing to the

plaintiff, and generally such duty must arise

by operation of law and not by mere agreement

of the parties.
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22. Traditional negligence. That theory of

negligence which has historically evolved

based on common law principles.

Organization of the Study

"Chapter I: The Problem" contains the conceptual

framework of the problem, statement of the problem, purpose

of the study, significance of the study, procedures and

methodology, definition of terms, and organization of the

study.

"Chapter II: Review of Research and Literature"

contains a selected review of references that are

categorized in three sections pertaining to historical

evolution of educational malpractice, preventative measures,

and alternative legal theories.

"Chapter III: The Tort of Educational Malpractice:

TOT-'t Law, Public Policy and The Court's Reaction” analyzes

the development of tort law, traditional negligence theory,

the elements of professional malpractice, the development of

ed“cational malpractice, and determines the present

rejection standards opined by the judiciary regarding the

Cause of action for educational malpractice.

”Chapter IV: Analysis of Rejection Standards"

reviews the multiple arguments propounded by legal and

educational authorities that may either permit or preclude

the first successful recognition of a cause of action for

e

ducational malpractice.
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"Chapter V: Summary, Conclusions and Implications"

summarizes the set of rejection standards and arguments that

may overcome these standards and the apparent obstacles to

these arguments, draws conclusions and implications,

predicts the potential for future legal recognition of

educational malpractice, and recommends further areas of

study.
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CHAPTER II

REVIEW OF RESEARCH AND LITERATURE

This study was conducted to determine the potential

for legal recognition of a successful cause of action for

educational malpractice based on traditional negligence

theory. At this time, the law is greatly unsettled in the

area. Educational malpractice exists only as it has been

defined by educational and legal scholars as a result of

unsuccessful court cases brought by plaintiffs alleging

academic injury. These unsuccessful court cases have

generated a plethora of research and literature, the review

of which provides the background for the purpose of this

study. In this chapter the literature is arranged and

diacussed under the following topics: (1) historical

eVolution of educational malpractice, (2) preventative

u"'easures, and (3) alternative legal theories.

Historical Evolution of Educational Malpractice

The decade of the 19703 witnessed the initiation of

educational malpractice as a new legal concern for

e'iiucators. Two key factors paved the way for the first

educational malpractice suit to be filed and provided the

imPetus for legal and educational scholars to consider the

23
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ramifications of this new potential tort area: the

abrogation of governmental immunity and the concern of

American society with the adequacy of the education provided

by public schools.1 The demise of governmental inununity

in the mid-19605 with the advent of the federal and state

Tort Claims Acts meant that a governmental entity, such as

the public schools, would be responsible for its civil

wrongs and those of its employees. Governmental immunity,

as was noted by Vacca,2 Abel3 and an article in The

American Journal of Trial Advocacy,4 had been a major

Obstacle in the consideration of legal action for

Educational malpractice.

The concern of American society with the product its

Public schools were producing was the second catalyst which

Precipitated development of the new tort action. The

5 6
Allie rican Journal of Trial Advocacy, Klein, and

Miller7 reported that dissatisfaction with America's

Public schools was at an all time high, with students

realizing that a high school diploma not only did not

gnarantee a job, but also did not guarantee an adequate

1eVel of basic skills achievement.8

In 1970, Stuart Sandow, the Executive Director of

the National Committee for Citizens in Education, wrote an

article on educational fraud in which he hypothesized a suit

t3":Ought by a high school graduate who could only function at

a Second grade reading level. Sandow suggested three
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approaches and five possible defenses for such a case and

then submitted the hypothetical to a select jury of 200

respondents which included attorneys in private practice,

state school officials, federal and state legislators, deans

of law schools, and legal counsels for public and private

agencies. A clear majority not only found for the

plaintiff, but 80% of the jurors who responded predicted

that such a case would actually arise with a successful

result within five years.9

Sandow's study appeared prophetic whenm was

brought in 1972. The student plaintiff, a high school

graduate, reading on only a fifth grade level, sued the San

Francisco Unified School District which had been responsible

for his education. He asserted that after 12 years of

re91.1:lar attendance, he remained functionally illiterate.

Dall’tages of one million dollars were pleaded,_ and the

Plaintiff claimed that as a result of the acts and omissions

of the defendants, he had been deprived of an education

which included the basic skills of reading and writing. The

le<3a1 theories for the liability alleged in peter w. were

baeed on traditional negligence, misrepresentation, and

breach of statutory duties. Although the California Court

of Appeals dismissed this case in 1976 for lack of a

recOgnizable legal cause of action, Peter W., without ever

In

entioning educational malpractice, establ ished the
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framework on which subsequent educational malpractice cases

Following Peter W., similar cases of
have been based."lo

first impression were brought in Washington (Fisher, 1977)

and in New York (Donohue, 1978) which also contained

allegations of educational malpractice asserting negligent

instruction. In 1978, Hoffman, a New York case alleging

negligent diagnosis and placement and not negligent

instruction, was also labeled by the Court as an educational

malpractice case, thus expanding the previous definition.

Hoffman alleged that he had failed to achieve necessary

basic skills due to a negligent diagnosis which resulted in

inappropriate placement into special education classes for

all'llczpst his entire duration in public school. Following

.Hoffman, were cases in Alaska (Fairbanks North Star, 1981)

and Maryland (Hunter, 1981) which alleged educational

malpractice asserting negligent diagnosis, placement and

instruction.

The above cited cases were all dismissed by the

cOllrts premised upon public policy factors, with the

resulting consequence that no cause of action for.

educational malpractice has ever been recognized. Several

11 12 Braverman,13 andauthors such as Woods, Cohen,

GOrdonl4 have responded to these cases by tracing the

historical evolution of this potential new area of tort law.



27

One thrust of the resulting research and literature

traced the historical development of school litigation up to

and including educational malpractice. Rabold studied

reported cases from 1950 through 1976 which dealt with

negligent instruction, failure to prescribe and provide

necessary remediation, failure to help the student achieve

the minimal level of academic proficiency and inappropriate

Educational placement.15 Another study made by Silk built

a developmental hierarchy of negligence cases in education.

Silk began with early negligence cases in areas of safety

and physical injury, and then progressed historically to

areas of supervision, counseling and testing. From this

analysis there was then projected another hierarchial level

of litigation that alleged negligent instruction of basic

skills. The observation was made that the last level does

“0t yet exist, although educators should be on notice that

16
this area could be successful in the near future.

Strickland17 and Connors18 have authored books covering

the entire area of potential tort liability for teachers in

the classroom. Sections of their works refer to possible

1 iability for educational malpractice and suggest

pr: eVentative measures for teachers.

Although a precise legal definition of educational

m

a1Practice has neither been codified nor articulated by any

0

f the courts, this has not hindered authors from composing
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their own. Harris and Carter define it as:

...alleged professional negligence or a situation

in which services rendered by a person or agency

for the benefit of another, are considered less

than what is generally expected of a person in

that position, much like that sometimes charged

against medical doctors.19

Patterson chose to define educational malpractice as, "an

intentional or negligent act or failure to act which

Constitutes a breach of duty to properly educate or place a

"20
Student which results in injury to that student. Klein

adopts a definition for educational malpractice from

language in Peter W.:

the failure to demonstrate the skill and knowledge

of a reasonable educator under similar

circumstances,... [and further states that] an

educational malpractice claim is intended to

redress the injuries suffered by serious students -

those who have made bonafide efforts to meet the

demands of the course work and the expectation of

school officials, who have been led by annual

promotions and graduation to believe that they

have, in fact, performed in a satisfactory manner,

and who have discovered that they are~ grossly

undereducated according to the demands of a

contemporary society.21

N .

otwlthstanding the fact that the term educational

m

alpractice has neither been defined legally nor precisely

b

y Scholars, Wallison contends that the term educational

ma
lpractice has been so misused that it appears to have
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become a generic term describing any plaintiff's questioning

of a public school's administrative decisions.22

Educational accountability theory and the

malpractice literature of other professions have been cited

by both authors and researchers as the two sources from

which educational malpractice theory has been developed.

Darnell reviewed the related literature and determined that

there was a direct relationship between the educational

accountability movement and citizen interest displayed in

the area of educational malpractice.23 Engh talks about

the enactment of minimum competency legislation and

discusses the relationship between minimum competency and

the theories supporting educational imalpractice.”

Var :ious references to accountability and minimum competency

and their effect on the development of educational

malpractice were also made by Klein,25 McClung,26

Harris,” Lessinger,28 and Hentoffzg.

The malpractice literature of other professions

readily lends itself to the development of educational

malpractice theory. Sepler studied the growth of medical

and legal malpractice litigation and compared it with

educational malpractice. He makes the observation that

educational malpractice is growing at the same rate as

ruedical and legal malpractice and that educators should be

wary in the future.30 Cohen,31 Elson,32 and Tracy33

31 so see the developmental process of negligence in
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education as similar to that in medicine. Courts first

allowed recovery for physical injuries under medical

malpractice and later recognized mental injuries with the

advent of psychiatric malpractice. Some authors point out

that courts have recognized negligent supervision by

teachers which has resulted in physical injury and predict

that the next step will be the recognition of mental injury

for negligent instruction. Lynch, presenting a contrasting

Opinion, asserts that he feels that medical malpractice is

not a good model for education because it deals with

individuals, whereas education usually deals with a

gr<>l1p.3‘l Connors}:5 Abel,36 Gordon” and Jerry38

a18c: mention the effect of other professional malpractice

literature on the field of education.

Most authors predict that the field of education

will soon recognize a cause of action for malpractice, and

therefore caution educators to develop appropriate

Preventative measures. Pabian emphasizes the pressure for

Bush recognition by pointing out that, "educators are the

last of the professional groups to face malpractice."39

Preventative Measures

In response to the threat of legal action for

ed“Cational malpractice revealed in Peter W., many authors

11 .
aVe subsequently written articles that prescribe
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preventative measures for teachers and schools. This

literature, written mostly by educators, discusses

strategies that teachers and school districts can implement

to avoid litigation.

Patterson, whose research leads the major

contributors in the area of preventative measures, states:

If malpractice suits have the effect on educators

that they have had on other professions, and there

is much evidence that this may very well be so,

the choices for educators become limited. They

can sit by and wait for a more sophisticated

plaintiff to appear and win his suit or educators

can accept the message of the courts thusfar,

renew their faith in themselves as being the best

authorities on education and make some changes

that will eliminate many of education's bad

practices.4o

Patterson suggests that educators should first take the

itlitiative and define good educational practices. They then

81iould closely analyze actual practices, with a special

emPhasis on those which tend to be suit producing

activities. Finally, it must be determined what, if any,

imPediments exist within the law or elsewhere that preclude

changing these practices. Patterson enumerates various

"guidelines for avoidance" of liability for academic

heQligence which were generated from an analysis of court

d'§‘-<=J'.sions, the laws of the State of Florida, and
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recommendations made by professionals to improve

professional practices. Patterson also adapts suggestions

from many experts in the areas of law and medicine who have

published materials for those wishing to avoid malpractice

in their respective professions.41

Epley's study affirms Patterson's recommendation

that standards be created by educational professionals which

COrrect inappropriate teacher practices. He further makes

tlie observation that teachers are not aware of the high

expectations parents and students have concerning their

pr Qfessional services. Epley believes that the discrepancy

be tween these expectations and a teacher's realistic view of

whét can be accomplished, has been a major cause of

mi eunderstanding between teachers and parents.42

Silk, in addition to working with hierarchies of

1‘ itigation, examines teacher competency. She mentions that

tl'le methods and procedures of teacher hiring and evaluation

8lrl<>uld be improved so that only the most qualified and

3killful educators are allowed to teach. Teachers should

e1 80 be made aware of their potential tort liability in all

ar eas of the educational process. Silk cites the imbalance

t)Q‘tween theory and practice prevalent in teacher preparation

D): Ograms in the nation's educational institutions and the

“$96 to graduate teachers who are skilled in both pedagogy

a

“6 subject matter. Finally, she encourages state and local
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education boards to clearly and specifically state the

objectives of educational programs, because ambiguous

statutory language is a bar to professionalism.43

Rabold's study furnishes observations for educators

in the area of civil rights. School districts, their

Officers and their agents can and will be held liable in

civil rights actions which charge deprivation of rights,

Pr ivileges and immunities under the Civil Rights Act of 1871

or other federal laws. To avoid liability, Rabold advises

ttlat the planning and financing of programs should be done

in a manner which avoids charges of discrimination by any

9r cup of students with regard to unequal funding, assignment

or privilege. Such planning should be based on the

uh derlying premise that education is a right guaranteed to

a1 :1 children and that it is protected by federal laws such

'33 the Civil Rights Act of 1871.“

Rabold also sees implications for educators stemming

from judicial rulings which require school districts to

provide equal educational opportunities for all students,

regardless of their handicaps. As a result of these

rulings, courts may cause school districts to make efforts

t9 remediate all the academic deficiencies of students. To

It‘3ihimize potential liability, school districts and teachers

aklculd: (1) ascertain the student's most effective learning

‘37 le - (2) diagnose academic achievement , remediate
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weaknesses and keep accurate records of remediation; and,

(3) frequently review, evaluate and reassign students based

on educational needs, using due process procedures when

appropriate. Finally, Rabold cautions against continuing

the practice of "social promotion" in the public schools.

Progress, or lack of it, must be accurately reported to the

Parents to avoid charges of fraud.45

Branson's study illustrates the value of nurturing

the lines of communication between teachers and parents.

Accurate recordkeeping by the teachers, as well as regular

reviews of each student's academic progress, is suggested.

she mentions the utility of competency testing and

chommends a legal forum whereby teachers can keep abreast

of the latest legislative, administrative and legal news and

its effect upon them personally and as a school

a i strict.46

Vacca addresses the subject of teacher negligence

and the duty to avoid it. His article goes beyond analyzing

the usual legal ramifications and discusses an educator's

e":liical and moral obligation to perform in a non-negligent

Infirmer.47 In the same spirit of concern for student

Gevelopment, Dunn, Dunn, and Price exhort educators to

anelOp "diagnostic tools" to determine "how the student

b’Qst learns." These 'tools" will maximize a student's

3L
earning potential, and create a solid defense to an

QGlaoational malpractice action.48
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Connors' work was written to inform educators about

the complexities of educational tort law. He includes a

discussion of malpractice insurance as a possible safeguard

for educators presenting both advantages and disadvantages.

He concludes with the caveat that such insurance while

Shifting the economic risk to the insurer may encourage

aggrieved plaintiffs to sue in view of the larger recovery

insurance would provide.49

An article by Kurker-Stewart and Carter focuses on

sP-ecific federal legislation dealing with the educational

rights of the handicapped. Their analysis suggests that

this legislation ascribes specific educational

responsibility to the individual educators of the

handicapped, which may more readily overcome the major

h istorical obstacles to recovery in educational malpractice

Qases. The authors advise special educators to develop

their own guidelines and recordkeeping and to increase

parental involvement in special education programs and

activities. The suggestion is made that the bureaucracy and

paperwork with which special education teachers must

presently deal are in desperate need of improvement. The

alathors conclude by warning all educators that liability for

special educators may be the, "first crack in the porcelain

wall of teacher insulation from liability."50
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Harris urges school administrators to develop a more

uniform policy on instruction, documentation, and classroom

presentation which will be legally defensible in

malpractice actions. He also recommends that educators work

with parents and students in a cooperative effort to solve

the problems which they currently face. It is his position

that educators need to ”clean their own house," before the

51 Hentoff affirmscourts and legislatures do it for them.

the position of Harris and suggests that teachers and

administrators look to themselves for real standards of

accountability before the public takes this responsibility

“Don themselves . 52

Alternative Legal Theories

Many authors, most of whom are legal scholars,

haVe reviewed the educational malpractice cases and

s‘-ll:>sequent1y proposed a myriad of alternative legal

theories. After an analysis of the facts, issues, holdings

and rationale of the unsuccessful cases, they have advanced

1 egal theories that, if pleaded properly, could furnish the

theoretical basis for recognition of the first successful

cause of action for educational malpractice.

Negligence, a tort theory which is the commonly used

5
asis for pleading malpractice suits in other professions,

b§s one of the theories utilized in all of the unsuccessful
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educational malpractice cases brought to date. A body of

ngiterature exists from authors who have analyzed different

aarspects of negligence theory as they pertain to educational

malpractice. No previous study has been made to assimilate

‘tzlie pertinent data from this body of literature as it

z:¢elates to the strengths and weaknesses of pleading

:raeegligence to establish malpractice in education. An

fiinclusive analysis of this literature has been provided in

Chapter IV of this study.

Alternative legal theories “that. authors. have

discussed are divided into four areas: torts, contracts,

<==onstitutional rights, and miscellaneous. The tort area

<==onsists of intentional misrepresentation (fraud), negligent

Intlisrepresentation and intentional invasion of another's

interest. The contract area contains breach of implied

<:=ontract, third party beneficiary, and the equitable

doctrine of promissory estoppel. The constitutional area

fianludes due process and equal protection. The

j“miscellaneous area involves statutory breach and the writ of

mandamus. Each theory will be discussed separately below.
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Tort Theories

Three theories have been discussed by authors in the

area of torts: intentional misrepresentation, negligent

misrepresentation and intentional invasion of another's

interests. Intentional misrepresentation, commonly called

f raud or deceit, is a theory of tort law that is reviewed by

many of the authors. Most of the authors rely on William

Prosser's definitions for the various terms used in tort

law. Prosser has written the authoritative guide in the

3'5 ield, Handbook of the Law of Torts, and is considered this

area's leading scholar. Prosser defines intentional

misrepresentation as a cause of action consisting of five

Qllements: (l) a false representation made by the defendant;

( 2) a knowledge or belief on the part of the defendant that

the representation is false or, what is regarded as

equivalent, or that he does not have a sufficient basis of

information to make a decision; (3) an intention to induce

the plaintiff to act or refrain from acting in reliance upon

the mispresentation; (4) a justifiable reliance upon the

representation on the part of the plaintiff, in taking

action or refraining from it; and, (5) damage to the

Plaintiff resulting from such reliance.53

Carter and Harris provide the following fact pattern

to illustrate the above definition. A teacher being fully

aware of a student's gross deficiencies in a certain subject

area, nonetheless, awards an excellent grade. The parents,
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after noticing their child's deficiency, contact and seek

advisement from the teacher, but receive false assurances

that the child needs no further assistance. The authors

suggest that this example demonstrates the five elements of

intentional misrepresentation.54

Jorgensen mentions intentional misrepresentation in

the context of student progress reports, interviews with

Parents, and the award of a diploma to an educationally

deficient student. He notes that at least one court has

intimated that an action for intentional misrepresentation,

if properly pleaded, would not be dismissed.55

An article in the University of Pennsylvania Law

Review ponders whether a student's progress report is a

e"tatement of fact or merely the teacher's opinion. If it is

an opinion, then it is outside the scope of intentional

misrepresentation. The article suggests that this general

1': tile gives no consolation to the educator because there are

exceptions where special circumstances make it reasonable

for the plaintiff to accept and act in reliance upon an

Opinion. The article quotes Prosser stating that the

Q:ircumstances are: (l) where reliance is justifiable, and

< 2) where the opinion implies that the defendant knows of no

facts which would preclude the opinion and knows of facts

which justify it, or (3) where the defendant holds himself

Out as having special knowledge which is not available to
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6
the plaintiff.5 The article concludes that a student's

progress report, written by a teacher, fits these

exceptions.57

Pabian discusses intentional misrepresentation as it

Irelates to the doctrine of ”social promotion.” He defines

tsocial promotion as, a ”philosophy which maintains that the

Ipsychological consequences of leaving a student behind

" 58 He observes that<>utweigh the benefit of learning.

although social promotion protects a student from the

immediate trauma of failing, it allows this trauma to amass

{and compound until the day of his graduation. He views this

as not only harmful to the student, but also as legally

dangerous for the educator in the 19805. Later in his

rarticle, Pabian rebuffs the court in Peter W. for its

handling of the element of reliance in the plaintiff's case.

'The author points out that reliance does not mean that the

Inisrepresentation must be the “sole cause" of the damages to

the plaintiff, and therefore it is not critical that many

(other factors were involved. He suggests that the element

of reliance is satisfied if the student was justified in

‘taking or refraining from taking action. based upon. the

59
Inisrepresentation. Other writers also mentioning

.intentional misrepresentation in their works were

60 61 62 63
lBraverman, Carter, Weeks, Jorgensen, and

Masner.64
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A second theory in the tort area is negligent

misrepresentation. Blackburn lists the four elements as

follows: (1) the defendant's knowledge, or its equivalent,

of a serious purpose in the plaintiff's request for

information; (2) an intent on the part of the plaintiff to

rely on the information sought; (3) the injury to the

plaintiff caused by this reliance; and, (4) a relationship

between the parties which justifies both the reliance by the

plaintiff and the defendant's duty to impart the information

with reasonable care. Blackburn emphasizes that a special

relationship of trust and confidence must be present.65

It should be noted that negligent misrepresentation, which

was pleaded in Peter W., differs . principally from

intentional misrepresentation in the fact that scienter, an

intent to deceive, is not required.

The University of Pennsylvania Law Review suggests

that the duty to impart information with reasonable care can

easily be found in the student-teacher relationship. In

this context, teachers have a duty to give accurate.

evaluations of student achievement and should be aware of

the fact that parents will rely on such representations.

The reliance by parents on such information would complete

the necessary elements for negligent misrepresentation.66

1’abian discusses this tort in his analysis of the Hoffman

case. He believes that the school's conduct in giving an
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1.0. test and then failing to re-test in light of the

borderline scores satisfies all the elements of negligent

misrepresentation.“ Other authors who discuss negligent

misrepresentation include Weeks,68 Masner,69 and

Braverman.70

The final tort theory to be considered is the

intentional tort for invasion of another person's interest.

This theory is akin to the intentional infliction of mental

distress. Braverman has noted that it should be called the

“intentional denial of an educational benefit. '71

Although she observes that this intentional tort is

presently outside the parameters of tort law, she believes

that it is a concept which may be more elastic than

"negligence” in recognizing and compensating educational

injury. Braverman presents two hypotheticals to illustrate

how this tort could be committed. The first, presents a

teacher who stereotypes his class of ghetto students as

“low-potential” learners and, as a result, passes out comic

books instead of a literature textbook. In a second

illustration, a chemistry teacher, by making a similarly low

appraisal of his students decides not to teach chemistry,

blit instead emphasizes good behavior, passivity and

deference. In both cases, the teacher's liability would

dePend on his state of mind, if he intentionally planned to

deny the students an educational benefit.72 The
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University of Pennsylvania Law Review adds that the

teacher's motive need not be harmful or malicious as long as

it is intended to bring about a certain result that will

invade this interest of another. The denial of an

educational benefit would fit this criteria. The position

is also taken that analogizing this kind of educational

practice with intentional infliction of mental distress

would bring an air of familiarity to the courts, and thereby

improve its chances of success.73

74

Masner also discusses

this tort in his article.

Contract Theories

The area of contract law is discussed by

commentators under three theories of recovery. These

theories consist of breach of implied contract, third party

beneficiary and the equitable doctrine of promissory

est0ppel. Jorgensen defines breach of implied contract, ”as

an obligation imposed by law to do justice, even though no

on"Promise was ever made or intende Because the primary

function of this theory is to prevent unjust enrichment, he

Questions whether a school that graduates functional

illiterates has been unjustly enriched.76

The University of Pennsylvania Law Review regards

the implied contract as being between the teacher and his

Students and the school district and the students. The

cOnsideration element of the contract, offered by the
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teacher or school district, is non-negligent instruction.

Consideration is defined in Black's Law Dictionary as some

right or benefit accruing to one party or some forbearance

77
or detriment given by the other. The consideration

offered by the student would consist of either refraining

from seeking education elsewhere, or if the student is past

16 years of age, continuing in school instead of dropping

out. By continuing in school beyond the age of 16, any

student could claim his loss of financial income as

consideration for remaining in school. Consideration for

refraining from seeking education elsewhere is strengthened

by the individual student's financial capability to elect

78 The University ofalternative private education.

Pennsylvania Law Review offers two examples where an implied

contract theory might be applicable. The first situation

involves a student's decision to continue schooling past age

16 based on a teacher's advisement of educational benefit.

In reliance upon this advice, the student stays in school

and is then negligently instructed while losing the

aforementioned income. Another example deals with a family

who after moving into town wishes to investigate all the

SChools in the area both public and private. They are

IParticularly concerned about each school's reading program.

They first examine the public school system, ask about their

reaiding program, and are reassured of its quality and
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proficiency. Relying on the public school system's

representation, they then stop searching for alternative

79
schools. The author suggests that these examples may be

more fertile for litigation than educators realize. Other

writers who discuss implied contract are Weeks,80

81 82

Harris

and Carter, and Masner.

The second contract theory, third party beneficiary,

involves a claim which can be brought by a third party if he

can show that it was the primary intention of the

contracting parties to benefit him. In Jorgensen's opinion,

the payment of local property taxes pursuant to state

mandate under the state constitution could be viewed as

establishing a contractual relationship between the taxpayer

and the state to which the student is a third party

beneficiary of non-negligent instruction from the school

district. It is pointed out that the plaintiff's main

burden would be to establish that the parties intended him

to be the primary beneficiary of the contract.“3

The University of Pennsylvania Law Review suggests

that the third party beneficiary contract is between the

teacher and the school district. Once again, the contracted

benefit to be received by the student would be non-negligent

instruction. The observation is made that the "intent to

benefit” element can also be achieved if the contracting

Parties could foresee that a third party would reasonably
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84
rely on the promise between them. Masner also touched

upon third party beneficiary as a form of recovery.85

The third contract theory reviewed is the equitable

doctrine of promissory estoppel. Promissory estoppel,

according to Black's Law Dictionary, results when: (1) there

is a promise which the promisor should reasonably expect to

induce action, (2) the promisee does act on the promise, and

(3) injustice can only be avoided by enforcement of the

promise.86 Masner notes that, "It could be argued that

the teacher's implied promise to teach non-negligently or

the school district's implied promise to provide

non-negligent teachers was made binding by the student's

detrimental reliance on the promise."87

Blackburn believes that another form of estOppel,

termed equitable estoppel, can be utilized when the

plaintiff is suing in negligence or some tort where

causation is a necessary element. Black's Law Dictionary

defines equitable estoppel as a doctrine by which a person

may be precluded by his previous acts or representations

from asserting a right which he otherwise would have

had.88 Blackburn provides the example of a teacher who

rePresents inaccurately to a student or his parent that the

Student's reading is at a normal grade level. If as a

result, the plaintiff then brought suit in tort, the

defendant would be equitably estopped from denying that he
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89
was the proximate cause of the plaintiff's injury. The

University of Pennsylvania Law Review also discusses

equitable estoppel.90

Constitutional Law Theories

The area of constitutional law is reviewed by

authors who advocate theories based on due process and equal

protection. The Due Process Clauses of the Fifth and

Fourteenth Amendments to the Federal Constitution serve as

one basis for a legal theory in the Constitutional law area.

They provide both procedural protection which is reasonable

notice and a right to be heard, as well as substantive

protection which is assurance from arbitrary and

91
unreasonable action. An education has been viewed as a

property right entitled to procedural and substantive due

process.92 Jorgensen cites a U.S. Supreme Court decision,

93
Goss v. Lopez, which states that the property right

afforded protection is a student's entitlement to a public

9‘ Pabian adds, that the courts haveeducation.

established that before a student can be deprived of this

right, procedural due process requires that the student must

at least be provided adequate notice and a chance to be

heard. Pabian further discusses due process in its

substantive sense by suggesting that if a student is not

afforded an Opportunity to achieve educationally because of

 

 



48

teacher negligence, the student has been deprived of his

property right. Hence, educational malpractice could be

both a procedural and substantive due process violation.95

A student's compulsory attendance at school can also

be regarded as involving a liberty interest which is

entitled to protection under the Due Process Clauses.

Jorgensen believes an argument could be made by a student

that the time spent in school is "confinement," which

96 Masner articulates adeprives him of his liberty.

student's deprivation of liberty argument in this way:

substantive due process means that the state must provide a

quid pro quo or something in return for the liberty

deprivation. This quid pro quo is the educational benefit to

which the student is entitled, in return for his loss of

liberty during school hours.97

Masner compares a student's substantive due process

right to an education with a mental patient's right to

treatment. As the mental institution cannot operate legally

for custodial purposes unless it provides an opportunity for

treatment, neither can the state run a school system without

affording students the opportunity to receive an

education.98 Jorgensen points out an inherent weakness in

this analogy, which is that even the worst public schools do

provide some "treatment." Furthermore, the student attends

school for only a portion of the day, unlike the mental

patient who lives in the institution.99
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The Equal Protection Clause of the Fourteenth

Amendment to the Federal Constitution is also discussed by

commentators as basis for another theory in the

constitutional law area. Jorgensen hypothesizes that an

equal protection argument could be framed by a student who

has graduated without the basic minimum skills. Because the

student has graduated without the skills possessed by other

students, his right to equal protection under the Fourteenth

100 TheAmendment to the Constitution has been abridged.

strength of this argument has been severely curtailed by the

Supreme Court's decision in San Antonio Independent School

District v. Rodriguez, which explicitly denied that

education is a fundamental right.101

Van Zandt discusses equal protection as it relates to

handicapped children. Although this subject matter is

outside the scope of this study some of his comments are

relevant in light of the passage of Public Law 92-142.102

He maintains that equal protection means more than just

equal educational opportunity or equal access to an

education, and that for education to be meaningful, it must

provide for each student's individual needs equally.103

Miscellaneous Theories

Two additional theories are proposed by the

commentators consisting of the writ of mandamus and
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statutory breach. Elson purports that a writ of mandamus is

the most effective remedy available to compel a public

official to perform a nondiscretionary or ministerial duty

which is imposed upon him by law. A writ of mandamus, as

defined by Black's Law Dictionary, is an order issued by a

court to a pullic official mandating that he perform a

ministerial duty imposed by law.104 The plaintiff must

show that, "...he has the legal right to have the duty

performed and that the defendant has violated that duty

after having been requested to perform it."105 In

addition, the plaintiff must show that the remedy available

at law is inadequate. Elson observes that use of the writ

is severely limited because the duties of educators, set by

statute, are for the most part discretionary as opposed to

ministerial in nature. The University of Pennsylvania Law

Review also discusses mandamus.106

A number of authors discuss statutory breach which

consists of a violation of a statute promulgated by the

state legislature or the State Board of Education, by a

teacher or school district. Engh draws an analogy between

statutory breach and minimum competency legislation. Engh

believes that this legislation places an affirmative duty on

teachers and school districts to withhold diplomas from

students who have not achieved the minimum

107
requirements. Beckham, although stating that at the
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present time public policy arguments appear to favor the

defendant school district, believes "a sufficiently gross

breach of legally mandated duties could result in a judicial

tipping of the scales toward school district

.108
liability. Lynch, however, notes that statutes which

are not intended to protect against injury, but rather are

designed to confer a benefit upon the general public, do not

give rise to a cause of action by an individual to recover

109 Other commentators who have

110

damages for their breach.

dealt similarly with this subject are Blackburn, and

Braverman.111

Summary

This chapter reviewed the research and literature

which has been generated by educational and legal scholars

as a result of the educational malpractice cases. The

research and literature was discussed under three areas:

(1) historical evolution of educational malpractice, (2)

preventative measures, and (3) alternative legal theories.

The literature relating to the historical evolution

discussed the factors leading up to the first educational

malpractice action in 1972. Various authors traced the

historical development of school litigation up to and

including educational malpractice. Other authors traced the

history of educational malpractice to the educational
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accountability movement and the malpractice literature of

other professions.

The literature pertaining to preventative measures

responsed to the threat of legal action for educational

malpractice. Authors discussed the strategies teachers and

school districts could implement to avoid a successful

lawsuit.

Finally, literature presenting alternative legal

theories for pleading educational malpractice was reviewed.
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CHAPTER III

THE TORT OF EDUCATIONAL MALPRACTICE:

TORT LAW, PUBLIC POLICY AND THE COURT'S REACTION

This study was conducted to determine the potential

for a successful cause of action for educational malpractice

based on traditional negligence theory. To develop an

understanding of educational malpractice, fundamental

concepts of tort law have been examined. This chapter

discusses the historical foundations of tort law and its

nature, as well as how both interact with public policy.

The theory of negligence, one category of tort law, has been

reviewed to provide an appropriate foundation for a

discussion of professional malpractice in general and

educational malpractice in particular. Selected cases where

courts have confronted a potential educational malpractice

cause of action have been reviewed to establish the existing

parameters of this new area of law. From these cases, the

public policy factors used by courts to deny recognition of '

this cause of action have been analyzed from which rejection

standards have then been generated.

Historical DevelOpments of Tort Law

A concise, satisfactory definition of a ”tort" has

eluded the grasp of lawyers, judges and textbook writers

60
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1
since the advent of the American legal system. Black's

Law Dictionary defines a tort as a legal wrong committed

upon the person or property independent of contract.2

Prosser describes a tort in this way:

In its broadest sense, a tort is a civil wrong,

other than breach of contract, for which the court

will provide a remedy in the form of an action for

damages.3

One common denominator is present in all attempts to define

a tort, someone has sustained a loss or injury as the result

of some act or failure to act by another.4

The law of torts is a creation of the common law.

Assault, battery, negligence and other theories of tort law

have their origin in the writ system of England. Writs gave

the local and royal courts jurisdiction to do justice in a

given case. Writs were of two types: trespass writs and

case writs. The trespass writ was the first to develop and

pertained only to certain distinct types of civil action.

The plaintiff could recover in trespass for direct injuries

such as assault, battery, false imprisonment, trespass to

chattels, and trespass to land. As time passed the writs

became inflexible and rigid barring injured plaintiffs from

remedy if they could not fit their case into one of the

prescribed writs.
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To mitigate this harshness, there developed in the

common law a practice of issuing and honoring writs for

wrongs which did not fit within the confines of the

designated trespass actions. These new writs, created to

fill the gaps left by the trespass writs, became known as

case writs. They were developed to remedy indirect injury

which a plaintiff suffered personally or to his property as

opposed to the direct injury already remedied by the

trespass writ. Examples of case actions include nuisance,

defamation, interference with economic relations, malicious

prosecution, strict liability, and negligence.5

Today, although the names ”trespass" and “case" have

disappeared, the individual torts, each with their own

unique set of rules, have remained and are a vital part of

modern tort law.

Rudiments of Tort Law
 

Tort law has three major goals which it seeks to

accomplish. The first goal is to compensate a victim for

losses he has suffered with respect to legally recognizable

6
interests. A second goal is to determine the relative

ability of the respective parties to bear the loss which

must necessarily fall upon one or the other and to shift it

7

accordingly. The final goal is to prevent future harms

and losses, while deterring accidents, behavior and conduct

thought to be socially unreasonable.8
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Under our present tort system, liability for

tortious conduct is based upon fault. A defendant cannot be

held liable for injuries or harm to another unless he was

legally at fault.9 Fault can be defined as tortious

conduct which falls below accepted community standards of

behavior or which creates an unreasonable or unacceptable

10
risk of harm. Three general categories comprise the

area of tort law based upon differing degrees of fault:

intentional torts, negligence, and strict liability.11

The key element of an intentional tort is the

actor's intent. If the defendant does not have the

requisite intent, there can be no liability. Intent can be

defined as a desire to bring about direct results which the

law will not sanction. It extends beyond the direct results

desired to include those results which are substantially

12 The intentionalcertain to follow from what is done.

torts consist of assault, battery, false imprisonment,

intentional infliction of emotional distress, trespass to

land, trespass to chattels and conversion.13

Negligence, the second category of tort law, is best

described as an action falling below an acknowledged

standard of care established by law for the protection of

others against unreasonable risk of harm that results in

injury to another person.14
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The third category of tort law is strict liability.

Under this category, liability will be imposed upon a

defendant regardless of his fault. Traditionally, strict

liability has been imposed for injuries resulting from

abnormally dangerous activities carried on by the defendant

such as blasting or the storage of dangerous substances, or

for injuries which result from wild animals owned by the

15
defendant. Recent developments have extended strict

liability to the products liability area.16

Nature of Tort Law and Public Policy

The nature of tort law, from its creation in the

common law to the present, has been portrayed as, ”dynamic

in adjusting to the changing needs and mores of

.17
society. Throughout the development of tort law,

courts have continually recognized that certain interests,

not previously protected by the law, are worthy of legal

18
protection. Bischoff characterizes torts as an area

which is continually redefining justifiable interference

19
with another or his property. Prosser has this to say

about tort law:

New and nameless torts are being recognized

constantly, and the progress of the common law is

marked by many cases of first impression, in which

the court has struck out boldly to create a new

cause of action, where none had been recognized
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before.... The law of torts is anything but

static, and the limits of its (development are

never set. When it becomes clear that the

plaintiff's interests are entitled to legal

protection, the mere fact that the claim is novel

will not of itself operate as a bar to the

remedy.20

Although the recognition of new torts is

characteristic of this area of law, it must be balanced

against the view of many courts and legal scholars that it

is not in society's best interest to remedy every wrong.21

Courts are thus faced with the decision of determining which

wrongs or injuries are in society's best interest to remedy.

Once an injury has been recognized legally and accorded an

appropriate remedy, tort law will expand and receive the new

area.22

When considering society's best interest, courts and

legal scholars examine the prevailing public policy to

determine whether an injury should be protected. If a

plaintiff can show that he has suffered a wrong and that

public policy demands a remedy, courts will disregard the

absence of any precedent in the area and grant relief. This

will usually be based upon a sound principle of law which

can be found to govern directly or by analogy to another

area where an injury has been previously accorded legal

protection.23
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Public policy evolves as a reflection of social

24
expectations and societal values. Eventually, it

becomes written as a part of the case law handed down by

courts and the statutes passed by legislatures.25

Courts consider many factors to determine whether

public policy demands a remedy. They often balance

conflicting interests of individuals with the interests of

the community as a whole to achieve a desirable social

26
result. This balancing of interests has been referred

to by Prosser as "social engineering." Prosser explains:

...the law of torts is a battleground of social

theory. Its primary purpose, of course, is to

make a fair adjustment of the conflicting claims

of the litigating parties... The administration of

the law becomes a process of weighing the

interests for which the plaintiff demands

protection against the defendant's claim to

untrammeled freedom in the furtherance of his own

desires, together with the importance of those

desires themselves. When the interest of the

public is thrown into the scale and allowed to

swing the balance for or against the plaintiff,

the result is a form of 'social engineering' that

deliberately seeks to use the law as an instrument

to promote that 'greatest happiness of the

greatest number,‘ which by common consent is the

object of society.27
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Prosser lists four public policy factors which

affect a court's decision to provide a remedy for an injury.

One such factor is the interrelationship between public

policy and the doctrine of stare decisis. Under this

doctrine, a rule once laid down by a court will be followed

when similar fact situations arise until the court finds

28 Stare decisis has firmgood reason to depart from it.

support in policy considerations concerned with the

evenhanded application of the law which is essential both to

fair and efficient adjudication and to the guidance of

private conduct in reliance upon the law.29

A second factor is the convenience of

administration. Courts by necessity must have the time to

ascertain the real facts of any case and to provide an

effective remedy. 3° Already congested with extensive case

loads, courts fear that fraudulent claims may be brought or

that a ”flood of litigation" may result if new injuries are

31
recognized which they are not prepared to handle. Some

human wrongs, according to Prosser, "do not lie within the

power of any judicial system to remedy."32

A third factor weighed by the courts is the relative

ability of the respective parties to bear the loss of the

injury. To determine whether an injury should be legally

protected, courts may decide to allocate the loss to the

party who is best able to bear it. This decision involves a
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consideration of the capacity of the parties to either

absorb the cost or avoid it by passing it on to the public

or the consumer through rates, prices, taxes or

insurance.33

Two final factors which courts consider is the

prevention of future wrongs and punishment of the defendant.

Courts may recognize that an injury needs legal protection

in order to prevent the occurrence of the harm in the

future.34

The nature of tort law is dynamic in relationship to

the needs and mores of society. This flexibility which

involves the consideration of various public policy factors

in the formulation of judicial opinions is the essence of

tort law.

Negligence

One theory of tort law, negligence, is a good

example of the flexibility found in the law of torts. Its

acceptance came as a result of the recognition by courts

that injuries caused by another person's negligent conduct

need protection. A common jury instruction used by courts

to explain negligence is, "the failure to do something which

a reasonably prudent and careful person would do or the

doing of something which a reasonably prudent and careful

person would not do, under circumstances similar to those

.35
shown by the evidence. Negligence may therefore
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consist of either an act of commission, a positive action

done in violation of a duty, or an act of omission, a

36 In order for afailure to act in violation of a duty.

negligence cause of action to be successful, a plaintiff

must plead and prove the following four basic elements:

1. Duty of Care - a duty recognized by the law

which a defendant owes to a plaintiff which

requires the defendant to conform his conduct

to a certain standard of conduct (care);

2. Breach of the Duty - failure of the defendant

to conform to the standard of conduct (care);

3. Causal Relation - a reasonably close causal

connection between the conduct of the

defendant and the plaintiff's injury;

4. Injury - the actual loss, injury or damage to

the interest of another.37

Duty of Care

In any negligence action, the plaintiff must-

initially prove that the defendant owed the plaintiff a duty

to use the care which a reasonable man would use under the

same or similar circumstances. If the defendant owes no

duty to the plaintiff, there can be no cause of action. The

duty owed in a negligence action is always the same: the

defendant must conform his actions to the legal standard of
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reasonable conduct in light of the apparent risk created by

his conduct.38

Duty arises from the relationship an individual has

with another which imposes a legal obligation for the

39
benefit of the other. Whether a duty is owed and

whether it should be legally recognized is a question of law

to be determined by the court.40 A duty may arise from

either the common law or from statute. Under the common law

doctrine of stare decisis duties already recognized in

judicial opinions may be relied upon and carried forward in

future cases.41

When confronted with a new cause of action where no

duty has been previously recognized, courts weigh several

factors to determine whether or not an existing common law

duty could be adopted. Public policy and changing social

conditions may call for recognition of a duty in order to

protect a particular plaintiff. Courts may find a duty

where, in general, a reasonable man would recognize it and

agree that it exists.42 In addition, a duty may arise if

a special relationship exists between the parties. Under

most circumstances a person does not have a duty to take

affirmative action to protect another from a risk of harm

which the person did not create. However, a special

relationship between the parties may give rise to such a

duty. The doctor-patient relationship is an example of a
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special relationship recognized by the courts which gives

rise to a duty of care.43 As a general rule, courts will

only recognize that a defendant owes a duty to those people

who are foreseeably endangered by any risk created by the

defendant's conduct. This rule was established by Judge

Cardozo in the landmark case of Palsgraf v. Long Island

Railroad Co.44

Many duties are also created by statute. These

statutes are designed to protect classes of persons and to

cover classes of acts. In determining whether a statute was

designed to create a duty and whether a particular injured

party was intended to be a beneficiary of the duty created,

courts will deal with two issues. First, the court will

question whether the statute was designed to protect the

injured party. Second, the court will ask whether the

injury sustained was of the type that the statute was

designed to protect.45

Breach of Duty

If a plaintiff can convince the court that the

defendant owed him a duty, the plaintiff, must next prove

that the defendant breached this duty by failing to conform

his conduct to the standard of care which was required to be

utilized under the circumstances. The standard of care

traditionally used in a negligence cause of action is that
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46
of the "reasonable man under similar circumstances." If

the defendant did not use the care which a reasonable man

would be expected to exercise, the duty is breached, and his

conduct is adjudged negligent.47

The standard of care to which a reasonable man would

be expected to conform his actions may arise from several

sources. The Restatement, Second, of Torts states that the

standard of care of a reasonable man may be:

1. established by a legislative enactment or

administrative regulation which so provides,

or

2. adopted by the court from a legislative

enactment or an administrative regulation

which does not so provide, or

3. established by judicial decision, or

4. applied to the facts of the case by the trial

court or jury, if there is no such enactment,

regulation, or decision.48

If the standard of care required of a reasonable man

is set by state statute or administrative regulation, the

violation of either may be evidence of negligence, or

49
negligence per se. Negligence per se is the unexcused

violation of a statute which relieves the plaintiff from the

50
burden of proving duty and breach of duty. A court,

however, will not adopt the statute or regulation as the
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standard of care unless it finds that the statute or

regulation is exclusively directed to a specific purpose.

The Restatement, Second, of Torts states these purposes to

be:

1. to protect a class of persons which includes

the one whose interest is invaded, and

2. to protect the particular interest which is

invaded, and

3. to protect that interest against the kind of

harm which has resulted, and

4. to protect that interest against the

particular hazard from which the harm

results.51

Dooley explains the intention of the four

Restatement purposes as follows:

The court will not adopt the statute as the

standard of conduct, according to the Restatement,

when its purpose 'is found to be exclusively' to

protect the interests of the state, or when it

protects a class of persons, interests, or harms

other than the plaintiff's, ...or when it protects

against any other hazard than that from which the

harm resulted. The traditional rule provides that

a regulatory statute imposes only a duty owed to

the public as a whole and does not impose duties

owed to a particular individual upon which a tort

claim may be based.52

Causal Relationship
 

If a plaintiff can establish that a duty existed and

that this duty was breached he has proven that the
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defendant's conduct was negligent. Next, the plaintiff must

prove that there existed a causal relationship between the

defendant's negligent conduct and the injury or there can be

no liability. 53 Causal relationship can be divided into

two elements, legal cause and proximate cause, both of which

must be proven by a plaintiff. Legal cause questions

whether the defendant's negligent conduct was in fact the

cause of the plaintiff's injury.54 In determining whether

the defendant's actions actually caused the injuries

sustained, courts use such tests as the "but-for" and

"substantial factor” tests. The but-for test requires proof

that the plaintiff's injury would not have occurred but for

the defendant's negligent conduct. ,This test is used when

there are no additional or intervening factors which could

have caused the plaintiff's injury.55

The substantial factor test is applicable when two

or more factors, including the defendant's negligent

conduct, occur to bring about the plaintiff's injury when

either operating alone would have been sufficient to produce

the injury. Under this test, the defendant will be held

liable if his actions by themselves ‘were a substantial

factor in producing the injury.56

Once legal cause is established, the plaintiff must

prove that the defendant's actions were the proximate cause

of the injuries. Proximate cause seeks to limit the
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defendant's responsibility for the consequences of his

actions. Prosser explains:

as a practical matter, legal responsibility must

be limited to those causes which are so closely

connected with the result and of such significance

that the law is justified in imposing liability...

this becomes essentially a question of whether the

policy of law will extend the responsibility for

the conduct to the consequences which have in fact

occurred.

conduct was the proximate cause

courts have expressed a number

In determining whether

57

have based their decisions to preclude recovery.

concerns are as follows:

1.

2.

The injury is too remote from the negligence;

The injury is out of proportion to the

culpability of the negligent party;

It is too highly extraordinary that the

negligence should have brought about the

harm;

The allowance of recovery would place too

unreasonable a burden on the negligent party;

The allowance of recovery would be too likely

to open the way for fraudulent claims; or,

The allowance of recovery would enter a field

that has no sensible or just stopping

point.58

the defendant's negligent

of the plaintiff's injury,

of concerns on which they
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Many courts use the foreseeability test as a test

for proximate cause. This test seeks to establish whether

an ordinarily prudent person should have foreseen that some

injury might occur from his conduct. If the injury would

have been foreseeable, proximate cause is met.59

The plaintiff in a negligence action has the burden

of proving the causation elements of legal cause and

proximate cause. He does not have to prove these beyond a

reasonable doubt, but he must introduce sufficient evidence

from which reasonable men could conclude that it was more

probable than not that the defendant's conduct caused the

injury.

Injury

Even if the plaintiff can prove the three elements

previously discussed, the defendant will escape liability

unless the plaintiff also proves that he suffered an injury

which is legally compensable. . The forms of legally

compensable injuries most commonly recognized are actual.

physical injury or loss to a person or actual damage to or

loss of property.60 The common law has traditionally

disfavored recognizing purely mental or psychological

injuries or threat of future injury because of the

difficulty of proving their existence or measuring their

extent. Courts have only recently recognized that
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wrongfully inflicted mental harm may be a legally

compensable injury in itself.61

The theory of negligence is concerned with the

relationship between individuals and the duty of care which

one owes to another. When one's negligent conduct results

in injuries to another because of a breach of the duty of

care, the law of negligence affords protection for injury.

Professional Malpractice

Professional malpractice is an area of law which has

developed based on a duty relationship» between a

professional and an individual.62

"Malpractice” has been defined in Black's Law
 

Dictionary as:

Professional misconduct. or unreasonable .lack. of

skill. It is any professional misconduct,

unreasonable lack of skill or fidelity in

professional or fiduciary duties, evil practice or

illegal or immoral conduct.63

The law of malpractice seeks to hold professionals

64
liable for their misconduct. Tracy states that:

the primary justification for allowing a

negligence action against a professional is that

the professional, by his occupation, holds himself

out. as} possessing certain skills. and knowledge

and, as a result, people who utilize his services
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have a right to expect him to use that skill and

knowledge with some :minimum degree of

competence.65

The Restatement, Second, of Torts states:

An actor undertaking to render services may

represent that he has superior skill or knowledge

beyond that common to his profession or trade. In

that event he incurs an obligation to the person

to whom he makes such a representation, to have,

and to exercise, the skill and knowledge which he

represents himself to have.66

It is the status of membership in a profession which

is a fundamental principle of the malpractice action. Two

factors distinguish a profession in the legal sense of the

term from other nonprofessional occupations. The first is a

continual exercise of intellectual judgment by the

professional. This exercise of judgment is predicated upon

high educational achievement and is relied upon by the

professional's clients. The second factor involves historic

67
social status. Traditionally, the "four learned

professions" have included doctors, lawyers, ministers and

68
teachers. Courts, however, have expanded professional

status to include other groups such as dentists,

pharmacists, architects, engineers, accountants and title

abstracters.69
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In addition to the status of membership in a

profession, a second fundamental principle of malpractice

law is the relationship of the professional to the

70 Professionals offer certain services to theclient.

public and hold themselves out as possessing certain skills,

ability and knowledge upon which the public may innocently

and reasonably rely. When injury occurs due to the

professional's negligent conduct, the professional can be

held liable to those injured persons with whom he has a

relationship and who have reasonably relied upon his

negligent actions to their detriment.71

A professional malpractice action may be brought

against a professional under either a contract or tort

theory. Recovery in contract is limited, however, to those

people who are in privity of contract with the professional,

or who are third-party beneficiaries of that contract.72

Generally, however, courts view malpractice from a tort law

perspective.73 Recovery for tort in malpractice may be

based on one or more of the following theories: traditional

negligence, negligence in the violation of a statute,

7 4 Becausemisrepresentation or intentional tort.

educational malpractice founded on a tort theory of

traditional negligence forms the basis for this study, other

theories were not examined.

.1.

.‘ an; 
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Traditional negligence is the theory most often

pleaded in a malpractice cause of action. An individual who

claims to have suffered injury as a result of a

professional's neglient actions must plead and prove the

four elements of a negligence cause of action previously

discussed. A professional, however, is not held to the

standard of care of the reasonable man under similar

circumstances but is generally held to a higher standard of

care than the ordinary person.75

The professional standard of care is stated in the

Restatement, Second, of Torts:

Unless he represents that he has greater or less

skill or knowledge, one who undertakes to render

services in the practice of a profession or trade

is required to exercise the skill and knowledge

normally possessed by members of that profession

or trade in good standing in similar

circumstances.76

The legal standard of care by which a professional's

conduct will be judged may be derived from several sources,

one of which is general common law principles. Courts may

look to these principles to determine the professional

standard of care which then becomes embodied in their

decisions. Under the doctrine of stare decisis, courts will

continue to incorporate the professional standard of care

conceived in previous decisions.77
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In addition to the common law, the jprofessional

community itself may set its own standards of care through

formal means such as the promulgation of rules by an

official organization of the profession. Standards may also

be set by the professional community through informal means

such as the customary practices of the profession in a local

community. Additionally, the professional himself may set

his own standard of care. In the course of his dealings

with a client, the individual professional can alter the

expectations of his client and thus the standard by which

the professional's success or failure will be judged.78

Once again, state statutes or administrative

regulations can set the standard of care for the

professional in the same manner as they set the standard by

which a reasonable man's actions are to be judged.79

In the malpractice action, professionals are held

liable for negligence in the performance of their work

because of their status as professionals. To date,

malpractice actions have been limited to specific-

professions. A consideration of the history of professional

malpractice reveals, however, that:

...'professions' include an ever-increasing roster

of individual members ...the law must prepare to

adapt to greater numbers of occupational groups

demanding the special tort position accorded that

status.80
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Educational Malpractice

With the arrival of educational malpractice claims,

the courts have been presented with the novel legal question

of whether to expand the area of tort law to include

complaints arising from the area of academic negligence.81

The courts have responded negatively to this question and

have refused to extend the umbrella of tort protection to

include educational malpractice basing their conclusion on

various public policy considerations.82

A. cursory historical survey of education reveals

that the effectiveness of teachers has seldom been

challenged. The attitude toward teachers, teaching and

learning is summarized by Lynch:

Until the last half of the twentieth century the

school was an institution whose officers and

employees enjoyed, under the common law, the

freedom to treat pupils with a wide latitude of

discretion. Rarely challenged and even more

rarely checked in courts in the exercise of their

duties, the school resembled a primary grouping as

much as a secondary organization. The school

teachers and administrators, much like parents,

were assumed to protect the interests of children

even when it hurt the children.83

Students and parents, however, are beginning to

question the adequacy of the education being provided by the
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public schools. They are turning to the courts with the

view that malpractice actions are a recognized and

legitimate means of redressing grievances and injuries in

other professions, and therefore should also be applied to

professionals in the field of education.84

Educational malpractice as a cause of action has not

been recognized or defined by any court. Its existence is

recognized only in the literature generated by educational

and legal scholars as a result of the court actions brought

by students against their school districts, administrators

and teachers. A review of the educational malpractice cases

reveals that the students are claiming they have been

inadequately educated as a result of the failure of the

schools to teach them sufficiently, and to diagnose and

place them correctly in an appropriate school environment

85
based upon that assessment and classification. The

students in these actions are seeking to recover for the

loss of learning caused by the negligent teaching.86

A potential educational malpractice claim can be

framed in the language of a negligence cause of action. The

University of Pennsylvania Law Review states that the cause

of action would read as follows:

At the very least, the plaintiff's case would

involve establishing that the student's failure to

learn is a 'harm' cognizable in tort, and that the
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teacher had a duty to teach the student

non-negligently. Proximate cause is

self-evidently present under most interpretations

of the term. A student's failure to learn is

clearly among the foreseeable risks of a teacher's

poor classroom methods, thus satisfying one

formulation of the term. Under the second major

interpretation, proximate cause exists because a

student's failure to learn is a direct consequence

of the teacher's incompetent teaching. [Citations

omitted.)87

Various court cases throughout the country have

confronted the issue of educational malpractice, but five

cases are of primary importance. The following five cases

have been selected and reviewed, because they cover the

parameters of this new area of law. From these cases, the

public policy factors used by courts to deny recognition of

this new cause of action have been derived. Based on the

analysis of the public policy factors, rejection standards

have been generated to which all future arguments must be

directed in order to become successful.

Case Analysis

Case One: Peter W. v. San Francisco Unified School District

The landmark case in the field of educational

malpractice is Peter W. v. San Francisco Unified School

District. The plaintiff was an lB-year-old male who
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graduated from a public high school operated by the

defendant school district. Throughout the 12 years the

plaintiff was enrolled in the defendant's schools, his

mother was continually reassured that he was performing at

or near grade level in the basic academic skill areas of

reading and writing.” After graduation, however, it was

determined that his reading ability reflected only a fifth

grade reading level. Thereafter, suit was filed against the

San Francisco Unified School District, its superintendent of

schools, its governing board, and the individual board

members for failure to provide the plaintiff, Peter W., with

an adequate education.89

The plaintiff asserted three causes of action based

upon the three tort theories of negligence, breach of a

statutory duty, and misrepresentation. The lower court

dismissed the suit. On appeal, the appellate court was

confronted with the "novel and troublesome" question of:

Whether a person who claims to have been

inadequately educated, while a student in a public

school system, may state a cause of action in tort

against the public authorities who operate and

administer the system.90

The court answered this question in the negative and

affirmed the lower court's decision to dismiss the suit.

The court described the plaintiff's case as one involving

educational "malfeasance."91
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The plaintiff's first cause of action, based (on

negligence, alleged the following:

Defendant ...negligently and carelessly failed to

provide plaintiff with adequate instruction,

guidance, counseling and/or supervision in basic

academic skills ...negligently failed to use

reasonable care in the discharge of its duties to

provide plaintiff"with. adequate instruction ...

failed to exercise that degree of professional

skill required of an ordinary prudent educator

under the same circumstances.

The court focused exclusively upon the question of

whether the defendants owed the plaintiff a duty of care.

The issue of whether a duty of care exists, is a question of

law which must be decided by the court. Without a duty of

care there can be no recognition of the cause of action. In

this case the court found this question to be dispositive of

Peter W.'s cause of action.93

The plaintiff argued that his enrollment and

attendance at the defendants' schools evidenced the

requisite duty of care which the defendant owed based upon

three judicially recognized theories. The plaintiff's first

theory asserted that once the defendant undertook the

responsibility to educate the plaintiff, it owed a duty of

reasonable care in the discharge of this responsibility.

The second theory alleged that a duty arose because of the
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special relationship between student and teacher. The third

theory argued that the duty of reasonable care which

presently exists in supervising a child's physical safety,

could be applied by inference to a student's academic

well-being.94

The court dismissed the three theories for lack of

relevant authority to support them and held that the

plaintiff's enrollment and. attendance~ at the» defendant's

schools did not prove the requisite duty of care relative to

his academic instruction. In so 'holding, the court

observed:

no reasonable observer would be heard to say that

these facts did not impose upon defendants a 'duty

of care' within any common meaning of the term;

given the commanding importance of public education

in society, we state a truism in remarking that the

public authorities who are dutybound to educate are

also bound to do it with 'care."'95

The court recognized that teachers have an ethical and moral

duty to educate with care, but they failed to find a legal

duty to fulfill this obligation. The court stated that

whether a defendant owes a legal duty of care is a question

of law for the court to determine, and whether a duty of

care *will be judicially recognized is "initially' to be

dictated or precluded by considerations of public

96
policy." In their discussion of duty, the court stated:
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an affirmative declaration of duty [of care]

simply amounts to a statement that two parties

stand in such relationship that the law will

impose on one a responsibility for the exercise of

care toward the other.... Duty is not sancrosanct

in itself, but only an expression of the sum total

of those policy considerations which lead the law

to say that a particular plaintiff is entitled to

protection.97

The court continued by noting several policy factors

to be considered in determining whether a duty of care

exists:

Inherent in this simple description are various

and sometimes delicate policy judgments. The

social utility of the activity out of which the

injury arises, compared with the risks involved in

its conduct; the kind of person with whom the

actor is dealing; the workability of a rule of

care, especially in terms of the parties' relative

ability to adopt practical means of preventing

injury; the relative ability of the parties to

bear the financial burden of injury and the

availability of means by which the loss may be

shifted or spread; the body of statutes and

judicial precedents which color the parties'

relationship; the prophylactic effect of a rule of

liability; in the case of a public agency

defendant, the extent of its. powers, the role

:nnposed upon it by law and the limitations imposed

upon it by budget; and finally, the moral

:hnperatives which judges share with their fellow
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citizens ...such are the factors which play a role

in the determination of duty. [Citations

omitted.)98

In addition to these factors, the court listed other

factors:

'administrative factors' which involve such

considerations as the possibility of 'feigned

claims' and the difficulty of proof, of a

particular injury; others, as 'socio-economic and

moral factors' involving the prospect of limitless

liability for the same injury ...the

foreseeability of harm to the plaintiff, the

degree of certainty that the plaintiff suffered

injury, the closeness of the connection between

the defendant's conduct and the injury suffered,

the moral blame attached

to the defendant's conduct, the policy of preventing future

harm, the extent of the burden to the defendant and the

consequences to the community of imposing a duty to exercise

care with resulting liability for breach, and the

availability, cost, and prevalence of insurance for the risk

involved.99

From these the court elected four policy factors

upon which to base its decision not to recognize a duty of

care owed by the defendant school district to the plaintiff.

First, the court held that no workable standard or rule of

care could be found commenting that:
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Unlike the activity of the highway or the

marketplace, classroom methodology affords no

readily acceptable standards of care, or cause, or

injury. The science of pedagogy itself is fraught

with different and conflicting theories of how or

what a child should be taught, and any layman

might - and commonly does - have his own emphatic

views on the subject.100

Second, the court held that the causal link between the

educator's actions and the student's failure to learn

involved a "host of factors” outside the classroom, which

affect a student subjectively and ‘which are beyond the

control of the educators. Among those factors cited were

the physical, neurological, emotional, cultural and

101
environmental. Third, the court held that there was no

reasonable degree of certainty that the plaintiff suffered

injury within. the :meaning of the law of negligence.102

Finally, the court feared a "flood of litigation” could

result in undesirable consequences if the court recognized a

duty of care. The court stated:

To hold them [school district] to an actionable

'duty of care,' in the discharge of their academic

functions, would expose them to the tort claims -

real or imagined ...of disaffected students and

parents in countless numbers.... The ultimate

consequences, in terms of public time and money,

would burden them ...and society ...beyond

calculation.103
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In light of these public policy factors, the court

held that there was no requisite duty of care owed to the

plaintiff, and the dismissal of the plaintiff's negligence

claim was affirmed.104

The plaintiff also sought to hold the defendants

liable under two additional causes of action based upon the

theory of breach of a statutory duty and the theory of

negligent misrepresentation. The court also affirmed the

lower court's dismissal of both of these causes of action.

In its decision, the court stated that a cause of action for

intentional misrepresentation may exist and could possibly

be brought in the future. Consequently, the door to future

lawsuits alleging academic injury based upon this theory was

not closed.105

In summary, Peter W. was the first case to be

brought in the area of educational malpractice. Although

the term ”educational malpractice' was not mentioned by the

court, Peter W. established the framework on which

subsequent educational malpractice cases were brought. The

plaintiff alleged that he had been negligently instructed by

the defendant school district. The court denied the cause

of action based on four public policy factors.

The four public policy factors identified by the

court are summarized as follows:
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1. No workable standard of care can be found by

which to measure a school district's or

teacher's actions in light of the dispute

among educators and laymen over classroom

methodology and how or what a child should be

taught.

2. No perceptible causal connection can be

recognized between a school district's

conduct and a student's injury suffered due

to the host of factors which influence a

student's achievement of literacy in the

schools and which are beyond the control of

the school district. 7

3. No academic injury can be established with a

reasonable degree of certainty within the

meaning of the law of negligence.

4. Courts fear fraudulent claims and a flood of

litigation and the burden in terms of time

and money which would be placed upon school

districts and society if they were to hold

school districts to an actionable duty of

care.

Case Two: Donohue v. Copiague Union Free School District

A second case involving educational malpractice,
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Donohue v. Copiague Union Free School District, was brought

in New York by a plaintiff who graduated from a high school

operated by the defendant school district. The plaintiff

was permitted to graduate although he received failing

grades in several subjects and lacked basic reading and

writing skills. After graduation, it was necessary for the

plaintiff to seek tutoring to acquire those basic skills

which he had not obtained in school. The plaintiff brought

an educational malpractice action against the defendant

school district based upon negligence and breach of a

constitutional and statutory duty. Here the court. was

presented with a case of first impression in the State of

New York, confronted with whether or not to recognize a

cause of action for educational malpractice. They declined

the recognition, ruling against both causes of action for

public policy reasons.106

With regard to the plaintiff's first cause of action

alleging negligence, the court held that no legal duty of

care exists between educators and students for reasons of

public policy. In its decision, the court referred to and

incorporated the four public policy factors identified in

107
Peter W. The court ruled:

This determination does not mean that educators

are not ethically and legally responsible for
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providing a meaningful public education for the

youth of our state. Quite the contrary, all

teachers and other officials of our schools bear

an. important public trust and.:may be held to

answer for the failure to faithfully perform their

duties. It does mean, however, that they may not

be sued for damages by an individual student for

an alleged failure to reach certain educational

objectives.108

The court continued in saying that the duly

constituted educational authorities of New York, not the

courts, are the proper officials to determine educational

policies and to evaluate how best to educate a child or to

administer a public school system. The court stated:

The courts are an inappropriate forum to test the

efficacy of educational programs and pedagogical

methods ...judicial interference would be the

inevitable result of the recognition of a legal

duty of care.... It simply is not within the

judicial function to evaluate conflicting theories

of how best to educate.... The recognition of a

cause of action sounding in negligence to recover

for 'educational malpractice' would impermissibly

require the courts to oversee the administration

of the State's public school system.109

The court next addressed the plaintiff's second

cause of action based upon a constitutionally imposed duty

to educate. The court held that no duty arises under the
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state constitution for the school district to provide the

plaintiff with an education and dismissed this cause of

action.110

Finally, the court held that no cause of action

would be recognized under either a theory of negligence or a

breach of a statutorily imposed duty ”because of the

practical impossibility of demonstrating that a breach of

the alleged common law and statutory duties was the

proximate cause of his (the plaintiff's) failure to

learn."111 The court stated that a host of factors,

including social, emotional and economic, in addition to a

child's innate intelligence, effect the extent to which a

child learns.112

The court, in its failure to recognize a cause of

action for educational malpractice based upon negligence or

statutory breach did not completely bar the possibility of a

successful case in the future. The court noted that if

gross violations of defined public policy were found to

exist, they would be obliged to recognize these violations

and correct them.113

The plaintiff appealed his case to the New York

Court of Appeals which affirmed the lower court's holding

for the defendant and agreed with its rationale. The Court

of Appeals explained:
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It may well be that even within the structures of

a traditional negligence or malpractice action, a

complaint sounding in 'educational malpractice'

may be formally pleaded.... The heart of the

matter is whether, assuming that such a cause of

action may be stated, the courts should, as a

matter of public policy, entertain such claims.

We believe they should not.114

The Court of Appeals found that control and management of

educational affairs, judgments as to the validity of

educational policies, and the day-to-day implementation of

these policies are vested in the Board of Regents and the

Commissioner of Education and not with the courts. To hold

otherwise would "constitute blatant interference with the

responsibility for the administration of the public school

system lodged by Constitution and statute in school

administrative agencies."115

Furthermore, they stated that a cause of action for

educational malpractice should not be recognized, because

the parents and students have a right to seek review of any.

school act or decision by the Commissioner of Education

under state law, which provides an adequate remedy.116

In summary, the Donohue case was the first to

propose the term educational malpractice. The plantiff used

it to refer to the negligent instruction he allegedly

received from the defendant school district. The court
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denied the cause of action, based on the four policy factors

already established in Peter W. and cited one more relevant

factor. The new public policy factor identified by the

court can be summarized as follows:

The courts are an inappropriate forum to test how

best to educate or to administer a public school

system. The administrative processes provided by

statute are available to the parents and students

and are the appropriate means of ensuring that a

student receives a proper education.

Case Three: Hoffman v. Board of Education of the City of New

Yg£k_

Subsequent to the Donohue opinion, the JNew 'York

courts had the opportunity to re-evaluate their position on

educational malpractice in Hoffman v. Board of Education of

City of New York. The plaintiff, Daniel Hoffman, entered

kindergarten in the defendant school system. and. shortly

thereafter was given a Stanford-Binet intelligence test

which revealed that he had an intelligence quotient (1.0.)

of 74. At the time, Hoffman had a severe speech defect

which made it difficult to assess his mental ability through

the use of the primarily verbal test. Because of the effect

the speech defect may have had on the 1.0. assessment,

Dr. Gottsegen, the psychologist who administered the test,
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entered a written recommendation that Hoffman's intelligence

be "re-evaluated within a two-year period so that a more

accurate estimation of his abilities can. be made."117

Based upon the finding of the intelligence quotient of 74

and the fact that normal intelligence is measured at an I.Q.

of 75 and above, the defendants recommended that the

plaintiff be placed in a class for children with retarded

mental development (CRMD). Hoffman was then placed in the

CRMD classes where he remained for the next 12 years. At no

time during these 12 years was Hoffman's intelligence

retested. At the age of 17, Hoffman entered an occupational

training center for retarded youths. After one year, his

mother requested that her son be given an intelligence test.

This test revealed that Hoffman had an I.Q. of 94, which

118 Because of this, he nodenoted normal intelligence.

longer qualified for the program and subsequently was

released.

Hoffman then brought suit against the Board of

Education of the City of New York alleging, "that the board

was negligent in its original assessment of his intellectual

ability and that the board negligently failed to retest him

pursuant to Dr. Gottsegen's earlier recommendation."119

The jury found for the plaintiff and awarded him $750,000

for damages. The defendant appealed this judgment.
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In the opinion rendered by the first court on appeal,

the defendant's actions were categorized as an ”affirmative

tort" because of its failure to retest the plaintiff's

intelligence within two years as recommended by its own

120
psychologist. The court distinguished the Donohue case

by stating that Donohue involved acts of "nonfeasance" while

Hoffman involved ”misfeasance." The court explained:

If the door to 'educational torts' for nonfeasance

is to be Opened [Citations omitted.] ...it will

not be by this case which involves misfeasance in

failing to follow the individualized and specific

prescription of defendant's own certified

psychologist ...'the thrust of the plaintiff's

case is not so much a failure to take steps to

detect and correct a weakness in a student, that

is, a failure to provide a positive program for a

student, but rather, affirmative acts of

negligence which imposed additional and crippling

burdens upon a student'...121

Consequently, the court affirmed the judgment for the

plaintiff holding that, "it does not seem unreasonable to

hold a school board liable for the type of behavior

exhibited in Hoffman."122 This affirmance was made upon

the condition that the plaintiff consent to a reduction of

his damages to $500,000.
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The defendants once again appealed, and a divided

Court of Appeals reversed both decisions of the lower courts

and denied recovery. The Court of Appeals classified the

plaintiff's cause of action as ”educational malpractice."

Following the doctrine of stare decisis, the court

reaffirmed the principle laid down in Donohue that, "such a

cause of action, although quite possibly cognizable under

traditional notions of tort law, should not, as a matter of

public policy, be entertained by the courts of this

State."123

The Court of Appeals also stated that no distinction

was to be drawn between educational malpractice cases of

misfeasance and cases of nonfeasance.124 The policy

considerations referred to in Donohue applied "with equal

force to 'educational malpractice' actions based upon

allegations of educational misfeasance and

nonfeasance."125

In summary, Hoffman raised additional issues in the

educational malpractice area and served to further expand

the definition. The court used the term educational

malpractice to apply to the plaintiff's allegations of

negligent diagnosis and placement. The New York Court of

Appeals reversed the favorable ruling by the lower courts

and denied the cause of action for public policy reasons.

The court found no new policy factors, reaffirming by
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incorporation the policy factors established in Peter W. and

Donohue as rationale for its decision.

Case Four: L.A.H. and D.S.W. v. Fairbanks North Star

Borough School District

The issue of educational malpractice was also

reviewed in the Alaskan case of L.A.H. and D.S.W. v.

Fairbanks North Star Borough School District. The

plaintiffs, L.A.H. and D.S.W., both suffered from dyslexia.

L.A.H. attended defendant's schools from kindergarten

through the sixth grade. It was not until the last day of

L.A.H.'s second year in the sixth grade that the defendant

discovered L.A.H. was dyslexic. The defendant provided

L.A.H. with special classes to remediate his disability.

The classes were subsequently terminated even though the

defendant was aware that the plaintiff had not overcome his

dyslexia.126

D.S.W. was also enrolled in defendant's schools. He

was diagnosed as dyslexic in the first grade, but it was not

until the fifth grade that the defendant provided D.S.W.

with special courses. ‘Defendant discontinued the special

program in the seventh grade although it was aware that

D.S.W. had not been adequately trained to compensate for the

dyslexia. Both L.A.H. and D.S.W. brought actions against

the defendant school district seeking money damages. The
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lower court dismissed both plaintiffs' claims.127

On appeal, the Supreme Court of Alaska affirmed the

dismissals. The issue presented, one of first impression

for the Alaska courts, was whether an action for damages

could be maintained against a school district for the

negligent classification, placement, or instruction. of .a

student.128

The court chose not to recognize a cause of action

for educational malpractice for public policy reasons. They

incorporated the public policy factors stated in Peter W.

129

 

and Donohue into their rationale, and added further

that the judicial system provided an inappropriate remedy

for problems of this kind. The court reasoned:

...the remedy of money damages is inappropriate as

a remedy for one who has been a victim of errors

made during his or her education. The level of

success which might have been achieved had the

mistakes not been made will, we believe, be

necessarily incapable of assessment which is

beyond the ability of courts to deal with in a

reasoned way.130

The court also stated that the proper remedy

available to a student or his parents lay with the

administrative and judicial review which was provided by

state statute through the administrative processes. This

type of remedy was preferable according to the court:
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In our view it is preferable to resolve disputes

concerning classification and placement decisions

by using these or similar procedures than through

the :mechanism of a tort action for damages.

Prompt administrative and judicial review may

correct erroneous action in time so that any

educational shortcomings suffered by a student may

be corrected. Money damages, on the other hand

are a poor, and only tenuously related, substitute

131
for a proper education.

In summary, Fairbanks North Star further expanded

the definition of educational malpractice. Whereas,

allegations brought in the previous cases under this cause

of action were for negligent diagnosis, placement and

instruction, the plaintiffs herein claimed negligent

termination of services. The court denied the cause of

action, affirming the public policy factors established in

Peter W. and Donohue, and incorporated them into the

rationale for its decision. In addition, they found one

more relevant factor. The new public policy factor

identified by the court can be summarized as follows:

Money damages are inappropriate as a remedy for a

student who alleges educational malpractice. The

proper remedy lies in prompt administrative and

judicial review through the administrative

processes.
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Case Five: Hunter v. Board of Education Of Montgomery

County

The Maryland courts were also confronted with the

Opportunity to recognize educational malpractice in Hunter

v. Board of Education of Montgomery County. The plaintiff
 

brought suit based upon two causes of action against the

defendant school board and several Of its employees,

including a principal and a teacher. The first cause of

action founded in negligence, sought damages for the alleged

failure of the school system to properly educate young

Hunter. The plaintiff alleged that the ”school system

negligently evaluated the child's learning abilities and

caused him to repeat first grade materials while being

physically placed in the second grade.” This misplacement

and mispromotion continued through grade school.132

The plaintiff's second cause of action was phrased

in the language of an intentional tort. The plaintiff

alleged that, ”the individual educators, acting

intentionally and maliciously, furnished false information

to them concerning the student's learning disability,

altered school records to cover up their actions, and

demeaned the child."133

The lower Maryland court denied both of the

plaintiff's causes Of action deciding that the public policy
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of Maryland barred an action for educational malpractice.

On appeal, the Maryland Court of Appeals framed the issue

presented as, "the troubling but nevertheless important

question ...of whether an action can be successfully

asserted against a school board and various individual

employees for improperly evaluating, placing, or teaching a

student."134

The Court of Appeals, following the precedent

provided by other jurisdictions refused. to recognize 'an

educational malpractice cause of action. based upon

negligence for public policy reasons and affirmed the denial

for relief. The court relied on. public policy factors

already discussed in Peter W., Donohue, Hoffman, and

135

 

Fairbanks North Star.

With regard to the plaintiff's second cause of

action based on intentional tort, the court reversed the

136 The court stated that nolower court's decision.

jurisdiction previously discussing educational malpractice

had been confronted with the issue of whether public

educators :may be held responsible for their intentional

137 The courttorts arising in the educational context.

held that the plaintiffs may state a cause of action based

upon an intentional tort theory because the court does not

intend to shield individual educators from liability for
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their intentional torts.138 The court expressed this

position by saying:

It is our view that where an individual engaged in

the educational process is shown to have willfully

and maliciously injured a child entrusted to his

educational care, such outrageous conduct greatly

outweighs any public policy considerations which

would otherwise preclude liability so as to

authorize recovery.139

In summary, the Hunter case further expands the

definition of educational malpractice by addressing for the

first time the allegation of negligent promotion. ‘The

Maryland Court of Appeals denied the cause of action for

public policy reasons. The court found no new policy

factors, reaffirming by incorporation. the~ policy factors

established in Peter W., Donohue, and Fairbanks North Star
 

as rationale for its decision.

In conclusion, the five cases previously analyzed,

Peter W., Donohue, Hoffman, Fairbanks North Star, and
 

Hunter, are representative of the body of cases which have

alleged educational malpractice. These cases define the

parameters where educational malpractice has been alleged in

an academic setting. The allegations of malpractice in

these cases have encompassed the areas of negligent

instruction, diagnosis, placement, termination of services

and promotion. The cases also establish the public policy
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factors that support decisions by courts to deny recognition

of this new cause of action for educational malpractice.

These public policy factors are summarized as follows:

1. No workable standard of care can be found by

which to measure a school district's or

teacher's actions in light of the dispute

among educators and laymen as to classroom

methodology and how or what a child should be

taught.

2. No academic injury can be established with a

reasonable degree of certainty within the

meaning of the law of negligence.

3. No perceptible causal connection can be

recognized between a school district's

conduct and a student's injury suffered due

to the host of factors which influence a

student's achievement of literacy in the

schools and which are beyond the control of

the school district.

4. Money damages are inappropriate as a remedy

for a student as a result of a claim of

educational malpractice. The proper remedy

lies in prompt administrative and judicial

review through the administrative processes.
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Courts fear fraudulent claims and a flood of

litigation and the burden in terms of time

and money which would be placed upon school

districts and society if they were to hold

school districts to an actionable duty of

care.

The courts are an inappropriate forum to test

how best to educate or to administer a public

school system. The administrative processes

provided by statute are available to parents

and students and are the appropriate means of

ensuring that a student receives a proper

education.

previously noted public policy factors

rejection standards have been postulated:

lack of a judicially workable standard of care;

no certainty of injury:

no causal link;

no appropriate remedy:

flood of litigation: and,

improper forum.

the
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Summary

This chapter has discussed the historical

foundations of tort law and its nature, as well as how both

interact with public policy. The law of negligence was

reviewed to provide a foundation for a discussion of

professional malpractice in general and educational

malpractice in particular. Selected court cases which have

confronted the issue of whether to recognize educational

malpractice were analyzed to establish the existing

parameters of this area of law. From this analysis, public

policy factors were identified which have precluded judicial

recognition. These public policy factors form the basis for

the rejection standards to which all future arguments must

be directed for an educational malpractice cause of action

to be successful.
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CHAPTER IV

ANALYSIS OF REJECTION STANDARDS

The purpose of this study was to determine the

potential for a successful cause of action for educational

malpractice based on traditional negligence theory. As a

result of the educational malpractice cases, much literature

has been generated by educational and legal authors

regarding the public policy factors used by the courts in

their refusal to recognize this new tort action. They

discuss the validity of the public policy factors posing

arguments based on traditional negligence theory which

either support or refute the reasoning of the courts. In

this chapter literature containing these arguments is

categorized and discussed under the six rejection standards

generated in Chapter III: (1) lack of a judicially workable

standard of care: (2) no certainty of injury: (3) no causal

link: (4) no appropriate remedy; (5) flood of litigation:

and, (6) improper forum.

Rejection Standard One

Lack of a JudiciallyyWorkable Standard of Care

The courts have failed to recognize a cause of

action for educational malpractice because no workable

standard of care could be determined by which to assess an

117
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educator's conduct. This forms the basis for Rejection

(Standard One. The court in Peter W. announced that, ”An

affirmative declaration of duty simply amounts to a

statement that two parties stand in such relationship that

the law will impose on one a responsibility for the exercise

of care toward the other. Inherent in this simple

description are various and sometimes delicate policy

judgments."l One element of policy judgment which has

frustrated courts in their analysis of the potential

educational malpractice action has been the determination of

which standard should be used to evaluate the conduct of the

defendant educator or educational institution. The

standards to which the behavior of an educator can be held

are difficult to establish because of vague and undefined

principles in the field of education. The court in Peter W.
 

expressed this concern by stating, "unlike the activity of

the highway or the marketplace, classroom methodology

affords no readily acceptable standards of care, or cause or

injury. The science of pedagogy itself is fraught with

different and conflicting theories of how or what a child

should be taught."2 The diversity of opinion regarding a

workable standard of care for educators has caused the

courts to rule that a school does not owe a plaintiff any

more than as Cohen has phrased it, "a chair in the

classroom."3
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Klein suggests that this absence of standards has

militated against the imposition of liability and must be

overcome before a successful cause of action will be

recognized by the courts.4 Legal scholars have identified

two broad categories used to classify standards of conduct.

Conduct expected of individuals has been judged by either

the "reasonable man” standard of care or the "professional"

standard of care to determine potential negligence. It is

within this framework that authors analyze potential

workable standards of care for educators.

The Reasonable Man Standard of Care

The theory of negligence presupposes some uniform

standard of behavior. In order to deal with the problem of

uniformity, the courts have created a fictitious person, the

"5 The conduct of a"reasonable man of ordinary prudence.

reasonable man will vary with the individual circumstances

and the situation with which he is confronted. Negligence

therefore becomes a failure to do what the reasonably

prudent man would do under the same or similar

circumstances.6

One of the key elements.‘which distinguishes the

reasonable man from his professional counterpart is the

standard of comparison to be used by a jury. When the

reasonable man standard is applied to a set of facts, the
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determination of whether or not conduct is negligent resides

within each individual juror. Each juror must ask himself

what he thinks a reasonable man of ordinary prudence would

have done in a similar situation. Collingsworth observes

that when applying this standard, "the reasonable man would

probably be quite surprised that the courts have thus far

held that students are not entitled to protection from

”7
teachers' educational malpractice. The reasonable man

standard is the lowest level of care required of an

individual once a duty relationship has been established.8

Thus far the concern has been to identify a minimum

standard below which the individual will not be permitted to

fall, Elson recognizes that if the individual has in fact

any special knowledge, skill, or even intelligence superior

to that of the reasonable man, the law will demand of him

conduct consistent with it. As applied to the area of

education, this higher standard would require a teacher to

exercise the care that a reasonablyprudent teacher would

exercise under the circumstances, taking into consideration

the knowledge, skill or experience the teacher actually

has.9 This reasonable educator standard was used in gets;

31; where the defendant school district was charged with

failure to demonstrate the skill and knowledge of a

reasonable educator under similar circumstances.10 Abel,

in his discussion of this standard, admits that it is
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difficult to form standards of care for teachers. However,

he finds critics hard pressed to maintain that the placement

of Peter W. into an eleventh grade college preparatory

English class, when he read at a fifth grade level, was the

act of a reasonable educator.11

Educators have been held to the standard of a

reasonable teacher with respect to physical injury and

12
supervision. The California Supreme Court in Bellman v.

San Francisco High School District, held that school

districts are liable for injuries sustained by pupils

resulting from the failure of employees to exercise

reasonable care in supervision.13 14

15 16 17

Collingsworth,

Gordon, Tracy, and Cohen suggest that if this is

an acceptable standard for supervision, it could be adopted

for academic injury because there is no legally significant

distinction between physical injuries and the kind of

non-physical injuries caused by negligent academic

instruction. Collingsworth remarks that, "It seems

anomalous that teachers have a duty to supervise with care

.18
but not to teach with care. Cohen interprets the

Bellman decision as finding “liability arising not only out

of inadequate supervision but alternatively out of improper

.19
instruction. In the case of Mastrangelo v. West Side

20
Union High School District, which involved an accident

in a chemistry lab, the court found that once a teacher
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decides to use a certain method of teaching or study a

specific subject matter, he must administer the method

without negligence.21

Commentators have found a primary flaw when

comparing educational malpractice to physical safety.

Teachers have been traditionally held to a reasonable man

standard with regard to physical safety, but authors suggest

that it would be more appropriate to hold them to a

professional standard with regard to academic

22
instruction.

The Professional Standard of Care
 

The exercise of professional judgment is the most

important characteristic distinguishing the role of the

professional from that of the reasonable man. The

professional must exercise his best judgment after taking

all reasonable measures to gather information and evaluate

the situation, but is not liable for "honest errors of

23
judgment.“ Collingsworth explains this honest error of

judgment principle as follows:

If generally accepted methods are correctly

implemented in identifying the problem, but there

are two or more possible courses of action

available to correct it, professional malpractice

doctrine does not require the professional to make

the right choice, provided there is a reasonable

basis for the choice made.24
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Elson asserts that courts have found professionals liable

only for the harm caused by erroneous judgments where they

have not followed customary procedures necessary for them to

render their best judgments.25

The standard used to judge the conduct of a

professional differs in one significant respect from the

reasonable man standard. A professional is required not

only to exercise reasonable care in what he does, but he

must also possess and apply a minimum standard of special

knowledge and skill. Juries are instructed that the

professional must have the skill and learning commonly

possessed by members of the profession in good standing, and

if he does not, he will be liable if injury results from his

negligent actions.26 Thus, as the University of

Pennsylvania Law Review summarizes, ”A professional will be

judged not by the 'reasonable man' standard applied in

ordinary negligence cases, but by comparison with his

professional peers."2.7

Finding acceptable standards by which to measure the

skill and knowledge of an educator is a difficult challenge.

Lynch highlights the courts' position regarding this

challenge referring to Peter W. and Donohue which dismissed

the existence of any professional consensus of what is

negligent or non-negligent conduct in the field of
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education.28 Pabian claims that the community standard

applied in medical malpractice litigation could be utilized,

although the teaching profession does not lend itself easily

to such a standard.29 Blackburn observes that unlike the

medical profession, educators cannot agree on what care and

skill is ordinarily required in a given situation.30

The measurement of student learning has been cited

as an alternative form of an acceptable standard. Gordon

dismisses this form by saying, "It would be unfair for the

courts to subject school districts to the crushing burden of

tort liability for a student's failure to learn."31 Tracy

sees no logical basis for blaming the teacher for the

failure of the student to learnwithout proof of the

teacher's affirmative negligence. Instead, emphasis should

be placed on the responsibility of the teachers to instruct

non-negligently and not on the degree of student

learning.32

Five sources from which professional standards may

be derived have been discussed by the authors and are as

follows: a statutory standard, a community standard, a

self-imposed standard, a certification standard and a school

of thought standard.

A Statutory Standard - A standard for evaluation of

teacher conduct, found in statutory or administrative

guidelines, is discussed frequently in the literature.
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Lynch states that, "if a statute exists which defines the

duty of care, a cause of action should exist and a negligent

”33 However, heviolation should result in a trial.

continues, if the legislature has not made explicit

provision for civil suit, the court is not compelled to

invoke in a tort action the standard of care provided in the

34 Abel surmizes that the trend towardstatute.

accountability legislation indicates that there is public

policy support for holding educators accountable for failure

to exercise care in the discharge of their school

duties.35 Tracy adds that "Competency Based Teacher

Education" statutes that define specific teaching behaviors

may be adopted by courts to formulate a professional

standard.36 Patterson notes that the potential exists for

the legislature to set a high standard of accountability

which would leave educators extremely vulnerable, and

suggests that educators could respond by lobbying for a

return of governmental immunity.37

As statutes become more prescriptive, the

possibility increases that they will establish a workable

standard of care for educators. Lynch contends that the

more prescriptive the law becomes, the more it approaches

the likelihood of being construed as a statutory duty of

care.38 States such as Georgia, that have Professional

Teaching Practice Acts which explicitly recognize teachers
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as professionals, may already provide the necessary language

needed to hold an educator accountable.39

A Community Standard - A professional standard of

care can be derived from commonly accepted principles and

procedures that are customarily followed in the professional

community. Collingsworth explains that under this community

standard, the teacher would not be liable if he used an

approach generally accepted by competent members of the

profession.40 This standard seeks to impose upon teachers

the responsibility to use reasonable care in utilizing the

tools of the trade in fulfilling their duty to teach

students. Klein observes that one of the inherent

difficulties with the potential use of the community

standard to make a qualitative assessment of educational

programs, is the lack of consensus in the profession with

regard to the best method of teaching or even the purpose of

41
education. Tracy emphasizes that determining a minimum

level of skill and knowledge common. to»:members of the

profession is the majorhurdle in formulating a workable

professional standard.42 Alternately, Elson. foresees .no

difficulty in ascertaining a commonality of knowledge

because there is an extensive body of pedagogy to which

almost all teachers are exposed in their formal

43
training. Braverman suggests that it does not seem

unreasonable "for an educator to be judged in comparison
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with his professional peers, based on his conformity to the

norm or minimum of that professional community in which he

works.”44

A Self-Imposed Standard - The self-imposed standards

of the school district provide another standard which is

reviewed by several authors. Elson maintains that the

school system's self-definition of the standard of care it

owes individual students comprises an appropriate standard

and could become the most significant genesis of educational

malpractice litigation.45 Patterson recommends that

educators should develop and follow guidelines which

establish specific goals and objectives for each grade

level.46 The University of Pennsylvania Law Review

cautions that once a teacher and school district undertake

to provide education, they assume a duty to educate

non-negligently under the general principle of voluntary

assumption of duty. If they voluntarily render this assumed

duty upon which the parents rely, they can be held to this

47
duty. Tracy considers it only reasonable and fair to

expect an educational system to behave in accordance with

self-imposed procedures, and a judicial remedy should be

48
available if it fails to do so. Braverman notes that

evaluations of a teacher by a principal or supervisor might

also be useful as evidence of a self-imposed standard of

care, especially if the teacher is retained.49
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A Certification Standard - Teacher competency exams

and certification criteria have been suggested as another

basis for a standard of care. Pabian observes that

Florida's competency test for teachers, which includes 23

generic competencies, could formulate the basis for

50 Both Elson and Bravermanmeasuring teacher conduct.

speak of the importance of teacher certification upon

education as a profession and mention that standards could

be developed based upon certification criteria. Elson views

such certification requirements as a traditional indicium of

51
professional status. Braverman contends that these

requirements could be used to evaluate the conduct of the

teacher.52

A School of Thought Standard - The final suggested

source of a professional standard is similar to that which

has developed for psychiatrists. Elson states that,

“psychology has no clearly ascertainable routine, procedures

or technology for successful_ psychotherapy, yet

psychiatrists are nevertheless judged by a professional

 

standard."53 Although the court in Otero v. Mesa

County54 concluded that, "the disagreement between

educators, when compared with those of psychiatrists, makes

the latter appear singleminded,” there is merit in using

this formula for developing standards in the education area.

A psychiatrist will be held to a standard which comforms to
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the school of thought he espouses. Courts have determined

that disputes between schools of thought cannot be settled

by the law. In order for a school of thought to be used as

a standard, it must be recognized as having definite

principles, and must be the line of thought of at least a

respectable minority of the profession.55 An application

of this standard to the field of education would cause a

teacher to be held to the principles of the school of

thought upon which he based his teaching.56

The standard for psychiatry was developed on the

premise that unless modern psychiatry is allowed to explore

new methods of treatment, the future growth of the

profession and discovery of new cures will be greatly

inhibited.” Authors agree that because there exists the

need for teachers to implement diverse methods of

instruction, this standard is equally applicable to the

field of education.58

Outrageous Conduct

In addition to the standards proposed for evaluating

59 and Klein60the conduct of teachers, Blackburn suggest

that if the conduct of the defendant is so outrageous, the

courts should not dismiss an educational malpractice suit

because they cannot find either a workable reasonable man or

professional standard of care by which to judge the conduct
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of an educator. Blackburn cites social promotion as an

example of an outrageous act which is based upon a lack of

due care which should not be passed over by the courts.61

Klein remarks that social promotion is a blatant violation

of the legally mandated student-teacher relationship which

should result in the recognition of a legal duty.62

Pabian cites a study which concluded that the best

way to improve teacher quality is to legally define teachers

as professionals. He warns that once this occurs, teachers

would have to assume the responsibility of professionals,

including the defense of a malpractice suit if one should

arise.63 As educators strive for a wider acceptance as

professionals, clearer quantifiable standards may emerge.

Carter, an educator, advises, ”In short we must devote

attention to what we must do to move education to

professional status in the eyes of the law. I am convinced

64 Kleinit is better to develop rules than to be ruled.”

further concludes that, "to demean the status of educators

while relying on them to shape the future of society is

counterproductive to our own best interests."65

In summary, the authors have analyzed Rejection

Standard One, Lack of a Judicially Workable Standard of

Care, under the categories of reasonable man and

professional standard of care. They have conjectured in

their arguments that a workable standard of care can be



131

ascertained by which to evaluate teacher conduct in academic

areas. They project that this standard can either be the

reasonable man or the professional standard of care. They

caution that lack of definition and agreement regarding

classroom methodology and the science of pedagogy can only

be overcome by identifying consistent variables in the field

of education.

Rejection Standard Two

No Certainty of Injury

The courts have failed to recognize» a cause of

action. for educational malpractice because no reasonable

degree of certainty that the student suffered injury could

be perceived. This forms the basis for Rejection Standard

Two. The court in Peter W. held that there *was "no

reasonable 'degree of certainty that... plaintiff suffered

injury' within the meaning of the law of negligence."66

Later court decisions have affirmed and incorporated this

principle into their rationale for denying recognition of

this cause of action. Among the injuries that have been

claimed in educational malpractice suits within the context

of inadequate education are functional illiteracy, inability

to obtain other than menial employment, and various

psychological injuries which include severe depression and

loss of self-esteem.67
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Authors have remarked that the task of determining

the certainty of injury should not deter courts from

allowing the jury to decide its compensability.

Collingsworth writes that in some cases a quantification of

the injury suffered may prove to be difficult, but this is

not a sound reason for denying a cause of action.68

Prosser states that the type of injury should not be a bar

to recovery, noting that, ”mental suffering is no more

difficult to estimate in financial terms and no less a real

"69 It was the view of theinjury than physical pain.

Supreme Court in Story Parchment Co. v. Paterson Parchment

99; that the defendant must bear the risk of uncertainty

which his harm has created:

Where the tort itself is of such a nature as to

preclude the ascertainment of the amount of

damages with certainty, it would be a perversion

of fundamental principles of justice to deny all

relief to the injured person, and thereby relieve

the wrongdoer from making any amend for his

acts.‘70 ‘

Authors have divided their analysis of the certainty

of injury issue into two categories: (1) Is the injury

claimed a legally recognizable injury under tort law; and,

(2) When does determination of an injury become certain.
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A Legally Recognized Injury

Once the plaintiff establishes a duty and breach of

that duty in his alleged educational malpractice action,

Tracy remarks, that the greatest obstacle remaining for him

is to show that he has suffered a legally compensable

injury. Two questions must be answered by the court before

an academic injury will be legally recognized: (1) Does the

academic injury constitute the invasion of a legally

71
protected interest; and, (2) Is the academic injury of

the type for which the law will supply a remedy.72

An answer to the first question can be derived from

the holding of the Supreme Court in §_9_s_§_ where the court

elevated education to the status of a property interest

protected by the Due Process Clause of the Fourteenth

Amendment.73 Pabian acknowledges that the property

interest ”involved was not the right to be assured a certain

level of education, such as functional literacy. Rather, it

was the right to attend school and not be deprived of that

right without adequate notice."74 However , he poses that

the recognition of education as a property interest could be

extended to compensate the victim of educational

malpractice.75 Klein maintains that judicial

acknowledgment of academic injury would be congruent with

the policy judgment rendered in Goss that the law will

protect the right of a student to a 'minimal level of
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education.76 In addition, many state statutes extend the

right of a child to a free education and may, as the Supreme

Court indicated in Gggg, give the students a property right

in educational benefits.77

After establishing that students have a legally

protected right to an education, the second question asks

whether a failure to receive an adequate education is the

type of injury for which the law will provide a remedy. The

University of Pennsylvania Law Review states that plaintiffs

in educational malpractice suits have claimed that their

failure to learn because of teacher negligence is a legally

cognizable injury in tort for which the law will provide a

remedy. Alternately, defendants in these suits have argued

that the student's failure to learn “is not an injury at

all, but rather a loss of expectency or failure to receive

.78
a benefit. Consequently, they argue that it is not the

type of injury for which a remedy can be granted by law.79

This poses the question of whether an inadequate education

is a legally recognizable injury that can be accorded a.

remedy or merely the loss of a benefit that will receive no

compensable recognition under the law.

In their discussion of whether an inadequate

education is a legally recognizable injury, authors examine

two types of injuries pleaded by plaintiffs in educational

malpractice litigation. Several plaintiffs have claimed a
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direct academic injury and others have claimed forms of

indirect injury. Elson delineates three major types of

direct academic injury which can be alleged in educational

malpractice suits. First, the injury could be the failure

to learn a given quantum of factual information, such as

geometry or German. Second, the injury could be the failure

to learn certain basic skills, such as elementary reading,

writing and arithmetic. Finally, the negligence of the

educator could lead to injury in the affective or emotional,

rather than cognitive or intellectual domain.80

The failure to learn a given quantum of factual

information was addressed in the case of Trustees of
 

Columbia University v. Jacobsen, where the court failed to

recognize the university's non-fulfillment of its catalog

representations to 'teach, "wisdom, truth, character,

enlightenment, understanding, justice, liberty, honesty,

courage, and beauty,” as a legally sufficient injury.81

It is Tracy's opinion that the best claim for

educational injury is the nonlearning of basic skills. She

explains that, "This injury, often referred to as functional

illiteracy is much easier to identify and measure than many

other tort injuries. It is the most direct and foreseeable

82 The measurement toolsresult of a breach of duty."

which could be used to determine injury are student

competency or achievement tests. Pabian reports that
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student competency tests are currently' being considered,

83 He
planned or implemented in nearly every state.

proposes that, ”the tests should serve two purposes: (1)

early identification of students with learning difficulties,

and (2) indication of the need for remedial aid to assure

that the students possess adequate proficiency in basic

skills at graduation. " 84 Pabian foresees a problem with

the usage of student competency tests and cautions that, "by

implementing such a low standard (minimum competency),

concern has arisen whether teachers, especially in the

middle to upper income areas, will structure their teaching

to the minimal competency exam instead of to their students'

abilities."85 Lynch explains that proof of injury

requires a comparison of pre-achievement test results given

before the alleged negligent instruction and

post-achievement test results given after the instruction in

conjunction with a reliable measurement of ability.86

Lynch conjectures that injury to the affective

domain is the most difficult of the three academic injuries

to prove and perhaps the most devastating};7 Such injury

may be caused by a teacher who ridicules, berates, totally

ignores or excessively criticizes a student which may cause

a student to lose the motivation and self-confidence

88
necessary to learn or even to come to school. This form

of behavior by a teacher would approach the intentional
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infliction of emotional distress illustrated in Johnson v.

Sampson, where a teacher, who bullied a school girl with

threats of prison and public disgrace unless she signed a

confession of immoral conduct, was found guilty.89 Lynch

fears that malpractice suits, if. successful in obtaining

extensive damages for cognitive type injuries, would cause

schools to concentrate on basic skill development to the

exclusion of affective values or attitude formation.90

In addition to the direct academic injuries which

have been pleaded, plaintiffs have also complained of

indirect injuries. The most common indirect injury is

psychological harm which has resulted from the failure to

achieve an adequate education. The humiliation of not being

able to fill out a job application, the failure to get a job

because of the lack of required basic skills, and the

inability to advance beyond menial labor, are instances

where psychological harm occurs.91 Although many of these

psychological injuries occur outside the classroom, Jerry

maintains that this does not justify non-recognition of a

duty or cause of action if the injury resulted, in part,

from improper classroom instruction.92 Tracy cautions

plaintiffs that courts are already highly suspicious of

psychological injuries due to their fear of the

unmanageability of these claims. Because of this fact,

Tracy advises plaintiffs to avoid claiming psychological
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injuries if they can obtain an adequate remedy for other

types of injury. Furthermore she states, the pleading of

psychological injuries may divert the courts' attention from

the stronger arguments of the plaintiff and lead to

93 Another form ofconfusion. of the fundamental issues.

indirect injury alleged by plaintiffs has been the loss of

future wages. Jerry acknowledges that projecting the lost

future earnings because a student “cannot acquire meaningful

employment is difficult, but is certainly not

impossible."94 Klein explains that plaintiffs can offer

proof that loss of potential earning power is a

recompensable injury. The failure to offer such proof can

result in a finding that the loss of potential earning power

is not an injury but ”a mere expectancy interest - that is,

only a probable economic advantage."95 Tracy warns that

plaintiffs should avoid claiming that incompetent

instruction resulted in loss of expected employment. It is

her position that it is unreasonable for a student to expect

to graduate qualified fOr a specific type of employment or

level of income given the range of student ability

anticipated to emerge from a compulsory education

system.96

When is an Injury Certain?

One concern authors have expressed when addressing

the issue of legally recognizable injuries has been the
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inability to determine when an academic injury has occurred.

Pabian notes that students who are victims of teacher

malpractice often get as far as high school before the

97 Jorgensen observes that educationinjury is realized.

is not an emergency service, but rather an ongoing process

that probably will result in damage only if negligently

98
performed over a period of time. Authors such as Lynch

have formulated pre-test and post-test strategies to

determine which individual teachers may be negligent.99

Lynch expresses this aspect of the injury issue in

this way, ”At what point in the lifetime of the plaintiff

are the opportunities, which would have been present with

100 He
non-negligent teaching, reduced significantly?"

suggests that when an opportunity to be employed is rendered

unobtainable because of negligent teaching or inadequate

occupational counseling, is the time when injury becomes

certain. This would be a matter for the court to decide on

101 Lynch draws attention to thea case by case basis.

fact that some students may be able to alleviate the affects

of negligent teaching by electing to take. G.E.D.

examinations or enrolling in junior colleges. Such action

could totally mitigate or at least significantly cloud the

ability to establish certainty of injury.102

In summary, the authors have analyzed Rejection

Standard Two, Certainty of Injury, by addressing the issues
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of (1) whether the injury claimed is a legally recognizable

injury under tort law, and (2) when does the determination

of injury become certain. They have conjectured in their

arguments that academic injury is legally recognizable and

can be determined with certainty. They project that courts

could recognize either direct or indirect injuries. They

caution that to claim indirect injury could detrimentally

bias courts in their analysis of direct injuries and confuse

fundamental issues. Additionally, they maintain that the

defendant must bear the risk of uncertainty and not the

plaintiff.

Rejection Standard Three

No Causal Link
 

The courts have failed to recognize) a cause of

action for educational malpractice because no causal

connection could be established. This forms the basis for

Rejection Standard Three. The courts which have been

confronted with the educational malpractice claim have

stated that In) perceptible causal connection can be

established between teaching methods and. the failure to

learn because learning is ”influenced by a host of factors

which affect the pupil subjectively, from outside the formal

teaching process, and beyond the control of its

103
ministers.” In so holding, the courts have failed to
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adequately address the causal connection issue.104

The plaintiff must prove in every negligence action

that: the injuries he sustained were caused by the

defendant's conduct and were a foreseeable or reasonably

direct risk of the conduct. in. which the defendant ‘was

engaged. The authors discuss the elements of the causation

issue by addressing two questions: (1) whether the

defendant's conduct was the legal cause of the plaintiff's

injury, and (2) whether the defendant's conduct was the

proximate cause of the injury.

Legal Cause

The test frequently discussed by the authors, used

to assess whether the defendant's conduct legally caused

the plaintiff's injury, is the substantial factor test.

Collingsworth frames the language of the test as, ”whether

the defendant's conduct was a material element and a

substantial factor in bringing" about the plaintiff's

105 He contends that the substantial factor testinjury.

is more appropriate than the but-for test in the educational

malpractice case. A host of factors are involved in the

educational malpractice situation which all influence the

failure of a student to learn. The but-for test is not

designed to accommodate multiple factors but rather weighs

only one potential cause of the injury.106
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Elson asserts that the court in Peter W. misread the

common law principles of causation in negligence cases when

it ruled as a matter of law that the plaintiff could not

prove under any circumstances that the conduct of the

defendant caused his inability to read above a fifth grade

level. He further states that the common law principles "do

not require proof that the defendant's conduct was the sole

or even dominant factor in bringing about the harm to the

plaintiff. Rather, it need only be shown that defendant's

conduct was a substantial factor in causing the harm."107

Blackburn refers to the substantial factor test as one that

determines the significance of the various causes of the

injury. If the conduct of the defendant was a significant

factor in causing the plaintiff's inadequate education, the

fact that other causes have also contributed to the same

result will not remove liability from the defendant.l08

Klein describes this test as one of "substantial cause" and

explains that "liability should result if acts and omissions

of educators represent a substantial cause of plaintiff's

inadequate education."109

Burden of Proof - The plaintiff has the burden of

proof in a negligence cause of action. He must identify the

cause of his injury and rule out other possible causes if

they could have contributed to the injury. The amount of

proof required to prove these elements is discussed by
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110 111
several authors. Elson and Tracy write that a

student need not prove with mathematical precision or

scientific reliability that the conduct of the defendant was

the cause of his injury, but he must show that it was more

probable than not that the conduct was a substantial factor.

112 113 claim that the student mustPabian and Braverman

prove causation by a preponderance of the evidence or by

clear and convincing evidence depending upon the

requirements of the jurisdiction. Abel suggests that

causation must be established minimally "beyond a mere

possibility,” and therefore the student would not be

required to prove causation by direct and positive evidence

to the exclusion of every other ~possib1e cause of his

injury.114

Proof of Causation. - Proof of causation in ‘the

educational malpractice cause of action is difficult because

of the "host of factors“ concern which was identified in

Peter W. The Peter W. court identified physical,

neurological, emotional, cultural and environmental factors

which affect a student's ability to learn and which are not

115 Additionalunder the control of the school system.

factors, identified by Pabian, are self-motivation,

socio-economic factors, the influence of television, grade

inflation, and any innovative program that may have been

instituted by the school or teacher.116
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Klein suggests a two step method of proof by which

plaintiffs could prove causation which would account for the

host of factors concern. The first step is to determine

which components of the learning process educators can

control. The second step would assess the performance of

the educator by correlating the components determined in the

first step with the student's expectations of instructional

success and pmedetermined factors in learning which cannot

be controlled by the educator. In addition to those factors

previously mentioned by the Peter W. court and Pabian, Klein

lists home environment, peer pressure and subjective

interaction between the teacher and the student. If the

uncontrollable factors play a predominant role in causing

the inadequate education of the student, the court. may

determine that the defendant's conduct was not a substantial

factor even though the conduct may have been negligent.117

The ability of the student to learn is an important

element in the case. Consequently, the student must prove

that he has not achieved functional literacy although he has

a normal capacity to learn. Klein recommends three ways to

prove ability to learn. First, the student can introduce

evidence of progress in a remedial program initiated after

graduation or after leaving public school. Second, evidence

of the student's aptitude test scores, which measure his

general scholastic aptitute and task oriented ability, can
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be introduced. Third, evidence of normal intelligence test

scores may be utilized to draw inferences regarding the

ability of the student to learn.118

Klein proposes two methods by which the student can

prove that he has not achieved functional literacy although

he has a normal capacity to learn. First, the student may

introduce his standardized test scores as evidence of his

learning deficiencies. These can provide a basis for

determining the effectiveness of the educational program and

the degree to which the student has 'reached his expected

level of achievement. Second, the inability of the student

to accomplish practical and necessary tasks such as

completing a job application form can be presented as

evidence.119

In addition to the host of factors concern, another

difficulty a student faces when proving causation is the

length of time which passes before~ he realizes he has

received an inadequate education. A student may not become

aware of this deficiency until he has graduated from high

school and seeks employment. After this length of time, it

is difficult if not impossible, to identify and prove which

teacher or teachers were responsible for the failure to

learn.120

The approaches by which students may prove causation

despite the difficulties presented has been a subject of



146

discussion by the authors. They propose that the following

three types of evidence can be used by a student to

establish causation: circumstantial evidence, expert

testimony and common knowledge.

Circumstantial Evidence - Through the use of

circumstantial evidence, the jury could infer that the

defendant school district or the conduct of an individual

teacher caused the failure of a student to learn. One form

of circumstantial evidence described by Elson suggests that

the student's history of academic achievement could befi

presented to demonstrate the likelihood that a teacher's

conduct was a substantial factor in contributing to the

academic failure of a student. This history may show a

constant level of achievement which suddenly drops off at

the same time the student is exposed to a certain teacher or

teaching method. If such evidence were to be presented to a

jury, a presumption could arise from which they might infer

that absent the challenged teacher or teaching method, the

student's level of achievement would have continued on the

same pattern.121

A second form of circumstantial evidence which may

be Presented is discussed by Elson,122 123

h,124 125

Collingsworth,

Lync Braverman, and the University of

126
Pennsylvania Law Review. Through comparison,

inferences could be made that an individual student or class
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of students failed to learn because of a teacher's negligent

conduct or the teaching methods used by a school district.

By comparing an individual student or class which did not

learn with others similarly situated who did learn, but were

not exposed to the teacher's conduct or teaching methods

challenged, a presumption could arise that the conduct or

methods challenged were the cause of the failure to learn.

A prima facie showing of causation therefore would be made,

and this evidence would suffice to prove causation until

evidence to the contrary was presented by the

defendants.127

With this form of evidence, it is difficult to hold

constant the many variables which affect the learning

process in order to determine the effect of the conduct of

the teacher or teaching methods on the student's

128
learning. Collingsworth asserts that this difficulty

may be overcome by eliminating the competing variables

through proof that the plaintiff has all of the qualities of

his more successful peers.129

A. third form of circumstantial evidence ‘which a

plaintiff may present to prove causation can be derived by

comparing the defendant's conduct "to the requirements of a

statutory or regulatory provision designed to prevent the

type of educational injury that has occurred."130

131 132
Elson and Lynch cite as an example of this form of
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evidence a student who alleges educational negligence due to

the failure of the defendant to identify him as a student

with a learning disability and to refer him for special

education. Elson states that a prima facie case of

negligence would be established if a regulation exists which

mandates such identification and referral. Proof of

violation of the regulation by the defendant ”would also

presumptively establish that the student's lessened learning

achievement, which the regulation was designed to minimize,

was caused by the defendant's failure to follow the

regulatory requirements."133

Expert Testimony - A second type of evidence which

can be used to prove the requisite causal connection is

134 135 and Abe1136
expert testimony. Elson, Tracy,

mention that experts in the field of education could be

called to testify regarding the usual results of certain

types of teaching methods and whether the teacher's conduct

was a substantial factor in causing the student's lack of

learning. Tracy foresees weaknesses in utilizing expert

testimony because such testimony is often unavailable, and

even if it were available, it would be disputed in court due

to a lack of scientific evidence and theoretical consensus

in the field of education.137 El son identifies another

weakness with this type of evidence pointing out that there

is little empirical evidence available on the cause and
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effect relationship between teaching methods and student

performance. As a result, the opinion of the expert "will

be based largely on either the witnesses' personal

experiences or deductive reasoning from pedagogical

theory."138

Common Knowledge - A final type of evidence which

could be used to prove the causal relationship is suggested

by Elson. He states that a commonsense understanding of

cause and effect relationships may be critical in proving

the student's case, although it is not conclusive evidence

of the causal connection. The trier of fact should be able

to draw the commonsense conclusion that the conduct of the

defendant was a substantial factor in the failure of the

student to learn.139

Proximate Cause

Proving that the conduct of the defendant in fact is

the legal cause of the failure of .the student to learn is

the first question in the causation issue. After legal.

cause has been established, the second question is whether

the defendant's conduct was the proximate cause of the

failure to learn. It is the position of Woods,14o

Collingsworth,141 and the University of Pennsylvania Law

Review142 that proximate cause should not create a major

obstacle for the student if he has already proven the legal
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cause question. Proximate cause attempts to limit the

liability of the defendant to cases where the harm flowing

from the conduct is foreseeable. Collingsworth writes that

an obviously fereseeable result of incompetent teaching is

impaired learning.143 The University of Pennsylvania Law

Review focuses on the effects of hiring incompetent teachers

and suggests that the failure of a student to learn is

clearly a direct and foreseeable result of hiring an

incompetent teacher.144 Woods asserts that proximate

cause is "undoubtedly satisfied,“ because "it is

unquestionably foreseeable that a school district charged

with the responsibility of taking reasonable measures to

educate its pupils will damage those students when it

breaches this duty."145

Defenses to a Negligence Action

Defenses which may be pleaded and proven by the

defendant school district or teacher are also the subject of

discussion of the commentators and present challenges for

the student in the educational malpractice case. These

defenses are contributory negligence, assumption of risk and

third-party defendant.

Contributory negligence is a defense which can be

raised by the defendant to bar his liability even though his

conduct was negligent. The defendant must prove that the
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student was negligent in not taking reasonable steps to

learn or to protect himself from the) defendant's

conduct.146 Elson observes that the contributory

negligence defense may be an obstacle for the student

because "the ultimate success or failure of a student to

achieve in school depends upon the willingness and ability

147 Klein states that theof the individual student.”

defendant could introduce evidence of a poor attendance

record and a generally negative attitude towards school to

prove the student's contributory negligence.148 Abel149

15° mention that courts are reluctant toand Klein

attribute contributory negligence to a child and would be

lenient when asked to apply it‘ to a student in the

educational malpractice case.151

A second defense which is available to the defendant

is assumption of risk. The defendant must prove first, that

the student knew and understood the risk he was incurring

and second, that his choice to incur the risk was entirely

free and voluntary. Abel states that it is unlikely any

defendant who bases such a defense on a student's attendance

will be successful because of the intervening compulsory

attendance statute that requires compliance.152

A third possible defense exists if the defendants

join the student's parents as third-party defendants.

Braverman remarks that the defendants may argue that the
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parents neglected or failed to supervise their child and as

a consequence are jointly liable with the school

district.153 Abel sees this defense as questionable

because historically courts have given protective immunity

to the parent-child relationship, and recognition of this

defense would be contrary to public policy.154

Several of the authors155 discuss the rule of law

which holds that the issue of causation is a question of

fact for the jury to decide unless the court can conclude as

a matter of law that reasonable men could not differ in

their finding of causation. Jerry emphasizes that

difficulty in proving causation is not a reason for the

court to hold as a matter of law that a student cannot prove

his case.156 Collingsworth summarizes this position of

the authors:

Causation is for the fact finder to decide

based on the merits and courts are therefore

not justified in barring all educational

malpractice claims because of a feeling that

causation is uncertain.157

In summary, the authors have analyzed Rejection

Standard Three, No Causal Link, by addressing the two

elements of the causation issue: (1) legal cause and (2)

proximate cause. They have conjectured in their arguments
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that both legal and proximate cause may be established thus

creating the necessary rationale for legal recognition of

causation. They project several methods of proof and types

of evidence whereby legal cause and proximate cause may be

established. They caution that the host of factors and

timeliness difficulties that influence the determination of

proof should be carefully controlled utilizing the

substantial factor test.

Rejection Standard Four

No Appropriate Remedy

The courts have failed to recognize a cause of

action for educational malpractice because no appropriate

remedy could be identified. This forms the basis for

Rejection Standard Four. The courts which have confronted

the issue of educational malpractice have held that they can

find no appropriate remedy for the student who claims he

failed to receive an adequate education in the public

schools. The award of monetary damages in the educational

malpractice area involves an impermissible speculation by

the courts because the extent of academic injury is

158 The court inincapable of precise assessment.

Fairbanks North Star expressed this concern:

In particular we think that the remedy of money is

inappropriate as a remedy for one who has been a
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victim of errors made during his or her education.

The level of success which might have been

achieved had the mistakes not been made will, we

believe, be necessarily incapable of

assessment. 0 o .159

Furthermore, monetary damages may place an undue financial

 

burden on the school districts and society. Peter W.

recognized that, "the ultimate consequences, in terms of.

public time and money, would burden them and society beyond

calculation."16o

If a plaintiff can prove the requisite elements of a

negligence cause of action, he is entitled to relief. An

appropriate remedy will be granted by the court to

compensate the plaintiff for his injury and to place him in

the same position he would have been in had the injury not

occurred.161 Authors have responded to the position of

the courts by analyzing the appropriateness of remedy issue

under two categories: (1) the appropriateness of awarding

monetary damages, and (2) the appropriateness of awarding

alternative remedies.

Monetary Damages

The plaintiffs in the educational malpractice cases

brought thus far have sought relief in the form of monetary
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damages, which the courts have consistently denied.

Jorgensen maintains that monetary damages should be awarded

to compensate the student for his disability and for the

effect his inadequate education will have on his future

earning capacity. She admits, however, that monetary

damages are difficult to calculate, are subject to

speculation, and are a potential drain on resources of the

school district.162

Collingsworth suggests that the amount of monetary

damages could be ascertained if the student also seeks

remedial instruction. The measure of monetary damages would

be the wages lost by the student while he is out of the

workforce attending remedial instruction to complete his

education.163

The University of Pennsylvania Law Review claims

that a student seeking relief in the courts for educational

malpractice could ask for monetary compensation for the

diminished future income he would have earned had he

received the proper education. The article notes, however,.

that this remedy would have several disadvantages. First,

courts which are already reluctant to award damages based

upon speculation would be hesitant to address another

speculative area. Second, if the plaintiff had not sought

remedial instruction, the defendants could argue that the

student had not attempted to mitigate his damages and
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therefore is not entitled to relief. Finally, the award of

monetary damages could exact a crushing financial burden on

the school district.164

Abel and Tracy also discuss disadvantages of

awarding monetary damages. Abel states that the payment of

monetary damages neither benefits the school nor remedies

the student's inadequate education.165 Tracy questions

the appropriateness of monetary damages for loss of expected

employment because it does not conform to the purpose of

public education which historically has been to create a

Productive and literate citizenry.166

Alternative Remedies

Commentators have suggested various alternative

remedies that the plaintiff could seek and the courts could

award which would be more appropriate than monetary damages.

One alternative remedy available to a student is proposed by

the University of Pennsylvania Law Review. It maintains

that the student could seek removal and replacement of the

incompetent teacher. The removal could be accomplished by

means of a court injunction which would be directed against

the school officials to remove the teacher. It could

alternately be directed only against the teacher to enjoin

him from teaching. This remedy has the advantage of being

relatively inexpensive. Although it would eliminate
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potential injury that the teacher may cause in the future,

it would not make whole the student who has been subjected

to incompetent teaching.167

A second alternative remedy suggested by several of

the authors would require the schools to provide or pay for

remedial instruction for the student. This form of remedy

has several advantages which have been identified by the

authors. Pabian proposes that it would not only compensate

the plaintiff for his injury, but would punish the school

district and/or the teacher, thus affecting a deterrence for

future negligent conduct.168

Jorgensen cites other advantages. First, the

payment or provision of remedial instruction would cost the

school district less than the payment of monetary damages.

Consequently, the threat of placing an undue financial

burden on the schools would be alleviated. Second, the

student would receive the education he allegedly failed to

receive while enrolled in the public school system. Third,

it would discourage lawsuits brought by the insincere

plaintiff who is seeking a windfall through an award of

monetary damages.169

Another advantage mentioned by Tracy is that the

award of remedial instruction would eliminate the problem of

170
speculative monetary damages. Klein suggests that

requiring schools to provide an appropriate remedial program
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for a student would enable him to enhance his academic

competencies, increase his chances for higher earnings and

better jobs, and repair his emotional injuries by improving

his self-image through scholastic success.171 The

University of Pennsylvania Law Review states that the award

of remedial instruction will make the student whole in the

majority of cases.172

Klein alternately asserts that remedial instruction

by itself can never make a student whole, fully compensate

him for losses incurred or deter future harm. She suggests

a third alternative remedy which, in addition to providing

remedial instruction, would grant a limited monetary award

in the form of a salary for attending the remedial program.

The amount of the salary could be equivalent to the earnings

lost by the student while he is attending the remedial

program. Alternatively, the student could receive the

earnings lost over a designated period of time, the length

of which would be determined without reference to the time

required for the student to gain the necessary skills. This

method of allocating a fixed monetary amount would limit the

court's need to speculate.173

Jorgensen and the University of Pennsylvania Law

Review remark that remedial instruction coupled with

monetary damages may be ideal for the student who has been

out of school for several years and has suffered diminished
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earnings because of his lack of skills or reading

ability.174

Tracy advises that the court should limit the

monetary award to reimbursement for the cost of remedial

instruction if a student has already received this

instruction and under certain circumstances, allow for

reimbursement for wages lost during the remedial period.

Tracy further states that relief should be limited to

remedial instruction whenever possible both to alleviate the

financial burdens which large monetary awards would bring to

schools, and to discourage students from filing suit to

receive such awards.175

Several authors have commented on the potential

long-term effect created by the courts' position that an

appropriate remedy cannot be found to compensate the student

who claims academic injury. Collingsworth summarizes this

effect by observing:

Denial of the suit makes the plaintiff, who... may

be a victim of clear negligence, bear the loss

himself... the state benefits when an individual

receives an education. It enables the individual

to fend for himself and not be a burden to the

state. However, in a case where an individual is

negligently injured by the state, the entire

populace should bear this burden at the outset

rather than place it entirely upon the innocent

party who may eventually become a burden to the

entire populace anyway.176
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In summary, the authors have analyzed Rejection

Standard Four, No Appropriate Remedy, by addressing the

categories: (1) the appropriateness of awarding monetary

damages, and (2) the appropriateness of awarding alternative

remedies. They have conjectured in their arguments that

monetary damages could be detrimental to the recognition of

a successful cause of action. They project that alternative

forms of remedial instruction for the) allegedly injured

student is an appropriate remedy. They caution that claims

for large monetary awards will be rejected by courts due to

the speculative nature of calculating a proper amount.

Rejection Standard Five
 

Flood of Litigation

The courts have failed to recognize a cause of

action for educational malpractice because they fear that

excessive litigation and fraudulent claims would result.

This forms the basis for Rejection Standard Five. The Pete;

W;_court feared that recogition of a new cause of action to

remedy academic injury could bring a flood of litigation

which would overwhelm the already congested court system.

The court also feared that recognition could attract

opportunistic plaintiffs bringing fraudulent claims.

Finally, they feared that recognition could place an undue
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financial burden upon the schools and society. The court

expressed this concern by stating:

To hold them to an actionable 'duty of care', in

the discharge of their academic functions, would

expose them to the tort claims - real

or imagined - of disaffected students and

parents in countless numbers... The ultimate

consequences, in terms of public time and money,

would burden them - and society - beyond

calculation.177

When a court is asked to recognize a new cause of

action, it will consider what effect the recognition will

have upon the court system and upon society. Later court

decisions have reaffirmed the fears announced in Peter W.,
 

and much discussion on the subject has appeared in the legal

and educational literature. The authors have responded to

the fear by analyzing: (l) the effects of recognition or

non-recognition of the cause of action, (2) the possible

measures which could be taken by the courts to limit the

undesirable consequences recognition could bring, and (3) .

the inconsistency of the courts' rationale.

Effects of Recognition of an

Educational Malpractice Cause of Action

Many of the authors have discussed the potential

flood of litigation which the courts fear. Pabian observes
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that the fear is exaggerated because malpractice suits

would be too time consuming and expensive to be brought

without good cause. He points out that the flood of

litigation argument, "seems a convenient way for the courts

to avoid becoming involved in educational matters."178

Tracy writes that the fear of excessive litigation

”represents a concern with judicial efficiency that is

inimical to basic concepts of justice and should not be

decisive when a genuine need for relief is

demonstrated."179 Elson emphasizes that the courts should

not bar all students with educational grievances because of

the fear that some teachers may be forced to defend

themselves in court against unjustified claims. This would

undermine the principles of fairness, equality, and

individualized justice which are basic to the common

law.180

The courts have stated that recognition of a cause

of action for educational malpractice would result in

excessive litigation and fraudulent claims which the court

system would be unable to handle. In addition to these

alleged negative effects of recognition, authors have

identified other positive and negative results. Jorgensen

believes that the fear of lawsuits by dissatisfied students

would serve as an incentive to school systems to improve the

181
quality of their education. Gordon remarks that
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holding school districts liable would provide a deterrent

to the indiscriminate and arbitrary exercise of judgment by

an employee of the school district regarding a student's

educational needs.182

Several authors discuss negative effects of

recognition. Blackburn predicts that the quality of

education may decrease because large amounts of money

originally intended for financing public education would be

channeled into large recoveries for students.183

Tracy foresees ‘that these actions for individual

grievances would consume time and money otherwise available

for instruction. and *would therefore take away from the

overall quality of the education provided. She also states

that recognition could discourage competent prospective

teachers from entering the profession and inhibit

individualized experimental teaching methods that adapt to

the individual needs of students. Tracy believes that

educators might "voluntarily retreat to a safe, minimal

"184 Such aposition to reduce vulnerability to suits.

position could be interpreted by courts as minimal standards

of teacher competency and accordingly cement educational

theories into tort standards, thus inhibiting flexibility in

the teaching process. Tracy concludes that the quality of

education would not improve in all likelihood if educational

malpractice causes of action were recognized.185
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Measures to Limit the

Undesirable Consequences of Recognition

Various measures have been recommended by the

commentators that could be utilized by the courts to limit

the undesirable consequences which could result if legal

recognition were accorded the educational malpractice cause

of action. One approach which would enable courts to keep

the floodgates closed and the fraudulent claims out of court

is through the quality and quantity of proof which the court

requires the student to present. Jorgensen maintains that

if the courts can effectively distinguish the false claims

from the legitimate ones, excessive litigation will not

result. The court can make this distinction by requiring

all students alleging educational malpractice to prove

actual injury.186

Abel proposes that the court invent by way of

precedent, a procedure for establishing proof for screening

educational malpractice actions that would serve to deter

all but the most meritorious of suits. This procedure would

be followed whenever a student were to seek damages for

educational malpractice. Such a procedure would eliminate

those suits where damages are sought only because jobs are

unavailable, and not because a job is unobtainable due to

the student's inadequate education. The student would be

required to produce evidence of probable educational
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deficiency as part of this procedure. Abel suggests the

usage of tests and other instruments that evaluate

educational achievement to indicate the presence of

educational deficiencies. He further states that proof of

proximate cause will provide an inherent screening mechanism

that, in conjunction with the court determined procedure,

would permit only the most meritorious of claims. Abel

concludes that a flood of litigation would not result if

courts were to adopt such a procedure of proof.187

A second approach which would limit the undesirable

consequences is presented by the University of Pennsylvania

188 189
Law Review and Braverman. They suggest that

”holding teachers to only a community norm. or :minimum,

should keep the number of educational malpractice suits

.190
within reasonable limits. By utilizing this

professional community standard, teachers would only have to

conform their conduct to what is required minimally to teach

with competence, which could be readily determined before

frivolous claims would be filed. In the alternative, if the

courts were to invoke a reasonable man standard, no

preconceived minimum level of conduct would be assumed, and

therefore by necessity the level of conduct would be

subjected to jury discretion.191

192
The ‘University' of Pennsylvania. Law' Review and

Klein193 present a third approach by asserting that
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excessive and fraudulent litigation and the ensuing

financial burden on schools could be controlled by courts

through the type of remedy which they allow a student to

demand and receive. If the remedy is limited to provision

of or payment for remedial instruction, coupled with limited

monetary relief under certain circumstances, the number of

suits will be kept to a minimum. This in turn would reduce

the financial burden placed upon the school systems. The

University of Pennsylvania Law Review proposes that courts

which allow dismissal of incompetent teachers as a remedy

will minimize the monetary cost to schools and discourage

students from filing suits just to seek large 'monetary

awards.194

It has been recommended by several commentators that

malpractice insurance could be purchased by schools to

subrogate their liability for educational malpractice.

Blackburn states that schools can use insurance to spread

the loss they may suffer if courts allowed monetary awards

to students.”5 Abel-asserts that it would be ”unlikely

that any sizeable diversion of educational dollars from

public school coffers to individual plaintiffs” would result

if insurance were made available for educational

196 He further observes that courts havemalpractice.

looked to the availability of insurance as a means of

relieving the financial liability placed upon a defendant
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when they have been asked to abrogate traditional

immunities. The University of Pennsylvania Law Review

comments that school districts and individual teachers

should be able to purchase insurance at a reasonable price

because the possibility of a successful educational

malpractice lawsuit is slight under the standards of

negligence. If school districts were to purchase insurance,

the fear that a large monetary award would place an undue

financial burden upon the schools would be alleviated.197

Kle11,1198 199
and Pabian suggest the defense of

contributory negligence as a. viable response to the

floodgate argument. This defense, available to both school

districts and teachers, could ”curb the appetite of

litigious individuals and thereby protect school systems

from extreme claims."200

The time and expense involved in bringing an

educational malpractice suit has also been. discussed in

response to the courts' fear of “a flood of litigation.

Elson contends that the cost of a lawsuit to challenge'

negligent educational practices would be expensive, and the

chance of success highly speculative. Consequently,

attorneys who handle these cases will require a large

retainer fee as opposed to taking cases on a contingency fee

arrangement. Based on these reasons, Elson does not believe

a flood of litigation will occur. If parents use the courts
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to press claims against teachers for "vexatious or malicious

reasons,” the court may require the parents .to pay the

teacher's litigation costs and attorneys' fees.201

202 and Pabian203Elson further contend that

excessive and fraudulent litigation would not result because

most jurisdictions do not allow minors to sue in their own

names. Elson explains, ”such requirements ensure that a

student's immature impulses are not the sole motivating

force behind the lawsuit."204

Inconsistency of the Courts' Rationale
 

Several authors comment that the fear expressed by

the courts are an unpersuasive ground for denying a student

his day in court. This argument, they note, has. been

rejected in other areas of the law when courts have been

asked to recognize a new tort. Collingsworth insists that

this argument should not be considered by the courts because

the various state legislatures settled debate on this when

they removed blanket governmental immunity from state

agencies. Protection of the state treasury was a primary

argument in favor of governmental immunity from. private

lawsuits. When the states removed the immunity with full

knowledge of this concern, the issue was settled.

Collingsworth further states that the courts should not use

the very rationale discarded by the legislature to
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indirectly reinstate immunity by denying a cause of

205
action. Collingsworth claims that the courts which

advance this argument have been “extremely inconsistent in

"206 They have refused to invoke thisapplying it.

argument and have recognized liability when school districts

are negligent in supervision or when doctors or employees of

city-owned hospitals are negligent. Collingsworth maintains

that the state treasury should be able to withstand an

educational malpractice lawsuit if it can withstand these

other types of suits.207

208 209
Woods and Blackburn state that the

California and New York courts had previously addressed the

flood of litigation argument before Peter W. and Donohue

were brought, and that it was rejected in both states as

grounds for denying recognition of a new cause of action.

The California Supreme Court in Dillion v. Legg210 held

that the facts of each case must be weighed alone to

determine the viability of a cause of action, and fear of

similar suits should not be considered as a legitimate

factor in refusing to hear the action. The New York courts

confronted the argument in Buttalla v. State of New

211
York, and declared, "Although fraud, extra litigation

and a measure of speculation are, of course, possibilities,

it is no reason for a court to eschew a measure of its

212
jurisdiction." Blackburn concludes that the right to
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bring an action was enforced in this case and it was

recognized that problems of proof were for the court and the

jury to decide.213

In their discussion of the floodgate argument, the

University of Pennsylvania Law Review cites the observation

made by the Pennsylvania Supreme Court in Doyle v. South
 

Pittsburgh Water Co.:

Throughout the entire history of the law, legal

Jeremiahs have moaned that if financial

responsibility were imposed in the accomplishment

of certain enterprises, the ensuing litigation

would be great, chaos would reign and civilization

would stand still. It was argued that if

railroads had to be responsible for their acts of

negligence, no company could possibly run trains;

if turnpike companies had to pay for harm done

through negligence, no roads would be built: if

municipalities were to be financially liable for

damage done by their motor vehicles, their

treasuries would be depleted. Nevertheless,

liability has been imposed in accordance with

elementary rules of justice and the moral code,

and civilization in consequence, has not been

bankrupted, nor have the. courts ibeen inundated

with confusion.214

Finally, several of the authors suggest that courts

should not refuse to recognize this new cause of action

based on the potential volume of litigation. Tracy
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encourages courts to limit potential claims by requiring

students to exhaust all administrative remedies before

21 5 Pabian recommends thatseeking relief in the courts.

an administrative court system could be developed to handle

all educationally related disputes. If excessive and

fraudulent litigation were to result, he remarks that the

present court system would be available for appeal of the

decisions of the administrative court. He contends that

administrative courts have succeeded in the area of tax law

where they have been able to efficiently and expertly handle

a large volume of cases.216

Many alternative measures are suggested by authors

which would limit the undesirable consequences of

recognition of an educational malpractice cause of action.

They have questioned the wisdom of the courts' floodgate

argument, and as Pabian concludes, the argument ”seems a

convenient way for the courts to avoid becoming involved in

educational matters."217

In summary, the authors have analyzed Rejection

Standard Five, Flood of Litigation, under the following

three categories: (1) the effects of recognition or

non-recognition of the cause of action, (2) the possible

measures which could be taken by the courts to limit the

undesirable consequences, and (3) the inconsistency of the

courts' rationale. They have conjectured in their arguments
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that recognition of an educational malpractice cause of

action would not be as undesirable as the courts fear. They

project that there are a number of measures that would limit

excessive amounts of lawsuits, fraudulent claims and

financial burdens on schools. They caution that recognition

of a cause of action could lead to minimal teaching efforts

and a distraction of public school funds away from the

development of quality educational programs.

Rejection Standard Six

Improper Forum

The courts have failed to recognize a cause of

action for educational malpractice because they have held

that the courts are an improper forum in which to resolve

educational disputes. This forms the basis for Rejection

Standard Six. The court in Donohue declared that:

courts are an inappropriate forum to test the

efficacy of educational programs and pedagogical

methods... to entertain a cause of action for

'educational malpractice' would require the courts

not merely to make judgments as to the validity of

broad educational policies... but, more

importantly, to sit in review of the day-to-day

implementation of these policies.218

Tracy poses four reasons why courts have abstained ,

due to this factor, (1) the longstanding historical pattern
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of judicial non-intervention, (2) the lack of judicial

expertise in the field of education, (3) better service of

educational issues by political solutions, and (4) the

delegation of education matters to administrative bodies via

219 Commentators have dividedconstitution and statute.

the area of improper forum into two major concerns which are

as follows: (1) the appropriateness of court intervention,

and (2) the availability of an administrative forum.

The Appropriateness of Court Intervention

In Donohue, the New York Court of Appeals was

concerned that the recognition of a cause of action for

educational malpractice based on negligence would

impermissibly require the courts to oversee the

administration of the public school system of the

220
state. Pabian reports that, “many courts adher to a

doctrine of academic freedom, a philosophy which stresses

that teaching and learning must be free of outside

.221
interferences. The Hoffman court apparently believed,.

according to Collingsworth, that all educationally related

222 This attitudeactions were beyond judicial scrutiny.

is incongruous with the position of other courts, including

that of the Supreme Court. Jerry details a number of areas

in which the courts have intervened in educational issues:



174

In desegregation cases, courts make judgments

about the quality of education in racially

unbalanced schools. See e.g., Milliken v.

Bradley, 418 U.S. 717, 737 (1974): Brown v. Board

of Education, 347 U.S. 483, 495 (1954). Questions

of public school financing directly impact upon

the quality of education, e.g., San Antonio

Independent School District v. Rodriguez, 411 U.S.

l (1973). First Amendment issues have forced

courts to decide what may or may not be taught in

the schools, e.g., Epperson v. Arkansas, 393 U.S.

97 (1968). In considering the statutory rights of

handicapped children, courts have evaluated the

quality and effect of the efforts of educators,

e.g., In re Peter H., 323 N.Y.2d 302 (Family Court

1971). The question of compulsory language

programs for non-English speaking students also

requires courts to appraise the quality of

education, e.g., Lau v. Nichols, 414 U.S. 563

(1974).223

 

Klein comments on the impropriety of the court's reasoning

stating that, ”the courts have already expanded judicial

review to include students rights, liability of school

boards, financial policies and education of the handicapped

and delinquent."224 As a result, she sees no real barrier

to extending school liability to educational

malpractice.225

Authors that espouse the appropriateness of court

intervention regarding educational issues have had to
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overcome the following concerns of the courts: (1) the

court's lack of expertise in the area of educational issues:

(2) the fear that the courts will become involved in a

day-to-day monitoring of the public schools; and, (3) the

propriety of judical involvement in administrative policy

making.

The first court concern, the lack of judicial

expertise, is summarized by the Donohue court in the

following statement:

The courts are an inappropriate forum to test the

efficacy of education programs and pedagogical

methods. That judicial interference would be the

inevitable result of the recognition of a legal

duty of care is clear from the fact that in

presenting their case, plaintiffs should, of

necessity call upon jurors to decide whether they

should have been taught one subject instead of

another, or whether one teaching method was more

appropriate than another, or whether certain

tests should have been administered or test

results interpreted in one way rather than

another, and so on, ad infinitum. It simply is

not within the judicial function to evaluate

conflicting theories of how best to educate.226

The Donohue court did however, as Collingsworth

distinguishes, ”leave the door open a crack by saying that

teachers could be held liable for negligence in

.227
administering policy. Although some critics suggest
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that a lack of judicial expertise in the field of education

justifies restraint, a look at the wide scope of judicial

decisions encompassing medicine, psychiatry, and industry

228
refutes that contention. Klein notes that by

appointing “Masters” in complex situations as courts do in

other professional malpractice cases, courts would be able

to offer relief to injured plaintiffs in the educational

malpractice situation.229 Tracy recommends the use of

educational expert testimony to make up for the lack of

court expertise in the area.230

Gordon addresses the second court concern by

reporting that courts have been reluctant to interfere with

the day-to-day decisions of schools for fear that such

interference might be viewed as a challenge to the

231
professional competency of school officials. This

reasoning is usually based on vague and general state

education statutes which delegate state control of education

to an administrative agency. Elson proposes what he

believes is the proper relationship between the courts and

schools in stating:

Courts naturally cannot be expected to conduct

general supervisory programs over teachers and,

therefore, should not be looked to by policy makers

as a primary means for eliminating substandard

teaching. But, intervention does help alleviate

the gross imbalance of power in the student-school

relationship.232
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Klein maintains that the third court concern, the

propriety of court involvement in educational policy making,

is perhaps the prime underlying reason for judicial

reluctance to recognize a cause of action for educational

malpractice.233 Pabian stresses that the public school

systems, like administrative agencies, have full-time

administrators and elected school board officials to manage

234 A
their affairs and set administrative policy.

stronger argument against judicial involvement in

educational decision making, as Elson contends, is that the

processes by which courts reach decisions are inappropriate

for the affirmative educational policy decisions that are

involved in educational malpractice Suits. The court is

designed to work best in a narrow fact finding capacity,

whereas educational policy considerations often require

235 Woods finds itbroad inquiry and deliberation.

difficult to comprehend why a court would not become

involved with the problem of graduating illiterates when

they have not hesitated in the past to become involved in

internal decision making in other areas.236

Authors express that the greatest disservice done by

the use of the improper forum argument is the loss of the

courts as a deterrent to negligent acts and a check on the

administrative agencies. Woods comments that, "the national
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publicity surrounding such an action would put school

districts nationwide on notice that they will be held

accountable for their teaching."237 Tracy also

acknowledges that the courts play an important role in the

check on administrative agencies regarding matters which

have been delegated to them by the constitution or

238 Elson observes that the failure of thestatutes.

courts to provide a judicial remedy in this area removes the

pressure on school districts to develop effective internal

procedures. Consequently, the likelihood and severity of

injury has been increased because of the lack of a

239
deterrent. Elson comments further:

A Court that refuses to interfere with a school

official's decision because of its belief in the

safeguards against abuse that are inherent in the

democratic system of American public school

governance is ignoring the realities of social

class in America and is perpetuating some of its

inequities.24o

Availability of an Administrative Forum

The second major concern raised by courts in their

improper forum argument relates to the availability of

various administrative forums to handle legal problems in

the field of education. Three primary administrative forums

have been discussed in the literature as potential avenues

of relief for students harmed by educational malpractice:
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(l) the local school board, (2) the state office of

education, and (3) an administrative court system.

Pabian discusses the fact that public school systems

are similar to administrative agencies with their full-time

administrators and elected school board officials to manage

their affairs.241 Elson theorizes that the philosophy

which presently guides the courts is the "historic hands-off

attitude towards educators which may be found in the

ideology of school-community relations that has

traditionally been shared by the country's middle and upper

socioeconomic classes, from which the judicial leadership in

the United States has been jpredominately selected."242

Elson contends that the local schOol board follows the

democratic principles of government. These principles

embody the basic tenets that the elected school board is

responsive to the will of the community and the community

will always have ultimate recourse to the school board if

they have grievances with the decisions of the board. Elson

maintains that the current reluctance of courts to intrude.

into the area of educational decision making would be

warranted in .light of these principles and the court's

recognition of the undemocratic nature of judicial review,

if the local community participation.*were really there.

However, as Elson states, ”Unfortunately, [the local

community participation model of school governance] is
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contradicted in almost every respect by the reality that the

urban populace faces in trying to move the public school

bureaucracy to respond to its grievances."243

Many courts have acknowledged the state educational

agency's role in dealing with these problems. Collingsworth

points to the New York Court of Appeals in Donohue and

Hoffman where it declared that policy formation was vested

in the State Board of Education and that the court should

not substitute its judgment for that of the judgment of the

244
Board. Tracy contends that although the legislature

may delegate authority to administer a particular area,

judicial response to individuals injured _should not be

P19010666 by incompetent administrative functioning.245

Elson warns that:

to accept the principle that a public agency

controlling a certain activity has the exclusive

competence to understand and evaluate the facts

peculiar to that activity would have the ultimate

effect of sacrificing what judicial safeguards

there now are against arbitrary governmental

violations of individual rights for a faith in the

beneficence and omniscience of the agency

official. Such faith is as unfounded for the

public school official as it is for the policeman,

local zoning board or Immigration. and

246
Naturalization Service.
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Several authors have suggested the need for a system

of administrative courts to handle educational complaints.

Pabian comments that an administrative court system could be

developed which is similar to the tax court system, with the

247
civil courts available if an appeal is taken. The

University of Pennsylvania Law Review recommends a system of

review boards which would be a less expensive and more

efficient way of enforcing professional standards and

248
compensating individuals than the civil lawsuit. Lynch

favors an administrative court system and proposes the

following ten advantages of these courts with special

administrative judges:

1. These judges would have an expertise in

assessing the relationship of educational

service to the law.

2. Their judicial expertise would consist of

hearing and judging complaints in the

educational system.

3. Such a system will reduce the number of cases

going to courts, helping to lighten a very

heavy case burden.

4. Those cases proceeding from the

administrative legal system to the courts

would likely present better definitions of

issues for the courts than at present.

5. The expense to litigants would be

considerably lessened. The cost would be

part of the state's education or justice

budget.
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6. A clearer focus on educational problems with

the objective of improving the educational

opportunities for students would exist than

in the courtroom where the discussion of

remedy shifts to monetary damages.

7. Administrative judges would ‘make decisions

which would be equal to those of court

judges.

8. A body of administrative law concerning

malpractice would emerge, to *which school

officials and plaintiffs could refer.

9. The proceedings over which they presided

would be less likely to be found faulty by

courts on appeal, because of their formal and

correct proceedings.

10 . Administrative hearings conducted by officers

of a district too often lead to confusion in

roles of prosecutor and judge. This creates

difficulties in the administration of schools

in that plaintiffs or *would-be plaintiffs

feel threatened by facing administrators in

another quasi-judicial role.249

There presently exists in our public school system

an imbalance of power in the student-school relationship.

The American court system was established to be a check on

executive and administrative agencies to remedy just such an

imbalance. There ‘may be administrative forums ‘which are

capable of functioning in the role of forcing educators to

accountability for the quality of their work product, but at

present, they have been ineffective. The recognition that
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the courts may be a proper forum for an educational

malpractice cause of action may be just the stimulus needed

to get the system operational.250

In summary, the authors have analyzed Rejection

Standard Six, Improper Forum, by addressing the concerns of

the appropriateness of court intervention and the

availability of an administrative forum. They have

conjectured in their arguments that court intervention is

appropriate and administrative forums may present an

alternate avenue for relief. They project that courts have

the capabilities of rectifying their lack of expertise in

the area of educational disputes and could become involved

without monitoring the day-to-day affairs of schools. They

caution that if courts allow public schools to operate

without judicial restraint, there is a likelihood that

academic injuries would increase.

Summary

This chapter has analyzed the six rejection

standards which have been generated from the public policy

factors identified by the courts in their refusal to

recognize an educational malpractice cause of action.

Literature propagated by educational and legal scholars

regarding the validity of the public policy factors and

postured in arguments based on traditional negligence theory
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was applied to each rejection standard. The literature was

reviewed to reveal the strengths and ‘weaknesses of the

rejection standards and to provide predictive~ data from

which to determine the potential for recognition of a

successful cause of action for educational malpractice based

on traditional negligence theory.
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CHAPTER V

SUMMARY: CONCLUSIONS AND IMPLICATIONS

This chapter contains a summary of findings,

conclusions and implications for educators and further

study.

Summary

Introduction

There remains in the United States a segment of

society that can be termed functionally illiterate. It is

characterized by a lack of proficiency in the basic skills

of reading, writing and mathematics. Evidence of this fact

has been documented in studies which implicate public school

systems as (directly responsible for the situation.

Concerned parents have pressured educators and legislators

to rectify the problem of inadequate education. They in

turn have responded with the accountability movement and

legislative enactment of competency based testing. Some

parents have elected to seek adequate education in private

and home schooling alternatives.

Despite these efforts to improve the quality of

education, there still remains those students who have

already been injured by alleged public school academic

197
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negligence. Some parents have turned to the courts to

obtain direction and redress regarding their concerns.

Peter W. was the first case of its kind where a student
 

sought to bring suit against a public school system for

failure to provide him with an adequate education. The

court denied recognition of a cause of action holding that

there existed no duty for educators to provide students with

an adequate education. Similar cases have followed with the

same results; yet the fact remains that there is a class of

victims who have failed to learn and have been left without

remedy. Although courts have resisted legal recognition of

a cause of action for educational malpractice, they have not

ruled out the possibility for future recognition.

The purpose of this study was to determine the

potential for a successful cause of action for educational

malpractice based on traditional negligence theory. This

study analyzed court cases, literature, and research to

determine implications and directions for educators in the

future regarding this potential cause of action. Court

cases were searched to determine the extent to which

educational malpractice has been pleaded and various

academic injuries alleged. In addition, a detailed

investigation was made of the courts' holdings and

rationale. Literature and research was investigated to

determine the scope of material in the area of educational
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malpractice. This was subsequently examined to extract the

arguments. of authorities based on traditional negligence

theory which are reSponsive to the court's renditions in

this area. Literature *was also analyzed to provide a

conceptual background for the study and a basis for an

understanding of tort law, negligence, and malpractice as it

exists in other professions.

The results of this study were presented in the

first four chapters. Chapter I provided background

information and a framework for the study. Chapter II

contained a review of the literature and research

categorized under the three topics of historical evolution

of educational malpractice, preventative measures, and

alternative legal theories. Chapter III developed a

conceptual legal basis for educational malpractice by

tracing the development of tort law, negligence theory and

malpractice as it has been legally recognized. in other

professions. In addition, specific court cases were

scrutinized which determine the parameters of academic

injuries alleged and the public policy factors held by the

courts as a basis for their rationale to deny recognition of

a cause of action. From these public policy factors were

derived rejection standards which must be overcome by future

plaintiffs seeking successful legal recognition. Chapter IV

analyzed the rejection standards formulated in Chapter III
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by reviewing arguments of authors who have commented on the

validity of the courts' public policy rationale.

Findings
 

This study found that a body of literature exists

which has been generated by educational and legal scholars

as a result of the unsuccessful court cases alleging

educational malpractice. The literature discussed generally

three aspects of educational malpractice. One aspect

reviewed was the historical evolution of the educational

malpractice action. Various authors traced the history of

educational malpractice to other areas of school litigation,

the accountability movement and the‘malpractice literature

of other professions. A second aspect of the literature

pertained to preventative measures which teachers and school

districts could implement to avoid a successful lawsuit.

Authors cautioned that educators need to initiate the

development and adoption of preventative measures before the

courts and the legislatures assume this responsibility. The

final aspect in the literature presented alternative legal

theories in the areas of torts, contracts, constitutional

law and miscellaneous which could be pleaded in future

educational malpractice actions. Commentators claimed that

these theories, if properly pleaded, could furnish the

theoretical basis for recognition of the first successful

cause of action for educational malpractice.
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It was found that no educational malpractice case

brought thus far has met with success in the courts. Five

of the cases, Peter W., Donohue, Hoffman, Fairbanks North
 

§_t_:_a_r_, and Hunter, are a significant representation of the

body of cases which allege educational malpractice. They

define five areas where educational malpractice has been

alleged in the academic area of education. Allegations of

malpractice in these cases have asserted injuries in areas

of instruction, diagnosis, placement, termination of

services, and promotion. These cases also embody the public

policy factors established by the courts in their rationale

to support their decisions to refuse legal recognition of an

educational malpractice cause of action. These public

policy factors rendered by the courts are summarized as

follows:

1. No workable standard of care can be found by

which to measure a school district's or

teacher's actions in light of the dispute

among educators and laymen as to classroom

methodology and how or what a child should be

taught.

2. No academic injury can be established with a

reasonable degree of certainty within the

meaning of the law of negligence.
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3. No perceptible causal connection can be

recognized between a school district's

conduct and a student's injury suffered due

to the host of factors which influence a

student's achievement of literacy in the

schools and which are beyond the control of

the school district.

4. Money damages are inappropriate as a remedy for a

student as a result of a claim of educational

malpractice. The proper remedy lies in prompt

administrative and judicial review through the

administrative processes.

5. The courts fear fraudulent claims and a flood of

litigation and the burden in terms of time and

money which would be placed upon school districts

and society if courts were to hold school

districts to an actionable duty of care.

6. The courts are an inappropriate forum to test how

best to educate or to administer a public school

system. The administrative processes provided by

statute are available to parents and students and

are the appropriate means of ensuring that a

student receives a proper education.

These public policy factors form the basis for the

rejection standards which were generated in this study. The
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rejection standards which reflect the public policy factors

are as follows:

1. lack of a judically workable standard of

care:

2. no certainty of injury:

3. no causal link;

4. no appropriate remedy;

5. flood of litigation: and,

6. improper forum.

Because of the doctrine of stare decisis, courts in

the future will continue to rely upon previous court

decisions and rationale when deciding whether or not they

should grant legal recognition to the educational

malpractice cause of action. Arguments asserted by students

alleging educational malpractice should be designed to

refute these rejection standards in order for a cause of

action to be successful.

Although each of the cases reviewed consistently

held that for public policy reasons no cause of action would

be recognized, the courts issued the caveat that if gross

violations of public policy were found to exist, they would

be obliged to recognize these violations and correct them.

While the court in Peter W. suggested that a cause of action

for intentional ndsrepresentation may exist, in Hunter the

court allowed a cause of action based on intentional tort



204

theory, stating that outrageous conduct by the defendant

educators greatly outweighed any public policy

considerations which would otherwise preclude liability.

Additionally, the courts in Donohue and Hoffman strongly

implied that the appropriate elements of traditional

negligence and malpractice could be and had been formally

pleaded.

This study found that commentators have analyzed the

validity of the public policy factors used by the courts in

their refusal to recognize this new tort action. They pose

arguments based on traditional negligence theory which have

been applied in this study to the analysis of the rejection

standards.

The authors have analyzed Rejection Standard One,

Lack of a Judicially workable Standard of Care. They have

responded to the courts' opinion by proposing two standards

of care by which to evaluate the conduct of educators.

It was found that the reasonable man standard of

care is one standard recommended by the authors. Negligence

under this standard becomes a failure to do what the

reasonably prudent man would do under the same or similar

circumstances. It is the lowest level of care which could

be imposed upon an educator or educational institution.

In conjunction with the reasonable man standard, the

authors also suggested the reasonable educator standard.
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This higher standard would require a teacher to exercise the

care that a reasonably prudent teacher would exercise under

the circumstances, taking into consideration the knowledge,

skill or experience the teacher actually has. This standard

is the acceptable standard in physical injury and

supervision. cases involving teachers. .Authors suggested

that it could be equally applicable in cases alleging

academic injury.

The professional standard of care is a second

standard presented by the authors. A significant

characteristic of this standard is the exercise of

professional judgment. The teacher is required to use due

care in what he does and must possess and apply a minimum

standard of special knowledge and skill. Five sources from

which professional standards may be derived have been

proposed. These sources consist of a statutory standard, a

community standard, a self-imposed standard, a certification

standard, and a school-of-thought standard. It was

suggested that if conduct is so outrageous, the courts

should not dismiss an educational malpractice suit because

they cannot find a workable standard of care.

The authors have analyzed Rejection Standard Two, No

Certainty of Injury. They have responded to the courts'

opinion by proposing that the task of determining the

certainty of injury should not deter courts from allowing



206

the jury to decide its compensability. This study shows

that both direct and indirect academic injuries exist within

the meaning of negligence and should be legally recognized

by the courts. An obstacle to the recognition of certainty

of injury raised by the authors, is the inability to

determine the exact time when injury occurred. Several

authors suggested that pre-tests and ‘post-tests be

administered to generate student achievement scores that

could be evaluated in order to approximate the time of the

alleged injury.

The authors have analyzed Rejection Standard Three,

No Causal Link. They have responded to the courts' opinion

by acknowledging that proof of causation would be difficult

for a student to prove, but would not be an insurmountable

barrier. They propose that the host of factors cited by the

courts may be isolated by applying certain methods of proof

and utilizing the substantial factor test. The authors

suggested that legal cause can be proven by obtaining

circumstantial evidence, expert testimony and common

knowledge. Once legal cause is established they contend

that the student would be able to prove proximate cause

without difficulty. In addition to the proof of causation

problem, several defenses were mentioned that could be

raised by educators, none of which the authors considered

significant. Many of the authors concluded that proof of
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causation is for the jury to decide based upon the merits of

the facts. Consequently they maintain, that courts were not

justified in barring all educational malpractice claims

because causation is uncertain.

The authors have analyzed Rejection Standard Four,

No Appropriate Remety. They have responded to the courts'

opinion by acknowledging that monetary damages may not be

the most feasible remedy to award because of the speculative

nature of monetary assessment. They proposed that courts

could award limited amounts of monetary damages and grant

various forms of remedial instruction to be provided by the

defendant educator. Courts could also award reimbursement

for monies already paid for remedial instruction and order

school districts to remove incompetent teachers.

The authors have analyzed Rejection Standard Five,

Flood of Litigation. They have responded to the courts'

opinion by refuting the courts' fears of excessive

litigation, fraudulent claims, and the potential financial

burden to schools. It was foundthat there are numerous

safeguards that would preclude all but the most meritorious

of claims due to the burden placed upon the student to prove

his case and the time and legal fees involved in so doing.

Authors acknowledged that awards of excessive monetary

damages could burden schools but claimed that adequate

malpractice insurance would alleviate this concern. In
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addition, they perceived that remedies awarding minimal

monetary damages would discourage students from filing suits

in order to seek large monetary awards.

The authors have analyzed Rejection Standard Six,

Improper Forum. They have responded to the courts' opinion

by stating that a minimal amount of judicial intervention is

necessary in order to provide checks and balances for state

educational agencies. They refuted the contention of the

court that judicial intervention would place courts in the

position of dictating educational policy and monitoring

day-to-day activities of public schools although they lack

the requisite expertise. The authors cited legal precedent

where the judiciary has been involved in other areas of

public education and consequently contended that the

academic area is not significantly immune from legal

intervention. It was feund that several suggestions were

provided whereby various administrative forums could be

implemented to bear the burden of excessive litigation, but

no significant logic was presented to support total

abrogation by the courts from involvement in the academic

area of education.

It was found that the commentators agree that the

rejection standards can be overcome by properly pleading

procedural and substantive elements of a traditional

negligence cause of action. They assert that the courts'
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rationale for denial based on public policy factors was

conveniently adopted to avoid further entanglement in

educational matters. The authors urge that cases alleging

academic injury be reviewed on a case by case basis,

minimizing previous legal precedent, with emphasis on the

need for legal intervention as a deterrent to negligent acts

in the student-school relationship.

Conclusions

The review of specific court cases and literature in

this study focused on the educational malpractice cause of

action based on traditional negligence theory where students

alleged academic injury due to teacher negligence. Although

educational malpractice has never been accorded legal

recognition by a court of law, conclusions have been drawn

regarding its potential for success in the future. The

conclusions address the potential for success under both

present circumstances and those circumstances which may

occur in the future which could affect legal recognition.

Present Circumstances

First, there is a growing body of court cases which

deny recognition of a cause of action for educational

malpractice based on traditional negligence theory.
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Ever since.the court in Peter W. held in 1976 that

it would not recognize a legal duty to educate flowing from

public school educators to their students based on public

policy factors, courts in other states, which have also

faced educational malpractice claims, have relied on the

Peter W. precedent, thus invoking the common law doctrine of
 

stare decisis to reaffirm denial of recognition for public

policy reasons. In so doing, the combined courts have

amassed a total of six public policy factors that present a

substantial barrier of rejection standards which all future

educational malpractice causes of action must overcome. No

legal definition has been granted to the alleged area of

educational malpractice. Complaints of negligent

instruction, diagnosis, placement, termination of services

and promotion have been pleaded, with no realization of

legal remedy for related injuries.

Second, although courts have consistently denied an

educational malpractice cause of action, they have not

precluded the possibility of future recognition.

Each court failed to acknowledge legal acceptance of

a duty flowing from educators to cause students to learn or

to provide the opportunity to learn through non-negligent

teaching. Yet, several courts commented that it is a common

assumption that there is an ethical and moral 'duty"

requiring educators to teach students with ”care”.
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Furthermore, they stated that legal acceptance 1would. be

granted if gross violations of public policy were found to

exist. In Hunter, although a cause of action based on

traditional negligence theory was refused, the court did

recognize a cause of action for intentional tort. In this

case they pronounced the trust relationship between educator

and child to be so outrageously violated that it outweighed

any public policy considerations which would otherwise

preclude legal recognition.

In addition to reserving the opportunity to provide

legal relief under certain circumstances, the courts noted

that an educational malpractice cause of action based on

traditional negligence theory is quite possibly cognizable

and may be formally pleaded.

Third, there is a sizeable body of research and

literature that has been generated by educational and legal

scholars in response to the court cases alleging educational

malpractice.

This literature. has furnished definition and

substance to this unrecognized area of law through analysis

and study of the historical evolution of legal liability for

educators, develOped preventative guidelines for school

districts and teachers, and hypothesized the probability for

future success of educational malpractice pleaded under

various legal theories, including traditional negligence.
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From their research and analysis, authors have

theorized that a successful cause of action for educational

malpractice can be pleaded utilizing traditional negligence

theory to overcome the public policy rejection standards

opined by the courts. Each public policy factor rendered by

the courts in their rejection rationale was scrutinized and

refuted by comparative arguments.

In addition, authors have reinforced the Donohue and

Hoffman courts' strong implication that a cause of action

for educational malpractice founded in traditional

negligence theory can be pleaded with procedural success.

Many authors contend that courts have used public policy

rationale to conveniently avoid further involvement ‘with

public education. They maintain that such involvement is

necessary to provide a balanced check on potential abuses

and predict that at some time in the future, legal

recognition will occur.

Fourth, there) are trends in contemporary society

which may contribute to future recognition of an educational

malpractice cause of action, which are as follows:

1. Our society continues to increase the number of

claims filed in courts annually. Public schools

have not been excepted from this increase in

litigation. Since 1970 there have been at least 14

reported educational malpractice cases brought in
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10 different states. It would seem that the trend

toward increased litigation would enhance the

possibility for future educational malpractice

claims:

Tort law is ever increasing its acceptance of new

areas of professional malpractice. Whenever a body

of practicing professionals hold out to the public

that they offer skills and services based upon

informed judgment and knowledge, the» courts

entertain expansion of legal relief for injured

victims. Recognition of a new area of malpractice

often embodies innovative theory pleading. In the

area of professional medicine a corporate approach

to pleading negligence has gained wide acceptance.

A corporate negligence theory is pleaded when an

injury has been sustained but no particular

physician or staff member can be found blameworthy.

The result is to pronounce the hospital or clinic

liable for providing the environment wherein the

alleged injury occurred. The trend for new areas

of professional malpractice to be recognized often

accompanied by acceptance of new or hybrid

theories, could expand to include professional

educators. One method of pleading traditional
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negligence successfully may be derived from the

corporate negligence medical model utilizing those

elements which would accord liability to school

districts:

Opinion polls continue to reflect parental concern

about the quality of education provided for

children in public schools. Although this trend

has reached a plateau, this concern will not

decrease until confidence is restored in public

education. Court intervention to remedy alleged

injuries may come as a result of this insistent

quest for reassurance:

State legislatures have reacted to public pressure

by enacting statutes which purport to increase the

quality of public education by establishing

minimal achievement standards for students and

teachers. In several states, students must pass

minimal competency exams. as a prerequisite for

obtaining an unconditional high school diploma.

State statutes are also prevalent which require

minimal competency exams for teachers who wish to

receive a teacher's license or to retain one in

existence. .As this trend grows for state

legislatures to promulgate definitive standards

for education, it may be interpreted as a shift in
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public policy which could cause public schools and

their teachers to be held legally responsible for

non-negl igent teaching to affect student

achievement at a minimal level.

There also continues to be a trend among educators

to promote their occupation as a professional

endeavor. For years, local teachers organizations

have sought professional status recognition. by

local school boards and the general public. This

trend may contribute to the enunciation of a

professional standard of care which would form a

sound basis for legal recognition of a duty to

teach non-negligently:

Finally, local school districts continue to

represent in writing their minimal professional

expectations for employed teachers. They also

continue to write minimal expectations for student

achievement and provide statements of goals and

objectives with a scope and sequential development

of such to reflect how students will be processed.

This trend toward making written representations

about professional requirements for teachers and

minimal curriculum expectations of students, may

contribute to a minimal standard to which local

school districts would be held legally liable.
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In summary, it may be concluded that under present

circumstances any future case brought alleging academic

injuty and pleading educational malpractice based on

traditional negligence theory, has the potential to be

granted legal recognition. Despite the firm stance taken by

previous courts to refuse recognition based on public policy

factors, this is subject to change as dictated by the

demands of society. Courts have already indicated that

outrageous situations may overcome public policy as well as

any previous legal precedent. The research and analysis of

authors examined in this study, trends in society,

legislative enactments and local school board policy all

suggest that someone be held legally accountable for a

minimal standard of academic achievement for students. The

potential for courts to modify their interpretation of

public policy to reflect these social indicators becomes

stronger with each new case that is brought.

Therefore, the first successful recognition (of (a

cause of action for educational malpractice based on

traditional negligence is highly probable under present

circumstances.

Future Circumstances

Conclusions have also been drawn suggesting future

circumstances which may occur that would increase the
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potential for successful recognition.

First, a claim may be brought in the future based on

an educational malpractice cause of action with supporting

facts that would cause a court to grant legal recognition

either because the situation. was so outrageous that it

outweighed any public policy restraints, or because changes

in public policy demanded a legal remedy. The fact pattern

in such a case would probably suggest on its face that

someone negligently caused the alleged injury. Following

is a hypothetical illustration of such a fact pattern.

1. The plaintiff is an eighteen (18) year old youth

who has recently graduated with a high school

diploma from a public school system in which he

was enrolled for thirteen (13) years.

2. Results from tests taken after graduation reveal

that he has normal intelligence, no physical

handicaps, but is reading on a third grade level

and has some indication of a learning disability.

3. He has not been able to pass minimal competency

college entrance exams. because> of his inferior

reading skills and has not been able to gain

employment where minimum reading capabilities are

required.

4. A review of his school files revealed that a

learning disability had been indicated as early as
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kindergarten by apprOpriate test results but the

school system did not have a special program at

that time in which to place him. During the next

12 years he was never tested again regarding this

indicated deficiency even though the school system

did develop special instructional programs to

accommodate others with similar deficiencies.

The youth's parents have always been supportive of

his involvement at school and regularly attended

school functions including parent-teacher

conferences. At these conferences their questions

concerning their son's progress were always met

with the reassurance that he was doing fine.

During the third, seventh and tenth grades, state

endorsed minimal competency exams were

administrated by the school system which indicated

that the youth was deficient in reading skills.

No subsequent remediation was prescribed and he

continued to receive average and above grades in

all classes with promotion annually to the next

grade level.

The youth did not have a record of either

misbehavior in school or truancy. His teachers

stated that he was always happy and a joy to have

in their classes.
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8. Because the parents were consistently reassured by

teachers and the supporting grades given for

classes taken, they were shocked to find out that

after 13 years in the public school system their

son was functionally illiterate. In reliance upon

the teacher's representations they had made plans

to send their son to an elite university hoping

that such formal education would enhance his

employment opportunities.

9. It was obvious to them that thirteen (13) years of

public school education had not adequately

prepared their son to read well enough to fulfill

their goals for his future. Their resulting

action was to file a lawsuit against the school

system claiming educational malpractice based on

traditional negligence theory.

This illustrative situation contains elements that

singularly or corporately could stimulate a court to

prescribe a legal remedy.

Second, a well pleaded case by the plaintiff

utilizing sound malpractice and negligence theory could

overcome previous courts' public policy factors and

rejection standards.

Courts have stated that a cognizable cause of action

for educational malpractice may be formally pleaded.
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Authors maintain that all the elements of negligence can be

pleaded both procedurally and substantively to refute the

courts' public policy factors. Pdaintiffs could argue for

recognition by citing areas and trends that indicate that

public policy does in fact demand a legal remedy.

Additionally, new approaches to pleading malpractice

based on traditional negligence theory may be attempted.

Res ipsa loquitur, a theory attributing liability to the

defendant in exclusive control of the instrumentality

causing the injury, has been used successfulLy in personal

injury actions against school districts in the past. A form

of pleading drawing from res ipsa loquitur and the corporate

negligence model utilized in medical malpractice cases may

enable plaintiffs to prove that their obvious academic

injuries must be the fault of a school system.

Third, public policy may change as social

engineering prevails and is represented in certain areas and

trends.

In the future the present adamant position of the.

courts based on public policy factors may weaken if several

indicia of public policy suggest legal recognition. They

are as follows:

1. Courts will adopt interpretations of public policy

from other court rulings involving the same issue

or issues which involve children and education.
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In a jurisdiction where courts are according more

protection to children and becoming mbre involved

with other areas of public education, a court

confronted with an educational malpractice cause

of action may interpret a need to expand public

policy to include protection from negligent

teaching.

The trend toward more legislative involvement in

minimal standards for students and teachers may be

cumulatively viewed as public policy requiring

minimal legal remedies for failure to achieve

minimal competency. The more active legislators

become in promoting statutory standards to

implement quality education, the stronger the

indication becomes to courts that public policy

demands their intervention. Legislatures may, in

fact, enact statutes that would prescribe public

policy regarding legal recognition for academic

injuries by defining the cause of action, the

public school's responsibility, and the ensuing

remedy if injury can be proven.

Public opinion may become more pronounced through

the news media, opinion polls, special interest

groups and local school board policies. Each of

these areas may promote minimal legal protection
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from negligent teaching. Judges share a common

citizenry with the vocal public and are influenced

by public opinion when declaring public policy.

4. Authors continue to refute the public policy

rationale that courts have used as their denial

basis. Their consistent agreement that public

policy does not preclude court recognition may

influence the opinion of future courts to lower

the public policy barrier.

Each of these areas that could affect a change in

public policy may lead to a new public policy regarding

non-negligent teaching in public sChools. The new policy

would provide that legal recourse for academic injuries

would be available if negligent teaching caused a student to

not have a minimal opportunity to learn at a minimal

competency level.

Fourth, courts in the future may overcome legal

precedent to provide a legal remedy to victims who have

failed to learn.

At any time on a case by case basis a court may rule

that present circumstances dictate a necessary legal remedy.

Previous court holdings and the doctrine of stare decisis

can be overcome and distinguished if a court determines that

a wrong must be corrected. As already indicated, an
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outrageous situation could provide the basis for court

intervention. In addition, a well pleaded case based on

sound negligence theory which incorporates prevailing public

policy rationale to suggest recognition, could also

influence a court to admit a cause of action. Courts also

would be compelled to recognize such a cause if legislatures

were to so provide.

In summary, it may be concluded that there are

circumstances that if they were to occur would greatly

increase the potential for the first successful cause of

action for educational malpractice. This would involve

various degrees of the right fact pattern, proper pleading,

shift in public policy and the court's receptiveness to

initiating a new area of tort law.

Implications

The information gained through this study,

represented in the above findings and conclusions, suggests

the following implications for the benefit of educators and

further study.

Implications for Educators

1. School districts, administrators and teachers

should make reasonable attempts to furnish each

student with the opportunity to learn. Taking
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into consideration the five areas where academic

negligence has been previously alleged by

plaintiffs, educators should fortify their

teaching practices by implementing better

procedures for documentation, 'reporting,

placement, and promotion of students, and overall

communication with students and parents.

Educators must be aware that students and parents

will continue to demand non-negligent teaching and

will not dismiss the availability of bringing

their grievances before the courts.

Educators should participate in legal seminars and

workshops that will acquaint them with and prepare

them for potential liability situations.

School districts should obtain a legal audit to

determine their potential for educational

malpractice.

Universities and colleges should address screening

procedures for potential teachers and should

assess professional standards for teachers and

attempt to define the schools. of thought from

which various teaching methodology is derived.

School districts should fortify their hiring and

evaluation procedures and continue to encourage

professional improvement and awareness.
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State departments of education should become

affirmatively involved in defining professional

standards for teachers and in reinforcing

certification requirements.

Professional teacher organizations should take an

active role in determining their professional

status and police their peers before state

legislatures, local school districts, and courts

assume this responsibility.

If a successful cause of action were to be

recognized by a court or prescribed by a

legislature, educators and schools would

henceforth be subject to 7personal or corporate

liability for negligent teaching. Public policy

would dictate that such negligence would be

recognized at that time when a student could show

injury sustained as a result of not having been

provided the opportunity to learn at a minimal

achievement level. As a result educators would

have to articulately document their efforts to

teach in a manner that ensures all students of at

least access to minimal learning opportunities.

Negative effects of such recognition could be

the increased cost of providing malpractice
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insurance, the additional time and expense

necessary to document non-negligent teaching

properly and the reluctance of potential teachers

to enter the field of education. Positive effects

could include better communication with parents

and students and a more professional approach to

training teachers and teaching children based upon

the knowledge that. a :minimal standard of

accountability is legally required.

Because of the difficulty in determining time of

injury, educators should remain exempt from

personal liability except for gross or wanton

conduct. However, they may be implicated along

with a public school system under some form of a

corporate negligence action.

Implications for Further Study

1. A study should be attempted to determine the

positive effects which the threat of educational

malpractice suits have had on local school-

districts. Attention should be focused on the

preventative measures that have been instituted

and the resulting improvement in student learning.

Another study should be initiated to determine if

local school districts have represented to the

public in their documents a legal duty to educate



227

and an appropriate standard of care by which to

determine teacher negligence.

A study of state educational statutes should be

completed to identify public policy implications

regarding areas of education.

Alternative legal theories should be studied to

determine their potential as a basis for pleading

a successful educational malpractice cause of

action.

Teacher education departments at universities and

colleges should study data that would clarify

accepted methods of teaching and appropriate

professional standards for educators.

A study should be attempted to analyze approaches

by which parents and students may successfully

address the adequate education question without

court intervention.
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