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CHAPTER 1

THE PROBLEM

Conceptual Framework of the Problem

Public school systems in the United States have
attracted increased scrutiny regarding the end product they
are graduating. The general public consumer has become
avare of the nation's high percentage of functional
illiteracy and low student achievement test scores. Coupled
with this knowledge and the fact that a proportionately
large amount of tax dollars are spent annually on public
@ducation, these consumers are seeking a better return on
their dollar spent.l

Much of this public awareness was first stimulated
by the data produced from studies made by national groups
and scholars in the early 1970s in their attempt to assess
the strengths and weaknesses of the country's public

2 The Kettering Commission, the U.S.

€ducational system.
Office of Education's National Panel on High Schools and
Adolescent Education, the National Association of Secondary
School principals, the Panel on Youth, President's Science
Advisory Ccommittee, and the Educational Facilities
Laboratories Report represent but a few of the groups that

1






conducted public educational system studies. All of these
studies led to statements calling for sweeping reform and

3 After

radical alterations in the nation's schools.
performing a three-and-one-half year study in accordance
with a $300,000.00 grant from the Carnegie Corporation,
Charles Silberman stated in a New York Times article which

reviewed his resulting book, Crisis in the Classroom, that

he, "sailed up the shallow creek of American education...
surveyed the landscape and pronounced it joyless, mindless
and ban:::en."4 Silberman and the above noted groups were
not alone in their disparagement of the structure of
Anmerican education as other authors followed suit with
Similar negative pronouncements.5

Despite the fact that billions of dollars are spent
Qnnually on public education, the United States is still
Without a totally literate society. A survey conducted in
1970 and repeated again in 1974, exhibited that the 1974
S8tudents, ages 13 and 17, used a simpler vocabulary, wrote
with a short, "primer-like"” style,. and had more incoherent
Paragraphs than their counterparts in schools four years.
earlier.6 In 1977, a similar Congressional survey showed
that 13% of this nation's 17-year-olds were barely able to
read or write.’

The U.S. Navy, due to its advanced technology, now
Tequires many of its new recruits to engage in a six-week

Program designated to raise their reading ability to the



sixth grade level.8 Many colleges and universities have
added minimal entrance requirements for freshmen in the
basic skills areas of reading, writing, and mathematics.9
Previously, these schools of higher learning relied heavily
on Scholastic Aptitude Test scores to evaluate incoming
students, but because these scores have steadily declined
since 1963, the need for additional entrance criteria was
necessitated.lo

Over the last decade, parent dissatisfaction with
the public school system has been measured by periodic

Gallup Polls.11

These polls consistently reflect the
concern of parents that public schools are not providing
their children with an adequate education. The adequate
education these parents seek lies in the area of basic skill
achievement, particularly in the area of reading.12

A government commission has defined an inadequate
education as one that does not prepare the learner to meet
the daily requirements of existence, which in contemporary

13 In

society include language and mathematical skills.
the area of reading, these necessary skills would equip the
average citizen with the ability to read driving manuals,
income tax directions, and "how-to" instructions for home
and job projects. A person not able to read these materials

has been termed a "functional illiterate."l4



Public awareness of the language and mathematical
skill deficiencies of students and the alleged causal link
with the education provided by public schools, has initiated
multiple reponses by parents, educators and legislators.
One response to the quest for better public education was
the Dbeginning of the "accountability movement."
Accountability has been defined as a means of holding an
individual or group responsible for a level of performance

or accomplishment for specific pupils.15

Drawing from
industrial management performance-baséd methods, proponents
of accountability for educators have promoted the theory
that someone must be held responsible for performing to
agreed upon terms. This movement was supported by groups of
Parents, educators and businessmen who found that the direct
Product of industry is easier to define then that of
education, therefore making it difficult to assign definable
areas of accountability in public schools.16
A second response was made by many state
legislatures which enacted competency-based testing in an
attempt to alleviate the large amount of functionally
illiterate students graduating from public high schools.
Their intent was to provide a legislative standard for
8chool districts and individual students whereby the level

Of skills achievement would be increased. This form of

1egislative intervention has <created a new set of



challenges, some of which are legal in nature. Merle S.
McClung has stated:

By redirecting educational resources to students
with poorly developed 1literacy and numeracy
skills, some competency testing programs have
constructive potential to improve student
performance in essential basic skill areas. Many
competency testing programs, however, have been
designed and/or implemented in an inequitable
manner, and are likely to have more negative than
positive effects. Programs that require a student
to pass a minimal competency test as a
prerequisite to a high school diploma, in
particular, bhave potential for discrimination
against students. Some of these programs may not
only be unfair to students they may be illegal as
well.17

A third response to the inadequate education issue
involves parents who have opted to leave the public school
Question unanswered and alternatively removed their children
from the public system to enroll them in private schools or
Tesorted to home instruction. As a result, private
T eligious schools are burgeoning at the rate of two new

18

Schools a day, and those families involved in home

8Schooling have been estimated to be anywhere from 10,000 to
250,000 in number .19
Because many parents cannot afford to send their

Children to private schools or do not have the time or



inclination to teach their children at home, the search for
alternative means to ensure adequate education in the public
school system continues. For many parents, the cumbersome
machinery of educational administrative decision making and
-legislative enactment does not fulfill the immediate need to
upgrade or at least define the present educational system.

In fact, if these procedures could be expedited so as to
reflect immediate results, they would still only be
Prospective in nature and would not make "whole" the

St udents who have already been injured by alleged public

8chool academic negligence.20

Therefore, some parents have elected a fourth
response by asking the judiciary to answer the adequate
€ducation question. Justice Thurgood Marshall has stated
that sooner or later "the greater tides and currents which

©ngulf the rest of men do not turn aside in their course and

1 Certainly a quest for adequate

Pass judges by.":2
€ducation could today be categorized as one of the "great
tides and currents."” As Belle Lind Gordon points out:

" <..finally responsibility for determining the validity of

State educational standards and school board rules must lie

with the courts if only for the reason that no other

recourse exists. n22



Judicial Review

The 3judiciary was first confronted with the
controversy of whether the public school system had a duty
to provide adequate educational instruction in the seminal

case of Peter W. V. San Francisco Unified School
23

District. At age 18, after graduating from San
Francisco's Gallileo Public High School in June, 1972, it
was determined by reading specialists that Peter W. was
functionally illiterate and could not read materials above

24 Peter W. brought a negligence

the fifth grade 1level.
action for failure of the school district to provide
Adequate instruction. The gravamen of the complaint was
that Peter W. had been permitted to graduate from high
8chool despite the fact that he could not read at the
California statutorily required eighth grade level. He
Qlleged that this reading deficiency was injuriously caused
by the negligent failure of the school district to teach him
to read.25 The court dismissed this suit holding that a
Nnegligence action for failure to provide an adequate
€@ducation would not be recognized against the public school
System and that the failure of educational achievement could
not be acknowledged as an injury within the existing
Parameters of tort law.26

Other cases of first impression with fact patterns

Similar to that of Peter W. have subsequently been brought



in various states for negligence based on failure to provide
adequate instruction. 1In an effort to establish this form
of negligence as a recognized theory of tort law supporting
its own cause of action, attorneys for the subsequent
plaintiffs have instituted the term "educational
malpractice."” These cases have also been dismissed for lack
of sufficiently alleged facts, and educational malpractice
has failed to be established as a legally recognizable cause

of act::lon.27

Statement of the Problem

Although the courts have refused to intervene in
this area of education, the fact remains that there is a
Class of victims who have failed to learn and have been left

28 Consequently, parents and students will

Without remedy.
Continue to seek an answer to the question regarding
Adequate education in the public school system. Because no
Other viable alternative has emerged in this area, there is
@very indication that further litigation will occux:.29

Although courts have consistently rejected a cause
Of action for educational malpractice, hopeful plaintiffs
Continue to plead this theory. Parents, students and
€educators need to be mindful that there is a strong caveat
emanating from these cases. Though courts have resisted the
temptation to become involved in this area of education,

they have not ruled out the possibility should the need



become great enough. If that situation should arise, a new
area of tort law will be born. As Arlene Patterson has
conjectured:

Lawsuits tend to be epidemic; the more the public
reads about them the more the right to sue will be
directed against the educator...there seems little
doubt that somewhere there is a suit that can and
will be won by an academically injured student.3°

The potential for such a successful suit was the focus of

this study.

Purpose of the Study

The purpose of this study was to determine the
Potential for legal recognition of a cause of action for
€©ducational malpractice based on traditional negligence
theory. Specific court cases were analyzed to generate the
Current standards by which courts have rejected recognition
Of this cause of action. These rejection standards are
those to which all future arguments must be directed in
Order for an educational malpractice suit to become
Successful. Legal arguments were examined that purport to
dismiss or substantiate the validity of these standards.
From this examination, conclusions and implications were
Mmade regarding the potential success of this new cause of

action.
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Significance of the 3tudy

As a result of the educational malpractice actions
brought during the last decade based on negligence which
have alleged failure to provide adequate education, a need
prevails for attorneys, educators and consumers to
understand clearly the results and future ramifications of
this area of litigation.

Although no <cause of action has been 1legally

recognized to date, attorneys must be able to give
Preventative legal advisement to edhcational clients in
Orxder to avoid a successful suit. Also, an awareness of the
Present judicial standards for rejection of this cause of
Qction and an understanding of arguments that could
Potentially overcome the existing standards would enable
8chool board attorneys to prepare defenses against similarly
Situated plaintiffs.

School boards may favorably react to the results of
this study by re-evaluating their current standards,
Procedures and practices. Their institution of preventative
measures will both strengthen the present instructional
8ystem and clarify for teachers proper standards and
Procedures to which they must reasonably adhere, thus
€@nhancing optimal teaching and providing freedom from

negligence liability. Such precautions could save needless
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dollars spent on costly litigation and excessive liability
insurance premiums.

As a result of becoming aware of legally recognized
teaching standards, teachers of reading and the institutions
of higher learning that prepare them to teach could respond
with improved methods and procedures for teaching students
to read. It may also cause some prospective teachers to
reassess their reasons for entering a profession that may
expose them to scrutiny under a legal duty to provide
adequate education.

If attorneys and educators react positively to this
Study, their actions may be reflected by an improved
national 1literacy rate, which in turn may increase

Productivity for all public consumers.

Procedures and Methodology

Data for this study was gathered by an historical
analysis of current documents that pertain to educational
malpractice. Information thus acquired formed the basis for

predictive results.

Step One
A research of available 1literature was made ¢to

determine the scope of material in the area of educational

malpractice. This literature was then examined under
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selected topics to prepare a foundation for a narrower study
which involved only educational malpractice as a potential

cause of action based on traditional negligence theory.

Step Two

Legal 1literature was searched to develop an
understanding of the evolution of tort 1law, traditional
negligence theory and professional malpractice as it has
been recognized. Court cases which have prevented the
recognition of a new tort cause of action for educational
Mmalpractice were examined to extract the judicial holdings
and rationale. These holdings and rationale were then
Combined to formulate an inclusive set of rejection

Standards.

Step Three

Legal and educational literature was then searched
to identify legal arguments, circumstances, occurrences and
barriers raised by noted scholars that purport to either
permit or preclude a successful attack on the rejection
standards utilizing varied forms of negligence theory.
These findings were then summarized, conclusions and
implications extrapolated, and recommendations for further

Study promulgated.
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Research was completed using the facilities of the
Tulsa City-County Library and the O.W. Coburn School of Law
Library with searches made using the following resources
categorized under general, educational and legal.

General - Topical methods were used to search The

Reader's Guide to Periodical Literature and Books in Print.

Educational - The Educational Resources Information
Center (ERIC) data base was researched by entering the
descriptors: educational malpractice, negligence, reading
ability, reading achievement, functional literacy,
Performance criteria, and educational accountability.

Topical methods were used to also search Dissertation

Abstracts, Educational Index and Com-Catalog.

Legal - Topical methods were used to search

Current Law Index, Index to Legal Periodicals, Lexis,

Westlaw, Legal Resource Index, Black's Law Dictionary, Words

and Phrases, American Law Reports, American Jurisprudence

24, Corpus Juris Secondum and the American Digest System.

The West Key number system was used to identify the
body of court cases that pertain to the educational
malpractice issues in point. Beginning with the American
Digest System, the key numbers were applied to trace issues
that could be commonly shared with similar court cases.
After locating an appropriate appellate 1legal case and

reviewing it in the National Reporter System, the Shepard's
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Citations were searched in order to determine other cases
that parallel, expand, redefine or reject the central issues
of this study. The case study method was applied to these
cases to develop the historical evolution of this body of
law. Selected cases were analyzed by 1looking at the
comparative allegations, facts, issues of law, holdings and

rationale of each case.

Limitations and Scope of the Study

l. This study was limited to reported court cases
anda ascertainable non-reported court cases asserting
all egations that purpose to maintain a cause of action for
educational malpractice based on traditional negligence tort
theory. Since Peter W. was brought in 1972, approximately
14 other similar cases have followed, seven of which have

been reported in the National Reporter System.

2. Data compilation was determined from references
to educational malpractice in ;iteratute and research
Ooriginating from 1968 to 1984. Prior to this time period,.
references to educational malpractice are virtually
Nonexistent.

3. Application of the 1literature and research
referenced was limited to academic negligence involving
Normal students (those who fail to qualify under federal,

State, or 1local regulations for special placement or
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services) in grades K-12 of the public schools in the United
States.

4. The study is predictive in nature based upon
existing judicial opinions and the observations made by
legal and educational authorities.

5. The results of this study have |universal
implications for all public school students and educators in
our country because of the common law principles utilized
which are the inherent basis for the American justice

systen.

Definition of Terms

For the purposes of this study, the following terms

Were defined based on universally accepted common law

Principles as primarily obtained from Black's Law

Dictionary.

1. Cause of action. A situation or state of
facts which would entitle a party to sustain
an action and give him a right to seek a
judicial remedy in his behalf; the right
which a party has to institute a judicial
proceeding.

2. Common law. As distinguished from law created
by the enactment of the 1legislatures, the
common law comprises the body of those
principles and rules of action, relating to
the government and security of persons and
property, which derive their authority solely
from wusages and customs of immemorial
antiquity, or from the judgments and decrees
of the courts.
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11'

12.
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Defendant. The person defending or denying;
the party against whom relief or recovery is
sought in an action or suit.

Educational malpractice. For the unique
purposes of this study only, 'educational
malpractice' will represent professional
misconduct or unreasonable lack of skill or
fidelity in professional or fiduciary duties
relating to areas of student instruction,
placement, and reporting.

First impression. First presentation of an
entirely novel question of law to a court for
examination or decision.

Governmental immunity. The federal, state and
local governments are not- amendable to
actions in tort except in cases in which they
have consented to be sued.

Malfeasance. A wrongful act which the actor
has no legal right to do, or any wrongful
conduct which affects, interrupts, or
interferes with performance of official duty.

Malpractice. Professional misconduct or
unreasonable lack of skill. It is any
professional misconduct, unreasonable lack of
skill or fidelity in professional or
fiduciary duties.

Misfeasance. The improper performance of
some act which an educator may lawfully do,
i.e., improper usage of instructional
techniques, misplacement of students.

Misrepresentation. Any manifestation by
words or other conduct by one person to
another that, under the circumstances,
amounts to an assertion not in accordance
with the facts.

Negligence. That legal delinquency which
results whenever a man fails to exhibit the
care which he ought to exhibit whether it be
slight, ordinary, or great.

Nonfeasance. Nonperformance of some act
which ought to be performed; omission to
perform a required duty.
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14.

15.

16.

17.

18.

19.

20.

21.

17

Plaintiff. A person who brings an action; a
person who seeks remedial relief for an
injury to rights.

Prima facie evidence. Evidence which, if
unexplained or uncontradicted, is sufficient
to sustain a judgment in favor of the issue
which it supports, but which may Dbe
contradicted by other evidence.

Privity of contract. That connection or
relationship which exists between two or more
contracting parties who have a legally
recognizable mutual interest.

Public policy. That principle of the law
which holds that no subject can lawfully do
that which has a tendency to be injurious to
the public or against the public good.

Question of fact. An issue involving the
resolution of a factual dispute and hence
within the province of the jury in contrast
to a question of law.

Question of law. An issue which involves the
application of a law and hence within the
province of the judge and not the jury.

Seminal. Pertaining to an original case to
be reviewed by a court concerning a cause of
action or issues that have never previously
been reviewed in such a legal context.

Stare decisis. A doctrine that, when a court
has once laid down a principle of law as
applicable to a certain set of facts, it will
adhere to that principle, and apply it to all
future cases, where facts are substantially
the same.

Tort. A private or civil wrong or injury,
other than breach of contract, for which the
court will provide a remedy in the form of an
action for damages. There must always be a
violation of some duty owing to the
plaintiff, and generally such duty must arise
by operation of law and not by mere agreement
of the parties.
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22. Traditional negligence. That theory of
negligence which has historically evolved
based on common law principles.

Organization of the Study

"Chapter I: The Problem"™ contains the conceptual
framework of the problem, statement of the problem, purpose
of the study, significance of the study, procedures and
methodology, definition of terms, and organization of the
study.

"Chapter 1II: Review of Research and Literature"
contains a selected review of references that are
Categorized in three sections pertaining to historical
evolution of educational malpractice, preventative measures,
and alternative legal theories.

"Chapter I1II: The Tort of Educational Malpractice:
Toxrt rpaw, Public Policy and The Court's Reaction" analyzes
the development of tort law, traditional negligence theory,
the elements of professional malpractice, the development of
€ducatjonal malpractice, and determines the present
T®jection standards opined by the judiciary regarding the
Cause of action for educational malpractice.

"Chapter 1IV: Analysis of Rejection Standards"
re"'iews the multiple arguments propounded by 1legal and
ed"“:=ationa1 authorities that may either permit or preclude
the first successful recognition of a cause of action for

e
Qucatjonal malpractice.
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"Chapter V: Summary, Conclusions and Implications"”
summarizes the set of rejection standards and arguments that
may overcome these standards and the apparent obstacles to
these arguments, draws conclusions and implications,
predicts the potential for future legal recognition of
educational malpractice, and recommends further areas of

study.
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CHAPTER II

REVIEW OF RESEARCH AND LITERATURE

This study was conducted to determine the potential
for legal recognition of a successful cause of action for
educational malpractice based on traditional negligence
theory. At this time, the law is greatly unsettled in the
area. Educational malpractice exists only as it has been
def ined by educational and legal scholars as a result of
unswuccessful court cases brought by plaintiffs alleging
academic injury. These unsuccessful court cases have
generated a plethora of research and literature, the review
Of which provides the background for the purpose of this
Stuaqy. In this chapter the 1literature is arranged and

discussed under the following topics: (1) historical
€©Volution of educational malpractice, (2) preventative

Measures, and (3) alternative legal theories.

Historical Evolution of Educational Malpractice

The decade of the 1970s witnessed the initiation of
©9Qucational malpractice as a new legal «concern for
S9Qucators. Two key factors paved the way for the first
ecau<:at:ional malpractice suit to be filed and provided the
impetus for legal and educational scholars to consider the

23
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ramifications of this new potential tort area; the
abrogation of governmental immunity and the concern of
American society with the adequacy of the education provided
by public schools.l The demise of governmental immunity
in the mid-1960s with the advent of the federal and state
Tort Claims Acts meant that a governmental entity, such as
the public schools, would be responsible for its civil
wrongs and those of its employees. Governmental immunity,
as was noted by Vacca,2 Abe13 and an article in The
Ame rxican Journal of Trial Advocacy,4 had been a major
obs tacle in the consideration of 1legal action for
edu cational malpractice.
The concern of American society with the product its
Public schools were producing was the second catalyst which

Precipitated development of the new tort action. The

6

Ame rican Journal of Trial I\dvocacy,5 Klein, and

Millex.7 reported that dissatisfaction with America's
Public schools was at an all time high, with students
realizing that a high school diploma not only did not
Suarantee a job, but also did not guarantee an adequate
level of basic skills achievement.®

In 1970, Stuart Sandow, the Executive Director of
€he National Committee for Citizens in Education, wrote an
S| rticle on educational fraud in which he hypothesized a suit
bl'~'<Z'ught by a high school graduate who could only function at

= Second grade reading 1level. Sandow suggested three
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approaches and five possible defenses for such a case and
then submitted the hypothetical to a select jury of 200
respondents which included attorneys in private practice,
state school officials, federal and state legislators, deans
of law schools, and legal counsels for public and private
agencies. A clear majority not only found for the
Plaintiff, but 80% of the jurors who responded predicted
that such a case would actually arise with a successful
result within five years.9

Sandow's study appeared prophetic when Peter W. was
brought in 1972. The student plaintiff, a high school
graduate, reading on only a fifth grade level, sued the San
Francisco unified School District which had been responsible
for his education. He asserted that after 12 years of
regular attendance, he remained functionally illiterate.
Damages of one million dollars were pleaded, and the
Plaintiff claimed that as a result of the acts and omissions
Of the defendants, he had been deprived of an education
Which included the basic skills of reading and writing. The
legal theories for the liability alleged in Peter W. were
based on traditional negligence, misrepresentation, and
breach of statutory duties. Although the California Court
ox Appeals dismissed this case in 1976 for 1lack of a
l:eQOgnizable legal cause of action, Peter W., without ever

m
Snt ioning educational malpractice, established the
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framework on which subsequent educational malpractice cases
10 Following Peter W., similar cases of

have been based.
first impression were brought in Washington (Fisher, 1977)
and in New York (Donohue, 1978) which also contained
allegations of educational malpractice asserting negligent
instruction. In 1978, Hoffman, a New York case alleging
negligent diagnosis and placement and not negligent
instruction, was also labeled by the Court as an educational
mal practice case, thus expanding the previous definition.
Hof £man alleged that he had failed to achieve necessary
bas i c skills due to a negligent diagnosis which resulted in
inappropriate placement into special education classes for
almost his entire duration in public school. Following

Ho were cases in Alaska (Fairbanks North Star, 1981)

Hof F£ man,
anq Maryland (Hunter, 198l1) which alleged educational

Mmal practice asserting negligent diagnosis, placement and
inst ruction.

The above cited cases were all dismissed by the
Courts premised upon public poiicy factors, with the
teSulting consequence that no cause of action fori
©ducational malpractice has ever been recognized. Several

11 12 Braverman,13 and

|Uthors such as Woods, Cohen,
GQtdon“ have responded to these cases by tracing the

l‘istor:lcal evolution of this potential new area of tort law.
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One thrust of the resulting research and literature

traced the historical development of school litigation up to

and including educational malpractice. Rabold studied

reported cases from 1950 through 1976 which dealt with

hegligent instruction, failure to prescribe and provide

hecessary remediation, failure to help the student achieve

the minimal level of academic proficiency and inappropriate

educational pl.'.lcement.15 Another study made by Silk built

2 developmental hierarchy of negligence cases in education.
Silk began with early negligence cases in areas of safety
and physical injury, and then progressed historically to
area s of supervision, counseling and testing. From this

anal yrsis there was then projected another hierarchial level
°of 1 jtigation that alleged negligent instruction of basic
8kill s. The observation was made that the last level does
NRot et exist, although educators should be on notice that

16

this area could be successful in the near future.

sttiCkland” and Cormor:s18 have authored books covering
the entire area of potential tort liability for teachers in

the Classroom. Sections of their works refer to possible

1 iabil ity for educational malpractice and suggest

Pr eventative measures for teachers.
Although a precise legal definition of educational
m
| A practice has neither been codified nor articulated by any

o
€ the courts, this has not hindered authors from composing
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their own. Harris and Carter define it as:

...alleged professional negligence or a situation
in which services rendered by a person or agency
for the benefit of another, are considered less
than what is generally expected of a person in
that position, much like that sometimes charged
against medical doctors.19

Patterson chose to define educational malpractice as, "an
intentional or negligent act or failure to act which

constitutes a breach of duty to properly educate or place a

w20

student which results in injury to that student. Klein

adopts a definition for educational malpractice from

language in Peter W.:

the failure to demonstrate the skill and knowledge
of a reasonable educator under similar
circumstances,... [and further states that] an
educational malpractice claim is intended to
redress the injuries suffered by serious students -
those who have made bonafide efforts to meet the
demands of the course work and the expectation of
school officials, who have been led by annual
promotions and graduation to believe that they
have, in fact, performed in a satisfactory manner,
and who have discovered that they are grossly
undereducated according to the demands of a

contemporary society.21

N R

<>t"'l.t:htst:anding the fact that the term educational
m

alPractice has neither been defined legally nor precisely
b

¥ Scholars, Wallison contends that the term educational

m
a:lpl-‘act:i.ce has been so misused that it appears to have
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become a generic term describing any plaintiff's questioning
of a public school's administrative decisions.22

Educational accountability theory and the

malpractice literature of other professions have been cited
by both authors and researchers as the two sources from

which educational malpractice theory has been developed.

Darnell reviewed the related literature and determined that

there was a direct relationship between the educational

accountability movement and citizen interest displayed in

the area of educational malp::act:ice.23 Engh talks about

the enactment of minimum competency 1legislation and

di s cusses the relationship between minimum competency and
24

the theories supporting educational malpractice.

Var jous references to accountability and minimum competency

ana their effect on the development of educational

mal practice were also made by Klein,25 McC.‘lung,26

Har ris,?’ Lessinger,?® and Hentoff??,

The malpractice 1literature of other professions

readily lends itself to the development of educational

Sepler studied the growth of medical
it with

Mmalpractice theory.

AQnd legal malpractice 1litigation and compared

©dAucational malpractice. He makes the observation that

©QAQucational malpractice is growing at the same rate as

™Medjcal and legal malpractice and that educators should be

“’ary in the future.3° Cohen,31 Elson,32 and Tracy33

R so gee the developmental process of negligence in
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education as similar to that in medicine. Courts first
allowed recovery for physical injuries under medical
malpractice and later recognized mental injuries with the
advent of psychiatric malpractice. Some authors point out
that courts have recognized negligent supervision by
teachers which has resulted in physical injury and predict
that the next step will be the recognition of mental injury
for negligent instruction. Lynch, presenting a contrasting
opinion, asserts that he feels that medical malpractice is
not a good model for education because it deals with
inA ividuals, whereas education usually deals with a

34 36 37 38

Connors, 35 Abel, Gordon and Jerry

group.
also mention the effect of other professional malpractice
literature on the field of education.

Most authors predict that the field of education
Wil soon recognize a cause of action for malpractice, and
therxefore caution educators to develop appropriate
Preventative measures. Pabian emphasizes the pressure for
8uch recognition by pointing out that, "educators are the

last of the professional groups to face malpract::i.ce."39

Preventative Measures

In response to the threat of legal action for
eduCational malpractice revealed in Peter W., many authors

h .
|Ave subsequently written articles that prescribe
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preventative measures for teachers and schools. This
literature, written mostly Dby educators, discusses
strategies that teachers and school districts can implement
to avoid litigation.

Patterson, whose research leads the major
contributors in the area of preventative measures, states:

If malpractice suits have the effect on educators
that they have had on other professions, and there
is much evidence that this may very well be so,
the choices for educators become limited. They
can sit by and wait for a more sophisticated
plaintiff to appear and win his suit or educators
can accept the message of the courts thusfar,
renew their faith in themselves as being the best
authorities on education and make some changes

that will eliminate many of education's bad

practices.40

Patterson suggests that educators should first take the
initjative and define good educational practices. They then
Should closely analyze actual practices, with a special
€©mphasis on those which tend to be suit producing
AcCctivities. Finally, it must be determined what, if any,
il“Pedimem:s exist within the law or elsewhere that preclude
<=h<'=lm_:ging these practices. Patterson enumerates various
"SBllidelines for avoidance" of 1liability for academic
r‘egligence which were generated from an analysis of court

cie‘-‘-isions, the 1laws of the State of Florida, and
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recommendations made by professionals to improve
pr ofessional practices. Patterson also adapts suggestions
£ rom many experts in the areas of law and medicine who have
Published materials for those wishing to avoid malpractice

i their respective professions.“l

Epley's study affirms Patterson's recommendation
that standards be created by educational professionals which
C O xrrect inappropriate teacher practices. He further makes
tIae observation that teachers are not aware of the high
©3c pectations parents and students have concerning their
Px cofessional services. Epley believes that the discrepancy
be Tween these expectations and a teacher's realistic view of
whét can be accomplished, has been a major cause of
ma &=sunderstanding between teachers and parent:s.42

Silk, in addition to working with hierarchies of
1 i‘bigation, examines teacher competency. She mentions that
the methods and procedures of teacher hiring and evaluation
Shhouyld be improved so that only the most qualified and
Sk A 11ful educators are allowed to teach. Teachers should
a BV o be made aware of their potential tort liability in all
QM €38 of the educational process. Silk cites the imbalance
h’Q‘:ween theory and practice prevalent in teacher preparation
B ©grams in the nation's educational institutions and the
e <=d to graduate teachers who are skilled in both pedagogy

a
a subject matter. Finally, she encourages state and local
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education boards to clearly and specifically state the
ob j ectives of educational programs, because ambiguous
st a tutory language is a bar to prof.ess:ionalism.43

Rabold's study furnishes observations for educators
in the area of civil rights. School districts, their
O ¥ fF icers and their agents can and will be held liable in
C i wil rights actions which charge deprivation of rights,
Px ivileges and immunities under the Civil Rights Act of 1871
©O x other federal laws. To avoid liability, Rabold advises
Iy at the planning and financing of programs should be done
ixma a manner which avoids charges of discrimination by any
I x= ©up of students with regard to unequal funding, assignment
©x= privilege. Such planning should be based on the
Qry <lerlying premise that education is a right guaranteed to
| 3 children and that it is protected by federal laws such
| = the Civil Rights Act of 1871.%4

Rabold also sees implications for educators stemming
T xon judicial rulings which require school districts to
E>tovide equal educational opportunities for all students,
l‘egardless of their handicaps. As a result of these
™ w21 ings, courts may cause school districts to make efforts
Ctw remediate all the academic deficiencies of students. To
lt‘;i-l'n'.m:i.ze potential liability, school districts and teachers
Shn ©uld: (1) ascertain the student's most effective learning

&tyle; (2) diagnose academic achievement, remediate
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weaknesses and keep accurate records of remediation; and,
( 3) frequently review, evaluate and reassign students based
omrn educational needs, using due process procedures when
ap>propriate. Finally, Rabold cautions against continuing
th e practice of "social promotion" in the public schools.
P xr ogress, or lack of it, must be accurately reported to the
Pa rents to avoid charges of fraud.45
Branson's study illustrates the value of nurturing
T Ire lines of communication between teachers and parents.
A< curate recordkeeping by the teachers, as well as regular
T «& vyijews of each student's academic progress, is suggested.
she mentions the utility of competency testing and
r & commends a legal forum whereby teachers can keep abreast
© X  the latest legislative, administrative and legal news and
its effect upon them ©personally and as a school
QA& strict.46
Vacca addresses the subject of teacher negligence

| rag the duty to avoid it. His article goes beyond analyzing
the usual legal ramifications and discusses an educator's
= . hical and moral obligation to perform in a non-negligent
lt‘ahner.“ In the same spirit of concern for student
QQ\zelopmem:, Dunn, Dunn, and Price exhort educators to
QQVelop "diagnostic tools" to determine "how the student
l:5381: learns." These "tools" will maximize a student's
learning potential, and create a solid defense to an

S <X ucational malpractice action.48
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Connors' work was written to inform educators about
the complexities of educational tort law. He includes a
A i scussion of malpractice insurance as a possible safeguard
¥ o r educators presenting both advantages and disadvantages.
He concludes with the caveat that such insurance while
sShifting the economic risk to the insurer may encourage
aggrieved plaintiffs to sue in view of the larger recovery
A nysurance would provide.49

An article by Kurker-Stewart and Carter focuses on
= precific federal legislation dealing with the educational
X 3 ghts of the handicapped. Their analysis suggests that
€ s legislation ascribes specific educational
l‘Qspons:i.bilit:y to the individual educators of the
l":‘éndicapped, which may more readily overcome the major
L3 Y A storical obstacles to recovery in educational malpractice
< &= ses. The authors advise special educators to develop
T heir own guidelines and recordkeeping and to increase
E>arental involvement in special education programs and
| ctivities. The suggestion is made that the bureaucracy and
E>aperwork with which special education teachers must
B> resently deal are in desperate need of improvement. The
| uthors conclude by warning all educators that liability for
= pecial educators may be the, "first crack in the porcelain

%> 211 of teacher insulation from liability.">0
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Harris urges school administrators to develop a more
un i form policy on instruction, documentation, and classroom
P r esentation which will be 1legally defensible in
mal practice actions. He also recommends that educators work
w i th parents and students in a cooperative effort to solve
th e problems which they currently face. It is his position
that educators need to "clean their own house," before the

51 Hentoff affirms

Courts and legislatures do it for them.
the position of Harris and suggests that teachers and
& Aministrators look to themselves for real standards of
a‘ecoum:abilit:y before the public takes this responsibility

Q> on themselves.>2

Alternative Legal Theories

Many authors, most of whom are 1legal scholars,
have reviewed the educational malpractice cases and
sL‘-ll:sequem:ly proposed a myriad of alternative legal
theories. After an analysis of the facts, issues, holdings
| g rationale of the unsuccessful cases, they have advanced
1 <= gal theories that, if pleaded properly, could furnish the
theoretical basis for recognition of the first successful
& use of action for educational malpractice.

Negligence, a tort theory which is the commonly used
be~si.s for pleading malpractice suits in other professions,

»Qs one of the theories utilized in all of the unsuccessful
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educational malpractice cases brought to date. A body of
1 diterature exists from authors who have analyzed different
a spects of negligence theory as they pertain to educational
malpractice. No previous study has been made to assimilate
the pertinent data from this body of 1literature as it
x elates to the strengths and weaknesses of pleading
niegligence to establish malpractice in education. An
i nclusive analysis of this literature has been provided in
Chapter IV of this study.
Alternative 1legal theories ~ that authors have
Ajscussed are divided into four areas: torts, contracts,
<=onstitutional rights, and miscellaneous. The tort area
>onsists of intentional misrepresentation (fraud), negligent
Xwmisrepresentation and intentional invasion of another's
A _nterest. The contract area contains breach of implied
<—ontract, third party beneficiary, and the equitable
<Aoctrine of promissory estoppel. The constitutional area
A ncludes due process and equal protection. The
miscellaneous area involves statutory breach and the writ of

Imandamus. Each theory will be discussed separately below.
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Tort Theories

Three theories have been discussed by authors in the
area of torts: intentional misrepresentation, negligent
m i srepresentation and intentional invasion of another's
i nterests. Intentional misrepresentation, commonly called
£ raud or deceit, is a theory of tort law that is reviewed by
many of the authors. Most of the authors rely on William
P rosser's definitions for the various terms used in tort
A aw. Prosser has written the authoritative guide in the

X jeld, Handbook of the Law of Torts, and is considered this

< yea's 1leading scholar. Prosser defines intentional
Xm jgrepresentation as a cause of action consisting of five
= Jements: (1) a false representation made by the defendant;
€ 2) a knowledge or belief on the part of the defendant that
®= he representation is false or, what is regarded as
= guivalent, or that he does not have a sufficient basis of
A mformation to make a decision; (3) an intention to induce
T he plaintiff to act or refrain from acting in reliance upon
T he mispresentation; (4) a justifiable reliance upon the
X- epresentation on the part of the plaintiff, in taking
|QAction or refraining from it; and, (5) damage to the
B>laintiff resulting from such reliance.53

Carter and Harris provide the following fact pattern
T o illustrate the above definition. A teacher being fully

= ware of a student's gross deficiencies in a certain subject

=2 rea, nonetheless, awards an excellent grade. The parents,
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after noticing their child's deficiency, contact and seek
&advisement from the teacher, but receive false assurances
t hat the child needs no further assistance. The authors
s uggest that this example demonstrates the five elements of
i ntentional misrepr:esentat:ic:m.54
Jorgensen mentions intentional misrepresentation in
Tt he context of student progress reports, interviews with
X>arents, and the award of a diploma to an educationally
<l eficient student. He notes that at least one court has
A mtimated that an action for intentional misrepresentation,
3 f properly pleaded, would not be dismissed.55
An article in the University of Pennsylvania Law
R eview ponders whether a student's progress report is a
== tatement of fact or merely the teacher's opinion. 1If it is
<=2 n opinion, then it is outside the scope of intentional
X jsrepresentation. The article suggests that this general
X wle gives no consolation to the educator because there are
< xceptions where special circumstances make it reasonable
X or the plaintiff to accept and act in reliance upon an
Spinion. The article gquotes Prosser stating that the
< jrcumstances are: (1) where reliance is justifiable, and
€ 2) where the opinion implies that the defendant knows of no
X acts which would preclude the opinion and knows of facts
W hich justify it, or (3) where the defendant holds himself

< ut as having special knowledge which is not available to
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the plaint:iff.s6 The article concludes that a student's
progress report, written by a teacher, fits these
eexceptions.57

Pabian discusses intentional misrepresentation as it
relates to the doctrine of "social promotion."” He defines
social promotion as, a "philosophy which maintains that the
Psychological consequences of 1leaving a student behind

n38 He observes that

outweigh the benefit of 1learning.
although social promotion protects a student from the
immediate trauma of failing, it allows this trauma to amass
and compound until the day of his graduation. He views this
as not only harmful to the student, but also as legally
dangerous for the educator in the 1980s. Later in his
article, Pabian rebuffs the court in Peter W. for its
handling of the element of reliance in the plaintiff's case.
The author points out that reliance does not mean that the
lmisrepresentatioh must be the "sole cause" of the damages to
the plaintiff, and therefore it is not critical that many
other factors were involved. He suggests that the element
of reliance is satisfied if the student was justified in
taking or refraining from taking action based upon the

59

misrepresentation. Other writers also mentioning

intentional misrepresentation in their works were

60 61 62 63

Braverman, Carter, Weeks, and

64

Jorgensen,

Masner.
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A second theory in the tort area is negligent
misrepresentation. Blackburn 1lists the four elements as
follows: (1) the defendant's knowledge, or its equivalent,
of a serious purpose in the plaintiff's request for
information; (2) an intent on the part of the plaintiff to
rely on the information sought; (3) the injury to the
plaintiff caused by this reliance; and, (4) a relationship
between the parties which justifies both the reliance by the
plaintiff and the defendant's duty to impart the information
with reasonable care. Blackburn emphasizes that a special
relationship of trust and confidence must be present.65
It should be noted that negligent misrepresentation, which

was pPleaded in Peter W., differs principally from

intentional misrepresentation in the fact that scienter, an
intent to deceive, is not required.

The University of Pennsylvania Law Review suggests
that the duty to impart information with reasonable care can
easily be found in the student-teacher relationship. In
this context, teachers have a duty to give accurate .
evaluations of student achievement and should be aware of
the fact that parents will rely on such representations.
The reliance by parents on such information would complete
the necessary elements for negligent mi.srepr:esentasu:ion.66
Pabjan discusses this tort in his analysis of the Hoffman

Case. He believes that the school's conduct in giving an



42

I.Q. test and then failing to re-test in 1light of the

borderline scores satisfies all the elements of negligent

misr epresentation.67 Other authors who discuss negligent
misr epresentation include Weeks,68 Masner,69 and
Braverman. 70

The final tort theory to be considered is the
intentional tort for invasion of another person's interest.
This theory is akin to the intentional infliction of mental
distress. Braverman has noted that it should be called the
"intentional denial of an educational benefit. 71
Although she observes that this intentional tort is
presently outside the parameters of tort law, she believes
that it is a concept which may be more elastic than
"negligence” in recognizing and compensating educational
injury. Braverman presents two hypotheticals to illustrate
how this tort could be committed. The first, presents a
teacher who stereotypes his class of ghetto students as
"low-potential®™ learners and, as a result, passes out comic
books instead of a literature textbook. In a second
illustration, a chemistry teacher, by making a similarly low
appraisal of his students decides not to teach chemistry,
but instead emphasizes good behavior, passivity and
deference. In both cases, the teacher's 1liability would
depend on his state of mind, if he intentionally planned to

deny the students an educational benefit.72 The
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University of Pennsylvania Law Review adds that the
teacher's motive need not be harmful or malicious as long as
it is intended to bring about a certain result that will
invade this interest of another. The denial of an
educational benefit would fit this criteria. The position
is also taken that analogizing this kind of educational
practice with intentional infliction of mental distress
would bring an air of familiarity to the courts, and thereby

improve its chances of success.73

74

Masner also discusses
this tort in his article.

Contract Theories

The area of <contract 1law is discussed by
commentators under three theories of recovery. These
theories consist of breach of implied contract, third party
beneficiary and the -equitable doctrine of promissory
estoppel. Jorgensen defines breach of implied contract, "as
an obligation imposed by law to do justice, even though no
Promise was ever made or intended."75 Because the primary
function of this theory is to prevent unjust enrichment, he
questions whether a school that graduates functional
illiterates has been unjustly enriched.76

The University of Pennsylvania Law Review regards
the implied contract as being between the teacher and his
Students and the school district and the students. The

Consideration element of the contract, offered by the
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teacher or school district, is non-negligent instruction.

Consideration is defined in Black's Law Dictionary as some

right or benefit accruing to one party or some forbearance

77 The consideration

or detriment given by the other.
offered by the student would consist of either refraining
from seeking education elsewhere, or if the student is past
16 years of age, continuing in school instead of dropping
out. By continuing in school beyond the age of 16, any
student could claim his 1loss of financial income as
consideration for remaining in school. Consideration for
refraining from seeking education elsewhere is strengthened
by the individual student's financial capability to elect
alternative private education.78 The University of
Pennsylvania Law Review offers two examples where an implied
contract theory might be applicable. The first situation
involves a student's decision to continue schooling past age
16 based on a teacher's advisement of educational benefit.
In reliance upon this advice, the student stays in school
and is then negligently instructed while 1losing the
aforementioned income. Another example deals with a family
Who after moving into town wishes to investigate all the
Schools in the area both public and private. They are
Particularly concerned about each school's reading program.
They first examine the public school system, ask about their

T eading program, and are reassured of its quality and
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proficiency. Relying on the public school system's

representation, they then stop searching for alternative

79

schools. The author suggests that these examples may be

more fertile for litigation than educators realize. Other

writers who discuss implied contract are Weeks,80

81 82

Harris
and Carter, and Masner.

The second contract theory, third party beneficiary,
involves a claim which can be brought by a third party if he
can show that it was the primary intention of the
contracting parties to benefit him. In Jorgensen's opinion,
the payment of 1local property taxes pursuant to state
mandate under the state constitution could be viewed as
establishing a contractual relationship between the taxpayer
and the state to which the student is a third party
beneficiary of non-negligent instruction from the school
district. It is pointed out that the plaintiff's main
burden would be to establish that the parties intended him
to be the primary beneficiary of the conttact.83

The University of Pennsylvania Law Review suggests
that the third party beneficiary contract is between the
teacher and the school district. Once again, the contracted
benefit to be received by the student would be non-negligent
instruction. The observation is made that the "intent to
benefit" element can also be achieved if the contracting

barties could foresee that a third party would reasonably
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84

rely on the promise between them. Masner also touched

upon third party beneficiary as a form of x:ecovery.85
The third contract theory reviewed is the equitable
doctrine of promissory estoppel. Promissory estoppel,

according to Black's Law Dictionary, results when: (1) there

is a promise which the promisor should reasonably expect to
induce action, (2) the promisee does act on the promise, and
(3) injustice can only be avoided by enforcement of the

promise.86

Masner notes that, "It could be argued that
the teacher's implied promise to teach non-negligently or
the school district's implied promise to provide
non—negligent teachers was made binding by the student's
detr imental reliance on the promise."87

Blackburn believes that another form of estoppel,
termed equitable estoppel, can be utilized when the
Plaintiff is suing in negligence or some tort where

causation is a necessary element. Black's Law Dictionary

defines equitable estoppel as a doctrine by which a person
may be precluded by his previous acts or representations
from asserting a right which he otherwise would have
had, 88 Blackburn provides the example of a teacher who
represents inaccurately to a student or his parent that the
student's reading is at a normal grade level. If as a
result, the plaintiff then brought suit in tort, the

defendant would be equitably estopped from denying that he
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89

was the proximate cause of the plaintiff's injury. The

University of Pennsylvania Law Review also discusses

equitable estoppel.go

Constitutional Law Theories

The area of constitutional 1law is reviewed by
authors who advocate theories based on due process and equal
protection. The Due Process Clauses of the Fifth and
Fourteenth Amendments to the Federal Constitution serve as
one basis for a legal theory in the Constitutional law area.
They provide both procedural protection which is reasonable
notice and a right to be heard, as well as substantive
protection which is assurance from arbitrary and

91

unreasonable action. An education has been viewed as a

property right entitled to procedural and substantive due

process.92 Jorgensen cites a U.S. Supreme Court decision,

93

Goss v. Lopez, which states that the property right

afforded protection is a student's entitlement to a public

educat::lon.g4

Pabian adds, that the courts have
established that before a student can be deprived of this
right, procedural due process requires that the student must
at least be provided adequate notice and a chance to be
heard. Pabian further discusses due process in its
substantive sense by suggesting that if a student is not

afforded an opportunity to achieve educationally because of




48

teacher negligence, the student has been deprived of his
property right. Hence, educational malpractice could be
both a procedural and substantive due process violation.95
A student's compulsory attendance at school can also
be regarded as involving a 1liberty interest which is
entitled to protection under the Due Process Clauses.
Jorgensen believes an argument could be made by a student
that the time spent in school is "confinement," which

96 Masner articulates a

deprives him of his 1liberty.
student's deprivation of 1liberty argument in this way:
substantive due process means that the state must provide a
quid pro quo or something in return for the 1liberty
deprivation. This quid pro quo is the educational benefit to
which the student is entitled, in return for his loss of
liberty during school hour:s.g‘7
Masner compares a student's substantive due process
right to an education with a mental patient's right to
treatment. As the mental institution cannot operate legally
for custodial purposes unless it provides an opportunity for
treatment, neither can the state run a school system without
affording students the opportunity to receive an

education.g8

Jorgensen points out an inherent weakness in
this analogy, which is that even the worst public schools do
provide some "treatment." Furthermore, the student attends
school for only a portion of the day, unlike the mental

patient who lives in the institution.99
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The Equal Protection Clause of the Fourteenth
Amendment to the Federal Constitution is also discussed by
commentators as basis for another theory in the
constitutional law area. Jorgensen hypothesizes that an
equal protection argument could be framed by a student who
has graduated without the basic minimum skills. Because the
student has graduated without the skills possessed by other
students, his right to equal protection under the Fourteenth

100  mpe

Amendment to the Constitution has been abridged.
strength of this argument has been severely curtailed by the

Supreme Court's decision in San Antonio Independent School

District v. Rodriguez, which explicitly denied that
101

education is a fundamental right.

Van Zandt discusses equal protection as it relates to
handicapped children. Although this subject matter is
outside the scope of this study some of his comments are
relevant in light of the passage of Public Law 92-142.102
He maintains that equal protection means more than just
equal educational opportunity or equal access to an
education, and that for education to be meaningful, it must

provide for each student's individual needs equally.1°3

Miscellaneous Theories

Two additional theories are proposed by the

commentators consisting of the writ of mandamus and
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statutory breach. Elson purports that a writ of mandamus is
the most effective remedy available to compel a public
official to perform a nondiscretionary or ministerial duty
which is imposed upon him by law. A writ of mandamus, as

defined by Black's Law Dictionary, is an order issued by a

court to a pullic official mandating that he perform a

ministerial duty imposed by law.104

The plaintiff must
show that, "...he has the legal right to have the duty
performed and that the defendant has violated that duty
after having been requested to perform it.'los In
addition, the plaintiff must show that the remedy available
at law is inadequate. Elson observes that use of the writ
is severely limited because the duties of educators, set by
statute, are for the most part discretionary as opposed to
ministerial in nature. The University of Pennsylvania Law
Review also discusses mandamus.1°6

A number of authors discuss statutory breach which
consists of a violation of a statute promulgated by the
state legislature or the State Board of Education, by a
teacher or school district. Engh draws an analogy between
statutory breach and minimum competency legislation. Engh
believes that this legislation places an affirmative duty on
teachers and school districts to withhold diplomas from
students who have not achieved the minimum

107

requirements. Beckham, although stating that at the
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present time public policy arguments appear to favor the
defendant school district, believes "a sufficiently gross
breach of legally mandated duties could result in a judicial
tipping of the scales toward school district

nl08

liability. Lynch, however, notes that statutes which

are not intended to protect against injury, but rather are
designed to confer a benefit upon the general public, do not
give rise to a cause of action by an individual to recover

109 Other commentators who have

110

damages for their breach.

dealt similarly with this subject are Blackburn, and

Braverman.111

Summary

This chapter reviewed the research and literature
which has been generated by educational and legal scholars
as a result of the educational malpractice cases. The
research and literature was discussed under three areas:
(1) historical evolution of educational malpractice, (2)
preventative measures, and (3) alternative legal theories.

The literature relating to the historical evolution
discussed the factors leading up to the first educational
malpractice action in 1972. Various authors traced the
historical development of school 1litigation up to and
including educational malpractice. Other authors traced the

history of educational malpractice to the educational
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accountability movement and the malpractice literature of
other professions.

The literature pertaining to preventative measures
responsed to the threat of 1legal action for educational
malpractice. Authors discussed the strategies teachers and
school districts could implement to avoid a successful
lawsuit.

Finally, 1literature presenting alternative 1legal

theories for pleading educational malpractice was reviewed.
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CHAPTER II1
THE TORT OF EDUCATIONAL MALPRACTICE:
TORT LAW, PUBLIC POLICY AND THE COURT'S REACTION

This study was conducted to determine the potential
for a successful cause of action for educational malpractice
based on traditional negligence theory. To develop an
understanding of educational malpractice, fundamental
concepts of tort law have been examined. This chapter
discusses the historical foundations of tort law and its
nature, as well as how both interact with public policy.
The theory of negligence, one category of tort law, has been
reviewed to provide an appropriate foundation for a
discussion of professional malpractice in general and
educational malpractice in particular. Selected cases where
courts have confronted a potential educational malpractice
cause of action have been reviewed to establish the existing
parameters of this new area of law. From these cases, the
public policy factors used by courts to deny recognition of
this cause of action have been analyzed from which rejection

standards have then been generated.

Historical Developments of Tort Law

A concise, satisfactory definition of a "tort" has
eluded the grasp of lawyers, judges and textbook writers

60
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1

since the advent of the American legal system. Black's

Law Dictionary defines a tort as a legal wrong committed
2

upon the person or property independent of contract.
Prosser describes a tort in this way:

In its broadest sense, a tort is a civil wrong,
other than breach of contract, for which the court
will provide a remedy in the form of an action for
damages.

One common denominator is present in all attempts to define
a tort, someone has sustained a loss or injury as the result
of some act or failure to act by anothet.4
The law of torts is a creation of the common law.
Assault, battery, negligence and other theories of tort law
have their origin in the writ system of England. Writs gave
the local and royal courts jurisdiction to do justice in a
given case. Writs were of two types: trespass writs and
case writs. The trespass writ was the first to develop and
pertained only to certain distinct types of civil action.
The plaintiff could recover in treépass for direct injuries
such as assault, battery, false imprisonment, trespass to
chattels, and trespass to land. As time passed the writs
became inflexible and rigid barring injured plaintiffs from

remedy if they could not fit their case into one of the

prescribed writs.
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To mitigate this harshness, there developed in the
common law a practice of issuing and honoring writs for
wrongs which did not fit within the confines of the
designated trespass actions. These new writs, created to
fill the gaps left by the trespass writs, became known as
case writs. They were developed to remedy indirect injury
which a plaintiff suffered personally or to his property as
opposed to the direct injury already remedied by the
trespass writ. Examples of case actions include nuisance,
defamation, interference with economic relations, malicious
prosecution, strict liability, and negligence.5

Today, although the names "trespass" and "case" have
disappeared, the individual torts, each with their own

unique set of rules, have remained and are a vital part of

modern tort law.

Rudiments of Tort Law

Tort law has three major goals which it seeks to
accomplish. The first goal is to compensate a victim for

losses he has suffered with respect to legally recognizable

6

interests. A second goal is to determine the relative

ability of the respective parties to bear the loss which

must necessarily fall upon one or the other and to shift it

=

accordingly. The final goal is to prevent future harms

and losses, while deterring accidents, behavior and conduct

thought to be socially unreasonable.8
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Under our present tort system, liability for
tortious conduct is based upon fault. A defendant cannot be
held liable for injuries or harm to another unless he was

9 Fault can be defined as tortious

legally at fault.
conduct which falls below accepted community standards of
behavior or which creates an unreasonable or unacceptable

10

risk of harm. Three general categories comprise the

area of tort law based upon differing degrees of fault:
intentional torts, negligence, and strict liability.11

The key element of an intentional tort is the
actor's intent. If the defendant does not have the
requisite intent, there can be no liability. Intent can be
defined as a desire to bring about direct results which the
law will not sanction. It extends beyond the direct results
desired to include those results which are substantially

12 The intentional

certain to follow from what is done.
torts consist of assault, battery, false imprisonment,
intentional infliction of emotional distress, trespass to
land, trespass to chattels and conversion.13

Negligence, the second category of tort law, is best
described as an action falling below an acknowledged
standard of care established by law for the protection of
others against unreasonable risk of harm that results in

injury to another person.14
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The third category of tort law is strict liability.
Under this category, 1liability will be imposed upon a
defendant regardless of his fault. Traditionally, strict
liability has been imposed for injuries resulting from
abnormally dangerous activities carried on by the defendant
such as blasting or the storage of dangerous substances, or
for injuries which result from wild animals owned by the

15

defendant. Recent developments have extended strict

liability to the products liability area.16

Nature of Tort Law and Public Policy

The nature of tort law, from its creation in the
common law to the present, has been portrayed as, "dynamic

in adjusting to the changing needs and mores of

wnl?7

society. Throughout the development of tort law,

courts have continually recognized that certain interests,

not previously protected by the law, are worthy of legal

18

protection. Bischoff characterizes torts as an area

which 1is continually redefining justifiable interference

19

with another or his property. Prosser has this to say

about tort law:

New and nameless torts are being recognized
constantly, and the progress of the common law is
marked by many cases of first impression, in which
the court has struck out boldly to create a new
cause of action, where none had been recognized
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before.... The law of torts is anything but
static, and the 1limits of its development are
never set. When it becomes clear that the
plaintiff's interests are entitled ¢to 1legal
protection, the mere fact that the claim is novel
will not of itself operate as a bar to the
remedy.20

Although the recognition of new torts is
characteristic of this area of law, it must be balanced
against the view of many courts and legal scholars that it
is not in society's best interest to remedy every wrong.21
Courts are thus faced with the decision of determining which
wrongs or injuries are in society's best interest to remedy.
Once an injury has been recognized legally and accorded an
appropriate remedy, tort law will expand and receive the new
area. 22

When considering society's best interest, courts and
legal scholars examine the prevailing public policy to
determine whether an injury should be protected. If a
plaintiff can show that he has suffered a wrong and that
public policy demands a remedy, courts will disregard the
absence of any precedent in the area and grant relief. This
will usually be based upon a sound principle of law which
can be found to govern directly or by analogy to another
area where an injury has been previously accorded legal

protection.23
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Public policy evolves as a reflection of social

24

expectations and societal values. Eventually, it

becomes written as a part of the case law handed down by

courts and the statutes passed by legislatures.25

Courts consider many factors to determine whether
public policy demands a remedy. They often balance
conflicting interests of individuals with the interests of

the community as a whole to achieve a desirable social

26

result. This balancing of interests has been referred

to by Prosser as "social engineering." Prosser explains:

...the law of torts is a battleground of social
theory. Its primary purpose, of course, is to
make a fair adjustment of the conflicting claims
of the litigating parties... The administration of
the law becomes a process of weighing the
interests for which the ©plaintiff demands
protection against the defendant's claim to
untrammeled freedom in the furtherance of his own
desires, together with the importance of those
desires themselves. When the interest of the
public is thrown into the scale and allowed to
swing the balance for or against the plaintiff,
the result is a form of 'social engineering' that
deliberately seeks to use the law as an instrument
to promote that ‘'greatest happiness of the
greatest number,' which by common consent is the
object of society.27
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Prosser 1lists four public policy factors which
affect a court's decision to provide a remedy for an injury.
One such factor is the interrelationship between public
policy and the doctrine of stare decisis. Under this
doctrine, a rule once laid down by a court will be followed
when similar fact situations arise until the court finds

28 Stare decisis has firm

good reason to depart from it.
support in policy considerations concerned with the
evenhanded application of the law which is essential both to
fair and efficient adjudication and to the guidance of
private conduct in reliance upon the 1aw.29

A second factor is the convenience of
administration. Courts by necessity must have the time to
ascertain the real facts of any case and to provide an

effective remedy.3°

Already congested with extensive case
loads, courts fear that fraudulent claims may be brought or
that a "flood of litigation"” may result if new injuries are

31

recognized which they are not prepared to handle. Some

human wrongs, according to Prosser, "do not lie within the
power of any judicial system to remedy."32

A third factor weighed by the courts is the relative
ability of the respective parties to bear the loss of the
injury. To determine whether an injury should be legally

protected, courts may decide to allocate the loss to the

party who is best able to bear it. This decision involves a



68

consideration of the capacity of the parties to either
absorb the cost or avoid it by passing it on to the public
or the consumer through rates, prices, taxes or
insurance.33

Two final factors which courts consider is the
prevention of future wrongs and punishment of the defendant.
Courts may recoghize that an injury needs legal protection
in order to prevent the occurrence of the harm in the
futur:e.34

The nature of tort law is dynamic in relationship to
the needs and mores of society. This flexibility which
involves the consideration of various public policy factors
in the formulation of judicial opinions is the essence of
tort law.

Negligence

One theory of tort 1law, negligence, is a good
example of the flexibility found in the law of torts. 1Its
acceptance came as a result of the recognition by courts
that injuries caused by another person's negligent conduct
need protection. A common jury instruction used by courts
to explain negligence is, "the failure to do something which
a reasonably prudent and careful person would do or the
doing of something which a reasonably prudent and careful
person would not do, under circumstances similar to those

n35

shown by the evidence. Negligence may therefore
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consist of either an act of commission, a positive action
done in violation of a duty, or an act of omission, a

36 In order for a

failure to act in violation of a duty.
negligence cause of action to be successful, a plaintiff
must plead and prove the following four basic elements:

1. Duty of Care - a duty recognized by the law

which a defendant owes to a plaintiff which
requires the defendant to conform his conduct
to a certain standard of conduct (care);

2. Breach of the Duty - failure of the defendant

to conform to the standard of conduct (care);

3. Causal Relation - a reasonably close causal

connection between the conduct of the
defendant and the plaintiff's injury;
4. Injury - the actual loss, injury or damage to

the interest of another.37

Duty of Care

In any negligence action, the plaintiff must.
initially prove that the defendant owed the plaintiff a duty
to use the care which a reasonable man would use under the
same or similar circumstances. If the defendant owes no
duty to the plaintiff, there can be no cause of action. The
duty owed in a negligence action is always the same: the

defendant must conform his actions to the legal standard of
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reasonable conduct in light of the apparent risk created by
his conduct.38

Duty arises from the relationship an individual has
with another which imposes a 1legal obligation for the

39

benefit of the other. Whether a duty is owed and

whether it should be legally recognized is a question of law

to be determined by the court:.40

A duty may arise from
either the common law or from statute. Under the common law
doctrine of stare decisis duties already recognized in
judicial opinions may be relied upon and carried forward in
future cases.41

When confronted with a new cause of action where no
duty has been previously recognized, courts weigh several
factors to determine whether or not an existing common law
duty could be adopted. Public policy and changing social
conditions may call for recognition of a duty in order to
protect a particular plaintiff. Courts may find a duty
where, in general, a reasonable man would recognize it and

agree that it exists.42

In addition, a duty may arise if
a special relationship exists between the parties. Under
most circumstances a person does not have a duty to take
affirmative action to protect another from a risk of harm
which the person did not create. However, a special
relationship between the parties may give rise to such a

duty. The doctor-patient relationship is an example of a
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special relationship recognized by the courts which gives

rise to a duty of care.43

As a general rule, courts will
only recognize that a defendant owes a duty to those people
who are foreseeably endangered by any risk created by the
defendant's conduct. This rule was established by Judge

Cardozo in the landmark case of Palsgraf v. Long Island
44

Railroad Co.

Many duties are also created by statute. These
statutes are designed to protect classes of persons and to
cover classes of acts. 1In determinin§ whether a statute was
designed to create a duty and whether a particular injured
party was intended to be a beneficiary of the duty created,
courts will deal with two issues. First, the court will
question whether the statute was designed to protect the
injured party. Second, the court will ask whether the
injury sustained was of the type that the statute was

designed to protect.45

Breach of Duty

If a plaintiff can convince the court that the
defendant owed him a duty, the plaintiff, must next prove
that the defendant breached this duty by failing to conform
his conduct to the standard of care which was required to be
utilized under the circumstances. The standard of care

traditionally used in a negligence cause of action is that
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.46

of the "reasonable man under similar circumstances. If

the defendant did not use the care which a reasonable man

would be expected to exercise, the duty is breached, and his

conduct is adjudged negligent.47

The standard of care to which a reasonable man would
be expected to conform his actions may arise from several
sources. The Restatement, Second, of Torts states that the
standard of care of a reasonable man may be:

1. established by a 1legislative enactment or
administrative regqulation which so provides,
or

2. adopted by the court from a legislative
enactment or an administrative regulation
which does not so provide, or

3. established by judicial decision, or

4. applied to the facts of the case by the trial
court or jury, if there is no such enactment,
regulation, or decision.48

If the standard of care required of a reasonable man
is set by state statute or administrative regulation, the

violation of either may be evidence of negligence, or

49

negligence per se. Negligence per se is the unexcused

violation of a statute which relieves the plaintiff from the

50

burden of proving duty and breach of duty. A court,

however, will not adopt the statute or regulation as the
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standard of care unless it finds that the statute or
regulation is exclusively directed to a specific purpose.
The Restatement, Second, of Torts states these purposes to
be:
1. to protect a class of persons which includes
the one whose interest is invaded, and
2. to protect the particular interest which is
invaded, and
3. to protect that interest against the kind of
harm which has resulted, and
4. to protect that interest against the
particular hazard from which the harm
results.51

Dooley explains the intention of the four
Restatement purposes as follows:

The court will not adopt the statute as the
standard of conduct, according to the Restatement,
when its purpose 'is found to be exclusively' to
protect the interests of the state, or when it
protects a class of persons, interests, or harms
other than the plaintiff's, ...or when it protects
against any other hazard than that from which the
harm resulted. The traditional rule provides that
a regulatory statute imposes only a duty owed to
the public as a whole and does not impose duties
owed to a particular individual upon which a tort
claim may be based.52

Causal Relationship

If a plaintiff can establish that a duty existed and

that this duty was breached he has proven that the
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defendant's conduct was negligent. Next, the plaintiff must
prove that there existed a causal relationship between the
defendant's negligent conduct and the injury or there can be

no liability.53

Causal relationship can be divided into
two elements, legal cause and proximate cause, both of which
must be proven by a plaintiff. Legal cause questions
whether the defendant's negligent conduct was in fact the

cause of the plaintiff's injury.54

In determining whether
the defendant's actions actually caused the injuries
sustained, courts use such tests as the "but-for" and
"substantial factor" tests. The but-for test requires proof
that the plaintiff's injury would not have occurred but for
the defendant's negligent conduct. This test is used when
there are no additional or intervening factors which could
have caused the plaintiff's injury.55

The substantial factor test is applicable when two
or more factors, including the defendant's negligent
conduct, occur to bring about the plaintiff's injury when
either operating alone would have been sufficient to produce
the injury. Under this test, the defendant will be held
liable if his actions by themselves were a substantial
factor in producing the injury.56

Once legal cause is established, the plaintiff must

prove that the defendant's actions were the proximate cause

of the 1injuries. Proximate cause seeks to 1limit the
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defendant's responsibility for the consequences of his

actions.

Prosser explains:

as a practical matter, legal responsibility must
be limited to those causes which are so closely
connected with the result and of such significance
that the law is justified in imposing liability...
this becomes essentially a question of whether the
policy of law will extend the responsibility for

the conduct to the consequences which have in fact
occurred.57

conduct was the proximate cause
courts have expressed a number

have based their decisions to preclude recovery. These

In determining whether

concerns are as follows:

1.
2.

The injury is too remote from the negligence;
The injury is out of proportion to the
culpability of the negligent party;

It is too highly extraordinary that the
negligence should have brought about the
harm;

The allowance of recovery would place too
unreasonable a burden on the negligent party;
The allowance of recovery would be too likely
to open the way for fraudulent claims; or,
The allowance of recovery would enter a field
that has no sensible or just stopping

point.58

the defendant's negligent
of the plaintiff's injury.,

of concerns on which they



76

Many courts use the foreseeability test as a test
for proximate cause. This test seeks to establish whether
an ordinarily prudent person should have foreseen that some
injury might occur from his conduct. If the injury would
have been foreseeable, proximate cause is met.59

The plaintiff in a negligence action has the burden
of proving the causation elements of legal cause and
proximate cause. He does not have to prove these beyond a
reasonable doubt, but he must introduce sufficient evidence
from which reasonable men could conclude that it was more

probable than not that the defendant's conduct caused the

injury.

Injury

Even if the plaintiff can prove the three elements
previously discussed, the defendant will escape liability
unless the plaintiff also proves that he suffered an injury
which is 1legally compensable. The forms of 1legally
compensable injuries most commonly recognized are actual
physical injury or loss to a person or actual damage to or

loss of property.60

The common law has traditionally
disfavored recognizing purely mental or psychological
injuries or threat of future injury because of the
difficulty of proving their existence or measuring their

extent. Courts have only recently recognized that
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wrongfully inflicted mental harm may be a 1legally
compensable injury in itself.61

The theory of negligence is concerned with the
relationship between individuals and the duty of care which
one owes to another. When one's negligent conduct results
in injuries to another because of a breach of the duty of

care, the law of negligence affords protection for injury.

Professional Malpractice

Professional malpractice is an area of law which has
developed based on a duty relationship between a
professional and an individual.62

"Malpractice®™ has been defined in Black's Law

Dictionary as:

Professional misconduct or unreasonable lack of
skill. It 1is any professional misconduct,
unreasonable lack of skill or fidelity in
professional or fiduciary duties, evil practice or
illegal or immoral conduct.63

The law of malpractice seeks to hold professionals

64

liable for their misconduct. Tracy states that:

the primary justification for allowing a
negligence action against a professional is that
the professional, by his occupation, holds himself
out as possessing certain skills and knowledge
and, as a result, people who utilize his services
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have a right to expect him to use that skill and
knowledge with some minimum degree of

competence.65

The Restatement, Second, of Torts states:

An actor undertaking to render services may
represent that he has superior skill or knowledge
beyond that common to his profession or trade. 1In
that event he incurs an obligation to the person
to whom he makes such a representation, to have,
and to exercise, the skill and knowledge which he
represents himself to have.66

It is the status of membership in a profession which
is a fundamental principle of the malpractice action. Two
factors distinguish a profession in the legal sense of the
term from other nonprofessional occupations. The first is a
continual exercise of intellectual judgment by the
professional. This exercise of judgment is predicated upon
high educational achievement and is relied upon by the
professional's clients. The second factor involves historic

67

social status. Traditionally, the "four learned

professions” have included doctors, lawyers, ministers and

68

teachers. Courts, however, have expanded professional

status to include other groups such as dentists,
pharmacists, architects, engineers, accountants and title

abstracters.69
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In addition to the status of membership in a
profession, a second fundamental principle of malpractice
law is the relationship of the professional to the

70 Professionals offer certain services to the

client.
public and hold themselves out as possessing certain skills,
ability and knowledge upon which the public may innocently
and reasonably rely. When injury occurs due to the
professional's negligent conduct, the professional can be
held liable to those injured persons with whom he has a
relationship and who have reasonably relied upon his
negligent actions to their detriment.71

A professional malpractice action may be brought
against a professional under either a contract or tort
theory. Recovery in contract is limited, however, to those
people who are in privity of contract with the professional,
or who are third-party beneficiaries of that contract.72
Generally, however, courts view malpractice from a tort law

perspective.73

Recovery for tort in malpractice may be
based on one or more of the following theories: traditional
negligence, negligence in the violation of a statute,

74 Because

misrepresentation or intentional tort.
educational malpractice founded on a tort theory of
traditional negligence forms the basis for this study, other

theories were not examined.
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Traditional negligence is the theory most often
pleaded in a malpractice cause of action. An individual who
claims to have suffered injury as a result of a
professional's neglient actions must plead and prove the
four elements of a negligence cause of action previously
discussed. A professional, however, is not held to the
standard of care of the reasonable man under similar
circumstances but is generally held to a higher standard of
care than the ordinary person.75

The professional standard of care is stated in the

Restatement, Second, of Torts:

Unless he represents that he has greater or less
skill or knowledge, one who undertakes to render
services in the practice of a profession or trade
is required to exercise the skill and knowledge
normally possessed by members of that profession
or trade in good standing in similar
circumstances.76

The legal standard of care by which a professional's
conduct will be judged may be derived from several sources,
one of which is general common law principles. Courts may
look to these principles to determine the professional
standard of care which then becomes embodied in their
decisions. Under the doctrine of stare decisis, courts will
continue to incorporate the professional standard of care

conceived in previous decisions.77
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In addition to the common law, the professional
community itself may set its own standards of care through
formal means such as the promulgation of rules by an
official organization of the profession. Standards may also
be set by the professional community through informal means
such as the customary practices of the profession in a local
community. Additionally, the professional himself may set
his own standard of care. In the course of his dealings
with a client, the individual professional can alter the
expectations of his client and thus the standard by which
the professional's success or failure will be judged.78

Once again, state statutes or administrative
regulations can set the standard of care for the
professional in the same manner as they set the standard by
which a reasonable man's actions are to be judged.79

In the malpractice action, professionals are held
liable for negligence in the performance of their work
because of their status as professionals. To date,
malpractice actions have been 1limited to specific’
professions. A consideration of the history of professional

malpractice reveals, however, that:

... 'professions' include an ever-increasing roster
of individual members ...the law must prepare to
adapt to greater numbers of occupational groups
demanding the special tort position accorded that
status.ao
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Educational Malpractice

With the arrival of educational malpractice claims,
the courts have been presented with the novel legal question

of whether to expand the area of tort law to include

complaints arising from the area of academic negligence.81

The courts have responded negatively to this question and
have refused to extend the umbrella of tort protection to

include educational malpractice basing their conclusion on

various public policy considerations.82

A cursory historical survey of education reveals
that the effectiveness of teachers has seldom been
challenged. The attitude toward teachers, teaching and
learning is summarized by Lynch:

Until the last half of the twentieth century the
school was an institution whose officers and
employees enjoyed, under the common law, the
freedom to treat pupils with a wide latitude of
discretion. Rarely challenged and even more
rarely checked in courts in the exercise of their
duties, the school resembled a primary grouping as
much as a secondary organization. The school
teachers and administrators, much 1like parents,
were assumed to protect the interests of children

even when it hurt the children.83

Students and parents, however, are beginning to

question the adequacy of the education being provided by the
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public schools. They are turning to the courts with the
view that malpractice actions are a recognized and
legitimate means of redressing grievances and injuries in
other professions, and therefore should also be applied to
professionals in the field of education.84

Educational malpractice as a cause of action has not
been recognized or defined by any court. 1Its existence is
recognized only in the literature generated by educational
and legal scholars as a result of the court actions brought
by students against their school districts, administrators
and teachers. A review of the educational malpractice cases
reveals that the students are claiming they have been
inadequately educated as a result of the failure of the
schools to teach them sufficiently, and to diagnose and
place them correctly in an appropriate school environment

85

based upon that assessment and classification. The

students in these actions are seeking to recover for the
loss of learning caused by the negligent teaching.86

A potential educational malpractice claim can be
framed in the language of a negligence cause of action. The
University of Pennsylvania Law Review states that the cause

of action would read as follows:

At the very least, the plaintiff's case would
involve establishing that the student's failure to
learn is a 'harm' cognizable in tort, and that the
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teacher had a duty to teach the student
non-negligently. Proximate cause is
self-evidently present under most interpretations
of the term. A student's failure to learn is
clearly among the foreseeable risks of a teacher's
poor <classroom methods, thus satisfying one
formulation of the term. Under the second major
interpretation, proximate cause exists because a
student's failure to learn is a direct consequence
of the teacher's incompetent teaching. [Citations
omitted.]87

Various court cases throughout the country have
confronted the issue of educational malpractice, but five
cases are of primary importance. The following five cases
have been selected and reviewed, because they cover the
parameters of this new area of law. From these cases, the
public policy factors used by courts to deny recognition of
this new cause of action have been derived. Based on the
analysis of the public policy factors, rejection standards
have been generated to which all future arguments must be

directed in order to become successful.

Case Analysis

Case One: Peter W. v. San Francisco Unified School District

The landmark case in the field of educational

malpractice is Peter W. v. San Francisco Unified School

District. The plaintiff was an 18-year-old male who
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graduated from a public high school operated by the
defendant school district. Throughout the 12 years the
plaintiff was enrolled in the defendant's schools, his
mother was continually reassured that he was performing at
or near grade level in the basic academic skill areas of
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