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ABSTRACT

INSTRUCTIONAL MALPRACTICE AND EDUCATOR LIABILITY:
A STUDY TO ANALYZE COURT DECISIONS TO DETERMINE
THE ADMINISTRATIVE AND/OR EDUCATIONAL TSSUES
OR PRACTICES WHICH LFAD TO LITIGATION

by

David William Michelson

Instructional malpractice is a recent phenomenon of the
last decade and is an issue with which educators must be
concerned for the proper implementation of curriculum. This
study focuses on instructional malpractice as a form of tort
liability. The purpose of this study is to analyze court
decisions to determine the administrative and/or educational
issues or practices which lead to litigation.

To provide a method of analyzing cases involving
instructional malpractice. research questions were devel-
oped. including the following aspects of such litigation:
general principles., legal concepts., similarities and dif-
ferences of litigation, conditions and behaviors leading to
instructional maloractice. educators' actions and failures
to act, court limitations. and future trends and develop-

ments.
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Following is a list. resulting from the analysis of
this study, of actions and inactions of educators leading to
instructional maloractice litigation:

1. failing to assess the intellectual capability
of a student:

2. promoting students through the system when
they are unable to read at an aporopriate
grade level:

. failing to diagnose reading disabilities:

3
4, general misdiagnoses and maldiaenoses:
5. failing to rediagnose:

6

. failing to appropriately deal with readine
disabilities:
7. not providing an adeauate program, thus aban-
doning (educationally) a student with special
needs:

8. failing to continue a prescribed program once
it has begun:

9. mnot placing special education students in max-
imum contact with regular students:

10. wusing improperly trained teachers. administra-
tors. or psvchologists.

This study was a comprehensive research of the current
state of instructional malpractice litigation. Continued
legal analysis is necessary to update the body of knowledge
in this area which is so critical to educators and school
curricula in general. Further research concerning the cur-
rent state of the Individual Educational Program (IEP) as

mandated by federal law P.L. 94-142 is also needed.
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Since litigation will continue concerning instructional
malpractice. analyzing issues and practices which lead to
litigation will assist educators in preventing expensive.
time-consuming. and often embarrassing court action. Pre-
venting instructional malpractice litigation will also
reserve money expended for attorneys and case research for

classroom use and the students for which it was intended.



DEDICATION

To mv wife Alison.
with whom 1 share this accomplishment.

my love and my life.

And to three precious children--
Robin. Rvan. and Stacy--

who make our life complete.



ACKNOWLEDGEMENTS

This research has been enriched by the advice and guid-
ance of many individuals. Directing this dissertation was
the former Dean of the College of Education. Dr. Keith
Goldhammer. T have the highest respect for Dr. Goldhammer
for his personal and professional integrity. He has chal-
lenged and directed the development of this research in a
manner exemplifving truly professional standards. I will be
forever grateful for his numerous competencies., without
which this study would not have occurred. Only through his
willineness to spend countless hours examining and guidine
the development of this research has this contribution been
possible. Dr. Goldhammer will remain an example of an edu-
cator I desire to emulate.

Director of my academic studies was Dr. Pegey
Riethmiller. Dr. Riethmiller provided support and encour-
agement from the first dav of my academic program. Her
expertise in curriculum is recognized by manv individuals
through this state. Over the past four vears. she not only
provided expertise in academic affairs. but served as coun-
selor. advisor. orofessor. and listener. Dr. Riethmiller
has challenged and led me in a manner which will serve as an
example of the finest professional relationship between a

professor and student. She was always willine and available



to meet and discuss the evervday difficulties of a graduate
student. She considers all concerns as genuine and impor-
tant and. as a result. served as a catalyvst in the resolu-
tion of many problems. 1 deeply appreciate her support and
encouragement.,

Other memhers of mv committee contributed to this
research and my overall academic program. Dr. Eldon
Nonnamaker especiallv provided a unigue perspective of edu-
cational systems. His expertise in school budgeting and
academic affairs has significantly increased by abilitv to
understand the critical area of school finance. Dr. Siemund
Nosow. professor of labor relations. also served as a member
of this committee. He has strengthened this research
throueh his guidance from a sociological perspective. His
thorough review and recommendations for this study are
gratefully appreciated. Dr. Nosow also served as an advisor
for studies in labor relations.

Three other individuals assisted in the development of
this dissertation. Mrs. Mary Jo Tormey. Legal Research
Librarian. was alwavs willing to assist in researchine case
law and other data. Her extra time in trackineg occasionallv
obscure references is an.example of the professionalism she
brings to the Michigan State University Library. Mr. Joe
Falzon., staff member with the National Educaticn Associa-
tion, offered much assistance with the original combuter

searches.



A debt of gratitude is also extended to Mrs. Dinah
Hall. teacher in Clare Public Schools, for her countless
hours in editing the final version of this document. She
served not only as an editor. but also as a teacher for this
writer. Her encouragement and patience are marks of a pro-
fessional and a friend.

To my late father. William Michelson. who taught me the
importance of setting goals. and to my mother, lLois
Michelson, who understood the importance of positive rein-
forcement, T owe gratitude for the opportunitv to attend
Michigan State University as an undergraduate, which pro-
vided a foundation for continued intellectual and emotional
growth., Others who contributed to my undergraduate educa-
tion include my grandparents. my sister Margaret Keating.
and my brother Dan. I will be forever grateful to friends
and family for their support and encouragement during those
crucial years.

A maior influence in the past vear have been mv father-
in-law and mother-in-law. Lee and Torraine Anger. They have
encouraged my participation in the education process and
contributed in ways too numerous to enumerate.

This accomplishment would not have been possible with-
out mv companion. friend. confidante. partner. and spouse.
Alison. She spent countless hours reading and correcting
drafts. typing notecards. offering advise and encouragement.
1 deeplv appreciate the hours she patiently listened and

turned "mv concerns'" into "our concerns'" when other



important familv pressures existed. Her encouragement and
faith in me were the inspiration to complete this study.

Our three children. Robin. Ryan. and Stacv. will somedav
understand their contribution and source of inspiration and
support. Their presence was enough incentive to continue
when doubts surfaced. T truly admire all of my family's
patience. involvement, and understandineg. This research was

in a large measure a family proiect.



TABLE OF CONTENTS

List of Figures x1i

CHAPTER I: STATEMENT OF THE PROBLEM 1
Background 1
Purpose of the Study ?
Significance of the Study 2
Value of the Study S
Research Ouestions 11

Primary Ouestions 11
Subsidiary Ouestions 11
Research Design 12
Conceptual Framework 12
Methodology 12
Delimitations 15
Limitations 15
Definitions of Terms 16
Summary 71

CHAPTER II: THE PRESENT STATUS OF THE ISSURE:

REVIFW OF THE LITERATURE 23
Introduction 22
Tort Liability in Education 24
Academic Negligence 2N
Professional Standards of Care 26
Legal Standards of Care 20
Fducator Accountability 42
Role of the Judiciary 53
Competency Standards Al
Summary A4

CHAPTER T1II: FINDINGS: LEGAL CONCEPTS 68
Introduction AR
Terms RO

Accountability AQ
Authority 70
Care 72
Proximate Cause 76
Competency 70

Curriculum Q2

vii



Diagnosis
Due Process
Funding
Immunity
In Loco Parentis
Liability
Neeligence
Property Rights
Potential Remedies
Testing

Summary

CHAPTER TV: FINDINGS: COURT DECISIONS RELATIVE
TO INSTRUCTIONAL MALPRACTICE

Introduction
Primarv Case Findings
Peter W. v. San Francisco Unified
School District
Background
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Educator Actions Cited
Legal Principles and/or Conceots
Donohue v. Copiague Union Free School
District
Background
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Educator Actions Cited
Legal Principles and/or Conceots
Daniel Hoffman v. Board of Education
of City of New York
Background
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Educator Actions Cited
Leeal Principles and/or Concepnts
J. Hunter v. Board of Education of
Montgomerv County
Background
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Legal Principles and/or Concepts

viii

R4
RA
Qg
an
04
9¢
og
101
102
105
107

108

108
1na

112
112
112

1123
114
117

110
110
120

121
122
124

127
127
129

120
130
131

122
132
1292

132
134



Snow v. State
Background
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Educator Actions Cited
Legal Principles and/or Concepts
Campbell v. Talledega County Board
of Education
Background
Remedies Petitioned
Arguments Presented. Denied, and/or
Sustained
Educator Actions Cited
Legal Principles and/or Concepts
D.S.W. v. Fairbanks North Star
Borough School District
Background
Remedies Petitioned
Arguments Presented, Denied. and/or
Sustained
Educator Actions Cited
Legal Principnles and/or Concepts
Loughran v. Flanders
Background
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Educator Actions Cited
Legal Principles and/or Conceots
Helm v. Professional Children's School
Background
Remedies Petitioned
Arguments Presented., Denied. and/or
Sustained
Educator Actions Cited
Legal Principnles and/or Concepts
Paladino v. Adelphi University
Backeground
Remedies Petitioned
Arguments Presented. Denied. and/or
Sustained
Educator Actions Cited
Legal Principles and/or Conceots
Torres v. Little Flower Children's Services
Background
Remedies Petitioned
Arguments Presented. Denied, and/or
Sustained
Educator Actions Cited
Legal Principles and/or Concenpts

ix

125
135
126

136
127
138

170
120
140

141
142
144

144
144
145

146
146
147
148
148
140

140
151
152
152
152
152

157
153
153
154
154
154

155
156
156
158
158
150

150
161
162



Debra P. v. D. Turlington
Backeround
Remedies Petitioned
Arguments Presented, Denied. and/or
Sustained
Educator Actions Cited
Legal Principles and/or Concepts
Summaryv

CHAPTER V: CONCLUSTONS AND RECOMMENDATIONS

Introduction
Methods of Research
Research Ouestions
Conclusions
General Principles Emereing from
Instructional Malpractice Suits
Conditions. Practices, Behaviors Fre-
auently Leading to Tnstructional
Malpractice Suits
Actions or Failures to Act Leading to
Instructional Malpractice Suits
Conceots and Legal Practices to Deal
with Instructional Malpractice
Vulnerable Conditions Teachers and
Administrators Can Control
Liability of Competencv Testing for
School Svystems
Future Developments in Response to
Instructional Malpractice Titigation
Summary and Recommendations

APPENDICES

BIBLIOGRAPHY

154
164
156
166
167
160
160
171
171
171
172
172

175

101
185
120
103
197
108
200

2708

256



2.1

LIST OF FIGURES

Prediction of malpractice suits

X1

25



Today. education is perhaps the most important function of
state and local governments. Comoulsory school attendance
laws and the great expenditures for education both
demonstrate our recognition of the importance of education to
our democratic society. 1Tt is required in the performance

of our most basic public responsibilities . . .

Todav it is a principal instrument in awakening the child to
cultural values, in preparing him for later professional

training. and in heloping him to adiust normallv to his

environment.

Brown v. RBoard of Education (1054)



CHAPTER I

STATEMENT OF THE PROBLEM

Background

Instructional malnractice is a recent phenomenon of the
last decade. As an issue with which educators must be con-
cerned for the proper implementation of curriculum. it is
the focus of this study. FEducational malpractice is divided
into three general categories: personal liabilitv and
injuries. special education, and instructional malpractice.

The first type of educational malpractice is personal
liability and iniury. Although educators are expected to
provide supervision to children during school hours. ensur-
ing the ahsence of injuries regardless of precautions is not
possible. Malpractice suits involvine personal liabilities
usually refer to charges bv a parent that a teacher was not
properlv supervising his/her child. Often. a teacher's
absence from the classroom is at issue., These cases concern

the leecal principle of in loco parentis. which was developed

in Gott v. Berea College (1913) where the court stated that

a school could make anv rule or regulation for the govern-
ment or betterment of their pupils that a parent could for
the same purpose. With this confirmation of authorityv

develops a corresponding responsibilitv to supervise



students. Violations of supervisory responsibilities are
the basis for parents' charees of maloractice in terms of
personal iniuries.

The second type of educational malpractice is in spec-
ial education. Malpractice charges in the area of special
education freauentlv involve charges that a student was not
provided the proper standard of care. These cases have
increased since the adoption of federal law P.L. 04-142 (see
Appendix C). which guarantees every student the right to an
"appropriate' education. P.L. 97-142 includes the following
obiective.

The fundamental element of P.L. 94-142 is the

right to a_free approoriate public education for

everv handicapped child who needs svecial helo.

As noted Congress 9tated that its purpose in

passing the law was '"to assure that all handi-

capped children have available to them . . . a

free appropriate (emphasis added) public education

whvch emphasizes special education and related
services designed to meet their uniaue needs . . .

The entire thrust of the law is based on the right
of all children, with no exceptions., to an educa-
tlon. Its intent is to give all children. includ-
ing the most severely handicapped. the learning
opportunities they need to achieve their potential
and become as self-sufficient as possible . . .

The paramount goal of the U.S. Congress in enact-
ing P.L. 94-142 was to make a free aopropriate
public education available to everv handicapped
child in the nation. The act reauired that an
appropriate education be available to all handi-
capped children aged 3 to 21 by Sepotember 1. 1980,
(Shrybman. 1082, »n. 14)

The third type of educational malpractice is instruc-
tional malpractice. Instructional malpractice includes

charges that the school svstem failed to train a student



properlv in the basics of instruction associated with a
diploma. 1TIn effect. school officials and teachers mayv he
charged with "maloractice'" because children fail to learn.
This concept. which will he called "instructional mal-
practice" (for this study). will significantly affect the
education orofession if litigation is successful. Both
administrators and teachers may be unwilling to test new
educational methods and practices. As with the medical pro-
fession, administrators may become more concerned with
charges of malpractice than implementing creative techniaues

in the curriculum.

Purpose of the Studv

The purpose of this studv is to analvze court decisions
to determine the administrative and/or educational issues or

practices which lead to litigation.

Significance of the Studv

This study of issues and practices in education. which
led to maloractice cases. will provide a basis for the eval-
uation of educational programs to determine the potential
liability in terms of instructional maloractice. This studv
will assist educators and boards of education in making cur-
ricular decisions which may avoid costly and unnecessarv
litigation. Litigation of this tvpe adversely affects the
school svstem and the professionals implementing educational
programs. Litigation affects them in terms of financial

penalties., personal and professional disfavor. and their



abilitv or willingness to provide a creative and innovative
curriculum.
Since the first maior instructional malpractice suit,

Peter W. v. San Francisco Unified School District (1976),

other cases have surfaced, and their numbers are increasine.
Medical malpractice suits and other forms of misreoresenta-
tion litigation have provided a model for plaintiffs to
pursue similar charges in the educational settine.

The importance of instructional maloractice is illus-
trated in a discussion of its effects on school districts.
including school operations. teachers. administrators. and
school boards. Financiallv. schools could incur heavy
penalties for successful malpractice suits. School board
members often will not personallv pay fines levied hv court
action. For example. in Michigan. boards of education mav
adopt resolutions holdine them personally harmless from
monetarv liahilitv. As a result. financial penalties for
instructional malpractice would be deducted from general
fund expenditures. which otherwise would be spvent on educa-
tional needs in the classroom. These financial penalties
could be sizable. 1In addition. both the teacher (individu-
ally) and the board (collectivelv) mav experience the burden
of purchasing expensive malpractice insurance.

The threat school districts could face regardine poten-
tial malpractice suits might result in a reluctance to adopnt
creative and innovative curricular designs. The teacher mav

likewise be forced to stifle creativitv due to a threat of



malpractice charges. Teachers might be forced to teach "to
the test." regardless of the educational needs of the child,
espvecially if competency standards become an umbrella of
protection for the school district.

Educationally. both teachers and administrators could
be forced to negate parental inout. At the present time.
parents often make the final decision concerning the promo-
tion of their child. Tn certain cases thev may also deter-
mine the curricular needs of their child. With the threat
of malpractice, administrators and teachers may be unable to
continue to provide parental input in decisions of promo-
tion. A test could be the sole determinant of promotion and

retention.

Value of the Study

Instructional malpractice is a new area of studv in the
field of educational law. Personal liability litigation has
been the most common suit of educational malpractice.
Special education forms of educational malpractice are
becoming more common with the adoption of P.L. 94-142,
Instructional malpractice was not considered until the case

of Peter W. v. San Francisco United School District in 1976,

The decade of the 1970s developed into a neriod of
increased litigation in the area of tort liabilitv. Fduca-
tors have not been immune from this phenomenon. School

officials find themselves in courts over various issues: as



a result. the legal budget is a substantial part of total
school expenditures.

At the same time. calls for "excellence in education"
permeate the educational community. Manv administrators.
K-12 teachers. and orofessors of higher education feel the
pressure to increase professional standards. The Nation at
Risk committee (1984), which was commissioned by President
Reagan. addressed many problems concerning standards among
students and educators. These two developments., excessive
expenditures and calls for excellence. brine successes in
instructional malpractice suits to the forefront of the edu-
cational profession.

Educators are concerned about the potential for litiga-
tion. Whether successful or not, litigation is viewed as a
negative influence on the nrofession. Because of this tvpe
of pressure, educators have been developing techniaues for
improving the curriculum and the general image (public per-
ception) of education. Avoiding instructional malpractice
litigation is an important part of this endeavor.

Pressured by recent demands for increased educational
excellence. manv legislators are considering adooting compe-
tencv standards which complicate the decision making process
for educators. These standards can impose obligations upon
school districts to meet established criteria prior to
awarding diplomas. Fven in states where these standards
have not been adooted. local school boards are taking the

initiative as a result of public reaction to The Nation at




Risk. An analysis of current trends in judicial opinions

concerning instructional malpractice should assist adminis-
trators and teachers in developine these standards.
Determining curriculum. personnel assignments. evaluation
techniques. examination procedures. and other basic educa-
tional responsibilities is affected by iudicial opinions of
instructional malpractice litigation.

Past studies of educational malpractice seem general
and include an overview of other types of tort liabhilitv,
such as supervision and personal iniuries' litigation. A

few of these include Educational Malpractice (Branson.

1981). Malpractice to Education: A Legal Studv (Silk.

1281). The Development of Law Concerning School District and

School Personal Liability in New Jersev (DiPatri. 1981).

Charting and Proiecting Medical. Legal. and Educational Mal-

practice Litigation Decided in the U.S. (Sepler. 1980).

This study will not repeat these findings bv overviewing
general aspects of instructional malpractice. Rather., it
will compare cases by focusing on iudicial opinions concern-
ing trends and practices which may lead to successful liti-
gation in terms of instructional malpractice. This delimi-
tation and the study of educational malporactice are
necessarv before '"performance standards'" can be developed to
prevent successful litigation and charges of malpractice.
Although some of the broader studies have orovided
operational definitions for instructional malpractice. this

research will assess trends in judicial oninions which may



lead to successful suits and hinder an educator's ability to
perform. A comprehensive studv to analyze major court
opinions of instructional malpractice based on the specific
criteria will also provide information for those adopting

"standards of care"

for professionals in educational insti-
tutions. These professional standards are not presentlyv
imposed on the teaching profession. The only area which
approaches setting standards is in legislation regardine
P.L. 94-142 which provides a process to adoot standards of
care. This studv will provide a basis for understanding
practices and trends which may lead to the adootion of such
generally accepted professional standards.

Contributions to the orofession will be threefold.
First, as a result of the research. this study will provide
an awareness of practices and trends which place educators
in positions of greater vulnerability in terms of instruc-
tional malpractice. Second, judicial opinions which may
impact the current develooments of competencv standards bv
state legislatures across the country will be analvzed.
Third. this analvsis will provide a basis for the develop-
ment of professional standards related to "duty of care."

Professionals in the field of education must become
aware of practices and trends which develoo from iudicial
obpinions in the area of educational malpractice. The trends
and practices which lead to vulnerabilitv in this area
cannot be based on opinions of administrators or teachers.

The trends must be understood on the basis of careful



obiective analyses of precedents evolving from actual opin-
ions and awards of the iudicial system. This understandine
is necessarv as tort law (instructional malpractice suits)
is a result of common law and not established from statutes.
An understanding of these trends and practices which place
educators in vulnerable positions mav prevent ignorance of
laws which apply to one's profession. Conversely. it mav
also prevent an overcautious reaction on the part of school
boards and administrators in developing curriculum on the
basis of unsubstantiated trends. T1f certain desirable crea-
tive practices in the curriculum are known to be exempot from
probable success in litigation. it would not. then. bhe

necessary to avoid them. An overcautious attitude in adopt-

e

neg curricular programs may simply be unnecessary.

Manv of these court opinions in educational malpractice
will address the second contribution of this study, i.e..
standards from which legislators mav develop competencv cri-
teria for students., teachers. certification reauirements, or
teacher education criteria. The data and conclusions
resulting from this study will orovide "preventive stan-

" for universities. state boards of education., and

dards
local educational acencies. Specific competencies through
evaluation plans or certification reauirements mav prevent
instructional malpractice litigation. Writers of these

standards may also desire to become aware of iudicial ooin-

ions. These standards, which are established from
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instructional malpractice litigation. will become the
resoonsibilities of educators in school districts.

The results of this analysis (third contribution) will
provide a basis for the development of professional stan-
dards for administrators and teachers. As a response to
public pressures for reform in education. some educational
institutions (and legislators) may consider the develooment
and adoption of professional standards. Teaching is one of
the few professions which does not have a recognizable and
enforceable '"code of ethics." Many believe that a '"code of
ethics" universallv accepted in K-12 education would enhance
the perceotion of the public (which finances education) con-
cerning educator competency. Regardless of one's opinion on
this subiect. data resulting from this studv are imperative
prior to the adootion of such professional standards.

In addition the above three contributions to the pro-
fession., this research will provide standards to iudge
future decisions in the area of instructional maloractice.
As suggested by Connors (1981), when successes in malprac-
tice charges become commonplace. a flood of litieation will
follow.

Competency-tvpe maluractlce suits seem to have the

potential for creating the most litigation in this

new tort area of education. Once the door ovpens.

an avalanche of litigation will orobablv ensue,

with founded as well as unfounded actions. Tf

everv pupil who fails to master all of the survi-

val skills of society should bring suit against

his (sic) school district and its teachers for

educational malpractice. the countrv's courtrooms
would be immediately overwhelmed. (p. 149"
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Consequently. a study of this type needs periodic review to
maintain a hody of literature which provides accurate data
for administrators and teachers regarding practices and

issues leading to vulnerability in malpractice litigation.

Research Ouestions

Primarv Ouestion

The central focus of this studv will be on the follow-
ing question. What are the educational issues or practices
which have led to litigation in instructional malpractice
suits and have established precedents which provide the

basis for future lawsuits?

Subsidiarv Ouestions

To arrive at data which will help answer the research
question. this studv will seek to determine answers to the
following auestions.

1. What general princioles have emerged in
instructional malpractice suits?

2. 1Is it possible from the review of cases to
define concepts and legal principles which
teachers and administrators should be aware of
to deal more effectively with the issues of
instructional malpractice?

3. 1TIs it possible to detect similarities and dif-
ferences in maior court opinions to which
iudges give credence and mav have implications
for future court decisions?

4. On the basis of the analvsis of legal cases.
is it possible to define conditions. orac-
tices. or behaviors which might have high
potential for resulting in instructional mal-
practice suits?
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5. What actions or failures to act on the part of
administgators and teachers have led to
instructional malpractice suits?

6. What conditions over which teachers and
administrators have some control tend.tg place
them in positions of greater vulnerability?

7. Do court decisions suegest some limitations.
caveats. or prescriptions for administrator
and teacher behaviors to remain cognizant of
the risk of instructional malpractice suits?

&, What cases should administrators and teachers
Qe aware of to be able to assess and make
judgments regarding malpractice?

O, On the basis of these trends. what future
developments are likely?

10. To what extent is competency testing or
another educational development creating a
potential liability for Michigan school dis-
tricts?

Research Design

Conceptual FTramework

This studv is prooosed as an analysis hased on standard
legal case studv methods modified through the use of prede-
termined evaluative criteria. The research is grounded in
techniques of legal research using case studies of iudicial
opinions regarding significant cases in educational mal-
practice. The nine subsidiary auestions formed the basis
for the criteria used in the analvsis. Based on these data.
conclusions were developed on the educational issues and/or

practices which lead to instructional malpractice.
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Methodologv

Malpractice in general includes a thorough review of
all recent malpractice litigation. i.e.. medical. educa-
tional, and orofessional. Other malpractice litigation is
developed around different concepts and practices which
often are not directly applicable to instructional malprac-
tice. However., principles of other types of malpractice
litigation form the basis for all professional instructional
malpractice suits. A standard library and computer search
was conducted to determine a list of secondary sources in
order to review the body of literature regarding educational
malpractice and maloractice in general. These sources

include Dissertation Abstracts. ERIC. and Law Information

(Lockheed-Dialoe Database). Law reviews were also selected
thrcugh numerous legal and educational indices. some of

these including l.aw Review Digest, Index to Legal Periodi-

cals, and Tndex to Periodical Articles Relating fto Law.

American Law Review. These secondary sources provided an

historical basis for all case citations.
A comprehensive legal search included use of the entire

Legal Reporting Svstem and other lecal reference sources.

All of these cases were analvzed and updated through the use

of Shepard's Law Review Citations. For each case. an analy-

sis through the use of a matrix was completed. The primarv
cases formed one axis of the matrix. and the other axis was

formed by the following criteria:
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1. background of case.

2. decision.

?, case references (citations in decision),

4. remedy,

S. arguments,

6. educator actions cited. and

7. 1leegal principles and/or concenpts.

The matrix provides data (horizontal axis of matrix) on
trends resulting from instructional malpractice litigation.
To analvze the data properly and satisfy the requirement of
reliabilitv., it was necessarv to sectionalize each decision
and oovinion based on the criterion measures. This provided
a method of comparing and contrasting similar decisions
among cases. For example. "administrators' actions cited"
as a criterion is extravolated from the opinion for each of
the cases as a method of analvzing data regarding onlv
administrators' actions. These data are used to determine
similarities and differences between cases and also to note
if any trends appear which establish precedents providing
the basis for future lawsuits.

The implications of these decisions for future litiga-
tion were analvzed through specific recommendations and dis-
cussions from iudicial opinions. These are listed in an
historical fashion to determine developbing trends. FExamin-
ing the applicable constitutions and/or statutes relatine to

instructional malpractice litieation was also necessarv.
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Delimitations

Instructional malpractice will be the only part of edu-
cational malpractice considered for this study. Educational
malpractice has developed to the extent that a study of the
term in general is too broad for proper analysis. Tn addi-
tion., the conceot of instructional malpractice is a rela-
tively new area in tort liabilityv which provides extensive
professional implications for educators. Distinguishing
instructional malpractice from other educational malpractice
litigation., such as that dealing with supervision and
injuries. is necessary since both belong under the same
general category (educational maloractice). Analvzine cur-
rent trends for competency standards and the resulting
liabilitv accommodate the purvoses of this studv.

Primary source research used was the National Reporting

Svstem as the body of data to bhe analyzed. This method is

used in all legal case studv research.

Limitations

The National Reporting Svstem and its attendant digest

system was the basis for data in this research: pending
cases were not included. However. a modified legal research
method was employed to temper this effect. The leeal

reference, Shepard's Citations. was utilized to uodate cur-

rent law and was a source of reference for all cases.
As iudges' opinions will be the basis for review. manv

areguments presented in briefs not onlv evade the court's
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summaryv but also elude a legal studv. Briefs do not become
part of the published court record and have limited value.

Briefs can be used to consider '"mew directions" to approach
arguments or repeating mistakes in presenting a future case.

Legal research and content analysis call for subiective
interoretation of data. Subjective analysis is inherent in
legal research and should not negate conclusions.

All data will be obtained from court decisions. There
is no reporting system for every court decision. so there is
no basis for discernine how many cases are dealt with on a
local level. Judeges predicate their research and decisions
on this same limitation. i.e.. relying on the reporting svs-

tem.

Definition of Terms

Following are terms of common use in discussions of
instructional malpractice.

Instructional malpractice involves charges that a

school system failed to instruct a student prooerly in the
basics of educational instruction which is associated with a

diploma. The term educational malpractice is usually

defined in two different manners. First, there are those
cases which are based on the FEducation for All Handicapped
Children Act (P,L. 94-142)., These cases are founded on
violations in the Act relating to concepts of an
"aoprooriate education." Thev may also relv on court

decisions which set standards in this area of tort
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liability. Second. are those cases which involve charges
that a student was not provided adequate instruction and as
a result cannot gain meaningful employment.

Standard of care (or duty of care) is the obligation to

provide an approoriate level of achievement for students.

In terms of supervision, elementarv teachers are responsihle
for a higher standard of care than high school teachers.
Standards of care reearding tort liability are determined bv
common law (judicial decisions).

Professional standards or codes of conduct are univer-

sally accepted by a governing bodv of the profession. Pro-
fessional standards referred to are those which are enforce-
able by a recognized licensing organization of the orofes-

sion,

Negligence is the omission to do something which a

reasonable person would do or the doing of something which a
reasonahle and prudent person would not do.

Malfeasance refers to the "commission of some act which

is positively unlawful" (Black's. 1968, p. 1109). Tt is the
uniust performance of an act and is broadlv defined to
include anv wrongful conduct which hinders the performance
of official duties.

Misfeasance is the improoer performance of an act which

is otherwise lawful. '"'Nonfeasance' means the omission of
an act which a person ought to do. 'Misfeasance' is the

improver doing of an act which a person might lawfully do.
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and 'malpractice' is the doing of an act which a person
ought not to do at all" (Black's, 19A8. p. 1151).

Tort is a private or civil wrong which is independent
of a contract. a violation of a duty imposed on an indivi-
dual through common law or other regulation. The violation
must be based on general law obligations as opposed to con-
tractual agreements.

Common law is that body of law which affects the entire

population. This body of law is derived from usages. cus-
toms. and iudgments of courts. Common law is related to the
government and security of persons and propertv.

Constitutional law is that which relies on the specific

provisions of the United States Constitution or federal
court decisions interpretine the Constitution. and is the
foundation of our government. A constitutional law is one
which is consistent with and not in violation of anv provi-
sion of the Constitution.

P.L. 94-142 legislaticn is statute 20 U.S.C. 1411-1420.

as amended by P.L. 94-142 (see Appendix C). The Education
for All Handicapped Children Act (EHA) as adooted bv Con-
gress sets forth guidelines for dealing with handicaopoed
children., The act was signed as law on November ?¢, 1075,
under the administration of President Gerald Ford. It
assures handicapped children of obtainineg a "free" and
"appropriate'" education.

The purpose of P.L. 94-142 is to make free and

appropriate education a fundamental right for all



handicapped children. These rights are intended to assure
fairness in evaluation with implementation through due oro-
cess hearings. Hearings under this legislation establish
standards through the development of an Individualized Edu-
cational Program (IEP). The teacher, parents. and child
(where appropriate) participate in this decision.

Stare decisis is a policy of the courts to confirm the

status auo, stand bv precedent. and not disturb a settled
point. Once a policy or principle has been given. the court
will sustain such policv if the facts are substantially the
same., The court may decide to alter such policy or decision
and is not bound to prior decisions. However. the reluc-
tance of courts to overturn prior decisions is documented by
relative consistency among court decisions.

Sovereign immunitv states that governmental agencies

are historically immune from tort liabilitv unless the
legislature specifically abrogates such responsibility. The
concepts emanate from England and the sovereign power of the
king/aqueen. As an absolute monarch. the kine/queen could
enforce his/her will. whether right or wrong. Later.
sovereign immunity continued as a privilege for the monarch
in view of his/her position. The concept was transferred to
America along with the English concept of common law. Everv
government has an inherent right to protect itself against
tort claims. Sovereign immunitv is addressed in the U.S.

Constitution through the llth Amendment which states,
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. . the judicial power of the United States

shall not be construed to extend to anv suvt in

law or equity. commenced or prosecuted against one

of the United States by Citizens of another State.

or by Citizens or Subjects of any Foreign State.
This amendment has been interpreted to prevent a suit
against a state by its own citizens., Federal courts can,
however. entertain suits to grant relief against a state. A
conflict often exists between the llth Amendment and the
l4th Amendment which allows citizens to sue states in cer-
tain situations. As with most constitutional rights. the
right of sovereign immunitv is relative and not absolute.

Precedent is a principle of law which has been declared
to serve as a rule for future guidance in a similar case.
This principle (or case) is used as an example for other

cases.

In loco parentis means "in place of the parent(s)."

Teachers and administrators must exercise an adequate
standard of care in place of parents during school time.
Reasonableness usuallv becomes the test in determinine
negligence under this doctrine.

Judicial restraint refers to the willingness or unwill-

ingness of a court to become involved in an issue presented
hv a plaintiff. A court mav choose to defer its decision
making process to other agencies. For examole. in issues
involving P.L. 94-142, the academic orogram is determined by
school officials. Tf a parent or student questions this
program through litigation. a court mav defer to the local

school svstem to conduct the appoeals process. 1In this
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manner. the court avoids judicial interference in matters
which should be preserved for local agencies. Judicial
restraint. therefore, is a decision by a court not to become
involved in matters best preserved for other (local)
agencies.

Judiciary refers to a svstem of courts of law.
Included in this concept are the definitions which result
from court decisions and develop standards. Conceots

resulting from court decisions are also a part of this term.

Summarx

The focus of this study is on instructional malprac-
tice. Tnstructional malpractice is an allegation against a
school district or an individual educator that he/she has
not provided an adequate (or appropriate) education. The
action or failure to act results in alleged harm to the
student in terms of his/her abilitv to find and retain
meaninegful employment after graduation.,

The purpose of this research is to analvze court deci-
sions to determine the administrative and/or educational
issues or practices which lead to litigation. The results
will provide a basis for educators to make decisions regard-
ing curriculum, personnel. and other critical decisions
which impact the schools.

A standard method of leeal research is modified for
this study by using specific criteria to evaluate primary

cases regarding instructional malpractice. A matrix usine
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these criteria will provide a method for comparing data
among cases. The matrix will also provide a method to
analvze future cases regarding instructional malpractice.
The central research auestion will be answered through the

results of the matrix and subsidiary questions.



CHAPTER TT

THE PRESENT STATUS OF THE TISSUE:
REVIEW OF THE LITERATURE

Introduction

The primary obiective of this chapter is to review
literature which is eermane to a studvy of instructional mal-
oractice. To satisfy this objective. the following subiects
will establish a foundation for analysis: (a) a backeground
review of tort liability in education. including accounta-
bilitv and responsibilitv standards. (h) a svnopsis of the
elements of negligence which place educators in a position
of liabilitv, f¢) a concise presentation of the concepts
"duty of care" and "standard of care'" in terms of their
applicabilitv to orofessional responsibilities. (d) a review
of considerations relating to competencv testing, (e) an
outline of iudicial restraint as related to liabilitv in
instruction, and (f) a summarv of the literature review.
These areas pertain to orofessional malpractice in egeneral
and evolve from concepts of tort liability. Sopecial empha-
sis will be given to negligence and standards of care. which
suggest svecial problems for those pursuing instructional
malpractice suits. Although the concepts discussed

throughout this literature review aoply to anv profession.

23
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the discussions are delimited to negligence in educational
instruction.

The techniaue exercised to implement this literature
review included a standard computer and manual search for
each of the following:

1. ERIC. Lockheed Dialog Information Retrieval
Service (LDIRS):

2. TINFOTRAC, Michigan State University:

3. Dissertation Abstracts International. Lockheed
Intormation Retrieval Service: and

4. Tabor Law. Lockheed Dialog Information
Retrieval System.

Although the review of literature for malpractice in
education as related to physical iniuries and lack of suver-
vision produced many references. a limited amount of perti-
nent materials was available on instructional malpractice.
However, law reviews summarizine primarv sources on this
topic complemented secondary sources where adequate material
was lackine. Primarv source reviews are found in Chapters

TIT and IV which amplifv findines.

Tort Liability in Education

Educational malpractice is a term which has been gain-
ing increased attention over the last few decades. Tt is.
however. only since 1975 that the trend appears to be
increasing at a rate which should concern all professionals
in the field of education. Sepler (1083) completed a studv
which charted medical. legal. and educational malpractice

litigation in the United States. He concluded that,
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"Educational malpractice litigation is acceleratine at a
rate of 457 everv five vears in all levels of state and
federal courts in the United States" (p. 18, Figure 2.1
illustrates the rapid rise oredicted in educational

malpractice suits.

19 00 10 20 30 40 . 50 60 70 80 90 2000

T I A 1 " L " d " 1 Y L bbbt ] Pa—
T * r‘,.o"" x1.2
State Litigation
100
10 Total Civil Cases J
1 THOUSAND —
-
40 -~
100-| Malpractice Cases :l e
—
| | —
x1.40
Medical —— /\ ,*-".
10— . K ., \‘ ;f \..‘ ./ B /
{ Legal 1= - y N __-""x140 !
1 J.—. Educational - — \
Figure 2.1

Figure ?2.1. Prediction of malpractice suits.

A tort is a civil wrong which does not result from a
contract breachment. Torts are negligent acts resulting
from a violation of a duty of care which is imposed on an

individual throuegh general law provisions. professional
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obligations or responsibilities, policies. or rules and

regulations. Tn Corpus Juris Secundum (C.J.S.. 1984), mal-

practice is defined broadly. incorporating aspects of

professional responsibilities as follows.

"Malpractice," sometimes called "malpraxis." is a

term of hroad significance. Tt is defined as any

orofessional misconduct or anv unreasonable lack

of skill fidelity in the performance or profes-

sional or fiduciary duties: illegal or immoral

conduct: improper or immoral conduct: misbehavior:

wrongdoing: evil., bad. objectionable: or wrong

practice: evil practices. acts, or doings: illeeal

or unethical practice: practice contrary to estab-

lished rules: contrary to rules. f(o. S4)

The professional services performed by a teacher or
administrator are not defined bv a standard. universallv
accepted code of ethics. Nor is there a generallv acceoted
standard of practice recognized throughout the profession.
Codes of ethics for educators are produced by individual
associations and local governing bodies but are not embraced
bv the profession—at-large (see Appendix A). Professional
services performed by educators result from a student-educa-
tor relationshin and follow the precedents set in other pro-
fessions., i.e.. medicine and law. The term malvnractice
indicates that there is a "breach of dutv'" by a person who
performs a professional service in this student-teacher
relationship which is similar to the physician-patient rela-
tionship found in the medical profession (Rogers v.

Horvath, 1975)., This relationship is defined broadly

(Seoler. 1981) as ". . . any professional misconduct or anv

unreasonable lack of skill or fidelitv in the performance of
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"

professional or fiduciary duties . . ." (p. 191). Malprac-
tice in relation to care has been defined as a failure of a
member of the medical profession to treat a case orofession-
ally.

An individual who is a member of the medical profession
maintains exvectations to provide services with a certain
”"

. . . degree of skills, care. and diligence exercised bv

members of the same profession" (Richard v. Doe. 10A4,

p. R79), Determining the approoriate degree of skill is
critical to the establishment of a professional standard.
Minimal levels of skill begin with accepotable standards
within the same field of study. These standards are often
limited to certain localities or regions. Factors such as
these. i.e.. geography and state of the art, would also
become considerations in determining a standard of care for
educators.

Educational malpractice is a tvpe of tort liability.
In education. three general classes of tort liability exist
(Connors. 1981), The first area concerns physical iniuries
and problems regarding improper supervision. Most instruc-—
tional malpractice cases share similar experiences to those
in the private sector. TIniuries resulting from accidents
which occur on school premises or perhaps during athletic
events provide numerous ooportunities for litigation.
Professional responsihilities relating to iniuries resulting

from lack of supervision evolve from the conceot of in loco



parentis. This was defined by the court in Richardson v.
Braham (1933) as follows:

. . . general education and control of pupils who
attend public schools are in the hands of school
boards, superintendents, principals, and teachers.
This control extends to health, proper surround-
ings. necessary discipline, promotion of morality
and other wholesome influences, while parental
authority is temporarily superseded.

In loco parentis, simply stated. means "in the place of

parents." Black's Law Dictionary (1968) defines in loco

parentis as, "In the place of a parent. instead of a parent:
charged, factitiously, with a parent's rights, duties, and
responsibilities" (p. R96). This concept is extremely
important to educators and exists even in states where it is
not specifically stipulated in the statutes (Connors, 1981).

As with most privileges or rights, a corresponding
responsibility exists. Although the concept of in loco
parentis gives the administrator authority over students,
there is a corresponding obligation to provide proper care
for them. This doctrine not only gives educators the right
to enforce regulations, i.e., through disciplinary techni-
ques. hut also provides a reciprocal obligation to apply
reasonable standards of supervision.

The second type of tort liability in education is
defamation of character, libel, slander, and privacy. Libel
is a legal term associated with a defamatory written state-
ment. Slander is a legal term which refers to the action of
an individual who defames or maligns the character of

another person (Strickland. Phillips, and Phillips. 1968,
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1976). The first is when a student or parent sues an educa-
tor for releasing private information. Often a case of this
nature evolves from the inability of a student to gain
emplovment as a result of comments found in the student's
files. The second instance occurs when an educator brines
suit against a former student or parent for disparaging
statements.

The third tvoe of tort liabilitv in education is "edu-
cational malporactice." Two forms of educational malpractice
prevail in school litigation (Connors. 1981)., First are
those cases relating to special education. often dependent
on federal law P.,L. 94-142. or other federal or state laws
or school policies. Cases of this type allege a violation
of federal special education laws in evaluation processes.
due process. inadeauate specialized proerams. or other such
issues /Shrvbman. 1982), Second are those litigious accusa-
tions which result from allegations of negligent instruc-
tional behavior. TInstructional malpractice controversies
embodv the indictment that the educational svstem. or indi-
viduals within the svstem, are resoonsible for deficient
instructional behavior resulting in personal harm.

Jerrv (1981) defined instructional maloractice in terms
of the harm which a student suffers. The harm he refers to
is the loss that is incurred by a student because he is
"prevented from learning as much as he would have learned"
fp. 1958Y, This tvpe of definition focuses on standards of

care as presented in Richardson v. Doe 71964), discussed




earlier. 1If one is to determine how much a student would
have learned, a comparison must be made with similar stu-
dents in similar educational conditions (as is necessaryv in
comparing professionals to determine a minimum degree of
care). This comparison becomes a difficult orohlem in
establishine harm for instructional malpractice cases.
Harris and Carter (1980) defined educational malpractice as
". . . improper, iniurious. or negligent instruction and/or

action which has a negative effect on a student's academic

standing . . ." (pp. 752-253),

Academic Negligence

Although a tort is a civil wrong, often hased on con-
siderations of public policy. which is not dependent on a
contract. it is a result of either intentional or uninten-
tional actions. '"Social norms have provided the basis for
legal precedent in the determination of that which is con-
sidered unacceptable or unreasonable conduct" (Alexander.
12R0). The bhasis for a tort is considered in three dif-
ferent categories: (a) charees of intentional interference.
(WY gtrict liabilitv. and (¢) negligence.

According to Alexander, the first cateeorv of tort,
intentional acts. are those which "result from an intended
act whether accompanied by enmitv., antagonism. malicious-
ness, or bv no more than a good-natured oractical ioke."
McCarthy (19R81) defined intentional acts as those torts

", . . committed with the desire to inflict harm. and



include assault. batterv. false imprisonment. trespass. and
defamation" (p. 167). Often staff personnel are not aware
of such broad definitions. The key determination of whether
or not a negligent act was intentional is the extent to
which an individual is aware of potential harm from the
result of certain deeds. Assault and batterv conform to
this category. Alexander appolied this concept of assault
and battery in education to corporal punishment as a disci-
plinary technique.

Although the courts generally give wide latitude to
educators in fulfilling their responsibilities. their
actions are not without limit. '"The teacher's prerogatives
are. of course, limited to the jurisdiction of the school
and are not unlimited" (p. 691), These limitations result
from state and local reeulations and the restrictions inher-

ent in defining the doctrine of in loco parentis. Often

educators are not aware of these limitations and are placed
in a position of egreater liahilitv.

Strict liability is an alleged civil wrong chareed to
an individual who mav be the closest in terms of responsi-
bility but mav not be accountable for the harm directlv.
Examples of this in school tort liahilitv would include a
princinal's liability in cases of laboratorv accidents.
industrial shoo injuries. and field trips.

Neglieence. the second strategv of tort. mav he the
most vulnerable area of legal liability for educators.

Tnstructional malpractice is based on the conceot of



negligence. As a form of liability, negligence differs from
intentional torts in that the harm is not anticipated. nor
is it intended (Black. 1968: Alexander. 19R0). Negligence
can also be extended to a third partv (e.e.. administrator)
~who allows individuals under his/her supervision to engage
in activities when he/she should have foreseen that his/her
incompetent action might invoke harm on another individual.

In the Pennsylvania Law Review (1976). the followine

descriotion of this extended liabilitv (to a third person)
for unintentional negligence was described.

It is negligence to permit a third person to . . .
engage in an activity which is under the control
of the actor. if the actor knows or should know
that the person intends or is likelv . . . to con-
duct himself (sic) in the activity in such a
manner as to create an unreasonahle risk of harm
to others. Under this standard, a school official
would be liable for hiring a teacher he (sic) knew
or should have known was incompetent or likely to
teach negligentlv. Adoption of the known or
should have known standard for school officials
would likely have the beneficial effect of closer
supervision of the classroom and the results pro-
duced in the classroom. fpo. 773}

Certain elements must be present for an educator to be
found guiltv of tort liahilitv. Fxtensive literature exists
on this subject and provides similar definitions. Alexander
(19R0) summarized the prereauisite necessarv for negligence.
He contended that a duty must be incumbent on the educator
and established before specific criteria are considered.
Providing that there was a failure to perform in compliance
with aporopriate standards of care is dependent on an esta-

blished dutv of care. TFollowing the establishment of duty
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and standards of care. a plaintiff must show that there
existed a "proximate cause or legal cause of the iniurv"

(p. 695), For iniurv to be present. a harm must be ascer-
tainable from specific educational standards. These four
criteria--dutvy of care. standard of care. cause. and iniurv-
~-reaooear throughout the literature as standards for
determining negligence.

The duty that one generally maintains when in a profes-
sional role exists because of an inherent professional-
client relationship. When an obligation of this nature is
established. the professional service must be performed in a
non-negligent manner.

Moreover. where a municipality assumes a dutv to a

particular person or class of persons. it must

verform that duty in a non-negligent manner. not-

withstanding that absent its voluntarv assumotion

of that duty, none would have otherwise existed.

As Chief Judge Cardozo succinctlv stated: 'the

hand once set to a task mav not alwavs be with-

drawn with impunity thouegh liabilitv would fajl if

it had never been aoplied at all." (Florence.

1978, p. 766)

Connors (1081) developed the ohligations of educators
to comply with this duty and to provide expected services
adequately. The author stated that there are generally
three tvoes of obligations. includine adequate supervision.
prover instruction. and proper maintenance of eauipment.

The first. adequate supervision. infers that a teacher

stands in loco parentis. When students are in school.

educators are expected to exercise the same standard of care
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as reasonably prudent parents would. The stringency of this
care depends on the situation involved.

The concept of in loco parents does seem to take on a

"one sided" view in the literature in favor. and in protec-
tion. of educators. Although educators are supposed to act
in place of parents. they seem to maintain a liabilitv of
supervision and often are prohibited from "normal"
disciplinary measures. Strickland (1976) considered this
relationship in which '"the teacher is not the parent and
courts do not give the same leeway to the educator (as
parents)" (p. 39). He stated that as a practical matter.
legal authorities, including school districts, will not nor-
mallv bring suit against teachers for corporal punishment.
The reason for this reluctance is that governmental agencies
do not focus on the problem of child abuse. Such cases are.
however, litigated hy parents on hehalf of their children.
When allegations of excessive corporal punishment are
initiated, courts have rendered decisions for both plaintiff
and defendant. Strickland (1976) noted this tendencv.

A federal district court has recentlv held that

the infliction of corporal punishment on a child

bv school authorities against the express wishes

of a parent is violative of a fundamental rieght of

parental libertv. Other courts. however, uohold

school authorities. School districts should and

would honor a parental request not to spank.

The United States Suoreme Court has affirmed a

United States District Court decision from North

Carolina which upheld the constitutionality of

reasonable corooral opunishment designed to main-

tain discipline in the schools. The court noted

that Fourteenth Amendment- libertv eenerallv pro-
tects the right of parents to restrict forms of
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discipline used upon their chtldren but that the

primarv state interest of maintaining order was an

1moortant and controlling countervailing consider-
ation that might iustifv reasonahle corporal

punishment. (p. 30)

Proper instruction. which relates to instructional mal-
practice. is the second obligation of an educator. Connors
(1981) stated that in this area there are two kinds of
negligence suits. The first is the failure of an educator
or educational svstem to provide proper "rudiments of read-
ing, writing, and arithmetic." Cases which relate to this
area of negligence will be analvzed in Chapters TII and TV,
The second occurs when proper instruction fails to provide a
safe environment. thus allowine unnecessarv iniuries.

Fducators are responsible to provide a safe environment
for students. Cases regarding the alleeation that a safe

environment was not provided involve the concept of

reasonable care (McCarthv. 1981: Fisher, 1981)., Accordinge

to these authors. a reasonable standard of care is expected
in situations which involve inherent dangers. Fducators are
not totally responsible for all accidents which occur as a
result of eauipment failure. Two examples were considered
by Fisher (1981). FEven though a bus driver in Louisiana
failed to fix a hole in the floor of a bus which resulted in
a student's iniury. he was not found liable. The students
had been warned of the danger. and a child deliheratelv
placed her foot in the hole which caused the iniurv. As a

result of this action. the student was held "contributorilv



" and the driver maintained no liability for the

negligent.
damage.

Tn a similar situation. a custodian left a chemical
closet unlocked, and. as a result. a student was iniured.
However. the student carelesslv experimented with the
chemicals which were stolen from the closet. '"Thus. if
students fail to exercise that degree of care usually
expected of their ace. knowledge. and experience. their
contributorv negligence might prevent or reduce recoveryv
from a negligent teacher" (p. 73),

Failure to provide instruction in basic skills is the
essence of the term "instructional malpractice'" used in this
studv. This type of negligence is similar to other forms of
maloractice. According to Collingsworth (1982), "Unlike
other new causes of action such as intentional infliction of
emotional distress. educational malpractice is not conceptu-

ally different from other well-recognized forms of malprac-

tice" (p. 485),

Professional Standards of Care

Whether educators should be reauired to provide a
standard of care which is enforceahle through the legal svs-
tem is a topic of considerable debate. 1In addition. there
remains disagreement concerning the oroorietv of awardine
damages to a plaintiff in the form of remedial instruction
or monetarv compensation. Tn an analysis of negligence in

education. the authors proposed that the courts should
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consider accountabilitv standards to prevent incompetent
teachers form entering the profession (Pennsvlvania. 1976),
They did caution that easv access to the courts for
malpractice in education "mav also discourage people from
becoming teachers'" (p. 579). Financial considerations might
become another consideration for a new teacher. '"Although
the availahility of malpractice insurance may substantially
eliminate fear of financial responsibility, it would not
eliminate the 'chilling effect' on entrv" (p. 57°),

Future analvses should consider the effects of such
litigation on the profession. Tn the medical profession.
excessive litigation seems to have maior effects. High
costs are passed on the customer (patient)., resulting in
discrimination for those who cannot afford medical care.
Some physicians are discouraced from entering specific areas
of medical practice. i.e.. obstetrics. because of high costs
for malpractice insurance. If these effects were also
experienced in education. the taxpaver would hear the cost
of successful litigation. as the patient does in the medical
profession. This trend could be experienced in education
especially in areas which place educators in positions of
greater liabilitv. Some of these areas are shoo. phvsical
education. and science. These areas are alreadv in a crisis
situation in terms of staffing. Tf professionals are not
discouraged from entering the profession. thev mayv be
reluctant to practice experimental technigues which lead to

educational proeress.
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Clear 1983) commented on the reciorocal obligation of
educators to provide an approoriate education for students
legally reauired to attend school. Students who pass all
the criteria develooed bv a school system to obtain a
diploma should expect that the content reauired for obtain-
ing that dioloma will provide them with basic skills neces-
sarv to compete in societv. Clear stated that this expecta-
tion of an appropriate education is directed at the institu-
tion and system rather than individual teachers or adminis-
trators. Graduation criteria will be assessed regarding
their validity in achieving minimal competency in basic
skills, By directing this responsibility toward the svstem
rather than individuals. and orograms.

This leads directly awav from a plaintiff ulti-

mately asking a court to rule on the validity of a

particular professor's decisions fwhich courts are

verv reluctant to do) and into the more iustifi-

able realm of asking a court to determine whether

a particular program of studies met all known

standards for completeness. recency. and scienti-

fic validity. (p. 20)

Masner (1982) noted the necessitv of allowing parents
and students proper redress through monetarv compensation in
order to oreserve their statutorv rights. These libertv

interests as well as the "independent rights" of students

(recognized in other suits, i.e.. Tinker v. Des Moines

Tndependent School District. do not have much value in

actual awards or as a deterrent if there remains no
compensation for the harm. '"The recognition of a substan-

tive due process right to education. and a cause of action
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for educational malpractice. would give parents and students
an opportunitvy to seek compensation in court when the public
schools fail" (p. 579).

This obligatorv nature placed on the educator develops
a "contract theorv" of recovery and thus a duty of care.
Funston (1981) illustrated the possibility of developine the
argument that the student was a third party beneficiary of a
contract, First, the contract between the educator and the
school district implied a guarantee of competent instruc-
tion. Second was the implied contract between the student
and the school district. A district is responsible for ade-
aquate education since a student is without choice regarding
attendance (state constitution)., The