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ABSTRACT

INSTRUCTIONAL MALPRACTICE AND EDUCATOR LIABILITY:

A STUDY TO ANALYZE COURT DECISIONS TO DETERMINE

THE ADMINISTRATIVE AND/OR EDUCATIONAL ISSUES

OR PRACTICES WHICH LEAD TO LITIGATION

by

David William Michelson

Instructional malpractice is a recent phenomenon Of the

last decade and is an issue with which educators must be

concerned for the proper implementation Of curriculum. This

study focuses on instructional malpractice as a form of tort

liability. The purpose of this study is to analyze court

decisions to determine the administrative and/or educational

issues or practices which lead to litigation.

To provide a method of analyzing cases involving

instructional malpractice. research questions were devel-

oped. including the following aspects of such litigation:

general principles. legal concepts. Similarities and dif-

ferences of litigation, conditions and behaviors leading to

instructional malpractice. educators' actions and failures

to act. court limitations. and future trends and deveIOp-

ments.
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Following is a list. resulting from the analysis of

this study, of actions and inactions of educators leading to

instructional malpractice litigation:

1. failing to assess the intellectual capability

of a student:

2. promoting students through the system when

they are unable to read at an appropriate

grade level:

. failing to diagnose reading disabilities:3

4. general misdiagnoses and maldiagnoses:

S. failing to rediagnose:

6 . failing to appropriately deal with reading

disabilities:

7. not providing an adequate program, thus aban-

doning (educationally) a student with Special

needs:

9. failing to continue a prescribed program once

It has begun:

9. not placing Special education students in max-

Imum contact with regular students:

10. using improperly trained teachers. administra-

tors. or psychologists.

This study was a comprehensive research of the current

state of instructional malpractice litigation. Continued

legal analysis is necessary to update the body of knowledge

in this area which is SO critical to educators and school

curricula in general. Further research concerning the cur-

rent state Of the Individual Educational Program (IE?) as

mandated by federal law P.L. 94-142 is also needed.
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Since litigation will continue concerning instructional

malpractice. analyzing issues and practices which lead to

litigation will assist educators in preventing expensive.

time-consuming. and often embarrassing court action. Pre-

venting instructional malpractice litigation will also

reserve money expended for attorneys and case research for

classroom use and the students for which it was intended.
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Today. education is perhaps the most important function of

state and local governments. Compulsory school attendance

laws and the great expenditures for education both

demonstrate our recognition of the importance of education to

our democratic society. It is required in the performance

of our most basic public responsibilities . . .

Today it is a principal instrument in awakening the child to

cultural values, in preparing him for later professional

training. and in helping him to adiust normally to his

environment.

Brown v. Board of Education (1054‘



CHAPTER I

STATEMENT OF THE PROBLEM

Background
 

Instructional malpractice is a recent phenomenon of the

last decade. As an issue with which educators must be con-

cerned for the prOper implementation of curriculum. it is

the focus of this study. Educational malpractice is divided

into three general categories: personal liability and

injuries. special education, and instructional malpractice.

The first type of educational malpractice is personal

liability and iniury. Although educators are expected to

provide supervision to children during school hours. ensur-

ing the absence of injuries regardless of precautions is not

possible. Malpractice suits involving personal liabilities

usually refer to charges by a parent that a teacher was not

properly supervising his/her child. Often. a teacher's

absence from the classroom is at issue. These cases concern

the legal principle of in loco parentis. which was developed
 

in Gott v. Berea College (19131 where the court stated that

a school could make any rule or regulation for the govern-

ment or betterment of their pupils that a parent could for

the same purpose. With this confirmation of authority

develops a corresponding responsibility to supervise



students. Violations of supervisory reSponsibilitieS are

the basis for parents' charges of malpractice in terms of

personal iniuries.

The second type of educational malpractice is in spec-

ial education. Malpractice charges in the area of special

education frequently involve charges that a student was not

provided the proper standard of care. These cases have

increased since the adoption of federal law P.L. o4-142 (see

Appendix C). which guarantees every student the right to an

"appropriate" education. P.L. 97-142 includes the following

objective.

The fundamental element of P.L. 94-142 is the

right to a free appropriate public edugation for

every handicapped child who needs spec1a1 help.

AS noted. Congress stated that its purpose In

passing the law was "to assure that all handi-

capped children have available to them . . . a

free apprOprIate (emphaSIS addedl DUbllC education

which emphasizes special education and related

serVIces deSIgned to meet their unique needs . . .

 

The entire thrust of the law is based on the right

of all children, with no exceptions. to an educa-

tion. Its intent is to give all children. includ-

ing the most severely handicapped. the learning

opportunities they need to achieve their potential

and become as self-sufficient as possible . . .

The paramount goal of the U.S. Congress in enact-

ing P.L. 94-142 was to make a free appropriate

public education available to every handicapped

child in the nation. The act required that an

appropriate education be available to all handi-

capped children aged 3 to 21 by September 1. 1°80.

(Shrybman. 1°82. p. 141

The third type of educational malpractice is instruc-

tional malpractice. Instructional malpractice includes

charges that the school system failed to train a student



properly in the basics of instruction associated with a

diploma. In effect. school officials and teachers may be

charged with "malpractice" because children fail to learn.

This concept. which will be called "instructional mal-

practice" (for this study). will significantly affect the

education profession if litigation is successful. Both

administrators and teachers may be unwilling to test new

educational methods and practices. As with the medical pro-

fession. administrators may become more concerned with

charges of malpractice than implementing creative techniques

in the curriculum.

Purpose of the Study
 

The purpose of this study is to analyze court decisions

to determine the administrative and/or educational issues or

practices which lead to litigation.

Significance of the Study
 

This study of issues and practices in education. which

led to malpractice cases. will provide a basis for the eval-

uation of educational programs to determine the potential

liability in terms of instructional malpractice. This study

will assist educators and boards of education in making cur-

ricular decisions which may avoid costly and unnecessary

litigation. Litigation of this type adversely affects the

school system and the professionals implementing educational

programs. Litigation affects them in terms of financial

penalties. personal and professional disfavor. and their



ability or willingness to provide a creative and innovative

curriculum.

Since the first major instructional malpractice suit.

Peter W. v. San Francisco Unified School District (1976‘.
 

other cases have surfaced. and their numbers are increasing.

Medical malpractice suits and other forms of misrepresenta-

tion litigation have provided a model for plaintiffs to

pursue similar charges in the educational setting.

The importance of instructional malpractice is illus-

trated in a discussion of its effects on school districts.

including school operations. teachers. administrators. and

school boards. Financially, schools could incur heavy

penalties for successful malpractice Suits. School board

members often will not personally pay fines levied by court

action. For example. in Michigan. boards of education may

adopt resolutions holding them personally harmless from

monetary liability. As a result. financial penalties for

instructional malpractice would be deducted from general

fund expenditures. which otherwise would be spent on educa-

tional needs in the classroom. These financial penalties

could be sizable. In addition. both the teacher (individu-

allyl and the board (collectively) may experience the burden

of purchasing expensive malpractice insurance.

The threat school districts could face regarding poten-

tial malpractice suits might result in a reluctance to adopt

creative and innovative curricular designs. The teacher may

likewise be forced to stifle creativity due to a threat of



malpractice charges. Teachers might be forced to teach "to

the test." regardless of the educational needs of the child,

especially if competency standards become an umbrella of

protection for the school district.

Educationally. both teachers and administrators could

be forced to negate parental input. At the present time.

parents often make the final decision concerning the promo-

tion of their child. In certain cases they may also deter-

mine the curricular needs of their child. With the threat

of malpractice, administrators and teachers may be unable to

continue to provide parental input in decisions of promo—

tion. A test could be the sole determinant of promotion and

retention.

Value of the Study
 

Instructional malpractice is a new area of study in the

field of educational law. Personal liability litigation has

been the most common suit of educational malpractice.

Special education forms of educational malpractice are

becoming more common with the adoption of P.L. 94-142.

Instructional malpractice was not considered until the case

of Peter W. v. San Francisco United School District in 1°76.

The decade of the 19703 developed into a period of

increased litigation in the area of tort liability. Educa-

tors have not been immune from this phenomenon. School

officials find themselves in courts over various issues: as



a result. the legal budget is a substantial part of total

school expenditures.

At the same time. calls for "excellence in education"

permeate the educational community. Many administrators.

K-12 teachers. and professors of higher education feel the

pressure to increase professional standards. The Nation at
 

3133 committee (1984), which was commissioned by President

Reagan. addressed many problems concerning standards among

students and educators. These two developments. excessive

expenditures and calls for excellence. bring successes in

instructional malpractice suits to the forefront of the edu-

cational profession.

Educators are concerned about the potential for litiga-

tion. Whether successful or not. litigation is viewed as a

negative influence on the profession. Because of this type

of pressure, educators have been developing techniques for

improving the curriculum and the general image (public per-

ception) of education. Avoiding instructional malpractice

litigation is an important part of this endeavor.

Pressured by recent demands for increased educational

excellence. many legislators are considering adODting compe-

tency standards which complicate the decision making process

for educators. These standards can impose obligations upon

school districts to meet established criteria prior to

awarding diplomas. Even in states where these standards

have not been adopted. local school boards are taking the

initiative as a result of public reaction to The Nation at
 



Risk. An analysis of current trends in judicial opinions
 

concerning instructional malpractice should assist adminis-

trators and teachers in developing these standards.

Determining curriculum. personnel assignments. evaluation

techniques. examination procedures. and other basic educa-

tional responsibilities is affected by judicial opinions of

instructional malpractice litigation.

Past studies of educational malpractice seem general

and include an overview of other types of tort liability.

such as supervision and personal injuries' litigation. A

few of these include Educational Malpractice (Branson.

19811. Malpractice to Education: A Legal Study (Silk.

19911. The Development of Law Concerning School District and

School Personal Liability in New Jersey (DiPatri. 19811.

Charting and Projecting Medical. Legal. and Educational Mal-

practice Litigation Decided in the U.S. (Sepler. 1980).

This study will not repeat these findings by overviewing

general aspects of instructional malpractice. Rather. it

will compare cases by focusing on judicial Opinions concern-

ing trends and practices which may lead to successful liti-

gation in terms of instructional malpractice. This delimi-

tation and the study of educational malpractice are

necessary before "performance standards" can be developed to

prevent successful litigation and charges of malpractice.

Although some of the broader studies have provided

Operational definitions for instructional malpractice. this

research will assess trends in judicial opinions which may



lead to successful suits and hinder an educator's ability to

perform. A comprehensive study to analyze major court

Opinions of instructional malpractice based on the Specific

criteria will also provide information for those adopting

' for professionals in educational insti-"standards of care'

tutions. These professional standards are not presently

imposed on the teaching profession. The only area which

approaches setting standards is in legislation regarding

P.L. 94-14? which provides a process to adopt standards of

care. This study will provide a basis for understanding

practices and trends which may lead to the adoption of such

generally accepted professional standards.

Contributions to the profession will be threefold.

First. as a result of the research. this study will provide

an awareness of practices and trends which place educators

in positions of greater vulnerability in terms of instruc-

tional malpractice. Second, judicial Opinions which may

impact the current developments of competency standards by

state legislatures across the country will be analyzed.

Third. this analysis will provide a basis for the develop-

ment of professional standards related to "duty of care."

Professionals in the field Of education must become

aware Of practices and trends which develop from judicial

Opinions in the area of educational malpractice. The trends

and practices which lead to vulnerability in this area

cannot be based on opinions of administrators or teachers.

The trends must be understood on the basis of careful



objective analyses of precedents evolving from actual opin-

ions and awards of the judicial system. This understanding

is necessary as tort law (instructional malpractice suits)

is a result of common law and not established from Statutes.

An understanding of these trends and practices which place

educators in vulnerable positions may prevent ignorance of

laws which apply to one's profession. Conversely. it may

also prevent an overcautious reaction on the part of school

boards and administrators in deveIOping curriculum on the

basis of unsubstantiated trends. If certain desirable crea-

tive practices in the curriculum are known to be exempt from

probable success in litigation. it would not. then. be

necessary to avoid them. An overcautious attitude in adOpt-

l
-
l
o

ng curricular programs may simply be unnecessary.

Many Of these court Opinions in educational malpractice

will address the second contribution of this study, i.e..

standards from which legislators may develop competency cri-

teria for students. teachers. certification requirements. or

teacher education criteria. The data and conclusions

resulting from this study will provide "preventive stan-

dards" for universities. state boards of education. and

local educational agencies. Specific competencies through

evaluation plans or certification requirements may prevent

instructional malpractice litigation. Writers of these

standards may also desire to become aware of judicial Opin-

ions. These standards, which are established from
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instructional malpractice litigation. will become the

responsibilities of educators in school districts.

The results of this analysis (third contribution) will

provide a basis for the development Of professional stan-

dards for administrators and teachers. As a response to

public pressures for reform in education. some educational

institutions (and legislators) may consider the development

and adoption of professional Standards. Teaching is one of

the few professions which does not have a recognizable and

enforceable "code of ethics." Many believe that a "code of

ethics" universally accepted in K-12 education would enhance

the perception of the public (which finances education) con-

cerning educator competency. Regardless of one's Opinion on

this subject. data resulting from this study are imperative

prior to the adoption of such professional standards.

In addition the above three contributions to the pro-

fession. this research will provide standards to judge

future decisions in the area of instructional malpractice.

As suggested by Connors (1°81). when successes in malprac-

tice charges become commonplace. a flood of litigation will

follow.

Competency-type malpractice suits seem to have the

potential for creating the most litigation in this

new tort area of education. Once the door Opens.

an avalanche of litigation will probably ensue.

with founded as well as unfounded actions. If

every pupil who fails to master all of the survi-

val Skills of society should bring suit against

his (Sic) school district and its teachers for

educational malpractice. the country's courtrooms

would be immediately overwhelmed. (p. 149)



11

Consequently. a study Of this type needs periodic review to

maintain a body Of literature which provides accurate data

for administrators and teachers regarding practices and

issues leading to vulnerability in malpractice litigation.

Research Ouestions
 

Primary Question

The central focus of this study will be on the follow-

ing question. What are the educational issues or practices

which have led to litigation in instructional malpractice

suits and have established precedents which provide the

basis for future lawsuits?

Subsidiary Questions

To arrive at data which will help answer the research

question. this study will seek to determine answers to the

following questions.

1. What general principles have emerged in

Instructlonal malpractice su1ts?

2. Is it possible from the review of cases to

define concepts and legal princi les which

teachers and administrators Shou d be aware of

to deal more effectively with the issues of

instructional malpractice?

3. IS it possible to detect similarities and dif-

ferences in major court Opinions to which

judges give credence and may have implications

for future court decisions?

4. On the basis of the analysis of legal cases.

is it possible to define conditions. prac-

tices. or behaviors which might have high

potential for resulting in instructional mal—

practice suits?
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5. What actions or failures to act on the part of

administrators and teachers have led to

instructional malpractice suits?

6. What conditions over which teachers and

administrators have some control tend to place

them in positions of greater vulnerability?

7. Do court decisions suggest some limitations.

caveats. or prescriptions for administrator

and teacher behaviors to remain cognizant Of

the risk of instructional malpractice suits?

S. What cases Should administrators and teachers

be aware of to be able to assess and make

judgments regarding malpractice?

0. On the basis of these trends. what future

developments are likely?

10. To what extent is competency testing or

another educational development creating a

potential liability for Michigan school dis-

tricts?

Research Design
 

Conceptual Framework
 

This study is proposed as an analysis based on standard

legal case study methods modified through the use Of prede-

termined evaluative criteria. The research is grounded in

techniques of legal research using case studies of judicial

Opinions regarding significant cases in educational mal-

practice. The nine subsidiary questions formed the basis

for the criteria used in the analysis. Based on these data.

conclusions were developed on the educational issues and/or

practices which lead to instructional malpractice.
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Methodology

Malpractice in general includes a thorough review of

all recent malpractice litigation. i.e.. medical. educa-

tional. and professional. Other malpractice litigation is

developed around different concepts and practices which

Often are not directly applicable to instructional malprac-

tice. However. principles of other types of malpractice

litigation form the basis for all professional instructional

malpractice suits. A standard library and computer search

was conducted to determine a list of secondary sources in

order to review the body of literature regarding educational

malpractice and malpractice in general. These sources

include Dissertation Abstracts. ERIC. and Law Information
 

(Lockheed-Dialog Database). Law reviews were also selected

through numerous legal and educational indices. some of

these including Law Review Digest. Index to Legal Periodi-
  

cals, and Index to Periodical Articles Relating to Law.

American Law Review. These secondary sources provided an
 

historical basis for all case citations.

A comprehensive legal search included use of the entire

Legal Reporting System and other legal reference sources.

All of these cases were analyzed and updated through the use

of Shepard's Law Review Citations. For each case. an analy-

sis through the use Of a matrix was completed. The primary

cases formed one axis of the matrix. and the other axis was

formed by the following criteria:
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1. background of case.

2. decision.

B. case references (citations in decision).

4. remedy,

5. arguments.

6. educator actions cited. and

7. legal principles and/or concepts.

The matrix provides data (horizontal axis of matrix) on

trends resulting from instructional malpractice litigation.

To analyze the data properly and satisfy the requirement of

reliability. it was necessary to sectionalize each decision

and opinion based on the criterion measures. This provided

a method of comparing and contrasting similar decisions

among cases. For example. "administrators' actions cited"

as a criterion is extrapolated from the Opinion for each of

the cases as a method of analyzing data regarding only

administrators' actions. These data are used to determine

similarities and differences between cases and also to note

if any trends appear which establish precedents providing

the basis for future lawsuits.

The implications of these decisions for future litiga-

tion were analyzed through Specific recommendations and dis-

cussions from judicial Opinions. These are listed in an

historical fashion to determine develOping trends. Examin-

ing the applicable constitutions and/or statutes relating to

instructional malpractice litigation was also necessary.
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Delimitations

Instructional malpractice will be the only part of edu-

cational malpractice considered for this study. Educational

malpractice has developed to the extent that a study of the

term in general is too broad for proper analysis. In addi-

tion. the concept Of instructional malpractice is a rela-

tively new area in tort liability which provides extensive

professional implications for educators. Distinguishing

instructional malpractice from other educational malpractice

litigation. such as that dealing with supervision and

injuries. is necessary Since both belong under the same

general category (educational malpractice). Analyzing cur-

rent trends for competency standards and the resulting

liability accommodate the purposes of this study.

Primary source research used was the National Reporting
 

System as the body of data to be analyzed. This method is

used in all legal case study research.

Limitations
 

The National Reporting System and its attendant digest

system was the basis for data in this research: pending

cases were not included. However. a modified legal research

method was employed to temper this effect. The legal

reference, Shepard's Citations. was utilized to update cur-

rent law and was a source of reference for all cases.

As judges' Opinions will be the basis for review. many

arguments presented in briefs not only evade the court's
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summary but also elude a legal study. Briefs do not become

part of the published court record and have limited value.

Briefs can be used to consider "new directions" to approach

arguments or repeating mistakes in presenting a future case.

Legal research and content analysis call for subjective

interpretation of data. Subjective analysis is inherent in

legal research and should not negate conclusions.

All data will be Obtained from court decisions. There

is no reporting system for every court decision. so there is

no basis for discerning how many cases are dealt with on a

local level. Judges predicate their research and decisions

on this same limitation. i.e.. relying on the reporting sys-

tem.

Definition of Terms
 

Following are terms of common use in discussions of

instructional malpractice.

Instructional malpractice involves charges that a
 

school system failed to instruct a Student prOperly in the

basics of educational instruction which is associated with a

diploma. The term educational malpractice is usually
 

defined in two different manners. First. there are those

cases which are based on the Education for All Handicapped

Children Act (P.L. °4-142). These cases are founded on

violations in the Act relating to concepts Of an

"apprOpriate education." They may also rely on court

decisions which set standards in this area of tort
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liability. Second. are those cases which involve charges

that a student was not provided adequate instruction and as

a result cannot gain meaningful employment.

Standard of care (or duty of care) is the obligation to
 

provide an appropriate level of achievement for students.

In terms of supervision. elementary teachers are responsible

for a higher standard of care than high school teachers.

Standards of care regarding tort liability are determined by

common law (judicial decisions).

Professional standards or codes of conduct are univer-
 

sally accepted by a governing body of the profession. Pro-

fessional standards referred to are those which are enforce-

able by a recognized licensing organization of the profes-

SlOI‘I.

Negligence is the Omission to do something which a
 

reasonable person would do or the doing of something which a

reasonable and prudent person would not do.

Malfeasance refers to the "commission of some act which
 

is positively unlawful" (Black's. 196?. p. 110°). It is the

unjust performance of an act and is broadly defined to

include any wrongful conduct which hinders the performance

of official duties.

Misfeasance is the imprOper performance Of an act which
 

is otherwise lawful. "'Nonfeasance' means the omission Of

an act which a person ought to do. 'Misfeasance' is the

improper doing of an act which a person might lawfully do.
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and 'malpractice' is the doing of an act which a person

ought not to do at all" (Black's. 1968. p. 1151).

IEEE is a private or civil wrong which is independent

of a contract. a violation of a duty imposed on an indivi-

dual through common law or other regulation. The violation

must be based on general law obligations as opposed to con-

tractual agreements.

Common law is that body Of law which affects the entire

population. This body of law is derived from usages. cus-

toms. and judgments of courts. Common law is related to the

government and security of persons and prOpertv.

Constitutional law is that which relies on the Specific

provisions of the United States Constitution or federal

court decisions interpreting the Constitution. and is the

foundation of our government. A constitutional law is one

which is consistent with and not in violation of any provi-

sion of the Constitution.

P.L. °4-l42 legislation is statute 20 U.S.C. 1411-1420.

as amended by P.L. 94-142 (see Appendix C). The Education

for All Handicapped Children Act (EHA) as adOpted by Con-

gress sets forth guidelines for dealing with handicapped

children. The act was signed as law on November 2°. 1°75.

under the administration of President Gerald Ford. It

assures handicapped children of obtaining a "free" and

"appropriate" education.

The purpose of P.L. O4-142 is to make free and

appropriate education a fundamental right for all



handicapped children. These rights are intended to assure

fairness in evaluation with implementation through due pro-

cess hearings. Hearings under this legislation establish

standards through the development of an Individualized Edu-

cational Program (IEP). The teacher, parents. and child

(where appropriate) participate in this decision.

Stare decisis is a policy of the courts to confirm the
 

status quo. stand by precedent. and not disturb a settled

point. Once a policy or principle has been given. the court

will sustain such policy if the facts are substantially the

same. The court may decide to alter such policy or decision

and is not bound to prior decisions. However. the reluc-

tance of courts to overturn prior decisions is documented by

relative consistency among court decisions.

Sovereign immunity states that governmental agencies
 

are historically immune from tort liability unless the

legislature specifically abrogates such responsibility. The

concepts emanate from England and the sovereign power of the

king/queen. As an absolute monarch. the king/queen could

enforce his/her will. whether right or wrong. Later.

sovereign immunity continued as a privilege for the monarch

in view of his/her position. The concept was transferred to

America along with the English concept of common law. Every

government has an inherent right to protect itself against

tort claims. Sovereign immunity is addressed in the U.S.

Constitution through the 11th Amendment which states.
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. . . the judicial power Of the United States.

shall not be construed to extend to any suit in

law or equity. commenced or prosecuted against one

of the United States by Citizens of another State.

or by Citizens or Subjects of any Foreign State.

This amendment has been interpreted to prevent a suit

against a state by its own citizens. Federal courts can.

however. entertain suits to grant relief against a state. A

conflict Often exists between the 11th Amendment and the

14th Amendment which allows citizens to sue states in cer-

tain situations. As with most constitutional rights. the

right of sovereign immunity is relative and not absolute.

Precedent is a principle of law which has been declared

to serve as a rule for future guidance in a similar case.

This principle (or case) is used as an example for other

C8863 .

In loco parentis means "in place of the parent(s‘."
 

Teachers and administrators must exercise an adequate

standard Of care in place of parents during school time.

Reasonableness usually becomes the test in determining

negligence under this doctrine.

Judicial restraint refers to the willingness or unwill-
 

ingness of a court to become involved in an issue presented

by a plaintiff. A court may choose to defer its decision

making process to other agencies. For example. in issues

involving P.L. 94-142. the academic program is determined by

school Officials. If a parent or student questions this

program through litigation. a court may defer to the local

school system to conduct the appeals process. In this
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manner. the court avoids judicial interference in matters

which should be preserved for local agencies. Judicial

restraint. therefore, is a decision by a court not to become

involved in matters best preserved for other (local)

agencies.

Judiciary refers to a system Of courts of law.

Included in this concept are the definitions which result

from court decisions and develOp standards. Concepts

resulting from court decisions are also a part of this term.

Summary

The focus of this study is on instructional malprac-

tice. Instructional malpractice is an allegation against a

school district or an individual educator that he/she has

not provided an adequate (or appropriate) education. The

action or failure to act results in alleged harm to the

student in terms of his/her ability to find and retain

meaningful employment after graduation.

The purpose of this research is to analyze court deci-

Sions to determine the administrative and/or educational

issues or practices which lead to litigation. The results

will provide a basis for educators to make decisions regard-

ing curriculum. personnel. and other critical decisions

which impact the schools.

A standard method of legal research is modified for

this study by using specific criteria to evaluate primary

cases regarding instructional malpractice. A matrix using
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these criteria will provide a method for comparing data

among cases. The matrix will also provide a method to

analyze future cases regarding instructional malpractice.

The central research question will be answered through the

results of the matrix and subsidiary questions.



CHAPTER II

THE PRESENT STATUS OF THE ISSUE:

REVIEW OF THE LITERATURE

Introduction
 

The primary objective of this chapter is to review

literature which is germane to a study of instructional mal-

practice. TO satisfy this Objective. the following subjects

will establish a foundation for analysis: (a) a background

review of tort liability in education. including accounta-

bility and responsibility standards, (b) a synOpSis of the

elements of negligence which place educators in a position

Of liability. (c) a concise presentation of the concepts

"duty of care" and "standard of care" in terms of their

applicability to professional responsibilities. (d) a review

of considerations relating to competency testing. (e) an

outline of judicial restraint as related to liability in

instruction. and (f) a summary of the literature review.

These areas pertain to professional malpractice in general

and evolve from concepts of tort liability. Special empha-

sis will be given to negligence and standards of care. which

suggest Special problems for those pursuing instructional

malpractice suits. Although the concepts discussed

throughout this literature review apply to any profession.

73
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the discussions are delimited to negligence in educational

instruction.

The technique exercised to implement this literature

review included a standard computer and manual search for

each of the following:

1. ERIC. Lockheed Dialog Information Retrieval

Service (LDIRS):

2. INFOTRAC. Michigan State University:

3. Dissertation Abstracts International. Lockheed

IDIOrmation Retrieval ServIce: and

4. Labor Law. Lockheed Dialog Information

Retrieval System.

Although the review of literature for malpractice in

education as related to physical injuries and lack Of super-

vision produced many references. a limited amount of perti-

nent materials was available on instructional malpractice.

However. law reviews summarizing primary sources on this

topic complemented secondary sources where adequate material

was lacking. Primary source reviews are found in Chapters

III and IV which amplify findings.

Tort Liability in Education
 

Educational malpractice is a term which has been gain-

ing increased attention over the last few decades. It is.

however. only since 1°75 that the trend appears to be

increasing at a rate which should concern all professionals

in the field of education. Sepler (1°83) completed a study

which charted medical. legal. and educational malpractice

litigation in the United States. He concluded that.



25

"Educational malpractice litigation is accelerating at a

rate of 45% every five years in all levels of state and

federal courts in the United States" (p. 18‘. Figure 2.1

illustrates the rapid rise predicted in educational

malpractice suits.
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Figure 2.1. Prediction of malpractice suits.

 

 

A tort is a civil wrong which does not result from a

contract breachment. Torts are negligent acts resulting

from a violation of a duty of care which is imposed on an

individual through general law provisions. professional
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Obligations or responsibilities, policies. or rules and

regulations. In Corpus Juris Secundum (C.J.S.. 1984). mal-

practice is defined broadly. incorporating aspects of

professional responsibilities as follows.

"Malpractice." sometimes called "malpraxis." is a

term of broad significance. It is defined as any

profe331onal misconduct or any unreasonable lack

of skill fidelity in the performance or profes-

SIOnal or fiduc1ary duties: illegal or immoral

conduct: imprOper or immoral conduct: misbehaVior:

wronngJng: eVIl. bad. objectionable: or wrong

practice: evil practices. acts. or dOings: illegal

or unethical practice: practice contrary to estab-

lished rules: contrary to rules. (0. 54)

The professional services performed by a teacher or

administrator are not defined by a standard. universally

accepted code of ethics. Nor is there a generally accepted

standard of practice recognized throughout the profession.

Codes Of ethics for educators are produced by individual

associations and local governing bodies but are not embraced

by the profession-at-large (see Appendix A). Professional

services performed by educators result from a student-educa-

tor relationship and follow the precedents set in other pro-

fessions. i.e.. medicine and law. The term malpractice

indicates that there is a "breach of duty" by a person who

performs a professional service in this Student-teacher

relationship which is similar to the physician-patient rela-

tionship found in the medical profession (Rogers v.
 

Horvath. 1°75). This relationship is defined broadly

(Sepler. 1981) as ". . . any professional misconduct or any

unreasonable lack of Skill or fidelity in the performance of
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professional or fiduciary duties . . . (p. 191). Malprac-

tice in relation to care has been defined as a failure of a

member of the medical profession to treat a case profession-

ally.

An individual who is a member of the medical profession

maintains expectations to provide services with a certain

H

. . . degree of skills. care. and diligence exercised by

members of the same profession" (Richard v. Doe. 1°64.
 

p. 87°). Determining the appropriate degree of skill is

critical to the establishment of a professional standard.

Minimal levels of skill begin with acceptable standards

within the same field of study. These standards are often

limited to certain localities or regions. Factors such as

these. i.e.. geography and state of the art. would also

become considerations in determining a standard of care for

educators.

Educational malpractice is a type of tort liability.

In education. three general classes of tort liability exist

(Connors. 1°81). The first area concerns physical injuries

and problems regarding improper supervision. Most instruc-

tional malpractice cases Share similar experiences to those

in the private sector. Injuries resulting from accidents

which occur on school premises or perhaps during athletic

events provide numerous Opportunities for litigation.

Professional responsibilities relating to injuries resulting

from lack of supervision evolve from the concept of in loco



parentis. This was defined by the court in Richardson v.

Braham (1°33) as follows:

. . . general education and control of pupils who

attend public schools are in the hands Of school

boards, superintendents, principals, and teachers.

This control extends to health. proper surround-

ings. necessary discipline, promotion of morality

and other wholesome influences. while parental

authority is temporarily superseded.

In loco parentis, simply stated. means "in the place of

parents." Black's Law Dictionary (1968) defines in loco

parentis as, "In the place of a parent. instead of a parent:

charged, factitiously. with a parent's rights. duties, and

responsibilities" (p. 896). This concept is extremely

important to educators and exists even in states where it is

not specifically stipulated in the statutes (Connors, 1°81).

As with most privileges or rights. a corresponding

responsibility exists. Although the concept of in loco

parentis gives the administrator authority over students.

there is a corresponding Obligation to provide proper care

for them. This doctrine not only gives educators the right

to enforce regulations. i.e., through disciplinary techni-

ques. but also provides a reciprocal obligation to apply

reasonable standards of supervision.

The second type of tort liability in education is

defamation of character, libel. slander, and privacy. Libel

is a legal term associated with a defamatory written state-

ment. Slander is a legal term which refers to the action of

an individual who defames or maligns the character of

another person (Strickland. Phillips. and Phillips. 1968.
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1976). The first is when a student or parent sues an educa-

tor for releasing private information. Often a case of this

nature evolves from the inability of a student to gain

employment as a result of comments found in the student's

files. The second instance occurs when an educator brings

suit against a former student or parent for disparaging

statements .

The third type of tort liability in education is "edu-

cational malpractice." Two forms of educational malpractice

prevail in school litigation (Connors. 1°81). First are

those cases relating to special education. often dependent

on federal law P.L. o4-142. or other federal or state laws

or school policies. Cases Of this type allege a violation

of federal special education laws in evaluation processes.

due process. inadequate Specialized programs. or other such

issues (Shrybman. 1°82). Second are those litigious accusa-

tions which result from allegations of negligent instruc-

tional behavior. Instructional malpractice controversies

embody the indictment that the educational system. or indi-

viduals within the system. are responsible for deficient

instructional behavior resulting in personal harm.

Jerry (1°81) defined instructional malpractice in terms

of the harm which a student suffers. The harm he refers to

is the loss that is incurred by a student because he is

"prevented from learning as much as he would have learned"

(p. 105‘. This type of definition focuses on standards Of

care as presented in Richardson v. Doe (1964). discussed
 



earlier. If one is to determine how much a student would

have learned, a comparison must be made with similar stu-

dents in similar educational conditions (as is necessary in

comparing professionals to determine a minimum degree of

care). This comparison becomes a difficult problem in

establishing harm for instructional malpractice cases.

Harris and Carter (1°80) defined educational malpractice as

". . . imprOper, injurious. or negligent instruction and/or

action which has a negative effect on a student's academic

standing . . ." (pp. 252-253).

Academic Negligence
 

Although a tort is a civil wrong. often based on con-

siderations of public policy. which is not dependent on a

contract. it is a result of either intentional or uninten-

tional actions. "Social norms have provided the basis for

legal precedent in the determination of that which is con-

sidered unacceptable or unreasonable conduct" (Alexander.

1980). The basis for a tort is considered in three dif-

ferent categories: (a) charges of intentional interference.

(b) strict liability. and (c) negligence.

According to Alexander. the first category of tort.

intentional acts. are those which "result from an intended

act whether accompanied by enmity. antagonism. malicious-

ness. or by no more than a good-natured practical joke."

McCarthy (1°81) defined intentional acts as those torts

". . . committed with the desire to inflict harm. and
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defamation" (p. 167). Often staff personnel are not aware

of such broad definitions. The key determination of whether

or not a negligent act was intentional is the extent to

which an individual is aware of potential harm from the

result of certain deeds. Assault and battery conform to

this category. Alexander applied this concept of assault

and battery in education to corporal punishment as a disci-

plinary technique.

Although the courts generally give wide latitude to

educators in fulfilling their responsibilities. their

actions are not without limit. "The teacher's prerogatives

are. of course, limited to the jurisdiction of the school

and are not unlimited" (p. 691). These limitations result

from state and local regulations and the restrictions inher-

ent in defining the doctrine of in loco parentis. Often
 

educators are not aware of these limitations and are placed

in a position of greater liability.

Strict liability is an alleged civil wrong charged to

an individual who may be the closest in terms of responsi-

bility but may not be accountable for the harm directly.

Examples of this in school tort liability would include a

principal's liability in cases of laboratory accidents.

industrial Shoo injuries. and field trips.

Negligence. the second strategy of tort. may be the

most vulnerable area of legal liability for educators.

Instructional malpractice is based on the concept of



negligence. AS a form of liability. negligence differs from

intentional torts in that the harm is not anticipated. nor

is it intended (Black. 1°68: Alexander. 1980). Negligence

can also be extended to a third party (e.g.. administrator)

_who allows individuals under his/her supervision to engage

in activities when he/she Should have foreseen that his/her

incompetent action might invoke harm on another individual.

In the Pennsylvania Law Review (1976). the following
 

description of this extended liability (to a third person)

for unintentional negligence was described.

It is negligence to permit a third person to . . .

engage in an activity which is under the control

of the actor. if the actor knows or should know

that the person intends or is likely . . . to con-

duct himself (Sic) in the activity in such a

manner as to create an unreasonable risk of harm

to others. Under this standard, a school official

would be liable for hiring a teacher he (sic) knew

or should have known was incompetent or likely to

teach negligently. Adoption of the known or

should have known standard for school officials

would likely have the beneficial effect of closer

supervision of the classroom and the results pro-

duced in the classroom. (p. 773)

Certain elements must be present for an educator to be

found guilty Of tort liability. Extensive literature exists

on this subject and provides similar definitions. Alexander

(1°80) summarized the prerequisite necessary for negligence.

He contended that a duty must be incumbent on the educator

and established before specific criteria are considered.

Providing that there was a failure to perform in compliance

with appropriate standards of care is dependent on an esta-

blished duty of care. Following the establishment of duty



33

and standards of care. a plaintiff must Show that there

existed a "proximate cause or legal cause of the injury"

(0. 6P5). For injury to be present. a harm must be ascer-

tainable from Specific educational standards. These four

criteria--duty of care. standard of care. cause. and iniury-

~reappear throughout the literature as standards for

determining negligence.

The duty that one generally maintains when in a profes-

sional role exists because of an inherent professional-

client relationship. When an obligation of this nature is

established. the professional service must be performed in a

non-negligent manner.

Moreover. where a municipality assumes a duty to a

particular person or class of persons. it must

perform that duty in a non-negligent manner. not-

withstanding that absent its voluntary assumption

of that duty. none would haye otherwise existed.

AS Chief Judge Cardozo succ1nctly stated: "the

hand once set to a task may not always be with-

drawn with impunity though liability would fail if

it had never been applied at all." (Florence.

1°78. p. 766)

Connors (1°81) devgloped the Obligations of educators

to comply with this duty and to provide expected services

adequately. The author stated that there are generally

three types of obligations. including adequate supervision.

prOper instruction. and proper maintenance of equipment.

The first. adequate supervision. infers that a teacher

stands in loco parentis. When students are in school.

educators are expected to exercise the same standard of care
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as reasonably prudent parents would. The stringency of this

care depends on the situation involved.

The concept of in loco parents does seem to take on a
 

"one Sided" view in the literature in favor. and in protec-

tion. Of educators. Although educators are supposed to act

in place of parents. they seem to maintain a liability of

supervision and often are prohibited from "normal"

disciplinary measures. Strickland (1976) considered this

relationship in which "the teacher is not the parent and

courts do not give the same leeway to the educator (as

parents)" (p. 39). He stated that as a practical matter.

legal authorities. including school districts. will not nor-

mally bring suit against teachers for corporal punishment.

The reason for this reluctance is that governmental agencies

do not focus on the problem of child abuse. Such cases are.

however, litigated by parents on behalf Of their children.

When allegations of excessive corporal punishment are

initiated. courts have rendered decisions for both plaintiff

and defendant. Strickland (1°76) noted this tendency.

A federal district court has recently held that

the infliction of corporal punishment on a child

by school authorities against the express wishes

of a parent is yiolative of a fundamental right of

parental liberty. Other courts. however. uphold

school authorities. School districts Should and

would honor a parental request not to spank.

Thg United-States Supreme Court has affirmed a

United States District Court decision from North

Carolina which upheld the constitutionality of

reasonablg corporal punishment designed to main-

tain disc1pline in the schools. The court noted

that Fourteenth Amendment liberty generally pro-

tects the right of parents to restrict forms of
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discipline used upon their children but that the

primary state interest of maintaining order was an

important and controlling countervailing consider-

ation that might justify reasonable corporal

punishment. (p. 39)

Proper instruction. which relates to instructional mal-

practice. is the second Obligation of an educator. Connors

(1981) stated that in this area there are two kinds of

negligence suits. The first is the failure of an educator

or educational system to provide proper "rudiments of read-

ing, writing, and arithmetic." Cases which relate to this

area of negligence will be analyzed in Chapters III and IV.

The second occurs when prOper instruction fails to provide a

safe environment. thus allowing unnecessary iniuries.

Educators are responsible to provide a safe environment

for students. Cases regarding the allegation that a safe

environment was not provided involve the concept of

reasonable care (McCarthy. 1981: Fisher. 1981). According
 

to these authors. a reasonable standard of care is expected

in situations which involve inherent dangers. Educators are

not totally responsible for all accidents which occur as a

result of equipment failure. Two examples were considered

by Fisher (1981). Even though a bus driver in Louisiana

failed to fix a hole in the floor of a bus which resulted in

a student's injury. he was not found liable. The students

had been warned of the danger. and a child deliberately

placed her foot in the hole which caused the iniury. AS a

result of this action. the student was held "contributorily



" and the driver maintained no liability for thenegligent.

damage.

In a Similar Situation. a custodian left a chemical

closet unlocked, and. as a result. a student was injured.

However. the student carelessly experimented with the

chemicals which were stolen from the closet. "Thus. if

students fail to exercise that degree of care usually

expected of their age. knowledge. and experience. their

contributory negligence might prevent or reduce recovery

from a negligent teacher" (p. 73).

Failure to provide instruction in basic Skills is the

essence of the term "instructional malpractice" used in this

study. This type of negligence is Similar to other forms of

malpractice. According to Collingsworth (1982). "Unlike

other new causes Of action such as intentional infliction of

emotional distress. educational malpractice is not conceptu-

ally different From other well-recognized forms of malprac-

tice" (p. 485).

Professional Standards of Care
 

Whether educators should be required to provide a

standard of care which is enforceable through the legal sys-

tem is a tOpic of considerable debate. In addition. there

remains disagreement concerning the propriety of awarding

damages to a plaintiff in the form of remedial instruction

or monetary compensation. In an analysis of negligence in

education. the authors proposed that the courts Should
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consider accountability standards to prevent incompetent

teachers form entering the profession (Pennsylvania. 1°76).

They did caution that easy access to the courts for

malpractice in education "may also discourage people from

becoming teachers" (p. 579). Financial considerations might

become another consideration for a new teacher. "Although

the availability of malpractice insurance may substantially

eliminate fear of financial responsibility. it would not

eliminate the 'chilling effect' on entry" (p. 579).

Future analyses should consider the effects of such

litigation on the profession. In the medical profession.

excessive litigation seems to have major effects. High

costs are passed on the customer (patient). resulting in

discrimination for those who cannot afford medical care.

Some physicians are discouraged from entering Specific areas

of medical practice. i.e.. obstetrics. because of high costs

for malpractice insurance. If these effects were also

experienced in education. the taxpayer would bear the cost

of successful litigation. as the patient does in the medical

profession. This trend could be experienced in education

especially in areas which place educators in Positions of

greater liability. Some of these areas are shop. physical

education. and science. These areas are already in a crisis

situation in terms of staffing. If professionals are not

discouraged from entering the profession. they may be

reluctant to practice experimental techniques which lead to

educational progress.
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Clear (1°83) commented on the reciprocal obligation of

educators to provide an appropriate education for students

legally required to attend school. Students who pass all

the criteria developed by a school system to obtain a

diploma should expect that the content required for Obtain-

ing that diploma will provide them with basic Skills neces-

sary to compete in society. Clear Stated that this expecta-

tion of an appropriate education is directed at the institu-

tion and system rather than individual teachers or adminis-

trators. Graduation criteria will be assessed regarding

their validity in achieving minimal competency in basic

skills. By directing this responsibility toward the system

rather than individuals. and programs.

This leads directly away from a plaintiff ulti-

mately asking a court to rule on the validity of a

particular professor's deciSionS (which courts are

very reluctant to do) and into the more justifi-

able realm of asking a court to determine whether

a particular program of studies met all known

standards for completeness. recency. and scienti-

fic validity. (p. 20)

Masner (1°82) noted the necessity of allowing parents

and students proper redress through monetary compensation in

order to preserve their statutory rights. These liberty

interests as well as the "independent rights" of students

(recognized in other suits, i.e.. Tinker v. Des Moines
 

Independent School District. do not have much value in

actual awards or as a deterrent if there remains no

compensation for the harm. "The recognition of a substan-

tive due process right to education. and a cause of action
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for educational malpractice. would give parents and students

an opportunity to seek compensation in court when the public

schools fail" (p. 579).

This obligatory nature placed on the educator develOpS

a "contract theory" of recovery and thus a duty of care.

Funston (1°81) illustrated the possibility of developing the

argument that the student was a third party beneficiary of a

contract. First, the contract between the educator and the

school district implied a guarantee of competent instruc-

tion. Second was the implied contract between the student

and the school district. A district is responsible for ade-

quate education since a student is without choice regarding

attendance (state constitution). The district. therefore.

"promises to educate the students committed to its care' (p.

761) 0

Legal Standards Of Care
 

Black's Law Dictionary (1968). in a discussion of the
 

term "negligence offense." defined duty of care in the fol-

lowing manner. ". . . one which ensues from a defective dis-

charge Of a duty. which defect could have been avoided by

the exercise of that care which is usual. under Similar cir-

cumstances. with prudent persons of the same class"

(D. 1187).

Wallison (1980) defined duty of care in more specific

terms. His research demonstrated that there must first be

an establishment of duty of care. This is similar to the
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previous discussion of voluntary and involuntary assumptions

of risk. To prove that there exists a duty of care in a

charge against an educator. a parent must argue properly

that appropriate instruction was not followed. Once both of

these concepts are overcome by a plaintiff. Wallison deter-

mined that the court must be willing to place the educator

and district in a position of liability. The courts will

usually assume that charges of negligence in instructional

malpractice are not appropriate because of "considerations

of public policy" (p. 819). These aspects of duty of care

serve as a common definition found in the literature and

provide a basis for the first series of proofs necessary for

a plaintiff to prevail in a charge of instructional malprac-

tice. Duty of care is a legal term requiring an individual

to perform at certain levels of competence in accordance

with accepted standards. The concept of duty of care has

been described by many authors. Their analyses and conclu-

Sions are predicated on legal decisions and appropriate

relevant statutes.

Three areas are addressed in the literature on duty of

care relating to malpractice in general. The first area is

a review Of current standards of care including lack of

standards. analogies to other professions' specific stan-

dards to consider in instructional malpractice. and the

necessity for self-imposed standards. Second is the summary

Of proof necessary to allege instructional malpractice. A
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summary of this type is necessary in order to develop

acceptable standards of care. The third is a review of the

literature regarding the potential for creating such stan-

dards. including current P.L. 94-142 processes for determin-

ing standards of care.

For a student or parent to prevail in charging an edu-

cator or school system with instructional malpractice. a

duty of care must be established. As stated by Funston

(1981). ". . . there can be no recovery for negligence

unless there is a legal basis for imposing a duty of due

care upon the defendant."

To what extent an individual is obligated to perform

competently depends on an "assumption of duty." Such an

assumption may exist through voluntary or involuntary indi-

cators. Many authors have commented on the obligation of a

citizen to attend to a person in physical need during an

accident situation (Alexander. 1980: Prosser. 1974). An

individual maintains no obligation to come to the aid of a

person injured as a result of an auto accident and. there-

fore, assumes no duty of care as a result of knowledge that

a person requires assistance. However. once an individual

decides to offer assistance. he/she must perform in a compe-

tent manner and. therefore. operate under a legal duty of

care. When a state. school district. and teacher assume the

responsibility for educating students. they retain a duty of

care 0
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Applied to education. this formulation suggests

that once a teacher. school. and school district

undertake to provide education based on state con-

stitutional authority. they assume a duty to

educate non-negligently. This general principle

of voluntary assumption Of duty has been applied

specifically to government undertakings in a

variety of cases. (p. 774)

Educator Accountability
 

A wide range of opinions among educators and legal

scholars in education is reflected in an analysis of

malpractice and rural teachers (Johnson. 1984). This study

of rural teachers presents Similar problems for urban or

suburban educators. Johnson stated that the responsibility

of a teacher to provide a basic duty of care is apparent.

However. "what is not clear is what good teaching entails"

(p. 16). Even when a basic standard is definable. the

problem of grade level and content area complicates the

issue. He noted that the "range of expectations (goals)

among language arts or English teachers in any school varies

significantly" (p. 16). The variance is so significant that

two students can receive the same grade for various levels

of performance even where they are taking the same class but

experience different teachers.

Funston (1°81) also stated that because universally

established goals in education are lacking. the creation of

a workable standard of care makes it difficult to pursue

such charges. He explained. "Some argue that the (goal of

education) is to socialize students: and still others

contend that it is to develop creative mental capacity"



(p. 780). This accepted line of rationale in the educa-

tional legal system is a key difference between the field of

education and other professions. Phabian (1°81) referred to

the disparity between malpractice in education and other

professions. "The major reason that the courts have been

reluctant to establish a legal duty is the lack of an

acceptable standard . . . the teaching profession does not

easily lend itself to such standards" (p. 110). In the

medical profession. it is easier to apply the "reasonable

person standard" or district "community standards." Phabian

(1981) and Elson (1978) agreed with this concept. They

accepted the position that the courts have no difficulty

with cases of malpractice in the fields of mental health and

custodial care Since the treatment is "terms of art with

well-understood meanings" (Funston. 1°81. p. 770). Accord-

ing to these authors. such clarity in the field of educa-

tion. even with regard to the minimal educational basic

needs. does not exist. The plaintiff's task of proving

instructional malpractice will be extremely difficult. since

the disagreement is based on the judgment of a professional.

This lack of judgment must be based on harm and iniury.

Therefore. "The lack of a reliable teaching technology eli-

minates whatever justification there otherwise might be for

holding educators legally accountable for Student academic

failure in the absence of proof of specific causative acts

of educator negligence" (Elson. 1°78. p. 719).
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Three different types of standards were defined by two

authors (Rubenburgh. 1980: Funston. 1981). These standards

provide general categories to begin considering standards of

duty of care (usually referred to as standard of care). The

first two are common law principles and statutory enact—

ments. Prosser (1°61) stated that when a person provides a

service in which another individual places his/her trust.

the provider assumes an obligation to respond: in a non-

negligent fashion. This is the concept of common law in

regard to standards of care.

These legislated codes are not necessarily from govern-

mental agencies: they can also be from a professional organ-

ization's governing body. i.e.. the American Heart Associa-

tion. Codes Of ethics provide a basis from which standards

for professionals are judged. In the educational field. no

such agreed on document. i.e.. set of standards. exists.

For example. Funston noted that one case relied on the

regulations which were self-imposed by a school system.

Self-imposed standards such as competency testing and

other evaluative instruments are the third type most likely

to be used in instructional malpractice suits (Tracy. 1980).

These self-imposed standards may come from several sources.

Professional standards are defined in state educational

statutes and school administrative regulations. "Courts

have uniformly rejected them as creators Of tort duties

. . ." (p. 621). Administrative rules. however. appear to

distinguish procedures for "identifying. evaluating.
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testing. placing. and offering remedial instruction to

students with Specific learning problems" (p. 621). These

may become the basis for tort standards and the criteria

used in determining negligence.

Professionals usually determine the standards for which

they are responsible. Even when these are not in writing.

the commonly accepted methods and procedures may define the

standard by which an individual is judged. According to

Reitz (1984). the "standard of reasonable care for a gall

bladder patient. then. is dictated by the profession itself"

(p. 51). In medicine or education, the person who does not

provide an adequate standard of care under this definition

is one who does not comply with minimal standards accepted

by his/her fellow professionals.

This contention of self-imposed standards of care is

elaborated by Rodenburgh (1°80) who believed the profession.

not outsiders. ought to develOp such standards by which its

members will be judged.

. . . it does not seem proper to impose on educa-

tors a professional standard of care that ranks

the relative merits of different teaching behav-

iors when educational experts themselves stren-

uously disagree. It does seem appropriate. how-

ever. to hold a rofessional educator to a clearly

expressed. self-imposed standard of behavior.

Moreover. there should be no Objection to finding

a breach Of duty when the professional' 3 behavior

is clearly outrageous from a layman's (sic) point

of view. (p. 579)

The reason for such a self-imposed standard of care is to

force judgment based on professional standards of conduct

determined by one's own profession. The alternative is to
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use a reasonable person's standard of care which compares

conduct to what a prudent person would do. The first effort

for a student (plaintiff) in determining the course for a

lawsuit in malpractice is to choose between these Options.

i.e.. a reasonable person or a professional standard of care

violation. "Under a professional standard. the educator

will be liable if he (Sic) fails to exercise the minimum

skill and learning commonly held by members of his (sic)

profession in good standing" (p. 3). If the plaintiff

chooses the reasonable person concept to pursue litigation.

comparisons outside the profession may be used. This obli-

gation for a duty and standard of care is more difficult in

higher education than in K-12 schools. The compulsory

attendance aspect of K-12 education imposes a duty more

easily established than in the voluntary nature of the

higher education setting (Weeks. 1980).

The question of accountability becomes dichotomized

into the conclusion that Since education is not part of the

federal constitution nor delegated to the states. it is

therefore reserved for the peOple themselves. There is no

constitutional duty for teachers to educate competently

(Phabian, 1979). This legal duty is established through

state constitutions which provide for education as in the

following example from Article VIII. Section 2. of the

constitution of the state of Michigan (1963).

The legislature shall maintain and support a sys-

tem of free public elementary and secondary

schools as defined by law. Every school district
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shall provide for the education of its pupils

without discrimination as to religion. creed.

race. color. or national origin. (Michigan, 1°77)

As a result of state statutes and constitutions. a funda-

mental right can be established through the enactment of

common law.

Elson (1978). after researching duty of care in educa-

tion. concluded that individual students deserve the protec-

tion of the court for negligent standards in education.

Indeed, if there is any unfairness in the malprac-

tice standard Of care. it is to the detriment not

of the profeSSional. but of the individual

consumer of professional services who may be

denied recovery. even though a court recognizes

that he (sic) was harmed by serious error in pro-

fessional judgment. (p. 732)

The courts have not agreed with this position. Educators

are afforded the latitude of professional judgment. Dif-

ferences in opinion over the categorization of a profes-

sional. from a sociological perspective. are not considered

since the judicial system considers educators as other

professionals. i.e.. doctors. lawyers. in suits of

malpractice.

Although sociologists may argue that educators are

borderline professionals at best. neither the

courts nor the defendants have questioned the

placement of educators in that category by plain-

tiffs alleging educational malpractice.

(Rodenburgh. 1980. p. 1148)

Some authors contend that educators, like other

professionals. should be subject to negligence scrutiny.

even in areas of judgment (Collingsworth. 1°82).
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A further problem arises from the fact that there

is nothing explicit in the United States Constitu-

tion establishing a duty on the states. municipal-

ities. or school districts to educate students.

Therefore. teachers cannot be held liable for mal-

practice unless the courts hold that they have a

legal duty to provide students with an adequate

education. (Phabian. 1979. p. 1103

He stated that the court will not normally consider a lawyer

liable for wrong judgment when the law is uncertain. In

medicine, law. and other professions (including education).

many situations allow more than one method as acceptable in

solving a problem. As a result, the professional cannot be

held liable for exercising judgment when he/she has been

hired to do just that (exercise judgment‘. When discretion

is exercised, negligence can he the result only if the

individual has failed to perform as professionally required.

not because he/she selected the wrong approach. However.

they are reouired to "undertake a reasonable search to

attempt to find a basis for his (sic) Opinion" (p. 405‘.

For a standard of care to be established. agreement over the

criteria is necessary. Since this does not exist in the

profession. a plaintiff must attack the problem from the

position that no reasonable standard was applied. From this

position. no acceptable standard would be necessary.

If educators are susceptible to a professional duty of

care as indicated in this second contention (and this must

be the case to pursue such legal action). one must ask why a

common standard of care is lacking. This ouestion is
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difficult in education because of the scope of Opinions on

the goals. methodology. and standards implemented in the

classroom. Funston (1981) stated, ". . . the difficulty

with using a professional standard of care in this area is

that few teachers explicitly adhere to a particular educa-

tional school of thought" (p. 9903. This duty is often

negated by using the concept that a statutory duty exists

only where the underlying purpose of the statute is the pro-

tection of individuals from the injury of a particular type.

Many authors draw this distinction and further propose that

education's function is not to protect an individual. but to

serve the community.

When a standard of care is eventually established.

other considerations are also significant. In education.

children can be held accountable for their own actions. If

a student contributes to his/her own educational demise

(contributory negligence). it does not follow that educators

are then immune from liability and responsibility. An

article in the Kansas Law Review (19813 found that in the

medical profession. doctors are liable for their actions

even if patients do not treat their own body in a manner

contributing to good health.

A patient's outrageous eating and smoking habits

may necessitate open-heart surgery. during which

the physician makes a negligent. incapacitating

error. The patient's physical problems. which

have been exacerbated by his (sicl own conduct.

and which could be fatal but for medical assis-

tance. do not bar a malpractice action. On the

contrary. the patient has the opportunity to prove

that the doctor's negligence prevented him from
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becoming more healthy. By the same token. a stu-

dent may be culturally deprived or may be less

than diligent in his studies. but this should not

bar him from attempting to prove negligence that

prevented him from attaining greater proficien-

cies. (pp. 206. 207)

Rodenburgh (1980) noted two comparisons between duty of

care in instructional malpractice and physical injuries and

supervision. He first noted that the obvious line of argu-

mentation for a plaintiff would be ". . . the long recog-

nized duty of care for the physical safety of students

should apply by analogy to academic instruction" (p. 5661

since educators have been responsible for a duty of care in

supervision and instruction. Secondly. he noted that a

plaintiff may argue that there is no difference between phy-

sical supervisory responsibilities and instruction in terms

of duty of care. A distinction is made between cases

involving physical injury and those which are not physical.

i.e.. instructional malpractice. Rodenburgh used the com-

parison arising in medical and psychiatric malpractice. He

stated. "Medical malpractice involves physical injury.

although psychiatric malpractice results in nonphysical

harm. yet both are viable causes of action" (p. 966‘.

Usually. however. the definable standard of care determines

the difference. Although medical and psychiatric malprac-

tice involve differences in types of injury. they both

embody a definable standard of care. This is the critical

distinction between both of these (medical and psychiatric

malpracticel and instructional malpractice. Education lacks
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any clear. definable standard of care. These standards are

often under consideration by the courts.

Pursuing a violation of standard of care is not as dif-

ficult in special education cases where P.L. 94-142 provides

that states must include greater rights for handicapped

children and their parents. The Special education law enum-

erates a series of guidelines which were deve10ped for five

general purposes. First. the law was deve10ped ". . . to

ensure that all handicapped children had available a free

apprOpriate public education that emphasizes special courses

and related services designed to meet their uniaue needs"

(Shrybman. 1982). Second is to ensure that the rights of

handicapped students and their custodial agents are pro-

tected. Third is to assist states and local communities

with federal money to deve10p education programs for the

handicapped. Fourth is to assure and assess the effective-

ness of such programs. Fifth is to hold a public agency

responsible for such services. Although these statements of

law provide a procedure to establish a specific measure of

standard of care. they are unusual in the educational set-

ting.

The types of enforceable standards found in P.L. 04-142

are desired by some authors and researchers in the regular

K-12 classroom setting. Many of the reasons for this

accountability are explained by Elson (1078) as he set forth

arguments for professional standards. The threat of liabil-

ity would serve as a deterrent for teachers currently
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practicing in the classroom. In addition. this threat of

litigation might dissuade those who are not really serious

about teaching from becoming certified. He also believed.

"It would stimulate school systems to develop internal oual-

ity control and grievance resolution procedures to minimize

the prOSpect of their being held liable in negligence for

the educational misfeasance of their employees or for their

own institutional failings" (p. 7453. Standards which are

enforceable would also provide a means of compensation for

those who have been harmed by negligent educational tech-

niques imposed by individuals or school systems as in the

following example.

It would stimulate students and parents who have

felt helpless against the arbitrariness that they

do have certain rights in the educational system

that they can seek to enforce. regardless of the

obstinacy of the bureaucracy. (p. 745)

Finally. Elson expects that enforceable standards. resulting

in increased accountability. would alleviate the negative

feelings of professionals in education towards themselves

and their colleagues. Standards which are defined by the

profession. instead of being imposed from the outside. gain

ownership from educators expected to comply with such cri-

teria. Such standards left undefined by the profession

result in outside imposed standards. These standards by

non-educational personnel invoke numerous problems for edu-

cators (Rodenburgh. 1°80: Garber. 1980). As instructional

malpractice cases increase in education. duty and standard
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of care continue to be defined and affect the behavior of

educators in the classroom.

Role of the Judiciary

Judicial restraint has become a common reason used by

courts not to intervene in charges of instructional malprac-

tice. Four major reasons surface for the reluctance of the

judiciary to consider these objections.

The first involves a cost factor. Schools are over-

burdened with expenditures which impede their ability to

deliver the educational process communities demand. Sepler

(1981‘. as noted earlier. predicts that these cases will

increase. If courts begin to consider the merits of each

instructional malpractice charge. schools would face a

potentially overburdening expenditure in direct litigation

or professional malpractice insurance. Funston (10813 noted

this reason for non-interference:

. . . it is feared that the result would be to

burden the courts with a flood of claims. many of

which would be frivolous if not, in fact. feigned.

At the same time. there is acute awareness that

most judges possess little. if any. expertise in

the complex educational issues that are and would

be involved in malpractice suits. (p. 7933

The second reason is that the courts do not possess the

necessary expertise to rule on issues of instructional

malpractice is explained by Elson (1°79). Persons within

the judiciary do not possess the expertise in experience to

understand the quality of pedagogical performance: ". . .

courts cannot call upon the information gathering and
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deliberative processes that allow for thorough consideration

of the complex variables determinative of questions of

pedagogical performance . . . " (p. 668.3 He also viewed

the field of pedagogy to be somewhat "mystical" and

inappropriate for this highly controversial subject.

The third reason is related to the mechanisms set forth

in legislative directives. These directives are similar to

those of the National Labor Relations Act (NLRA).

Alternative procedures such as school board action. state

tenure laws. and collective bargaining agreements provide

adequate due process protections.

The fourth concern is that the judiciary would be in a

policy making role and thus diminish the ministerial and

discretionary powers of local boards of education. These

powers originate from state constitutions. and the judiciary

is reluctant to override such inherent powers.

Since the federal constitution does not refer to the

right to an education. the federal courts are not involved

in such litigation. except for those cases dealing with

federal law such as P.L. 94-142. However. individuals have

found their way to the federal judiciary through arguments

based on constitutional issues such as "due process" or

"equal protection clauses" (Garber. 1990‘. Funston (1°91‘

noted this problem when considering an instructional

malpractice suit. "This task is rendered considerably more

difficult by the fact that no less an authority than the

United States Supreme Court has held that there is no
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federal constitutional right to an education" (p. 767).

These issues of due process emanate from the 14th Amendment

which prohibits states from depriving any persons of ". . .

life. liberty. or property. without due process of law."

Ouestions of access to the Supreme Court center on this

debate in regard to constitutional applicability. Harris

and Carter (1°80) explained this approach.

The constitutional approach would claim the depri-

vatlon of a "right to education." An attempt

would be made through the suit to impose an "abso-

lute responsibility" for the "product of educa-

tion" through the Due Process and Equal Protection

Clagses of the Fourteenth Amendment . . . . (p.

257

Access to state courts is procured "explicitly" or "impli-

citly" through specific language in their constitutions

(Funston. 1°80). The right to education may be derived from

state constitutions or through state statutes. However. if

a state mandates education for all citizens. it must then

provide it on an equitable basis. As a result. education

becomes a fundamental right under the state constitution.

A more progressive view is advanced by Masner (1°82)

who speculated that in instructional malpractice cases. the

court must examine the "degree of duty" obligated to the

plaintiff. As a result of an affirmation of the school's

legal charge to provide an adequate education. a denial of

substantive due process would prevail: therefore. the

plaintiff's interests would be elevated to a constitutional

leVel.
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In addition to this method of moving instructional mal-

practice litigation into the court systems through due pro-

cess arguments. two other procedures could be successful.

First. those school districts receiving federal funds would

be responsible for accountability standards set forth by the

appropriate federal statutes or agencies (Campbell. 1991).

This is often used by local constituents as a reason not to

use federal funds. i.e.. loss of local control.. Second.

litigation which involves accusations of violation of P.L.

94-142 standards for handicapped students would be appli-

cable to the federal judiciary.

Arguments against these reasons for judicial restraint

promote the concept of judicial review for instructional

malpractice. In response to claims that there would be a

flood of litigation. there seems to be doubt concerning this

prediction. Elson (1°78) expanded this and stated that even

if a significant number of competent educators are sued for

"insubstantial and malicious" reasons. this should not

isolate students from the judicial process. He related

legal protection for students to the charge of police

brutality. "Certainly. the fact that police are sometimes

sued for brutality by arrestees who have been forcefully.

but properly. subdued when resisting arrest is not an accep-

table justification in law for cutting off all civil rights

suits alleging police brutality during arrest" (p. 653).

A caution in this area comes from the dilemma faced by

the judicial system in all areas of tort liability. The
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student with financial means to pursue such expensive liti-

gation may be at an unfair advantage over the individuals

not so fortunate. However. as in the case above. this

should not prevent access to the courts. If all students

had easy access to the judiciary. it could result in a dis-

rupted educational environment. In Tinker y. Des Moines
 

Independent Community School District (l°6°).

. : . one gan only speculate as to the extent to

which public education will be disrupted by giving

every school child the power to contest in court

any deCision. made by his (Sic) teacher. which

arguably infringes t e state-conferred right to

education. (p. 650)

As the courts continue to provide decisions which

generate definitions and opinions of this nature promoting

judicial review in instructional malpractice. educators find

themselves in an "increasingly vulnerable situation."

Kurker and Stewart (1°91) studied this increasing willing-

ness to pursue malpractice suits in education. They stated

that even though it appears difficult to succeed with a

charge of educational malpractice. the situation is likely

to change. The authors stated ". . . as the courts analyze

individual cases and their components. educators may well

become increasingly vulnerable to charges of educational

misfeasance" (p. 65). However, the current reluctance of

the courts to become involved in such decisions is reflected

in the writing of legal scholars from the Maryland School of

Law.
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Over the past seven years. students have attempted

to sue the public schools for their failure to

provide an adequate education. and almost every

jurisdiction has flatly rejected these claims.

Legal commentators. however. have urged that this

new tort. commonly referred to as "educational

malpractice." be recognized. The courts have been

reluctant to allow the cause of action even for a

limited class of claims because they fear disen-

chanted students and parents will use the courts

as a forum for challenging the administration of

the public school system. (pp. 582-583)

This position of the courts to remain aloof from the

administrative decisions of a school is partly based on the

American educational tradition of local control. Local

authorities have traditionally and by statute assumed the

role of determining school policies. acceptable standards.

and other ministerial and discretionary powers conferred on

them by the states.

Judicial interference may significantly reduce local

authority. This form of judicial intervention was noted by

Washburn (1°82) in promoting the concept that a compulsory

attendance law should demand a reciprocal condition

requiring competent instruction. As a result of compulsory

attendance laws. he believed that the judiciary should

become involved because of the legal obligation of parents

to send their children to school. These scholars noted that

state courts have recognized the fundamental right of

education. even though it is not mentioned in the federal

constitution. but at the same time ". . . have refused to

uphold claims by parents and students that inadequate educa-

tion has been provided" (p. 677). In their analysis. they
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reviewed relevant cases and concluded that no court has

addressed the quid pro quo aspect of compulsory education
 

and educational accountability. They further believed that

there exists potential for successful litigation relating to

this argument.

More literature exists in the area of "physical

njuries and problems regarding improper supervision" as wasH
o

previously stated. This body of literature in physical

negligence results from greater amounts of successful

litigation. Although there does exist this willingness to

consider physical negligence by the courts. they are less

inclined to address mental negligence in the form of

instructional malpractice. This willingness to consider

physical negligence is a result of a more readily definable

standard of care in physical negligence claims (Phabian.

1979). He stated. ". . . the courts have directed their

attention at protecting students who are physically harmed

due to a teacher's negligence. and to assuring equal educa-

tional Opportunities for minorities. ethnic groups. and the

handicapped" (p. 103). This condition results in heighten-

ing public awareness and pressure to consider certain

aSpects of instructional malpractice and "break through"

this trend toward immunity for inappropriate instruction as

in other areas of educational law. As Phabian stated.

"Nevertheless. courts stubbornly cling to their belief in

academic freedom. and in so doing. disregard their
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obligation to see that public education. in the various

states. is reSponsive to its students" (p. 103).

Because of the courts' reluctance to consider instruc-

tional malpractice. it is difficult to hold educators

accountable to a strictly defined standard which is

ascribable to the entire profession. Since a teacher's work

". . . tacitly develop(s) from integrating the study of

pedagogical principles with the knowledge gained from exper-

ience. standards vary in response to the educational

environment" (Elson. 1978. p. 731). These standards, how-

ever. become more easily defined in P.L. 94-142.

"The enactment of P.L. °4-l4? has created a new set of

problems for educators" (Kurker & Stewart. 1981. p. 64).

The standards which exist in enforcement of P.L. 94-14?

legislation for educators are not clear and concise. Most

of the ambiguity centers on the wording. which states that

the system must provide an "appropriate education"

(Section 3). Even though this term is ambiguous. courts

have been willing to intervene on such issues. and their

decisions begin to define the standard of care for an

"appropriate education." These standards enable parents of

handicapped children a legal framework to enforce

accountability criterion applicable to educators. These

standards are specifically defined as a result of P.L. 94-

142 legislation. They are a result of the process

established by this statute which provides a method for

determining standards. As a result. school officials
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determine what is appropriate in cooperation with teachers.

parents. and (where appropriate) students.

Within this setting of instructional malpractice

emerging from judicial decisions. educators are forewarned

of the impending potential crisis in education. Since edu-

cators are the last of the three largest professional groups

(Strickland. 1976) to experience such litigation. there is a

complacency concerning such liability. "R. C. Newell. writ-

ing in 1979. warned educators to consider malpractice a

serious threat to . . . professional integrity . . . par-

ticularly when medical practice has been so severely dis-

torted by fear of such suits on the part of the practition-

er" (Patterson. 1980. p. 195).

Competency Standards
 

Competency standards are an important part of the dis-

cussion on instructional malpractice. For teachers. testing

through examination may be introduced. with expert

testimony. to establish that negligence or incompetence

prevails (Pennsylvania, 1976). Educators. if desired. can

define their own standards through tests which are modified

to give appr0priate weighting. These exams would. however.

ensure a minimal level of competency as in other

professions.

As the jury was correctly instructed. an attorney

does not ordinarily guarantee the soundness of his

(sic) opinions and. accordingly. is not liable for

every mistake he may make in his practice. He is

expected. however. to possess knowledge of those

plain and elementary principles of law which are
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to discover those additional rules of law which.

although not commonly known. may readily be found

by standard research techniques. (Smith. 1975.

p. 627)

This competency level. once determined. deve10ps the stan-

dard of care referred to earlier.

Student testing is used to prove that a student has not

mastered the fundamentals the educational system is expected

to provide. Phabian (1976) noted that this type of testing

is an ". . . important step towards the elimination of func-

tional illiteracy" (p. 119). Nevertheless. he felt that

testing could have an adverse effect on the question of

competency and ultimately instructional malpractice suits.

Tests would not address the problem of unmotivated

professionals who are fully qualified and competent but fail

to exercise their skills to benefit their students. In the

same manner. while competency exams would motivate students

who desire to avoid the social embarrassment of failing.

tests would not ensure that the students were learning.

Competency exams are difficult to develop. What is

considered to be functional literacy to one person is not

necessarily that to another. Phabian (197°) has noted that

in Denver most students pass the minimal competency test

given there. while in Florida a high percentage have failed.

In other situations. a competency test given to students was

so compromised that its value was rendered meaningless

(James. 1977). Phabian's conclusion was that this wide

difference of opinion indicates that the judiciary would be
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requirements.

Many states have enacted competency tests. According

to the New England Law Review (1°79). "Currently. student
 

minimal competency tests are either being considered.

planned. or implemented in nearly every state" (p. 115).

State legislatures have reacted to this''trouble-

some" question by enacting legislation to insure

(sic) minimal standards. Thirty-six states have

attempted to eliminate social promotion by estab-

lishing minimum competencies. mastery of which is

recommended (or required) for progression through

the grades. Sixteen states have taken the next

step. attempting to give substance to the diploma

by requiring students to pass a literacy test as a

graduation requirement. (Patterson. 1°80. p. 198)

Strickland (1976) confirmed that Arizona developed basic

criteria in math and reading both of which must be met to

receive a high school diploma. Even more pervasive is a

proposal introduced by Representative Ronald Mottl

(D. Ohio). This proposal is an amendment to an education

bill designed to create a national test as a requirement for

high school diploma (Harris & Carter. 1980).

Establishing maximum levels of performance are an addi-

tional effect of testing in the establishment of competency

standards. The competency exam may act as an excuse to

achieve only certain goals and may encourage "setting goals

as low as possible" (San Diego Law Review. 1981. p. 807).
 

Student competency exams appear more often in the

literature as the call for "excellence in education" reaches

all levels of the academic profession (see Nation at Risk
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report). In order for the judiciary to consider issues of

instructional malpractice. standards must be adopted which

will give the courts a measure which is accepted in the pro-

fession.

Summary

Instructional malpractice is a legal concept which has

become more papular in recent years. Education is the last

of the major professions to experience the liability of mal-

practice. Physical supervision and injury liability have

always been a concern of the school system as well as a

concern of the private sector's business community.

Although the first instructional competency suit was filed

at Columbia University in 1959. only recently has a trend

developed which places the educational system in a poten-

tially costly area of litigation.

Instructional malpractice is a tort liability and.

therefore. a civil wrong which does not necessarily result

in an abreachment of contract. Tort liability is a negli-

gent act resulting from a violation of a duty of care which

is imposed on an individual through general law provisions.

professional obligations. or general policies and rules.

Three types of tort liability are found in education.

including physical injuries. defamation of character. and

instructional malpractice.

Instructional malpractice. the concern of this study.

evolves from the argument that the educational system or



individuals within that system are responsible for deficient

instructional behavior which results in personal harm. As a

result. the profession (or system) has failed to provide

minimal levels of skill which are acceptable to universal

codes of conduct.

The major problem with successfully pursuing a charge

of instructional malpractice is that the professional ser-

vices performed by a teacher or administrator are not

defined by a universally accepted code of ethics. Defining

such a standard of care is difficult in education because of

the sc0pe of Opinions concerning goals. methodology. and

strategies implemented in the classroom.

Three different types of obligations provide general

categories to begin considering standards of care. These

are common law principles, statutory enactments. and self-

imposed standards. If one of these is not provided. the

judiciary may become involved in setting such standards

through court decisions. Whether educators should be

required to provide a standard of care which is enforceable

through the legal system is a topic of considerable debate.

However. once acceptance prevails over the necessity of such

standards. professionals in education must decide whether

standards are to be determined by themselves or the courts.

Courts are reluctant to consider instructional malprac-

tice litigation as it is difficult to hold educators

accountable to a strictly defined standard which applies to

the entire profession. This position of the courts to
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refrain from judicial interference in the schools is based

on the educational concept of local control which is so

basic to the fundamental precepts of our political system.

Judicial restraint has become a common rationale used

by the courts to avoid instructional malpractice decisions.

Four reasons surface in these discussions for non-interven-

tion. First. is the cost factor. Legislation of this

nature can disrupt the educational environment of a system

whether the plaintiff wins or loses his/her case. The

second factor is related to mechanisms set forth in legisla-

tive directives (internal remedies). i.e.. tenure rules and

regulations. The third concern is the judiciary would be in

a policy making role and thus diminish the ministerial and

disqretionary powers of local boards of education. Lastly.

the student with financial means to pursue such expensive

litigation may be at an unfair advantage over individuals

not able to hire counsel for such an endeavor.

Instructional malpractice is becoming more important to

educators. Although success has eluded major decisions con-

cerning standards of care in recent years. a trend is

developing which reflects increased litigation. The results

of such litigation profoundly impact the educational system

as evident in teacher performance. available personnel. pro-

ductive experimentation. and finances. These cases are

costly whether or not the defendant educator or teacher is

exonerated. If the accused educator is found guilty. the

settlement. whether in remedial assistance or monetary
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compensation. will be charged to the educational system.

again impacting the curriculum in terms of reduced financial

resources. A thorough analysis of the practices and poli-

cies which lead to such litigation is found in subsequent

chapters.



CHAPTER III

FINDINGS: LEGAL CONCEPTS

Introduction

This chapter is designed to present the findings of

relevant legal terms from a comprehensive analysis of selec-

ted cases. After completing the review of literature and

computer searches as described in Chapter I. a group of 84

cases emerged as the reference sources for this study on

instructional malpractice. The objectives of this chapter

will he achieved using the following format to present these

findings: (a) the operational definition of the term in

relation to court decisions. (b) selected case excerpts from

which evolve definitions of the legal concept. and (c)

resulting definitions as related to instructional malprac-

tice.

Certain legal terms appear in both Chapters IT and TII.

Chapter II relied on secondary sources of reference. and the

legal terms and concepts presented were defined from materi-

als authors developed from numerous written legal sources.

Legal terms and concepts in this chapter are data from this

study emanating from primary sources and result in legal

definitions after a comprehensive analysis of instructional

malpractice related cases. These legal terms incorporate

different definitions than from their general use. This

68
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chapter complements the findings in Chapter IV. Quotations

from court decisions are developed in the matrix of Chapter

IV and rely on the definitions produced in the findings from

primary sources presented in this chapter.

Terms

Accountabiligy
 

Accountability is a legal concept which evolves from

the relationship between an individual teacher and school

board. As a result of the ministerial and discretionary

powers conferred by a state on local boards of education. an

obligation of the board is to maintain teachers accountable

to accepted standards of professional performance. In

Connelly v. University of Vermont State (1965). the decision

stated that boards of education are required to maintain in

their "respective towns good public elementary and secondary

schools." In determining accountability standards. a board

is the final judge of teacher competency. According to

Judge McManus in Scheelhaase v. Woodbury Central Community

School District (1972). ". . . the matter of employment of

teachers lies wholly within the discretionary power vested

in the board of directors" (p. ?41).

Standardized tests as presented in defining competency

in the previous section are a concrete measure the courts

use as reference for evidence in accountability standards.

All judicial decisions used in this study reflect a respon-

sibility by local boards for defining accountability
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standards for the employees of their district. The judi-

ciary. therefore. considers accountability standards a

ministerial function of a board of education.

Authority
 

Authority is a concept which surfaces in many decisions

on instructional malpractice: 22 references were found from

selected cases. The first aspect of this term addressed by

the judiciary is the origination of authority. According to

Circuit Judge Engel in Mercer v. Michigan State Board of
 

Education (1974). ". . . the State has the power to estab-

lish the curriculum or to delegate some of its authority to

local agencies for the final shaping of the curriculum"

(p. S86). This authority can be "delegated to the teacher"

or to the school district. In New York City School Boards
 

Association v. Board of Education of the City School Dis-
 

trict of New York (1976). "The ultimate general management
 

and control of educational affairs in the State is vested in

the Board of Regents and Commissioner of Education"

(p. 971). The foregoing indicates the legislative aspect of

authority. Since the judiciary ultimately determines which

body has the authority in determining instructional policy.

it could retain this power for its branch of government

through judicial intervention. However. the courts have

stated in many cases (some addressed under "judicial

restraint" in Chapter II) that the legislative branch is the

appropriate body to determine such issues of authority.
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Authority is vested to individuals. educators. and

other public officials. Instructional authority is primar-

ily granted to individual educators within a classroom set-

ting. "(The) public school teacher has not only (the) civic

right to freedom of speech both outside and inside (the)

schoolhouse but also some measure of academic freedom as to

his (sic) in-classroom teaching" (Mailloux v. Kiley. 1971.
 

p. 1387). In Militana v. University of Miami (1970). wide
 

discretion was given school authorities unless they operated

in bad faith or with arbitrary and capricious actions. The

decision that authority is granted unless one acts without

regard to good faith judgments was also related by Chief

Justice House in Simmons v. Budds (1973). He stated that a

public officer or board is considered to have delegated

authority if it acts honestly and fairly in exercising judg-

ment.

Authority is. however. tempered by reasonable limita-

tions as determined by the judiciary. The relative nature

of authority is exemplified in numerous cases. In Board of

Education. Island Trees Union Free School District v. Pico
 

(1982). Supreme Court Justice Brennan stated a board could

not remove instructional materials. i.e.. books. merely

because it did not like the ideas contained in them.

While petitioners might rightfully claim absolute

discretion in matters of curriculum by reliance

upon their duty to inculcate community values in

schools, petitioners' reliance upon that duty is

misplaced where they attempt to extent their claim

of absolute discretion beyond the compulsory

environment of the classroom into the school



library and the regime of voluntary inquiry that

there olds sway. (p. 2801)

A case in the Michigan school district of Gibralter

(Nigosian v. Weiss. 1971). this relative (non-absolute)
 

nature of authority was confirmed when the United States

District Court ruled that teachers and boards of education

had an obligation to refrain from abusing their authority

and that they could not use a classroom as a forum for their

personal views. A basic decision of authority. as the

determination of whether or not a student attends school.

was questioned in Leonard v. School Committee of Attie

(1985). In this decision. the superintendant was restrained

from preventing a student from attending high school.

In instructional decisions. malpractice cases give vir-

tually absolute authority in determining whether a student

has been delinquent in his/her studies. Connelly v. Uni-
 

versity of Vermont State (1°68) placed the burden of proof

on the student for " . . . showing that his (sic) dismissal

was motivated by arbitrariness. capriciousness. or bad

faith" (p. 9°). The court in Todd v. Rochester Schools
 

(1°72) stated that schools must retain this authority in

academic matters as youth are exposed to exciting ideas from

antiquity to the present.

Authority is a legal concept which relies on statutory

definitions from the legislature. These academic decisions

are under the authority of local districts and individual

teachers. The burden of proof in instructional malpractice
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cases involving allegations of incompetent instruction

remains with the plaintiff.

Care
 

Care is the root concept of the terms "duty of care"

and "standard of care." The duty to provide professional

care for students evolves from the position of educators as

they stand in loco parentis (in place of parents). This

obligation results from a state's statutorily defined obli-

gation for mandatory attendance in public education. A

concise definition resulted from the case Raymond v. Para-
 

dise Unified School District (1963) as follows. "An affir-

mative declaration of duty simply amounts to a statement

that two parties stand in such relationship that the law

will impose on one a reSponsibility for the exercise of care

toward the other" (p. 857).

References to care in instructional malpractice suits

are described in many different forms. In Donohue v.
 

Copiague Union Free School District (1978). the plaintiff

alleged that educators owed a duty of care to (a) teach

several basic subjects to him. (b) evaluate his learning

ability. and (c) evaluate and ensure that he understood

specific subject matter before granting a passing grade. By

the school's complying with these criteria. the plaintiff

stated he would be qualified for a high school diploma. He

argued that since he was not qualified for such a diploma.
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he was not afforded a professional care in accordance with

appropriate professional standards.

In Donahue. supra. other charges were alleged as a vio-

lation of duty of care including failure to (a) evaluate

underachieving students thus promoting unqualified students.

(b) individualize mental ability and the capacity to compre-

hend subjects being taught. (c) take proper means and pre-

cautions for underachieving students. and (d) interview and

provide other testing procedures to evaluate the plaintiff

to.ascertain his potential for success. Even though the

plaintiff was unsuccessful in litigation. charges as these

are the type with which educators must be concerned in order

to avoid charges of instructional malpractice.

This duty of care, as defined by cases in instructional

malpractice, often requires more of educators than just

"text book learning." In Mastrangelo v. West Side Union
 

High School District (1935). the courts provided a broader

definition of care.

It is not unreasonable to assume that it is the

duty of a teacher of chemistry. in the exercise of

ordinary care. to instruct students . . . rather

than to merely hand them a textbook with general

instructions to follow the text. (p. 636)

Defining how much care must be afforded varies from case to

case. depending on the experience. age of the child, and

individualized attention required for a specific subject

matter. For example. instruction in operating a band saw

requires closer scrutiny than most other subjects of educa-

tion.
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Cases in instructional malpractice tend to negate the

fact that there are differences of opinion in methodology.

However, when a planned teaching method is not implemented.

charges of not providing prOper quantity and quality of edu-

cation as described in Donahue. supra result. Providing a

proper methodology for instruction becomes the focus of

litigation. Flexibility in permitting differences of judg-

ment in methodology is developed in many cases. such as Egg:

rigan v. United States (1976). where the court recognized
 

". . . more than one mode of treatment was . . . prOper."

The direction of educators in this regard is left to local

authorities. In Board of Curators of the University of Mis-
 

souri v. Horowitz (1978). judicial interposition in deter-
 

mining care for individual schools is avoided as it should

remain. according to Justice Rehnquist. ". . . the control

of state and local authorities."

The court is indisposed to begin describing and defin-

ing standards of care for educators when such action would

expose them to a multitude of tort claims from disgruntled

parents. Parents could use the courts as their method of

obtaining individualized educational programs (IEPs). This

is described in instructional malpractice cases such as

Donohue. supra. Courts which negate a legal duty of care
 

for educators respond to the issue as in Peter W. v. San
 

Francisco Unified School District (1976). stating simply
 

that no "workability of a rule of care" from which to base

an instructional malpractice is present.
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In Trustees of Columbia University v. Jacobsen (1959).

a student alleged that the University's catalogs. brochures.

and other written statements developed a standard of perfor-

mance one should expect in attending a university. The

courts rejected these documents as standards of performance.

although the documents were the most tangible evidence

available. Justice Goldmann concluded that descriptions of

this nature are " . . . nothing more than a fairly complete

exposition of the (educational institution's) objectives"

(p. 63).

Proximate Cause

Two definitions of this term are found in Black's Law
 

Dictionary. First is that proximate cause is a ". . . con-

tinuous sequence of events which produce the harm (injury)."

Second is that an event ". . . stands next in causation to

the effect." Substantiation that an action is responsible

for an injury is evident when there is proof that without

that action no injury would have resulted. Not only must a

plaintiff prove that in cases of instructional malpractice

the alleged action caused the injury. he/she must also

demonstrate that there is a legal duty imposed by statute to

prevent such injury (Coleman v. California Yearly Meeting of

Friends. 1938). Each of these criteria is difficult to use

as a basis of proof since responsibility is difficult to

determine. Which individual is responsible for the result-

ing injury is difficult to prove. Many environmental
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influences have an effect on individual students. i.e..

educators and parental role models.

Providing proximate cause arguments is a formidable

task in cases of instructional malpractice since there must

be a direct correlation between the common and statutory

duties of care and a plaintiff's failure to learn. In

Donohue v. Copiague Union Free School District (1978). the
 

court reasoned. "The failure to learn does not bespeak a

failure to teach" (p. 881). It used the example of other

students in the classroom not failing to learn in the same

setting. If the teaching methodology were the problem. then

all students should be likewise affected.

The responsibility to protect a student is well estab-

lished in cases regarding personal liability and supervi-

sion. However. in instructional malpractice suits. deve10p-

ing proximate cause is more confusing. Since no widely

accepted procedures of teaching methodology are identifi-

able. conflicting teaching practices are supported and no

"right way" exists.

. . . unlike the activity of the highway or the

marketplace. classroom methodology affords no

readily acceptable standards of care. or cause. or

injury. The science of pedagogy itself is fraught

with different and conflicting theories of how or

what a child should be taught. and any layman

(sic) might--and commonly does--have his own

emphatic views of the subject. Peter W. v. San

Francisco Unified School District. 1976. p. 860

 

 

Proving proximate cause in instructional malpractice cases

is a major problem.
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Assuming one could prove a direct relationship between

a plaintiff's education and the effects on a student. this

relationship would not ensure success in litigation. The

potential of any student. in terms of educational ability.

is difficult to assess. Determining what a student could

have attained under different conditions is the responsibil-

ity of the party charging instructional malpractice. This

difficulty was explained in D. S. W. v. Fairbanks North
 

Starborough School District (1°81). as the court concluded

it would render ". . . legal cause an imponderable which is

beyond the ability of the courts to deal with in a reasoned

way" (p. 856).

Although proximate cause is extremely difficult to

prove. an analysis of the different types is necessary in

determining activities of liability for educators. As an

antecedent condition to proximate cause. Peter W. v. San
 

Francisco Unified School District (1°76) set forth the posi-

tion that those in the public sector are liable for an

injury in terms of instructional malpractice proximately

caused by a failure to discharge their duty. In Hoffman v.
 

Board of Education of City of New York (1°78). the action

charged which caused the harm was alleged to be inadequate

evaluations (specifically re-evaluations). A more direct

charge of proximate cause was found in Gardner v. State
 

(193°). where a lack of proper instruction was found to be

the cause of a physical injury. The instruction or lack of

instruction became the focus of this litigation. "Where an
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11 year old child sustained misplaced vertebra while

attempting a head stand in a physical education class . . .

proximately caused by lack of proper instruction . . . ."

(p. 344). Determining proximate cause in activities which

involve physically dangerous situations is less difficult.

Examples include physical education. industrial arts'

classes. drivers' education. chemistry. and certain

elementary and pre-school activities.

Competency
 

Competency is a product of legislation. rules, poli-

cies. and regulations. It is redefined by judicial deci-

sions which respond to charges of inappropriate validity

(inherent flaws in the evaluation instrument) and aspects of

discrimination. The legal concept of competency can be

dependent on the definition provided by the local agency

(school system).

Instructional malpractice commonly involves a charge of

a lack of competency. Two types of competency appear in

these allegations. First are general expectations of per-

formance by individual educators. i.e., teachers. adminis-

trators. school systems. These general expectations are

usually questions raised regarding the proficiency of

specific individuals employed by school systems. Second are

competency questions in the testing of a student's classroom

performance. Questions of competency are directed at a

teacher's ability to perform and also the resulting ability
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(or inability) of a student to perform. In charges of

instructional malpractice. both of these competency ques-

tions are introduced as evidence.

Competency standards developed by local school systems

or state boards of education have been questioned by liti-

gants claiming that a Specific test is not an accurate indi-

cator of student performance. These standards are an area

of concern for a school system which is attempting to imple-

ment competency testing as a means to provide protection

against the potential for instructional malpractice litiga-

tion.

Determining the definition of the word competency. and
 

assessing the inability of instructional malpractice charges

is essential through statutes. rules. regulations. and poli-

cies. States have enacted competency standards which deter-

mine whether a student will receive a high school diploma.

At the beginning of this decade. 36 states had enacted

legislation in an attempt to avoid social promotion. and 16

had taken steps to give substance to the diploma through the

use of competency tests (Patterson. 1980). Since this

period. many states are developing such tests. As a result.

competency is a term which is defined by legislative

decrees. An example of this trend and the state standards

which were referred to in the Copiague School Distridt are

found in Donohue v. Copiague Union Free School District

(1978) as follows.
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No high school diploma shall be conferred which

does not represent four years or their equivalent

in grades above eight. and no such diploma shall

be conferred upon a pupil who has not achieved a

passing rating in each of the basic competency

tests established by the commisSIOner. (p. 883)

Competency, according to this definition. is a protracted

process. The term competency is continuously changing

according to current standards.

Tests are often the basis for lawsuits. Validity of

the evaluation instrument is the first step in this process.

In James v. Board of Education of City of New York (1°77).

this type of allegation was presented:

. . . whether the courts have power to enjoin.

even temporarily. the administration of examina-

thHOCO school pupils based on contentions that

the integrity of the exam1nations had been fatally

compromised is the issue presented for our consid-

eration. (p. 1291)

Since the test will establish the definition of competency.

a threshold argument is the issue of involving the judiciary

in reviewing such examinations. Wide debate on the advis-

ability of judicial intervention is exemplified in the deci-

sion of James. The Appellate division in New York granted

an injunction to prevent a scheduled examination. The

Supreme Court of New York overturned this decision as inap-

propriate judicial interference. However. once a test is

considered valid. whether by judicial intervention or nonin-

tervention. the examination serves as the local-agency's

definition of competency.

The second type of argument involves charges of unfair-

ness. In Debra P. v. Turlington (1981). the essence of
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the claim was that a test was used to determine competency

(SSAT II) while perpetuating and re-emphasizing "the effects

of past purposeful discrimination." Not only must a test be

determined valid, but it must also be nondiscriminatory.

Curriculum

Curriculum is a word which has various definitions.

Recent trends in curriculum research expand the concept of

curriculum to include many competencies which affect the

learning environment. Court decisions on instructional mal-

practice tend to refer to curriculum in terms of subject

matter. This definition is a stricter construction of cur-

riculum and is important to consider when analyzing issues

of instructional malpractice.

The court's persuasion in dealing with the concept of

curriculum is summarized in Kuhlmeier v. Hazelwood School
 

District (1984). The courts do not desire to substitute

their judgment for that of a school. As stated in

Kuhlmeier. "School officials have (a) great deal of discre-
 

tion in (the) realm of determining curriculum: constitu-

tional values are not implicated in curricular decisions"

(p. 1287). This premise that curriculum is determined

locally is pervasive to the extent that it discourages judi-

cial interference when possible. In Todd v. Rochester Com-
 

munity Schools (1972). Justice Bronson stated. ". . . the
 

judicial garb should never be mistaken for the accoutrements

of censor. and the black robes of the trial court may not
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exclude. from the public school students. the light of

ideas--irrespective of their varied hues" (p. 9°). When

instructional malpractice or similar educational issues are

litigated. the courts attempt to avoid those subjects which

directly relate to curriculum. The court in Meyer v.

Nebraska (1°22) noted ". . . the power of the state to .

prescribe curriculum were (sic) not issues before the court"

(p. 569).

The justification for this reluctance of the courts to

interfere in curricular decisions is articulated in Hunter

v. Montgomery County Board of Education (1°81) as follows.

We are aware that a serious social problem exists

when. as here. a student is "promoted" through the

school system. from grade to grade. and yet he or

she has not been taught to read . . . . The

seriousness of a matter. however. does not mean

that a solution may be found. or redress obtained.

through the use of the courts. Courts cannot

solve every societal problem. (p. 684) (Emphasis

added.)

 

This theme is found throughout decisions relating to curric-

ulum or those discussions which issue charges pertaining to

curriculum. The court's avoidance of curricular decisions.

by default. places the definition of curriculum with state

and local authorities.

The courts do not allow absolute providence over deci-

sions concerning curriculum. In Board of Education. Island

Trees Union Free School District No. 26 v. Pico (198?). Jus-

tice Brennen concluded for the court that while the peti-

tioner could influence curriculum by relying on community

values. he/she could not sustain a carte blanche
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jurisdiction to determine library books and other such

matters. Even though these petitioners are the local

authority (voters reflecting community values). the courts

will preserve the integrity of the schools' authority over

matters of curriculum.

Curriculum is based on the authority of the state and

local school system and is defined by these local agencies.

Although the courts remain hesitant to intervene in matters

to retain the independence of the academic setting. the

'court will consider the merits of each case when school

officials. individual educators. or community members

misapply such authority.

Diagnosis
 

The question of an educator's role in achieving a

proper diagnosis in a school setting is often the major

issue in instructional malpractice suits. Diagnosis

includes the assessment given at the time of evaluation and

also the continuing procedures required for future (follow-

up) evaluations. In Hoffman v. Board of Education of New
 

York City (1979). the plaintiffs contended that their son
 

was not diagnosed properly. The issue presented before the

court was that the board of education was liable for

negligence in failing to follow the recommendation of a

school psychologist. Since the original diagnosis of

intelligence was just below the cutoff point for attending

regular classes. a re-evaluation was prescribed by the
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school psychologist. Twelve years later. the student was

found to be in the "normal" intelligence (I.O. level) range.

yet he remained in special classrooms because of a failure

to diagnosis his later improvement prOperly. This concept

of extending an evaluation to include procedures of

implementation and reassessment is broader than a definition

which equates diagnosis to a specific procedure (the

original assessment) at one given period of time.

Many of the cases referencing malpractice as negligence

are founded in decisions from the medical profession: how-

ever. they relate to instructional malpractice. In Adkins

v. Roop (1°38). the courts stated that a physician or a pro-

fessional is a specialist because of his/her Specialized

learning and. as a result. is required to provide an ade-

quate diagnosis. The physician must ". . . devote special

attention to the study of the disease. its diagnosis and

treatment. having regard to the present state of scientific

knowledge" (p. 727). The educator is equally obligated to

provide a diagnosis in a manner consistent with the current

state of accepted educational practices. This consistency

is more difficult to ascertain in education. In Cooper v.
 

United States (1°70) and Johnson v. Borland (1°47). the
  

courts addressed the fact that the actual judgment or

assessment is not proper for judicial review. However. the

duty to provide a diagnosis is a responsibility of the

professional ". . . defendant properly claims that a doctor

is not liable for a mistake in diagnosis: but this is not
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true if he (sic) is negligent in making a proper examina-

tion" (p. 787). Educators are required to perform functions

involving professional judgment (diagnosis) in a competent

manner. As demonstrated in Hoffman v. Board of Education of

City of New York. charges of misfeasance can result from
 

improper diagnosis.

Due Process
 

Due process is the protection of individual rights

under the law. Students and parents contend that negligent

instruction violates their right to due process. Numerous

cases establish a student-educator relationship in regard to

due process. In Soglin v. Kaufman (1°68). the courts stated
 

that disciplinary actions are subject to due process

provisions of the constitution when the school su3pends a

student which results in loss of credit. Due y. Florida A&M

University (1963) established that minimal due process
 

requirements must be afforded to students when su3pensions

and expulsions occur. Also. in Dixon v. Alabama State Board

of Education (1°61). procedural due process was required for
 

students. The proponents of a cause of action for instruc-

tional malpractice assume (from these decisions) that a lack

of proper education or enforced confinement (failure to

mainstream) of students results in a deprivation of liberty

without due process of law.

This charge of a violation of due process for negligent

instruction is similar to the type of argument proposed in
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San Antonio Independent School District v. Rodriguez (1°72).

In this case. the Supreme Court indicated that an adequate

education was mandated since the state chose to require edu-

cation by statute. However. since this was a class action

suit attempting to establish liability under the Civil

Rights Act. the decision may not pertain to individual stu-

dents. In addition. the minimal standards suggested by this

court would not provide a standard to judge allegations of

instructional malpractice.

An example of the argument that due process is violated

in instructional malpractice litigation occurs when the

school system fails to provide adequate education. An

example is in Mahavongsanan v. Hall (1976).
 

Withholding the degree from the plaintiff because

of her failure to satisfy the examination require-

ment is. in the absence of adequate notice with

respect to the scope and depth of the examination.

a deprivation of a valuable pronerty right without

due process of law in violation of the 14th Amend-

meng to the United States Constitution. . . . (p.

488

In Debra P. v. Turlington (1981). the court cited the dif-

ference between academic and disciplinary dismissals. How-

ever. the court noted that the rights afforded an individual

under these two types of dismissals are not clear (due pro-

cess). This ambiguity is apparent in instructional malprac-

tice (academic dismissal) cases where competency tests are

required to receive a high school diploma.

Courts are also reluctant to get involved in due pro-

cess arguments as found in curriculum and other educational
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matters of instructional malpractice. However. this reluc-

tance does not diminish due process rights of students. In

Board of Curators of the University of Missouri v. Horowitz
 

(1978). the court stated.

. . . courts are particularly ill-equipped to

evaluate academic performance . . . . The factors

discussed . . . with respect to procedural due

process speak a fortiori here and warn against any

such jud1c1al intru31on into academic dec1s1on

making. (p. 92)

This restraint by the judiciary has not decreased the claims

by individuals that violation of the 14th Amendment is an

acceptable consideration in determining instructional mal-

practice.

Due process in instructional malpractice is concerned

with the violation of an individual's right to obtain state

mandated requirements of education. The level of acceptable

standards become the most difficult criterion to establish

before the court. This aspect (difficulty in establishing

an acceptable standard) of substantive due process (level of

acceptable standards) might provide a buffer for educators

concerned with charges of professional malpractice.

Funding

Court decisions which impact instructional malpractice

cases involve two different phases of funding: (a) the

concept of federal funding restrictions and (b) mandatory

funding for federal programs. The first is broader and

encompasses a variety of federal programs. The second

relates to Special Education Act P.L. 94-14? and involves
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the right of these students to an "appropriate education as

a result of the funding process."

Courts confirm the concept of federal control for pro-

grams requiring federal funding. An example of this federal

control appears in Campbell v. Talledega County Board of
 

Education (1981) where the court pronounced ". . . defen-
 

dants must thus adhere to the conditions accompanying the

federal grant" (p. 52). Instructional malpractice suits can

result from alleged violations of these federal programs.

The decision in Campbell further stated that the ultimate

responsibility for enforcement of these standards rests with

local governing bodies. i.e.. the state board or local

school district.

In Bossier Parrish School Board v. Lemon (1967). an
 

example deve10ps from the Civil Rights Act of 1964.

"Parrish school boards and superintendents of schools. in

accepting federal funds for maintenance . . . under the

federal act . . . became bound by provisions in the

Act . . ." (p. 848). The criteria from these federal pro-

grams provide a standard of care by which to judge educator

and educational system performance. Violation of these

standards are the impetus for many instructional malpractice

suits.

When funds are scarce. and federally mandated standards

are difficulty to comply with. courts have taken the posi-

tion in certain cases that schools cannot arbitrarily or

capriciously choose which parts of a program they desire to
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of programs, there would be radical 100pholes in the law.

In Crawford v. Pittman (1983). the manner in which programs

are to be regulated must be on an equitable basis as indi-

cated in the following excerpt:

... . . If sufficient funds are not available to

f1nance all of the services and programs that are

needed and desirable in the system, then the

available funds must be expended equitably in such

a manner that no child is excluded from a publicly

supported edpcation consistent with his (sic)

needs and ab111ties to benef1t therefrom.

(p. 1035)

This concept was supported in Mills v. Board of Education of

the District of Columbia (1972) which called for equitable

distribution of funds in financial exigencies. The act of

funding. by federal or other authorities. which results in

specific performance criteria for the recipient can provide

the basis for an instructional malpractice suit relying on a

violation of a duty of care.

Immunity

Governmental immunity appears in a number of cases con-

cerning school teachers. administrators. and other public

employees. In certain situations. the legal concept of

immunity is extended to public school educators. and other

cases indicate an opposite conclusion. Some states. includ-

ing Michigan. are considering legislation to accomplish this

immunity protection. The 11th Amendment of the United

States Constitution states the following.

The judicial power of the United States shall not

be construed to extend to any suit in law or
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United States by Citizens of another State or by

Citizens or Subjects of any Foreign State.

Individual states determine the amount of liability incurred

from tort suits on its employees. Some states limit the

liability of their employees and. in effect. exempt them-

selves from the 11th Amendment. In Michigan. for example.

governmental immunity is under consideration in the form of

House Bill 5163 as follows. "Under the statute. as a rule.

all governmental agencies are immune from tort liability in

all cases in which the governmental agency is engaged in the

exercise of discharge of a governmental function." In cases

which are related to educational malpractice. the concept of

governmental immunity. however. is not a major obstacle in

pursuing such litigation.

Examples of support for governmental immunity can be

found in Leviton v. Board of Education of City of Chicago
 

(1°40) which stated. ". . . (there is) no responsibility to

reSpond in damages in a civil action. for neglect in the

performance of duties unless the statutes of a particular

state provide for such litigation" (p. 497). Also in

Loughran v. Flanders (1979). in reference to litigation con-
 

cerning methodology and other educational practices. the

court dismissed the suit on the basis of governmental immun-

ity.

Determining the liability of a public employee was

addressed in Whitney v. City of Worcester (1977). The court
 

stated the criterion to be used in determining the applica-



tion of governmental immunity is whether the act is for the

common good of all, which does not include an element of

corporate benefit. or whether it is for corporate profit.

There is no liability if it is for the common good.

Governmental immunity. however. in most cases is not

extended to the action(s) of individual educators in a

school system unless by specific statute. In Bookenberger
 

v. Storer (Morgenstern. 1°83). the court ruled while educa-

tors may be liable for "malicious or deliberate harm." they

are not liable for torts committed in "the performance and

within the scope of those duties" involving exercise of

judgment (p. 24). Instructional malpractice cases fall

within this category of tort judgment. The court further

held that a teacher is reSponsible for upholding a reason-

able standard of care in the performance of his/her duties.

After extensive discussion of this concept. the court con-

firmed that sovereign immunity did apply to other school

officials in the performance of their ministerial functions.

This type of application. which creates a dichotomy between

ministerial and discretionary powers. has been noted in

prior court decisions regarding governmental immunity.

"Government officials are liable for the negligent perfor-

mance of their ministerial duties. but are not liable for

their discretionary acts within the sc0pe of their author-

ity" (Muskopf. 1961. p. 462).

The precedent in developing the concept of governmental

immunity for school systems is well established. Similarly.
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cases of negligence is also well established. In the case

of Leymel v. Johnson (1°30). the extension of immunity to

educators was addressed directly. The court stated that no

matter how well the profession of education is regarded. a

conclusion that a teacher should exercise the sovereign

powers of the state is not possible. Although the respon-

sibilities of teachers are great. i.e.. paternalist, moral-

ist. and disciplinarian. teachers can ". . . accomplish them

as . . . a citizen. and for success . . . (they) need not be

clothed in . . . sovereign functions of the state" (p. 552).

In Duncan v. Koustenis (1970). the court conceded that
 

although governmental immunity extended to local school

boards. in many cases this immunity was not extended to

individual teachers. The court made this statement on the

basis that a public school teacher is a "professional con-

tract employee" of the state and not directly a public offi-

cial.

In issues of instructional malpractice. the courts

often refer to Muskoof v. Corning HOSpital (1°61). This
 

case establishes a basis for the reluctance of courts to

impulsively accept immunity as a defense. Muskopf estab-

lished that suits of negligence. i.e.. instructional mal-

practice. allow immunity as an exception. not as the rule.

in determining exemption from liability. In Pittman v.
 

City of Taylor (1976). the court stated this objection.
 

"Accordingly. we hold that the traditional common-law judge
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made (sic) immunity that the state and its instrumentalities

heretofore enjoyed from its torts should be and it hereby is

abrogaded" (p. 515). This endeavor. to re-establish govern-

mental immunity. was suggested in Molitor v. Kaneland Com-
 

munity Unit District No. 302 (1°59). In this case. the
 

courts reiterated that school districts are not liable for

issues on instructional malpractice (torts or negligence):

however. that type of liability protection could be promul-

gated by legislative action in the form of statutes. Sta-

tutes can extend liability to individual teachers as well as

to school systems. Unless legislation provides a buffer

against legal liability for negligence in schools. educators

must assume they are vulnerable to actions of tort regarding

instructional malpractice.

In Loco Parentis

In loco parentis means "in place of parents." This
 

concept is often defined in terms of current situations.

changes which occur in societal attitudes. and rules and

regulations of governing agencies. The first definition of

this term for educators is found in Burpee v. Burton (1878).
 

In the school. as in the family, there exists on

the part of the pupils the obli ations of obedi-

ence to lawful commands. subordination. civil

deportment. respect for the rights of other pupils

and fidelity to duty. These obligations are

inherent in any prOper school system. and consti-

tute. so to speak. the common law of the school.

The Specific meaning of the "lawful commands" and inherent

powers of the school was further defined in Richardson v.
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Braham (1964) as the court concluded that school boards.

principals. and teachers are in control of the educational

environment. and his control extends to "health. Proper sur-

roundings. (and) necessary discipline."

The school has similar authority as parents. although

it is not identical. Limitations have been established

through decisions which reflect the changing predilection of

society. These limitations transcend those incorporated in

the doctrine of family immunity. just as family immunity

precludes parents from tort liability connected with the

family relationship. Abuse of authority is unlawful and not

immune from tort liability as in family immunity.

Educators. however. do not retain the same providence of

authority as parents. They must act within guidelines set

forth by state and local authorities. in addition to

fulfilling requirements of professional care.

In Connelly v. Board of Education of City of New Bri-

ggig (1956). a Connecticut court ruled that an educator had

a responsibility to provide "good" education since he/she

had the right of in loco parentis.

This relationship imposes obligations upon the

teacher as well as upon the pupil. Boards of edu-

cation are required to maintain in their respec-

tive towns good public elementary and secondary

schools. It is axiomation that schools can be no

better than the teachers they employ. (p. 752)

An example of a violation of this responsibility in which

the courts relied on the doctrine of in loco parentis is
 

found in the Appeal of Denise Pierce and Christopher Rice
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(1982). where the board was found negligent. A student was

determined to be disabled by a private physician on numerous

occasions, and his recommendation for special education

status was ignored. The responsibility of the board to

follow through on such a recommendation was referred to as

negligent in fulfilling responsibilities evolving from the

concept of in loco parentis. This concept was similar to

the duty of care for Denise Pierce (student) (p. 68). It is

the basis for the assumption that an educator has a

reSponsibility to provide general care for his/her students

and is not immune from court action.

Liability

Liability in instructional malpractice refers to the

accountability for which a school system or educator is

reaponsible. Although a school system retains liability.

even under a doctrine of governmental immunity. the liabil-

ity extends only to those functions which are ministerial.

In Whitney v. City of Worcester (1977). the court held that
 

misfeasance as alleged by a plaintiff was not recognizable

" . . . conduct is discretionary rather thansince the

ministerial." Governmental immunity, as discussed in the

prior findings section. refers to this dichotomy between

ministerial and discretionary functions. Liability is

applied by the courts to those powers which the board

assumes from state mandated ministerial functions.
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As in other types of governmental immunity. the legis-

lature may grant to educators immunity from their discre-

tionary instructional functions which are otherwise unpro-

tected. In Peter W. v. San Francisco Unified School

District (1976). the court concluded that statute granted

immunity from tort liability for discretionary actions of

instructional activities.

The judiciary does not necessarily grant immunity for

discretionary aspects of an educator's performance unless

defined by statute. since matters of judgment can be

challenged. Whitney v. City of Worcester (1977). provided

the comparison between public and private sectors for

liability in exercising judgment.

. . . the exercise of judgment and discretion. the

nature of that judgment is not qualitatively dif-

ferent from the judgments of private individuals

which are reviewed every day through the mechanism

of an action in tort. (p. 121°)

Liability for actions of judgment are subjects of liti-

gation and provide a mechanism for students or parents to

revert to the courts. This concept was confirmed in Hoffman

v. Board of Education of New York (1°79). as the court
 

stated in the original decision. " . . . a case of educa-

tional malpractice may he pleaded and established against a

board of education . . . " (p. 113). Establishing a case

against a board of education. teacher. or school system for

instructional malpractice is a formidable task. Evidence of

this results from the fact no general educator has been

found liable for instructional malpractice. However. in
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recent litigation. different theories have been applied to

commence liability on boards of education for issues of

inappropriate instruction. Incompetent instructors, as

determined through a variety of sources (including the

selection process). may provide evidence necessary for

instructional malpractice litigation. In Kolar v. Union
 

Free School District (1939). a plaintiff was alleging neg-
 

1igence of inadequate supervision during physical exercises.

Although the court negated this as a cause for action. the

decision did state that a district could be held liable if

it failed to select a suitable person as an instructor.

Negligence
 

Negligence refers to a delinquency in the manner of

care a reasonable person ought to exhibit in a similar situ-

ation. This principle was stated in Siau v. Rapids Parish
 

School Board (1972). where the court noted that negligence
 

is the failure to " . . . do something that one ought to

have observed and done. and would have done...with ordinary

care" (p. 375). Determining the ordinary educational care

is the major problem for plaintiffs to overcome in

instructional malpractice cases and serves as an area of

protection for educators against such successful litigation.

Negligence may be the only method of charging incompetence

in instructional malpractice. as this type of negligence

centers on the action which was not taken. rather than a

standard of care prescribed.
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Academic negligence includes the failure to act pro-

perly by providing instruction in basic skills. Failure to

diagnose and treat a student in the basic skills of educa-

tion was at issue in the case of Donohue v. Copjagge Union

Free School District (1978). The court stated that this
 

failure to provide basic skills in education was not unlike

a doctor confronted with a patient who is terminally ill.

(It) is not unlike that of a doctor who . . .

fails to pursue medically accepted procedures to

diagnose the specific condition . . . and instead

allows the patient to suffer the inevitable conse-

quences of the disease. (p. 884)

This model. accepted by the courts in most cases of instruc-

tional malpractice. uses the standard criteria for negli-

gence. As stated in the instructional malpractice case of

Peter W. V. San Francisco Unified School District (1976).

the court required that the allegations of instructional

malpractice include: (1) facts showing a duty of care. (7)

negligence constituting a breach of this duty. and (3)

injury to the plaintiff as a proximate result. These

standards are the basis for all charges of instructional

malpractice (negligence). The criterion of cause in

negligence is not addressed until a breach of duty of care

has been established. as in Raymond v. Paradise Unified
 

School District (1963). This reliance on a breach of duty
 

for proximate cause is an important protection for educators

if they are involved as defendants in litigation.

In issues of instructional malpractice. negligence was

determined in a variety of examples throughout the study.
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The research demonstrated that the courts would be the

determining factor for charges of academic negligence. even

though they were reluctant to become involved in the educa-

tional decision making process. Donohue v. Copiague Union
 

Free School District (1978). exemplified this was an appro-

priate activity of the courts. The decision stated that the

determination of blame in the teaching process over the

matter of a plaintiff's failure to achieve basic literacy "

. . . is really a question of proof to be resolved at a

trial" (p. 883). This requires the proof of a violation of

a professional duty and standard of care. and only courts

are the prOper forum for such activity.

Special education cases may embody a statutory viola-

tion. i.e.. (P.L. 94-142). An example of a statutory viola-

tion alleging academic negligence can be found in Loughran

v. Flanders (197°). The school district claimed it did not
 

have resources to provide necessary re-evaluation proce-

dures. The plaintiff charged that the school system

breached statutory provisions by failing to provide the

student with free and appropriate education.

This breach of duty allegedly arises from the

defendants' failure to prOperly diagnose and take

effective steps toward remedying his learning dis-

abilities. (p. 1‘2)

Determining negligence involves the concept of contrib-

utory negligence. Contributory negligence. as defined in

Honaker v. Critchfield (1933). is an act or omission by the

plaintiff which contributes to his/her injury. This concept
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is a forceful argument in charges of negligence in

instructional malpractice suits. However. in Bellman v. San

Francisco High School District (1938), the court stated that

because a plaintiff does not exercise his/her

responsibilities. he/she is not necessarily guilty of

contributory negligence. nor. conversely does it absolve

him/her from liability.

On the side of school districts in defending charges of

negligence in academic instruction is the misguided notion

by plaintiffs that the school institution must effectuate a

cure for any academic ill. In Adkins v. Ropp (1938). the

court. in re_ard to professional malpractice. stated an

implied contract does not include a promise of cure and

". . . negligence cannot be imputed because a cure is not

effectuated" (p. 727). In addition. the plaintiff must

prove a specific cause was responsible for the negligent

action. Donohue v. C0piague Union Free School District

(1978) concurred with this position.

Because of (a) multitude of factors affecting

(the) learning process it would be impossible to

prove that acts or omissions of educators were

proximate cause of student illiteracy in a

negligence action for educational malpractice.

(p. 876)

The first step in a charge of instructional malpractice is

proving proximate cause and establishing negligence.

Preperty Rights

An important aspect of property rights surfaced in the

cases for this study. Property rights involve the property
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interests of the individual educator which affords him/her

protection under the due process clauses of the fourteenth

amendment of the U.S. Constitution. These rights and other

such job security provisions. i.e.. tenure rights or con-

tractual rights. require a school district to act in an

apprOpriate and responsible manner in dismissing staff. The

dismissal of incompetent staff was shown to be an aspect of

instructional malpractice. Retaining unqualified staff is a

charge found in numerous cases of instructional malpractice.

Prooerty rights vary in broad terms and involve more

than just tangible items. and they include in certain cases

an individual's job or profession. Tenure is one method of

securing this property right for educators. Tenure systems

vary widely across the United States. State laws concerning

tenure directly influence the claim to property rights. In

Scheelhaase v. Woodbury Central Community School (1972). the
 

question of renewal or non-renewal of contract was directly

related to the tenure laws as designated by the individual

states. In those states where tenure laws do not exist.

property rights may be severely limited as described in

Freeman v. Gould Special School District (196°).
 

Absent statutory or contractual requirements. per-

sons discharged for inefficiency. incompetency. or

insubordination have no constitutional right to a

hearing with rights of cross-examination and con-

frontation of witnesses. (p. 1161)

The method in which an educator is dismissed for incom-

petence must also be in accordance with proper procedures

and accepted standards. Again in Scheelhaase v. Woodbury
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Central Community School (1972). the court found that a

teacher's privilege to remain on staff could not solely be

the result of competency tests administered to his/her

students. As a result of numerous decisions of this nature

relating to due process. i.e.. progressive discipline. first

amendment rights. and contractual obligations. a board of

education must respond to proper procedures and criteria in

dealing with staff problems. Violating such rights may

cause a retention of personnel inclined to place the school

system in a position of liability in regard to instructional

malpractice suits.

Potential Remedies
 

It is necessary to determine the types of remedies

courts are willing to consider prior to discussing the

recovery for which educators of a school system may be

liable. In the appeal of Hoffman v. Board of Education of

City of New York (1978). the court deliberated on the pos-
 

sible conflict between public policy considerations and

remedies.

The significant issue presented on this appeal is

whether con31derations of public Dolicy preclude

recovery for an alleged failure to properly

evaluate the intellectual capac1ty of a student.

(p, 377)

On the first appeal of this case. the court decided that

remedy was possible in terms of monetary damages

(3750.000.00). On further appeal. this decision was

reversed. and the court relied on public policy
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considerations to negate a monetary remedy in a case of

instructional malpractice.

When a case of instructional malpractice is argued on

the basis Of federal law. i.e.. Civil Rights Act of 1964. or

title programs. there is a question whether compensatory

damages are appropriate. Courts have ruled for and against

such remedies. In Boxall v. Sequoia High School District
 

(1979), questions of remedies in federally funded programs

were considered inappropriate. The court stated that

federal programs which are supplemental in nature should not

be seen as providing a new entitlement to damages. However.

in other cases awards have been allowed.

Three types of relief appeared in cases regarding

instructional malpractice. The first is removal of the

incompetent instructor. This action results from complaints

regarding specific individuals rather than school systems in

general. Remedial instruction is the second type and con-

sidered a more viable Option. The third type. as charged in

Peter W. v. San Francisco Unified School District (1976) is
 

damages for future income which the student is incapable of

earning because Of the alleged damages (inadequate educa-

tion). This type Of litigation. if successful. would neces-

sitate the purchase Of liability insurance for professional

malpractice. Insuring educators for malpractice may be a

result of increased instructional malpractice claims.

Courts might be more willing to award damages if insurance

companies are paying the bill. This insurance would also
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remove one of the public policy considerations (financial

burden) discussed in Chapters IV and V.

Testing

Testing as a concept in instructional malpractice liti-

gation developed from specific use Of tests within the edu-

cational setting. Implementation Of tests includes a

reSponsibility to evaluate their validity and importance.

Exams are given to students as a diagnostic tool to test

competency.

Tests can be used to show whether specific criteria

have been realized. In Campbell v. Talledega Coungy Board

of Education (1979). the court concluded that a testing

program was sufficient and appropriate in determining a pro-

per program for handicapped children. This type of decision

confirms the use of tests for competency matters (assuming

they are proven reliable and valid). An example of testing

as an apprOpriate measure of evaluation for determing basic

skills is found in Paladino v. Adelphi University (198?).
 

In 1979. while he was attending fifth grade.

Michael evidenced certain learning problems and

his parents sent him to a private testing institu-

tion for independent evaluation. The results

showed that Michael was not equipped with suffi-

cient skills for fifth grade and was several

grades below fifth grade level . . .

The plaintiff charged that the educators within the school

gave passing grades although they failed to evaluate. He

alleged that educators neglected to perform apprOpriate

testing and other educational methods necessary for satis-
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factory fulfillment of instruction. Testing is. therefore.

one instrument to document student achievement in avoiding

instructional malpractice litigation. Private institutions

for purposes of testing are occasionally used to confirm or

rebut results of particular examinations.

Tests which were taken for a variety of reasons prior

to the initiation of a lawsuit against a school system may

be used or introduced as evidence of negligence. Most tests

are now inaccessible through individual state privacy sta-

tutes. However, they have been accepted in a variety of

cases for use in litigation (Pennsylvania. 1076. p. 9003.

This type of evidence assists in validating the preceding

discussion of test results when used as documentation to

prove achievement of basic skills for an individual student.

Tests which confirm student performance may be considered as

important records. which should be retained. to document

student achievement (should instructional malpractice become

an issue).

A final aspect of the legal concept of testing found in

this study relates to the appropriateness of the exam in

terms of reliability. In Debra P. v. Turlington (10793. the
 

plaintiffs contended. "The application of the SSAT II

testing program only to public schools (as opposed to both

public and private schools‘ is a violation of the eoual pro-

tection and due process clauses of the fourteenth amendment"

(p. ?6?3. Discrimination was alleged since more (10 times)

black students failed the exam than white students. The



707

plaintiffs charged that the test was. therefore. inherently

discriminatory. This is an example of a charge which

questions the testing instrument as well as the testing pro-

cedure. Ouestions regarding the reliability of testing

instruments when they appear in suits of instructional mal-

practice are not uncommon.

Summary

The purpose of this chapter was to provide a basis for

conclusions in chapters IV and V. The analysis of cases in

Chapter IV is based on definitions as determined from court

decisions. These definitions change as the court sets new

patterns of iudicial review. (An example of the transitions

of definitions is the changing character of discrimination

from Plessy v. Fergusen. (18963 to Brown v. Board of
 

Education. (1°54).3 References to the terms in analyzing

cases in instructional malpractice must be placed in context

as found in relevant cases of similar litigation. These

terms reappeared throughout decisions relating to

instructional malpractice and establish the basis for

analyzing data from this study.

As cases persist concerning professional malpractice.

these definitions will continue to evolve. Analysis of data

in Chapters IV and V depends on the definition of the terms

develooed in this chapter.



CHAPTER IV

FINDINGS: COURT DECISIONS RELATIVE TO

INSTRUCTIONAL MALPRACTICE

Introduction
 

The data reported in this chapter result from an exten-

sive review of primary cases which were selected as paradig-

matic of instructional malpractice litigation. The results

are a summary of the mafior cells in a matrix which evolved

from the collection of the data. This delineative approach

reflects the predominant concepts which establish the cur-

rent state of judicial review with respect to instructional

malpractice. Many of the more than 84 secondary cases

analyzed contribute to decisions of the courts. Those deci-

sions which are not considered primary cases for this study

were analyzed in Chapter III.

Throughout the course of this study, cases directly

related to instructional malpractice surfaced as the leading

decisions. Twelve such cases are considered primary or

relevant to this analysis and will be presented in this

chapter using the criteria established in Chapter I as fol-

lows:

]. name:

2. background:

3. decision:

108
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4. case references:

5. remedy petitioned:

6. arguments presented, sustained, and/or

requested:

7. arguments sustained:

8. arguments denied;

9. educator(s) actions cited:

10. potential actions cited: and

1]. legal principles and/or concepts.

These cases will form one axis in the matrix used for analy-

sis of the data. The criteria listed above form the other

axis of the matrix and determine the trends referred to in

the research question.

Selected cases used for this study are briefly summar-

ized by t0pic in Appendix D using case. state. and summary.

This analysis provides a method of referring to concepts and

principles in applicable secondary cases. The list is

arranged in alphabetical order by case title.

Primary Case Findings
 

The 12 primary cases which were analyzed by use of the

matrix are presented in Chapter III chronologically within

four categories. The first set includes Peter W., Donohue,

Hoffman, Hunter, and §223° Peter W. is the first major case

involving instructional malpractice. This case is quoted

more than any other and developed some of the original

arguments for subsequent decisions. The case was decided in

1976 and presented the concept that under normal
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circumstances. public policy considerations precluded find-

ings of instructional malpractice. Donohue, in 1978. con-

firmed the findings of Peter W. and is probably the second

most quoted case. This case concentrated on monetary reme-

dies and delineated public policy considerations which deter

instructional malpractice suits. Educators' actions were

stressed in more detail in Donohue than in Peter W. Next in

line for cases of instructional malpractice is Hunter, in

198] which attempted to bring instructional malpractice

litigation to Maryland. The court. in Hunter, relied on

Peter W. to prevent successful use of instructional malprac-

tice. The court addressed the issue of educator's account-

ability for learning. In 1983, EESH was a successful case

of medical malpractice. The defendants attempted to con-

vince the court that instructional malpractice was the real

issue which would prevent successful litigation. This case

reflects the current protection for educators from instruc-

tional malpractice in terms of successful litigation.

The second category of cases involves P.L. 94-142.

Campbell was litigated in 198] and addresses the issue of

mainstreaming. This decision represents the courts most

active involvement in the deve10pment of curriculum. Speci-

fic remedies were ordered to ensure compliance with the Edu-

cation For All Handicapped Children Act of 1975. D.S.W.. in

1981. involved the problem of improper diagnosis. Under

P.L. 94-142. the plaintiffs attempted to correlate imprOper
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diagnosis to violations of the process as set forth in the

act.‘ According to the plaintiffs, the result of improper

diagnosis was that the students lost opportunity for ade-

quate employment and earning capability. Loughran, in 1°79.

is an example of a case in which the defendant guardians

were dissatisfied with the individual educational program

and attempted to use the court rather than internal mechan-

isms of the school as provided by P.L. 94-142.

Helm. Paladino. and Torres are cases where attempts

were made to bring instructional malpractice charges to pri-

vate schools and agencies. The court treated these cases as

other instructional malpractice litigation. These cases

directly affect the public schools as they were contracting

or auxiliary agencies of the education system. The plain-

tiffs contended that the contractual relationship provided

opportunities to consider breach of contract charges. which

differed from the relationship between teacher and student

found in the public school (and other instructional malprac-

tice litigation).

Debra P.. in 1979, considered the issue of competency

testing. Legal issues regarding such tests are an important

aspect of instructional malpractice research. since compe-

tency exams and other forms of evaluation through testing

seem the most immediate source of protection against

instructional malpractice litigation.
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Peter W. v. San Francisco

unified School District

Background. The plaintiff in this case was an eighteen
 

year old male. He brought suit against the San Francisco

Unified School District for allegedly failing to provide

adequate instruction. guidance, counseling, and supervision

in basic academic skills. such as reading and writing. He

claimed that this failure to act by the school district was

a tort claim of negligence. This negligence. which deprived

him of basic academic skills. was characterized to be inten-

tional misrepresentation by the school district.

The plaintiff contended that he would only be able to

obtain menial employment with the skills he possessed and

that a high school diploma should mean competency in basic

skills and something more than certification of attendance.

The Superior Court of San Francisco dismissed the suit,

stating that the defendant failed to state a cause of action

for negligence within the criteria established for tort

negligence. The Court of Appeals affirmed the lower court's

ruling.

The plaintiff's allegations have immense implications

for educators. If students can sue a school system because

they cannot meet certain objective criteria, i.e.. reading

level and writing skills, then extensive testing and evalua-

tion will be required to ensure basic levels of performance.

In most states. students receive diplomas for passing grades

in course work without demonstrating minimal competency
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levels in basic skills. As noted in the case summaries.

inherent problems exist with testing in terms of potential

litigation.

Remedies petitioned. The damages requested for this
 

alleged misrepresentation and negligence on the part of the

school district were the costs of tutoring to gain basic

reading and writing skills for meaningful employment in the

job market.

Arguments presented, denied, and/or sustained. Numer-
 

ous arguments and theories of harm were presented by the

plaintiff. He asserted that the school district and its

employees falsely represented to his guardian that he was

performing at or near grade level in basic academic skills.

The court did not accept this argument. One of the methods

which did indicate academic performance, according to the

court, was grade cards which the plaintiff brought home

indicating his poor progress in specific academic areas.

The court stated the administrative requirements for inform-

ing parents of the progress of students are directed to

obtain maximum educational performance, but are not protec-

tive in a legal sense as to promote actions alleging iniury.

The plaintiff professes a duty of care is inferred

because the student was undergoing instruction in a public

school system which he was required to attend. As stated in

Chapter III. a duty of care must be established to prove

negligence. In this case, theallegation is that legal duty
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of care develops from the statutory mandated attendance

requirement for public schools. This attempt to link a duty

of care with attendance requirements was refuted by the

court in stating that no conceivable workability of a rule

of care against the school district could be found. The

court did so by relying on recognized public policy consid-

erations which negate an actionable duty of care for educa-

tors who administer the academic curriculum of the schools.

These public policy considerations will be discussed in the

section which follows on legal principles.

The plaintiffs further stated that if the court refused

a duty of care argument with the mandatory attendance

requirement, another argument yet remained. The plaintiff's

counsel stated that an obligation for care was also estab-

lished by the special relationship which exists between stu-

dents and teachers. This particular relationship demands a

duty to exercise reasonable care. The court did not grant

either argument, as the legal duty of care involves other

factors, including public policy considerations.

Educator actions cited. Actions of administration are

an important criterion to analyze because they indicate

those areas where educators are prone to liability. These

actions are not selected on the basis of their success in

litigation, but rather to identify the types of activities

which find their way to the plaintiff's attorney's brief and

which may precipitate such litigation.
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The first action cited was that educators in this

system failed to assess the student's reading disabilities.

Occasionally a student is promoted through the system,

receives a diploma, and yet is unable to read adequately.

__If this failure to evaluate properly leads to an inability

to perform minimal levels of competency needed to obtain

meaningful employment for general employment upon gradua-

tion, then lawsuits regarding instructional malpractice may

follow.

This reading problem is followed by a line of argumen-

tation which centers around the ability to comprehend

assigned material. According to the parents. material which

was presented in class was too advanced for the student's

skill level. Counsel for the plaintiff infers that the

failure to determine appropriate material is problematic of

a system which placed him in classes where the teachers were

not adequately prepared to work with his reading disability.

They assigned him to classes in which he could not read the

books and other required materials. Educator actions

(administrationl, regarding the specific assignment of

materials. may demand more careful evaluation of reading

ability in relation to textbooks and other assigned mater-

ial. Attention must also be placed on the training of

teachers qualified to deal with reading problems.

According to the plaintiff, the educator actions in

this case resulted in negligent school district conduct as

they allowed him to advance to another grade level with
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knowledge that he had not achieved the skills necessary for

he to succeed in current courses of instruction. The culmi-

nation was that he graduated from high school. although he

was unable to read above the eighth grade level. Repeated

throughout this case is a reliance on the reading level of

the plaintiff.

Tn Peter W., the court stated that to prove instruc-

tional malpractice under the concept of negligence, a plain-

tiff must demonstrate an acceptable theory of liability.

The student in this case failed to show a duty of care in

terms of negligence as a breach of that duty. In describing

this breach of duty, the court considered the difference

between "care" and "duty of care." General care is expected

of all professionals, especially those in the classroom

dealing with children. However, care, in general, is dif-

ferent from care in the legal sense as described in Chapter

III. The court dismissed all allegations which were

predicted on a legal duty of care for educators. Although

these attempts to link the concept of accountability

(general care) with a legal duty of care were dismissed in

Peter W., the door was left open for future actions charging

intentional misrepresentation. The justices noted that

charges of intentional misrepresentation were not addressed

in a manner by the plaintiff which merited a decision by the

court. According to this decision, educator actions in

general must be considered separately from a legal duty of

care.
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Legal principles and/or concepts. In most cases

involving public schools, the question of governmental

immunity is at issue. In this case, the court referred to

Muskopf v. Corning Hospital District (1961), stating that

immunity under negligence is the exception not the rule.

However. the courts noted for future cases that the cause of

action must be framed properly in order to consider a case

of instructional malpractice. The court stated that the

question of immunity must be considered for each individual

case.

Policy judgments are an important legal concept dis-

cussed in this case. Policy judgments preclude successful

litigation in instructional malpractice. Three aspects of

public policy considerations were described. The first

refers to the social utility of the activity contrasted with

the risks. (Is the value of education worth the risks of

negating injury for "failure of educational achievement"

within the meaning of the law?) Since there is no accept-

able method of determining duty and standards of care.

courts are reluctant to impose such standards on educators

where diverse methodology and many other variables are the

norm. The second policy consideration is the relative abil-

ity of the schools to bear the financial burden. This

specific policy consideration is a major factor in negating

claims of instructional malpractice. The potential

financial burden on a school district could negate its

ability to provide standards of care imposed by this type of
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litigation. Third. is the closeness in the degree of

conduct of the defendant to the injury. Determining direct

and proximate cause by the defendants is difficult in cases

of instructional malpractice.

In denying instructional malpractice claims based on

the arguments presented in Peter W., the court noted the

consequence it would have on the effectiveness of teachers.

To hold educators to an actionable duty of care would expose

them to tort claims from disagreeing and disgruntled parents

and students. This legal liability may temper their ability

to freely experiment and individualize teaching methodology

and unique approaches of presenting material. The individu-

alized attention necessary for students in the upper ranges

of ability may be diminished by overly traditional

approaches aimed at preventing instructional malpractice

litigation.

Peter W. is the most referenced case on instructional

malpractice. Simply stated, the court ruled that the fail-

ure of educational achievement is not "injury" within the

meaning of tort law. The most quoted phrase for use by

defendants in claims of instructional malpractice is from

Peter w. as follows:

Unlike the activity of the highway or the market-

place, classroom methodology affords no readily

acceptable standards of care. or cause or injury.

The science of peda ogy itself is fraught with

different and conflicting theories of how or what

a child should be taught. and any layman might -

and commonly does - have his (sic) own emphatic

views on the subject . . . Substantial profes-

SIonal authority attests that the achievement of



literacy in the school, or its failure, are influ-

enced by a host of factors which affect the pupil

subjectively, from outside the formal teaching

process, nd beyond the control of its ministers.

(p. 860-861)

Donohue v. COpiague Union Free

school DiStriEt

 

 

Background. Edward Donohue, the plaintiff, brought
 

action against the school district contending it violated

the statutory duty to educate. Because of this alleged

instructional malpractice, the student found tutoring neces-

sary to acquire those skills he had not obtained in high

school. The student did not receive good marks in high

school: in fact, many were marginal. He claimed he should

not have passed from grade to grade without command of basic

skills indicated by a high school diploma.

The courts ruled. consistent with Peter W.. that educa-

tors owe no legal duty of care to their students upon which

to base a negligence action for educational malpractice.

The decision expanded the conclusions reached in Peter W. to

include the immunity for educators from certain aspects of

evaluation. A school district is not liable for instruc-

tional malpractice because an educator fails to evaluate an

underachiever. This process of evaluation differs from the

Hoffman case in terms of types of negligence. In Hoffman,

the failure to evaluate was based on misfeasance. i.e., the

negligent implementation of an original assessment. In this

case. the failure to evaluate was based on nonfeasance. that
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is. the failure to provide assessment to determine the

current skill level of students.”

Even if the court were to accept the proposition that

the acts of omission in providing evaluations could have

been responsible for the educational result of the student.

the conclusion that lack of education was the proximate

cause of the eventual harm (illiteracy) would not neces-

sarily follow. This is because of a multitude of factors

affecting the learning process, which results in various

levels of literacy. Further. if the courts were to accept

the alleged negligence as proximately responsible for the

illiteracy of the student, the court stated the result would

be to oversee the administration of the State's public

school system.

Remedies petitioned. As in Hoffman, the potential
 

damages to the school district were formidable. The plain-

tiff requested recovery of $5,000,000.00 in damages for

alleged deficiencies in his knowledge. A settlement of this

proportion would have long term ramifications on the ability

of any school system to provide adequate education. If such

an award would occur, a school district probably would not

be financially capable of providing the quality of education

demanded by instructional malpractice litigation. certainly

not the type of evaluation procedures solicited by this

C886 0
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Arguments presented. denied. and/or sustained. The

arguments were broadly presented to include most of those

charges alleged in other suits of instructional malpractice.

Although Peter W. is the most quoted case, Donohue provides

a more comprehensive review of instructional malpractice in

education. The plaintiff alleged the school district owed a

duty of care to determine his learning capacity and ability.

In addition, the school had a legal obligation to test him

prOperly to determine if he had the ability to comprehend

the subject matter presented. Both of these allegations

were similar to those in Peter W. Again, these allegations

were denied by the courts. However, if material is pre-

sented which the student cannot comprehend. then educators

are in a position of liability for charges of improper

instruction.

The court did state that charges of willfully neglect-

ing their duties are possible. The court further stated

that educators are to discharge their functions with care.

According to the court, all educators and officials of the

school systems may be held accountable for the failure to

execute their duties properly. This is a result of the

important trust placed in them. These references to future

possibilities of successful litigation should concern

educators.

Many of the same allegations and conclusions presented

in this case as are found in Peter W. Among them are the

following.
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l. The school system did not owe the plaintiff a

cognizable duty of care.

2. The defendant did not fail to discharge its

general education duties.

3. The plaintiff's damage was not the result of

demonstrable proximate cause.

4. Educational malpractice was neither comprehen-

sible nor assessable within the existing judi-

cial framework.

5. To evaluate conflictin theories of how best

to educate is not within the current judicial

framework.

6. State statutes on education were not designed

to protect the pla1nt1ff from injury.

7. An educator's failure to evaluate underachiev-

1ng students is not a probable cause of action

based on tort.

8. The failure to educate cannot be characterized

as an injury within the meaning of tort law.

9. The judicial system remains an inappropriate

forum in which to test the efficacy of educa-

tional programs and methodology.

Educator actions cited. Charges of instructional mal-

practice focused on the evaluation techniques of staff. The

first action cited by the plaintiff was promoting the stu-

dent when basic competencies (reading and writing) were not

met. Often educators find themselves in a dilemma with

pressure placed on them to pass children by the parents and

student. while at the time placed in a position of being

sued for unwarranted academic promotion.

The failure to interview and discuss problems with the

student to ascertain his ability to comprehend and under-

stand material was also cited by the plaintiff. Grade



123

reports and other methods of notifying parents of progress

vary greatly from district to district. Although the

parents were apprised of the student's grades through normal

report cards, the plaintiff indicates this method was mis-

leading. If the student is in fact passing. albeit with

poor grades. basic skills in reading and writing are assumed

as a result of promotion.

The charging parties alleged the school system failed

to provide numerous tangible resources. The plaintiffs

stated the school failed to provide adequate school facili-

ties. teachers. administrators, and psychologists trained to

evaluate remedial students properly. The plaintiffs charged

the school system failed to hire qualified personnel experi-

enced in handling such matters. Administrators would be

placed in a position of defending their hiring procedures

and methods of evaluating applicants if the courts had sus-

tained this allegation. Although the court dismissed the

charge of inadequate resources, including trained personnel.

educators could be placed in a position of defending their

professional competency if attorneys decided to focus on

their abilities in direct and cross examination at a trial.

Legal principles and/or concepts. The duty to educate
 

has been discussed in all cases of instructional malprac-

tice. In this case. the argument was primarily based on

statutory provisions. The plaintiffs cited Section 1 of

Article XI of the New York State Constitution as follows,
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"The legislature shall provide for the maintenance and sup-

port of a system of free common schools, wherein all the

children of this state may be educated." Many states have

statutes similar to this. A duty of care was argued to be a

statutory obligation upon the school system. The duty of

care was enumerated to be based on principles of sound pub-

lic policy as follows:

1. moral considerations,

2. preventive consideration,

3. economic considerations. and

4. administrative considerations.

The court responded by stating that the purpose of schools

and statutes as referenced by the student was to confer

benefits of free public education and not to protect against

injury of ignorance for every individual. This concept is

the reason the court refused to characterize the failure of

educational achievement as instructional malpractice.

Many contributory factors are involved in the failure

of a child to learn. The first, which was noted by the

court, is the parent's failure to respond or further inves-

tigate poor grade reports or similar evidence from the

school. The proof that other factors must affect a child's

learning ability was the presence of other academically suc-

cessful school children in similar classroom situations.

Second, identical classroom instruction was afforded other

students. and not everyone ended in the situation (academic

level) of this plaintiff: factors of contributory negligence
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by the plaintiff are apparent. The court concluded a

variety of social, emotional, and economic factors are

involved in the learning process of the child and these are

not entirely within the control of the school system.

Justice Suozzi, one of the judges in this case.

strongly dissented. Suozzi began his dissenting opinion by

stating the complaint should be a valid cause of action. He

based his opinion on part of the Peter W. case which stated

that the determination for the reason a student does not

achieve a basic level of literacy, i.e., whether forces out-

side or within the system. is a matter for the courts to

decide. According to Justice Suozzi. and in agreement with

the plaintiff, students ought to have the right to bring a

cause of action for instructional malpractice on the basis

of their statutory rights.

The fear of excessive litigation, according to Suozzi,

is without merit. He stated that this fear is unfounded as

demonstrated by the abolition of sovereign immunity and

environmental actions. Sovereign immunity was used as a

reason to avoid public sector litigation based on the

reasoning in instructional malpractice (excessive litiga-

tion). After the protection of sovereign immunity was

removed, litigation increased: however, it did not hinder

the operation of the public sector. Judge Suozzi infers

instructional malpractice will follow the same path and be

an acceptable form of negligence in the future. He stated

his view as follows, "under the circumstances there is no
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reason to differentiate between educational malpractice on

the one hand, and other forms of negligence and malpractice

litigation which currently congest our courts" (p. 833). In

addition, the justice noted there was another reason for

allowing this complaint. The school system violated appro-

priate educational standards, and the charge was not solely

an issue of instructional malpractice. He noted the plain-

tiffs charged that the student failed various subjects: the

school officials were aware of these failures and as a

result failed in their duty to prescribe appropriate correc-

tive measures. The State Commissioner of New York had a

regulation stating the requirements for a diploma beginning

with the words. "The satisfactory completion of . . ."

Suozzi concluded, "Anyone reading (this transcript) would be

hard pressed to describe his work as a 'satisfactory comple-

tion' of a course of study" (p. 279). He further stated the

school has a duty to promote the students in more than

merely a perfunctory manner. He believes that to dismiss a

complaint of instructional malpractice as judicial interfer-

ence in the educational process serves to promote misfeas-

ance in the educational system. His summary. which is

important in anticipating potential instructional malprac-

tice decisions. summarizes the analogy made with medical and

other professional malpractice litigation.

In my view. the negligence alleged in the case at

bar is not unlike that of a doctor who, although

confronted with a patient with a cancerous condit-

ion, fails to pursue medically acce ted procedures

to (1) diagnose the specific condit1on and (2)
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treat the condition. and instead allows the

patient to suffer the 1nev1table consequences of

the disease. Such medical malpract1ce would never

be tolerated. (p. 884)

If a court is to rule in favor of an instructional malprac-

tice charge. the reasoning by Suozzi may be offered. Since

at least one justice in this case believes in the merits of

instructional malpractice, it may be wise to continue avoid~

ing practices which lead to judicial review and potential

decisions of this nature.

Daniel Hoffman v. Board of Education

of City of New York

  

 

Background The case of Daniel Hoffman, plaintiff.
 

alleges instructional malpractice for negligence in failing

to assess correctly the intellectual ability of the defen-

dant. In addition. a charge for failure to reassess the

status of a previous evaluation a recommended for the stu-

dent by a school psychologist was at issue.

Upon entering kindergarten, the plaintiff was placed in

a class for mentally retarded children. He remained in this

setting for longer than ten years. Upon re-examination, the

defendant was found not mentally handicapped. and a charge

was brought against the school district alleging educational

malpractice. As in Peter W., the court ruled that because

of public policy considerations. the court would not inter-

vene. —

The original testing of the plaintiff demonstrated an

intelligence quotient of 74 and recommended that he be
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placed in a class for Children with Retarded Mental Develop-

ment (CRMD). The psychologist was not certain of his find-

ings because the student suffered from a severe speech

defect. The inability to communicate made it difficult to

assess his mental capacity. The psychologist performing the

original assessment recommended that the plaintiff's intel-

ligence be evaluated every two years. On subsequent academ-

ic tests measuring reading ability. four years after the

original assessment, he received a score in the 90th percen-

tile. indicating his potential for learning (at least in

reading) was higher than average. In 1968, the plaintiff

was transferred into an occupational training program and,

upon testing. showed an I.Q. of 85 in verbal skills. and an

I.O. of 107 in performance skills. for an overall rating of

94. indicating normal range intelligence. As a result of

these scores. the school system did not allow him to return

to the special education environment in which he was com-

fortable. Hoffman was an appropriate case to test the

applicability of evaluation procedure. alleged to be negli-

gent, as nonfeasance under tort law. The results of this

case were the same as those in the instructional malpractice

considerations of Peter W.. The major difference is that

the plaintiff was successful at the trial court and

appellate division level. However, the Supreme Court of New

York reversed the decision.
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Remedies petitioned. The plaintiff requested monetary

damages for the alleged misfeasance which on the part of the

district caused lifelong harm. The original jury award was

for $750,000.00, no small sum for a school district (even

one the size of New York). This type of award would cer-

tainly cause long-term financial problems for a smaller

school district. The appellate division affirmed this ver-

dict: however, the amount was reduced to $500,000.00. The

Appellate Court stated that the failure to re-evaluate

within two years was the deciding evidence used in its deci-

sion. The court considered this recommendation to re-evalu-

ate as an extension of the first testing procedure and thus

concluded that the district was guilty of an affirmative act

of negligence. If the Supreme Court had not overruled the

decision of both lower courts. the first successful instruc-

tional malpractice case would have permeated the educational

community.

\

Arguments presented. denied, and/or sustained. The

arguments in this case do not cover the broad spectrum of

charges possible under instructional malpractice. They

focus on the issue of the Board of Education's failure to

retest the student in accordance with the psychologist's

recommendation. The uniqueness in this case, according to

the plaintiff. is that it was an issue of misfeasance rather

than nonfeasance. In Peter W., the argument was of the

school and educator's non-action (nonfeasance). No
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assessments were given in that case to determine the status

of a student's skill level (in reading). Although action to

deal with the student was taken, competent action did not

result in implementing the recommendation of the

psychologist, which was nonfeasance. The court, however,

determined there was no meaningful difference between

misfeasance and nonfeasance in regard to instructional

malpractice and set a precedent for considering them to be

the same in terms of negligence in instructional

malpractice.

Educator actions cited. There was a clear distinction
 

made in this case between nonfeasance and misfeasance. On

the basis of this opinion, courts could more readily enter-

tain the idea of negligence under misfeasance as opposed to

nonfeasance. This case confirms the potential for continued

litigation in instructional malpractice cases. considering

that both lower courts found in favor of the plaintiff and

there was strong dissent in the Supreme Court's decision.

Once the Superior Court comingled the concepts of mis-

feasance and nonfeasance, the result was the same as in

Peter W.. This became a charge against the professional

judgment of the Board of Education and the individual

educators. The court assumed the teachers of the student

were continuously re-evaluating him through observations and

general class assessments. Accordingly. the courts stated

they would intervene in the administration of the public
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dissent in this case by Justice Meyer indicates that at

least one justice believed there was a discernible affirma-

tive negligence on the part of the Board in failing to carry

out the recommendation for re-evaluation every two years and

was, therefore, an identifiable proximate cause and instruc-

tional malpractice.

Legalprinciples and/or concepts. The principles on

which the court based its opinion were well established

through Peter W. and Donohue. Mr. Justice Meyer felt com-

pelled to write a dissent and did so on the basis that the

board failed to re-evaluate. This, the judge contended. was

clearly misfeasance and actionable under tort law since

proximate cause could be established. Proximate cause would

be more difficult to prove in cases of nonfeasance. But

here. harm, standard of care, and liability were apparent,

according to Meyer.

(This case is a) discernible affirmative negli-

gence on the part of the board of education in

faillng to carry out the recommendation for re-

evaluatlon w1thin a per1od of two years which was

an integral part of the procedure . . . . (p. 380)

If a cause of action is successful in instructional malprac-

tice cases, the action may emanate from allegations of mis-

feasance rather than nonfeasance.
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J. Hunter v. Board of Education

of Montgomery County
 

Background. In 1981, a case of instructional malprac-
 

tice was brought before the Maryland courts. In this case.

the plaintiff. Ross J. Hunter. brought charges against the

Montgomery County School District for failing to provide him

with a quality education. The suit stated the district and

three teachers named in the case should have known of the

student's inability to comprehend the subject matter

presented to him. The action alleged the educators named

and the board of education failed to teach him subjects

which they were required to provide. As summarized by the

court. "The teachers have been sued for failure to see that

Hunter drank from the well of knowledge." The plaintiffs

requested a reversal of the lower court's decision to dis-

miss the case. This action was an attempt to bring an

instructional malpractice suit to trial in Maryland.

Instructional malpractice may be initiated in other states.

although California and New York have negated the possibil-

ity of such litigation.

Remedies petitioned. No specific damages were

requested, as this was an appeal to allow litigation of the

matter. The plaintiffs did, however. indicate they would

ask for damages if this court granted their request. There

is no indication of a request for remedial education as is

found in other cases of instructional malpractice.
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Arguments presented, denied. and/or sustained. Five

different charges were brought by the plaintiffs. The first

was an allegation of instructional malpractice in the stan-

dard form, as found in Peter W. and Donohue. The school

allegedly had a duty of care to provide basic skills for

every child. The second charge was that acts evolving from

instructional malpractice were willful and deliberate.

Third, the plaintiff alleged the Board was negligent in

evaluating its staff and programs which were insensitive to

the needs of this child. The responsibility of hiring qual-

ified individuals was expanded in Donohue and also referred

to in this case. The fourth charge was similar to the

first. alleging instructional malpractice, except that the

duty was claimed to be statutory rather than inherent. The

fifth charge used the concept of an implied contract. This

concept of an implied contract was also addressed in Little

Flower as a potential theory of recovery.

The plaintiffs forwarded an argument based on perceived

effects of negating all instructional malpractice litiga-

tion. They concluded if they are to preclude litigation of

instructional malpractice, then education can run astray of

its inherent purposes. The court did not agree with the

premise that education would go astray if instructional

malpractice cases are dismissed because of public policy

considerations.
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To hold that public policy precludes such a suit

as that initiated by the Hunters would. they say,

place this Court astride a 'very unruly horse'

that would carry us astray. We do not, however.

perceive 'public pol1cy' to be a mustang, runn1ng

wild and unbridled. (p. 684)

The court felt teachers would understand the precariousness

of their position in making sensitive judgment calls if the

court allowed cases of instructional malpractice. According

to this court. to allow such litigation would place all edu-

cators under judicial scrutiny for day-to-day activities.

Legalprinciples and/or concepts. The justices noted

similar arguments as those which surfaced in the previous

instructional malpractice cases. They did, however. make

specific reference to the quantity of litigation which might

result. The court concluded that claims of this nature

might result in charges the teacher did not spend sufficient

time with a student. If the courts are to consider an indi-

vidualized program in regular school similar to the IEP in

special education, then educators may be responsible for

extensive documentation, i.e.. indicating the amount of time

spent with each child. In addition. educators would face a

dilemma in promoting children. Educators could be asked to

justify not passing a child, and at the same time. justify

passing a child in fear of potential litigation. This

defense by the teacher would have to satisfy the judicial

process. not merely their direct supervisors (administra-

tion).
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The court refused, in Hunter, to create a new tort of

educational malpractice and instead deferred to Peter W. and

other instructional malpractice cases. Again the court con-

firmed that public policy barred an action for instructional

malpractice. The court's major justification is as follows.

"The field of education is simply too fraught with

unanswered questions for the courts to constitute themselves

as the proper forum for resolution of those questions" (p.

685).

Snow v. State
 

Background. The case of Donald Snow is usually
 

included in files concerning medical malpractice. However.

the issue of whether this should be considered a case of

medical or instructional malpractice is a part of the court

record. This decision also demonstrates how a case of

instructional malpractice which was debated in the court

record can be construed as medical malpractice. £223 also

serves as another example of problems with malpractice eval-

uations, i.e., misdiagnosis.

The Court of Claims in New York found the State guilty

of medical malpractice for failing to evaluate a deaf child

properly. The child was not diagnosed as deaf and instead

evaluated in 1965 as retarded. He remained in institutions

with this label until December of 1974. Although the plain-

tiffs characterized the negligence as medical malpractice.

the defendants claimed they were immune from misdiagnosis
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under previous case law relating to educational malpractice.

The unsuccessful outcomes of educational malpractice cases

as exemplified by the defendants attempted to change the

charges against them from medical to educational

malpractice.

Remedies petitioned. The original suit requested
 

damages of $4,000,000.00 for a series of allegations summar~

ized as follows:

1. pain and suffering. both mental and physical.

while in confinement:

2. violation of civil rights for the inappropri-

ate admiss1on:

3. damage in the normal learning process due to

the loss of contact w1th soc1ety: and

4. breach of contract.

An award was originally granted for $2.500,000.00. This

amount was reduced by the Supreme Court of New York to

$1,500,000.00. No requests for remedial assistance in edu-

cational training were granted.

Arguments presented. denied. and/or sustained. The

state focused its defense on the position that the consider-

ation of a claim of medical malpractice is inappropriate

since the defendants are actually attempting to second guess

the professional judgments of staff. The court concluded

this type of allegation is non-actionable. The defendants

specifically noted Hoffman and Donohue. Although the plain-

tiffs contended there should have been more frequent



137

evaluations, the defendants countered that such action was

not merited. They stated that the evaluation of the student

in 1971 indicated an 1.0. of 57. This significantly low

score left educators with the opinion that no further

testing was needed. As a result of these assessments, the

state asserts that even if the staff erred in determining

the program for the plaintiff, the evaluation was a

professional judgment which is not cognizable in a court of

law consistent with other decisions of instructional

malpractice.

The court did not agree with the defendants claim that

this was an issue involving the questioning of professional

judgment and, therefore, a charge of educational malprac-

tice. The court concluded that even if there were errors in

professional judgment, the accusations by the plaintiffs are

not based on intellectual reasoning in terms of misfeasance

or nonfeasance.‘ Other arguments presented by the attorneys

in this case are not germane to this study as they substan-

tiated claims of medical malpractice.

Educator actions cited. The actions cited are similar
 

to the problems encountered in Hoffman. Evaluation. and

particularly subsequent re-evaluation, are at issue and pre-

cipitate litigation based on improper conduct. In this

case, and in Hoffman. the potential educators' action which

places them in the most vulnerable position for charges of

instructional malpractice is the failure to evaluate



138

periodically. This type of evaluation would circumvent the

misdiagnosis and provide a means to substantiate claims of

the intellectual or emotional status of the individual.

Proper evaluations, on a continuing basis, would prevent

these charges of inappropriate programmatic needs.

Legal principles and/or concepts. The legal principles

upon which the court based its determination of whether this

was a subject of medical or instructional malpractice may

have significant value in future litigation. The part of

this claim which appears to be educational malpractice is

the failure of the agency to re-evaluate the student. The

court stated that this was critical since the isolation of

an individual from "normal" society can have severe conse-

quences. In schools, the concept of mainstreaming has been

well documented to be in the best interest of a student with

learning disabilities.

When arguments focus on treatment rather than program.

the issue is medical and not educational. The court con-

cluded the following on the debate between classifying such

a claim properly in negligence tort action, "It is clear to

the Court that the malpractice, which was committed was not

one of educational malpractice" (p. 961). The critical cri—

teria in this determination were the nature of the school

and the treatment. The school is more like a hoSpital than

a state run school. The treatment given is continuous,

rather than in seminar and classroom settings. If this same
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York, the results might have been quite different. As

instructional malpractice would have provided an umbrella of

protection.

Campbell v. Talledega County

Rard of Educat Ton
 

Background. Often cases alleging instructional mal-
 

practice involve P.L. 94-142, the Education for All Handi-

capped Children Act. Hoffman v. Board of Education of New
 

York was not tried under this Act: Campbell was a case which
 

is tried under provisions of P.L. 94-142. The process.

which sets standards of P.L. 94-142, is the focus of this

litigation. The case of Campbell v. Talledega County Board
 

of Education centers around the phrase "appropriate educa-

tion" as established by P.L. 94-142.

A mentally retarded 18-year-old boy alleged a violation

of his right to an appropriate education under the Act. The

plaintiffs charged the school did not place the student in

meaningful contact with non-handicapped students to the max-

imum extent possible (mainstreaming). The school made

limited attempts to test the student and was unable to

obtain a measurable response. Although his chronological

age was eighteen, his mental age was between two and three

years. The school notified the parents they could only pro-

vide a homebound program consisting of about an hour of

instruction daily. When the parents rejected this and the

school administered the Stanford Binet I.Q. test. they did
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not find any substantial differences in their conclusions.

The court found the program offered by the school lacking in

appropriateness and thus not in compliance with the Educa-

tion for All Handicapped Children Act. One of the issues

involved was that of his ability to take care of himself.

An important aspect of the federal program was the emphasis

regarding 'independent learning.‘

Remedies petitioned. The plaintiffs asked the student
 

be compensated for past negligence, including monetary

damages. remedial instruction, and attorneys' fees. The

court concluded it could not order compensation for past

negligence. Future educational programs and remediation

were ordered as follows.

1. The individualized program must be readjusted

to focus on the requ131t1on of functlonal

skills. ‘

2. The program must include instruction in daily

liv1ng activ1t1es.

3. The instruction must include vocational activ-

ities.

4. The program must comprise of social and com-

mun1ty adjustment activities.

5. The individualized educational program (TEP)

must include instruction leading to the devel-

opment of non-verbal commun1cat1on sk1lls.

This educational program must also encompass the entire

school year. including summer sessions. The court in Camp-

bell became more directly involved in the curriculum of the

individual student.
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In actual monetary awards. the district was directed to

pay the plaintiff's attorneys' fees. amounting to 318.000.00

plus $235.18 for phone calls. In addition to these charges,

the district was responsible for their own attorneys' fees.

administrative time involved in processing the litigation,

and the expensive budgetary allotment in implementing court

ordered programs. This type of liability can greatly impact

programs of smaller school districts.

Arguments presented, denied. and/or sustained. Argu-

ments for the plaintiffs in this case centered around

effects of not placing the student with "regular" children

in accordance to a comprehensive Individualized Educational

Program (IEP). The IEP the school chose to use. in this

situation. allegedly failed to teach him functional and com-

municative skills which might increase his independence.

The plaintiff's attorneys brought in witnesses from private

evaluation services. Expert witnesses contended the student

was capable of functioning at higher levels than be

exhibited under his current IEP. Experts testified he could

have been placed in a non-handicapped, lesser restrictive,

educational environment. Allegations were made that the

separation from regular classroom activities deprived him of

an essential role model.

Since the school district had chosen to receive federal

funds, the plaintiffs stated they must adhere to conditions

accompanying a federal grant. This argument makes it
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possible for districts to avoid such litigation by not

receiving federal monies. and. as a result. avoiding federal

regulations.

In Peter W., Hoffman, and Donohue. the court completely

withdrew from becoming involved in the educational decision.

particularly those curricular in nature, with respect to

individual students. The only hint of a court willing to

address such issues was in the dissent by Justice Suozzi

(Donohue). However. the court in Campbell was willing to

rule on the applicability of law in the curriculum. The

court admitted that it was unfamiliar with the field. but

stated that reliance would be placed on the testimony of

experts. In addition, the standard of care requiring main-

streaming to the "maximum extent possible" is defined by

P.L. 94-142. They concluded the plaintiff was not placed

into contact with non-handicapped students to the maximum

extent possible, which would be consistent with an appro-

priate education as mandated by the Education for All Handi-

capped Children Act.

Educator actions cited. The actions cited which may
 

assist educators in avoiding litigation. in this case were

partially successful. Many practices were cited by the

plaintiffs, and the combination of them led to a partial

verdict against the defendant school district.

The first action cited related to the purpose (goals)

of the designated instructional program. The plaintiffs



143

alleged the program did not teach even minimal survival

skills to the plaintiff, as required under federal regula-

tions governing P.L. 94-142. Borrowing rationale from pre-

vious cases on instructional malpractice, the plaintiff

would have to show that the district willfully neglected a

legal duty of care. However. the court concluded in favor

of Campbell. stating that the program did not have to be an

impediment to progress, but rather must impart functional

and communicative skills which might increase the student's

independence.

In conjunction with the issue of the program is student

contact time and the type of instruction provided by educa-

tors. The court determined this verdict resulted from edu-

cators developing programs simply to take up time instead of

concentrating on a meaningful set of objectives to advance

the student's learning capacity.

The plaintiff cited that teachers were not prOperly

trained in techniques fundamental to a comprehensive pro-

gram. Training. as a prerequisite for teaching specific

courses. was not addressed by the courts and received the

same judicial recognition of non-interference as previous

instructional malpractice cases.

The concept of "separate but equal" surfaced in a dif-

ferent form than was experienced in Brown v. Board of Educa-
 

tion of Topeka (1954). Rather than applying this in the
 

racial context. the plaintiffs contended that separate

classroom facilities were not equal, and the student should
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be mainstreamed with regular classroom activities. The

court noted for future cases that schools providing separate

facilities must ensure their equity in relation to all other

classroom facilities. The student in such a program would

have to enjoy similar benefits to a traditional classroom

experience.

Legal principles and/or concepts. General legal con-

cepts were discussed in describing the status of the Educa-

tion for All Handicapped Children Act. Congress did not

attempt to provide detailed substantive content to the con-

cept of an appropriate education. The purpose of the act

was to engage an individualized program centered on the

child. In so doing. the law required these children be

placed in regular classroom activities, where possible. to

ensure they have role models other than similarly handi-

capped students. The educational system is required to pro-

vide these objectives when they receive federal funds and

are, as a result. bound by the prescribed philosophy and

intent of the Act.

D.S.W. v. Fairbanks North Star

Borough School District

 

 

Background. The question in this case is whether a

school district should be found liable for negligent classi-

fication, placement, or teaching of a student. The lower

courts found against such action, and the Supreme Court of

Alaska affirmed their position.
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The plaintiff was a 17 year old student suffering from

dyslexia. He had to repeat the sixth grade. and it was not

until the last day of the school year that he was diagnosed

as dyslexic. After this time, the district placed him in

special education classes designed to deal with this

problem. The courses were subsequently terminated as a

result of budget cuts. A second plaintiff for which this

case is named, D.S.W., suffered the same problem and was not

prOperly diagnosed until the fifth grade. This program was

also dropped, and the students found themselves without

assistance for their learning disability. As a result, the

students were allegedly denied an appropriate education

under the provisions of P.L. 94-142.

The court in this case found it was preferable to

exhaust internal remedies as opposed to using the mechanisms

of tort action for damages. The problem with court action

is that administrative intervention is usually much quicker

and more responsive to the problem. The court also con-

cluded monetary damages were a poor substitute for prOper

education and evaluation.

Remedies petitioned. The student alleges the following

losses should have been corrected since they were a direct

result of the damage caused by the negligent acts of the

school district including loss of:

1. education,

7. opportunity for employment.
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3. opportunity to attend college or post high

school studies.

4. income, and

5. income earning ability.

In addition, the plaintiff requested monetary damages for

mental anguish. The remedial portion of the suit was dis-

missed by the court. stating that parents could go to a

hearings officer as an internal remedy if they felt there

was a problem with a child's placement or program. The

court also directly dismissed the possibility of monetary

damages by stating that they are a "poor and only tenuously

related substitute for prOper education." (p. 557)

Arguments presented. denied. and/or sustained. Argu-

ments presented by the plaintiffs were a listing of negli-

gent actions. These "failures to do . . ." included the

failure to evaluate properly and place the child in a pro-

gram designed to address his disability. A unique argument

made by the plaintiffs was the failure to continue a pre-

scribed program once a deficiency was found. This failure

to compensate his learning disability placed him in a posi-

tion of being unable to comprehend the materials presented

in the classroom.

Educators actions cited. The actions of educators

cited in this case involved the school system as opposed to

individual educators. It placed the board of education in a
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position of answering the claims of lack of programs to meet

special education needs.

Legal principles and/or concepts. This case relied
 

exclusively on the following cases regarding instructional

malpractice:

1. Peter W. v. San Francisco Unified School

District,

 

2. Donohue v. Copiague Union Free School District,

3. Smith v. Alameda County Social Services.

In citing Peter W., the court relied on arguments which

demonstrated there is no workable standard of care rule the

court can apply for instructional malpractice. The decision

also suggested much burdensome and expensive litigation

would result from malpractice suits in the schools. From

Donohue. the court chose the acknowledgment that judicial

recognition of instructional malpractice suits would be a

blatant infringement on the educational system. Hoffman was

applied to establish that improper evaluation does not

necessarily lead to charges of negligence. The court empha-

sized the conclusions founded in both Peter W. and Smith v.

Alameda County Social Services that the court simply cannot
 

deal with issues of instructional malpractice.

The level of success which might have been

achieved had the mistakes not been made will. we

believe, be necessarily incapable of assessment,

rendering legal cause an imponderable which is

beyond the ability of courts to deal with in a

reasoned way. (p. 556)
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D.S.W. did not set any new ground in establishment of

immunity for instructional malpractice litigation. This

case did confirm and accept the principles established in

previous instructional malpractice cases. D.S.W. also rein-

forced the concept that misfeasance or nonfeasance do not

necessarily result in a finding of instructional malpractice

(negligence) against a school district even under provisions

of P.L. 94-142. This concept was originally found in the

decision of Hoffman.

Loughran v. Flanders

Background. The plaintiff was a fifteen-year-old stu-

dent of the Windsor Locks Public School System. The parents

were attempting to gain a court order for the school dis-

trict to implement an individualized program for their child

under the provisions of P. L. 94-142. In this case, the

board of education members were sued both individually and

collectively. Since the first grade. the student was known

to be suffering from learning disabilities which were not

diagnosed until later in her school career. The plaintiffs

alleged the re-evaluation of this student was deficient in

that the school district failed to evaluate the entire prob-

lem and implement a comprehensive program. As a result. the

plaintiffs charged the student could not function normally

in the educational setting and would suffer lifelong harm.

The school countered with the argument that it did not

have the educational or economic resources to deal fully
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with the student's disabilities. School districts are often

placed in a position of cutting desired educational programs

as a result of financial problems (usually as a result of

millage failures). As a result, the student asked for mone-

tary damages for this long term harm inflicted as a result

of violation of the Education for All Handicapped Children

Act.

Remediespetitioned. The attorneys requested monetary
 

compensation in the amount of $1,000,000.00. The relief was

requested for the alleged negligence in failing to comply

with the Education for All Handicapped Children Act. The

basis for the award was the long term effects suffered as a

result of the district's failure to implement an appropriate

individualized program. According to the court. the victim

was essentially alleging he was the victim of instructional

malpractice. The court relied on the decisions of Peter W..

Hoffman, and Donohue in formulating their decision.

Arguments presented, denied. and/or sustained. Since
 

the case was originally granted by a lower court, the defen-

dant school district presented arguments in this report in

an attempt to convince the court to vacate the original

award. The first counter claim by the school district was

that the provisions of the Education for All Handicapped

Children Act did not provide for monetary damage remedies.

The provisions of the act provide for internal remedies in

the form of hearings to determine the apprOpriateness of a



150

student's program. The second counter claim stated that

because these remedies were provided, the plaintiff failed

to exhaust internal remedies before proceeding through the

judicial system. The third argument by the district was

that the claim for damage was barred by governmental immun-

ity.

The court negated the question of governmental immunity

and assumed the case was a valid question of law consistent

with prior decisions. In determining whether damages should

be awarded in a case which cites violation in the Education

for All Handicapped Children Act, they referred to conclu-

sions from Court v. Ash. 422 U.S. 66. Four relevant factors

were used to determine if a statute implied damage awards.

1. Is the plaintiff one for whom the status was

intended?

2. Was there any intent by the legislature to

create the possibility of monetary damage

awards9

3. Is it consistent with the act to imply such

monetary standards for settlement?

4. Are there other possible laws within the state

which would allow for monetary damage settle-

ments?

The court did not feel that any of these were applicable in

this case and, therefore. did not justify an award of mone-

tary damages.

The final determination of the court in negating this

suit related to the intent of P.L. 94-142 litigation.

Although the plaintiffs did not specifically state they were

alleging educational malpractice in the suit. they, in fact,
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were charging claims of instructional malpractice. In

accordance with such a charge, the case was dismissed using

the same considerations as in Hoffman, Peter W.. and

Donohue.

Educator actions cited. Most prior decisions on
 

instructional malpractice state a cause of action for impro-

per evaluation procedures. These charges were also present

in Loughran. In addition to charges of misdiagnosis or mal-

diagnosis, is the issue of an inappropriate educational pro-

gram as stated in the Education of All Handicapped Children

Act. Evaluations by administrators and teachers become

major issues in instructional malpractice suits. particular-

ly when there is a lack of testing.

Unique to this case was the counter argument that there

was not adequate funding in the Windsor Lock School District

to comply with the provisions of the federal act. The court

did not address this problem and did not consider lack of

funds as a reason for not offering a specific program. The

court avoided developing any conclusions on the issues of

lack of funding. Whatever monies are available for curricu-

lum. choices are made on the basis of subjective priorities.

Therefore, the school district's argument of lack of funds

was not considered an adequate defense by the court.

Funding might become the focus of litigation regarding

instructional malpractice in the future.
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Legal principles and concepts. The court noted federal
 

legislation in the field of special education is designed to

provide two distinct functions. First. is to assist the

states in providing an appropriate education for each handi-

capped child. The word "each" emphasizes individualized

attention required by the act. This can become difficult

for a school district with limited resources and personnel.

Second, individualized programs are designed to serve as a

catalyst by encouraging innovation. Successful instruction-

al malpractice suits could discourage this aspect of the

act.

The court dismissed the possibility of monetary awards

under this act and verbalized the entire history of special

education legislation and concluded the following:

The legislative histories of these Acts share a

second common trait: each is devoid of even the

slightest suggestion that Congress intended for it

to serve as a vehicle through which to initiate a

private cause of action for damages. (p. 114)

Helm v. Professional Children's School

Background. The parents of Dean Helm. a l4 year old

student, brought suit charging educational malpractice on

the Professional Children's Private School. The facts of

the specific allegations are not reported: however. the

issue addressed is whether a cause of action for instruc-

tional malpractice can be brought against a private school.

The Supreme Court of New York concluded that, as a matter of
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public policy. a private school cannot be held liable for

claims of instructional malpractice.

Remedies petitioned. (Not Reported)

Arguments presented, denied, and/or sustained. The

attorneys maintained that this case is distinguishable from

Hoffman and Donohue, because the case is against a private

school. The rationale for the argument is that a contract

theory is present between the private school and the guard-

ians paying a tuition fee. The concept of a legal contract

theory of recovery, which at first glance seems applicable

to private schools, has been denied as a possibility by this

decision.

Educator actions cited. (Not Reported)

Legal principles and concepts. The basis for the opin-

ion was a reference to a concurring opinion by Judge

Wachtler in Donohue. The judge in Donohue stated that to

prove an educator responsible for the learning deficiencies

of students would be practically impossible. He stated,

"Factors such as the student's attitude, motivation, tem-

perament. past experience and home environment . . . " all

contribute to the education of a child.

Considering the issues of proximate cause and public

policy considerations, the court determined there was no

difference between public and private education. They found

the arguments which traverse negligence in instructional
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malpractice suits for public schools equally applicable to

private schools.

Paladins v. Adelphi University

Background. At issue was whether a suit can be initi-

ated against a private elementary school alleging education-

al malpractice because of a breach of contract. The student

contended the school failed to provide a quality education.

Although periodic reports were sent to parents describing

the student's progress, the student experienced considerable

learning problems. The parents sent the student to a pri-

vate agency for testing and evaluation. The tests indicated

he did not possess the necessary educational skills for the

fifth grade in which he was enrolled. The school refused to

promote him based on these tests, and the parents subse-

quently enrolled him in a public school.

The court ruled that recovery is not possible against a

private school for breach of contract based on instructional

malpractice and the failure to provide a quality education.

The court held that statements which are made about the

quality of education to be provided cannot be considered

criteria on which to base a breach of contract charge. Even

if these charges were allowed by the courts, they did not

find that the facts presented in this case justified a find-

ing against the school.

Remedies petitioned. Remedies petitioned cannot be

determined from the report of a specific case. However.
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since this is a breach of contract issue. a minimal request

would include a refund of costs for tuition.

Arguments presented. denied. and/or sustained. The

first argument presented by the student's father was that

the school breached its agreement by failing to provide

expert teachers, necessary tutorial and supportive skills.

and accurate and factual progress reports. These arguments

were based on a standard of care which the parents asserted

was implied by a contract based on tuition payments. The

court focused on standard of care and not on implied con-

tract arguments. The decision implies that the contract

provides a duty of care just as state mandated attendance

laws impose a duty on schools. However. the criteria for

standards of care are equally difficult to determine in pub-

lic and private schools. Proximate cause remains a non-

provable standard for negligence cases in both private and

public school settings. The contract signed by the parents

does not change these parts (proximate cause and other dif-

ficulties of proof) of a negligence tort claim based on

instructional malpractice.

The second argument forwarded by the parent was pro-

gress reports were misleading and reflected satisfactory

progress. This progress was reinforced by the private

school's advancement of the student from the first to the

fifth grades with other "normally developing children. As

in other instructional malpractice cases. schools are placed
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in a position of liability when they pass students without

ensuring their academic ability to comprehend material pre-

sented at the next grade level.

Educator actions cited. Once again, the issue of
 

advancing a student to the next grade level when he/she is

incapable of comprehending the material presented has sur-

faced. The school asked for summary judgment because of the

decisions in Hoffman, Loughran. Hunter, and Donohue. In the

original decision. the court granted this request, stating

". . . the established policy of our courtsthe following,

in refusing to entertain lawsuits for educational malprac-

tice did not bar an action in contract nor one based on

fraudulent misrepresentation" (p. 870).

Legal principles and/or concepts. A major legal prin-

ciple was referenced from each of the major cases cited

above. These cases provide the basis for this court's

reversal of the lower court's decision not to grant summary

judgment.

In Hoffman v. Board of Education, the court uniformly
 

refused to consider instructional malpractice based on pub-

lic policy considerations. The court referenced the follow-

ing cases in supporting the view of immunity from academic

negligence:

1. Loughran v. Flanders
 

2. D.S.W. v. Fairbanks No. Star Bor. Sch.

Dist.
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3. Hunter v. Board of Educ. of Montgomery

County

4. Helm v. Professional Children's School
 

From Loughran v. Flanders, the court selected the argument
 

which stated a damages claim which centered on the inappro-

priateness of judicial review in question of methodology.

In referencing Hunter v. Board of Educ. of Montgomery
 

County, the court pointed to the effect of considering

instructional malpractice suits. This rationale may lead to

the courts' involvement in day-to-day educational matters.

The courts' reluctance to become involved is reflected as

follows: "This responsibility we are loathe to impose on

our courts." (p. 870) Finally, in referencing Donohue v.
 

Copiague Union Free School District. the court cited the
 

argument that the court may not get involved in decisions of

educational deficiency. The court related all arguments

rejecting court interference in the educational process from

public school decisions to private schools. "In our view,

the soundness of this policy of noninterference is equally

applicable when the action is brought against a private edu-

cational institution and is formulated in contract" (p. 871-

872). The court reiterated the conclusion that if the edu-

cational system is not meeting its obligations, the remedies

for a solution to the problem are internal. The court's

position in this case, of attempting to invoke instructional

malpractice litigation on a private school using the

argument of breach of contract. is as follows:
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The educational mal ractice cases serve to define

the function and role of the judiciary in relation

to education institutions generally. Simply put.

the courts should refrain from becoming overseers

of the learning process. (p. 872)

This court did. however, state that the schools may be

liable if a contract with a private school or agency (see

Torres v. Little Flower) were to provide a specific objec-
 

tive measure of instruction. i.e.. a certain number of

hours. The decision also stated that any fraudulent misrep-

resentation has no place in the educational process. The

burden to prove such negligence is. however. an immense task

for the plaintiff.

Torres v. Little Flower

Children's Services

 

 

Background. Little Flower was a case in which the
  

plaintiff sued the social services agency where he was a

foster child. The legal custodians of this child brought a

charge of educational malpractice against the system. The

Little Flower Children's Services assumed care for the

defendant after his mother abandoned him. They assumed a

contractual arrangement based on 42 USC 1983 Special Educa-

tion Law to provide religious, educational. and vocational

training. The child spoke and understood little English. A

few years after his enrollment. he was found to be border-

line in terms of retardation. The teachers assigned him

extremely small amounts of work and basically allowed him to

sit in the back of the "regular" classroom and proceed at

his own pace. Eight years after he was enrolled in the
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program, a reading specialist tested him and found that he

had an extremely complex reading disability. His learning

disability was a result of severe reading problems. Since

the result of such practices left him functionally

illiterate, he brought suit (alleging educational mal-

practice) on the Board of Education, the school principal,

and other associated individuals, alleging educational mal-

practice.

The social services agency in which the plaintiff was

placed, according to the courts, was barred from educational

malpractice suits, as are school systems. This immunity

from prosecution in terms of instructional malpractice was

again described as a result of public policy considerations.

The plaintiffs in this case stated there were differences

between Hoffman and Donohue and this case, in that Hoffman

and Donohue involved public schools. However. the court

concluded the same policy considerations barred recovery.

Remedies petitioned. Although the court did not spec-
 

ifically mention any actual monetary request for remunera-

tion of damages, the summary referred to a case which appro-

priated a substantial award. In Snow v. State of New York,
 

120 N.E. 639. the court ordered recovery for the plaintiff

of $1,500,000.00. This award was a result of a misdiagnosis

from a similar psychiatric care center. In this particular

case. the court ruled the misdiagnosis was medical rather

than educational malpractice. The extent to which the
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plaintiff in Torres desired compensation is indicated by

this reference to Snow.

Arguments presented, denied, and/or sustained. The
 

first argument presented by the student attempts to dis-

tinguish the instant case from those of previous instruc-

tional malpractice decisions, i.e.. Hoffman, Peter W.. and

Donohue. The student's representatives contended those

cases were directed against educators. This case charged

malpractice against those who were responsible for his care

as legal guardians. Since these individuals were not in a

position as teachers in a school system. they cannot be

immune from prosecution under the guise of educational

activities. In addition, the plaintiffs were not asking the

courts to question or interfere with different educational

approaches, which are activities clearly isolated by REESE

3;, but rather to enforce duties prescribed by state

statutes, specifically those rules promulgated by the Social

Services Law. The court denied this request and concluded

that these were basically charges of instructional malprac-

tice and not appropriate for litigation against an educa-

tional agency. The court reached this verdict because the

issue was not which agency or individual was the defendant.

but rather the nature of the malpractice charge.

The same type of rationale was used to overcome the

plaintiffs charges that this was not one of the issues of

instructional malpractice, but rather a breach of contract
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with the social services agency. Even though there was a

contractual relationship in this situation, the court deter-

mined that policy arguments are not negated which prevent

judicial interference in educational programs. The court

did, however, note a different conclusion could be reached

if specific services were called for in the contractual

arrangement. This conclusion might also be difficult to

overcome because of the outcomes of Hoffman, where Specific

evaluative requirements were not followed, and yet the court

refused to consider the prOSpect of instructional malprac-

tice.

The student contended he did not receive due process

requirements under the Education for all Handicapped Chil-

dren Act. As a result, he did not receive an appropriate

education. This was not allowed by the court because of the

way in which this particular complaint was pleaded. Harm

was not demonstrated as a result of the lack of any specific

program. The court concluded that the contention of not

receiving an appropriate education was without reference to

specific programs denied and, therefore, depends on the

decisions of educators in reSpect to individual students.

Educator actions cited. Often students are left to
 

work individually for a variety of reasons. The plaintiffs

charged the teachers effectually abandoned the student by

allowing him to sit in the back of class without participat-

ing in "regular" instruction. If a student is given
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independent programs, the court expects a system of

evaluation and teacher assistance. Providing for extensive

individualized instruction may require educators to document

objectives carefully.

As in Hoffman. the student charged the school had

failed to assess and evaluate his learning disability pro-

perly. The sole treatment offered was to attempt to main-

stream, although the allegations contend this was minimal.

and no effort was implemented to deal with his severe read-

ing problem. Without treating the reading disability pro-

perly. the student was placed in a position of not compre-

hending the material presented in class. The reading prob-

lems were present because the student could not adequately

understand the English language. The plaintiff also noted

the school's inability to implement a program which would

resolve this disability. The plaintiffs presented material

to show the I.Q. scores achieved were inconsistent with a

finding of mental retardation. After finally recognizing

his language and resulting reading deficiencies, the school

did nothing during the remaining four years. The Little

Flower agency, as his guardian, did nothing to put pressure

on the schools, even though they received regular reports of

his progress.

Legal principles and/or concepts. Although the court
 

relied on previous instructional malpractice decisions. par-

ticularly Hoffman and Donohue. the plaintiff asserted this
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case was unique. He relied on two basic arguments to demon-

strate the uniqueness of this case. The first was to con-

tend the school board was responsible to ensure an adequate

program. To demonstrate this statutory obligation. they

noted that the social services law provided for the agency

to arrange for the child to receive a "suitable education."

In addition, they had the parental right to seek administra-

tive review of decisions by the school system.

Secondly, the defendants attempted to demonstrate

Little Flower breached its contract to provide an adequate
 

education. This argument, if granted by the courts, would

have opened the door for potentially successful litigation

against school districts for instructional malpractice based

on a contract theory of reSponsibility. The court dismissed

these allegations on the basis that a contract theory did

not alter the intent of the litigation.

The above determination by the court also dismissed the

attempt to construe this litigation as one of medical mal-

practice. The court relied on Snow v. State of New York by
 

transferring educational malpractice allegations to those of

medical malpractice and awarded the plaintiff complainant

$1,500,000 for its failure to diagnose an individual prOper-

ly as retarded.

The court did state that Little Flower may have been
 

argued in the wrong manner. At the conclusion of its deci-

sion, the court stated at best this could be construed to be

a case of custodial malpractice: however, the arguments
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presented by the attorneys were founded on issues of

educational policy, and, therefore, reverted to a charge of

instructional malpractice. As a result, the court would not

consider such a charge based on the public policy arguments

as presented in Hoffman and Donohue.

Debra P. v. D. Turlington
 

Background. Numerous complainants sued the Commission-
 

er of Education, Ralph D. Turlington, several politicians,

the School Board of Hillsborough County Florida (naming them

individually), and the Superintendent of Schools for the

district, Raymond O. Shelton. The suit alleged that the

Florida Functional Literacy Exam (SSAT II) was illegal on

both a constitutional and statutorial basis. This case was

chosen to be included in the primary search as being repre-

sentative of the problems which might occur in administering

examinations to avoid charges of instructional malpractice.

The Florida school system developed a history of segre-

gation and dealt with the problems in a wide variety of

methods, from court ordered programs to internal policies

and procedures. Three arguments from the case are germane

to this study. The first charge by the plaintiffs was that

the test was discriminatory because it was racially biased.

This argument contended that withholding a diploma would

violate equal protection as punishing black students for

past occurrences of institutional occurrence. The second

claim was that the test lacked construct validity and was
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not a fair test. This argument was based on the assertion

that students were not adequately prepared for the examina-

tion and. as a result, experienced a denial of equal protec-

tion and due process. The third claim was that the school

system, educators, and state did not give adequate notice of

the requirements for passage of the test, and the students

did not have adequate time to prepare for the examination.

The plaintiffs stated the effect of not receiving a high

school diploma would include the probability of menial

employment (reverse argument of Peter W. with the same

results). Applying such a standard for graduation was

alleged to produce injury for future educational goals in

that admission to some universities is predicated upon

receipt of a high school diploma. In addition, the stigma

which resulted from the failure of this competency test was

significant, as students who have failed are often labeled

as "functionally illiterate."

The State of Florida advanced the decision that these

types of tests may alleviate allegations of instructional

malpractice, even though the validity, appropriateness. and

completeness cannot be assured. They contended that improv-

ing tests and eventually confirming the reliability was

within the providence of the school system. since they were

taking a first step in the process of improving education.

The court agreed this was a first step (and an appro-

priate step) in correcting educational programmatic defi-

ciencies. However. since the educational atmOSphere prior



166

to the test was not conducive to achieving its objective.

the test must be delayed. The district court decision so

enjoined the school district from implementing the examina-

tion for a period of four years.

Remedies petitioned. Two primary remedies. important

to this study, were requested by the plaintiffs. The first

was to declare the tests unconstitutional because they did

not give the students adequate time to prepare. The court

rejected this argument, but granted part of the request in

the form of a delay. The second remedy was to ask the state

to cease and desist from preparing and administering such an

exam. The court rejected this request, but. did grant a

delay.

Arguments presented, denied, and/or sustained. Since

this case covered a number of aspects concerning the appro-

priateness of competency testing as a requirement for gradu-

ation, the major arguments presented are listed as follows.

1. The test was inherently discriminatory.

2. The test did not have adequate content and

construct validity.

3. The test was racially biased.

4. There was inadequate notice prior to sanctioning

the object1ves.

5. The use of the test to classify for remediation

was unconst1tut10nal.

6. The passage of the test was not required for

private schools in Florida.
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7. The timing of the test is important as these

students were suddenly presumed to be prepared for

the test. but their schools may or may not have had

instructional objectives consistent with the exam.

Although the results of these arguments were analyzed

in the preceding section. it is important to note the impli-

cations of arguments sustained in litigation of instruc-

tional malpractice. The court considers the judiciary an

important forum to consider a decision to implement a

specific examination which determines competency for gradua-

'tion from high school. Although a competency exam is not

inherently unconstitutional, construct validity of examina-

tions (for constitutionality) is open to judicial review.

This decision presents an exception to the conclusions in

other instructional malpractice which renders the judiciary

a role of non-interference in educational matters and

decision making.

The original decisions of the district court were

upheld by the Court of Appeals, but remanded for further

evidence on two issues. First, the state had to prove the

validity of the test in terms of materials taught during the

school year. Second, the state had to show that the failure

rate among black student was not due to effects of past

segregation. Generally, the federal appeals court upheld

the appropriateness of high-school graduation exams.

Educator actions cited. The actions of educators in
 

this case are a major contribution towards understanding

practices which lead to instructional malpractice
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litigation. The court begins by ascertaining the state has

an interest in assuring that all of its students receive

instruction in basic practical application skills. The

court's decision in this case indicates that a competency

test to determine skill level as a requirement for gradua-

tion is an appropriate step in the direction of programmatic

improvement. The decision advances this argument by stating

that educators must assure all students receive instruction

in basic practical application skills.

Practices of educators in the testing arena are speci-

fically addressed in this case, Tests may be used without

fear of the constitutionality of "tests for competency."

Administrative agencies may decide to implement selective

tests in certain school districts without fear of charges

that students were not treated equally under the law. This

district court stated the schools could not be expected to

cure the problems of education in one clean sweep. that a

piecemeal implementation was acceptable.

The educational environment which is antecedent to the

examination must be conducive to the objectives of a compe-

tency examination. When tests are implemented, educators

must give adequate notice and proper preparation. The

teaching staff must be advised and trained to promote an

atmOSphere of instruction relevant to the impending test.

The test must also be analyzed to determine content valid-

ity. The court's willingness to consider all of these
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factors indicates validity and bias must be considered in

test implementation to avoid litigation.

Legal principles and/or concepts. In this decision.
 

the court discussed the concept of illiteracy from a legal

perspective. What is functionally literate to one indivi-

dual may not be functionally literate to another. and this

problem in definition confuses the development of assessment

instruments. Therefore, the definition of functional illi-

teracy must be considered and justified when developing a

competency exam. Once this definition is determined, the

court must ensure that the objectives are clearly instructed

in the educational setting to assure proper preparation. In

assessing proper instruction of objectives, the court stated

it must inquire into the instruction prior to the act of

implementing the examination.

A careful analysis of all aspects of test implementa-

tion, including prOper notification (timely notification).

content validity and communication of objectives to students

and teachers are important parts of competency testing.

Analyzing these potential foundations might prevent charges

of instructional malpractice due to inadequate procedures in

test implementation.

Summary

The data collected and reported in this chapter estab-

lish the practices and trends which are referred to in the

research question, By using consistent criteria throughout
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the analysis. conclusions supported by judicial decree

result. Trends in litigation of instructional malpractice

are based on the concepts developed from the primary cases

in this chapter as the leading body of litigation.

Future case decisions can be evaluated using the same

criteria found in this chapter. The research provides a

method of comparing specific aspects of instructional mal-

practice litigation for use by educators in developing the

curriculum.



CHAPTER V

CONCLUSIONS AND RECOMMENDATIONS

Introduction
 

The purpose of this study has been to analyze court

decisions to determine issues or practices of educators

which lead to instructional malpractice litigation. The

study focused on cases which were directed to charges of

inappropriate instruction under the broad subject of educa-

tional malpractice.

Of the more than 84 cases which were analyzed in

various court decisions, 12 were selected as primary to the

central research question as set forth in Chapter I. The

research was considered in terms of 10 subsidiary research

questions.

Method of Research
 

A documentary case study method was applied to develop

a matrix. The X axis represented the l2 primary cases. The

Y axis represented the criteria for analysis adapted from

those research questions enumerated in Chapter I.

Results of the case analyses (X axis) are reported in

Chapter IV. The conclusions represented by the Y axis

provide the supporting evidence for the conclusions and

recommendations reported in this chapter.

171
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Research Questions
 

The research questions (adapted from Chapter I).

addressed in this chapter, are as follows.

1. What general principles have emerged in

instructional malpract1ce su1ts?

On the basis of the analysis of legal cases,

is it possible to define conditions, prac-

tices, or behaviors which might have high

potential for resulting in instructional mal-

practice suits?

What actions or failures to act on the part of

administrators and teachers have led to

instructional malpractice suits?

Is it possible from the review of cases to

define concepts and legal principles which

teachers and administrators should be aware of

to deal more effectively with the issues of

instructional malpractice?

What conditions over which teachers and admin-

istratora have some control tend ta place them

1n pos1tions of greater vulnerab111ty?

To what extent is competency testing creating

a potentlal liability for school districts?

On the basis of these trends, what future

developments are likely?

Conclusions
 

The central focus of this study is on "issues and prac-

tices" which lead to instructional malpractice litigation.

Results of the research findings are found in answers to

each of the subsidiary questions as proposed in Chapter I.

Determining these issues and practices will assist in pre-

venting unnecessary litigation, which has become a problem

in many educational systems.
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The negative effects on educational systems are not

only in terms of time and dollars but also in questioning an

individual's professional integrity and competency. For

example, in Torres v. Little Flower (1984) and Hunter

(1981). individuals are named in the lawsuit. This act, by

itself, may create a negative professional reputation for

the individual and. subsequently, may affect teaching

performance or student receptivity.

To substantiate the cost of instructional malpractice

to school districts. 28 letters were sent out to superinten-

dants who experienced cases directly. or indirectly.

involved with instructional malpractice. Eleven school dis-

tricts responded to a letter (see Appendix F) which asked

the following questions.

1. What costs were involvad. including attorneys'

fees, adm1n1strat1ve time. etc.?

2. What effects did the decision have on your

school district?

3. Has an other litigation (or other official

action developed from this case?

Responses to these letters confirmed the negative ramifica-

tions which have resulted from instructional malpractice

litigation.

The first concern of these respondents was of cost and

administrative time. Only partial costs were listed as most

respondees indicated that it was impossible to account for

all administrative time involved. The following quotations
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from superintendents (or school officials) to the letters

reflect these costs to selected school districts.

. . the school district spent $5,329.70 in

defending itself in legal fees and $243. 45 in

printing legal briefs . . . . There was consider-

able administrative time used in gathering materi-

als for the defense. (Scheelhaase, 1974)
 

Considerable administrative time was spent prepar-

ing for the case as well as time spent in the

three day hearing. (Lang, 1982)

As of FY 1981, Montgomery County Public Schools

expended $11,774. 92 . . . . I would indicate that

it is my understanding that there are still con-

tinuing legal costs involved in this matter.

(Hunter, 1981)

The costs involved in defending . . . were

approximately $18,000 to thi.s point . . . . It

cost us $18,000. 00 to explain to them they were

suing the wrong pe0ple. (Crawford, 1983)

Responses which vividly demonstrate the problems with liti-

gation for schools is best described by an administrator in

the Hazelwood School District in Florissant, Missouri. He

stated that, in the case of Kuhlmeier v. Hazelwood School

District (1985), "dozens, possibly hundreds of hours of

time" were spent on defending the case. According to this

administrator. "It simply meant that other (educational)

responsibilities had to be set aside." This is the type of

litigation that educators must attempt to avoid. An admini-

strator in the Woodbury School District in Iowa stated the

problem of deferring educational funds for litigation as

follows. "There is no question that both cases had an

impact on the school. Dollars were spent and valuable time

lost which could have gone to educating children."
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Many other effects of instructional malpractice litiga-

tion were noted by reapondents. In regard to curriculum,

one superintendent stated, "It did serve to reinforce our

efforts to make certain that everyone is fulfilling their

(sic) contractual obligations to board policies and adopted

curriculum." In the Scheelhaase case, internal problems
 

with the board of education developed. "The teacher

resigned after the case was decided. It did put relative

against relative during the litigation (the litigant was a

relative of a board member)."

Many of these responses indicate that an educational

system should prevent, if possible, such litigation. Deter-

mining those issues and practices relied on by courts to

consider such lawsuits will assist educators in avoiding the

courtroom in favor of the classroom. Although adoption of

policies to prevent instructional malpractice litigation may

appear a worthwhile endeavor, an overextension of concern

for procedures can lead to a conservative curriculum lacking

creativity. innovation, and a future-orientation.

General Principles Emerging

from Instructional Malpractice Suits

Researched cases from this study demonstrated that many

students and parents were concerned with the results of

their educational experience upon graduating from high

school, In the cases presented in this study. charges of

instructional malpractice involved many general principles
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which must be considered by administrators and teachers to

ensure that such potential for legal actions are minimized.

The general principles adopted by courts are the following.

1. A high school diploma will be considered to

indicate basic knowledge in reading and writ-

ing skills.

2. Competency tests given for the purpose of

assessing such knowledge must be fair and

equitable with adequate notification for their

usage given.

3. Students should be evaluated to periodically

assess their capability of comprehending the

material presented.

4. Recommendations by school officials for

further programmatie action for individual

students should be implemented.

5. Areas of the curriculum which pose personal

danger should receive adequate instruction

prior to conducting such activities.

6. Programs. implemented prOperly, should be

developed to meet the ind1vidualized needs of

handicapped children.

As demonstrated in Peter W., a student, after passing

through grade 12 and receiving a high school diploma. albeit

with poor grades, expects to be able to function in society

and obtain meaningful employment. If students or parents

find their high school diplomas do not reflect such skills,

they might return to the courts for remedial education or

monetary damages. Schools are often pressured by parents

into promoting students from one grade to the next. This

action may encourage a student upon graduating to question

the schools' reliance on parental desires rather than

attained skills in decisions of promotion. Suits of
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instructional malpractice contend a high school diploma

should be more than a certificate of attendance. Testing

competency in areas of expected achievement might be the

only course of action available to a school system in

preventing instructional malpractice litigation.

General care is expected of all professional staff in

dealing with children in schools. However, general care is

viewed much differently by the courts than duty of care or

standards of care. General care was assumed and specific-

ally addressed in Peter W. and Donohue v. Copiague. No case
 

reflected standards which the judiciary found to be appli-

cable to all educators. No workable duty of care was found

for educators, and, therefore. a key criterion in cases of

negligence is missing. If the courts decide to begin imple-

menting standards of care. educators may lose one of their

most important discretionary authorities, i.e., the

authority to set their own standards which evolved from con-

cepts of academic freedom. Many states are considering

licensure for, and by, the teaching profession. If such

legislation results, workable standards of care may be

available for the courts to consider in charges of instruc-

tional malpractice litigation.

In most of the primary cases, references were made to

inadequate notification and communication with parents from

educators. Although this may have surfaced in testimony,

the courts are unwilling to allow a lack of proper notifica-

tion or communication to result in instructional
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malpractice. In Peter W., the court stated that require-

ments for informing parents are for maximum progress, not

for legal protection. School officials should carefully

examine the communications and notification process with

parents. Many techniques, i.e.. written concurrence of pro-

motion for borderline students and offering opportunities

for school visitation and counseling, may prevent instruc-

tional malpractice litigation.

General principles in terms of the testing which result

from this study include the following.

1. Tests are an appropriate means of evaluation.

2. Tests do not inherently deny equal protection

and due process rights of students.

3. Tests must be fair and nondiscriminatory.

4. Adequate notification must be given to ensure

an understanding of expectations.

5. Tests are but one method of evaluating stu-

dents and cannot be expected to cure all edu-

cational ills.

In Debra P. v. Turlipgton. the court responded to

charges questioning the constitutionality of testing. Ade-

quate notification was part of this charge. The plaintiffs

contended that testing should be declared unconstitutional

when students are not given adequate time to prepare. To

avoid such litigation, schools must respond to the entire

educational climate regarding procedures and mechanics of

testing procedures. Students must be made aware of expecta-

tions so they can adequately prepare for competency examina-

tions. Notification in writing to both students and parents



may assist in avoiding litigation concerning these examina-

tions. When a student's diploma is withheld on the basis of

a competency test, educators can assume that various avenues

of appeal might be pursued.

Educators must assess the fairness of tests in terms of

minority students. As a response to litigation concerning

the discriminatory aspects of examinations in instructional

malpractice litigation. The litigation on instructional

malpractice reflected a concern and focus on results of

tests for different racial groupings. In evaluating tests,

educators should analyze test results demographically to

ensure that they are not biased for any specific subgrouping

of students.

Evaluation procedures for competency should include a

broad comprehensive program. The cases analyzed did not

provide a conclusion that would ensure success for school

districts in defending all instructional malpractice litiga-

tion. Rather, the courts stated that testing is but one

step in improving the quality of education. However. based

on specific charges of this type. educators should consider

deveIOping a comprehensive program of evaluation of which

testing is only one part. Reliance on many different

assessment techniques will diminish the overall effect of

errors in any one testing procedure.

Many instructional malpractice suits have evolved

regarding special education. Although the cases analyzed

did not produce any major decisions against a school
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district, courts appear more willing to consider instruc-

tional malpractice charges in special education. The Educa-

tion for All Handicapped Children Act (P.L. 94-142) provides

a process to determine general standards. However, success-

ful litigation has not developed because courts defer to the

Instructional Educational Program (IEP) concept of determin-

ing education needs. Once the IEP is established for each

student, standards are available for the court to analyze.

In cases where guardians believed the IEP was violated,

courts deferred to internal remedies of the appeal process.

As a result, the appeal process should be comprehensive and

compete to ensure adequate due process. A well-developed

program will prevent courts from feeling the need to

determine and become involved in educational methodology.

Another principle which developed from cases involving

auxiliary services is that employees from other agencies

might also be held responsible for faulty educational prac-

tices. When the school system contracts with other agencies

or services, actions of these agencies are subject to liti-

gation. The school system can be named as a co-defendant.

Administrators should consider procedures to evaluate the

services of private contracting agencies attending to their

students.

In defending cases of instructional malpractice, a

general principle which evolved was the umbrella of protec-

tion offered by public policy considerations. The courts do

not want to become involved in these cases because of
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aspects of public policy which negate the value (to society)

of such litigation. Because of the social utility of this

litigation, the inability of schools to bear the financial

burden of adverse decisions and determine proximate cause,

courts have disallowed allegations of instructional malprac-

tice. Avoiding such litigation by focusing on the issues

and trends which lead to instructional malpractice litiga-

tion is a means of avoiding the courtroom. This approach is

necessary since the courts continue to review charges of

instructional malpractice, even though litigation has not

been successful. Charges of instructional malpractice are

not, at present, dismissed before trial.

ConditiongiPractices, Behaviors

FreguentIy Leading to Instruc-

tional Malpractice Suits

 

 

The most prevalent condition which has led to instruc-

tional malpractice suits is the promotion and granting of

diplomas to students who do not have the ability to read and

write at an appropriate grade level. Rationale for such a

charge can be found in Peter W., Donohue, Hoffman, and

others. Many schools are attempting to implement competency

testing to avoid this occurrence. The major condition which

prevails in schools is the nature of the high school

diploma. Over a period of years, the diploma has, in some

instances, become a certificate of attendance. Although the

student must pass individual classes, there is often no

evaluation system to assess the comprehensiveness of a



182

student's educational career. Efforts of competency testing

attempt to fill this gap in educational evaluation. Perio-

dic competency testing prior to the last year of an educa-

tional program provides an opportunity for remedial assis-

tance.

When a student is promoted in a perfunctory manner, as

charged in Peter W., the school officials become vulnerable

to instructional malpractice litigation. Charges are made

that the school falsely represented itself through the

issuance of a diploma which did not accurately reflect the

performance level of the recipient. As a result, the stu-

dent charges he/she cannot function in society due to inade-

quate reading, writing, or other basic skills. A diploma is

expected to represent a student's ability to gain meaningful

employment in regard to basic educational skills. Assessing

the progress of a student alleviates instructional malprac-

tice litigation, as the student will be prevented from

advancing to the next grade level without competency in

basic reading and writing skills.

Evaluation of a student's progress (in reading and

writing skills) will assist in reducing the potential for

instructional malpractice litigation regarding the student's

ability to comprehend material presented in the classroom.

Educators often assume the students enrolled in their class-

rooms have demonstrated the ability to comprehend material

at this grade level. This assumption can continue over a

period of years until the student is many grade levels
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behind the material presented (in terms of reading ability).

In many of the cases analyzed charging instructional mal-

practice, the inability to comprehend the material presented

was a major part of the charge against the school system.

After completing this study, conclusions regarding

which conditions place educators and school systems in posi-

tions of liability regarding instructional malpractice are

apparent. More reading level evaluations in terms of quan-

tity and quality are necessary if educators prefer to avoid

instructional malpractice litigation. References to reading

not only involve the ability to comprehend material

presented, but also the final result of a student's reading

level at graduation. On the basis of the litigation ana-

lyzed, educators cannot assume that students operate at a

given level of performance.

The practice of failing to interview and discuss prob-

lems with students in order to ascertain their ability to

comprehend and understand material appeared repeatedly in

charges of instructional malpractice. Two distinctly new

aspects surface as a condition which may lead to litigation.

Nonfeasance and misfeasance in evaluation offer opportuni-

ties for court action. Nonfeasance is reflected in the con-

clusion that proper evaluations are not present. Misfea-

sance appears as the condition where schools do not follow

through on recommendations of their own staff: this cer-

tainly was the situation in Hoffman.
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In Paladino v. Adelphi University (1982), a private
 

agency was used to ascertain the ability of the student in

question. Although this institution decided to accept the

results and not promote the student, such results (of pri-

vate testing) could lead to instructional malpractice liti-

gation. Private testing agencies could track students and

provide the basis for a charge of instructional malpractice

against the school system. Educational institutions might

want toavoid instructional malpractice litigation in this

area by providing adequate and comprehensive evaluation sys-

tems to ensure that students deserve the diplomas they

receive. 'This monitoring is especially important when out-

side agencies or individuals are retained to service stu-

dents of a school district.

A practice which places a system in high potential for

instructional malpractice suits is the failure to mainstream

special education students prOperly. As exemplified by

Campbell v. Talledega (1981) mere placement in a traditional

classroom setting does not fulfill the legislated expecta-

tions of the concept of mainstreaming. Separate facilities

are not an acceptable condition for special education stu-

dents. If a student is placed in a classroom and not

comingled into the curriculum, a charge of isolationism con-

tinues to exist. Brown v. Board of Education of Topeka

(1954) was used as a reference to this alleged unlawful

practice. To avoid litigation, schools must focus on the

intent of mainstreaming special education children, i.e., to
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engage an individualized program in the least restrictive

environment centered on the child in need.

A final condition which leads to potential for instruc-

tional malpractice litigation concerns programmatic needs.

In D.S.W. (1981), and other cases noted in Chapter IV, the

program of a school system was questioned. Students who

were enrolled in specific programs because of special needs

sought court action to prevent the elimination of their

specialized programs in the curriculum. The court dis-

allowed this type of judicial intervention and relied on the

argument of exhausting internal remedies. Internal remedies

were found to be much more expeditious and appropriate.

However. periodic review of the curriculum and programmatic

needs of children designated with a learning disability

might be a prudent method of avoiding instructional malprac-

tice litigation.

Actions or Failures to Act

Leading to Instructional

Malpractice Suits

 

 

 

Many of the actions or lack of actions of administra-

tors or teachers are covered in previous and subsequent

questions of this chapter. However. this subsidiary ques-

tion was considered separately to develop a compilation of

these findings in terms of specific actions which place edu-

cators in positions of professional liability.
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Following is a list, resulting from the analysis of

this study, of actions and inactions of educators leading to

instructional malpractice litigation:

1.

10.

ll.

failing to assess the intellectual capability

of a student:

promoting students through the system when

they are unable to read at an appropriate

grade level:

failing to diagnose reading disabilities:

general misdiagnoses and nondiagnoses:

failing to rediagnose:

failing to appropriately deal with reading

disabilities:

not providing an adequate program, thus aban-

doning (educationally) a student with special

needs:

failing to continue a prescribed program once

it has begun:

not placing special education students in max-

imum contact w1th other students:

using improperly trained teachers, administra-

tors, or psycho ogists:

failure to provide adequate educational facil-

ities.

Some of the above (2, 3, 4, 5) were addressed previously.

The remaining items regarding a failure to act are important

to understand the specific practices resulting in a position

of liability for educators. Numerous cases have evolved to

provide these practices which develop the legal trends fram-

ing characteristics of instructional malpractice litigation.

Failing to assess the intellectual capability of stu-

dents in terms of instructional malpractice litigation
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involves incorrect intelligence (IQ) tests. In HOffman, the

original (incorrect) assessment of a student placed him in a

special education program. If yearly assessments had been

administered. the entire litigation in Hoffman from original

hearings to the Supreme Court could have been avoided.

Periodic evaluations of special education students. includ-

ing IQ testing, should become a standard to avoid malprac-

tice litigation.

An inaction found throughout the cases of this study

was the inability to deal with reading problems. Not only

must educators assess reading levels. but they must deal

with the problem through remedial programs. Failing to do

so has been charged as intentionally neglecting an educa-

tional deficiency (i.e., Peter W.).

Once a program to alleviate a learning deficiency has

begun, a discontinuance of the program may be charged as a

form of educational abandonment. Beginning a program to

correct a deficiency is an acknowledgement of a need for

such a program. Educators may find themselves facing court

action to continue programs which have been characterized as

"necessary" for specific children (example. D.S.W.). It may

be safer to characterize programs as "supplementary" and

"complementary" rather than as "necessary." Those charac-

terized as necessary must be carefully assessed as to their

effects on individual students within each program. If a

program is truly necessary for a particular student, then

private or individual assistance may be required as a
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substitute when a program cannot be offered within the

school system. However, private assistance must include

continuous monitoring to prevent conditions as in Little

Flower, which led to litigation.

When finances dictate the discontinuance of programs.

courts have denied charges that they must be continued.

However, on the basis of instructional malpractice cases

considered in this study, ignoring the effects of program

elimination on individual students invites potential litiga-

tion.

Special education programs must provide objectives con-

sistent with the legislative intent of P.L. 94-142. The

program must ensure the school is attempting to provide

skills for students to prepare them to operate in society

(see court conclusion in Campbell v. Talledega). Not
 

providing for maximum contact (least restrictive environ-

ment) is a situation which has initiated instructional mal-

practice litigation.

Using improperly trained or unqualified administrators,

teachers, and psychologists might be one of the areas of

this study which will most concern educators. This area of

litigation, although unsuccessful against school systems,

might result in educators being subpoenaed as witnesses in

court. As witnesses, they can be cross-examined to determ-

ine competency in specified areas. Anyone who has experi-

enced the rigors of cross-examination in a courtroom will

understand the advisability in preventing instructional



malpractice litigation. On the basis of these conclusions,

administrators might prefer to ensure that qualified staff

are assigned to appropriate programs. This type of assess-

ment is often lacking in the development of school curricu-

lum.

Concepts and Legal Practices to Deal

With Instructional Malpractice

 

 

Legal duty of care has been an issue in all cases of

instructional malpractice analyzed for this study. Although

the courts have concluded that educators do not owe a duty

of care in terms of legal liability, they do sustain a duty

for general care of the student. The state has the respon-

sibility to ensure basic educational needs of students are

attained. The result of this accepted philosophy regarding

education is that courts are willing to review charges of

instructional malpractice. To consider the courts' unwil-

lingness to question educational methodology as a policy of

immunity from prosecution for educators is not an accurate

assessment of the current legal environment. The court is

willing to rule on charges of instructional malpractice. as

evident from this research. The negative effects of litiga-

tion, even if one assumes a favorable decision for the edu-

cator (or school system), encompass more than adverse deci-

sions. Often, the negative effects on individuals and

school systems are experienced prior to and regardless of

any decision of a court.
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Mandatory attendance policies of the state require that

educators perform their services in a competent manner. In

the cases analyzed, there has not been much weight given to

arguments based on the correlation between mandatory atten-

dance and duty of care. Future cases might involve an

attempt to base arguments on this aspect of duty of care.

The legal principle of governmental immunity is the

exception and not the rule for educators. Tort liability

for negligence does not retain the immunity umbrella as

other types of legislation. Unless specific legislation is

adopted, educators are not immune from negligence suits

alleging instructional malpractice. None of the cases

analyzed dismissed charges on the basis of governmental

immunity.

The courts have concluded that for special education

cases (P.L. 94-142) internal mechanisms of the educational

system must be exhausted first. This legal conclusion is an

important concept for educators to grasp in regard to

instructional malpractice. Since the courts will defer to

this internal process, this due process right must be imple-

mented properly in the school and an adequate appeal's pro-

cess must become part of the curriculum. Three aspects of

internal remedies should be considered: access to internal

remedies, the comprehensiveness of the due process mechan-

ism, and the protection afforded.

Students and parents must have access to an appeals

process which often substitutes for and avoids judicial
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action. Proper notification, including their knowledge of

this procedure, is part of this procedure. It would not be

plethoric to include a "Miranda mumble" as standard notifi-

cation in evaluative decisions, especially in special educa-

tion. The seriousness of this appeal's process is evident

from the cases analyzed. The internal mechanism of the

appeal's process offers the best protection in what is the

most vulnerable area of instructional malpractice litiga-

tion--special education.

Two of the primary cases addressed the concept of a

contract theory of care (Hunter and Little Flower). Educa-
 

tors should be aware of any contractual arrangements between

students and the school system. This arrangement is espe-

cially important in the area of special education with

regard to an Individualized Educational Program (IEP).

Three different types of contractual arrangements were liti-

gated under the charge of instructional malpractice: con-

tracting agencies, inappropriate IEPs, and recommendations

for future re-evaluations. In Little Flower, the charge was
 

the contracting agency, a private educational institution,

did not fulfill its obligations to provide an appropriate

education. An appropriate education is at issue in cases

such as Campbell which questioned the designated IEP and its

fulfillment of mainstreaming.

Hoffman did not involve charges of an inapprOpriate

education under the special education act but implied a con-

tractual arrangement between the recommendation of the



school psychologist and the implementation of that recommen-

dation by the school system. If a recommendation is made by

a school official and is not implemented, the potential for

instructional malpractice increases. A year-end annual

review of each individual student by officials responsible

for the following year's curriculum might be worthy of con-

sideration.

Administrators should be reminded that the judiciary

and legislature agree that with federal funding comes

federal responsibility. The legislation which provides for

special education funding involves the enactment of certain

procedures and guidelines, i.e., individualized educational

programs. If these guidelines are mandated for a district

and individual educators by the acceptance of federal funds,

then implementation of these procedures can be a source for

instructional malpractice litigation. Proper internal reme-

dies become an important aspect of protectionism from

instructional malpractice suits.

A final legal concept which evolves from the cases of

this study is the potential for charges of discrimination in

competency testing. Examinations which have been found by

the courts to be constitutional and a good source of evalua-

tion ought to be carefully reviewed for construct validity,

reliability. and discrimination. However, courts are wil-

ling to litigate the nature of a competency test as exempli-

fied in Debra P. When examinations are initiated. some stu-

dents can be expected to fail. From this group of
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disappointed students and parents, instructional malpractice

suits usually emanate. Attention to remedial assistance and

evaluation can avoid future courtroom proceedings.

Vulnerable Conditions Teachers

and Administrators can Control
 

Educators must be prepared to deal properly with the

special problem of remedial students. This is a charge

(inadequate preparation) which reappears in instructional

malpractice litigation (Palidino). Administrators are in

control of such conditions concerning placement of staff.

Three aspects of the preparation of teachers of which the

administration is in control summarize the charges against

the school system: properly trained and advised teaching

staff (Campbell. Palidino, and Debra P.). experienced per-
 

sonnel in handling special education and remedial matters

(Donohue), and evaluation of staff and programs (Hunter).

For each remedial problem. a staff assignment, including

qualifications of individual staff members, should be con-

sidered in all written recommendations. Proper training and

experience can be accomplished through inservice and other

supplemental workshops.-

In Hunter, the charge was asserted that administrators

were negligent in evaluating staff and programs. This

activity is in the control and direction of the administra-

tive staff. If evaluations of staff assignments and curric-

ulum in terms of curricular needs is conducted periodically.

this charge of malpractice litigation might be avoided.



194

Educators are in control over tests which are imple-

mented in their system. Standardized tests such as the

Scholastic Aptitude or Michigan Educational Assessment Pro-

gram evaluations might be preferred: however, they must be

applicable to the problems under consideration. When dis-

trict exams are initiated, usually in the form of graduate

competency exams, careful evaluation of potential problems

which can result in litigation is advisable. Debra P. pro-

vides an example of court litigation which affected students

in the entire state of Florida.

The cases analyzed determined the difference in vulner-

ability of different grade levels and types of curricula.

Administrators and teachers can ascertain which of these

curricula should be scrutinized for the prevention of condi-

tions which place the schools in a position of vulnerability

for litigation, Lower grade levels appear to consist of

conditions which are more susceptible to negligence liabil-

ity. Also. secondary courses such as chemistry, physical

education, and drivers' education provide conditions which

should be assessed for potential litigation. The supervi-

sory aspect of physical education classes is not always in

question, but the lack of adequate instruction to perform

certain exercises produced litigation of instructional mal-

practice. Instruction in all areas which are more vulner-

able to litigation should be scrutinized.

Once programs and assignments are determined. educa-

tional assessment must focus on the quality of the program.
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This condition is within the control of an administrator and

individual classroom teacher. As an example, in Campbell

the charge was made that the program offered was simply to

take up time instead of concentrating on a meaningful set of

objectives to advance a student's learning capacity. This

condition is even more prevalent in special education

classes where mainstreaming is difficult to implement

because of the severity of a learning disability. If these

children are mainstreamed and not incorporated into a

meaningful learning environment in an assigned classroom.

instructional malpractice litigation may result.

Retesting and re-evaluating are occasionallv overlooked

in the classroom setting. This condition was the focus of

the lawsuit in Hoffman. The implementation of a psycholo-

gist's recommendation to re-evaluate a student in two years

is the type of condition which is the responsibility of

those charged with following the academic progress of learn-

ing disabled students (or any remedial student). This case

almost succeeded through the legal system. Only the Supreme

Court of New York voided the one-half million dollar judg-

ment against the school district. This decision had a

strong dissent. Avoiding the courtroom over similar charges

of failure to retest and follow written recommendations of

staff is a condition over which the educators within the

system have authority and responsibility.

The inability of a student to comprehend material is a

charge which is common in the primary cases from this study
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concerning instructional malpractice. The condition over

which educators are in control in preventing this type of

litigation is the selection of text materials. The correla-

tion between textbooks and other materials used in the

classroom must be appropriate and within an individual stu-

dent's reading ability. In most textbook committees. the

review takes place over those books which are appropriate

for a given grade level and for an average student within

that grade level. However, individualized attention to stu-

dents who deviate in reading ability from the normal text

material should be assessed carefully. Standardized tests

of reading levels at the beginning of the academic years

would assist staff in locating remedial students.

Documentation is another condition which, when

neglected, places a school system in a greater position of

vulnerability. When educators communicate with students

and/or parents, documentation may provide a defense against

future accusations of instructional malpractice litigation.

A prominent contention which appeared throughout the cases

analyzed was that parents were unaware of the extent of

their children's problems. In Peter W. and Donohue. a

diploma was characterized by parents as assurance that basic

reading levels and other skills were attained by their chil-

dren.

The educational environment is a condition which must

meet the criterion set forth by the court in Debra P. as

conducive to a proper educational environment. This
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environment must be an atmosphere which is conducive to the

achievement of the objectives set by the school system.

This is especially important in preparing students for man-

datory requirements such as competency testing. If, accord-

ing to charges in instructional malpractice litigation, the

system does not promote programs and time factors appropri-

ate for such requirements, the court can review and may, as

in Debra P., dictate modifications. Assessing such objec-

tives and programs might prevent instructional malpractice

litigation concerning the appropriateness of programs in

relation to school system requirements,

Liabilityof Competency

TEsting for School Systems

Competency testing has been confirmed as appropriate by

the courts as a method of assessing student ability.

Although Debra P. is the most referenced case concerning

this topic, the issue is mentioned in other instructional

malpractice litigation. The court has inferred that compe-

tency testing is a recommended method of addressing curricu-

lar problems.

As described previously, prOper notification, prepara-

tion. and test construction may be established to withstand

judicial review. The fear of instructional malpractice

might encourage districts to consider such examinations. As

competency testing becomes more common in schools as a pre-

requisite for graduation, instructional malpractice litiga-

tion may decrease.
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Future Developments in Response to

Instructional Malpractice Litigation

Cases against school districts for tort action in

negligence have proven unsuccessful: two conditions prevail

which merit consideration in avoiding future instructional

malpractice litigation.

First, the dissent by justices in instructional mal-

practice litigation provides the basis for judgments against

school districts. If all of these cases included unanimous

Opinions by the judiciary against allegations of instruc-

tional malpractice, one could dismiss instructional malprac-

tice as a moot issue. However. this is not the situation.

Decisions have been split, and the dissents require careful

analysis.

Second, instructional malpractice litigation takes up

valuable administrative time and school district money to

defend. Avoiding the courtroom is a worthwhile endeavor

agreed upon by most educators.

The dissent in Hoffman by Justice Meyer is important in

predicting future developments in instructional malpractice

litigation. His decision implied that misfeasance should be

considered actionable and distinct from nonfeasance. The

failure to act as in Peter W. and Donohue is quite different

from the misfeasance presented in Hoffman. When a school

system clearly fails to evaluate as recommended by a

psychologist and harm (misfeasance) results, Justice Meyer
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felt that the action should be found as negligence by a

court of law.

In Donohue, Justice Suozzi disagrees with the argument

that public policy considerations are a reason to negate

charges of instructional malpractice. He stated that the

problem with proving proximate cause is a question of proof

to be resolved at a trial. The fear of a flood of litiga-

tion is unpersuasive, according to Suozzi, in preventing

negligence charges against educators. Finally, he concluded

that there is no reason to differentiate between instruc-

tional malpractice and other forms of negligence.

If a conclusion similar to Justice Meyer's dissent is

reached by the court, extensive litigation might result.

Until the issue is resolved conclusively, preventing such

courtroom litigation seems appropriate to avoid the poten-

tial for a decision in favor of instructional malpractice.

Ensuring prOper levels of performance could become standard

procedures in most school systems of the United States.

Should instructional malpractice continue to progress closer

to a successful decision, extensive testing and evaluation

might become a standard feature of the curriculum.

Another potential future development is the court's

willingness to initiate and order programmatic changes in

the curriculum, even though courts presently will not

substitute their judgment for that of educators. In

Campbell, the court ordered specific programmatic changes as

compensation for past negligence. Future decisions such as
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this could change the direction of the courts and involve

them directly in programmatic needs of students.

Tenure laws and collective bargaining agreements have

offered protection for educators in terms of professional

competency. Instructional malpractice litigation might pro-

vide a basis for students and parents to demand a defense of

skills and professional competency. Through instructional

malpractice litigation. clients can cross-examine profes-

sionals to determine their ability to implement instruction-

al programs. If instructional malpractice litigation con-

tinues, educators might find themselves defending their com-

petency, the school curriculum, and their teaching methodol-

ogy in the courtroom.

Should instructional malpractice become more prevalent,

whether successful or not, schools may be in a position of

purchasing expensive malpractice insurance. When one

examines the increasing quantity of instructional malprac-

tice litigation (as documented in Chapter II, Sepler).

avoiding such litigation is within the control of the educa-

tor. If this type of litigation requires insurance for pro-

tection. and the courts follow the example of medical mal-

practice litigation. legal expenses in the schools could

dramatically increase.

Summary and Recommendations

Decisions concerning educator liability in terms of

instructional malpractice will continue to unfold.
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Predictions concerning the quantity of cases for the next

decade is that there will be an increase in instructional

malpractice suits. Since litigation will continue concern-

ing instructional malpractice, analyzing issues and prac-

tices which lead to litigation will assist educators in pre-

venting expensive, time-consuming, and often embarrassing

court action. Preventing instructional malpractice litiga-

tion will also reserve money expended for attorneys and case

research for classroom use and the students for which it was

intended.

Educators need to become more aware of the potential

impact of instructional malpractice on their classrooms and

professional careers. Their effectiveness can be diminished

through the stigma placed on them as a result of being named

in a suit charging instructional malpractice.

This study was a comprehensive research of the current

state of instructional malpractice litigation. Continued

legal analysis is necessary to update the body of knowledge

in this area which is so critical to educators and school

curricula in general. Further research concerning the cur-

rent state of Individual Educational Programs (IEPs) as man-

dated by federal law P.L. 94-142 is also needed. In addi-

tion. an analysis of higher education curriculum regarding

the professional liability of our future educators will pro-

vide some similar protections as offered by this study. An

assessment of the current knowledge of educators and admin-

istrators regarding academic liability will determine which
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educational programs, concerning the issue of instructional

malpractice. are needed for continuing education of all edu-

cators.

The current state of instructional malpractice indi-

cates that schools are not responsible for a duty of care in

the legal sense of the term. Determining proximate cause

between a particular educator or curriculum and the alleged

harm resulting from an inappropriate education is not pos-

sible using present standards of assessment. Cases analyzed

did not provide any basis for instructional malpractice

within the existing judicial framework. A cause of action

in tort liability is not present when educators fail to

evaluate underachievers. According to Peter W.. the judi-

cial system remains an inappropriate forum in which to test

the efficacy of educational programs and methodology.

A variety of factors affect the result of students'

education. Among these are their attitudes, motivations,

temperaments, past experiences, home environments. and

medical factors. According to the cases analyzed, no one

educator nor program can be determined to be the cause of

harm. in basic skills, to an individual student. Even if

such correlation could be remotely established, the courts

have noted (Donohue) the purpose of schools was to confer

the benefits of free public education and not to protect

against the injury of ignorance for every individual.

If the courts were to allow judgments of instructional

malpractice. educators could be placed in a position of
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deferring curricular decisions to the courts. The courts,

as a result. would find themselves involved in policy devel-

opment over curriculum which they are trying to avoid.

The effects of a change in court direction in terms of

instructional malpractice litigation could be detrimental to

the freedom our educational system now enjoys. Necessary

experimentation in classroom methodology may be discounted

when teachers understand the precariousness of their posi-

tion in making sensitive judgments and programmatic deci-

sions.

To hold educators responsible for instructional mal-

practice would expose them to tort claims from disgruntled

students and parents, even if contrived. Courts can dismiss

such charges, if proper action is taken by educators to jus-

tify their programs for individuals and collectively for the

school. The results of this study will assist in that

endeavor.

Years have passed since the first case resembling

instructional malpractice was charged against the Columbia

University Board of Trustees in 1923. A student charged

that the University's catalogs and brochures prescribed a

standard of care which was violated since they were unable

to achieve such promises of education. The court dismissed

this charge. After analyzing the instructional malpractice

cases considered in this research, it appears as if the

courts have continued to hold to this principle. As stated

in Hunter, in reference to a standard of care for



instruction, the courts assume that educators are not

required to make students "drink from the well of

knowledge." This has been the Opinion of the courts in the

United States regarding instructional malpractice litigation

in public schools.
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CODE OF ETHICS

OF THE EDUCATION PROFESSION

(Adopted by the 1975 NEA Representative Assembly)

Preamble

The educator, believing in the worth and dignity of

each human being, recognizes the supreme importance of the

pursuit of truth, devotion to excellence, and the nurture of

democratic principles. Essential to these goals is the

protection of freedom to learn and to teach and the

guarantee of equal educational opportunity for all. The

educator accepts the responsibility to adhere to the highest

ethical standards.

The educator recognized the magnitude of the

responsibility inherent in the teaching process. The desire

for the respect and confidence of one' s colleagues, of

students, of arents. and of the members of the community

provides the incentive to attain and maintain the hi best

possible degree of ethical conduct. The Code of Ethics of

the Education Profession indicates the aspiration of all

educators and provides standards by which to judge conduct.

The remedies specified by the NEA and/or affiliates for

the violation of any provision of this Code shall be

exclusive and no such provision shall be enforceable in any

form other than one specifically designated by the NEA or

its affiliates.

Principle I- Commitment to the Student

The educator strives to help each student realize his

or her potential as a worthy and effective member of

society. The educator therefore works to stimulate the

Spirit of inquiry, the acquisition of knowledge and

understanding. and the thoughtful formulation of worth

goals.



In fulfillment of the obligation to the student, the

educator--

1. Shall not unreasonably restrain the

student from independent action in the

pursuit of learning.

2. Shall not unreasonably deny the student

access to varying points of view.

3. Shall not deliberately suppress or

distort subject matter relevant to the

student's progress.

4. Shall make reasonable effort to protect

the student from conditions harmful to

learning or to health and safety.

5. Shall not intentionally expose the

student to embarrassment or

disparagement.

6. Shall not on the basis of race, eolor,

creed, sex, national origin. marital

status, political or religious beliefs,

family, social or cultural background, or

sexual orientation, unfairly.

a. Exclude any student from

participation in any program:

b. Deny benefits to any student:

c. Grant any advantage to any student.

7. Shall not use professional relationships

with students for private advantage.

8. Shall not disclose information about

students obtained in the course of

professional service, unless disclosure

serves a compelling professional purpose

or is required by law.

Principle II - Commitment to the Profession

The education profession is vested in the public with a

trust and responsibility requiring the highest ideals of

profe331onal service.
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In the belief that the quality of the services of the

education profession directly influences the nation and its

citizena, the educator shall exert every effort to raise

professional standards. to promote a climate that encourages

the exercise of profesSional judgment, to achieve conditions

which attract persons worthy of the trust to careers in

education, and to assist in preventing the practice of the

profession by unqualified person.

In fulfillment of the obligation to the profession, the

educator--

1. Shall not in any application for a

professional position deliberately make a

false statement or fail to disclose a

material fact related to competency and

qualifications.

2. Shall not misrepresent his/her professional

qualifications.

3. Shall not assist entry into the profession of

a person known to be unqualified in respect

to character, education, or other relevant

attribute.

4. Shall not knowingly make a false statement

concernin the qualifications of a candidate

for a pro essional position.

5. Shall not assist a noneducator in the

unauthorized practice of teaching.

6. Shall not disclose information about

colleagues obtained in the course of

professional service unless disclosure serves

a compelling professional purpose or is

required by law.

7. Shall not knowingly make false or malicious

statements about a colleague.

8. Shall not aecept any gratuity, gift, or favor

that mi ht impair or appear to influence

profeSSional decisions or actions.
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PUBLIC LAW 94-142—NOV. 29. 1975

Public Law 94—142

94th Congress

An Act

To amend the Education of the Handicapped Act to provide educational assistance

to all handicapped children. and for other purposes.

Be it enacted by the Senate and Home of Representatives of the

United States 0 America in Congress assembled, That this Act may

be cited as the " ducation for All andicapped Children Act of 1975‘ .

EXTENSION OF EXISTING LAW

Sec. 2. (a) (l) (A) Section 611(b) ('2) of the Education of the

Handicapped Act (20 U.S.C. l4ll(b)(2)) (hereinafter in this Act

referred to as the “Act”), as in effect during the fiscal years 1976 and

1977, is amended by striking out “the Commonwealth of Puerto Rico,”.

(B) Section 611(c)(1) of the Act ('20 U.S.C. l4ll(c)(l)), as in

efiect during the fiscal years 1976 and 1977, is amended by striking

out “the Commonwealth of Puerto Rico,”.

(2) Section 611(c)(2) of the Act (20 U.S.C. 1411(c)(2)), as in

efi’ect during the fiscal years 1976 and 1977, is amended by striking

out “year ending June 30, 1975” and inserting in lieu thereof the

followin .: “years ending June 30, 1975. and 1976, and for the fiscal

year en ing September 30, 1977”, and by striking out “‘2 per centum”

each place it appears therein and inserting in lieu thereof “1 per

centum”.

(3) Section 611 (d) of the Act (20 U.S.C. 1411 (d) ), as in efi'ect dur-

ing the fiscal ears 1976 and 1977, is amended by striking out “year

ending June 0, 1975” and inserting in lieu thereof the followmg:

gears ending June 30, 1975, and 1976, and for the fiscal year ending

tember 30, 1977”.

4) Section 612(a) of the Act (20 U.S.C. l4l2(a)), as in effect

during the fiscal years 1976 and 1977, is amended-

(A) b striking out “year ending June 30. 1975” and inserting

in lieu t ereof “years endin June 30, 1975, and 1976, for the

period beginning July 1, l9 6, and ending September 30, 1976,

and for the fiscal year ending September 30, 1977”; and

(B) by striking out “fiscal year 1974” and inserting in lieu

thereof “precedin fiscal year”.

(b) (1) Section 614 a) of the Education Amendments of 1974 (Pub-

lic Law 93—380; 88 Stat. 580) is amended b striking out “fiscal year

1975” and inserting in lieu thereof the fa lowing: “the fiscal years

ending June 30, 1975, and 1976, for the period beginning July 1, 1976,

land ending September 30, 1976, and for the fiscal year ending Septem-

r30,1977,”.

(2) Section 614(b) of the Education Amendments of 1974 (Public

Law 93—380; 88 Stat. 580) is amended by st ' ' out “fiscal year 1974”

and inserting in lieu thereof the following: “t e fiscal years endin

June 30. 1975, and 1976, for the period beginning July 1, 1976. an

03%“? September 30, 1976, and for the fiscal year ending September 30,

l ,’ .
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(3) Section 614(c) of the Education Amendments of 1974 (Public

Law 93-380; 88 Stat. 580) is amended by striking out “fiscal year

1974” and inserting in lieu thereof the following: “the fiscal years end-

in June 30, 1975, and 1976, for the period beginning Jul 1, 1976, and

en ° g September 30, 1976, and for the fiscal year en ing Septems

ber 30, 1977,”.

(c) Section 612(a) of the Act, as in effect durin the fiscal years

1976 and 1977, and as amended by subsection (a) (4 , is amended by

inserting immediately before the period at the end thereof the follow-

ing: “, or $300,000, whichever is reater”.

(d) Section 612 of the Act 20 U.S.C. 1411), as in effect durin

the fiscal years 1976 and 1977, is amended by adding at the end thereo

the following new subsection:

“( d) The Commissioner shall, no later than one hundred twent

days after the date of the enactment of the Education for All Handi-

capped Children Act of 1975, prescribe and publish in the Federal

Register such rules as he considers necessary to carry out the pro-

visxons of this section and section 611.”.

(e) Notwithstanding the provisions of section 611 of the Act, as in

effect during the fiscal, years 1976 and 1977, there are authorized to

be appropriated $100,000,000 for the fiscal year 1976, such sums as may

be necessary for the period beginning July 1, 1976, and ending Septem-

ber 30, 1976, and $200,000,000 for the fiscal ear 1977, to carry out the

provisions of part B of the Act, as in efi’ect uring such fiscal years.

namorrmnmesmm

. Sec. 3. (‘a Section 601 of the Act (20 U.S.C. 1401) is amended by

was ' a)” immediately before “This title” and by adding at

the end t ereof the following new subsections:

“ (b) The Congress finds that-

“(1) there are more than eight million handicapped children

in the United States today;

f“31(2) the special educational needs of such children are not being

met;

“('3) more than half of the handicapped children in the United

States do not receive appropriate educational services which

would enable them to have full equality of opportunity;

“(4) one million of the handicapped children in the United

States are excluded entirely from the public school system and

will not go through the educational process with their peers;

“(5) there are many handicapped children throughout the

United States participating in regular school pro whose

'caps prevent them from having a success educational

experience because their handicaps are undetected;

(6) because of the lack of adequate services within the public

school system, families are often forced to find services outside

the public school system, often at great distance from their resio

dence and at their own expense;

“(7) developments in the training of teachers and in diagnostic

and instructional procedures and methods have advanced to the

point that, given appropriate funding. State and local educa-

tional agencies can and will provide effective special education

and related services to meet the needs of handicapped children;
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“(8) State and local educational agencies have a responsibility

to provide education for all handicapped children, but present

financial resources are inadequate to meet the special educational

needs of handicapped children; and

“(9) it is in the national interest that the Federal Government

assist State and local efforts to provide programs to meet the educ

cational needs of handicapped children in order to assure equal

protection of the law.

“(c) It is the pu of this Act to assure that all handicapped

children have availa Is to them, within the time periods specific in

section 612(2) (B), a free a propriate public education which empha-

sizes special education an related services designed to meet their

unique needs, to assure that the rights of handicap children and

their parents or guardians are protected, to assist tates and local-

ities to provide for the education of all handicap children, and to

assess and assure the efiectivenen of efi'orts to e ucate handicapped

children.”.

(b) The heading for section 601 of the Act (20 U.S.C. 1401) is

amended to read as follows:

“anon-r m; sum or mixes AND reason”.

DEFINITIONS

Sec. 7(4. )(a) Section 60120: thethAct (f20JI.S.Cfi:‘02) isa‘mendfi; d

lin ragrap 1) ereo,ystri' out cri an

inserting iiilieu thereof “orthopedically impaired”, an y insert-

ing immediately after “impaired children ’ the following: “, or

children with specific learning disabilities”;

(2) in paragraph (5) thereof, b inserting immediately after

“instructional materials,” the fol owing: “telecommunications,

sensory, and other technological aids and devices,” ;

(3) in the last sentence of pa ph (15) thereof, by inserting

immediately after “environments ” the following: “, cultural, or

economic”; and

(4) by adding at the end thereof the following new paragraphs:

“(16) The term ‘special education’ means specially designed mstruc-

tion, at no cost to parents or guardians, to meet the unique needs of

a handicaesped chi (1, including clamroom instruction, instruction in

physical ucation, home instruction, and instruction in hospitals and

institutions.

“(17) The term ‘related services’ means transportation, and such

developmental, corrective. and other supportive services (including

speech pathology and audiology, psychological services, hysical and

occupational therapy, recreation, and medical and counse ing services,

except that such medical services shall be for diagnostic and evalua-

tion purposes only) as may be required to assist a handicapped child

to benefit from ial education, and includes the early identification

and assessment 0 handicapping conditions in children.

“(18) The term ‘free appropriate ublic education’ means special

education and related services whic (A) have been provided at

public ex use, under public supervision and direction, and without

charge, ( ) meet the standards of the State educational agency, (C)

include an appropriate preschool, elementary, or secondary school

education in the State involved, and (D) are provided in conformity

2322 tits )individualized education program required under section

a 5 .

89 STAT. 77S

Ante. p. 773.

20 USC 1401

I068.

20 USC 1401.
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“(19) The term ‘individualized education program’ means a writ-

ten statement for each handicap child developed in any meeting

b a representative of the local ucational agency or an intermediate

ucational unit who shall be qualified to provide, or supervise the

provision of, s ially designed instruction to meet the unique needs

of handicap children, the teacher, the arents or guardian of such

child, and, whenever appropriate, such c 'ld, which statement shall

include (A) a statement of the present levels of educational perform-

ance of such child, (B) a statement of annual goals, including

short-term instructional objectives, (C) a statement of the specific

educational services to be provided to such child. and the extent to

which such child will be able to participate in regular educational

programs, (D) the projected date for initiation and anticipated dura-

tion of such services, and (E) appropriate objective criteria and

evaluation procedures and schedu es for determining, on at least

an annual basis, whether instructional objectives are being achieved.

“(20) The term ‘exesss costs’ means those costs which are in excess

of the average annual per student expenditure in a local educational

agency durin the preceding school year for an elementary or sec-

ondary schoo student, as may be appropriate, and which shall be

computed after deducting (A) amounts received under this art or

under title I or title VII of the Elementary and Secondary duca-

tion Act of 1965, and (B) an State or local funds expended for

programs which would qualify or assistance under this part or under

such titles.

“(21) The term ‘native langu ’ has the meaning given that term

by section 703(a) (2) of the Bi ingual Education Act (20 U.S.C.

880b—1(a)(2)).

“(22) The term ‘intermediats educational unit’ means any public

authority, other than a local educational ncy, which is under the

general an rvision of a State educationa agency, which is estab-

ished by tate law for the ur of prov1ding free public edu-

cation on a regional basis, an w iich provides special education and

related services to handicap children within that State.”.

(b) The heading for sect1on 602 of the Act (20 U.S.C. 1402) is

amended to read as follows:

‘mmxmoxs”.

assis'raxca roe snucarxox or 11.1. narrower-ran cmwasx

Sec. 5. (a) Part B of the Act (20 U.S.C. 1411 et seq.) is amended

to read as follows:

“Pm B—Assrsraxcs r011 Eouca'rrox or Au. Haxmcarrsp

Cannery

“mrrrrunax'rs axe aamcanoxs

“Sec. 611. (a) (1) Except as provided in paragraph (3) and in

section 619. the maximum amount of the grant to which a State is

entitled under this part for any fiscal year shall be equal to—

“ (A) the number of handica ped children aged three to twenty-

one, inclusive, in such State w o are receiving special education

and related services;

multiplied bv—

“(3) (i) 5 per centum, for the fiscal year ending Septem-

ber 30, 1978. of the avera per pu i1 expenditure in public ele-

mentary and secondary sc 0013 in t e United States;
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“(ii) 10 per centum, for the fiscal vear ending September 30,

1979, of the average per u i1 ex nditure in public elementary

and secondary schools int e ni States;

“( iii) 20 per centum, for the fiscal year ending Septem-

ber 30, 1980, of the average per pupil expenditure in public ele-

mentary and secondary schools 1n the United States;

“(iv) 30 per centum, for the fiscal ear ending September 30,

1981, of the average per pupil expen iture in public elementary

and secondary schools in the United States; and

“(v) 40 per centum, for the fiscal year ending September 30,

1982. and for each fiscal year thereafter, of the avera per pu il

expenditure in public elementary and secondary sc ools in t e

United States;

except that no State shall receive an amount which is less than the

amount which such State received under this part for the fiscal year

ending September 30, 1977.

“(2) For the purpose of this subsection and subsection (b) through

subsection (e), the term ‘State’ does not include Guam. American

Salmog, the Virgin Islands, and the Trust Territory of the Pacific

3 an s.

“(3) The number of handicapped children receiving special edu-

cation and related services in any fiscal year shall be equal to the

average of the number of such children receiving a ial education

and related services on October 1 and February 1 o the fiscal year

preceding the fiscal year for which the determination is made.

“(4) For purposes of aragraph (1)(B), the term ‘average per

puprl expenditure’, in the ’nited States, means the aggregate current

expenditures, during the second fiscal year preceding the fiscal year

for which the computation is made (or, if satisfacto data for such

year are not available at the time of computation, t en during the

most recent preceding fiscal year for which satisfactory data are avail-

able) of all local educational agencies in the United States (which,

for urposes of this subsection, means the fifty States and the District

of olumbia) , as the case may be, plus any direct expenditures by the

State for operation of such agencies (without regard to the source

of funds from which either of such expenditures are made), divided

by the agmgate number of children 1n average daily attendance to

whom suc agencies provided free public education during such pre-

ceding year.

“(5) (A) In determining the allotment of each State under para-

graph ( l), the Commissioner may not count—

“(i) handicapped children in such State under paragraph (1)

(A) to the extent the number of such children is greater than

12 r centum of the number of all children aged five to seventeen,

inc usive, in such State; . .

“(ii) as part of such percentage, children with specific learning

disabilities to the extent the number of such children rs greater

than one-sixth of such percentage; and .

“( iii) handicapped children who are counted under mtron 121

of the Elementary and Secondary Education Act of 1965.

“( B) For purposes of subparagraph (A), the number of chrldren

aged five to seventeen, incl'usrve, 1n any State shall be determined by

the Commissioner on the basis of the most recent satrsfactory data

available to him.

89 STAT. 777

“State."

20 USC 241c-1.
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“(b) (12 Of the funds received under subsection (a) by any State

for the al year ending September 30, 1978—

“(A) 50 per centum of such funds may be used by such State

in accordance with the provisions of pa (ph (2) ; and

“(B) 50 per centum of such funds 3 all istributed by such

State pursuant to subsection ((1) to local educational agenc1es

and intermediate educational units .in such State, .for use in

accordance with the priorities established under section 612(3).

:(2) Of the funds which any State may use under paragraph (1)

“ (A) an amount which is equal to the greater of—

“( i) 5 per centum of the total amount of funds received

under this part by such State; or

“00 $200,000;

may be used by such State for administrative costs related to

carrying out sections 612 and 613;

“(B) the remainder shall be used by such State to provide

support services and direct services. in accordance with the priori-

ties established under section 612(3).

“(c) ( 1) Of the funds received under subsection (a) b any State

for the fiscal year ending September 30, 1979, and for eac fiscal year

thereafter—

“(A) 25 per centum of such funds may be used by such State

in accordance with the provisions of paragraph (2) ; and

“(B) except as provided in aragrap ( 3), 75 per centum of

such funds shall be distributed y such State pursuant to subsec-

tion (d) to local educational agencies and intermediate educational

units in such State, for use in accordance with priorities established

under section 612(3). _

“(2) (A) Subject to the provisions of subparagraph (B), of the

funds which any State ma use under paragraph ( 1) (A)—

“(i) an amount whic is equal to t e greater of—

“( I) 5 per centum of the total amount of funds received

under this part by such State; or

“(11) $200,000;

may be used by such State for administrative costs related to

ca ing out the provisions of sections 612 and 613; and

5‘81) the remainder shall be used by such State to provide

support services and direct services, in accordance with the prior-

ities established under section 612(3).

“(B) The amount expended by any State from the funds available

to such State under paragraph ( 1) (A) in any fiscal year for the

provision of support services or for the provisron of drrect services

shall be matched on a program basis by such State. from funds other

than Federal funds, for the provision of support services or for the

provision of direct services for the fiscal year involved.

“(3) The provisions of section. 613(a) (9) shall not apply with

respect to amounts available for use by any State under paragraph ( 2).

“(4) (A) No funds shall be distributed by any State under this

subsection in any fiscal year to any local educational agency or inter-

mediate educational unit in such State if—

“(i) such local educational agen or intermediate educational

unit is entitled, under subsection (d , to less than $7,500 for such

fiscal year; or ,

“(i1) such local educational agency or intermediate educational

unit has not submitted an application for such funds which meets

the requirements of section 614.
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“(3) Whenever the provisions of subparagraph (A) apply, the

State involved shall use such funds to assure the provision of a

appropriate education to handicapped children residing in the area

served by such local educational agency or such intermediate educa-

tional unit. The provisions of paragraph (2) (B) shall not apply to

the use of such funds.

“(d) From the total amount of funds available to local educational

agencies and intermediate educational units in any State under sub-

section (b) (1) (B) or subsection (c) (1) (B). as the case may be, each

local educational agenc or intermediate educational unit shall be

entitled to an amount w ich bears the same ratio to the total amount

available under subsection (b) (1) (B) or subsection (c)(1)(B), as.

the case may be. as the number of handicapped children aged three to

twenty-one, inclusive, receiving special education and related services

in such local educational agency or intermediate educational unit

bears to the aggregate number of handica ped children aged three

to twenty-one, inclusive. receiving special ucation and related serv-

ices in all local educational agenc1es and intermediate educational

units which apply to the State educational agency involved for funds

under this part.

“ (e) (1) The jurisdictions to which this subsection agplies are Guam,

rican Samoa, the Virgin Islands, and the Trust erritory of the

Pacific Islands.

“(2) Each jurisdiction to which this subsection applies shall be

entitled to a grant for the urposes set forth in section 601(c) in an

amount equal to an amount etermined by the Commimioner in accord-

ance with criteria based on respective needs, except that the aggregate

of the amount to which such jurisdictions are so entitled for any fiscal

year shall not exceed an amount equal to 1 r centum of the aggregate

of the amounts available to all States an er this part for that fiscal

year. If the gate of the amounts, determined by the Commissioner

pursuant to t e preceding sentence, to be so needed for any fiscal year

exceeds an amount equal to such 1 r centum limitation, the entitle-

ment of each such jurisdiction shal be reduced proportionately until

such aggregate does not exceed such 1 per centum limitation.

“(3) The amount expended for administration by each jurisdiction

under this subsection shall not exceed 5 per centum of the amount

allotted to such jurisdiction for any fiscal year, or $35,000, whichever

is ter.

(f) (1) The Commissioner is authorized to make payments to the

Secretary of the Interior according to the need for such assistance for

the education of handicapped children on reservations serviced by

elementary and secondary schools operated for Indian children by the

Department of the Interior. The amount of such payment for any

fiscal year shall not exceed 1 per centum of the aggregate amounts

available to all States under this part for that fiscal year.

“ (2) The Secretary of the Interior may receive an allotment under

this subsection only after submitting to the Commissioner an applica-

tion which meets the applicable requirements of section 614( a) and

which is approved by the Commissioner. The provisions of section 616

shall apply to any such application.

89 STAT. 779

Ask. p. 774.
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“(g) (1) If the sums appropriated for any fiscal year for making

payments to States under this part are not sufiicrent to pay in ful

the total amounts which all States are entitled to receive under this

part for such fiscal year, the maximum amounts which all States

are entitled to receive under this art for such fiscal ear shall be

ratably reduced. In case additional unds become availab e formaking

such payments for any fiscal year during which the precedrng sen-

tence is applicable, such reduced amounts shall be increased on the

same basis as they were reduced.

“(2) In the case of any fiscal year in which the maximum amounts

for which States are eligible have been reduced under the first sen-

tence of paragraph (1), and in which additional funds have not

been made available to pay in full the total of such maximum amounts

under the last sentence of such paragraph, the State educational agency

shall fix dates before which each local educational agency or inter-

mediate educational unit shall report to the State educational agency

on the amount of funds available to the local educational agency or

intermediate educational unit. under the provisions of subsection ((1) ,

which it estimates that it will expend in accordance with the provi-

sions of this part. The amounts so available to any local educational

agency or intermediate educational unit, or any amount which would

be available to any other local educational agency or intermediate

educational unit if it were to submit a rogram meeting the require-

ments of this part, which the State ucational agency determines

will not be used for the riod of its availability, shall be available

for allocation to those ocal educational agencies or intermediate

educational units in the manner provided by this section. which the

State education agency determmes will need and be able to use

additional funds to carry out approved programs.

“murmur!

“Sec. 612. In order to qualify for assistance under this part in any

fiscal year, a State shall demonstrate to the Commissioner that the

following conditions are met :

“(1) The State has in effect a policy that assures all handicapped

children the right to a free ap ropriate public education.

“(2) The State has develo a plan pursuant to section 613( b) in

effect prior to the date of t e enactment of the Education for All

Handicapped Children Act of 1975 and submitted not later than

August 21, 1975, which will be amended so as to comp]? with the

provisions of this paragraph. Each such amended plan 3 a 1 set forth

in detail the policies and procedures which the State will undertake or

has undertaken in order to assure that—

“(A) there is established (i) a goal of providin full educational

opportunity to all handicapped children, (ii) a etailed timetable

for accom lishing such a goal. and (iii) a description of the kind

and num r of facilities, personnel, and services necessary

throu bout the State to meet such a goal;

“( ) a free ap ro riate public education will be available for

all handicap e il ren between the ages of three and eighteen

within the tate not later than September 1, 1978, and for all

handicapped children between the ages of three and twenty-one

within the State not later than September 1, 1980. except that.

with respect to handicapped children aged three to five and aged

eighteen to twenty-one, inclusive, the requirements of this clause

shall not be applied in any State if the application of such require-
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ments would be inconsistent with State law or practice. or the

order of an court, respecting public education within such age

grou s in he State;

“( ) all children residin in the State who are handicapped.

regardless of the severity 0 their handicap. and who are in need

of special education and related services are identified, located.

and evaluated. and that a Rractical method is developed and imple-

mented to determine whic children are currentl receiving needed

special education and related services and whic children are not

currently receiving needed special education and related services:

“( D) policies and procedures are established in accordance with

detailed criteria prescribed under section 617(c); and

“(E) the amendment to the plan submitted by the State

mauired by this section shall be available to parents, guardians.

an other members of the general public at least thirty davs

prior to the date of submission of the amendment to the

Commissioner. '

“(3) The State has established priorities for providing a free

appropriate public education to al handicapped children. which

priorities shall meet the timetables set forth in clause (B) of ara-

graph ('2) of this section, first with respect to handicapped chi dren

who are not. receiving an education. and second with respect to handi-

capped children. within each disability, with the most severe handicaps

who are receiving an inadequate education, and has made adequate

progress in meeting the timetables set forth in clause (B) of paragraph

(2) of this section.

“(4) Each local educational agency in the State will maintain

records of the individualized education rogram for each handicapped

child, and such program shall be established, reviewed, and revise as

provided in section 614(a) (5) .

“(5) The State has established (A) procedural safeguards as

required by section 615, ( B) procedures to assure that. to the maximum

extent appropriate, handicapped children, including children in public

or private institutions or at er care facilities, are educated with chil-

dren who are not handicap , and that s ial classes, separate

schooling, or other removal 0 handicapped children from the regular

educational environment occurs only w en the nature or severity of

the handicap is such that education in regular classes with the use of

sucpplementary aids and services cannot be achieved satisfactoril , and

( ) procedures to assure that testing and evaluation materia s and

procedures utilized for the purposes of evaluation and placement of

andicapped children will be selected and administered so as not to be

racially or culturally discriminatory. Such materials or procedures

shall be provided and administered in the child's native language or

mode of communication, unless it clearly is not feasible to do so, and no

single procedure shall be the sole criterion for determining an appro-

priate educational program for a child.

“(6) The State educational agency shall be responsible for assuring

that the requirements of this part are carried out and that all educa-

tional programs for handicapped children within the State. including

all such programs administered by any other State or local agency, will

be under the general supervision of the rsons responsible for educa-

tional programs for handicapped chil ren in the State educational

agency and shall meet education standards of the State educational

agency.

89 STAT. 781

Administration.
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“(7) The State shall assure that (A) in carrying out the require-

ments of this section procedures are established for consultation with

individuals involved in or concerned with the education of handica ped

children, including handicap (1 individuals and parents or guart ians

of handicapped children, an (B) there are public hearings, adequate

notice of such hearings, and an opportunit for comment available to

the general public rior to adoption of t ie policies, programs, and

procedures requi pursuant to the provisions of this section and

section 613.

“swan runs

“Sec. 613. (a) Any State meeting the eligibility requirements set

forth in section 612 and desiring to participate in the program under

this art shall submit to the Commissioner, through its State educa-

tiona agency, a State plan at such time, in such manner, and containing

or accompanied by such information, as he deems necessary. Each such

plan shal — a

“( 1) set forth licies and rocedures designed to assure that

funds paid to the tate under t is part will be expended in accord-

ance with the provisions of this part, with particular attention

given to the provisions of sections 611(b), 611(c), 611(d) , 612(2),

and 612(3) ;

“(2) provide that programs and procedures will be established

to assure that funds received by the State or any of its political

subdivisions under any other Federal rogram, including section

121 of the Elementary and Secondary ducation Act of 1965 (20

U.S.C. 241c-2). section 305(b) (8) of such Act (20 U.S.C. 8449.

(b) (8)) or its successor authority. and section 1'2‘2( a) (4) (B) of

the Vocational Education Act of 1963 (‘20 V.S.C. 126-2(a) (4)

(B) ), under which there is specific authority for the provision of

assistance for the education of handicapped children. will be

utilized by the State. or any of its political subdivisions, onlv in a

manner consistent with the goal of providing a free appropriate

public education for all handicapped children. except that nothing

in this clause shall be construed to limit the specific requirements

of the laws governing such Federal programs;

“(3) set forth. consistent with the purposes of this Act. a

description of programs and procedures for (A) the develop-

ment and implementation of a comprehensive system of personnel

development which shall include the inservice training of general

and special educational instructional and support personnel,

detailed procedures to assure that all personnel necessary to carry

out the purposes of this Act are appropriately and adequately

prepared and trained, and effective procedures for acquiring and

disseminating to teachers and administrators of programs for

handicapped children significant information derived from edu-

cational research, demonstration, and similar proiects, and (B)

adopting. where appropriate, promising educational practices

and materials development through such projects;

“(4) set forth policies and procedures to assure—

“( A) that, to the extent consistent with the number and

location of handicapped children in the State who are enrolled

in private elementary and secondary schools. provision

is made for the participation of such children in the program

assisted or carried out under this part by providing for such

children special education and related services; and
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“(3) that (i) handica ped children in private schools and

faci ities will be provid special education and related serv-

ices (in conformance with an individualized educational pro-

gram as required b this part) at no cost to their parents or

guardian, if such c ildren are placed in or referred to such

schools or facilities by the State or appropriate local educa-

tional agency as the means of carryin out the requirements

of this part or any other applicable aw requiring the pro-

vision of special education and related services to all handi-

capped children within such State, and (ii) in all such

instances the State educational agency shall determine

whether such schools and facilities meet standards that apply

to State and local educational agencies and that children so

served have all the rights they would have if served by such

agencies;

“(5) set forth policies and procedures which assure that the

State shall seek to recover any funds made available under this

part for services to any child who is determined to be erroneously

clasfiified as eligible to be counted under section 611 (a) or section

611 ;

“(6) rovide satisfactory assurance that the control of funds

provid under this part, and title to property derived therefrom,

shall be in a public agency for the uses and‘purposes provided in

this part, and that a public agency will a minister such funds

and property;

“(7) provide for (A) making such reports in such form and

containing such information as the Commissioner may require

to carry out his functions under this part, and (B) keeping such

records and affording such access thereto as the Commissioner

may find necessary to assure the correctness and verification of

siiigs reports and proper disbursement of Federal funds under

t part;

“ (8) provide procedures to assure that final action with respect

to any application submitted by a local educational agency or

an intermediate educational unit shall not be taken without first

affording the local educational agency or intermediate educa-

gonal unit involved reasonable notice and opportunity for a

earmg; .

“(9) provide satisfactory assurance that Federal funds made

available under this part (A) will not be commingled with

State funds, and (B) will be so used as to supplement and

increase the level of State and local funds expended for the edu-

cation of handicapped children and in no case to supplant such

State and local funds, except that, where the State provides clear

and convincing evidence that all handicap (1 children have

available to them a free appropriate public e ucation, the Com-

missioner may waive in part the uirement of this clause if he

concurs with the evidence provid by the State:

“(10) provide. consistent with procedures prescribed pursuant

to section 617 (a) ('2) . satisfactory assurance that such fiscal control

and fund accounting (procedures will be adopted as may be neces-

sary to assure proper isbursement of, and accounting for, Federal

funds paid under this part to the State, including any such funds A

paid by the State to local educational agencies and intermediate

educational units;

89 STAT. 783
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“(11) provide for procedures for evaluation at least annually

of the efi'ectiveness of pro rrains in meeting the educational needs

of handicapped children including evaluation of individualized

education programs), in accordance with such criteria that the

Commissioner shall prescribe pursuant to section 617; and

“(12) provide that the State has an advisory panel, appointed

by the Governor or any other official authorized under State law

to make such appointments, composed of individuals involved in

or concerned with the education of handicapped children. includ-

ing handicapped individuals, teachers, parents or guardians of

handicapped children. State and local education ofiicials, and

administrators of programs for handica ped children, which (A)

advises the State educational agency 0 unmet needs within the

State in the education of handicapped children, (B) comments

gublicly on any rules or regulations proposed for issuance b the

tate regarding the education of handicapped children an the

procedures for distribution of funds under this art, and (C)

assists the State in develo ing and reportin such ata and evalu-

ations as may assist the Commissioner in e performance of his

res onsibilities under section 618.

“(M Vhenever a State educational a ncy provides free appropriate

pub is education for handicap d chil ren, or provides direct services

to such children, such State e ucational a my shall include, as part

of the State plan required by subsection ( ageof this section, such addi-

tional assurances not specified in such subsection (a) as are contained

in section 614(a), except that funds available for the rovision of

such education or services may be expended without regar to the pro-

visions relating to excess costs in section 614(a).

“(c) The Commissioner shall approve any State plan and any modi-

fication thereof which—-

6 “(Dis submitted by a State eligible in accordance with section

12; an

. “(2()b)meets the requirements of subsection (a) and subsec-

tion .

The Commissioner shall disapprove any State plan which does not

meet the requirements of the preceding sentence, but shall not finally

disapprove a State plan except after reasonable notice and opportunity

for a hearing to the State.

“arrucxrrox

“Sec. 614. (a) A local educational agency or an intermediate edu-

cational unit which desires to receive payments under section 611(d)

for any fiscal year shall submit an application to the appropriate

State educational agency. Such application shall—

“(1) provide satisfactory assurance that payments under this

part wil be used for excess costs directly attributable to pro-

grams which—

“(A) provide that all children residing within the juris-

’ diction of the local educational agency or the intermediate

educational unit who are handicapped, regardless of the

severity of their handicap, and are in need of special educa-

tion and related services will be identified, located, and eval-

uated, and provide for the inclusion of a practical method of

determining which children are currently receivin needed

special education and related services and which chi dren are

not currently receiving such education and services;

“(B) establish policies and procedures in accordance with

detailed criteria prescribed under section 617 (c) ;
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tunities to all ban 1 children, including—

“(i) procedures the im lementation and use of

the comprehensive system 0 personnel development

3st;(bl';s(he)d by the State educational agency under section

1 a 3 ;

“(ii) the provision of, and the establishment of priori-

ties for providing a free ap ropriate public education

to all handicap children, rst with respect to handi-

capped children who are not receiving an education, and

second with respect to handicapped children. within each

disability, with the most severe handicaps who are receiv-

ing an inadequate education;

(iii) the participation and consultation of the par-

ents or guardian of such children; and

“(iv) to the maximum extent practicable and con-

sistent with the provisions of section 612(5)(B), the

provision of special services to enable such children to

grticipate in regular educational programs;

“( ) establish a detailed timetable for accomplishing the

goal described in subclause (C) ; and

“'(liE') provide a description of the kind and number of

faci ties, personnel, and services necessary to meet the goal

described in subclause (C) ;

“3%) provide satisfactory assurance that (A) the control of

fun provided under this part, and title to property derived from

such .funds, shall be in a public agencv for the uses and urposes

provided in this part, and that a ublic agency will a minister

such funds and propert , (B) Fedieral funds expended by local

educational agencies an intermediate educational units for pro-

grams under this part (i) shall be used to pay only the excess

costs directly attributable to the education of handicapped chil-

dren, and (ii) shall be used to supplement and. to the extent rac-

ticable, increase the level of State and local funds expende for

the education of handica ped children. and in no case to sup lant

such State and local funds, and (C) State and local funds will be

used in the jurisdiction of the local educational agency or inter-

mediate educational unit to provide services in program areas

which. taken as a whole. are at least comparable to services being

provided in areas of such jurisdiction which are not receiving

funds under this art;

“(3) (A) provide for furnishing such information (which. in

the case of reports relating to performance, is in accordance with

specific performance criteria ielated to program objectives). as

may be necessary to enable the State educational agency to perform

its duties under this part, including information relating to the

educational achievement of handicapped children participating

in programs carried out under this part : and

“(B) provide for keeping such records. and provide for afford—

ing such access to such records. as the State educational agency

ma find necessa to assure the correctness and verification of

suc information rnished under subclause (A):

“ (4) provide for making the application and all pertinent docu-

ments related to such application available to parents, iardians.

and other members of t e general (public, and provi e that all

evaluations and reports required un er clause (3) shall be public

information;

' “( C) establish a(goal of roviding full educational Oppor-

capped)

or
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“(5) rovide assurances that the local educational a ncy or

interm 'ate educational unit will establish, or revise, w ichever

is a propriate, an individualized education ro m for each

han capped child at the beginning of each sc 00 year and will

then review and, if appropriate reVise, its provisions periodically,

but not less than annually;

“(6) rovide satisfactory assurance that policies and programs

establis ed and administered b the local educational agency or

intermediate educational unit 3 be consistent with the provi-

sions of paragraph (1) through paragraph (7) of section 612

andsection613(a) ; and -

“(7) provide satisfactory assurance that the local educational

agency or intermediate educational unit will establish and main-

tain procedural safeguards in accordance with the provisions of

sections 612(5) (B),612(5) (C),and 615.

“(b) ( 1) A State educational a ncy shall approve any application

submitted by a local educationafeagency or an intermediate educa-

tional unit under subsection (a) if the State educational agency

determines that such a plication meets the requirements of subsection

( a), except that no sucli application may be approved until the State

plan submitted by such State educational agency under subsection

(a) is approved by the Commissioner under section 613(c). A State

educational agency shall disapprove any application submitted by a

local educational agency or an intermediate educational unit under

subsection (a) if the State educational agency determines that such

application does not meet the requirements of subsection (a).

(2) (A) Whenever a State educational agency, after reasonable

notice and opportunifiy for a hearing, finds that a local educational

agency or an interme iate educational unit, in the administration of

an application ap roved by the State educational agency under para-

gra (1), has fai ed to comply with any requirement set forth in such

app 'cation, the State educational agency, after giving appropriate

notice to the local educational agency or the intermediate educational

unit, shall—

“ (i) make no further payments to such local educational agency

or such intermediate educational unit under section 620 until the

State educational agency is satisfied that there is no longer any

failure to comply With the requirement involved; or

“(ii) take such finding into account in its review of any applica-

tion made by such local educational agency or such intermediate

educational unit under subsection ( a) .

“(B) The provisions of the last sentence of section 616( a) shall

apply to any local educational agency or any intermediate educational

unit receiving any notification from a State educational agency under

this paragraph.

“(3) In carrying out its functions under paragraph (1), each State

educational agency shall consider any deCision made pursuant to a

hearing held under section 615 which is adverse to the local educa-

tional agency or intermediate educational unit involved in such

ision.

“(c) ( 1) A State educational agency may. for purposes of the con-

sideration and approval of applications under this section, require

local educational agencies to submit a consolidated application for

paIments if such State educational agenc determines that any indi-

vi ual application submitted by any suc local educational agency

will be disapproved because such local educational agency is ineligible
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to receive payments because of the application of section 611(c) («1)

(A) (i) or such local educational agency would be unable to establish

and maintain programs of sufficient size and scope to effectively meet

the educations needs of handicapped children.

“(2) (A) In any case in which a consolidated application of local

educational agenc1es is approved by a State educational agency under

paragraph (1), the payments which such local educational agencies

may receive shall be equal to the sum of payments to which each such

local educational agency would be entitled under section 611(d) if an

individpcilil application of any such local educational agency had been

a rov .

p‘ (B) The State educational agency shall prescribe rules and regula-

tions with respect to consolidated applications submitted under this

subsection which are consistent with the provisions of aragraph (1 )

through paragraph (7) of section 612 and section 613 a) and which

rovide articipating local educational agencies with joint responsi-

ilities or implementing programs receiving payments under this

part.

“(0) In any case in which an intermediate educational unit is

required pursuant to State law to carry out the provisions of this part,

the joint responsibilities given to local educational agencies under sub-

paragraph (B) shall not apply to the administration and disburse-

ment of any payments received by such intermediate educational unit.

Such responsibilities shall be carried out exclusively by such inter-

mediate educational unit.

“(d) Whenever a State educational agency determines that a local

educational agenc —

“(1) is una le or unwillin to establish and maintain programs

of free appropriate public efucation which meet the requirements

established in subsection (a) ;

“(2) is unable or unwilling to be consolidated with other local

educational agencies in order to establish and maintain such pro-

s; or

“(3) has one or more handicapped children who can best be

served by a regional or State center designed to meet the needs of

such children;

the State educational agency shall use the payments which would

have been available to such local educational agency to provide special

education and related services directly to handicapped children resid-

ing in the area served by such local educational a ncy. The State

educational agency may provide such education an services in such

manner, and at such locations (including regional or State centers),

as it considers appropriate. exce t that the manner in which such

education and services are provide shall be consistent with the require-

ments of this part.

“(e) Whenever a State educational agency determines that a local

educational agency is adequately providing a free appropriate public

education to all handicapped children residing in the area served b

such agency with State and local funds otherwise available to an

agency, the State educational agency may reallocate funds (or such

portion of those funds as ma not be required to provide such educa-

tion and services) made avai able to such agency, pursuant to section

611(d), to such other local educational agencies within the State as

are not adequatelv providing 5 cial education and related services

to all handicapped c ildren resi ing in the areas served by such other

local educational agencies.
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“( f) Notwithstanding the provisions of subsection (a) (2) (B) (ii),

any local educational agency which is uired to carry out any pro-

for the education of handicapped c ildren pursuant to a State

aw shall be entitled to receive payments under section 611(d) for

use in carrying out such program. except that such payments may

not be used to reduce the level of expenditures for such rogram made

by such local educational agency from State or loc funds below

the level of such expenditures for the fiscal year prior to the fiscal

year for which such local educational agency seeks such payments.

“riiocsntaar. sarizocaans

“Sec. 615. (a) Any State educational agency, any local educational

agency, and an intermediate educational unit which receives assist-

ance under this part shall establish and maintain procedures in

accordance with subsection (b) through subsection (e) of this section

to assure that handicapped children and their parents or guardians are

guaranteed procedural safeguards with respect to the provision of

free up ropriate public education by such agencies and units.

“ b) 1) The procedures required by this section shall include. but

shal not be limited to—

“(A an opportunity for the parents or guardian of a handi-

cap child to examine all relevant records with res t to the

identification, evaluation, and educational placement 0 the child,

and the provision of a free appropriate public education to such

clfiiig, and to obtain an independent educational evaluation of the

c i ;

“(B) procedures to protect the rights of the child whenever the

parents or guardian of the child are not known, unavailable. or

the child is a ward of the State, including the assignment of an

individual (who shall not be an employee of the State educational

agency, local educational agency, or intermediate educational

unit involved in the education or care of the child) to act as a

surro to for the parents or guardian;

“(5; written prior notice to the parents or guardian of the

child whenever such agency or unit—

“ ( i) proposes to initiate or change. or

“ ( ii) refuses to initiate or change,

the identification. evaluation, or educational placement of the

childholldthe provision of a free appropriate public education to

t e c i ;

“(D) rocedures designed to assure that the notice required by

clause (8) fully inform the parents or guardian, in the parents’

or guardians native language. unless it clearly is not feasible

to 0 so, of all procedures available pursuant to this section: and

“(E) an opportunity to present complaints with respect to any

matter relating to the identification, evaluation, or educational

placement of the child, or the provision of a free appropriate pub-

ic education to such child.

“ (2) )Vhenever a complaint has been received under paragraph (1)

of this subsection, the parents or guardian shall have an opportunity

for an impartial due process hearin which shall be conducted by the

State educational agency or by the ocal educational agency or inter-

mediate educational unit, as determined by State law or b the State

educational agency. No hearin conducted ursuant to t e require-

ments of this paragra h shall conducted y an employee of such

agency or unit involv in the education or care of the child.
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“(c) If the hearing aired in paragraph (2) of subsection (b)

of this section is condu by a local educational agency or an inter

mediate educational unit, any party aggrieved by the findings and

decision rendered in such a hearing may ap al to the State educa-

tional agency which shall conduct an impartia review of such hearing.

The officer conducting such review shall make an independent decision

upon completion of such review.

“(d) Any partp to any hearing conducted pursuant to subsections

(b) and (c) shal be accorded (1) the right to be accompanied and‘

advised by counsel and by individuals with special knowledge or

training with respect to the problems of handicapped children, (2)

the right to present evidence and confront, cross-examine. and compel

the attendance of witnesses, ( 3) the right to a written or electronic

verbatim record of such hearing, and (4) the right to written findings

of fact and decisions (which findings and decisions shall also be trans-

mitted to the advisory panel established pursuant to section

613(a)(12)).

“(e) (1) A decision made in a hearing conducted pursuant to

paragraph ( 2) of subsection (b) shall be final, except that any party

involve in such hearing may appeal such decision under the roVisions

of subsection (c) and paragraph (2) of this subsection. . decision

made under subsection (c) sha 1 be final. except that any party may

bring an action under paragraph (2) of this subsection.

“(2) Any party ag ieved by the findings and decision made

under subsection ( ) w 0 does not have the right to an appeal under

subsection (c). and any party aggrieved by the findings and decision

under subsection (c). shall have the right to bring a civil action with

respect to the complaint presented pursuant to this section. which

action may be brought in any State court of competent jurisdiction

or in a district court of the United States without regard to the

amount in controversy. In any action brought under this paragraph

the court shall receive the records of the administrative proceedings,

shall hear additional evidence at the request of a party. and. basing

its decision on the reponderance of the evidence, shall grant such

relief as the court etermines is appropriate.

“(3) During the pendency of any proceedings conducted pursuant

to this section, unless the State or local educational agency and the

parents or guardian otherwise agree. the child shall remain in the

then current educational placement of such child, or, if applyin for

initial admission to a public school. shall. with the consent 0 the

parents or guardian, be placed in the public school program until

all such proceedings have been com leted. .

“(4) The district courts of the Lnited States shall have jurisdiction

of actions brought under this subsection without regard to the

amount in controversy.

/ “wrrnnormxo AND Junrcran aavriiw\

“Sec. 616. (a) Whenever the Commissioner, after reasonable notice

and opportunity for hearing to the State educational agency involved

(and to an local educational ag‘exiiicy or intermediate educational

unit afl'ecte by any failure descri in clause (2) ), finds— .

“(1) that there has been a failure to comply substantially with

any provision of section 612 or section 613, or
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“(2) that in the administration of the State plan there is a

failure to comply with any provision of this part or with any

requirements set forth in the application of a local educational

ncy or intermediate educational unit ap roved by the State

ucational agency pursuant to the State p an,

the Commissioner (A) shall. after notifying the State educational

agency, withhold any further payments to the State under this part,

and (B) may, after notifying the State educational agency, with-

hold further payments to the State under the Federal rograms

specified in section 613(a) (2) within his jurisdiction, to t e extent

that funds under such programs are available for the rovision of

assistance for the education of handicapped children. f the Com-

missioner withholds further payments under clause (A) or clause (B)

he may determine that such withholding will be limited to programs

or projects under the State plan, or rtions thereof. affected by the

failure, or that the State educationalxiigenc shall not make further

payments under this part to specified loca educational agencies or

intermediate educational units affected by the failure. Until the Com-

missioner is satisfied that there is no longer an failure to comply with

the provisions of this part, as specified in c ause (1) or clause (2),

no further payments 3 all be made to the State under this part or

under the Federal rograms s ified in section 613(a) (2) within

his jurisdiction to t e extent t at funds under such programs are

available for the provision of assistance for the education of handi-

capped children. or payments by the State educational agency under

this part shall be limited to local educational agencies and inter-

mediate educational units whose actions did not cause or were not

involved in the failure, as the case may be. Any State educational

agency, local educational agency, or intermediate educational unit in

receipt of a notice pursuant to the first sentence of this subsection

shall, by means of a public notice, take such measures as may be neces-

sary to bring the pendency of an action pursuant to this subsection

to the attention of the public within the jurisdiction of such agency

or unit.

“(b) (1) If any State is dissatisfied with the Commissioner’s final

action with respect to its State plan submitted under section 613. such

State mav, within sixtv days after notice of such action. file with the

United States court of appeals for the circuit in which such State

is located a petition for review of that action. A copy of the petition

shall be forthwith transmitted by the clerk of the court to the Com-

missioner. The Commissioner thereupon shall file in the court the

record of the proceedings on which he based his action, as provided

in section 2112 of title 28. United States Code.

“(2) The findings of fact by the Commissioner, if supported by

substantial evidence, shall be conclusive; but the court, for good cause

shown, may remand the case to the Commissioner to take further

evidence, and the Commissioner may thereupon make new or modified

findings of fact and mav modify his previous action, and shall file in

the court the record of the further proceedings. Such new or modified

findiings of fact shall likewise be conclusive if supported by substantial

ev1 ence.

“(3) Upon the filing of such petition. the court shall have jurisdic-

tion to afiirm the action of the Commissioner or to set it aside. in whole

or in part. The judgment of the court shall be subject to review by the

Supreme Court of the United States upon certiorari or certification

as provided in section 1254 of title 28, United States Code.
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“samurai-nos

“Sec. 617. (a) (1) In carrying out his duties under this part, the

Commissioner shall—

“(A) cooperate with, and furnish all technical assistance nec-

essary, directly or by grant or contract, to the States in matters

relating to the education of handicapped children and the execu-

tion of the provisions of this part;

“(3) provide such short-term training programs and institutes

as are necessary ;

“ (C) disseminate information, and otherwise promote the edu-

cation of all handicapped children within the States; and

“ (D) assure that each State shall, within one vear after the date

of the enactment of the Education for All Handicapped Children

Act of 1975, provide certification of the actual number of handi-

capped children receiving special education and related services

in such State.

“(2) As soon as racticable after the date of the enactment of the

Education for All andicapped Children Act of 1975, the Commis-

sioner shall. by re lation, prescribe a uniform financial report to be

utilized by State e ucationa agencies in submitting State plans under

this part in order to assure equity among the States.

“ ) In carrying out the provisions of this part, the Commissioner

(and the Secretary, in carrying out the proviSions of subsection (c))

shall issue, not later than January 1, 1977, amend, and revoke such

rules and regulations as may be necessary. No other less formal method

of implementing such provisions is authorized.

“(c) The Secretary shall take appro riate action, in accordance

with the provisions of section 438 of the eral Education Provisions

Act, to assure the protection of the confidentiality of any personally

identifiable data, information, and records collected or maintained by

the Commissioner and by State and local educational agencies pursuant

to the provisions of this part.

“(d) The Commissioner is authorized to hire qualified personnel

necessary to conduct data collection and evaluation activities required

by subsections (b), (c) and (d) of section 618 and to carry out his

duties undcr subsection (a) (1) of this subsection without regard to

the rovisions of title 5, United States Code. relating to appointments

in t e competitive service and without regard to cha ter 51 and sub

chapter III of chapter 53 of such title relating to assification and

general schedule pay rates except that no more than twenty such

personnel shall be employed at any time.

“EVALUATION

“Sec. 618. (a) The Commissioner shall measure and evaluate the

impact of the program authorized under this part and the effectiveness

of State efforts to assure the free appropriate public education of all

handicap (1 children.

“(b) he Commissioner shall conduct, directly or by grant or con-

tract, such studies, investigations, and evaluations as are necessary to

assure effective implementation of this part. In carrying out his

nsibilities under this section, the Commissioner shall— _ .

“(1) through the National Center for Education Statistics,

provide to the appropriate committees of each House of the Con-

gress and to the general public at least annually. and shall update

at least annually, programmatic information concerning programs

and projects assisted under this part and other Federal programs

8
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su porting the education of handicapped children. and such

in ormation from State and local educational agencies and other

appropriate sources necessary for the implementation of this

part, including—

“(A) the number of handicapped children in each State.

within each disability, who require special education and

related services;

“(B) the number of handicapped children in each State,

within each disability receiving a free appropriate public

education and the number of handicapped children who need

and are not receiving a free appropriate public education in

each such State;

“(0) the number of handicapped children in each State,

within each disability, who are participating in regular edu-

cational Erograms, consistent with the requirements of section

612(5)( ) and section 614(a) (1) (C) (iv). and the number

of handicapped children who have been placed in separate

classes or separate school facilities. or who have been other-

wise removed from the regular education environment;

“(D) the number of handicapped children who are enrolled

in public or private institutions in each State and who

are receiving a free a propriate public education, and the

number of handicappe children who are in such institutions

and who are not receiving a free a propriate public education;

“(E) the amount of Federal. tate, and local expenditures

in each State specifically available for special education and

related services; and

“(F) the number of personnel. by disability cate ry,

employed in the education of handicapped children, an the

estimated number of additional rsonnel needed to ade-

guately carry out the policy estab ished by this Act; and

“( ) provide for the evaluation of programs and projects

assisted under this part through—

“(A) the development of effective methods and procedures

for evaluation ;

“(B) the testing and validation of such evaluation meth-

ods and procedures; and

“(C) conducting actual evaluation studies designed to test

the effectiveness of such programs and projects.

“(c) In developing and furnishing information under subclause

(E) of clause (1) of subsection (b), the Commissioner may base such

information upon a sagpling of data available from State agencies,

including the State ucational agencies, and local educational

agencies.

“(d) (1) Not later than one hundred twenty days after the close

of each fiscal year, the Commissioner shall transmit to the appropriate

committees of each House of the Congress a report on the regress

beinfi made toward the provision of free ap ropriate public e ucation

to a handicapped children, including a (retailed description of all

evaluation activities conducted under subsection (b) .

“ (2) The Commissioner shall include in each such report—

“(A) an analysis and evaluation of the effectiveness of proce-

dures undertaken by each State educational agency, local educa-

tional agency, and intermediate educational unit to assure that

handica ped children. receive special education and related serv-

ices in t e least restrictive environment commensurate with their

needs and to improve programs of instruction for handicapped

children in day or residential facilities;
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“(B) any recommendations for change in the provisions of

this part, or any other Federal law roviding support for the

education of handicapped children; ans

“ (C) an evaluation of the effectiveness of the procedures under-

taken by each such agency or unit to prevent erroneous classifi-

cation of children as eli 'ble to be counted under section 611,

including actions underta en by the Commissioner-to carry out

provisions of this Act relating to such erroneous classification.

In order to car out such anal ses and evaluations, the Commis-

sioner shall con not a statistically valid survey for assessing the

effectiveness of individualized educational programs.

“(e) There are authorized to be appropriated for each fiscal year

such sums as may be necessary to carry out the provisions of this

section.

“ixcsx'rrva GRANTS

gtSfic. 619. (a) The Commissioner shall make a grant to any State

w ic —

“(1) has met the eligibility uirements of section 612;

“ (2) has a State plan ap rove under section 613; and

“(3) provides special ucation and related services to handi-

capped children aged three to five, inclusive, who are counted for

the purposes of section 611 (a) (1) (A).

The maximum amount of the grant for each fiscal year which a

State may receive under this section shall be $300 for each such child

in that State.

“(b) Each State which—

“ ( 1) has met the eligibility uirements of section 612,

“(2) has a State plan approv under section 613, and

“ ( 3) desires to receive a grant under this section,

shall make an application to the Commissioner at such time, in such

manner, and containing or accompanied by such information, as the

Commissioner may reasonably require.

“(c) The Commissioner shall pay to each State having an applica-

tion approved under subsection (b) of this section the amount to which

the State is entitled under this section, which amount shall be used

for the purpose of providing the services specified in clause (3) of

subsection ( a) of this section.

“(d) If the sums appropriated for any fiscal ear for making pay-

ments to States under this section are not su cient to pay in full

the maximum amounts which all States may receive under this part

for such fiscal year, the maximum amounts which all States mav

receive under this part for such fiscal year shall be ratably reduced.

In case additional funds become available for making such pavments

for any fiscal year during which the preceding sentence is applicable,

such reduced amounts shall be increased on the same basis as they

were reduced.

“(e) In addition to the sums necessary to pay the entitlements

under section 611, there are authorized to be appropriated for each

fiscal year such sums as may be necessary to carry out the provi-

srons of this section.

“Panama

“Sec. 620. (a) The Commissioner shall make payments to each

State in amounts which the State educational agency of such State

is eligible to receive under this part. Any State educational agency

receiving payments under this subsection shall distribute payments
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to the local educational agencies and intermediate educational units

of such State in amounts which such agencies and units are eligible

to receive under this part after the State educational agency has

approved applications of such agencies or units for payments in

accordance w1th section 614(b).

“(b) Payments under this part may be made in advance or by

way of reimbursement and in such installments as the Commissioner

may determine necessary.”.

(b) (1) The Commissioner of Education shall, no later than one year

after the effective date of this subsection, prescribe—

(A) regulations which establish specific criteria for determining

whether a particular disorder or condition may be considered a

specific learning disabilit for purposes of designating children

with specific learning disa ilities;

(B) regulations which establish and describe diagnostic proce-

dures which shall be used in determinin whether a particular

child has a disorder or condition which p aces such child in the

cats ry of children with specific learning disabilities; and

(g); regulations which establish monitoring procedures which

will be used to determine if State educational agencies. local educa-

tional agencies, and intermediate educational units are complying

with the criteria established under clause (A) and clause (B).

(2) The Commissioner shall submit any proposed regulation writ-

ten under paragraph (1) to the Committee on Education and Labor of

the House of Re resentatives and the Committee on Labor and Public

Welfare of the enate, for review and comment by each such commit-

tee, at least fifteen days before such regulation is published in the

Federal Register.

(3) If the Commissioner determines, as a result of the promulga-

tion of regulations under pa h (1) that changes are necessa

in the definition of the term “cIS'151-en with specific earning disabily-

ities”, as such term is defined by section 602(15) of the Act, he shall

submit recommendations for legislation with respect to such changes

to each House of the Con

(4) For pur of this subsection:

(A) The term “children with specific learning disabilities”

means those children who have a disorder in one or more of the

basic ychological processes involved in understanding or in

usin anguage, spoken or written, which disorder may manifest

itsel in im rfect ability to listen, think, 3 air. read, write, spell,

or do ma ematical calculations. Such ' rders include such

conditions as perceptual handicaps. brain injury, minimal brain

dysfunction, dyslexia, and developmental aphasia. Such term does

not include children who have learning problems which are pri-

maril the result of visual, hearing, or motor handicaps, of mental

retar ation, of emotional disturbance, or environmental, cultural,

or economic disadvantage.

(B) The term “Commissioner” means the Commissioner of

Education.

(c) Effective on the date upon which final regulations prescribed

by the Commissioner of Education under subsection (b) take efiect,

the amendment made by subsection (a) is amended, in subparagraph

(A) of section 611(a) (5) (as such subpar ph would take effect

on the efl'ective date of subsection ( a) l. by ad ing “and” at the end of

clause (i), b striking out clause (ii), and by redesignating clause (iii)

as clause (iii.
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PUBLIC LAW 94-142—NOV. 29. 1975

Amman“ WITH RESPECT TO mwmx'r OF HANDICAPPED INDIVID'

UALS, REMOVAL OF ARCHITECTURAL BARRIERS, AXD MEDIA CENTERS

Sec. 6. (a) Part A of the Act is amended by inserting after section

605 thereof the following new sections:

“axrwrxsivr or remoteness interviewers

“Sec. 606. The Secretary shall assure that each recipient of assist-

ance under this-Act shall make positive efforts to employ and advance

in employment qualified handicapped individuals in programs assisted

under this Act.

“GRANTS FOR THE REMOVAL OF ARCHITECTURAL BARRIERS

“Sec. 607. (a) Upon a plication by any State or local educational

agency or intermediate ucational unit the Commissioner is author-

ized to make rants to pay part or all of the cost of altering existing

buildings andgequipment in the same manner and to the same extent

as authorized by the Act approved August 12, 1968 (Public Law

90-480) , relating to architectural barriers.

“(b) For the purpose of carrying out the provisions of this section,

there are authorized to be appropriated such sums as may be

necessary.”.

(b) Section 653 of the Act (20 U.S.C. 1453) is amended to read

as follows:

“CENTERS ON EDUCATIONAL HEDIA AND MATERIALS NR Tim HANDICAP?”

“Sec. 653. (a) The Secretary is authorized to enter into greements

with institutions of higher education, State and local ucational

agencies, or other appropriate nonprofit agencies, for the establish-

ment and operation of centers on educational media and materials

for the handicapped, which together will provide a comprehensive

program of activ1ties to facilitate the use of new educational tech-

nology in education pro ms for handicapped persons, includirég

designing, developing, an adapting instructional materials, and su

other activities consistent with the purposes of this part as the Secre-

tary may rescribe in such agreements. Any such agreement shall—

“(1)) provide that Federal funds paid to a center will be used

solely for such pu as are set forth in the agreement; and

“(2) authorize lthe center involved, subject to prior approval

by the Secretary, to contract with public and private agencies and

organizations for demonstration projects.

“(b) In considering proposals to enter into agreements under this

section, the Secretary shall give preference to institutions and

agencies—

“ ( l) which have demonstrated the capabilities necessary for the

develo “wilt and evaluation of educational media for the handi-

ca ;an

I2( 2) which can serve the educational technology needs of the

319233;)High School for the Deaf (established under Public Law

“ (c) The Secretary shall make an annual report on activities carried

out under this section which shall be transmitted to the Congress.”.

89 STAT. 795

20 USC 1405.

20 USC 1406.

Ap ropriation

an oriaation.

80 Stat. 1027.

Report to

Congress.



89 STAT. 796

20 USC 1411

note.
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PUBLIC LAW 94-142—NOV. 29. 1975

CONGRESSIONAL DISAPPROVAL OP REGULATIONS

Sec. 7. (a) (1)]Section 431(d) (1) of the General Education Provi-

sions Act (20 SC. 1232(d) (1)) is amended by inserting “final”

immediately before “standard” each place it appears therein.

(2) The third sentence of section 431 (d) (2) of such Act (20 U.S.C.

1232(d) (2)) is amended by striking out “proposed” and inserting

in lieu thereof “final”.

(3) The fourth and last sentences of section 431(d) (2) of such

Act (20 U.S.C. 1232(d) (2)) each are amended by inserting “final”

immediately before “standard”.

(b) Section 431(d) (1) of the General Education Provisions Act

(‘20 U.S.C. 1232(d)(l)) is amended by adding at the end thereof

the following new sentence: “Failure of the Con ress to adopt such

a concurrent resolution with respect to anv such nal standard, rule,

regulation, or requirement prescribed under any such Act, shall not

represent, with respect to such final standard, rule. regulation, or

requirement, an approval or finding of consistency with the Act from

which it derives its authority for anv purpose, nor shall such failure

to adopt a concurrent resolution be construed as evidence of an

approval or finding of consistency necessary to establish a prima facie

case, or an inference or presumption, in any judicial proceeding”.

EFFECTIVE DATES

Sec. 8. (a) Notwithstanding any other rovision of law, the amend-

ments made by sections 2(a), 2(b), an 2(c) shall take effect on

Julv 1, 1975.

(b) The amendments made by sections 2(d), 2(e), 3, 6, and 7 shall

take effect on the date of the enactment of this Act.

(c) The amendments made by sections 4 and 5(a) shall take effect

on October 1, 1977, except that the provisions of clauses (A), (C).

(D), and (E) of paragra h (2) of section 612 of the Act, as amended

by this Act, section 617 £1) (1) (D) of the Act, as amended by this

Act, section 617(b) of the Act. as amended by this Act, and section

618(a) of the Act, as amended by this Act, shall take effect on the

date of the enactment of this Act.

((1) The provisions of section 5(b) shall take efiect on the date of

the enactment of this Act.

Approved November 29, 1975.
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Page 635

Drug Abuse Prevention. Treatment. and Rehabilita.

tion Act

Pub. L. 98-24. 15 4(a). (b). 5(a)(3). Apr. 26.

1983. 97 Stat. 183 (Title 21. 55 1117. 1165.

1177)

Dulles International Airport Act

Sept. 7. 1950. ch. 905. 64 Stat. 770 (Title 49

Ann. § 2421 et seq.)

July 11. 1958. Pub. L. 85-511. 72 Stat. 354

(Title 49 ADD» 5 2432)

Aug. 23. 1958. Pub. L. 85-726. 51402fg). 72

Stat. 807 (Title 49 App.. 55 2421-2430)

Education Amendments of 1980

Pub. L. 98-79. 47(b). Aug. 15. 1983. 97 Stat.

483 (Title 20. i 1087-1a)

Education Consolidation and Improvement Act of

1981

Pub. L. 98-211. 55 1-18(a). 21(a). 22. Dec. 8.

'1983. 97 Stat. 1412-1418 (Title 20.

fl 3804-3808. 3811-3816. 3823. 3871-3873.

3876)

Education of the Handicapped Act

Pub. L. 98-199. $12-13. 15. Dec. 2. 1983. 97

Stat. 1357-1360. 1363. 1369. 1372. 1374

(Title 20. 11 1401-1403. 1406. 1407. 1411.

1413. 1418. 1419. 1421-1424a. 1425-1427.

1431-1435. 1441-1444. 1454)

EducationoftbcilandicappchctAi-cn
dmcntsof

1‘3

Pub. L. 96-199. Dec. 2. 1963. 97 Stat. 1357

(Title 20. it 101 note. 681 note. 1400 note.

1401-1404. 1406. 1407. 1411. 1413. 1414.

1416-1424. 1424a. 1425-1427. 1431-1435.

1441-1444. 1452. 1454. 1461)

Educational Agencies Financial Aid Act

Oct. 31. 1983. Pub. L. 98-139. title 111. i 300.

97 Stat. 889. 891 (Title 20. 55 240. 1070b-3

note. 1070c note)

Elementary and Secondary Education Act of 1965

Pub. L. 98-211. 44 19(a). 21(b). Dec. 8. 1983.

37388;“. 1418 (Title 20. i! 2762. 2772. 2782.

)

Emergency Home Purchase Assistance Act of 1974

Pub. L. 98-181. title IV. 4483(a). Nov. 30.

1983. 97 Stat. 1240 (Title 12. 4 1723s note)

Emergency Veterans' Job Training Act of 1983

Pub. L. 98-77. Aug. 15. 1983. 97 Stat. 443

(Title 29. 4 1721 note)

Pub. L. 98-160. title V11. 4704. Nov. 21.

1983. 97 Stat. 1011 (Title 29. 41721 note)

3012.21: and Water Development Appropriation Act.

Pub. L. 98-50. July 14. 1983. 97 Stat. 247

(Title 43. 5 377a)

31;}? Conservation in Existing Buildings Act of

Pub. L. 98-181. title IV. 5464. NOV. 30. 1983.

97 Stat. 1235 (Title 42. 5 6872)

Ethics in Government Act of 1978

Pub. L. 98-150. 441-12. Nov. 11. 1983. 97

Stat. 959-963 (Title 2. 4702: Title 5 ADD”

ii 201-203. 210-212. 401-405. 407; Title 28

Ann. 1 302)

ACTS CITED BY POPULAR NAME

Export Administration Act of 1979

Pub. L. 98-108. 5 1. Oct. 1. 1983. 97 Stat. 744

(Title 50 App.. 5 2419)

Export-Import Bank Act of 1945

Oct. 1. 1983. Pub. L. 98-109. 5 6. 97 Stat. 746

(Title 12. §635f)

Nov. 1. 1983. Pub. L. 98-143. 97 Stat. 916

(Title 12. 56351)

Nov. 30. 1983. Pub. L. 98-181. title VI.

44 611-623. 97 Stat. 1254-1258. 1260-1262

(Title 12. 54 635. 6359.. 635a-4. 635b, 635e.

6358. 6351-1. 6351-2)

Export-Import Bank Act Amendments of 1983

Pub. L. 98-181. title VI. 5601. Nov. 30. 1983.

97 Stat. 1254 (Title 12. 5 635 note)

Extra Long Staple Cotton Act of 1983

Pub. L. 98-88. Aug. 26. 1983. 97 Stat. 494

(Title 7. 14 1308. 1342 note. 1347. 1421

note. 1427. 1441. 1444)

Federal-Aid Highway Act of 1978

Pub. L. 98-78. title I. i 101. Aug. 15. 1983. 97

Stat. 459 (Title 23. 5 307 note)

Federal Anti-Tampering Act

Pub. L. 98-127. Oct. 13. 1983. 97 Stat. 831

(Title 18. 4 1365; Title 35. 4 155A)

Federal Boat Safety Act of 1971

Pub. L. 92-75. A112. 10. 1971. 85 Stat. 213

(See Title 46. 142101. 2102. 2106. 2107.

2302. 2305. 4101. 4105. 4301-4311. 6101.

6102. 8903. 8905. 12301-12309.

13101-13110)

Pub. L. 94-340. it 1-3. July 6. 1976. 90 Stat.

802 (Sec Title 46. ii 13103. 13104. 13106)

Pub. L. 94-531. 4 1(1)-(12). Oct. 17. 1976. 90

Stat. 2489. 2490 (See Title 46.

45 4301-4303. 4310. 12302. 12304. 12307.

13103. 13104)

Pub. L. 97-322. title I. 44 112. 118(a). Oct.

15. 1982. 96 Stat. 1585. 1586 (See Title 46.

it 2302. 4311. 12309. 13110)

Pub. L. 97-424. title IV. 4421. Jan. 6. 1983.

96 Stat. 2162 (Title 16. 4 16062: See Title

46. ii 13101. 13102. 13106)

Federal Boating Act of 1958

Pub. L. 85-911. Sept. 2. 1958. 72 Stat. 1754

(See Title 46. 54 2106. 2107. 4101. 4106)

Pub. L. 86-396. Mar. 28. 1960. 74 Stat. 10

(Sec Title 46. 4 4101)

Pub. L. 87-171. A118. 30. 1961. 75 Stat. 408

Pub. L. 92-75. § 41(b). Aug. 10. 1971. 85 Stat.

228 (Sec Title 46. i 4101)

Federal Communications Commission Authorization

Act of 1983

Pub. L. 98-214. Dec. 8. 1983. 97 Stat. 1467

(Title 47. ii 154. 156. 157. 223. 303 note.

310. 316. 396. 503. 609 note)

Federal Deposit Insurance Act

May 16. 1983. Pub. L. 98-29. § 1(a). 97 Stat.

189 (Title 12. i 1823)

Nov. 30. 1983. PUD. L. 98-181. title VII.

4 702(a). 97 Stat. 1267 (Title 12. i 1812)



(1911“1111

“1111“9211“9211“emu101111“028111.1.)

022“ms10“1.1.01“1.131101“01-90“'1“and

11.0110numpumvpaddvimnan.10"011-90011

(0191“0091-1001“9001“2091“191-13011

“2911“1111“9211“0211-81211“2111-1111

“2011“2011“81121“1121“0021“00021

“1-0021“0021“9021“2021“2021“2-0102

0101.22“1»“0011211“023111.1.)91.9“ms

02“1101“12“luv‘IA31111“002-20“'1“and

11.0110nun-WVMil-9100'san:0"00.90011

(1111i“029111.1.)001

“ms10“0001“11aunt“211“012-00”1“and

(1111i“023111.1.)1922“ms20“21.01

“1“0011“11211“111x9111:“100-00*1“and

(1011

“1111“1111“9211“921111“028111.1.)022

“ms10“1.1.01“11azure-211‘69-96“'1'QM

(20111“029111.1.)1222“ms00“91.01

“21”1°C“(101091‘A31111“201-10*1“and

(2011i“029111.1.)21.2“912“ms00

“01.01“12“Jdv“(2)21“(11)::11“212-10”1“and

(0211-1111“0011“9011“101111

“026111.1.)901-211.“181800“91.01“02“0011's

“(0)“(1)9“1“2“(0)“(0)“(10211“211-10*1“and

(1011“1911

“2911“1m“9211“9211-81211“2111-1111

“2011“201111“029111.1.)110“929-010

“121900“11.01“12“80v“(0)2101‘IIIA9111:

“129—910“(w-(0)010“mm“mm-(mm

“219“(0121011‘IA91111“002-20”1’QM

(1011“1211-1911“1111-1111

“0211-1211“9211-1211“0211-1111

“9011-00111!“029111.1.)201-911“ms

10“01.01“21“xdv'IA01111“022-10*1"111:!

(0009-11211‘026111.1.)102“ms

10“0001“2“m1“1011“1am:“1.12-00'1‘Qfld

39vpeda-aimsan)0men

(901

'80155'083121.1.)961'961”392898'1185

'IIIA°1313'088'16'1WM'0161'81'JdV

(801'10155'08°131.I.)

L89'3'2891.'968‘18”I'9M'1961'883538

(801'10155

'08;11111.1.)886”133801.'888"1°'9961'81:111

(101

'08a1111.1.)68'QV‘JS99'18811°'8961'885:75

(101

'088NM.)991.'132809'981.11°'1.861'88'3;W

(101

'083111.1.)091"132899'91.11°'L861'811°21

(8015'08

3111.1.)888'133819'15'8611°'6161'9“:51

(101

'083171.1.)81.8"133819'1811°'6161'9'mV

(9015'08

3131.1.)891.'23281.8“'15'89111°'8161'9'1'“

(901'801'10155'08

9111.1.)099"W1898'9898"1°'9061'98“mt

(901'801'10155

'08a11111.1.)899“397808'98111°'6L81'8“an

“39‘M181"W93

.(2911“0211-1111
9011“9011“1011“222111“020111.1.)
21.1.“ms00“91.01“02“0011“211-10*1“and
91.61)0”V“31911113WWI!"V”1"01139093

989333d

201"ms00131.01“01“1098'96'96”I“and

9101“131'com

4140an913mm.“0mm0"-uomua0011mm

(89885'083131.1.)

8991"392896'8861'91“3°C'818’16“'1'9'“

(91881188

'8988’1988'1988'8988'1988'8888

'1888'8888'1888'9188‘1188'1088‘1088

'998855'08°111.I.)889'899”1'3896'1861

'81“anv'969'19955'A°1213'98'16"I'QM

1861
1o13vjumaoadtu]punuonapnoauog1109.3an

(0001.2“0001.2“921.2“221.2“291.2“101.211
“218111.1.:201.“111.11“029111.1.22-0010
“1-001011“929111.1.:9902-2902“2221
“00221“00221‘9-91881“01-61221“31221
“3101:1-1221“0111“2111“11111“2111-1111
“00211-9211“1-39211“09211“242211
9211“61211-01211“1211“12211“2211
“1-32211“62211902211on02211“32211
“2-022110102211“142211“32211“2211
“1211“00211-0211“1211-1211“2-30111
on00111“94101110100111“1-80111“00111
“0111“1011-1011“0001-0001“111001-fl1201
“H.001“2-1001“ct-1.001“1-1201

“9001“9001“132001“2001-1201“0001“01.01

“2-0101“1-0101“01.01“01101-1101“1401.01

“901.01“2-00101-00101“room-01.01

“00901-1901“1901“11101-1101

“2101“1901“1201-1201“0201“2201

“1201“0101-1101“0001-1001“3022“non

02211“023111.1.3022“men10211“1.6111.1.)

1.921“ms10“0001“2“190“11.2-00“'1“110a

mipmwa-vm

(91085'98a131.1.)9881'3‘3896'8861

'18'°°(1'(918085'11°1313'988’86"'1W

(330“9885'083131.1.)1691“1'3896'0861

'8°3°O'(3)90815'IIIX31311'988'96'1'93:!

(8108'8008'9008'8008'1008“man

8155'98aFILL19888'1888'°2011101.8“man

91881'33011a1881“3:0111-1881'3101191181

"1181'086'°‘JOU98855'08a131.1.)198

'098"1'1886'6161'9'mV'85'99'96"'1"1M

(681.1'8LL1"1691.155'893121.1.36895

'18a121.1.36108'1008'1’81'930"8155'98

3131.1.3°20"1.885'883131.1.36888'9888'9888

'1888'1988'1988'9988-1988'8988'1988

'8888'1888'8188‘1188'9688’1888

'1988'8988'1988'18988'1988'8888‘1888

'8888’1888'1088'1618'1118'8918’1918

'0918‘1918'8818’1818'8118'1118'8018

'1018'9808'1808'8908'1908'1908-1908

'1908'9808‘1808'9808'1808'8108'1108

'8008'1008'8668'1668'9868'1868

'1168'8968‘1968'9968'1968'8968'1968

'8868'1868'8168'1168'9068'1068

'0688‘1888'9988'1988'9988’1988

'8888'1888'9888’1888'1188’1188'8088

'1088'8618'16b8'8818'1888'8118'1LL8

'89L8'19L8'9918‘19L8'0918‘1818'8858

'181.8'8118'8118'1118'8088'10L8'8898

'9981'370111981'8091'970111091'1191

'°9881'9881'118881'188810‘1°8881'1'8881

'31881'1‘°1881'°1881'8'Q1881'32011

‘°1881'99881'1'°9881'°9881'1‘39881'9881

1’3“"!!me)0nmmv"man

11mmwand88(13.1.138.1.317

688



APPENDIX D

ANNOTATION OF SELECTED CASES
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APPENDIX E

LETTER TO PARTICIPANTS



October 17. 1985

Dear

1 am currently working on my doctoral dissertation at

Michigan State University which involves research of the

topic Instructional Malpractice. During the course of this

study. the case of’ has surfaced which

may be included in this analysis.

The following information regarding is

important for this study.
 

1. What costs were involved including attorneys'

feels, administrative time, etc.?

2. What effects did the decision have on your

school district?

3. Has an other litigation (or other official

action developed from this case?

After concluding the preliminary research, it is evident

that the above factors ( uestions 1-3) influence the

curriculum of a school district in terms of costs and time.

whether the case results in a favorable decision or not.

Your input in developing the support for this conclusion

(monetary costs of the case in terms of #1 above). where

appropriate, will greatly assist in this research.

While this is a busy period of the school year. I would

sincerely appreciate your time in responding to this

request. If this is not possible, perhaps the letter could

be forwarded to another individual who would assist in

gaining this information.

Again, thanks for your time and consideration with this

progect.

Sincerely.

David W. Michelson
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