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ABSTRACT
POLITICAL-ECONOMIC ORIGINS OF SECTION 410 OF THE
COMMUNICATIONS ACT: FEDERAL-STATE JOINT BOARDS, COOPERATIVE
FEDERALISM AND REGULATION OF THE DOMESTIC TELEPHONE INDUSTRY
(1913-1971)
By

Joan V. Miller

The Annual cConvention Proceedings of National
Association of Requlatory Utility Commissioners from 1889 to

1971 have been reviewed to organize and present an
historical perspective of the political-economic origins of
Section 410 of the Communications Act of 1934. Emphasis has
been given to the period from 1913 to 1971 when a Supreme
Court opinion and its subsequent influence on the regulation
of railroads affected the attitudes and behaviors of state
and federal officials who adapted tenets of the public
utility paradigm to regulate the performance of telephone
companies.

Section 410 endorses the appointment of panels and/or
committees of state and federal officials empowered to
engage 1in rule making procedures complementing dual
regulation of the nationwide telephone industry. The
mechanisms accommodated an intergovernmental relationship
known as "cooperative federalism," a model used by scholars
who describe the transitional arrangement of multiple
spheres of government behavior which emerged in the United

States in a period most commonly associated with the 1930s.
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CHAPTER I
STATEMENT OF THE PROBLEM
Introduction

Exercising authority granted by the Commerce Clause of
the United States Constitution (sec. 8[3]), Congress adopted
the Communications Act of 1934, as amended (48 Stat. 1065,
47 U.S.C. 151 et seq. [hereinafter the Act]). The Act
divides power to regulate the nationwide domestic telephone
industry between members of the Federal Communications
Commission (FCC) and officials of agencies created by
legislatures of the several states. Two-tiered division of
commerce power is known as "dual regulation." As such, dual
regulation of the telephone industry typifies "the greatest
constitutional issue of the first half of the twentieth
century--the relative power of Congress and the states to
control the national economy” (Pusey, M.J., 1951, in
Charles Evans Hughes, p. 304). Separate and combined
actions of the FCC and state regulatory agencies influence
the performance of companies providing interstate and/or
intrastate telephone service, and, consequently, the prices
the American public pays for using the services.

Because the FCC and the states share congressionally
delegated commerce power, Section 410 of the Act provides
mechanisms to accommodate dual regulation of the industry.

1
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The mechanisms are generically called "joint boards,"
functioning sometimes as "cooperative committees" and/or
"joint conferences" of federal and state officials who
together address particular issues of common concern.
Section 410 enables federal and state officials to meet, to
investigate, to deliberate about and recommend answers to
questions rising from overlapping effects of dual
regulation. For example, rate-making rules devised by
officials in one jurisdiction may directly or indirectly
produce effects for a segment of the industry regulated by
another jurisdiction. Therefore, members of the FCC and
state agencies are empowered by Congress to consult
informally among themselves and/or engage in formal
proceedings designed to coordinate requirements of the
Communications Act and separate state statutes. The federal
and state laws have, as a common purpose, an intention to
ensure that only reasonable rates will be charged for local
exchange and interexchange services. Those rates are
expected to produce revenues.which permit maintenance and/or
expansion of the nationwide publicly switched network
sufficient to satisfy demand for services, while making it
possible for those who have risked their money in a public
service enterprise to earn a fair rate of return on their
investments.

Two provisions of Section 410 adopted in 1934, permit
the FCC to appoint cooperative committees and/or joint

boards on its own initiative or at the request of one or
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more of the states. Whether the mechanisms are called
cooperative committees or joint boards, the panels of
federal and state regulators who are appointed under Section
410 are bound by the rules stated in Section 409 (General
Provisions Relating to Proceedings--Witnesses and
Depositions) and certain sections of the Administrative
Procedure Act (80 Stat. 381-388, 392-393; 5 U.S.C. 551-559,
701-706; and 81 Stat. 54-56; 5 U.S.C. 552).

A third provision of Section 410, adopted in 1971,
requires the FCC to appoint federal-state joint boards
(FSJBs) whenever it appears that FCC rule-making will
impinge upon the lawful rate-making authority of the several
states. The chairperson of the federal commission, or a
designated federal commissioner, sits as chairperson of the
joint board. Findings of a joint board are advisory. They
require the support of the majority of the federal agency’s
commissioners to have the force of an administratively final
rule.

In summary, The Communications Act authorizes dual
regulation of the telephone industry. Congress has divided
commerce power between the FCC and agencies of the several
states. Section 410 enables the FCC and the states to
engage 1in consultative meetings for the purpose of
facilitating complementary rate-making procedures suited to
the reconciliation of separate federal and state rules which
apply to segments of the telephone industry. It endorses a

unique intergovernmental relationship between officials of
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the FCC and state regulatory agencies characterized by the
appointment of cooperative committees and/or joint boards.
(The text of Section 410[a][b][c] appears in Appendix A.)
Purpose of the Study

The purpose of this study is to present an historical
view of the political-economic origins of the inter-
governmental relationship established by Section 410 with
the thought that a perspective of them will be useful to
those who are curious about the mechanisms which permit
federal and state officials to collaborate and to coordinate
separate regulatory activities suited to their respective
spheres of delegated authority. The study concentrates on
the intergovernmental relationship called into being by two-
tiered congressional delegation of commerce power which
permits the FCC and the states to regulate the telephone
industry in the United States.

To do so, it seemed appropriate to scan documents from
1889 to 1913, when federal and state officials. began meeting
together annually as they developed a mutual appreciation of
the work they were engaged in as regulators of the railroad
and other public service industries. However, the principal
focus attends to the period of time from 1913 to 1971. 1In
those years, federal and state policymakers shared the
common attitude that privately owned telephone companies
providing local exchange and interexchange services should
be permitted to operate with monopoly power in designated

markets. Because government restricts competitive entry
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into those markets, the company is required to make vital
services readily available to all persons willing to pay a
fair price for access to and use of the services. The
proposed rates for those services have been subject to
review and approval by state and federal regulatory
commissioners.
Need for the Study

Although there is a substantial body of scholarly work
directed to the topic of regulation of the telephone
industry, a review of collateral 1literature reveals that
little has been said about Section 410 or about the federal-
state intergovernmental relationship addressed by that
section of the Communications Act. In 1986, the Supreme
Court interpreted aspects of dual regulation of the
telephone industry under the terms of the Act. The Court'’s
opinion draws attention to Subsection 410(c), its relevance
to the scheme of dual regulation and to the overlapping
effects of rate-making rules designed by each of the two
tiers of government (Louisjana v, the FCC, 476 U. S. 355,
106 S. Ct. 1890, 90 L. Ed. 2d 369; hereinafter [Louisiana).
The formal legislative history of the Communications Act
reveals little about circumstances associated with Section
410. Academic literature appears to be generally devoid of
attention to its political-economic origins. Therefore, it
was appropriate to search for and comment upon alternative
records which would reveal factors contributing to the

development os Section 410.
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Limitations of the Study

Because the 1language of Section 410 confines ‘its
reference to members of federal and state governments when
it speaks of appointees to cooperative committees and joint
boards, the study does not discuss municipal regulation of
the telephone industry. (A summary of the relationship of
municipal regulation and state regulation can be found in
the work of James W. Sichter, 1977, pp. 11-14.) Discussion
of Dbusiness practices of the American Telephone and
Telegraph Company (AT&T) and other service providers will be
presented only to the degree that it illuminates aspects of
the federal-state relationship recognized by Section 410.
Research and presentation are necessarily 1limited by the
constraints of time and by knowledge of and/or access to
relevant evidence.

Some areas of examination were beyond the scope of the
study. For example: (a) This study does not enumerate many
of the occasions when mechanisms of Section 410 have
actually been employed. (2) An evaluation of the pragmatic
efficacy of joint boards has not been attempted.

Research Question

What political and/or economic circumstances
contributed to the development of the statutory provisions
of Section 4107?

Circumstances may be described by a variety of factors:
ideas, issues, people and events. Therefore, the basic

research question has been further defined by a subset which
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7
permits the factors to be considered as the evidence
revealed by the research is reviewed. According to the
purpose of this study, evidence was sought to answer the
following research questions:

1. What situations gave rise to the ideas that led to
the statutory development of Section 410?

2. What were the explicit and implicit aims of the
ideas?
3. Who initiated action affecting the development of

Section 4107?
4. Which situations were they responding to?
The Relevance of the Study: The Contemporary
Regulatory Environment and the Louisiana Case
Associate Justice Oliver Wendell Holmes once commented
on the importance of an historical perspective to members of
the Supreme Court (cited by Felix Frankfurter, 1937, p. 2):
[H]istory is the means by which we measure
the power which the past has had to govern the
present in spite of ourselves, so to speak, by
imposing traditions which no 1longer meet their
original end. History sets us free and enables us
to make up our minds dispassionately whether the

survival which we are enforcing answers any new
purpose when it has ceased to answer the old.

The Contemporary Requlatory Environment

There are those who continue to question the functional
utility of dual regulation of the telephone industry. It
emerged during years when the vertically and horizontally
integrated giant parent holding company, the American
Telephone and Telegraph Company, controlled almost all of
the long-distance message telephone traffic and most of the

local exchange interstate telephone service in the United
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8
States. The original scheme of divided and shared
jurisdictional authority to regulate the nationwide industry
has remained essentially the same since Congress first wrote
the Communications Act. Recent political attitudes have
reflected a commitment the to competitive restructuring of
the industry. It was political accomodation to a public
utility paradigm which protected the monopoly status of AT&T
subsidiaries and other companies providing interstate and
intrastate telephone service in the period from 1914 to
1971. Since AT&T agreed to divest itself of ownership
interests in operating companies providing local intrastate
common carrier service (United States wv. AT&T, 552 F. Supp.
131 [(D.D.C. 1982], aff’d sub nom, Maryland v. United States,
103 S. ct. 1240 1[1983]) recommitment to a competitive

industry stucture has radically reformed the regulation of
interexchange services.

Federal and state agencies <continue to review
comprehensive and detailed financial reports of various
telephone companies in order to determine the basis of
interstate and intrastate rates charged by them. A
principal goal of federal and state regulators has been to
agree upon the rules which determine how the companies
supply the necessary data which permit each of the two tiers
of governments to supervise a schedule of reasonable rates.
Because the network is technologically integrated and has
been, by contractural agreement among the several companies,

financially integrated as well, it is highly desirable for
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federal and state regulation to be as uniform as possible.
A theme perpetuated by critics of dual regulation is that
two-tiered rulemaking creates an unwarranted burden contrary
to the goals of economic efficiency and technological
innovation in a society committed to principles of
competition. Indeed, since AT&T has been divested of its
local exchange operating companies, there has been constant
pressure to disassemble classic public utility regulation of
companies providing interstate interexchange services and
intrastate interexchange services, and to remove limits on
the line of business activities permissibly engaged in by
local exchange companies. Nevertheless, Congress has
remained reticent about changing the commitment to a broad
scheme dual regulation of the telephone industry written
into the Communications Act in 1934.

Congress expresses two continuing commitments in its
support of the 1language of Section 410 (subsections
[al[b][c]): (a) a commitment to the States to preserve a
scheme of dual regulation and (b) a commitment to formal
and informal measures designed to encourage officials of the
two tiers of government that they can legitimately confer
and/or conduct 3joint proceedings. The two commitments
resemble attributes spoken of by scholars of
intergovernmental studies. The concept, "cooperative
federalism" embraces those attributes. The term expresses
addresses philosophical view of the United States federal

system espousing separate but coordinated action between
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multiple tiers of government. Chapter II offers an
amplified discussion of the 1ideas associated with
cooperative federalism.

Section 410 permits members of two tiers of government
to consult among themselves, to design and to recommend
rules which can then be adopted, in so far as practical, by
agencies in each of the two jurisdictional tiers in order to
approximate uniformly coordinated federal and state rate-
making standards and practices. The FSJBs appointed since
1971 have been actively involved in the regulation of the
economic performance of companies participating in the
structural metamorphosis of the telephone industry
influenced by the reintroduction of competition and

development of new common carrier communications

technologies.
T) I . .

The Supreme Court, in 1986, commented on the
contemporary utility of Subsection 410(c). Because the

Louisjana decision 1is so closely associated with the
intergovernmental relationship which is the foundation of
this study, it warrants further discussion. Louisiana
inextricably ties Subsection 410(c) to the contemporary
policy scene at the same time it refers to the scheme of
dual regulation written into the Communications Act. It
affirms congressional intent to distinguish the appropriate
rate-making prerogatives assigned to the federal and to the

state jurisdictions. It does so, in part, by pointing to
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statutory provisions that require formal negotiations to
take place among officials of federal and state agencies on
those occasions when issues associated with rate making are
of common interest to them. If the [Louisiana has made
contemporary scholars and policymakers aware of Section 410.
However, they may have no knowledge of its political-
economic origins.

Briefly stated, the facts of the case are as follows:
The Louisiana Public Service Commission, twenty-two other
states (notably, California, Ohio, and Florida), acting in
concert with the NARUC, requested relief from lower court
decisions which sustained a preemptive order issued by the
Federal Communications Commission (FCC). The basis of their
claim was that the federal agency misinterpreted the extent
of the commerce power delegated by Congress to the several
states under the provisions of the Communications Act.
Louisiana challenged the 1legitimacy of an FCC order which
required the each of the several states to adopt the
procedures established by the federal agency to calculate
the amount of money allowable for depreciation as an element
of an intrastate rate-making formula. Louisiana said the
FCC’s action signalled "elimination of the states’ rate
setting perrogatives [sic]--over plant [equipment and
facilities] assigned to the state jurisdictions in the
separations process--[and] is inconsistent with
Congressional intent (Reply Brief Opposing Motions to

Dismiss or Affirm, No. 84-871, p. 3).
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The FCC did not deny that the federal agency, state
agencies, and regulated companies had accepted
differentiated state and federal depreciation practices
before issuing the order being challenged by the states.
The federal agency admitted that seventy-five percent of the
nationwide plant and equipment subject to depreciation was
associated with facilities providing intrastate service.
Yet the FCC asserted that it was within its full statutory
authority to arbitrarily determine when it was no 1longer
appropriate to permit the depreciation methods adopted by
the states to conflict with the federal agencies methods and
goals. Depreciation is an expense representing physical
deterioration of the facilities necessary for providing
telephone service due to wear and tear, decay, inadequacy,
and obsolescence (Lindheimer v. Illinois Bell Tel. Co., 292
U.S. 151 at 167 [1934]). (See Chapter 1V, p. 92 for a a
further explanation of the elements contributing to the
rate-making formula.)

In pursuit of its goal, the FCC had made the following
claims: (1) Subsection 220 (b)(1) of the Act foreclosed
the states from adopting depreciation rates and procedures
different from those the FCC prescribed unless the FCC
itself expressly excepted carriers in particular states from
its policies. (2) If the statute itself did not directly
authorize preemption of a state’s depreciation practices,
preemption was justified to prevent the several states from

frustrating the agency’s new rules designed to encourage
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competition within the industry, or wherever its rule making
furthers greater efficiency within the marketplace (92 FCC
2d 864 at 875, 877). The federal circuit courts who heard
the original appeals by the states upheld the FCC’s
preemptive authority. (Complete citations for the the
relevant FCC orders and circuit court decisions can be found
within the full text of the Louisiana case in Appendix B.)

In a clear summary of the five-to-two decision which
reversed the decisions of the 1lower federal courts and
upheld the claim of the states, Associate Justice William
Brennan described the longstanding, complex policy problem
that was brought before the New Deal Congress in 1934 (476
U.S. 355 at 360):

The Act establishes, among other things, a
system of dual state and federal regulation over
telephone service, and it is the nature of the
division of authority that these cases are about.
In broad terms, the Act grants to the FCC the
authority to regulate "interstate and foreign
commerce in wire and radio communication," 47
U.S.C. [sec.] 151, while expressly denying that
agency "jurisdiction with respect to...intrastate
communications service...." 47 U.S.C. [sec.]
152(b). However, while the Act would seem to
divide the world of domestic telephone service
neatly into two hemispheres--one comprised of
interstate service over which the FCC would have
plenary authority, and the other made up of
intrastate service, over which the States would
retain exclusive jurisdiction--in practice, the
realities of technology and economics belie such a
clean parceling of responsibility. This 1is so
because virtually all telephone plant that is used
to provide intrastate service is also used to
provide interstate service and is thus conceivably
within the jurisdiction of both state and federal
authorities. Moreover, because the same carriers
provide both interstate and intrastate service,
actions taken by federal and state regulators
within their respective domains necessarily affect
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the general financial health of those carriers,

and hence their ability to provide service, in the

other "hemisphere."

Louisiana involved a rate-making question: Who,
between federal and state governments, has authority to
determine the selection among different accounting
conventions which would lead to calculations to arrive at
charges assigned to telephone facilities and services? (In
this instance, depreciation methods were at issue.)

The FCC also argued that "[T]he revolution 1in
telecommunications occasioned by the federal policy of
increasing competition in the industry will be thwarted by
state regulators who have yet to recognize or accept this
national policy" of competition (at 358). The FCC said its
rules must dominate in order "to avoid frustration of
validly adopted federal policies"™ (at 362, citing Amendment
of Part 31, 92 FCC 2d 864, at 875 [1983]). The Court
forthrightly rejected the FCC’s arguments by saying that a
federal agency may preempt state law only when it is acting
within the scope of its congressionally delegated authority.
Had the Court accepted the FCC’s claims, the states’ rate-
making role would have been subordinated to the FCC’s
rulemaking.

The Supreme Court sent notice to the federal
commission, the States, the federal court system, and
Congress "that the Act denies the FCC the power to dictate
to the States" how to accomplish intrastate rate making (at

359). The Court acknowledged that it might be inclined to
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accept the FCC’s argument that state regulation should not
frustrate the ability of the federal agency to establish
policy 1if Congress had not written Section 151 and
Subsection 152(b) into the statute. Justice Brennan said
(at 370; 374):

[Section 152(b)]...asserts that "nothing in
this chapter shall be construed to apply or to
give the Commission jurisdiction with respect to
(1) charges, classifications, practices, services,
facilities, or regulations for or in connection
with intrastate communication service"....By its
terms, this provision fences off from FCC reach
or regulation intrastate matters--indeed,
including matters "in connection with" intrastate
service. Moreover, the language with which it
does so is certainly as sweeping as the wording of
the provision declaring the purpose of the Act and
the role of the FCC.

[A]...federal agency may pre-empt state law
only when and if it is acting within the scope of
its congressionally delegated authority... [A]n
agency literally has no power to act, let alone
pre-empt the validly enacted 1legislation of a
sovereign state, unless and until Congress confers
power upon it....[T]he best way of determining
whether Congress intended the regulations of an
administrative agency to displace state law is to
examine the nature and scope of the authority
granted by Congress to the agency. Section 152(b)
constitutes...a congressional denial of power to
the FCC to require state commissions to follow
FCC...rate making....[W]e simply cannot accept an
argument that the FCC may nevertheless take action
which it thinks will best effectuate a federal
policy. An agency may not confer upon itself
power.

The Court gave reference to the role of federal-state
joint boards and their expedition of the separations process
with the following statement (at 375):

...The Communications Act not only
establishes dual state and federal regulation of
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telephone service; it also recognizes that
jurisdictional tensions may arise as a result of
the fact that interstate and intrastate service
are provided by a single integrated system. Thus,
the Act itself establishes a process designed to
resolve what 1is known as "jurisdictional
separations" matters, by which process it may be
determined what portion of an asset is employed to
produce or deliver interstate as opposed to
intrastate service 47 U.S.C. 410(c). Because the
separations process literally separates costs such
as taxes and operating expenses between interstate
and intrastate service, it facilitates the
creation or recognition of distinct spheres of

regulation. See Smith v. Illinois Bell Telephone

Co., 282 U.S. 133 (1930).

Unless Congress legislates otherwise, contemporary
policy is 1likely to be influenced by the results of the
Supreme Court’s recent decision. The case will ultimately
be cited in subsequent lower court interpretations of the
Act. Although the 1language of Louisiana seems to be
decisive, a core problem associated with balancing
conflicting and competing state and federal policies may
remain as long as there is a high degree of overlap in the
"real world" between interstate and intrastate common
carrier communications. Federal-State Joint Boards function
as if they are working symbols of cooperative federalism, to
minimize inequities and incongruities which could arise in
this field of commerce, and to negotiate methods of
separating the conduct and development of nationwide
telephone service between intrastate and interstate
jurisdictions.

The process of coordinating divided authority among

officials at the two tiers of government who will determine
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economic policies for the industry continues to pose
questions for those interested in telecommunications
economics and law. The fundamental design of dual
governmental authority remains the same whether firms in the
industry operate as natural monopolies or sell facilities
and services in competitive markets. The Act reserves
jurisdictional authority for the states, constrains
preemptive power of the FCC, and encourages Federal-State
cooperation in the economic regulation of communications
services. Louisjana affirms the following strategies
devised by Congress: (a) reserved jurisdictional authority
of the States, (b) constrained preemptive power of the FCC,
and (c) bargaining among federal and state officials to
accommodate dual regulation of a nationwide industry. The
effect of Louisiana is to instruct the FCC to use FSJBs as
the appropriate forums to negotiate interjurisdictional
tensions (at 1902) because Congress adopted a federal-state
intergovernmental arrangement to supervise the performancé
of an integrated, nationwide telephone operating system.

Louisiana draws contemporary attention to the relevance
of Subsection 410(c). The Court calls on the FCC to respond
to the intent of Congress by employing Subsection 410(c) to
consult with the states because the federal agency cannot
confer rate-making power upon itself. The decision implies
that rate-related, interjurisdictional grievances can be
more properly reconciled by employing Subsection 410(c) than

by the federal courts. Federal-state joint boards appointed
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since 1971 have their political-economic traditions set in
an earlier time when monopoly rather than competition was
the industry’s structural status quo. It is quite 1likely
that those historical traditions will continue to have some
bearing on attitudes and behaviors of more contemporary
federal and state policymakers. Although the original
scheme of divided and shared jurisdictional authority to
regulate the nationwide industry has remained essentially
the same since Congress first wrote the Communications Act,
the structure of the telephone industry reflects a
recommitment to a competition as contrasted to federal and
state policies shaped by a public utility paradigm which
protected the monopoly status of firms providing interstate
and intrastate telephone service in the period from 1913 to
1971.
Oorganization of the Study

The remaining sections of the presentation of this
study have been organized to accomodate the tenets of
historical research methods. The research topic has made it
necessary to probe multidisciplary sources of academic and
professional literature as well as government documents and
decisions of the Supreme Court. Therefore, an overview of
the study proceeds in the following manner.

Chapter II discusses what others have said about using
an historical approach, and how some have described
circumstances closely related to Section 410. It summarizes

the methods used to assemble and evaluate relevant
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documents. It presents a simple construct characterizing an
intergovernmental relationship applicable to this study.
Finally, it introduces a two-part thesis statement comprised
of two premises derived from an initial review of the
literature and the language of Section 410.

Two chapters present a review of literature organized
to offer a conceptuality for qualities of the special
federal-state intergovernmental relationship being studied,
as well as to provide a 1limited discussion of certain
aspects of economic regulation of the telephone industry
from 1913 to 1971. Chapter III integrates a review of
academic and professional commentary: scholarly publica-
tions, public documents and Supreme Court decisions relating
to the development of the federal-state intergovernmental
relationship. Chapter IV provides an orientation to people,
principles, practices and terms more closely related to
economic regulation of the telephone industry.

Chapter V organizes a presentation and analysis of the
evidence attending to fundamental elements of the research
question. It focuses on a period when federal and state
legislation was more attendant to railroad regulation than
to matters of the telephone industry (1889-1913). It
presents a discussion of the goals of early federal-state
cooperation, of how Supreme Court interpretations began to
shape dual regulation, the relevance of two Supreme Court
opinions written by Charles Evans Hughes, a reaction to them

by members of NARUC, and the reported status of federal and
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state regulation of the telephone industry according to
members of NARUC.

Chapter VI commenté on the emergence of federal-state
cooperative joint boards in a period of years from 1914 and
including 1922. It discusses language of the Subsection
13(3) of the Transportation Act of 1920, its intent and
reasons for an early failure to apply its provisions.

Chapter VII covers the years from 1923 to 1934 because
those were years when Congress gave serious consideration to
reassigning federal regulation of the telephone industry to
a newly created commission. It gives special attention to
two persons, Paul A. Walker who became a charter member of
the FCC, having served for many years as an OKklahoma
Commerce Commission official, and John E. Benton, NARUC’s
general solicitor and organizational manager. It describes
opinions written by Charles Evans Hughes which are directly
related to the subsequent intergovernmental relationship
deveioped after the Communications Act was written.
Finally, it comments on NARUC’s reactions to proposals to
transfer jurisdiction for matters dealing with interstate
regulation of the telephone industry from the ICC to a newly
created federal commission.

Chapter VIII attends to the manner in which the FCC and
the states applied Subsections 410(a) and 410(b) to the
interjurisdictional separations process from the
organization of the FCC until the Act was amended in 1971 to

include Subsection 410(c). It discusses FCC Commissioner
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Paul A. Walker’s influence on federal-state cooperation,
NARUC’s appeal to Senate Interstate Commerce Committee when
informal cooperation failed. Adoption of Subsection 410(c)
meant FCC-state cooperative rate-making proceedings were
mandatory.

Chapter IX acknowledges a problem with selective bias
in the review of evidence and reconciles the thesis with the
findings. Finally, it offers suggestions for additional

study related to the efficacy of Section 410.



CHAPTER 1I
AN HISTORICAL APPROACH AND METHODS, A CONSTRUCT,
THE PREMISES AND THESIS STATEMENT
Introduction

Agencies associated with the regulation of public
utility industries operate in a governmental system no less
complicated by multiple political and economic factors than
the industries regulated by them. The study began with a
thought that the statutory language of each subsection of
410 had roots in the experiences of federal and state
officials who regulated the telephone industry, but it
became quickly apparent the intergovernmental relationship
exemplified by federal-state joint boards was actually
rooted in regulation of the railroad industry. It is
plausible that an institutional memory of its origins simply
faded with each succeeding generation of policymakers.

In the Louisiana case, Justice Brennan implies that
Subsection 410(c) is a logical extension of Congress’ intent
to provide some means, outside the purview of the federal
judiciary, to reconcile the division of authority to
regulate the telephone industry. Although the 1980s saw
restructuring of the telephone industry, the congressionally
approved scheme of dual regulation has not been altered.

22
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Various situations bring officials of the federal and state
agencies together to reexamine practices associated with the
coordination of separate and/or shared statutory
responsibilities. Before it 1is possible to evaluate the
contemporary efficacy of Section 410 it is necessary to
understand the political and economic origins in terms of
ideas and events which precipitated adoption of each of its
subsections.

Chapter I1 addresses four additional tasks. First it
explains why an historical approach was chosen to address
the research problem. Second, it summarizes the various
methods used to gather evidence, explaining why The Annual

3 0 £ ] {ati - Rail 3 :
Utility cCommissioners (also 1identified as The National

Association of Railroad Commissioners as the original name
of the organization, and more 1lately as The National
Association of Regulatory Utility Commissioners; also
referred to by acronym as "NARUC") received treatment as the
most reliable source of information. Third, it gives a
construct appearing to represent characteristics of the
federal-state relationship under investigation. Fourth, it
presents a two-part thesis statement which includes two
premises derived from a review of the literature following
in Chapters III and 1V.
Applying an Historical Approach
The Conference on Regulation and Social Sciences

arrived at one consensus: The studies of regulation and
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policy analysis are typically economic studies. The meeting
was convened to encourage more direct research on the
subject of regulation using knowledge from disciplines other
than econmics because the scope of that discipline is often
limited (Noll, 1985, p. vii). Much earlier, economist John
R. Commons said it 1is impossible to understand the
development of economic policies without historical investi-
gation (Economics of Collective Action, 1950; reprinted in
1970). In Commons’ view, economists who confined their
discipline to a logical, deductive science were inclined to
rule out history as part of the science because history
brought in hundreds of conditions and causes which would
reduce the alleged validity of economic theories (p. 120).
He said (pp. 143, 144):
[H]istory...is necessary for an understanding

of present-day economics....[Clauses and

historical conditions must be weighed and balanced

against each other in the endeavor to understand

how to act on present day economic problems....

[H]istorical developments create modern conditions

Investigations are associated with similarities

and differences, the working rules of collective

action, and the goals to be reached in working

relationships.

This study is an investigation of an intergovernmental
relationship and the working rules of collective action used
by the officials of two tiers of government, each operating
within their separate sphere of 1legitimate authority to
regulate the nationwide telephone industry as they attempt

to fulfill the obligations of federal and state laws by

coordinating their activities.
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Samuel P. Hays (1981) and Kenneth J. Meier (1985) agree
that there is no simple strategy suited to an inquiry into
the history of public regulation of the economy. Roger G.
Noll says "a study of regulatory phenomena can be perceived
as a legitimate, discrete field of scholarly inquiry" (1985,
p. vii). According to Noll, inquiry of the nature of this
study requires a multidisciplinary survey and synthesis of
information to provide response to research questions. This
study quickly grew into a multidisciplinary review of
literature to provide assistance in the search for reliable
primary and secondary documents relating to federal-state
cooperation in the regulation of the telephone industry, and
their selection and evaluation. A lengthy independent study
preceded the responses to the research questions presented
in the first chapter. Although there is a substantial body
of academic 1literature devoted to the discussion of the
regulation of public service industries, none can be said to
specifically address Section 410.

John D. Stevens and Hazel D. Garcia, communications
historians, point out that no clear model applies to social
science historical research. Accordingly, there are several
ways to organize and present an analysis of historical data
(1980, p. 34). Although it may be narrative and
descriptive, it should not be confined to a simple chronicle
of events (p. 62). Among the ways Stevens and Garcia
suggest organizing evidence are (a) as a linear progression,

or (b) as discrepancies between principles and practices.
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However, it would appear difficult to do the latter unless
there was preexisting reason to presume that discrepancies
existed.

Gerald P. Berk discusses the role of ideas, culture,
the professions, politics, and economics in explaining the
evolution of regulatory institutions and policy (in McCraw
[EA.] 1981, p. 202). He says "a discussion of some of them
can be subsumed by the role historical conjunctures play in
helping to produce certain types of regulatory structures
and policies." By conjunctures, Berk means "a confluence
of...circumstances which produce <crises or major
transformations in the economy, in politics, or in social
structure" associated with an appointed time in a continuum
of historical events.

For example, 1913 and 1914 were years when
circumstances caused members of federal and state regulatory
agencies to reevaluate the extent of their regulatory
authority under the commerce clause. In those early years,
the public utility paradigm influenced the way officials of
both federal and state governments applied rate-making
methods applying to both railroad and telephone industries.
In fact, the early history of federal and state regulation
of the telephone industry is inextricably tied to traditions
related to regulation of the railroads (T. K. McCraw, 1984).

Chapter VI concentrates on a period of time (1913-1933)
when reformers earnestly discussed three methods of

government control of corporations with monopoly power for



27
the supply of vital public services: (a) by antitrust
enforcement, (b) by direct public ownership and management
of public service industries, and (c) by government
regulation. This paper attends to the third method of
control.

Certain decisions rendered by the FCC in the vyears
immediately preceding and including 1971 are indicators of
another conjuncture. FCC actions promoted a recommitment to
competition in some 1lines of business which enjoyed
protected monopoly status within telephone industry
submarkets. The shift from monopoly to competition had
profound implications as to how much revenue would be
available for assignment to local exchange and interexchange
operations by interjurisdictional agreements between federal
and state officials. 1971 was also the year when Subsection
410(c) was added to the Communications Act.

Stevens and Garcia say time should be treated as part
of the context of the historical study, but should not be
elevated to status of an independent variable when
evaluating historical transformations in society (pp. 42,
49). This study identifies 1913 to 1971 as years when
issues, events and the behaviors of regulators appear to be
linked to an idealized American scheme of government and a
model of public control of some industries called "the
public utility paradigm." The model accomodates a public
policy assumption that each of the separate local exchange

and interexchange markets would be better served by monopoly
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enterprises providing vital services at the lower unit costs
of production and distribution than would be the case if
competitors were permitted to duplicate services in each
market. (Chapter IV amplifies the discussion of certain
aspects of the public utility model which are applicable to
the 1issues of mutual concern to federal and state
reguators.)

Martin L. Lindahl offered a partial description of
joint board involvement in issues associated with the dual
regulation of the railroad industry. Unfortunately, the
full text of his dissertation, submitted in 1933 to complete
doctoral requirements for the Department of Economics at the
University of Michigan, is no longer accessible. An edited
version can be found (absent a methods section or
bibliography) in a Michigan Law Revjew article (33 (3], 338-
397 [1935]). Lindahl’s citations were clues to the sources
which provided a year-by-year record revealing the
activities of people who most strongly influenced the way
tﬁe statutory language of Section 410 developed.

Richard Gabel gave an interpretation of how revenues
and costs associated with the nationwide telephone network
were separated between the federal and state jurisdictions
in the period from 1934 to 1965 with the sort of a

historical linear progression Stevens and Garcia speak of.

Gabel’s text, Development of Separations Principles in the
Telephone Industry (1967), is a narration of activities and

events revealing that officials of the two 1levels of
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government perceived problems associated with the
overlapping effects of dual regulation. Gabel hypothesized
that AT&T employed a set of strategies which dominated the
rate-making practices exercized by FCC and the states
(p. 1).

Although independent companies grew to be responsible
for exchange service in many local communities, there can be
no doubt that AT&T dominated the structure of the telephone
industry in the United States between 1913 and 1971. For
most of those years, federal and state policymakers
attempted to control AT&T’s influence on the national
economy by treating operating companies who provided 1local
and long distance services status as publicly regulated but
privately owned monopolies, according to principles
associated with the utility‘ paradigm. The parent
corporation and its subsidiary operations were protected
from the risks otherwise encountered by companies operating
in a competitive marketplace.

Gabel suggests that AT&T’s managers were able to
increase the profits by manipulating the regulatory process
which led to application of ingenious schemes justifying why
revenues could be shifted from one submarket to another.
Gabel’s work furnishes support for the so-called "capture
theory" which says bureaucrats place the health of the
regulated companies on whom the public relies for service as
the foremost interest among all public interest demands

(Kahn, 1971, wvol. 2, p. 12). Noll claims those who
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criticize the behavior of regulatory officials as they
expound on the capture theory usually overlook substantial
benefits accruing to consumer classes at the expense of
corporate actors when they enumerate the benefits to the
monopolists under the public utility paradigm (1985, p. 25).

Gabel’s work is a valuable description of the economic
complexities associated with the apportionment of Jjoint
operating expenses and revenues associated with the
technological integration of the industry’s network grid,
and the separation of interstate and intrastate categories
of telephone service. (See "separations process," Chapter
IV, p. 90.) His work provided depth and understanding to
concepts and terms. Gabel’s work continues to be
appreciated as a definitive academic description and
anaylsis of the outcome of the separations and settlements
processes (Parker, 1986, p. 110). Gabel takes a macro-
perspective about the outcomes of federal-state
intergovernmental behaviors. His text éupplied references
which have been helpful in the preparation of this study
although Gabel does not discuss the political-economic
origins of Section 410.

As Gabel chose to do, J. Warren Stehman (1925), Harry
Mac Meal (1934), Paul Walker (1939) and N. R. Danielian
(1939) described regulation in terms of the pervasive

influence of AT&T on the process. More recently, George D.

Smith (1985, The Anatomy of a Business Strategy: Bell,
Hast Jectr] { the oriai e ] . Telept
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Industry) and Dan Schiller (1982, Telematics and Government)
have presented perspectives of how "big business" telephone
suppliers and users have manipulated decision makers at the

FCC. James W. Sichter’s report discusses the public policy
origins of separations procedures (Separations Procedures in
the Telephone Industry, 1977). William H. Maher, Jr.

provides a summary of cases which have influenced the
direction of federal and state regulatory behaviors (Legal
the Telephone Industry, 1985).

As a contrast to the work of others, this study focuses
on the efforts of federal and state officials who attempted
to replace intergovernmental conflict with intergovernmental
cooperation as the attended to their related jurisdictional
rate-making responsibilities. This project is aligned with
recommendations of communications historians Stevens and
Garcia. They say an analysis of primary and secondary data
does not rely on a lock-step progression of events, nor does
it propose a causal relationship among variables. Stevens
and Garcia say the organization and evaluation of historical
data are qualitative, abstract mental exercises.

The basic research question was derived from a personal
familiarity with the contemporary activities of federal-
state joint boards and the implications of the Louisiana
case. The compound thesis statement represents two premises
synthesized from a multidisciplinary review of the

literature. The subsequent selection and investigation of
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primary documents from the period should provide evidence
permitting the premises to be accepted or rejected.

As they are described in the following chapters, events
illustrate a transformation of ideas through give-and-take
situational strategy: the interaction of people, whose
interests may be common or disparate, as they deal with
common issues. They are grounded in time-place orientation
inasmuch as time itself contributed to the sequential
development of Section 410. An adaptation of the
situational strategy model for historical research assumes
that ideas constitute efforts to transform the environment
(attributed to G. Wise, in Stevens and Garcia, p. 59).

In summary, an historical approach permits a suitable
response to the research question and its subsets. A multi-
disciplinary study of law, government, political science and
economics provided the information which 1led to the
development of basic premises. Special attention was given
to literature focusing on the economic regulation of the
telephone industry. Therefore, the ideas culled from among
credible authors who have contributed to those fields supply
the basis for the definitions of concepts and terms applied
to this study. Secondly, the information gained by a
multidisciplinary search of literature supplied an important
contribution to the index of primary documents 1leading
directly to specific evidence revealing which people, ideas
and events seemed to have made significant contributions to

the development of Section 410 of the Communications Act.
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Methods Used in the Study

Research to locate and assemble evidence proceeded with

the caveat by Justice Frankfurter (p. 9) clearly in mind:
[Because]...[t]lhe intimacies of the
conference room...are illuminations denied the
historian...[w]e need to be on the lookout against

the traps of retrospective interpretation.

History is inescapably contemporary history.

This study devotes particular attention to the
contemporaneous record developed in the period under
investigation. A functional bias associated with archival
record availability complicated the research process when it
became clear that 1local access to necessary documents was
restricted. It is a bias known as "selective deposit and
selective survival (Webb, E. J., Campbell, D. T., Schwartz,
R. D. and L. Sechrest, 1968, p. 54). Interlibrary 1loan
proved to be a tedious method of retrieving records.
Moreover, the number of documents distributed to
depositories was limited in the first half of the century
because Congress provided sparse appropriations to pay for
reproducing and shipping them.

Many early documents reproduced on microfische have
been carelessly copied or stored, making them exceptionally
difficult to read. Others, as was the case with Lindahl’s
original dissertation, were stored with either inadequate
reference or destroyed in the course of time. Therefore, it

must be admitted that information may have escaped proper

examination and evaluation as evidence was gathered to
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answer the research questions. The testimony presented at
the Congressional hearings preceding the passage of the
Communications Act offer only minimal explanation of the
origins; the same is true for hearings preceding the
immediate passage of ech of its subsequent amendments. The
indices of FCC Reports and the Commission’s annual reports
rely on key words which are unreliable references to the
occasions when provisions of Section 410 have been employed.
If a complete catalog of joint board actions exists, its
location is unknown to librarians at the FCC or elsewhere.

The search for the most reliable documents turned to
the references of others who wrote about economic
considerations related to the application of rate-making
principles common to the telephone industry and to 1legal
issues associated with interjurisdictional controversies in
relation to the dual regulation of the railway industry as
well as the telephone industry. It is well to remember that
according to the Act (sec. 3[t]), "commission" is meant to
include staff persons who are employees of federal and state
commissions as well as those persons who formally hold title
to the designation of "commissioner." Section 410 has
applied to telegraphy, but its provisions have been more
often applied to the regulation of the telephone industry.
There may be occasions when provisions of Section 410 may be
applied to common carrier-like issues emerging from
adaptations of cable television broadband interactive

technology.
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Some authors use terms such as "joint committees,"
"joint conferences" and "joint boards" interchangeably,
without distinguishing whether or not the interaction
between state and federal officials were formal and informal
activities. Gabel, for example, does not distinguish
between them (1967). Gabel was bent on evaluating the
effects of the separations process in terms of the
distribution of revenues and costs between Jjurisdictions
rather than the relationship of the federal and state
officials participating in the process. Furthermore, his
analysis appeals to an audience already familiar with the
separations process. Although Gabel’s text was finished
before Congress was called upon to add the language of
subsection 410(c), it is relevant to those who wish to
become familiar with the details of problems prompting
action which let to its adoption.

One of six strategies employed in the search for a
reliable consistent record led to the most comprehensive
record of historic information:

1. Traditional primary documents (the Act, its
legislative history, executive branch and congressional
records, ICC and FCC proceedings, FSJB proceedings, annual
and special reports of the two federal agencies, decisions
of the federal courts) were reviewed.

2. A comprehensive review of the indexes of the FCC
Reports was undertaken. They contain references to joint

boards from 1934 to 1940, but direct information about them
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drops out wuntil 1969. Each volume from 1934 to 1971 was
scanned for the following words and phrases which were then

cross-referenced with one another:

Common Carriers Joint Boards

Commissions Message Toll Rate Disparities
Committees Separations

Cooperation Telecommunications

Division of Revenues Telegraph

Federal-state Joint Boards Telephone

Federal-state Relations Uniform System of Accounts

Section 2, subsections (a)(b)(c)
Section 221, subsections (a)(b)(c)(d)
Section 410, subsections (a)(b)(c)

3. Periodical 1literature was reviewed, especially
volumes of the Public Utility Fortnightly which provided

commentary about changing events across the span of time
identified for the study. Use of the Fortnightly’s annual
index was an excellent orientation to problems and theories
associated with the regulation of the telephone industry
across time. But the system provided only limited
information relating directly to Section 410. A search of

annual indexes from 1929 to 1989 relied on the following key

words:
Cooperation Monopoly
Federal Communications Regulation
Commission States
Federal-State Relations Rates
Federal-State Joint Boards Telephones
Joint Boards Uniform System of Accounts
Legislation Valuation

4. Scholarly commentary from several disciplines was
examined. Attention has been given to those who wrote in

the period from 1914 to 1971 in the belief that their
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interpretation of events, principles, and issues have
relevance to the research question. Where it is appropriate
and practical, their views have been compared and contrasted
to the views of others before and after the period under
study.

5. Richard Gabel and Richard Schultz were consulted
(personal communications: 1988, 1987). They confirmed the
absence of scholarly work devoted specifically to the
history of Section 410 and/or an FCC indexing system which
would provide clear access to the activities of joint boards
under Subsections 410(a)(b)(c). Schultz spent six months
at the FCC and elsewhere attempting to locate information
which would permit him to reliably reconstruct a
chronological history of the occasions when joint boards
have been formed under the law. He was unable to do so.

6. The official transcripts of the annual and special
meetings of the National Association of Regulatory
Commissioners (NARUC; formerly the National Association of
Railroad and Regulatory Commissioners) provided the richest
source of reliable data about the origins and applications
of Section 410 for the period identified as relevant to this
study. Therefore, they have been treated as primary
documents. The NARUC'’s Annual Proceedings include verbatim
transcripts of major discussions and addresses on the
subject of federal-state cooperation. They also provide
comprehensive committee reports which summarize the

deliberations of federal and state cooperative committees
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who were addressing special problems associated with the
regulation of the telephone industry. Across time, the
actual texts of the Proceedings changed formats and grew in
size from a few hundred to several thousand pages of
information. A system of cross-references was devised by
matching the published program for each annual meeting with
key words and the names of committees fond in the indexes
for most of the volumes.

I personally reviewed sections of each volume of the
Annual Proceedings published between 1889 and 1973. The
rather lengthy process followed development of the thesis
statement. Full series of the Proceedings are found in a
relatively few locations across the United States. In
Michigan, partial sets can be found in various libraries,
but the sole owner of all volumes published since 1889 and
available for scholarly review is the University of Michigan
at Ann Arbor. One needs to plan on special arrangements to
have access to the entire series for an extended period of
time since some volumes are in protective storage.

Selection of a Construct

"Intergovernmental Relations" (IGR) became a special
area of academic focus in the 1920s. The specialty
addresses how federalism has been interpreted and applied to
the intergovernmental organization of the United States.
Federalism, itself, emphasizes national-state relationships.
Deil S. Wright said IGR has been extended to recognize

several combinations of relationships: "national-state and
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interstate relations, ...national-local, state-local,
national-state-local, and interlocal relations (1978, p. 8).

An IGR-type construct incorporates "the rich range of

informal and otherwise submerged actions and perceptions of
officials" transcending a view otherwise limited to a legal
interpretation of 1legislative history (p. 17). Wright
criticizes legalistic studies of federalism for emphasizing
the competitive conception of the federal-state
relationships, which he says too often "regard the National
Government and the States as bent on mutual frustration"
(p. 349). Transcending legalism, Wright’s IGR models
incorporate policy-connected interests. Each represents a
more '"neutral concept" because an IGR model does not embrace
assumptions of hierarchical relationships (p. 30).

Wright’s models attempt to simplify a convoluted
description of American government given by James Madison in
the Federalist Papers (cited in L. J. O’Toole [Ed.] 1985,

p. 27):

The proposed Constitution, therefore, even
when tested by the rules 1laid down by its
antagonists, is, in strictness, neither a national
nor a federal Constitution, but a composition of
both. In its foundation it is federal, not
national; in the sources from which the ordinary
powers of government are drawn, it is partly
federal and partly national; in the operation of
these powers, it is national, not federal; in the
extent of them, again, it 1is federal, not
national; and, finally in the authoritative mode
of introducing amendments, it is neither wholly
federal nor wholly national.

The particular pattern of intergovernmental dualism

examined and analyzed for the purpose of this study is
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illustrated by a schematic representation below. The
construct represents the intergovernmental arrangement
contemplated by the Communications Act. The language of the
statute places local government regulation of communications
issues withing the jurisdiction of the states. The enabling
stututes of each state, then, determines distribution of

regulatory power within its sphere of authority.

F = Federal Government
S = State Government
L = Local Government

C = Intersection of

Overlapping Interests
Suited to Cooperative
Reconciliation of

Conflicting Interests

Figure 1

Note. Adapted from "Models of National/State/
Local Relations" by D. S. Wright, in O0’Toole

[Ed.], 1985, American Intergovernmental Relations,
p. 59. (See Appendix C.)

Figure 1 attends to three (3) spheres of authority
in the federal system of the United States (U.S.). They
represent three (3) tiers of government which have exercised
regulatory authority for nation-wide/domestic telephone
service.

The three governments are national/federal (F), State-

defined by the Act (S), and local (L). In this model, and

for the purposes of this study, (L) falls within (S); (L)
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does not intersect with (S) because 1local authority to
regulate firms in the industry is subordinate to the
authority delegated to it by each State constitution. Where
the separate authority of (F), represented by the FCC, and
the agencies of the states (S) intersect at (C) there may be
overlapping public policy interests which produce
interjurisdictional conflicts suited to reconciliation by
the mechanisms of Section 410.

Joint boards accomodate the reconciliation of disparate
policy practices which arise in area C. They can do so only
because they have been legitimized by Congress to serve as
intergovernmental forums, under Section 410 of the Act.
They are pragmatic forums complementing a scheme of dual
regulation of the telephone industry when they are able to
reconcile the often separate and conflicting interests of
the States and the FCC, resolving interjurisdictional
disputes associated with the economic regulation of the
industry.

The enabling language of Section 410 permits inter-
jurisdictional issues to be reviewed by FSJBs so that firms
in the industry are not further hampered by lengthy delays
common in instances when an overburdened federal court
system adjudicates disputes or renders decisions inimitable
to the goals of federal and state regulators or the
industry. To accomplish the broad intent of the
Communications Act, the FCC and the States should enter into

collaboration and/or cooperation. Otherwise, preemptive
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assertions of the federal agency could be received as
unfavorably by Congress or the Supreme Court as Louisiana
indicated.
The Thesis: A Two-part Statement of Premises

As one reviews the language of law or the scholarly
commentary of others, it is natural to think in terms of
hypotheses. For example two premises form the thesis
statement. The first premise seems obvious from a reading
of Section 410 yet 1is deserving of investigation and
reflection to establish the basis of its truth. The second
accomodates the adaptation Wright’s description of
intergovernmental relationships as it appears in the
construct (above) and from collateral conceptualizations of
federalism summarized in Chapter III. Although one may wish
"to incorporate into research and interpretation everything
worthwhile that has been done before" (Schaffer, R. J.
1980, p. 188), it would be folly to declare that the
following proposition takes into account everything
worthwhile said about the origins of Section 410.

Evidence will support the the following two-part
thesis: (a) Section 410 of the Communications Act of 1934
is a provision favoring the appointment of joint boards to
facilitate those rate-making procedures associated with dual
regulation of the United States’ domestic telephone
industry, and (b) it symbolizes an intergovernmental
relationship called "cooperative federalism" by New Deal era

scholars.



CHAPTER I1III
REVIEW OF THE LITERATURE: CONCEPTUALITY OF
THE FEDERAL-STATE RELATIONSHIP
Introduction
The question of the relation of the States
to the federal government 1is the cardinal
question of our constitutional system....It
cannot...be settled by the opinion of any one
generation, because it is a question of growth,
and every successive stage of our political and

economic development gives it a new aspect, makes
it a new question.

(Woodrow Wilson, Constitutional Government in the United

States. 1908, p. 173, cited in Clark, 1938, in the Preface)

A conceptual understanding of aspects of the federal-
state relationship described in this study can be found
among the comments of present and past scholars, and of
other authorities. Thé relationship conforms to a
constitutional system which permits Congress to determine
how the power to regulate commerce within and among the
several states will be apportioned. This chapter has been
organized (a) to present ideas relevant to the design of the
thesis, and (b) to give meaning to ideas and definition for
terms related to the special intergovernmental relationship
considered in the research question and in the premises.
The chapter has been divided into three subheadings:

43
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1. Governing Power and Regulation

2. The Constitution and Federalism, Dual
Federalism and Cooperative Federalism

3. The Supreme Court and the Preemption Doctrine

Governing Power and Regulation
Governing Power

In this study, "power" conforms to legal scholar Arthur
S. Miller’s description of it (1958, p. 622):

Power 1is the Kkey concept in the American
decision-making process and 1in the study of
constitutional law. Its meaning is not a settled
one in the social sciences....Power is the ability
or capacity to make decisions affecting the values
of others, the ability or capacity to impose
deprivations and to bestow rewards so as to
control the behavior of others....In sum, then,
power is the capacity to exercise control over
individuals by making or influencing decisions of
a national scope or importance.

Miller claims the issue of governing power is derived
from constitutional theory. Power is the fundamental issue
in questions dealing with intergovernmental relationships.
It is an essential factor in an inquiry into the decision-
making process in the United States (p. 620). Federal and
state governments make public policy decisions affecting the
private power of firms in the telephone industry.

Political scientist Kenneth J. Meier (1985) says the
political organization of governments is predicated on a
community of social and economic interests shared by

society. The Constitution distributes the power to

represent those interests between national and state



45

governments in a manner intended to protect the existence
and authority of both. Government scholar Arthur F. Bentley
(1908) said: "All phenomena of government are phenomena of
groups pressing one another, forming one another, and
pushing out new groups and group representatives" (the
organs or agencies of government) to mediate the adjustments
(in The Process of Government, reprinted in 1967, P. H.
Odegard (Ed.) p. 269). By accepting Bentley’s proposition
that each governing body is a group and engages in activity,
and as such has a special group interest (p. 290), one may
presume that the FCC and state commissions, across time,
have adopted differentiated views of the aims of regulation.
Moreover, Danielian (1939) and Gabel (1967) claimed AT&T, as
a parent holding company mobilizing the group force of its
subsidiaries, manipulated the public policy process to
minimize the effects of policies which were contrary to the
corporation’s private policy goals.

Economist John Commons studied the collective action of
individuals and groups seeking to realign public and private
power. commons focused on the creative resolution of
economic conflicts in a capitalist society. He directed
attention to the behavior of corporations, 1labor unions,
political parties, and public policymakers. Although
Commons began his studies in the late nineteenth century, he
studied and taught into the mid-twentieth century. He
combined a sociologist’s field observation methods with his

knowledge of classical economics to describe political-
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economic behavior. His work endures in the theories of
organizational behavior, theory, 1labor and industrial
relations, and institutional and industrial economics. In
Commons view, the participants of a free society seek
ingenious public procedures with which to balance the power
of the corporation with the power of the "state."

According to his student, Selig Perlmann (in a reprint
of Commons’ Economics of Collective Action, 1970) Commons
drew upon "the vast treasury of human experience" for
suggestions as to possible courses of action that would
actually carry civilization forward step by step especially
from conflict to mutuality" (p. 12). Commons called the
State "the collective action of politicians" who proceed
"from the arguments, debates, conferences, compromises,
...meetings, agreements, disagreements, negotiations...when
forced or persuaded to consider their common interests" (pp.
23, 28). Commons spoke of collective negotiation and
compromise in terms of their nationwide importance (p. 30).
He 1looked at "voluntary" associations as attempts by
"pressure groups" to accomplish complementary compromises
before the intervention of the courts forced upon them
resolutions perceived to be more problematic (pp. 32, 33).
Presumably, Commons’ comments applied to the partnership of
government agencies as well as to the association of private
business enterprises.

Commons said "Political economy...deals with human

purposes" (p. 91). Commons believed society needed to
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develop ways to deal with 1large corporations who had
acquired political bargaining power first by promoting
efficiency, then with promoting scarcity of the resources
they controlled (p. 91). He was concerned about the effects
associated with the excesses of corporate monopoly power.
In Commons’ view, the job of public service commissions
(PSCs) was to countervail the economic power of the public
utility companies.

In their attempt to do so equitably, the PSCs placed a
value on the assets and operations of public utility
companies as if private ownership of them were to be
transferred to public ownership and operation. Valuation
became one of the Commons’/’complex "rules of the game"
falling within the "due process of 1law" (pp. 87, 88,
referring to U.S. Const. amend. V, amend. XIV). Speaking of
New Deal 1legislation, Commons said: "It 1is to
counteract...activities of cartels and corporations...
that the American states and the federal government have
established the new administrative commissions..." (p. 60).

Commons saw the struggle for power as the motivating
force behind the behavior of political as well as private
institutions. "I make conflict of interests predominant in
transactions. [But]...there are also mutual dependence and

the maintenance of order" which result from collective

action (Institutional Economics, 1934, pp. 6, 7):

[C]looperation does not arise from a
presupposed harmony of interests....It arises from
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the necessity of creating a new harmony of

interests--or at 1least order, if harmony is

impossible--out of the conflict of interests among

the hoped-for cooperators. It 1is the

negotiational psychology of persuasion, coercion,

or duress.

Commons views support the idea that cooperation among
political units of government became a necessity in the
United States industrial society, where the organized power
of the corporation began to rival the stand-alone power of
the national and state governments.

Regulation

Canadian political scientists, Richard Schultz and Alan
Alexandroff say that regulation is not confined to a narrow
range of objectives--but "has been employed to pursue almost
any public policy goal imaginable"™ (1985, p. 12).
Regulation has been applied to restrain, to prohibit, to
protect, to encourage or to promote activities of certain
businesses, such as the railroads and public utility
companies--including those providing domestic telephone
services. Accordingly, Schultz and Alexandroff 1list
fourteen separate definitions of regulation (pp. 2-3). One
of the definitions is similar to the meaning Miller gave to
the concept of power. This paper adopts the following
definition for the term "regulation" (p. 3; n. 12 cites
Robert E. Litan and William D. Nordhaus as its authors):

Regulation refers to "governmental
legislation or agency rules, having the forces in

law, issued for the purpose of altering or
controlling the manner in which private and public
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enterprises conduct their operations. Economic
regulation generally refers to the control of
entry of individual firms into particular lines of
business and the setting of prices that may be
charged. In certain situations, it includes the
specification of standards of service the firms

can offer."

Schultz and Alexandroff say that regulation of the
telephone industry operates as a policing function, to
ensure the behavior of regulated firms conforms to a range
of choices determined by statutes or rules which society
deems to be socially acceptable (p. 5). The states were the
first to perceive rate-making autonomy as an essential
practice in the legitmate exercise of legislative power in
relation to the regulation of public service enterprises.
Rate making is an expression of "police power," itself a
flexible term meaning the authority of federal and state
legislaturés to enact laws designed to promote health,
safety, welfare and order for the general society.

Regulation, then, seeks positive objectives which are
modifications of the nationwide economic and social
environment. Public utility economist, Harry M. Trebing
says those objectives include attributes associated with
"equity" considerations--just and reasonable rates,
distributive justice, fairness, and interpersonal welfare
comparisons (1981, p. 17). However, Trebing is careful to
point out that "a positive theory which describes how the

public in fact views economic justice is almost nonexistent"

(in Sichel and Gies [Eds.] 1981, p. 30).



50
The Constitution, Federalism, Dual Federalism,
and Cooperative Federalism
The C tituti

The Constitution establishes the federal system of
separating powers between the national government and the
state governments. The national government exercises both
"delegated" powers, those listed in the Constitution, and
"implied" powers, those reasonably implied by the
Constitution. Implied powers give the federal government
flexibility to expand its sphere of authority as conditions
change. All powers not granted to the federal government
and not denied to the states are reserved for the states or
for the people. These powers are therefore called
"reserved" powers. In some spheres of authority, the
federal and state government share "concurrent" powers
enabling both to exercise authority. The Communications Act
establishes concurrent powers to regulate telephone industry
rates by delegating certain commerce power to the several
states. In this paper, the terms "central," "national," and
"federal" are used interchangeably to modify the terms
"government," "authority," and "power."

When the Constitution was written, the modern corporate
system of doing business was practically unknown. As the
economy of the United States grew and continues to grow more
complex, technology and changing business practices create a
demand for reinterpretation and altered applications of the

supremacy and commerce clauses, bringing into sharper



51

conflict preexistent interpretations of the division of
state and federal powers. The two clauses are closely tied
to the application of the "preemption doctrine" discussed
(below, p. 69). Abbreviated descriptions of contitutional
provisions which have from time to time contributed to
interjurisdictional controversies, including the supremacy
clause and the commerce clause, which have been at the heart
of rate-making disputes, follow below:

1. Welfare Clause: Article I, Section 8, clause 1 of
the Constitution assigns the following power to Congress:

To lay and collect taxes, duties, imposts and
excises, to pay the debts and provide for the
common defense and general welfare of the United
States; but all duties, imposts and excises shall
be uniform throughout the United States;

2. Commerce Clause: Article I, Section 8, clause 3
grants Congress the following power:

To regulate commerce with foreign nations,
and among the several States, and with the Indian
tribes;

Chief Justice John Marshall wrote the decision which
has been the foremost interpretation of the commerce clause.
Marshall’s words set the precedent for subsequent Court
decisions regarding the right of representatives of the
federal government to preempt state rule making in matters
affecting interstate commerce (Gibbons v. Ogden, 22 U.S. [9
Wheat.] 1, 197 [1824]):

If, as has always been understood, the
sovereignty of Congress, though 1limited to
specific objects, is plenary as to those objects,

the power over commerce with foreign nations, and
among the several States, is vested in Congress as
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absolutely as it would be in a single government,
having in its constitution the same restrictions
on the exercise of the power as are found in the
Constitution of the United States.

3. Supremacy Clause: Article VI, Section 2, the
"supremacy clause," subordinates the range of 1legislation
each state may adopt to the Constitution and to laws enacted
by the Congress of the United States:

[T]he Laws of the United States which
shall be made in Pursuance thereof; and
all Treaties made, or which shall be
made, under the Authority of the United
States, shall be the Supreme Law of the
Land; and the Judges in every State
shall be bound thereby, any Thing in the
constitution or Laws of any State to the
contrary notwithstanding.

4. Delegated Powers: The Tenth Amendment of the
United States Constitution speaks of delegated powers:

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the

States, are reserved to the States respectively,
or to the people.

State governments legislate where power has not first
been assigned to the federal government by the language of
the Constitution, or where the power of the states has been
lawfully reserved or enabled by congressional statute.
Congress may delegate powers in those fields where the
Constitution remains silent to the national government or to
the states, and may choose to divide power assigned to
federal and state authorities. Historian and constitutional
scholar Edward S. Corwin (1933) said the powers reserved to
the states under the Tenth Amendment were conditionally

reserved, meaning that their powers are subordinate to laws
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enacted by the federal legislature and interpreted by the
federal courts. (In Richard Loss [Ed.] 1981, p. 293) Corwin
says:
[B]y the "supremacy" clause, if a state 1in

the exercise of its "uncontroverted powers" and

Congress in the exercise of any of its powers,

come into conflict through an effort to control

the same subject matter simultaneously, it is

Congress whose will has the right of way.

5. Due Process of Law: Due process has been

fundamental to the development of legitimate rate-makiﬁg

—r

procedures. The Fourteenth Amendment (sec. 1) has been used
to strike rate orders. Rates must be "reasonable," may not
be confiscatory, and may not result in unjust price
discrimination. The Supreme Court protects a corporation,
as it does a private person, from the arbitrary invasion or

denial of either personal or property rights by actions of

the states or of the federal government:

All persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State
wherein they reside. No State shall make or
enforce any law which shall abridge the privileges
or immunities of citizens of the United States,
nor shall any State deprive any person of life,
liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the
equal protection of the laws.

Federalism
Lawrence J. O’Toole gives a brief description of
"federalism" (in O’Toole [Ed.], 1985 p. 2). It is a useful
interpretation of the concept as it applies to this study:
"Federalism"...means a system of authority

constitutionally apportioned between central and
regional governments....
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In the American system, the central or
national government is often called the federal
government; the regional governments are the
states. The federal-state relationship is
interdependent: neither can abolish the other and
each must deal with the other.

The importance of the supremacy clause has received

these comments by Deil S. Wright (1978, p. 2):

Federalism implies a heirarchical set of
power or authority relationships. The U.S.
Constitution contains...a supremacy clause which
makes explicit, in cases of 1last resort, a
superior-subordinate relationship.

Wright gives some reasons which explain why there may
be conflicting interpretations of federalism (p. 16):

When the Consitutution was written "federal

arrangements" meant what we now mean by
confederation: a league formed by compact or
treaty among sovereign states....The absence of

the intermediate concept between those of pational
and federal explains why Madison, in The
Federalist no. 39, could--correctly for his day--
describe the Constitution as "neither wholly
national nor wholly federal."

Schultz and Alexandroff decribe another aspect of
political behavior common to federated nations and
manefestly connected to tﬁis study. As if they were to have
anticipated the arguments set forth by petitioners and
respondents in the Louisiana case, they make the following
observation about officials operating at various levels of a

multi-tiered federal government (p. 143):

[Where they] perceive that their wvital
interests...are adversely affected, potentially or
actually, they will not automatically defer to the
goal setting of others. This 1is true...both
across and between levels of government.
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ual Federalism

Public utilities economist, Martin E. Glaeser (1957)

supports the following interpretation of the concept known

as "dual federalism" which was a premise associated with the

states’ rights era of the nineteenth century. It held that

state boundaries were the primary determinants of a

separation of powers between the state and federal

governments. It was a conviction that national and state

governments were separate but co-equal authorities, wholly

independent in their activities, each with the power to

exercise different power over persons who, through their

behavior or use of property, came within distinctively

different but territorially determined, autonomous spheres

of government regulation. O0’Toole says a transformation in

political thinking at the end of the nineteenth and the
beginning of the twentieth centuries began to alter those

perceptions about the nature of government in the United

States. O’Toole’s analysis applies to years being examined

in this study (pp. 4, 5):

[The] tension between the idea of dual
federalism (that is, each of the two levels of
government operating within its separate sphere
without relying on the other for assistance or
authorization), on the one hand, and ambiguous
overlap, on the other, [became]... evident.

[I]t was not until the twentieth century that
the dual federal perspective declined appreciably
in significance and American intergovernmental
relations developed into a system with sustained
high levels of complexity and interdependence.
Several political, economic, and social events and
trends fueled these developments.
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Problems associated with failures of dual federalism
and problems confronting a society in transition appeared
first at the state level. Each state encountered obstacles
when they attempted to regulate businesses. Nationwide
holding companies moved their headquarters from one
jurisdiction to another to circumvent state laws restricting
the extent of their profitable practices. At the turn of
the century the giant railroad and telephone corporations,
as well as others providing vital public services, commonly
engaged in anticompetitive behaviors such as predatory
acquisition of competitors (hostile takeovers) and
discriminatory pricing to squeeze out competition which had
the effect of creating residual monopoly markets. Federal
and state officials who wanted to coordinate their actions
or to form a federal-state partnership to eliminate unfair
industry practices were thwarted by actions of some who held
that cooperation would be tantamount to the destruction of a
state’s regulatory autonomy. Political economists Dexter M.
Keezer and Stacy May identified a basic issue confronting
state and federal governments in the first decades of the
twentieth century (1930, p. 10): "Under the Constitution of
the United States, the practical question of whether or not
any government control can be exercised over business is
inseparable from the questions of state versus federal
jurisdiction.”
In 1906, Congress attempted to address the question

when it gave the Interstate Commerce Commission (ICC)
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authority to set maximum ceilings to the schedules of

interstate railroad rates with the passage of the Hepburn

Act (34 Stat. 584, c. 3591; 49 U.S.C. 10102 et seq.).

Chapter V describes how the ICC’s rate-making authority

began to clash with rules set by some state laws. Of a span

of years from 1898 to at least 1954 which Glaeser calls the
"Monopolistic Epoch," he names a subunit of time from 1905-

1923 the "era of state commissions" (pp. 614-615). 1In those

years the state commissions relinquished their former power

to regulate intrastate rates for the railroad industry. At

the same time they became instrumental in promoting

ubiquitous telephone service and qualifying the structure of

intrastate rates.

; ! L] E : ] 3
Daniel J. Elazer, scholar of intergovernmental studies,

says the United States is a "noncentralized" system, which

means there is no unitary central government. Instead,

"[Tlhere is a strong national government coupled with strong

state governments that share authority and power,

constitutionally and practically" (1972, p. 4). He says

federal-state cooperation has become part of the nation’s

constitutional tradition. Elazer provides the following

description of federal-state cooperative activies (p. 66):

Formal cooperative activities...are based on

contracts and compacts for cooperative action
...[which make] possible 1large-scale inter-
governmental cooperation to achieve common ends.
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Every formal cooperative relationship involves
some form of contractural tie....There are
contractural relationships for cooperative
research, for the division of costs to support
shared activities, for provision of exchange of
services, for prevention of conflict or
misunderstanding, for exchange of personnel, for
joint enforcement of laws....

There is no doubt that federal power expanded greatly
during the New Deal era. It is less clear that federal
intervention into fields of commerce where regulation had
formerly been the purvue of state regulation meant that the
Congress intended to preempt state regulatory prerogatives.
Elazer claims it is entirely possible that "federal
intervention could be supplementary and stimulatory rather
than preemptive because of the possibilities for
intergovernmental collaboration" (p. 51).

An anonymous introduction to a series of papers
presented as a "Symposium on Cooperative Federalism" (topic
of entire issue of the Iowa Law Review [1938] 22 [4] at 458)

characterizes "cooperative federalism'":

Cooperative legislation 1is still in the
experimental stage and judicial cross reference is
still a sub silentio juristic process; but that
there is here a middle course of federalism seems
reasonably apparent. In a century and a half
there has appeared no...state-federal relationship
able to command, for more than a limited period of
years, the respect of a majority of the citizenry
of the nation. Cooperative Federalism is
obviously no unifying gospel; it may well
constitute, however, a temporarily significant

phase in the development of the federal
government.

In recent years, cooperative federalism is usually

applied to grants-in-aid programs rather than the subtleties

T
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of coordinated police powers. (See Yale Law Journal, [1983]

92 (7).) Nevertheless, the philosophical perspective of

cooperative federalism, a 1legacy of the New Deal era,

applies to government control of business as well as to

revenue redistributive policies.

Elazer spoke of "the American partnership" in which the
federal principle of the United States is the covenant of

uniting separate parties without merging them. He claimed

that the national and state governments are equal partners

in a system where "independent interdependence"

characterizes American federalism (1972, Preface, p. Vi).

David R. Berman agrees with Elazer’s view that the emphasis

since the 1930s has been placed on functions to be performed

on a partnership basis. More importantly, he says (1981, p.

29): "Congress rather than the Supreme Court has acted as

umpire of the federal system."

Cooperative federalism, then, is a normative political

philosophy qualified by necessary congressional adaptations

to socio-economic conditions of accelerated change

converging first on a New Deal congress and moving into the

future. It may be that cooperative federalism was actually

conceived by framers of the Constitution or in nineteenth

century idealism. It was championed by New Deal

intellectuals and policymakers impatient with an apparently

irresolvable problems inherent in a philosophy of dual

federalism. Historian Louis J.

Koenig says policymakers

found it "possible to consider federalism from another point
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f view"--one ironically cited by the Court decades earlier
1938, p. 755, n. 12 citing EX parte Mc Nejil, 13 wall; 80
.S. 236 at 240 [1871]):
Instead of regarding our two governmental
centers as independent agencies, each jealous of

any encroachment by the other, we may regard them

as mutually supplementary agencies, best

performing their tasks through coordinated effort.

In his treatise "Federal and State Cooperation Under
-he Constitution" Koenig 1lists several techniques of
federal-state coodination. Two techniques in particular
appear to be related to the language of Section 410: “the
conference,"” and "utilization of state administrative
agencies by the federal government". Those techniques,
described originally by Koenig, receive a brief discussion
below:

1. The Conference: Subsection 410(b) of the
Communications Act says that members of the FCC "may confer"
in order that the commission can "avail itself of such
cooperation, services, records, and facilities as may be
afforded by any State commission."”

Koenig says the New Deal era ushered in the method of
conferences between federal and state officials so that
there could be real coordination between the plans and
activities of the two spheres of government. He calls the
conference "an essential element of federal and state
cooperation" (p. 771). He cites the significance of

cooperative meetings on 1labor 1legislation as successful

examples of conferences which stimulated the states to
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reate laws supplementing federal legislation dealing with
arious problems. The conference method served to clarify
ssues and problems and "to harmonize different points of
'iew concerning the highly controversial subject of labor
.egislation.” The record shows that the conference method
jas only partially successful in resolving the tensions
irising from overlapping interests with regard to federal-
state telephone rate regulation.

2. Utilization of State Administrative Agencies by
the Federal Government: Subsection 410(a) says "[T]he
Commission may refer any matter arising in the
administration of this Act to a joint board to be composed
of a member, or of an equal number of members, as determined
by the Commission, from each of the States in which the wire
or radio communication affected by or involved in the
proceeding takes place or is proposed....The action of a
joint board shall have such force and effect and its
proceedings shall be conducted in such a manner as the
Commission shall by regulation prescribe....Joint Board
members shall receive such allowances for expenses as the
Commission shall provide.

A recognition of the constant interaction of
economic phenomena in the constitutionally
separated interstate and intrastate jurisdictions
reveals the inadequacy of exclusive state or
federal intervention and points to the
possibilities of 3joint or cooperative action.
Consequently, a technique of federal-state
cooperation has been applied, wherein the federal
government utilizes state administrative agencies,

by authorizing state commissions to administer
federal laws, not in a capacity of state officers
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and by virtue of the authority conferred upon them

by their respective state governments, but rather

in a federal capacity and by virtue of authority

conferred upon them by the federal government.

Hence they become its agents.

Koenig is correct when he says exclusive jurisdiction
was recognized to be an inadequate approach to regulation.
In his view cooperation among federal and state commissions
was "a mutual advantage to the federal and state
governments" (p. 775). One cannot dismiss the idea that
some scholars thought that state commissions ought to be
"divisional-subcommissions which would be subject to the
will of the national commissions" (Stehman, p. 257).
However, it is incorrect to infer that the state officers
were willing or able, in every case, to become agents of the
federal government. Louisjana suggests that (a) Congress
did not intend to make state commissions divisional
subcommissions of the FCC, and (b) state officials, however
willing they may be to cooperate, have not been willing to
become subordinated "agents" of the federal bureaucracy.

Although there are occasions when state personnel have
acted as deputized federal officials (as in the administra-
tion of public health programs, or criminal law enforcement)
state public utility commission officials were not ICC
deputies when they participated in the development of a
uniform system of accounts or in valuation studies of the
railroad and telephone industries. (See Chapter V.) Koenig

turns to the example of the Interstate Commerce Commission

using the state commissions in the discharge of their duties
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as "the most noteworthy success" of the federal-state effort

to regulate the "various phases of the railroad industry.

(As mentioned in Chapter II, Martin L. Lindahl wrote about

ICC-state commission cooperation as the topic of his 1933

University of Michigan doctoral dissertation.)

Koenig correctly points out that there were lingering
restrictions on the utilization of state administrative

facilities by the federal government (p. 783). Some state

constitutions during the New Deal era contained provisions
from the post-Civil War period of reconstruction which
forbade state officials from conjointly holding a state

office and an office of trust or profit under the United

States: "[N]o state, however willing its officials may be,

can embark on a project of legislative cooperation with the

national government, unless constitutionally it is equipped

to cooperate" (p. 784).

Section 410 was written with other limitations in mind.

Appointees to federal-state Jjoint boards were to "be

nominated by the State commission of the State" (sec.

410[a]). In instances where states did not use the

commission approach to regulate intrastate telephone

service, "the Governor if there is no State commission"

could nominate a member to a joint board when the federal

agency requested participation.

Koenig was enthusiastic about the prospects of

cooperative federalism (p. 785):
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[Clooperative effort by our state and federal
governments, in its comparatively recent
application to social and economic problems,
promises to become an acceptable alternative to a
highly centralized government with the states as
merely passive units....[T]he federal government
may be able to realize its program of social and
economic legislation by gaining the assistance of
state administrative facilities and supervising
their activity so that they will be in harmony
with the federal program. By exercising their
respective powers concurrently, the two
governmental centers may increase the sum total of
legislative power applicable to a given
problem...which otherwise would require
constitutional amendment.

Jane Perry Clark devoted her entire text to federal-

state cooperation under the New Deal congress: The Rise of

a New Federalism (1938). Although Clark made no claim that

her book exhausted the subject of federal-state cooperation,
she commented on some of the most important forms of
cooperation found in legislation and administration and on
their constitutional position in the American scheme of
government. Of the several scholarly criticisms of her

work, most were enthusiastically favorable. G. V. Price,
reviewing Clark’s work for Social Science, said Clark dealt.
"with a new-old problem of American government," the
difficulty of the "conception of a divided sovereignty."
Price said she presented a fresh understanding by showing
how the two governments do actually work" and that what

Clark called "cooperative federalism" gave "a new conception

of government" describing "its unity and integration"™ (1939,

p. 282).

..T .
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Clark was concerned that the controversy over the
respective spheres of federal and state governments tended
to obscure other important issues of government in relation
to the economic life of the day. Clark thought the terms
"centralization" and "decentralization" were so general as
to be imprecise. She thought it was improper to equate
"state sovereignty" with "states’ rights" because the latter
had become the obstructionist’s theme which denied civil
rights to citizens or claim that the national government had
a role in the regulation of business and industry.
Furthermore, Clark said (p. 3):

The use of the word "government"...is in a

certain sense an over-simplification, for there is

a nexus of different governmental interests in

both the federal and state "governments" rather

than two unified and opposing units.

The noddles of the wise as well as the weak

have been sorely puzzled by the manner and form of

the respective spheres of federal and state

activity and of the relations between the two

governments.

Where there is a division of authority delineated by
' the Communications Act, there is also a nexus of different
interests where each government is charged to promote the
universal service principle (below, pp. 99-102). The
Louisiana case suggests that the "noddles of the wise" are
not unanimous in their perceptions of the proper role of
federal and state commissioners who are responsible for

meeting the 1implicit social goals addressed by the

Communications Act and state legislation.
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Clark commented on the importance of cooperation at a
time when the federal sphere of government took to itself
greater authority for the regulation of business activities
(p. 7):

Cooperation between the federal and state
governments is one solution of the difficulties
caused by governmental attempt to regulate the
centripetal forces of modern industrial life and
the centrifugal elements of state interest and
tradition.... Traditional...interests cannot be
swept away overnight. There is, nevertheless,
need for reconciliation of those who are
bewildered by the chaos of...separate governments
and administrations acting in similar fields of
control and of those who, on the other hand, fear
centralization of either authority and
administation or both. Cooperation between the
federal and state governments offers means for
determination of how far uniformity ... may exist
side by side with opportunities for
experimentation by and within the states.

The Communications Act harnessed the aggregate
resources of federal and state regulators in order to
promote telephone service and to supervise the development
of the telephone industry in a nation where lawmakers
continued to appreciate the importance of inherent
geopolitical differences. Section 410 speaks to the fact
that lawmakers recognized that a nexus of inter-
jurisdictional interests requires federal and state agencies
to coordinate practices.

The Supreme Court and the Preemption Doctrine

Clark and Koenig were Columbia University scholars who
followed closely the attitudes of the New Deal Congress, the
executive branch, and the changing character of Supreme

Court decisions. Koenig describes why the New Deal
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legislators may have found the idea of "cooperative
federalism" attractive (1938; p. 772)

A recognition of the constant interaction of
economic phenomena 1in the constitutionally
separated interstate and intrastate jurisdictions
reveals the inadequacy of exclusive state or
federal intervention and points to the
possibilities of joint or cooperative action.

Koenig outlines three types of problems individual
states, acting in their separate capacities, encountered as
the nation grew and the economy became more intricately
integratéd: (a) problems that were national in scope but
where action was denied the national government by judicial
intepretation of the Constitution; (b) problems of a
regional character; and (c) problems associated with
noncontiguous states which competed among themselves in the
production and distribution of agricultural and industrial
commodities (p. 753). Problems such as these were rife at
the beginning of the period identified as germane to this
study.

Federal court decisions influenced the choice of
statutory language adopted by the New Deal era cCongress.
Commenting on the period, Koenig says a vacillatory Supreme
Court invalidated important social and economic legislation
by restraining Congress and the president on the basis that
"powers conferred upon the federal government are definitely
limited"--a premise of dual federalism. (p. 754).

Constitutional scholar Raoul Berger (1987) celebrated

the Bicentennial Era of the United States Constitution by
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revisiting the views of the nation’s founding fathers and
juxtaposing those to decisions of the Supreme Court. Berger
says the concept of federalism is destined to be a lingering
debate among scholarly "revisionists" and members of the
federal judiciary. Among the questions repeated across the
two-hundred year history of the United States is the one
which asks if the purpose of the framers was to establish
"national supremacy" or "dual sovereignty." When Berger
discusses the Supreme Court’s record in the first half of
the twentieth century, he agrees with one of the period’s
most noted legal historians, Edward S. Corwin. 1In Corwin’s
view, the Supreme court’s interpretations of the allocation
of power under "federalism" were "shot through with
inconsistency, because of competing doctrines at hand which
enable the court to go in either direction--to a
constitutional "no-man’s land" (cited in Berger, p. 4).

Legal scholar Philip B. Kurland (1958) said the states
were to first assertively seek congressional legislation if
they hoped to reserve a measure of regulatory autonomy
because it was at risk if 1left solely to federal court
interpretations of the commerce clause. According to
Kurland, the Supreme Court tended to retain for itself the
power to allocate authority between the states and the
federal government in matters of commerce, relying on
"shadowy principles" when it determined whether state

regulation does or does not "unduly" burden interstate
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commerce. He cites Associate Justice Stone (in Healy v.
Ratta, 292 U.S. 263, 270 [1934]; at p. 293):

Due regard for the rightful independence of
state governments, which should actuate federal
courts, requires that they scrupulously confine
their own jurisdiction to the precise limits which
the statute has defined.

Reflecting on the way in which federal 1legislation
delegates power between the national and state governments
in the New Deal era, Kurland said: "Congress has learned
how to implement its views on this subject by legislation"
(p- 290). In Kurland’s view, the New Deal members of the
federal legislature recognized that the courts complicated
the process of curbing the private power of big business.
"Congress is the better forum for determination of the
propriety of state regulation of interstate commerce" (pp.
290-291).

The F £ tri

Writing an analysis of the Supreme Court decisions
under Chief Justice Warren J. Burger, Elaine M. Martin
(1985, p. 1234) offers a concise definition of the
"preemption doctrine:"

[Flederal law can preclude the operation of
contrary state 1law....Preemption can occur
whenever a state attempts to regulate in an area
where the federal government has the power to act.
Although Associate Justice Brennan delivered the

majority opinion for the Court in Louisiana, two of the many

qualifying attributes of preemption Martin offers give a
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greater meaning to the distinctions considered in that

decision (pp. 1236-1237):

1. Conflict preemption [arises] when a
state law, although not in actual
conflict with the federal law, poses "an
obstacle to the accomplishment and
execution of the full purposes and
objectives of Congress." In such cases
the court must interpret the federal
statute to ascertain its objectives and
then determine whether the conflict
preemption allows the court the
discretion to determine initially what
the federal objectives are and then
whether the state law poses an obstacle
to those objectives.

2. Occupation of the field preemption
results when the Court concludes that by
passing a federal regulation, Congress
implicitly intended to preclude the
state regulation 1in the same
area....[T]lhe Court requires that this
intent be "clear and manifest" [p. 1236
at n. 20 cites Rice v. Santa Fe Elevator
corp., 331 U.S. 218 at 230 (1947)].
This insistence offsets the
comprehensive effect of the occupation
of the field preemption.

Occupation of the field preemption is
the most comprehensive type of
preemption because a state law can be
preempted although it does not actually
conflict with a federal law in any way
[n. 23].

Changes in telecommunications technology and public
policy issues have caused the Court to respond to questions
of federal preemption of state authority somewhat
differently across time. Jeffrey A. Robinson (1983) and
Richard McKenna (1985) comment on the federal-state
jurisdictional relationship set forth in the Communications

Act. In an article antedating the Court’s Louisiana
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decision, McKenna, a corporate communications attorney,
argued persuasively in support of the FCC’s preemptive
claims asserting that states’ rate-making procedures must
yield when they conflict with those of the federal agency.
McKenna’s article is a comprehensive summary of views held
by others who have been prepared to accept the federal
agency’s preemption of the states’ rate-making authority.

McKenna said: "Federal regulations consistent with
Congressional intent have no 1less preemptive effect than
federal statutes. The court’s inquiry must consider the
relationship between state and federal laws as they are
interpreted and applied, not merely as they are written"
(p. 7, n. 8 citing Jones v. Rath Packing Co., 430 U.S. 519,
526 [1977], reh’q denied, 431 U.S. 925 [1977]). He added a
caveat to his point of view by saying the federal agency
ought to establish "a plausible case that preemptive action
is necessary for the implementation of congressional
objectives" (p. 62). In McKenna’s view, the FCC would be
upheld when it claimed the right to preempt certain the
states independently determined formulas for calculating
depreciation for rates within their Jjurisdictions.
According to Louisiana, the FCC and McKenna misjudged the
intent of the Communications Act in this instance. (McKenna
reflects upon the preemption doctrine in the aftermath of
the Louisiana opinion in a second article, written in 1987.)

Robinson, an editor of the Brigham Young University Law
Review deferred to the traditional rate-making role the
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states have tenaciously held to. He said the separations
procedures which were the classic practices which permitted
a division of revenues between interstate and intrastate
jurisdictions had permitted the industry, through state rate
regulation, to promote subscription to basic telephone
service (p. 379). In Robinson’s view, "Allocation of
authority within the Jjurisdictional partnership was
delineated by an apparently bright line clearly granting the
FCC control over interstate traffic, while reserving to the
states rule-making authority for intrastate traffic" (p.
387). Robinson appreciated the overlapping effects of dual
regulation as he wrote: "There is no technological bright
line dividing the telephone network into separate
compartments at state boundaries....[I]nterstate calls have
historically accounted for only approximately three percent
of the total traffic transmitted over equipment shared by
intrastate and interstate callers" (p. 391).

In Robinson’s view, Congress should use more specific
language to clarify the states’ authority. He looked at the
trend of decisions from the Federal Circuit Courts, where
the FCC usually found juridic support for its preemptive
strikes against state rate-making interests. Referring to
other federal court decisions, Robinson says (pp. 396, 401
and 406):

The Act can be viewed as having permanently
fixed the allocation of jurisdiction in place as

it existed 1in 1934, reserving to states

jurisdiction over future develoments arguably

local in nature [at n. 122 citing North Carolina
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Utilities Commission I, 537 F.2d at 796-99

(Widener, J. dissenting)]. However, this view is
contrary to the court’s willingness to interpret
the Act as an expansive congressional mandate
which may, within 1limits, respond to new
developments in the telecommunications industry.

e o 0o 0o

As an absolute minimum, it is clear that the
Act was intended to prevent federal preemption of
intrastate rates on the ground that intrastate
rates discriminated against interstate users under
the Shreveport ruling....Congress intended to
grant state commissions the de facto authority
over local telephone service that the commissions
then enjoyed.

[B]y narrowly focusing on the insterstate/
intrastate dichotomy, attention is diverted from
the more fundamental question of which regulator
is in the better position to administer a
particular aspect of telecommunications policy, to
the unproductive inquiry of whether a service or
facility substanitally affects interstate
communications....Because of federal supremacy,
state jurisdiciton is likely to continue shrinking
as long as the states, the Commission, and the
courts continue to conceptualize state and federal
jurisdiction as two separate spheres of plenary
authority.

Robinson called upon Congress to write clearer language
delegating authority to the states for intrastate rate-
making practices. He said: "Federally centralized
policymaking on matters of national concern, accompanied by
substantial delegation of administrative authority to states
could provide a stable balance between the state interest in
responsiveness to local needs and the federal interest in
uniform policies uniformly administered" (p. 408). Mr.
Justice Brennan, in Louisiana, clarified congressional

intent with regard to the states’ rate-making authority,
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reminding the FCC that a federal agency may not confer power
upon itself. However, Robinson and McKenna were depending
on the trend of lower federal court decisions which had
consistently affirmed the FCC’s assertions of primacy in the
regulation of jointly-used telecommunications services and
facilities.

Colorado Public Service Commission Chairperson and
professor of economics Edyth S. Miller said Louisiana
"should be viewed from the perspective of a long line of FCC
preemption decisions and a previously almost unbroken series
of Jjudicial affirmations" beginning in the 1970s (1986, p.
15). Miller’s analysis of those lower court opinions was
similar to those cited by McKenna as he had attempted to
predict the outcome of the Louisiana decision before it was
rendered by Mr. Justice Brennan. She says the federal
courts consistently had confirmed the FCC in its preemptive
actions based upon one or both of the following rationales:
(1) a finding that the federal and state telecommunications
systems basically are inseparable (meaning the same systems
provide both inter- and intrastate services and therefore
should not be subject to incompatible treatments) and/or (2)
even where separability could be demonstrated, on the ground
that the action was necessary to advance a valid federal
goal (p. 16). Louisiana made it clear that where there is
separability, states have authority to determine how each
element of the intrastate revenue requirement will be

calculated. According to Miller, the FCC may not preempt






75

the states to further an ideological interpretation that the
industry must return to free markets. To do so, suggests
Miller, the restructured industry may take on the
characteristics it had at the turn of the century...ruthless
competition for market segments, predatory acquistition, or
a new configuration--a coordinated oligopoly exercising
private power as an unregulated monopoly.

Chapter IV introduces the public wutility paradignm,
principles, practices, social and economic goals, and people
related to regulation of the telephone industry during the
period under study. The Shreveport case mentioned by
Robinson will be discussed at much greater length in Chapter
V Dbecause it one of the most notable cases addressing
interjurisdictional <conflict associated with separate
federal and state rate-making practices. Evidence indicates

that Section 410’s origins can be traced to actions which

followed the Shreveport opinion.
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CHAPTER IV
REVIEW OF THE LITERATURE: THE PUBLIC UTILITY PARADIGM
AND REGULATION OF THE TELEPHONE INDUSTRY
Introduction

Ruthless competitive practices created a turn-of-the-
century marketplace where the public welcomed regulation in
order to bring about price stability and reliable telephone
service. By 1913, policymakers adopted a premise that the
"natural monopoly theory" applied to the telephone industry,
meaning that only one enterprise should be certified to
provide services for a given geographic market because
service delivery and expansion requires enormous financial
commitments. Natural monopoly theory is closely related to
a model of regulation known as the "public utility
paradigm." Many of the rules applicable to industries
providing essential services commonly referred to as public
utilities have origins in the early regulation of
transportation services and facilities, especially the
railroad industry.

Although the study focuses on the intergovernmental
relationship characterized by Section 410, this chapter
introduces principles, practices, social and economic goals,
and people related to regulation of the telephone industry

76
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during the period under study. Therefore, the following

subheadings attend to that purpose:

1. Imperfect Competition, the Natural Monopoly
Theory, and AT&T as a Parent Operating
Company

2. The Public Utility Paradigm, Costs and Prices
for an Integrated System, Elements of the
Revenue Requirement, and Separations

3. Social and Economic Goals of
Regulation, and Universal Service

4. Separations, and the Revenue Requirement

5. Public Utility Commissions, Their
National Organization and Its Membership

Imperfect Competition, Natural Monopoly Theory, and
AT&T as a Parent Holding Company

 ect it

The virtues of ideal competition rely on the conditions
presupposing that suppliers and consumers engaged in the
exchange of goods and services are so numerous that the
behavior of one supplier or one consumer cannot unbalance an
efficient and equitable balance of exchange for other
players who wish to enter or leave the marketplace. Perfect
competition assumes an optimal allocation of society’s
resources, Or a balance between supply and demand.
Circumstances which distort those conditions create varying
degrees of "imperfect competition". Imperfect competition
represents a departure from standards associated with the
perfectly competitive marketplace, or an imbalance between

supply and demand.






78

"Economic regulation of the telephone industry is a
response to imperfect, real-world conditions rather than the
workings of a perfectly competitive environment. (See Owen
and Braeutigam, The Regqulation Game, 1978, pp. 195-237.)
When distortion exists in the marketplace, it is common for
some participants to issue demands for relief from injury
created by the imbalance. In a range of possible behaviors
considered to be anomolies of the marketplace, monopoly
power represents an extreme distortion.

Extreme monopoly power may be said to exist only when a
single seller, or when a number of sellers, acting in unison
through formal or tacit agreement, control the entire supply
of a commodity or a service. The Annual Reports of the
Interstate Commerce Commission indicate that local exchange
operations were operated as monopoly enterprises by AT&T-
Bell companies or by other independently formed companies by
1913. J. Warren Stehman, professor of economics (1925),
indicated that AT&T controlled ninety percent of intrastate

and interstate toll message interconnections by 1918 (p.

240, n. 1). Government and industry collaboration
perpetuated monopoly control of local exchange and
interexchange sevices from 1913 to 1971. Today, local

exchanges continue to be regulated as if they were "natural
monopolies" although competition has been permitted in some

specialized submarkets.



79

Natural Monopoly Theory

Addressing Atlantic Monthly readers in 1913, AT&T’s
president, Theodore Vail, promoted the idea of integration
of the nationwide telephone network as a "natural monopoly"
(p. 318):

The public...has begun to appreciate and
believe that the telephone service is a ‘natural
monopoly’...that one telephone system is
sufficient, and more than one a nuisance....

In comments first submitted to the Senate Interstate
Commerce Committee investigating competition and monopoly in
American industry in 1940, economist Clair Wilcox expressed
the period’s political-economic thinking about industrial
concentration of economic power when he said, "There are but
a few areas in which it is clear that the public interest
can be better served by monopoly than by competition."
Wilcox named the telephone industry as one of them, adding
"the nature of the function performed is such as to demand
coordinated development under common control" (Investigation

o i wer, 76th Cong., 3d Sess.
Monograph No. 21, p. 15).

Wilcox identified several advantages of monopoly,
calling them the converse of the disadvantages of
competition in those fields where the most efficient scale
of operation can be attained only if a single firm is
permitted to produce the whole supply (p. 16):

Monopoly can avoid wasteful duplication of

production facilities. It can simplify and
standardize its products. It can minimize
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expenditure on advertising and salesmanship. It

can command essential information and cut the cost

of bargaining and negotiation. It need not shroud

its technology in secrecy; it. can apply the

discoveries resulting from research to the entire

output of a trade. The monopolist is under no
competitive pressure to give short measure or to
adulterate his goods. He is not driven to depress

the standards of 1labor. If he wishes, he can so

conduct his business as to serve the common

interest. But, in the absence of effective public
regulation, he is under no compulsion to do so.

Wilcox’s statements were an uneasy accommodation to the
status quo, not a defense of monopoly practices. Quite the
contrary; he was willing to condone monopoly only to the
extent that it came under the careful scrutiny and control
of government. Even 1in those instances, Wilcox said
monopoly control was 1likely to sacrifice progress to
stability, acquire extensive property holdings at an
excessive price, obstruct adaptation of economic change, and
to assume debts too high to remain an acceptable risk to
investors.

Wilcox claimed that an unregulated industry dominated
by one supplier posed an inevitable threat to the "existence
of free and representative government" (p. 18). Wilcox was
persuaded that concentrated economic power was the root of
concentrated political power, and would become "the death of
capitalism and the genesis of authoritarian government."
Wilcox said telephone industry performed most efficiently as

a single system with rates necessarily subject to public

control (p. 83).
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Wilcox 1looked at regulation of monopoly-like public
utility industries as a trade-off. He reasonsed, in those
situations where the society’s idealized marketplace fails,
government must control the monopoly enterprise so that
society will benefit rather than become endangered by its
corrupting influence on representative government.
Regulation was an alternative to other forms of control with
consequences potentially harmful to a technologically
integrated communications system: (a) antitrust action which
would break up the monopoly (eliminating its alleged
benefits) and (b) government ownership of the enterprise
(the antithesis of capitalism).
AT&T as a Parent Operating Company

In their classic text, The Holding Company, James
Bonbright and Gardner Means called AT&T a "parent operating
company" because it was both a holding and an operating
company" (1932, pp. 141-142). A holding company is
organized to buy and hold securities of subsidiary
corporations. AT&T became the archtype of a successful
parent company because it owned subsidiaries providing
research and development facilities, manufacture and leasing
of equipment, interstate transmission interconnection
services, and intrastate operating companies at the same
time it managed all the interrelated contracts among the
subsidiaries. The parent supplied specialized and expert

legal, engineering, accounting, purchasing services, and
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financial assistance to expand or streamline operations by
charging an annual fee from its subsidiaries. David
Lilienthal (1929) said holding companies such as AT&T were
"parents and proprietors,...managers...making decisions,
sharing responsibility, and in constant touch with the
properties which serve the public" (p. 408).

Bonbright and Means called AT&T "one great, independent
company [controlling] all but a small fraction of the entire
service throughout the United States" (p. 141). In their
view government should demonstrate concern for "the consumer
who has a special need for protection against the
unrestrained action of a public utility, since he and he
alone is at a disadvantage in the hands of an unregulated
monopoly" while the risks taken by AT&T’s investors ought to
be relegated to a lesser concern (p. 151).

The states were without power to require the parent
company to submit reliable information demonstrating the
actual costs of the equipment and services supplied and
rendered to its operating companies because AT&T operated as
a nationwide corporation. Historian Richard Hofstadter said
state governments, long the central agencies of political
action, were outdistanced by the business interests of the
large, nationwide holding companies because the courts had
ruled that they operated beyond the reach of state control.
If the states asked the federal government to intervene in

the investigations as a "last resource for the control of
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business,"” meant the states were also "ironically 1lending
support to another step in the destruction of that system of
local and decentralized values" in which they believed
(1955, p. 231). AT&T’s corporate structure created a
regulatory dilemma. The parent corporation refused to
cooperate with state commissioners who asked for validation
of the actual expenses associated with contracted services
listed as categorical costs by Bell operating companies.

Rate making, the essence of government regulation of
the telephone industry, 1is predicated on verifiable
information. Although state and federal courts denied
regulators access to records held by the parent company,
commissions were required to supply proof of expenses to
demonstrate the fairness of the rate schedules they approved
for exchange and interexchange services. State
commissioners complained openly of their inability to
regulate telephone rates effectively because the service
contracts were not open-market transactions; they were set
at costs determined by the parent and by demand of its
subsidiaries (Bonbright and Means, p. 143).

Therefore, Bonbright and Means issued the following
public policy proposal (p. 185):

[Alny holding company or service company
which performs services for an affiliated
operating company should be required to open its
books to the public service commission in order
that the commission may determine whether the
prices charged for the services exceed the

reasonable cost of rendering themn. It is not
enough, however, that the accounts be available to
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a commission. A further essential is that the

accounts be constructed in accordance with a

uniform system of accounting, which will make it

possible for a commission to allocate properly the
overhead costs of the holding company.

Until Congress passed more substantial legislation in
the 1930s, the state and the federal governments were
without power to verify the information reported by AT&T’s
operating subsidiaries as the agencies attempted to
determine a fair assemssment of the value of the assets or
the cost of doing business in their separate jurisdictions.

The Public Utility Paradigm, Costs and Prices
for an Integrated System
) bli il P 3

Public utility economics 1is a subspecialty of
"industrial economics"--itself related to microeconomic
theory describing competition as the optimal force of a
society whose destiny is controlled by its marketplace. Of
his specialty Martin E. Glaeser said the field of study
could be aptly identified as the investigation of "monopoly
economics" (1957, p. 404).

The public utility paradigm became an amendment to
neoclassical economic theory. It was designed to address
deviations occuring in the public utilities marketplace
where goods and services are deemed so vital to the
political-social goals of society that government intervenes

on behalf of its primary constituents--users of the

nationwide telephone system. The following comments are a
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=swaxmmary of the public utility paradigm (Fowler, M. S.,
Fx=a A prin. A. & Schlichting, J. D. [1986] pp. 151-152):
Under the public utility paradigm, it is
thought to be both more efficient and more fair

for government to grant an exclusive franchise to

one company than to let market forces reign.

[Tlhe public wutility paradigm strictly
controls entry and exit, closely regulates both

the prices and the conditions of service, and

imposes an obligation to serve all applicants

under reasonable conditions. The use of
governmentally granted market power to 1leverage
other markets is prevented by setting prices for
regulated services and by severely restricting the
utility’s participation in competitive markets.

Telecommunications services--both 1local and
long distance--traditionally have been included
among the core of industries falling within the
public utility paradigm.

As one contemporary industry economist succinctly puts

i = *'[T]he very nature of competition is for one company to
attempt -to take business from another" (Monson, C.S., 1989,
P - A 9). After the expiration of the early Bell patents, and
into the early twentieth century, competition in the
telephone industry was fierce.

Stehman’s text described the expansion and unification
o€ T he Bell System under the aegis of AT&T (pp. 77-164). He
MI1>eq admiration with reservation as he wrote of the early
twel'ltieth century competitive activities of the parent
SOSxXporation. Writing some sixty years later, Peter Temin

|NA  1ouis Glambos (1987) seemed to echo Stehman’s ambivalent
regard when they describe the emergence of AT&T’s Bell

Sys‘tem. There is general agreement that AT&T engaged in
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o> Xopolization of densely populated geographic markets by
4 &= = affiliated companies through consolidation of equity
Owﬂership, binding management contracts among operating
— «—> xxepanies, and other hostile competitive practices. In some
s« == =stances, communities served by independent exchange
— «—— T Ppanies were denied access to the developing AT&T-owned

i == —®— erexchange network.

The public utility paradigm with its formula for rate-
b<—m == €« regulation seemed to make accomodation to monopoly more
p== "R & table. The model rests on a general proposition that a
sA_xa<cyle entity, rather than multiple suppliers, provides
b= ®&— &= er service at 1lower costs. Accordingly, government
ac—=<cyxwva desces to monopoly when it issues the right to do

bra = i mess in a given market to one company, through an
e <= 1 usive franchise. The franchise prevents others from
COmMpPreting for a share of the same business in the market.

A company accepting the protection of a government
ExXramnchise in any given market as a public utility accepts an
°b1 i gation to provide reliable service and facilities to all
WNho wish to be served and who are able to pay a price which
wWila meet the legitimate costs and expenses of producing the

SexXr~rijces in exchange for enabling the investors in the
c<>“‘E>alny to earn a fair profit. Southwestern Bell
COrDoration's director of strategic marketing, Dennis L.
wei&man describes the model as a "regulatory contract,"

3<>ir1i1‘1g agents of government and industry as principals,
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w7 i Th a premise and a promise that all prospective customers
< 4 Thin a franchised service territory will be provided with
=n ¥= option for service at a "just and reasonable price"
C 2 <89, p. 17). Weisman says (pp 18, 19 citing Victor P.
= «—— A dberqg):

[T]lhe "regulatory contract" has historically
served as the means by which the risk of large up-
front capital outlays was shared between the
utility and its customers. The regulator acted as
an agent for the customer base (or principals) in
negotiating the terms of the contract with the
utility. In granting the utility the exclusive
franchise to serve, the '"regulatory contract"
virtually guaranteed a one-to-one mapping between
the option of use and the actual use of the
customer base. In the absence of the regulatory
contract, the utility would presumably have acted
as if it were a competitive firm and entered into
explicit legal contracts with customers desirous
of service.

The terms of the regulatory contract under the public

W A A Hity paradigm permit the companies bound by it to recover
the i x expenses, earn a fair return on their investment,
PXCo Ffiting from alleged efficiencies associated with
IO~ e@rnment sanctioned monopoly practices and sound
TManagenent.

A technologically integrated telephone network,
A<cessible to the public, operated by several companies,
Makes the process of setting prices for multiple service
c"“"tegories distributed among several jurisdictions extremely
c()"tlplex. According to the rules of a competitive

mal‘ketplace, the 1long-run average costs of producing
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= = XVices should determine the prices of the various
= «=X"Vices. Free marketeers hold the viewpoint that the cost
— = providing services must be the controlling factor in
p— «— tting prices--telephone rates should not be less that the
—a = -wx—ectly assignable operating costs in each of the telephone
== &« ®—Vice categories. If cost is the sole consideration, it
£ «— A lows that subscribers to the smallest telephone exchanges
weae—> m_= 1d have the highest rates because theory also holds that
1 o — cost of providing services decreases as the number of
uxr—= & s of service production increases (assuming there are no

c——» w¥m F>arable substitutes for the services provided).

In the period from 1913 to 1971, an opposite position
ixw = A waenced the way prices were differentiated. "Value of
S« X7 i ce" became the basis for justifying most of the pricing
de << i ssions during the period considered in this study. The
COTIC ept was related to a Court opinion which said prices
S\aghit to be tied to the public perception of the fair value
or T he service (in a railroad rate case, Smyth v. Ames, 169

U.s | 466, 42 L. Ed. 819 [1898]). The premise, as applied to
the telephone industry, meant that each additional
SWbbsscriber added to the network increased its value to other
s"""‘k>'~§<:ribers. Furthermore, it was used as the justification
Toxr pricing business services differently from those of
Tes= j gential customers within any given 1local exchange

Salay ing area.
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Regulatory officials must determine, by choice or
<2 i scretion, which practices and procedures will accomodate
P — ditically acceptable pricing formulas to be applied by
officials of the separate jurisdictions. In the period
«—— X osen for this study value of service was an idea that
wxwm «== =ant the price charged for providing service should be
j# == X luenced by the number of telephones any subscriber can
— «—» x2 tact through his own telephone without incurring a toll
— X = Irdgde. It was assumed that business subscribers placed a
m & <gIrer value on a larger pool of telephone subscribers than
r «= == 1 dential subscribers did because they stood to profit
f X <>xn telephone transactions. Message toll service was
Pe xceived to be a luxury for residential customers and a

necessity for business users.
The complementary assumptions associated with pricing
S e x~sices have been that local exchange service, especially
AMoOng residential and small business subscribers is
e 1 atively "price inelastic," meaning that those
S\ s=scribers, having no comparable substitutes for vital
SOmmunication, are less 1likely to disconnect from the
Network when prices for services increase. Use of toll
set‘\Iice, however, i,s assumed to be "price elastic," meaning
that use of message toll interconnections increases as
pl‘ices decrease, with commensurate expectations that use
drc"ps off as prices increase. Based on assumptions of price

elaS't:icit:y--inelast:icity, pricing under the public utility
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l;,za;radigm was influenced by costs of providing services to

<7 = Xious user categories as well as by the value-of-service

«— «—— Tcept.

Separations, and the Revenue Requirement
== = Foarations
J. R. Rose, professor of public utility economics,
mm —=m «3de a distinction between "cost of service" and "value of
= «— m—Vvice" when he discussed factors involved in pricing
A« < isions (1950, p. 252). Rose’s commentary helps us
wm x = <A erstand why federal and state officials engage in

™ &== x—<gaining under the provisions of the Communications Act

( E¥> - 253-255):

Factors other than size of an exchange
[number of subscribers] influence cost in exchange
areas. Variations are clearly due to location,
topography, density, and other environmental
features of the exchange. In addition, customers’
habits in using the service and type and age of
the plant must be considered.

There is a difference...between the cost of
operating an exchange and the cost of the local
exchange service--each exchange furnishes three
services: local, intrastate toll, interstate
toll. It is necessary to separate the cost of
these toll services to determine the cost of local
exchange service.

Toll services {are] treated separately from
the 1local exchange service for rate making
purposes. But the situation is one of 3joint
supply because it is cheaper to produce the toll
and local services together than separately....Any
method of allocating joint cost is inherently
arbitrary....The only valid test possible of any
method of apportioning joint costs is the
pragmatic one: What results does it produce?
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"Separations" describes a process developed to allocate
= x2< assign costs and prices associated with the integrated
= « twork between interstate message toll service (MTS)
«—— w—=m =tomers and intrastate toll and local exchange customers.
E=—-m——<n 1913 to 1971, state regulatory commissioners set rates
- == -Ang formulas designed to increase the number of
= w=_=m Foscribers to the telephone network while federal
— «——> wTamissioners have been interested in increasing the use and

e = B2 ancing the utility of interstate message toll services.
The separations process developed as a modification of
A=l o W — public utility paradigm. Accounting practices
A = = e 1xInining each element specific to the aggregated revenue
rr «<=<guairement entered into the formula apportioning revenues
aradaA costs between federal and state jurisdictions. They, in
Txaxr, were tied to engineering studies designed to "test"
EXre costs of providing local and long distance services, and
Tuarxrther refined to represent the revenues allocated for
intrastate and interstate business operations. Richard
Gabel's text presents an account of the political
SO niwvolutions of the process, with the claim that AT&T
manipulated it to maximize the parent company’s
profitability at the expense of the ratepayer. Gabel'’s
al"alysis of statistics supplied by the United States Census
But‘eau and by the FCC indicated the overwhelming number of
c°mpleted business and residential telephone calls were made

Within a local exchange service area. From 1913 to 1971
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4 xaxterstate toll calls comprised lesé than three percent of
4+— ¥» © aggregate number of nationwide interconnections.
Fuz‘themore, all interstate messages depended on the local
exchanges for end-point connections.

Gabel described several methods which were utilized to
=m J—> E>Ortion aggregate interstate and intrastate long distance
— «—== <> enues to support the high cost of providing 1local
= &« ®m—Vices because it was thought that toll connections were
= w m Fo>ported by capital investments made by 1local exchange
c «—— XM Pranies. Since 1971, federal policymakers have adopted
a xrm <>t her policy position. It is now held that competition in
A o B — interexchange service markets is desireable. Therefore,

mE=axay” of the intricacies of early separations formulas no
lorxrager apply. Nevertheless, the basic elements of the
& ~r enue requirement remain as essential to rate making today
as they did when the public utility paradigm dominated
PWU¥> 1 jc policy decisions associated with the telephone
inAustry.
El ements of the Revenue Requirement
As Nevada Public Service Commissioner Stephen Wiel
inag icates, utility companies have been rewarded for
inereasing sales (1989, p. 9). He notes that the basic
fo3'5"!l'|u1a of the regulatory compact which determines what
TAtes for services will be has changed little over the
Yeaxrs, wiel cites the Bluefield Water Works as the case

Which established that a commission could set any value on a
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a2t ility’s rate base, any depreciation schedule, and any
=swvathorized rate of return as long as the approved revenues
= —w—oduced a rate of return which was not confiscatory and
== B Jlowed the utility to maintain a credit standing sufficient
-— e attract capital allowing it to maintain and expand
— ervicé according to the demands of the market (262 U.

_ . 679, 692-93). Weil says (p. 12):

From the beginning of regulation, commissions
have recognized the right of utilities to recover
their operating costs through their utility
rates....

Over the years, regulators’ and the courts’
interest in rate making has focused on the proper
valuation of the utility’s property which is used
and useful in public service and on the rate of
return the utility should earn on this investment.

The "revenue requirement" represents the overall value
= = Tt he investment and the cost of providing services each
O mpany contributes to the nationwide publicly switched
Network. Under the public utility paradigm, the aggregated
r'©~renue requirement must equal the cost of providing service

fox local exchange and/or message toll service (MTS).
calculation of each element of the formula becomes a matter
o€ public policy review, subject to deliberations among
fe<ie1:al and state regulators and industry representatives.

Economists Paul Garfield and Wallace Lovejoy (1964) set

©WQt the basic elements of the revenue requirement. It is

the classic rate-base formula applied to the public utility

Paragigm (pp. 44-45):



94
RR=E+d+ T+ (V- D)R

Revenue requirement

Operating expenses
Depreciation expense

Taxes

Gross valuation of the property
serving the public

Accrued depreciation

Rate of return as a percentage
of investment

Rate base (net valuation)
Return amount, or earnings
allowed on the rate base

oo <'—JQ-B1§

(V-D)
(V-D)R

Every configuration of interjurisdictional separations
F» == =S required an allocation of costs which takes into account
t— X & revenue requirement formula. The statute now requires
X2« FCC to consult the states at any time the federal agency
mec> <A d fies rules which will substantially effect changes for
=8 o ¥ — intrastate allocation of costs. Thus, the adoption of
SwaXxo>=section 410(c) perpetuates and supports the federal-state
i-3l:'1":ergovernmental relationship. Whether under the public
A i 3 ity paradigm or under a scheme of regulated competition
inm ssubmarkets of the telephone industry, allocation of costs
|TA revenues to the interstate and intrastate markets alters
the prices established for each service category and
WA s=s+tomer classification. Federal and state officials have
SoSwaght to keep the prices paid for interstate or intrastate
Sexvice categories as low as possible, and have therefore
SOSwuaght revenue requirement allocative methodologies designed

O nmeet the goal of the lowest possible prices.
Garfield and Lovejoy pointed out that courts accepted

"Aifferential pricing" as a lawful and economically
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Adesirable form of "price discrimination" as far as regulated
public utilities are concerned (p. 135). Their classic text
= aYyYs that differential pricing involves (a) classifying
«——w2sStomers into groups; and (b) charging different prices to
< &=a <h group as long as the same schedule or schedule of rates
== m— <€ available to all customers in a group (p. 22). In the
x—«e=<gulation of the telephone industry, prices have been
#+ w = xXther classified by service categories, such as (a) local
= =< «<—hange service, (b) intrastate message toll service, and

(< D interstate message toll service.

Social and Economic Goals of Regqgulation, and
Universal Service

s i al : . ] ¢ lati
Regulation of the telephone industry seeks positive
OX¥> —j e&ctives which are modifications of a nationwide economic
arna social environment. Political scientist Kenneth J.
Me 5 er says regulation is a reflection of the values
<= mnierally held among members of a society. He points to
i-I“ls1zances when government is concerned with safety, health,
| A fairness among its constituents as "social" regulation.
Me i er says social regulation is 1likely to be forced on an
il"‘cil.lstry in response to nonindustry pressures, taking on the
Shayacteristics of "economic" regulation when public 1laws
ine luence the price, entry, exit and service of an industry

(Logs, p. 3).
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Economist Edward E. 2ajac 1lends support to Meier’s
pxremise (in Trebing (Ed.) 1981, pp. 94-108). Zajac says
wIhether the industry operates under the public utility
paradigm or a competitive industry model, "a comprehensive
<l «=scriptive theory of economic justice makes a policy
== Ier’s job especially difficult" (p. 107). He claims
= > c<liety, as a consequence of the democratic political
> X— ©cCess, regards telephone service as a fundamental
»® = g—oOnomic right" (p. 102):

The case for making telephone service an

economic right grows stronger as our economy grows

more complex and intertwined [because] families

are widely dispersed.

As convoluted as the process of goal setting may seem
co be, Katherine E. Sasseville, as Chairperson of the
M 3 xaxmiesota Public Service Commission, expresses the following
OW\a % 1 ook of it (in Trebing (Ed.) 1981, p. 115):

The process of redefining social goals and

modifying institutions that serve them is part of

the political genius of the American system and

goes on continuously in every aspect of our

economic, legal and social life as a nation.

In her view, proscriptive regulation disallows "the
S\aksidization of private interests by a captive public," but
prescriptive regulation upholds "the legitimacy of subsidies
fox social good, that is, when in their absence the public

health and safety would be endangered" (p. 116). Sasseville
Says ordinary people speak differently about "fairness" and

“j\lstice" than do neoclassical economists. In Sasseville’s

OPinion (p. 113):
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Human lives, the public safety, the national
security, and private property rights are what is
protected by the wuniversality of Dbasic

communications services. There is a social good
or benefit entailed therein which goes far beyond

the gquantifiable benefit to any given user

[emphasis added].

Meier agrees with Sasseville. He says political goals
are usually shaped by social goals (p. 6). George C. Eads
and Michael Fix (1984) view the relationship of social
goals to economic goals in a similar way. According to
them, economic regulation has used "differential pricing to
achieve universal access to telephone service--clearly a
social objective" (p. 12). In Meier’s view, economic
regulation is subordinate to social objectives which drive
the political reasoning affirming government intervention in
the affairs of an industry.

Schultz and Alexandroff argue that regulators must
balance the interests of the regulated firms and their
customers. They are often bipolar expressions of the public
interest: Rates and prices which are "just and reasonable"
must apply to the benefit of both parties (1985, p. 19). To
determine what is a fair rate of return on behalf of the
regulated firms, to achieve just and reasonable prices for
the customers of the firms, and to set appropriate standards
of service for all users of an interconnected telephone
nework, regulators must enter into "bargaining and
logrolling...to satisfy a sufficiently broad coalition of

affected parties" (p. 20). Economic regulation operates to
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ensure that the behavior of regulated firms is confined to a
restricted range of choices determined by statutes or rules
which the society deems to be socially acceptable (p. 5).

It is common for neoclassical economists to declare
that the concept of fairness includes a quantitative
attribute called "efficiency." For example, a proponent of
deregulation, Alfred Kahn, has said fairness occurs when
prices are just equal to marginal costs of producing goods
and/or services (1971, vol. 1, p. 56). In the instance when
the prices paid for a service equates the cost of producing
the service, the neoclassicist says efficiency, an economic
ideal, has been achieved. Efficiency is equated to a social

goal: All goods and services of society are allocated to

their optimal use. With circularity, equity-related goal
(fairness) dissolves into the economist’s ideal
(efficiency). The reasoning presupposes a perfectly

competitive environment, where nothing interferes to cause
deviations of performance, and where all producers and
consumers have full Kknowledge of and access to the
mechanisms of exchange in the marketplace.

Meier claims that economic efficiency is seldom
mentioned in the legislative history of statutes enabling
the formation of regulatory agencies (p. 6). He admits,
however, that early regulation was generally perceived to be
"economic" regulation. There is a consensus that the

economic goal associated with the regulation of the
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telephone industy is to maximize the use of the 1local
exchange and the message toll interconnection facilities in
such a way as to maintain the financial and technical
integrity of the subunits of the nationwide network grid.
The economic goal is coupled with a qualitative social goal
known as "universal service."

Uni 1 s .

In general, policymakers, academics, and members of the
industry refer to Section 1 of the Act as an enunciation of
a principle called "universal service." While
interpretations of this concept differ, most authorities
agree that these qualities apply to it: (a) access to
point-to—point interactive voice quality communications (b)
to all the people of the United States, (c) at reasonable
charges, (d) through a nation-wide interconnected network.
The concept has emerged as an expression of the public
interest. The House Committee on Energy and Commerce,
recommending legislation, reported a recommitment to those
attributes as the Act’s policy goal with regard to telephone
communications (Universal Telephone Service Preservation Act
of 1983, H.R. 4102, 98th Cong., 1lst Sess.; Report No. 98-
479).

The House Report indicated special concern for
maintaining low cost local telephone service in rural areas
(P. 20). The report said it was an appropriate role of a

federal-state joint board to apportion the cost of jointly
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used long-distance and local facilities in such a way as to
guarantee universal service "as a national goal" (p. 21).
The majority report offered the following conclusions (p.
50):

Our national commitment to universal
telephone service is no less important today than
it was 50 years ago when the Communications Act of
1934 was signed into law. This basic principle of
the Act has served the people of this nation well,
and has benefited all users of the public
communications networks--large and small, business
and residential, urban and rural alike. Universal
service has bonded our people and country
together, and has become an essential cornerstone
of commerce.

The cost of providing telephone service in
rural America is often substantially higher than
in other parts of the country. The low subscriber
density and small exchanges, among other factors,
have contributed to the high cost of telephone
service in rural areas. These higher costs have
been historically shared by all users of the
communications network to help keep service rates
in rural and other remote areas reasonable so all
parts of the country can communicate with each
other.

Mary D. Hall, writing as a member of the Washington
Utilities and Transportation Commission (1984), took
exception to the idea that universal service is a stated
policy goal. 1In her opinion, it is a symbolic rather than
an actual national policy goal in communication, defined as
"all society should have access to plain o0ld telephone
service (POTS) at reasonable charges. Alternatively it has
been defined as the penetration rate of POTS" (p. 88). She
posed a new definition of universal service, adapted to the

reintroduction of the competitive industry model and the
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integration of computer technology with telephony. She
defined universal service in the Information Age as the
following (p. 106):
[It is] a total communication system which
would permit flexible transmission and processing

of information to and from anywhere, and provide

information resources that will make available-

to all society - any amount or type of knowledge;

?z.information network system or something akin to

Hall’s views represent contemporary thinking of some
scholars, while the majority report quoted above represents
the views of others.

Martin T. Farris and Roy J. Sampson have called good
communications the "social overhead capital" of the United
States, meaning communications services are essential for
economic growth and development (1973, p. 3). In their
view, the telephone is so.much a part of the American way of
life, to do without it is "unthinkable;" The federal judge
who has exercised great influence on the interpretations of
the responsibilities of the telephone industry since the

divestiture of the associated Bell operating companies from

their parent organization, AT&T, Judge Harold Greene offered

his view of universal service (U.S. v. Western Electric

Co., Inc., and A.T.&T, et al., 583 F. Supp. 875, n. 123
[1984]:

...[T]elephone service is no longer a luxury,
but is an essential service not only for
conducting business but also as a 1link to the
world for the elderly, the poor, the ill, those
living in sparsely settled areas--in brief,
everyone [emphasis mine].
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Theodore N. Vail used the term "universal service" as a
corporate goal seeking "to secure a single, universal,
nation-wide system of communication and to eliminate direct
competition" (Glaeser, p. 109). In Glaeser’s view, Vail
achieved a monopolist’s intention behind a slogan calling
for wuniversal service by 1915 (p. 110): "One System, One
Policy, Universal Service." The presence of telephone
service seems somewhat unspectacular because it has been
generally available to several generations of Americans.

Assuredly, meaning of a concept which may have seemed
obvious when legislation was first written sometimes blurs
across time. Where the 1language of the Act is vaqgue,
Congress may have purposefully chosen the wording in such a
way as to permit flexible interpretation. In those
instances where Congress selects precise language, the
precision is 1likely to be sustained in subsequent judicial
interpretations. In the period from 1914 to 1971, most
policymakers seemed satisfied to promote maximum penetration
of POTS among American households, believing interactive
voice communication to be vital to economic development and
social cohesion.

Public Utility Commissions, Their Organization and

Its Membership

Justice Robert H. Jackson made the following

Observation in 1950 (Federal Power Commission v. East Ohio
Gas Company, 338 U.S. 464, 489, 94 L Ed. 268, 286):
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Long before the Federal Government could be
stirred to regqulate utilities, courageous states
took the initiative and almost the whole body of

utility practice has resulted from their
experience.

Public Utilit . s

The states were the first to legitimize special
administrative agencies to deal with issues of government
protected monopolies (McCraw, 1984). Legislation developed
from the conviction that government has a duty to protect
the public against private monopoly, especially in those
instances where government confirms the existence of a
monopoly by granting exclusive privilege to operate within a
given market area. The commissions carry out the broad
policies laid down by the legislative branch of government.
Their activities are subject to review by the courts to
protect, under terms of national and state constitutions,
the personal and property rights of individuals affected by
the agencies’ decisions. (For purposes of this study,
agencies empowered to regulate public-service monopolies are
referred to as public utility commissions (PUCs), public
service commissions (PSCs), regulatory commissions, and/or
commissions interchangeably.)

The national government created the Interstate Commerce
Commission in 1887 to deal with the problem of private
monopoly power exercised by railroad companies (24 Stat.
379. c. 104; 1ICC). In part, the ICC was formed as a

congressional response to a Supreme Court decision which
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nullified efforts states had made to regulate the railroads

(Wabash, St. Louis & Pacific Ry Co. v. Illinois, 118 U.S.

557, 7 S. Ct 4, 30 L. Ed. 244 (1886)). The Court said (30
L. Ed. 244 at 249):

It cannot be too strongly insisted upon, that
the right of continuous transportation from one
end of the country to the other is essential in
the modern times to that freedom of commerce from
the restraints which the States might choose to
impose upon it, that the commerce clause was
intended to secure. This clause, giving to
Congress the power to regulate commerce among the
States, and with foreign nations, as this court
has said before, was among the most important of
the subjects which prompted the formation of the
Constitution....And it would be a very feeble and
almost useless provision, but poorly adapted to
secure the entire freedom of commerce among the
States which was deemed essential to a more
perfect union by the framers of the Constitution,
if, at every stage of the transportation of goods
and chattels through the country, the State within
whose limits a part of this transportation must be
done could impose regulations concerning the
price, compensation, or taxation, or any othr
restrictive regulation interfering with and
seriously embarrassing this commerce.

The Mann-Elkins Act of 1910 (36 Stat. 544) authorized
the ICC to regulate telegraph, telephone and cable company
rates under the Interstate Commerce Act. The ICC’s
authority in those matters was reiterated in the
Transporation Act of 1920 (41 Stat. 474; the Esch-Cummins
Act). The Willis-Graham Act of 1921 (42 Stat. 27)
authorized the ICC to approve consolidations and mergers of
the telephone and telegraph companies when they were found

to be in the public interest.
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Although Congress delegated federal authority over
interstate telephone services to the ICC in 1910, that
agency, preoccupied with the complexities of railroad and
telegraph regulation, maintained passive interest in the
developing telephone industry on the premise that interstate
telephone traffic was proportionately insignificant by
comparison to intrastate promotion and use of the
technology. The ICC played a minimal role in the regulation
of the telephone industry before 1934, when Congress
transferred its authority to the Federal Communications
Commission with stipulations reserving certain powers to
state governments.

According to Paul Rodgers the Communications Act of
1934 consolidated the ICC’s authority over telephone and
telegraph companies, the Federal Radio Commission’s
authority over braodcasting, and the Postmaster General’s
authority with respect to telegraph operations. (Rodgers is
the general counsel for the National Association of
Regulatory Utility Commissioners--the NARUC). The FCC’s
regulatory authority over telephone and telegraph companies
was significantly increased beyond the 1ICC’s earlier
authorization. Rodgers said (1978, p. 28):

As advocated by the NARUC, the Act expressly

negated the application of the sn:gygpg:;_ngg;;;ng

and preserved State jurisdiction over intrastate
calls and 1local exchange calls....[47 U.S.C.,
Secs. 152(b), 214(a)(1-3), and 221(b)] The Act
also authorized the use of State joint boards and
Federal-State cooperation [47 U.S.C., Sec. 410].
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States with powerful railroad commissions were the
first to adopt statutory provisions reassigning what had
been telephone regultion by 1local municipalities to the
inclusive authority of state public service commissions (New
York in 1905; Wisconsin in 1907). According to government
scholar Finla Crawford, forty-seven of forty-eight states
extended general powers of supervision over utilities by
1931. (Transmission of electricity and telephone were not
under control of commissions in Delaware, Florida, Iowa,
Kentucky, Minnesota, Mississippi, South Dakota and Texas.
Iowa and Texas commissions claimed Jjurisdiction over
transmission lines outside cities; Crawford, 1931, pp. 423-
424.) In general, public utility/service commissions have
been empowered by their state legislatures to establish
price and performance standards for firms in industries
assigned to their supervision. |

Each subscriber to the nationwide telephone network has
dual citizenship: The consumer is an intrastate constituent
and also a 1likely interstate constituent. This situation
gives Congress further reason to require the representatives
of the two tiers of government to negotiate the terms which
will influence the prices for consumers using the network
for each type of service category. Because each member of
Congress is elected by intrastate constitutents, members of
the House of Representatives and the Senate can be expected
to be concerned about the results of the federal agency’s

actions have on local telephone communications.
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Thomas M. Cooley was the ICC’s first chairman in 1887.
He had been a Michigan Supreme Court justice prior to his
federal appointment. Although Cooley believed that the U.S.
Constitution restricted the power of the states to exercise
power over commerce, he appreciated the states’ roles as
partners in pragmatic regulation of the nationwide railroad
industry. After all, regulation of the railroad industry,
whether by weak or strong independent commission, had begun
in the individual states. Cooley urged officials of the
state railroad commissions to pool their knowledge and
expertise in a coordinated, cooperative effort to promote
the welfare of the the public and to countervail the abusive
private power of business combines who collaborated to
control distribution and prices for railroad traffic in the
United States.

With Cooley’s encourgagement, The National Association
of Railway Commissioners, (now commonly called NARUC) was
formed in Washington in 1889. Cooley readily recognized a
division of commerce power between the federal government
and (1889 Proceedings, p. 1):

...We are all engaged in kindred work...in a
large degree in the same work. You have your
respective spheres of action, limited in territory
and by legislation, and we have ours which is
intended to be...distinct and separate....[T]he
Railroad System...is an illustration of unity in

diversity such as it would be difficult to find
elsewhere in the world....
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He also recognized that the states had been engaged in
the practical effort of regulating the railroad industry far
longer than the federal government (p. 2):

Many of you have been in this work very much
longer than we have....[We, of the ICC, are...

ready and willing to cooperate in your

conference...our attitude on the whole will be

that of learners rather than participants.

George M. Crocker, of Massachusetts, addressed Chairman
Cooley, saying (p. 61):

...[T]he subject as I understand it...is...to

see what what can be done...to secure greater

harmony in the 1laws of the respective States

compared with each other...[and...to harmonize the

laws of the States with the provisions of the

Interstate Commerce Act and the work of your

Commission.

Cooley presided at the fledgling association’s meetings
from 1889 to 1891. State commission officials have been
NARUC’s chairpersons and presidents since then. ICC members
served as either secretary or assistant secretary on NARUC’s
executive board until 1922, when each executive officer has
been a member of a state commission. The name of the
organization was revised to be more inclusive of its actual
membership, the "National Association of Railway and
Utilities Commissioners" (in 1917); since 1967, it has been
the "National Association of Regulatory Utility
Commissioners."

NARUC was organized to become a cooperative association
of federal and state regulators where they could meet and

exchange ideas and information which would lead to the more

efficient regulation of railroads and public utilities
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industries. Within the committee structure of the
association, NARUC’s cooperative endeavors have been
voluntary and informal. The Association has been called a
collective organization of state agencies, but its
membership has always included federal regulatory officials.

The active membership of NARUC includes only the
members and one chief counsel or attorney of each of the
federal and state agencies (commissions or boards) who by
law exercise regulatory control in matters of railroads,
other carriers and public utilities. Associate, non-voting,
membership is extended to all staff persons employed by
member agencies of NARUC. (The organization extends an
invitation to attend each annual convention to state
commission members who have retired, and personnel from
Canadian commissions with duties similar to United States
countérparts.)

The sheer weight of voting power of its active members,
however, recommends that NARUC’s resolutions and political
activities are more representative of the attitudes of the
members of state agencies than those of the federal
government. Therefore, an assessment of the federal-state
intergovernmental relationship which is predicated on an
evaluation of the transcripts of NARUC’s Annual Proceedings
must admit a bias formed from information weighted by the

interests of the several states commissions.
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CHAPTER V
FEDERAL~-STATE COOPERATION
FROM RAILROADS TO TELEPHONES (1889-1913)
Introduction and Summary
Introduction

This chapter begins to identify circumstances which
contributed to the development of the statutory provisions
of Section 410. The chapter’s narrative extends from
NARUC’s first convention in 1889 to its twenty-fifth annual
meeting in 1913. Federal and state legislatures delegated
commerce power to independent regulatory commissions for the
purpose of exercising government control for railroad
transit. Railroad commissioners attended annual meetings to
discuss common problems encountered by officials of each
jurisdiction as they attempted to exercise regulatory
authority within the framework of Constitutional and
Congressional requirements.

Primary evidence has been drawn from NARUC’s Annual
Proceedings. They were published as verbatim records of the
discussions and debates, committee reports, resolutions, and
special addresses conducted and/or presented at each yearly

meeting. Where appropriate, collateral evidence comes from
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the text of Supreme court opinions and commentaries of
scholars who were contemporaries of the period.
Summary

The chapter summarizes objectives from the nineteenth
century that were commonly held by state and federal members
of NARUC to affect their behavior for several decades of the
twentieth century. The record indicates the early
commitments to dual regulation held by federal and state
regulators illustrates the sort of questions which would be
applied first to regulation of the railroads, and then to
regulation of the telephone industry, differentiates between
the salient issues addressed by Supreme Court Associate
Justice Charles Evans Hughes in the Minnesota Rate Cases and
the Shreveport Case, discusses the immediate response of
members of NARUC to Shreveport, introduces the early
assessment by commissioners who recognized that the informal
cooperative arrangements between the state and federal
regulators were inadequate to address the increasing
interjurisdictional rate-making complexities, and summarizes
the status of early telephone regulation by federal and
state commissions. In its presentation of initial commerce
power questions related to dual regulation, cited testimony
reveals the depth of the impassioned sentiment shared by
federal and state commissioners who were recurrently
reminded that their developing intergovernmental
relationship was an unique and important experiment in

pragmatic constitutional federalism in the United States.
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Until 1913, few state commissions were empowered with
rate regulation for companies representing the telephone
monopolies. Interstate telephone rates received nominal
congressional attention until the first great World War
ended. The chapter gives a background for the issues of
commerce power and dual regulation as a prelude to the
requests from federal and state commissioners who recognized
a need for a formal joint board mechanism which would reduce
the likelihood of interjurisdictional conflict arising from
dual regulation of the railroad industry. That mechanism
would be a model to be imitated when Congress wrote Sub-
sections 410(a) and 410(b) of the Communications Act of
1934.

ICC and state commissioners who approved or disapproved
of rate schedules for interstate and intrastate rail traffic
worked to achieve interjurisdictional rate-making harmony
through the informal auspices of the NARUC. Regulation of
railroad rates had been challenged for more than thirty
years. Associate Justice Charles Evans Hughes delivered two
significant opinions in 1913 for the Minnesota Rate Cases
and the Shreveport Cases. Minnesota upheld state rate-
making prerogatives indicating they depended upon
Congressional discretionary delegation of commerce power to
the states. Hughes’ Shreveport decision precipitated a
crisis in the status quo of informal interjurisdictional
rate—making cooperation when he made it clear that no unjust

de facto discrimination against interstate commerce would be
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tolerated by the Court whether or not it was predicated on a
schedule of reasonable or unreasonable intrastate rates.

The Shreveport decision made it apparent that informal
annual meetings of NARUC provided worthwhile but insuf-
ficient opportunities for intergovernmental reconciliation
of intrastate and interstate rate-making issues. Shreveport
became a reason why federal and state commissioners lobbied
for legislative approval for formal cooperative proceedings
at a time when they were delegated certain obligations
associtated with the regulation of telephone monopolies as
well as the railroad industry. Proofs of the summary appear

in chapter subsections which proceed as follows:

1. Goals of Early Federal-State
Cooperation

2. Early Cooperative Projects

3. The Supreme Court: Relating
Commerce Power to Dual
Regulation

4. Charles Evans Hughes and the
Minnesota Rate Cases

5. Shreveport: A Crisis for

Intergovernmental Harmony

6. ICC-NARUC Responses ¢to
Shreveport

7. Regulation of Telephone
Companies by Federal and

State Commissions

8. Joint Boards: Preliminary
Commentary
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Goals of Early Federal-State Cooperation

The small number of officials who formed the early
National Association of Railway Commissioners (NARUC) held
offices by virtue of various state and federal statutes.
The commissioners recognized that their organization could
influence the direction of 1legislation. Several state
railroad commissions "heartily approved" of the suggestion
for a general meeting at the invitation of the ICC’s first
chairman, Thomas M. Cooley of Michigan. Cooley listed

"Railway Legislation, how to obtain harmony in" as a

foremost item to be "properly considered" (1889 Proceedings,
p. V.). George G. Crocker, of Massachusetts, appointed

chairman of the Committee on Railway Legislation spoke about
the status of railroad law in his state (1889 Proceedings,
p. 61):

It is certain that as far as the State of

Massachusetts is concerned, the laws there could

be very much simplified and improved. They have

been the result of a growth year after year, with

a patch here and a bump there, and it is often

difficult even for the wisest lawyers to avoid

being misled by some of the details of the
operation.

The early rules of commercial conduct prescribed by the
states were 1little more than declarations of broad
principles. As such, they were imperfect guides for more
specific rule-making. The tasks of perfecting each states’
code of public interest laws to meet the demands of its

different localities, and of securing federal legislation

delegating workable rate-making authority to federal and
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state officials were important goals of regulatory
officials.
They adopted a resolution on the topic at their third

convention (1891 Proceedings, p. 125):

RESOLVED, That uniformity 1is desirable in

Congressional and state legislation on the subject

of rates, to the end that public regulation of

rates may be practically reached by the active co-

ope;at}on between State and Interstate

Commissions.

Work engaged in by railway commissioners pertained to a
field of activity upon which federal legislation had only
recently been adopted. Prior to 1887 Congress had made no
comprehensive effort to regulate commerce among the several
States. 1Its plenary constitutional power in this direction
had never been exerted, and consequently never tested. The
Interstate Commerce Act of 1887 inaugurated a fledgling
federal scheme to regulate commerce in the United States

South Carolina Commissioner M. L. Bonham described the
classic problem of the day. Some railway lines regulated by
his commission meandered a few miles into North Carolina to
return to South Carolina, while another entered the State of
Georgia to return again. A third line ran directly through
the heart of the state. State courts said those who exited
and reentered the state carried interstate traffic (1889
Proceedings, pp. 62, 63). Said Bonham:

...[B]Joth Interstate 1law and our State
railroad laws should be more definite as to what
is Interstate Commerce and what is State Commerce.
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In later years, similar frustration would be expressed
by subsequent generations of commissioners about commerce
matters relating to a variety of transit, energy, and
communication industries.

Common law recognized that the means of public
transportation sustained peculiar and distinct relation to
social order, thereby requiring its nature and uses to be
clearly separated from other forms of private enterprise.
The application of steam power to drive locomotives made it
possible for rail transportation to develop with such rapid
expansion in the last half of the nineteenth century that
its rights and obligations to the general public were
uncertain. If rail transportation accelerated the
development of intrastate commerce, it had a revolutionary
effect on the conduct of business, social relations, and the
economic development of the entire nation in the post-Civil
War era.

Reflecting on the significance of the railroads, ICC
Chairman Martin Knapp advocated further public policy
inquiry into the integration of the affairs of the railroads

and the affairs of the nation (1899 Proceedings, p. 67):

The railroad of to-day ([sic] is not only the
chief instrument by which land commerce is carred
on, but its influence is so powerful and its
relation to every phase of activity so intimate
and vital that its true place within the sphere of
government control presents an inquiry of the
gravest import.

The railroad companies exercised multiple abuses

against shippers which the states had been powerless to
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correct because of lax and inefficient provisions of 1local
statutes under which carriers were organized. Railway
commissioners, whether elected or appointed federal and
state officials, wanted to substitute social and economic
justice for abusive competitive practices engaged in by the
railroad (and later telephone companies) in markets served
by them. In doing so, they addressed fundamental questions
which would challenge the resources made available to the
federal and state commissions, and would test the bonds of
interjurisdictional statesmanship in the twentieth century:
1. How to secure the most efficient and most
equitable service at the 1lowest
reasonable cost from carriers?
2. How to promote the development and increase
the usefulness of common carriers while
preventing their abuse of concentrated
economic power?
3. How to combine the facilities of the various
companies into a unified grid without
incurring the risk that public rights
would be impaired or public welfare

imperiled?

4. How to harmonize conflicting interests of
such vast proportions and place?

5. How to provide equal advantage and protection

to the carriers and the users of a nationwide
railway system?

The railroad and telephone industries were constructed
and operated on the theory that they were public
enterprises. In his discourse on the administation of
railway law, Knapp continued (p. 67):

It is quite plainly perceived that the great

business of public carriage is a function of
government which, for reasons of expediency, is
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not performed by direct agency, but delegated
mainly to corporations created for that purpose.
The belief that those who are entrusted with the
performance of this function are rightfully
subject to public control is now so general as to
have almost the force of political axiom. The
right to just and impartial treatment in all that
pertains to public transportation is seen to be an
inherent and inalienable right, the very essence
of which is equality. The injustice and disaster
which attend the deprivation of that right are
always obvious, and often alarming. The
opportunities for abuse are so manifold, and the
evils resulting from excessive construction,
reckless financiering, dishonest management, and
the unrestrained competition of rival lines are so
widespread and startling that the best efforts of
legislation are needful to protect the public in
the equal enjoyment of an indispensable service.
So laws have been passed in most of the States and
by the National Government for the regulation of
railway carriers, and most of the members of this
convention are charged with the duty of
administering and enforcing those laws"™ [emphasis
mine].

Who among federal and state officials would be vested
with rate-making power? The question was the crux of the
nationwide political problem raised before state and federal
courts time and time again, pressing the dictum that state
commerce power was made subservient to the 1legislative
determination of Congress. In respect to the focus on rate
schedules, regulation of the telephone industry shares
common ground with economic regulation of the railroad
industry. The record shows one political attitude held by
state officials has endured across time: If dual regulation
is to survive as a practical representation of the
intergovernmental scheme of the United States, then states

must retain rate-making prerogatives in those markets where
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there are high entry barriers restricting access to multiple
suppliers of vital services.

Although the Texas legislature was among the 1last to
assign telephone rate supervision to a statewide regulatory
agency, Texas Railroad Commissioner Allison Mayfield’s
perception about his functional role as a regulator could be
applied to state officials who regulated the telephone
industry in later years. Mayfield said (1899 Annual.
Proceedings, (p. 146):

As I understand it, the railroad problem--
from the standpoint at least on which I am called
upon to consider and treat it--involves the
question of...rates. Eliminate that question and
the business in which I am engaged, my occupation,
is gone [emphasis mine].

Early Cooperative Projects

Development of uniform procedures was the goal of the
earlies federal-state cooperative projects. They were
organized to gather information which could be used for
complementary market-by-market comparisons of railroad
operatons by state and federal regulatory officials. Rate
regulation begins with assessing the information submitted
by each firm and arriving at an appraisal of the value of
the investment in plant, facilities and equipment (the
"valuation" process), correlated to an audit of overall
annual expenses associated with the operation of the
business. Ideally, the statistics gathered become a source

for comparing and contrasting the reports filed by public

service operating companies doing business in comparable
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markets for the industry. Statistics also facilitate the
analysis, on a case-by-case basis, of the econonic
efficiency and performance of each company filing a schedule
of rates to meet its proposed revenue requirment.

State officials appreciated the importance of general
uniform standards for financial accounting, but contended
that rate analysis must take into account variations which
are specific to local factors which alter the comparables
for multiple markets in the several states. For example,
the geography, climate, and distribution of population have
been geopolitical considerations which convince state
officials of the necessity of assigning a range of telephone
service categories to properly reflect the 1local demand.
Therefore, the movement toward nationwide regulatory
uniformity in the rail and telephone industries required
some flexibility to experiment with valuation and/or rate-
making methodologies to satisfy the demands of the 1local
markets within each state’s jurisdiction.

In the period from 1889 to 1913, officials of the
federal and state agencies used the auspices of NARUC to
negotiate settlement of their disagreements by using
informal mechanisms: Jjoint committees or joint conferences
of state and/or state and federal commissioners. Certain
uniform accounting procedures were adopted by the various
states and the ICC. They facilitated the application of a
standard revenue requirement formula. As Jane Perry Clark

noted (1938, p. 18):
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...For many years joint action was grounded

in no recognized legal status and was largely

dependent on good will, but it served to bring

about coordination in the important fact-gathering

and statistical work of federal and state

commissions and to secure uniformity in accounting

and reporting by transportation agencies to both

sets of commissions [emphasis mine].

The ICC approved the first Uniform System of Accounts
(USOA) to be applied to railrod and telephone industries in
1913 (27th ICC Ann. Rep.). Lindahl attributes the success
of the task to an "impartial and scientific spirit" which
prevailed because the state and federal interests were not
in serious conflict (1935, p. 343). It served as the first
major cooperative venture (regulatory in terms of requiring
firms in an industry to prepare their financial reports in a
prescribed manner for review by the regulators) designed to
supply uniform information from which the separate
jurisdictions could begin the valuation and rate-making
processes. The ICC’s USOA was the product of effective
cooperation coordinated through efforts of state and federal
commissioners (Milo R. Maltbie, of the New York’s Public
Service Commission, and Balthasar H. Meyer, of the ICC).
The process of devising and amending USOAs for a variety of
public service industries has continued quietly across time
by similar teams of federal-state officials as an example of
the cooperative intergovernmental relationship encouraged by
NARUC since its inception in 1889.

In 1913, commissioners from Massachusetts, Maine, New

Hampshire and Vermont invited the Interstate Commerce
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Commission to experiment with an informal regional
investigation of intrastate and inteérstate rate schedules
filed by the Boston and Maine Railroad Company. The results
of the cooperative effort led to a mutually agreed upon
schedule of freight rates filed with the ICC (27 ICC 560).
Development of the USOA for railroads and telephones, and
the amendments to the Boston and Maine’s rate schedules were
practical proofs that intergovernmental cooperation could
provide resolution of interjurisdictional rate-making
issues.
The Supreme Court: Relating Commerce Power to
Dual Regulation

The Granger movement played a prominent part in the
political organization of "western" states (Illinois,
Wisconsin, Iowa, Minnesota, Nebraska and Kansas) after the
Civil War. 1In that era, the states grew with unprecedented
speed, hundreds of miles away from the great "eastern"
centers of cultural and economic development. The economy
of the Granger states was dependent on farm production and
distribution of agricultural commodities. Commerce in the
eastern states increasingly relied on manufacture and
distribution of finished goods from the inputs of
agricultural and natural resources received from the west.
Capital, invested and managed in a manner for which common
law and governmental institutions had 1little experience,
provided the means of exchange of goods and products by

rail.
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The 1legislatures of the Granger states ingeniously
framed 1laws designed to give shippers of agricultural
commodities politicaln standing to participate in the
determination of what they should pay for the use of the
railroads which had become the principal means of transit to
and from eastern and western markets (Adams, C.F., 1878).
They did so by creating strong railroad commissions with the
authority to accept or reject the schedule of prices charged
by the railroads to transport passengers and goods. A
series of opinions known as the "Granger Cases," affected
the conduct of railroad and/or public service regulation by
state commissions for the next thirty years. (See Munn v.
Illinois [94 U.S. 113 [1877]) as the most comprehensive and
frequently cited of the Granger opinions.)

Chief Justice Waite adopted a construction of commerce
power first enunciated in Cooley v. Board of Wardens (12
How. U.S. 299 [1851]). The Court’s interpretation of the
Constitution was that until Congress chose to occupy a field
of commerce with its exclusive power, a state could, in the
absence of contravening federal statutes, exercise control
in commercial matters perceived to be local in character
even if the effect of the regulation incidentally reached
beyond the boarders of the state (Peik v. Chicago & N. W,
Ry. Co., 94 U. S. 164, 177-78 [1876]).

Following the Granger decisions, it became increasingly
common for states to create railroad commissions to

supervise railroad safety and rates for passengers and
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freight. Writing in 1914, legal scholar William C. Coleman
said the Granger Cases had the effect of overruling a
fundamental tenet of federal supremacy in commercial matters
enunciated by Chief Justice John Marshall. Paraphrasing
Gibbons v. Ogden (Harvard L. Rev. 28, 34; citing 9 Wheat. 1
[1824]): The power of Congress was exclusive in national
matters requiring uniform commercial regulation whether or
not Congress chose to exercise its exclusive power.

The Court tenuously reconsidered the consequencs of the
Granger decisions ten years later. Associate Justice John
Marshall Harlan, in Smythe v. Ames (69 U.S. 466 [1898])
reconfirmed the power of a state to regulate transportation
rates which were wholly intrastate, but denied the exercise
of state commerce power in matters which were clearly
interstate in character. Justice Harlan iterated the
Court’s position affirming the states’ plenary authority to
supervise the terms of intrastate rates. It would be
another decade before the Court examined more closely the
effect of intrastate rates upon interstate rates.

Smyth v. Ames is better known for setting forth
consideration of factors which were meant to ensure that
regulation would not equate confiscation of private property
used in the public interest. As a regulatory contract, the
railroads were to perform certain services in exchange for a
certain measure of compensation. To determine what must
enter into the consideration of just compensation Justice

Harlan enumerated several "evidences" of value, such as
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original cost, cost of reproduction, capitalization, the
value of stocks and bonds, and so forth. Smyth v. Ames
meant state and federal regulators were required to
predicate approval or disapproval of the revenue requirement
proposed by the public service supplier on a demonstration
of factual evidence before determining a schedule of
"reasonable" prices the public would be required to pay for
access to and use of the services.

In Coleman’s view, two factors altered the character of
Court decisions by 1913 (p. 59). The first was the trend in
cases associated with interrelated or overlapping rates
which tended to discriminate unfairly between intrastate and
interstate shippers. The second was a major change in the
membership of the Supreme Court. It fell upon President
Taft to appoint a chief Jjustice and five new associate
justices who were more inclined to assert federal dominance
rather than dual sovereignty in matters of commerce.

Charles Evans Hughes and the Minnesota Rate Cases

Newly appointed Associate Justice Hughes wrote two
major opinions delivered in 1913 stating the extent of
powers delegated to the ICC. In doing so, rate-making
practices engaged in by some state agencies were severely
curtailed. The first opinion, Simpson v, Shepard (also
known as the Minnesota Rate Cases, 230 U.S. 352) enunciated

a simple rule with great potential for the role of state
railroad regulation. The Court affirmed the power of the

state to fix intrastate rates by any manner which was not
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confiscatory until and/or unless Congress determines that
the proper regulation of interstate commerce requires a
federal commission to also exercise power over intrastate
rates.

Hughes intended to make clear that ICC preemption of a
state commission’s order which directly interfered with a
rate system designed to accommodate a multi-state region was
justified; Congress designated the field of interstate rail
transit to the ICC’s sphere of authority. (See "occupation
of the field" preemption; above, p. 70.) In what was a
treatise on the history of constitutional delegation of
commerce power in the United States, Hughes said (at 399-
400):

...There is no room in our scheme of
government for the assertion of state power in
hostility to the authorized exercise of federal
power. The authority of Congress extends to every
part of interstate commerce, and to every
instrumentality or agency by which it is carried
on; and the full control by Congress of the
subjects committed to its regulation is not to be
denied or thwarted by the commingling of
interstate and intrastate operations. This is not
to say that the nation may deal with the internal
concerns of the state, as such, but that the
execution by Congress of its constitutional power
to regqulate interstate commerce is not limited by
the fact that intrastate transactions may have
become so interwoven therewith that the effective
government of the former incidentally controls the
latter. This conclusion necessarily results from
the supremacy of the national power within its
appointed sphere...[emphasis mine].

...It has repeatedly been declared by this
court that as to those subjects which require a
general system or uniformity of regqulation the
power of Congress is exclusive. In other matters,
admitting of diversity of treatment according to
the special requirements of local conditions, the
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States may act within their respective jurisdic-

tions until Congress sees fit to act; and, when

Congress does act, the exercise of its authority

overrides all conflicting state

legislation...[emphasis mine].

...[T]he States cannot under any guise impose
direct burdens upon interstate
commerce. .. [emphasis mine].

The Minnesota Rate Cases opinion laid down a basic
rule: There should be federal regulation for interstate
rates and state regulation for intrastate rates, but no
intrastate rates would be permitted to impose direct burdens
on interstate commerce. Hughes pointed out that Congress
could assign exclusive jurisdiction over intrastate rates to
the ICC through legislation expressly doing so (Wyman, B.,
Harvard L. Rev. 27, 545, 548 [1913]). Dual regulation was
lawful would remain a fact until Congress chose to delegate
sole responsibility in a field of commerce to agents of the
national government.

Minnesota 1is an illustration of how throroughly
familiar Hughes was with dual regulation as it applied to
state regulation of public service industries. In his
private 1law practice, Hughes represented railroad and
electric companies. Hughes’ national reputation as a
regulatory reformer began when he directed a public inquiry
into rates charged for gas and electric services in 1905 and
1906. He challenged the right of the to price services on
the basis of inflated valuations and expenses. Hughes

called for legislation compelling gas and electric companies

in New York State to operate as public utilities supervised
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by a public service commission (Pusey, M. J., 1951, vol. 1,
pp. 132-139).

Before his first appointment to the Supreme Court in
1910, Hughes was a Republican governor of New York. His
election was popular affirmation of a public utility reform
platform. The governor intended to deal a powerful blow to
the corrupt influence exerted by political bosses and
industry wupon public wutility regulation. He was
instrumental in abolishing the former Board of Railroad
Commissioners, the Commission of Gas and Electricity, and
the Rapid Transit Board of New York City. Hughes wanted
them segregated into two public service commissions, each
with broad authorization substitutes: "one to operate in New
York City and the other in the remainder of the state, with
ample power to control utility corporations in the public
interest" (Pusey, p. 183). Hughes was elected governor the
year Congress adopted the Hepburn Act (1906; see below).
During his tenure as governor, the state legislature adopted
a strong commission structure, with rate-making authority
which complemented equally powerful state reform legislation
in Wisconsin. Hughes, an advocate of public service
commission nonpartisanship, was careful to divide
appointments among Democrats and Republicans (1915
Proceedings, p. 183). Therefore, the opinions Hughes wrote
in his first as well as his second term on the the Supreme
Court were not without knowledge of the practical problems

associated with state commission regulation of public
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service industries, or of the complexities of dual
regulation.
Shreveport: A Crisis for Intergovernmental Harmony

Coleman says Hughes’ opinion in Minnesota "pointed to
the destruction of state power" by declaring that the power
over the states in matters of local rates was supreme only
until Congress acts. Coleman criticized the Interstate
Commerce Commission for being "ever 2zealous for greater
authority." Shreveport came before the Court by a petition
of railway companies who protested a decision by the ICC
(Houston, East & West Texas Railway Co. v. U.S., 234 U. S.
342 [1913]).

Transportation economists Eliot Jones and Homer B.
Vanderblue (1925) said railroad companies typically brought
cases such as Shreveport to the Court to test the legal
authority of the ICC. The industry had a lengthy history of
price discrimination which permitted some traders to benefit
by rate structures which would obviously cause injury to
other traders. The Hepburn Act, in 1906, supported by state
members of NARUC, was designed to augment the Interstate
commerce Act by giving the ICC greater latitude to intervene
in rate-making matters, and to determine whether or not the
railroads were applying "just rates" (34 Stat. 584; 49
U.S.C. 10102 et seq., 10301 [June 29, 1906]).

Coleman said Justice Hughes virtually gave the ICC (in
Shreveport) what he had said (in Minnesota) could only be

claimed through congressional enactment: authority to set
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aside rates for intrastate traffic determined by a state
regulatory commission (pp. 72, 73). His assessment of the
impact of Shreveport proved to be reliable with regard to
state regulation of the railroads. Strains in the informal
federal-state relationship came quickly in the aftermath of
the Shreveport decision.

According to Coleman, the vital political question was
whether the 1Interstate Commerce Commission exceeded the
authority given to it under the Interstate Commerce Act, as
amended (c. 104, 24 Stat. 379 [1887]). He depicts the Court
as sweeping aside, "with a mere wave of its hand...the
controlling proviso in Section I of the act, expressly
excluding intrastate commerce from its Jjurisdiction.
Coleman said (p. 78, citing the Congressional Record, 49th
Congress, 1lst Sess., vol. 17, 3722, 4404):

...The whole history of the debates over the
passage of the act, which the court cautiously
avoids, would seem to show that it would never
have been passed had it been believed to be
capable of the construction which the Supreme
Court has now placed upon it. Clearly, this is
judicial legislation.

Coleman summarized the two arguments used by the
railroads to challenge the ICC’s orders (p. 74):

First, that Congress is impotent to control
the intrastate charges of an interstate carrier,
even to the extent necessary to prevent injurious
discrimination against interstate traffic.
Second, that if it be assumed that Congress has
this power, still it has not been exercised, and
hence the action of the [federal] commission

exceeded the limits of the authority which has
been conferred upon it.
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The original complaint brought to the ICC in 1911 by
the Louisiana Commission alleged that the Texas & Pacific
Railway Company, the Houston, East and West Texas Railway
Company, and various other carriers charged freight rates
out of Dallas and other Texas points into eastern Texas much
lower than rates they charged from Shreveport into Texas.
Shreveport competed with both Houston and Dallas for trade
along the intervening routes. Comparing freight and
distances, the difference 1in rates was substantial and
injurious to trade from Shreveport. Louisiana contended
that the Texas Commission had intentionally set a rate
schedule intented to favor Texas traders (1913 Proceedings,
pp. 102, 103):

...The Texas Commission makes a state rate
with avowed and declared purpose of favoring the
Texas jobber and shipper...in as far as the Texas
shipper competes with the shipper of any bordering
state.

The ICC ordered maximum rates by freight classifi-
cations out of Shreveport to Texas points which were
éubstantially the same as the class of rates fixed by the
Texas Commission for freight traveling similar intrastate
distances. The federal commission held that the application
by the railroads of special class of commodity rates from
Houston and Dallas as they were fixed by the Texas
Commission constituted an unjust discrimination against
Shreveport in favor of the Texas commercial trading points
(Meredith et al., constituting the Ry. Com’n of Louisjana v.
St. Louis S. W, Ry. Co, et al., 23 ICC 31 [1911]).
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The ICC hedged on declaring the Texas rate orders as
intentionally unreasonable per se. The Commission deter-
mined that the railroads would be required to demonstrate
that the cost of carrying intrastate Texas traffic warranted
an increase to match the interstate rates charged interstate
traders, or to lower the schedule of interstate rates to
match the Texas schedule. 1In a four-to-three decision, ICC
Commissioners James S. Harlan, Judson. C. Clements and
Charles C. McChord dissented. It was their premise that the
order meant that an ICC denied state rate-making authority,
and that the Interstate Commerce Act did not empower the
federal commission to do so, however desirable the action
might be.

Coleman said Minnesota meant that commerce power was
divisible to the extent that federal and state commerce
powers were equally. plenary (conclusive) within their
respective spheres. Thus, argued Coleman, rates
representing the completely internal commerce of a state
ought to be reserved to the states themselves (p. 77).
Coleman’s view was shared by most state members of NARUC in
subsequent years. They, as Coleman did, often ignored the
intersection where the spheres of federal and state rate-
making obligations overlapped. (See the IGR construct which
applies in situations such as this describes (above, pp. 40,
41.)

Coleman offered a rhetorical alternative to the

opinions Hughes wrote (p. 77):
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Why did not the Supreme Court in both the

Minnesota and Shreveport Cases [sic] face the

sitution squarely and admit that amendment of the

Constitution, difficult as it is of attainment--

and rightly so--is the only true remedy?

Perhaps Coleman’s intention was to imply a proposed
amendment would be difficult to attain because the Civil War
left residual regional acrimony not fully resolved during
reconstruction of the Union. Financial panic in the 1890s
drew general attention to extensive political and economic
abuses. The nation struggled to reconcile the juxtaposition
of massive corporate power with calls for public control of
industrial wealth. State and federal governments were
challenged by rapid changes occuring in each subset of the
nation’s social, political, and economic institutional
structure.

Coleman and others who have referred to Shreveport in
recent years have emphasized those statements which they
claim have the effect of stripping plenary power from the
states in the matters of commerce. 1In doing so, they rely
on Hughes’ words (p. 350, 359-60):

...It 1is unnecessary to repeat what has
frequently been said by this court with respect to

the complete and paramount character of the power

confided to Congress to reqgulate commerce among

the several States. It is of the essence of this

power that, where it exists, it dominates.

Interstate trade was not left to be destroyed or

impeded by the rivalries of local governments.

The purpose was to make impossible the recurrence

of the evils which had overwhelmed the

confederation and to provide the necessary basis

of national wunity by insuring ‘uniformity of

regulation against conflicting and discriminating
state legislation’ [emphasis mine].



134

...We are not unmindful of the gravity of the
question that is presented when state and federal
views conflict. But it was recognized at the
beginning that the nation could not prosper if
interstate and foreign trade were governed by many
masters, and where the interests of the freedom of
interstate commerce are involved, the judgment of
Congress and of the agencies must control
[emphasis mine].

Hughes was referring to attributes describing "conflict
preemption" (above, p. 70). That he did so recommends that
his discussion of what it means to engage in unjust pricing
deserves equal if not greater attention than the issue of
preemption. Carriers were not going to be permitted to
manipulate rates by claiming that constituents of one state
must pay a higher price for doing interstate business
because the laws of another state required them to do so.
His opinion mirrored a statement made to the 1912 NARUC
Convention in the opening address by Chairman Charles A.
Prouty of the Interstate Commerce Commission who said (1912
Proceedings, pp. 4, 5):

...You are State commissioners; we are

Federal commissioners. In that fact many people

see confusion, disaster, discord. I do not,

myself, feel any apprehension of conflict or

disaster. But it certainly is possible that there

may be most serious confusion...

...In the conventions which led up to the
ratification of the [association’s] constitution

no serious question was made...[except by one

state] over that clause which gives a Federal

Congress control over commerce between the States

and with foreign nations.

...The Interstate Commerce Commission and all

the activities of the 1Interstate Commerce
Commission are based upon that clause of the
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constitution. It seems to me that it must finally
come to pass in some way or other by additional
legislation or by judicial interpretation that the
Interstate Commerce Commission, the Federal
commission, must have power to prevent any
manipulation of freight rates which will give to
the citizens of one State a commercial avantage
over the citizens of another State. To that
extent the authority of the Federal commission
must finally be supreme [emphasis mine].

Hughes intended to make clear that no entity, private
or public, was within its authority to engage in unjust
price discrimination under the commerce clause and the
federal statutes of the United States.

Hughes said (at 351, 356):

...The fact that carriers are instruments of
intrastate commerce, as well as of interstate
commerce, does not derogate from the complete and
paramount authority of Congress over the latter or
preclude the Federal power from being exerted to
prevent the intrastate opeations of such carriers
from being made a means of injury to that which
has been confided to Federal care [emphasis mine].

® o o o

...There is no exception or qualification
with respect to an unreasonable discrimination
against interstate traffic produced by the
relation of intrastate to interstate rates as
maintained by the carrier. It is apparent from
the 1legislative history of the [Interstate
Commerce Act] that the evil of discrimination was
the principal thing aimed at, and there is no
basis for the contention that Congress intended to
exempt any discriminatory action or practice of
interstate carriers affecting interstate commerce
which it had authority to reach [emphasis mine].

ICC-NARUC Responses to Shreveport
The 1913 Proceedings indicate that state commissioners

were beset by the the uncertain implications of the

Minnesota and Shreveport cases. Hughes’ Minnesota opinion
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was known; there were no findings that orders of one state
resulted in wunjust discrimination against another.
5h§1§pg;; however was pending; the arguments set forth
received full coverage in a trade press which followed
closely challenges to state and federal regulation of the
railroads.

Laurence B. Finn, Chairman of the Railroad Commission
of Kentucky gave a substantial address in response to
NARUC’s rhetorical question (pp. 83-96): "Shall Congress
extend the Power and Authority of the Federal Government
relative to the regulation of Intrastate Rates?" Finn
concluded that the seven-member ICC, charged to regulate
interstate commerce, were given "with the most complicated
task and gigantic undertaking that has ever been delegated
to government employees," and that their duties were already
"so multifarious" that their tasks "would be multiplied many
times and the additional appointees of the commission would
number thousands and be located in every State in the Union"
if intrastate rates were added to their workload (p. 84).

Said Finn, implying that he was speaking of special
interest groups (p. 87):

...There will always be able, shrewd
champions advocating a strong or a weak Federal or
State government Jjust as they see in either the
best opportunity for success. Those who would
have benefited, if exclusive Federal jurisdiction
had been recently established, have on other
occasions disputed the right of the Federal
authority altogether in such matters. Since

Federal regulation cannot be escaped, their
powerful influence may be expected to be wielded
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to escape State regulation under the policy of
exclusive Federal jurisdiction [emphasis mine].

Finn acknowledged there were "well-meaning patriots who
believe in centralizing the power of government." He said
it "is the burden of thought of the Nationalists" when
speaking of federal supremacy to be "apparently unmindful of
the sovereign rights of the States" (p. 87). Finn
criticized Hughes’ Minnesota opinion for failure to give
full attribution to the extent of the states’ commerce
powers.

In Finn’s view, Hughes ought to have given greater
attention to the following considerations, which he declared
gave ample opportunity for reconciliation of rate conflicts
which might arise between the nation and the states (p. 90):

...It is true, that the establishment of a
reasonable intrastate rate may necessitate the
change of an interstate rate, but surely, this is
not an "irreconcilable conflict;"™ for it
frequently happens that the establishment of a
reasonable interstate rate, by the Interstate
commerce Commission, necessitates a change in
other rates...[emphasis mine].

...If the intrastate rates fixed by the State
Commission are confiscatory, still there can be no
"irreconcilable conflict"™ for [under] the terms of
the Federal Constitution, the Fourteenth
Amendment, an ample remedy is afforded the
complainant. Neither is it possible to confuse
the respective jurisdictions, State or Federal,
relative to any rates which may be in controversy:
for before the shipment is made a contract is
entered into between the shipper and the carrier,
which contract, itself, determines the
jurisdiction [emphasis mine].

Finn’s statements embodied a sentiment which would be

espoused when federal and state officals considered dual
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regulation of the telephone industry in the next decades.
His address concluded with the following admonition (p. 96):

It will require the full strength of the
authorized authority of both State and Federal
governments, exercised with wisdom and vigilance,
to cope with the ever increasing strength, power
and wealth of the public service corporations.

With a heart filled with love for the sacred
traditions of our Nation, with an anxious soul
fearful that the liberty we enjoy as a heritage
from the Fathers will be lessened when the
strongest government is fartherest [sic] from the
people and the local government impotent to deal
with its domestic affairs. I, for one, pray that
the evil day of the centralization of governmental
powers shall not be permanently visited upon me,
my posterity or my fellow-countrymen.

At the 1913 Annual Convention, NARUC extended honorary

membership to members of the Board of Railway Commissioners

of Canada (1913 Proceedings, p. 96). The two Canadian

visitors would briefly comment on the extent of their
commission’s authority before they listened to a passionate
discussion which followed a resolution introduced by Finn

with regard to federal regulation of intrastate rates

(p. 99):

RESOLVED, That it is the sense of the
National Association of Railway Commissioners that
the grant in the Federal Constitution to Congress
to regulate commerce among the states is plenary
and complete, and that said authority should be
exercised by the Federal Government without
hindrance from the authorities of the several
states; and that the reservation of power not
delegated to the Federal Government but reserved
to the states authorizes each of the several
states to as fully and completely regulate
commerce carried on wholly within each state, and
that said authority should be exercised by each
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state government without hindrance from the
Federal Government.

President 0. P. Gothlin, of Ohio, hastily called for an
affirmative voice vote signifying approval of the
resolution. But the ICC Commissioner John H. Marble wanted
to hear some discussion of the resolution from members of
the state commissions because he doubted if anyone in
attendance was sure what it might imply. Marble thought to
transfer all power to regulate commerce to the Washington
tribunal would be a fatal flaw of government. Having said
that, he seemed to speak from the depths of sentiment (p.
100, 101):

The states have their part...as much as the
national government. We ought also to remember
than nothing is more certain in human affairs than
that human institutions will change, and that they
will be changed by growth, by adaptation of that
which is, rather than by any wholesale destruction
or any wholesale theoretical reconstruction. The
state commissions...are permanent factors in the
scheme of regulation. But...you are going to grow
to be something different from what you are now.
In the back of my mind always is the thought that
as this regqulation of the means of communication
is after all one work, we will some day have one
system of reqgulation for the entire country. We
must preserve what is good in the separate systems
that we now have. But what are we going to do
with the conditions brought about by the
separateness of these systems?...I suggest that as
a difficulty with which we have all got to deal.
I am a citizen of a state as much as I ever was.
I do not speak as a part of the Federal
Government, any more than you are all parts of the
Federal Government. This is our game, at which we
must all play, and the question is how we are
going to have the effectiveness that comes from
harmony and uniformity?...

...We must keep in harmony by consultations
such as this, by acquaintanceship, by a general
understanding of each others minds, or else by
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some establishment of power somewhere, to keep us
in harmony [emphasis mine].

W. M. Barrow, counsel for the Louisiana Commission was
not conciliatory to his brethren in Texas. He said the
Texas Commission issued rate orders with an "avowed and
declared purpose of favoring the Texas jobber and Texas
shipper, overcoming advantages which the Texas Railroad
Commission say exist, in so far as the Texas shipper
competes with the shipper of any bordering state" (p. 102).
Therefore, Barrow was implying that the Texas rates were
"unreasonable" per se. Barrow, who claimed to be uncertain
about the implications of Finn’s proposed resolution, was
definite in the following opinion (p. 103):

«..[Ulnless there is some remedy and some
power in the Interstate Commerce Commission to
correct that condition [of wunjust, unlawful
discrimination], 1large states 1like Texas will
eventually make the rates for the entire
southwestern territory.

Barrow firmly believed that the ICC was empowered to
remove the orders of a state commission if findings
indicated that its rates resulted in unjust discrimination
against neighboring states. George A. Henshaw, of the
Oklahoma Commission was not as sure that the ICC should
preempt a state rate even if it were to cause problems for
traders of an adjoining state’s border town. He said (p.
107):

If a state rate is not reasonable, it is the
duty of the railroad company in Texas to contest
that rate, the same as they do in Minnesota,

Oklahoma and Missouri....I say that if the rate in
the state is too low, let the railroads contest
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it....While I am on the Oklahoma Commission I

propose either to convince the Interstate Commerce

Commission that their rates are too high, or I

propose to put the state rates in 1line with

them....If I understand the substance of that
decision [Shreveport], they say to the railroads:

"you must correct the discrimination. Either

extend your Texas rates over into Shreveport, or

else contest your Texas rates in the courts of

Texas and get your Texas rates raised."™ The

alternative is upon the carrier....I say they must

not destroy our entire national fabric [of dual

regulation] on that proposition [emphasis mine].

Commissioner John M. Eshleman of California thought
Finn’s resolution was harmless. Eshleman introduced a note
of gregarious levity among his peers as he assessed the
resolutions’s implications: "It merely says that the
Federal Government shall keep its powers, and the states
shall keep their powers, which of course they will do"

(p. 107). Another said the resolution was ambiguous. He
not want it to to be construed as "a declaration of war by
the states upon the National government" (p. 108):

What we need today is cooperation between the
state commissions and the Interstate Commerce
Commission, to see if we cannot work out some kind
of a method which give us the practical
advantages...and not to look...for opportunities
for conflict [emphasis mine].

The original motion was tabled by a divided convention
on a count of 20 ayes and 19 noes among the active members
in attendance and voting.

Regulation of Telephone Companies by
Federal and State Commissions
In a speech before independent telephone operators in

1912, President-elect Wilson’s words were received with
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pleasure because he extolled virtues of competition: "The
business of the United States must be set absolutely free of
every feature of monopoly" (cited in Mac Meal, p. 196). By
1913, AT&T had completed a vigorous period of acquisitions
and mergers which gave the parent holding company control of
eighty percent of the telephone subscriber stations
operating in the United States (Danielian, 1939, p. 14).
Its financial resources, equipment and distribution network
were so superior as to bar potential competitors from local
and long distance service markets.

Shortly before Wilson took the oath of office as
president, the independents would see outgoing President
Taft’s chief law enforcement officer for the United States,
accept AT&T’s proposal that its Bell operating companies
sustain monopoloy control of the nation’s most densely
populated and immediately 1lucrative markets. In 1913,
Attorney General George Wickersham accepted a letter from
AT&T’s vice president, Nathan C. Kingsbury, agreeing to
report the company’s intentions to acquire independent
operating companies to the ICC for the federal commission’s
advice and directions with regard to accounting procedures,
to receive the approval of the ICC with regard to mergers
and acquisitions involving independent companies, to
facilitate message toll service interconnection for
independent companies, and "to respect the rulings of local

tribunals." (See Harry B. MacMeal, 1934, The Story of
Independent Telephony, pp. 203-232.) In exchange for the



143
"Kingsbury Commitment" the Justice Department accepted
AT&T’s monopoly power. The holding company and its
subsidiaries were released from threatened federal antitrust
prosecution.

Although AT&T’s monopoly power was contrary to
society’s general commitment to competition, state and
federal government officials looked upon competing companies
as burdening the public by creating business uncertainty.
Multiple exchange operations were financially unstable,
provided duplicate, often supplied unsatisfactory
transmission quality, and were seen as an unnecessary public
inconvenience. Emergent legal policy began to be driven by
a conviction that technical considerations made the
integration of research, equipment manufacture, and the
management and distribution of facilities and operations a
desireable inevitability. Furthermore, the widespread use
of the telephone in the United States was a triumph of
private investment and sophisticated business organization
in contrast to the experience of government ownership of
facilities in Europe.

NARUC began to 1look in earnest at the issues of
telephone rates and service in 1910, with the passage of
federal 1legislation assigning the interstate jurisdiction
for telephone and telegraph service to the ICC (Mann-Elkins
Act of 1910). The Association’s president, Martin S. Decker
of New York, wishing to promote closer relations between the

state and federal commissions, recommended a special



144

committee to report on telephone and telegraph rates and
service (1910 Proceedings, p. 12). Most legislatures had
not yet assigned telephone rate-making supervision to state
commissions, but the Supreme Court ratified the states’
rights to do so (Home Telephone and Telegraph Co, v. Los
Angeles, 211 U. S. 265 [1908].) The only state commission
reporting jurisdiction and rules over telephone rates and
service at that time was Louisiana (1911 Proceedindgs, Pp-.
213). Legislative reformers, 1led by states such as
Wisconsin and New York, were expanding the work of the state
commissions, while they empowered them with greater and
broader administrative authority, including rate regulation
for an increasing number of public service activities.

A. P. Watson of the Oklahoma Commission delivered a
report for the Committee on Telephone and Telegraph Rates
and Service (1912 Proceedings, pp. 381-394). In his
summary, Watson gave colloquial examples of the difficulty
of determining reasonable rates for telephone service as
compared to intrastate railroad freight rates in the new
State of Oklahoma. His remarks, h<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>