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ABSTRACT
LAW, CULTURE, AND SEXUAL CENSURE:
SEX CRIME PROSECUTIONS IN A MIDWEST COUNTY CIRCUIT COURT,
1850-19350
By

Kathleen Ruth Parker

This study is an analysis of the 544 forced-sex crime cases that
were adjudicated by the Circuit Court of Ingham County, Michigan in
the period from 1850 to 1930. Structured in three parts, it is a study
that seeks to tie patterns in the court’s treatment of sex crime cases
to cultural beliefs about women, men, sexuality, and power.

First, a quantitative analysis reveals this court’s heavy emphasis
on cases with underage victims and its minimal emphasis on cases with
overage victims., Conviction rates, though varying with each charge,
are seen to have increased over time as sentence severity lessened.

Second, borrowing from Gary LaFree’s use of labelling theory to
investigate the social construction of sexual assault, the court’s
responses to the reported behavior patterns (or "typifications") are
shown to be signs of societal assumptions about sexual behavior. In
cases of forcible rape, extralegal factors are seen to affect the
outcomes of the cases. In cases of statutory rape, the law was based
on a nineteenth-century reform impetus to protect young girls from being
led into prostitution, but was not enforced on those terms until the
medical discovery in the mid-1890s of the serious effects of venereal

disease. In cases of attempted rape, there was a higher conviction rate



for these charges because the nature of the offense often meant a
third-party witness interrupted the assault. In cases of incest and
indecent liberties, children were not deemed “"competent” witnesses
because they could not take an "cath®", reflecting the centuries-long
legal reliance on religious conviction to ensure accounts of truth.

Third, by integrating the work of legal scholars Martha Minow,
Barbara Shapiro, Deborah Rhode, and Richard Posner, a theoretical
framework is constructed by which it is seen that the "evidence"--
whether testimony from a child, adolescent, adult victim, or medical
expert--was constructed for the jury by courtroom agents to reflect a
male perspective.

With attention to dimensions of class and race, the historical
contours of sex crime prosecution found in this study are brought to

bear, in the end, on current relevant issues in sex crime prosecution.
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INTRODUCTION

Day after day, week after week, the jury has filed in,
settling back for endless tides of arcane questioning as
the four defense lawyers mounted separate assaults on the
state’s case, grilling witnesses at length and lingering on
such minutiae as who typed a given report and precisely
how where and why an array of colored pencils was laid out
by a pyschiatric nurse who specialized in rape trauma
syndrome. Over time, the essential issue of the case--
sexual assault--was obscured in that mountain of detail.

Catherine S. Manegold, New York Times
January 19, 1993 1

So ran the description of a Glen Ridge, New Jersey court case--
four young men, now in their early twenties, accused of committing sex
acts with a seventeen-year old girl who functions mentally at the level
of an early grade school child. Recognizing that the sensational nature
of this case is not representative of most sex crime cases today--for
most of them are handled out of court--Manegold’s article is nonetheless
a telling commentary on the courtroom treatment accorded sex crime
accusations among those who bear the socially-sanctioned responsibili-
ties of prosecuting or defending those so accused.

Manegold’s tone is decidedly critical. There seems to be little
dispute in this case over the facts of the alleged offense. A group of
high school football players induced a young girl to disrobe in front of
them on the pretext that if she did so, she could have a date with one

of them; before the afternoon was over, they had in turn inserted into

her vagina the end of a bat, a stick, and a broom handle. All involved

1



in the case agree that these young men did in fact perform the described
acts upon the complainant. As Anna Quindlen wrote in mid-December at an
earlier stage in the proceedings, "It’s an old story, why the slow girl
did these things, and it has nothing to do with female sexuality. She
wanted to be wanted." 2 What Quindlen describes so poignantly about
this "child’s" motivations for complying is another aspect of the case
that few would dispute. Yet, as a legal matter, Manegold notes, this
case is not about the "incident itself"; rather, it is about the
“nature” of the incident.

In a formulaic display of legal strategy, evidential artifact, and
verbal representation, the New Jersey sex crime trial is about meaning.
In a gruesomely banal sense, this trial is another legal articulation of
the multi-layered, socially contested meaning of sexual autonomy for
women and for men. It is what sex crime trials have played out with
great ceremony and form before--bringing the socially-inscribed
definitions of sexual autonomy (or lack thereof) to bear upon the law.
The difficulty in this case, as in others, has had to do with the
conflict over those definitions. 1t seems, in short, that the legal
meaning of sexual autonomy for women is predicated on a social meaning
that is strangely unrelated to the sexual realities women face in
their daily lives. While a plethora of studies report on the socio-
logical, criminological, and legal difficulties that characterize the
practice of rape law, their focus is notably singular. Sex crime law
demands that the complainant--the offended party--prove that she was not

complicit in the offense done to her. Given the absence of a corpus



delecti, such proof is hard to come by, and even when available (in the
form of bruises, semen, etc.), meets with skepticism in the court.

Meanwhile, complaints of rape are on the rise; indeed, while
statistics are hard to acquire and harder still to verify, Allan Johnson
estimates that a girl of twelve is as likely to be raped as she is to
contract cancer (about 25X) or to be divorced (approximately 364) in
her lifetime. 3 Rape is a crime that threatens arbitrary emotional and
physical harm to women in a way not comparable to any threat faced by
men on the same scale. Moreover, the potential enormity of the personal
and physical violation occasioned by rape is compounded by antagonistic
social and legal institutions that question such victimization and
create a response pattern that undermines all legal avenues of
recourse. In attempts to secure justice, rape victims confront what
seems like an insurmountably biased legal apparatus, and they are at
pains to coﬁvinco judge and jury that they are to be believed.

There is a long history, to be sure, that precedes the current
practice of sex crime law enforcement and prosecution, but very little
of it has been examined or recorded. In rather scattered fashion, the
few existing histories of rape expose some of the issues this study will
address. Theodore N. Ferdinand‘’s study of criminal patterns in Boston
from 1849 to 1951 is based on the annual arrest reports of the Boston
police for seven major crimes, one of which was rape. The data in his
study reveal a gradual increase in the rate of forcible rape relative to
population growth over this period, but there were fluctuations downward

for periods of depression and war with somewhat surprising trends upward



for periods of prosperity. 4 On the other hand, Barbara S. Lindemann’s
study of the dispositions of 43 rape cases that came before the
Massachusetts Superior Court of Judicature between 1398 and 1773
concludes, contrary to Ferdinand, that "neither wars, troop movements,
economic fluctuations, increases in the numbers of rootless poor,
geographical expansion, population growth, nor changes in sexual mores
affected rape rates in eighteenth-century Massachusetts." Additionally,
she found that there was a greater chance of punishment if the offender
was of a low social order, that conviction rates were higher if victims
were married or were minors, and, Lindemann reasons, that rape reports
were not prosecuted at all unless all in the community "acknowledged
that the attacker had no right to the woman sexually." 3

In a fascinating study of 125 rape and rape-related court cases
over a thirty-year period in the Canadian West, (British Columbia,
Saskatchewan, and Alberta), Terry L. Chapman discovered that from 1890
to 1920 there was no sentencing at all. In her discussion of seven
representative cases, Chapman shows that the primary issue was the
consent of the woman, which in turn was linked to a number of factors:
the reputation and moral character of the woman, the promptness with
which the rape was reported, the existence of corroborative evidence,
and the age of the witness providing testimony (a child’s testimony not
being sufficient to obtain a conviction). Chapman asks the central
question: "Did enforcers condone sex crimes against women?", and
answers it affirmatively. She points out the irony that while women

were thought to endure sex only for procreation and men were believed to



be struggling for control of their ever-present lust, any woman who
wanted to prosecute her rapist had to go to great lengths to disprove
the notion that somehow she wanted it. §

Jan Sundin’s study of efforts to control extra-marital sexuality in
Sweden, c.1600-1850, notes that the criminalization of unmarried mother-
hood in the mid-seventeenth century coincided with women’s initial
challenges to male authority. Official efforts to control extra-marital
sexual behavior lessened in the mid-eighteenth century when social
stratification was becoming more apparent, the number of illegitimate
births was increasing, and it was becoming harder to detect male
perpetrators in urban areas. Nevertheless, the punishment of unmarried
pregnant women continued until roughly 1810, long after the punishment
of males for such offenses ceased. 7

Probably the best-known history of rape is Susan Brownmiller’s
Against OQur Will;: Men, Women and Rape. This 1975 book raised much-
needed awareness of the ubiquity and brutality of rape as a social
phenomenon across time and culture. Drawing from court records,
secondary writings, interviews, and other materials, Brownmiller
convincingly exposes the pervasiveness and cultural acceptability of
rape, the reluctance on the part of men in positions of authority to
alter a status quo that trivializes rape, and the myths that
unrealistically glamorize the rapist and dehumanize the victim. 8 Her
thesis that rape is a "conscious process of intimidation by which all
men Keep all women in a state of fear" aroused the skepticism of

conventional historians, many of whom dismissed her work on the basis of



its impressionistic and polemical approach. 9 More recently, however,
Steven P. Pistono admonished historians to look past the anger in
Brownmiller‘s work and recognize her valid arguments that rape was a
property crime in ancient societies, and that it is a crime of
violence. 10 Pistono concludes that, despite the need for a more
systematic analysis of developments, Brownmiller’s work is "a truly
groundbreaking pioneering effort in social history". 11
Finally, in an insightful essay on the effects of the long-term

sexual subjection of black women to white men, Darlene Clark Hine argues
that black women created a culture of dissemblance among themselves.
They came to display a Kind of meticulous morality, all the while
protecting from public scrutiny any speculation about their historical
role as the objects of sexual exploitation by white men. Such
exploitation, socially sanctioned during slavery and continuing at least
into the early twentieth century throughout much of the South, left in
its wake stereotypes that characterized black women as Jezebels who were
sexually promiscuous by nature. The effect of this has been to
invalidate black women’s complaints of rape, especially if the offender
is white. While Hine’s focus is on race, she raises a significant
question that is applicable to the experience of rape for all women.
That question critically points to the disparity between public
perceptions of rape and the privately internalized reality of rape.

The findings of these studies are important, and in large part are
substantiated by the analysis undertaken in this work. It assumes that

the practice of sex crime law in the Circuit Court of Ingham County,



Michigan, from 18350 to 1950, may be taken to represent how other
counties in the Midwest responded to sex crime complaints over this
period of time. This study specifically examines 544 sex crime cases
culled from the criminal files of that court. Integrating these primary
materials--the case files, court calendars, prison records, census data,
laws, Kkey Michigan Supreme Court decisions, and newspaper accounts--with
relevant secondary materials on the legal, social, and sexual
developments that occurred during this period, it is methodologically
integrative. Indeed, this is the first attempt to examine the sex crime
trials of a single court over a one-hundred year period, and so uses
sociological, criminological, economic, and cultural perspectives to
interpret what would otherwise appear to be the routine actions of the
court. Significantly, the population served by this court is diverse,
supporting a three-part cultural and economic base: the state capital
and government offices, a large automotive production facility, and the
largest university in the state. This context will take on more
importance when we note the socio-economic status of the defendants and
their accusers.

The cases in this study are comprised of four charges that are
legally distinct from each other: forcible rape, statutory rape, assault
with intent to rape, and indecent liberties. In a quantitative
assessment of the court’s overall behavior, Chapter One maps out the
patterns in charging, convicting, and sentencing that were evident
across all cases on a per decade basis. This aggregate analysis

provides the blueprint for the court’s response to sex crimes. Highly



detailed, yet rich and provocative in the information it implies, this
chapter is fundamental to understanding where the court centered its
attention.

Chapters Two, Three, and Four examine the historiographical and
sociological factors that are significant respectively to each of the
charges. Borrowing from Gary LaFree’s theory of the social construction
of sexual assault, Chapter Two attempts to identify the social
assumptions that influenced the court in its treatment of complaints of
forcible rape and assault with intent to rape. Here, the issues
scrutinized so insistently by the court become windows to prevailing
notions about women, men, sexuality, and power. Chapter Three
deconstructs the court’s preponderant attention to cases of statutory
rape, recognizing that they fall into three categories, loosely defined
in contradistinction to the law, by indications of the victim’s
consent. The high number of these cases and the high conviction rates
that characterize them are not true measures of the seriousness
attributed these cases, however, since they were also accompanied by the
lowest average sentence minimums for all the sex crimes studied.
Chapter Four examines the court’s treatment of cases involving child
victims: cases of early incest (a statutory rape charge) and indecent
liberties. Here it will be seen that the young age of the victim could
work to her favor but could also work against her. While young victims
were accorded more sympathy in the court, their testimony was regarded
more skeptically, ostensibly because of the often familial character of

the victim/offender relationship, and because a child was considered



unable to take an oath. Taken together, these three chapters
demonstrate that complaints for sex offenses were decided more on the
basis of extra-legal factors than on the basis of stfict interpretation
of the law.

Departing from the line of inquiry utilized in the previous
chapters, Chapter Five uses the work of feminist legal critics--Martha
Minow, Deborah Rhode, and others--to fashion a framework for analysis of
the courtroom discourse. Keeping in mind that Lockean foundations of
evidence based the worth of evidence in actual experience (as opposed to
superstition), this chapter attempts to adduce how the court defined the
evidence in these sex crime cases. Through the use of theory and
example, it becomes clear that the court constructed the meaning of the
evidence--usually consisting of testimony from a child, an adolescent, a
woman, or a physician--from the perspective of men.

Chapter Six is a summary that is more than a summary. Reflecting
in greater detail on the combined dimensions of gender, race, and class
in these cases, and relating the findings of the study as a whole to
current issues in rape prosecution since the 1974 enactment of the
Michigan Criminal Sexual Conduct Code, this chapter is a reminder that
meaning, as constructed yesterday, persists today, in spite of changes
in the law.

There is no other study that investigates sex crime trials with the
reach of time or scope of analysis that this one provides. It is a
study that tries to take nothing for granted. To uncritically subsume

at the outset women’s treatment by the courts under the general rubric
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of patriarchy would risk losing track of distinctly identifiable forms
of misrepresentation of women and girls by the legal system. Instead,
it is only careful observation that reveals rape to be a gender-defined
crime, prosecuted under social assumptions that disadvantage women.
When we continue to see (as in the New Jersey case) that the meaning of
sexual assault rests on nonrepresentative male-derived notions of female
consent, this study contributes to our understanding of specific
relevant antecedents. In other words, this analysis identifies the
distinct ways in which the legal system defined sex crimes on male
terms, showing with extensive particularity how the integrity of women
as individuals was subverted and how the court’s responsibility for

enforcing the law to protect women was altogether miscast.



I: "PROBABLE CAUSE TO BELIEVE": A MEASURE OF THE COURT’S RESPONSE

The only purpose of an examination is to discover if an offense
has been committed and if¥ there is reasonable cause to believe
[ the defendant]l is the one responsible. (The victim] has
testified the offense was committed and has identified [the
defendant] as the man who did it... It would have to be
decided by the Circuit Court, because there would be this
question of fact to be decided. 1 do not decide whether you
are guilty or not. All I decide is whether the offense has
been committed and there is cause to believe you are the one
who committed it.

Justice of the Peace Louis Coash,

to a defendant being bound over for

trial in the Circuit Court, 1944, |

Introduction: Entree to the Circuit Court

On February 25, 1851, a complaint was filed in the Village of Mason
in Ingham County charging that "John Critchett, upon one Amanda Sitts, a
female of ten years and more, violently and feloniously did make an
assault, and...then and there did violently and feloniously ravish and
carnally know the said Amanda Sitts against her will and against the
peace of the people of the State of Michigan and their dignity.” 2 The
first thing that strikes our attention is Amanda‘’s age. Since she was
"10 years and more", she was at or over the age when her willingness to
consent to sexual intercourse was legally relevant; therefore, it was
necessary to specify in the complaint that this assgult had taken place
*against her will®,

We know little else about this case, except that in the examination,

11
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Amanda stated the offense had taken place on January 5, 1851 in the
evening, and the trial was held March 11, 1851. Critchett was convicted
and sentenced to serve seven years at the State Prison in Jackson. 1In
an appeal for a new trial, Critchett’s lawyer arqued that his client had
been unaware at the time of the trial that he needed to "return his
statement", something he apparently had failed to do; further,
Critchett’s lawyer contended, Amanda had made statements in her
testimony that were contradictory. There is no more information in the
file beyond these few facts, and there is no record of a second trial,
but a brief note states that Critchett was pardoned on June |, 1833,
presumably by then-Acting Governor Andrew Parsons and released. 3

There is considerably more information available regarding the 1899
case against Jason Gowen. Nearly fifty vears after the Critchett case,
Gowen was charged with "feloniously, unlawfully, and carnally Knowing
one Fanny Culp, a female child under the age of 146, to wit 15." 4
Significant aspects of this case, revealed in the pre-trial examination
transcript, are that Fanny was home alone when Jason came over on his
bicycle. She invited him inside and while there, he compelled her to
have intercourse with him, She said nothing of it to anyone but the
next day, when her mother found bloodstains on her clothing, Fanny
explained what happened. Fanny’s mother filed a complaint with the
authorities. Testimony given by Fanny and her family members was not
under oath because they were Mennonites, but this was apparently not a
contentious issue for the defense. A local physician testified under

cross-examination that Fanny had indood been vaginally bruised, but
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that the blood stains on her clothing could have been due to her
menstruating. Referring to conflicting birth entries in two separate
family Bibles, the defense attorney argued that Fanny might actually
have been sixteen and not fifteen at the time of the offense, a defense
made possible and necessary by the 1897 change in the law raising the
age of consent to sixteen. Under redirect examination, Fanny’s mother
stated that Fanny had had her period two to three weeks before the
offense and then again a week after it, thus discrediting the doctor’s
theory concerning the bloodstained clothing. The justice of the peace
bound Gowen over for circuit court trial; the circuit court calendar
reports that he was acquitted in January, 1900. S

Nearly a half-century later, on July 31, 1947, a father complained
to the justice of the peace that forty-three-year old Martin E. Leseney
had assaulted his seven year-old daughter Karen and thereby "committed
indecent liberties without intending to rape® her. 6 The testimony in
this case revealed that Karen’s mother had noticed the child had had
vaginal irritations for about two and a half years, and had trouble
going to the bathroom and eating and sleeping. Finally a neighbor
called and told her she had seen Karen with the accused a number of
times. When confronted, Karen told her mother what had been going on;
Karen’s mother could not repeat the content of that confidence as
testimony, however, because it was considered hearsay evidence. In
keeping with courtroom rules, Karen told about the offense in court, and
apparently the jury believed her story. Leseney was sentenced to three

years of probation and fined $300.00 to be paid right away. The terms
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of probation stipulated that he never associate with any young girls,
and never go any place where alcoholic liquor was sold; further, he was
directed to see a psychiatrist for an examination and follow the
recommendation obtained from that examination.

These examples serve to introduce the 544 forced-sex offense cases
processed in the Ingham County Circuit Court between 1850 and 1950.
Each is in some way indicative of the elements common to specific types
of cases within a certain time. The first is representative of the
forcible rape cases that came to the court in the nineteenth century,
illustrating the very young age of the victims in such cases before the
age of consent was raised. Further, it shows how the defense might use
a technical misunderstanding experienced on the part of an ignorant and
naive defendant to force a rectification in the court’s processing of
the charges against him. Finally, the fact that Amanda‘s statements
were cited as contradictory suggests the credibility of her account was
still questioned even after the guilt of the accused had been determined
by a jury. This action, making a concession on behalf of the
vulnerability of the accused and at the same time disallowing any
concession on behalf of the vulnerability of the victim, was part of a
defense pattern that was prevalent in all subsequent cases.

The second example illustrates how a statutory rape charge could be
defended on the basis of factors other than those related to victim
resistance. Proof of the victim’s age and speculations as to the direct
relevance of corroborating evidence were all part of the effort to

disprove the claimed offense in the absence of any legal reliance on
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proof of resistance. Taking place at the turn of the century and
shortly after the age of consent was raised to sixteen, this defendant,
Jason Gowen, was among the first to be tried on the statutory rape
charge.

The third example, taken from late in the period under study,
reveals some of the issues that were relevant to the less serious sex
offense of indecent liberties. First, we see how young children tended
to keep silent about the abuse for a long time; second, we see how the
court required little girls to testify to the offense in court; and
third, we see how a sentence of probation was a clue to the court’s
response to this charge at this time.

Finally, the fact that all three of these sample cases involved
very young victims is not entirely coincidental. As will be seen in the
extensive analyses that follow, the court’s preoccupation with trying
the offenders of young victims was nearly exclusive, and in that sense,
these victims are highly representative of the victims in the sample
more generally.

The documents that have been preserved in the case files of the
Ingham County Circuit Court disclose the information relevant to each
case, as the offenses were presented in a pre-trial examination before
the justice of the peace. They also provide insight into the legal
processes followed within the context of the local judicial system. The
following discussion describes how these case documents outline the
ordering of prosecutorial stages, which is of some interest in and of

itself; further, such preliminary familiarization will be useful for
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understanding the references this study will make to individual case

circumstances.

1. The Prosecutorial Process: Case and Outcome Patterng

1. A Description of the Case Files

Each case began with a signed formal complaint, hand-written until
around 1890 and after that typed on a standard form. The complaint was
directed to the justice of the peace of the designated county; it stated
the name of the person filing the complaint, the name of the accused
offender, and the name of the person who was offended (not necessarily
the same as the person making the formal complaint). It also included
the date on which the offense took place, the date the complaint was
being made, the name of the township in which the offense allegedly took
place, and the charge that was being made against the designated
offender. Because of the nature of the law with regard to sex offenses,
the age of the victim relative to the legal age of consent was
stipulated, an element essential to a rape charge, but not generally
considered necessary to the processing of other criminal charges. The
complaint was followed by a warrant, usually made out the same day, in
which the justice of the peace reiterated the charge from the complaint
and instructed the sheriff to apprehend the accused so that the alleged
offender could be brought in and charged with the offense.

Once the accused was apprehended, a pre-trial examination was

conducted in the office or courtroom of the justice of the peace. This
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person was an official elected for a four-year term, as provided in the
State Constitution. All of the justices of the peace in this sample
were men, but according to law they did not have to be attorneys. 7
Nonetheless, the examinations before these justices were structured very
much like a trial, and the justice acted very much like a trial judge.
The accused was represented by a defense attorney and the complaining
witness (the rape victim) by the prosecuting attorney; the prosecuting
attorney directed questions to the complaining witness, in answer to
which she related the circumstances of the offense; the defense attorney
followed with cross examination questions that were typically designed
to discredit her testimony and thus cast doubt on the defendant’s guilt
or at least mitigate his culpability. The amount of time given to the
cross-examination was always much more extensive than that given to
direct questioning; the questions usually became increasingly intimate
and exhaustive, and the tone increasingly argumentative, cynical, and
antagonistic. The transcripts of these examinations provide the basis
for this study of courtroom treatments of rape. 8

Upon completion of such an examination, the justice of the peace
submitted a "Justice’s Return®. This was his official determination
that there was "probable cause to believe® an offense "not cognizable
by me® had been committed by the accused upon the complaining witness.
The language in these returns is peculiarly cast to effect what seems a
double entendre. The use of the phrase "not cognizable by me" refers
legally to the limits of this magistrate’s jurisdiction, but also

implies the degree to which the criminal act was not "knowable" to a
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Justice of the peace, indicating that such an offense could only be
properly weighed by a judge and jury. Thus, the justice of the peace
served a gatekeeping role, which becomes for this study a major element
in uncovering the characteristics of individual rape complaints
warranting trial at the circuit court level.

The return stated that the accused was to be bound over for trial
in front of a jury and specified a bond amount that was to be paid if he
wanted to avoid waiting in the municipal jail for his trial date,
anywhere from a day to three months, depending on how soon the court had
scheduled its next term. The bond amounts varied arbitrarily, but did
seem to depend on the seriousness of the crime, the age of the victim,
and the accused’s ability to pay. Not unexpectedly, bond amounts
increased in general over time, from $500 for rape in the 1870s, to
$5000-$4000 for rape in the 1920s, although dropping down to roughly
42500 in the 1930s and 1940s. The general pattern of decreasing bond
amounts (with the exception of the late 1920s when they were at their
highest) seems at first to be a reflection of contemporary monetary
values, but may also demonstrate prevailing beliefs about the retaining
capability of high bond amounts, a disinclination to house certain
offenders, or the instituting of bonding agencies, which made bond
payment more readily possible regardless of the amount. It may also be
that bond amounts dropped noticeably in the 1930s because of the
Depression.

Finally, the justice’s return indicated a trial date, instructing

the accused to appear to hear and give answer to the "Information®, or
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formal charge, read by the prosecuting attorney at the opening of the
Jury trial. Each file contained a copy of this formal charge, and
usually it read verbatim like the charge in the compiaint, although
sometimes it was amended to add a second count or second charge against
the accused. 9 1f, for some reason, the prosecuting attorney decided
not to prosecute, there would be no information in the file, but rather
a statement of nolle prosequi, in which the prosecutor stated his
reasons for declining to prosecute the case. 10 These reasons varied
from a conclusion that the problem was "a family matter", to the
discovery that the defendant and the victim had gotten married, to the
recognition that there was not enough evidence to warrant bringing a
case to the attention of a jury. One thing seems clear: if the
procecuting attorney determined that a case should not be prosecuted,
the judge was left with little choice but to acquiesce in that decision.
In this way, the prosecuting attorney effected a level of control one
step beyond the justice of the peace in determining which cases made it
to trial.

1t should be noted at this point that the pre-trial examination
transcripts provide a record of court activity conducted before the
Justices of the peace, who were not, needless to say, the trial judges.
The trial outcomes were not a result of what happened in the pre-trial
examinations, but were the culmination of action taken in the circuit
court trial. The examination activities of the justice of the peace
closely parallel those of the trial judge, however, and his interactions

with the prosecuting attorney, defense attorneys, the complainant, and
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the accused, become for this study the basis on which to assess the role
of the judge. One cannot talk about the examining justice and the
presiding trial judge in any individual case without keeping in mind
their respective positions. Nonetheless, because their roles were in
effect so similar, this study will often present them as serving the
same function. Finally, though the trial transcripts are not available,
it seems safe to assume that the preliminary examinations were similar
in content to the trials that followed them. In fact, to the extent
that the pre-trial transcripts show the issues that led to cases being
accepted or rejected for trial, they probably reveal as much (or more)
about the overall view of the court system toward forced-sex crimes as
the trial transcripts themselves.

Beginning in the late 1920s, two additional kinds of documents
appear in the files. If the accused was convicted, a pre-sentence
investigation was conducted by county probationary authorities, who
would personally interview the offender and check into his background.
These reports yielded highly detailed accounts of the offender’s past.
Predictably, they revealed as much about the societal values and
assumptions upon which the investigations rested as they did about the
defendant. For example, every PSI reported on whether or not the
offender had attended Sunday school or had been a Boy Scout; each
official who conducted an investigation concluded with his or her own
subjective appraisal of the offender’s mode of response, his sexual
inclinations, his home circumstances, and his apparent mental state.

The motivation for collecting this information was apparently to assist
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the judge in sentencing. Indeed, if a judge did sentence a convicted
offender to prison, he would incorporate information from the PSI report
in his statement to prison authorities about the incoming inmate.

This second document, called the Judge’s Statement, first appeared
in the late 1920s with the advent of the PSI reports. It provided the
judge’s personal assessment of the offender, including a brief summary
of the circumstances of his offense and some justification for sending
him to prison. It is in these letters that we first encounter
characterizations that refer to the offender’s "feeble-mindedness”, "low
or nonexistent moral standards", "low order of social responsibility”,
"sodden mentality®", or "that class of degenerates which has no sense of
decency", etc. These comments are particularly revealing of where the
sympathies of the judges lay, and hint at larger societal beliefs about
what personality factors correlated with sexual deviance.

Except when these judge’s statements are present, case dispositions
cannot generally be determined from the documents in the files.
Fortunately, trial outcomes are noted in the court calendars, which are
available for this collection of court records beginning in 1874. 11
Regrettably, out of the total of 544 cases studied here, there is no
final disposition recorded for 52 of them. Beyond that, the seven court
calendars spanning this 100-year period served as a ready index to the
appropriate case files and suggested early in the research process what
criminal charges to consider. The laws of the State of Michigan defined
four sex-related crimes: forcible rape (termed forcible rape, not

because the term "rape® does not imply force in itself but because the
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designation "forcible" distinguishes it from statutory rape, which
does not legally hinge on force or threat of force); statutory rape;
assault with intent to rape; and indecent liberties. The language of
the law for forcible and statutory rape changed only with respect to the
age of consent over the course of the 100 years of this study.
Otherwise, it read the same in 1948 as it did in 1846:

1f any person shall ravish and carnally know any female of

the age of ten years or more [raised to fourteen years in 1887

and to sixteen years in 18%97], by force and against her will, or

shall unlawfully and carnally know and abuse any female child

under the age of ten years, he shall be punished by imprisonment

in the state prison for life, or for any term of years; and such

carnal knowledge shall be deemed complete upon proof of

penetration only [changed to "proof of penetration, however

slight" in 1948]. 12

The law designating the age of consent at ten years was not

changed, as shown above, until 1887, at which time the Michigan
legislature raised the age limit to fourteen, and finally, in 1897, to
sixteen, which is where it remained for the duration of the sample. 13
Further, the law of 1913 limited prosecution for statutory rape to males
over fourteen who had sexual intercourse with females between fourteen
and sixteen. 14 For purposes of clarification, the consent limit
established the age below which a female person was not considered
legally or morally responsible for her participation in a sexual act,
and above which she was assumed capable of consenting and therefore
responsible for her participation. Thus, by law, "carnal knowledge”
had to be accomplished by force and against the will of a female at or

over the age of consent to be considered rape; rape of a female under

the age of consent conspicuously left the element of force out. As will
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be seen, this protection was not always maintained under courtroom
interrogation, and the resistance of under-age girls, even children,
routinely became the object of scrutiny.

As with the law for rape, the law for assault with intent to rape
changed only slightly in wording and not at all in substance over the
period of this study. In 1844, this law read as follows:

14 any person shall assault any female with intent to commit

the crime of rape, he shall be deemed a felonious assaulter,

and shall be punished by imprisonment in the state prison not

more than ten years, or by fine not exceeding one thousand

dollars. 15

By 1948, the phrase “"deemed a felonious assaulter® had been altered

to read "guilty of a felony", and the maximum fine amount of one
thousand dollars had been raised to five thousand dollars. The
practical aspects of enforcing this law were similar to those of
enforcing the law for rape, except that penile penetration of the vagina
did not have to be proved, and the age of the victim was not an issue.
Parenthetically, the fact that this charge could apply to victims of any
age in part distinguished it from the charge for indecent liberties,
which was applicable only to victims under a specified age.

The law against committing indecent liberties with a female child
was first enacted in 1887. It was listed under the heading "lndecency
and Immorality" and provided:

Any male person or persons over the age of fourteen years, who
shall assault a female child under the age of fourteen years,
and shall take indecent and improper liberties with the person
of such child, shall be guilty of a felony, punishable by
imprisonment in the state prison not more than ten years or

by fine of not more than five thousand dollars. 14

The age limit for both the assaulter and the victim was raised to
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sixteen in 1925; until this time, young boys of fourteen and fifteen
were not deemed legally responsible for engaging in indecent liberties,
and after this date, young girls of fourteen and fifteen were deemed to
need legal protection from indecent liberties. This was a crime that
usually consisted of partially disrobing a child, and fondling the

geni tals, breasts, or buttocks, almost never with the use of force
because the child was too young to understand what was going on.
Frequently too, it involved inducements of candy or small amounts of
money.

As early as the first cases in this collection, the word "assault"”
was incorporated in the formal complaint into the naming of each
offense. In that sense, there was evidently public understanding and
enduring legal acknowledgement of the intimately and injuriously
invasive nature of sexual crimes against women and girls. Yet, the
actual functioning of these sexual assault laws over time contradicted
that view. First, socially internalized definitions of these charges
became codified in the courtroom, reflecting a cultural equivocation
that simul taneously sanctioned sexual protection for women and doubted
women’s self-reported sexual victimization. Further, the assumptions
behind these sexual assault laws served both to constrain and
exaggerate courtroom rhetoric, which in turn perpetuated distorted ideas
about women, men, and sexuality. It is this mutually reinforcing scheme
of activity that characterized the role of the court in its sometimes
uncertain efforts to define and enforce sexual assault laws in a century

of great cultural change.
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The discussion that follows seeks to expose and examine the
aggregate patterns in charging, convicting, and sentencing that emerge
out of this sample of 100 years of rape prosecutions. 1 have somewhat
arbitrarily structured the data into ten-year segments as it seemed the
least cumbersome of methods. 1 also hoped it would allow for ease of
comparison with other identifiable frames of reference in the American
past, such as census data. Additional aspects of the sample, such as
the relationship of the accused to the victim, the factors related to
victim resistance, the socio-economic status of the defendant and
victim, and the race of the accused, will conclude the effort in this
chapter to identify the significant patterns that may be found to exist

within the context of larger social, legal, and moral developments.

2. Data Summary

Upon first observaticn of this sample of 100 years of rape
prosecutions, one feels the need to get a sense of proportion. How did
the number of rape prosecutions here compare to the population in the
county over which this court had jurisdiction? How did this number of
sexual assault cases compare with the number of non-sexual bodily injury
assault cases? First, the impossibility of determining how many crimes
of any Kind never made it to court is a limitation this study is forced
to concede. And, in light of what is known about the large number of
sexual assault cases that have traditionally not made it to the
prosecution stage, this study will take it as a given that many were

turned away at various investigative levels, 17 Still, admitting these



26

limitations, there is much that can be learned by assessing the sexual
assault cases that came into this court. This inquiry begins by
examining the relative positions of sexual and nonsexual assault cases,
thereby getting a picture of the proportion of sex-related crimes to
population and to non-sex-related crimes. [See Figure 1. Comparison of
Sexual and Non-Sexual Assault.)

In 1870, for example, the population of Ingham County was reported
to be 25,248. In the ten years that followed, eight cases of various
forms of sexual assault came before the court, a number that seems
small in light of the fact that the same court processed thirty-six
cases of various forms of non-sexual bodily assault during that time.
This imbalance reversed itself, however, in the period 1911 to 1920.
With the 1910 census recorded at 53,310, there were thirty-nine cases
of non-sexual bodily assault and fifty-five cases of sexual assault.

By 1940 the population of the county was recorded at 130,616, and the
number of rape and sex-related crimes tried in the circuit court in the
ensuing decade was 147 with only 91 cases of non-sexual bodily assault
coming to trial. 18 This trend of an increasing rate of sex-related
crimes and a decreasing rate of violent assault crimes relative to
population growth gives a preliminary sense of a growing prosecutorial
emphasis <(and actual incidence) on sex-related crimes and a decreasing
prosecutorial emphasis (and actual incidence) on non-sex-related crimes,
evidenced in greater court activity for the former than the latter.

Probably the most striking feature of the sexual assault cases

prosecuted in Ingham County over this 100-year period is the
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disproportionately high number of statutory rape cases in relation to
the low number of forcible rape cases (the victim being over the age of
consent, and force being required as an element of the crime). Indeed,
326 (59.9 percent) of the total of 544 cases fall into the category of
statutory rape. This statistic immediately suggests some measure of
the priority given to protecting yvoung girls and children from sexual
assault, particularly when it is seen in contrast to the forty
(7.4 percent) forcible rape cases. In effect, the rape of adult women
appears be a crime that was prosecuted very infrequently, and one is
left to speculate that perhaps the reasons for that had something to do
with how prosecutable (that is, how winnable) these cases were perceived
to be by law enforcement officers, prosecuting attorneys, and potential
complaining witnesses. It seems, in fact, they were not considered
winnable at all.

The pattern of statutory rape cases shows dramatic increases over
the ten decades in the number of cases, particularly after the 1887
rise in the age of consent. The number of cases over this time
increases from two in the decade 1881-18%90 to thirteen in the decade
1891-1900, remains steady at thirteen in the years 1901-1910, jumps to
thirty-eight in the period 1911-1920, explodes to 117 cases in the
period 1921-1930, drops down to forty-nine cases (less than half the
previous decade) during 1931-1940, and resumes a high level again of
ninety-five cases in 1941-1950. [See Table 2. Distribution of all
Charges for Each Decade.] The overall upward trend across the decades

is consistent with studies that show the incidence of rape on the rise.
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For example, the findings here resemble those of Theodore Ferdinand,
who demonstrated in his study of Boston police files that reported rape
was a crime that had consistently risen at a rate greater than the rate
of population growth in the twentieth century. 19 But the untypical
tripling of cases in this sample in the decade of the 1920s bears
special attention and will be a subject for closer examination in the
chapters that follow. [See Figure 3. Number of Cases for Each Charge.]l
Notably, the conviction rates for the statutory rape cases are
relatively high: 30.8 percent in 1891-1900; 53.8 percent in 1901-1910;
73.7 percent in 1911-1920; 44 percent in 1921-1930, 71.4 percent in
1931-1940, and 81.1 percent in 1941-1949. O0f all 324 statutory rape
cases, 226, or 69.4 percent resulted in convictions, with the remaining
cases distributed as follows: sixteen acquittal (4.9 percent),
fifty-six pnolle prosequi (17.1 percent), and twenty-eight unknown
outcome (8.6 percent). [See Figure 4. Outcome Distribution: Statutory
Rape.]l The pattern that becomes apparent here, and is repeated with
the other charges as well, is that nolle prosequj outcomes are always
from two to four times more frequent than acquittals. Apparently
prosecutors preferred to decline prosecution rather than pursue
prosecution of a case that appeared destined for jury acquittal. 20
The implication, of course, is that prosecutors were very careful about
the cases they chose to prosecute. This pattern existed throughout the
sample for all four charges: for all cases not ending in conviction,
setting aside those with unknown outcomes, forty-four resulted in

acquittal, and 101 were nolle prossed by the prosecutor. [See Figure 8.
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Conviction Rates for Each Charge.]

Turning to the forty forcible rape cases, in which a woman over the
age of consent filed a charge for "“carnal knowledge by force and
against her will®, the outcomes are somewhat more evenly distributed
than in the cases for statutory rape. Here, fifteen (37.5 percent) of
the forty ended in conviction; five cases (12,5 percent) ended in
acquittal; thirteen cases (32.5 percent) resulted in pnolle prosequi; and
seven cases (17.35 percent) show unknown outcome. [See Figure 5. Outcome
Distribution: Forcible Rape.]l] Clearly, there was a remarkable
disinclination to prosecute cases of forcible rape; further, the
outcomes reveal a greater reluctance of juries to find a man accused of
raping an adult woman guilty than to find a man accused of raping a
young girl under the age of consent guilty. Less than half of forcible
rape cases ended in conviction, and of these, nearly 304 were
discontinued by the prosecuting attorney before they could be brought
to a jury for consideration.

The distribution of these cases over the entire period shows three
from 18350-1840, three from 1841-1870, four from 1871-1880, four from
1881-1890, one from 1891-1900, then four, three, and three respectively
in succeeding decades, with finally an increase to six cases in
1931-1940, and nine cases in 1941-1950. [Refer again to Table 2.]

At first glance, this may seem like an uneventful, albeit increasing,
spread of the numbers, but one does want to ask why there were was only
one case of forcible rape brought to this court during the last ten

vears of the nineteenth century. Preliminary speculation begins by
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supposing that the 1887 change in the age of consent threw prosecuting
attorneys off balance. In other words, under the earlier law, a child
of twelve qualified as an adult and therefore her complaint could be
prosecuted under the forcible rape charge. After the change, the law
viewed her as a child, and her case could be prosecuted under the
statutory rape charge. Not incidentally, the number of statutory rape
cases in the 1890s was thirteen times what it was in the 1880s. The
fact that for these ten years there was only one charge for forcible
rape filed under the raised age of consent stipulation suggests that
prosecutors were not fully convinced that a female "fourteen and over"
was a legitimate victim of rape. Further, it is of interest that the
high jump in statutory rape cases in the 1880s and 1920s is not
duplicated with cases of forcible rape in those periods. Whatever
factors were contributing to that mushrooming of statutory rape court
activity did not apparently affect the impetus to adjudicate a
comparable increase in cases of forcible rape, Ultimately, the
conclusion seems inescapable that the law against raping females under
the age of consent was implemented far more often than was the law
against raping females over the age of consent, and indeed these numbers
suggest the latter was very rarely tested in the courtroom.

Cases of assault with intent to commit the crime of rape totaled
seventy-four (13.6 percent of all the cases). Of these, forty-eight
(64.8 percent) ended in conviction; three (4.1 percent) ended in
acquittal; thirteen (17.6 percent) led to polle prosequi; and ten (13.5

percent) show unknown outcomes. [See Figure 6. Outcome Distribution:
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Assault with Intent to Rape.] The fact that there were no cases of
this type prior to 1871, indicates there was little or no effort to
enforce the law against this offense until late in the nineteenth
century., The numbers in each of the five decades beginning in 1871
remain small (five or less), but as with the statutory rape pattern,
there is a dramatic increase to twenty-one cases in the 1920s, followed
by a drop to twelve in the 1930s, and an increase to twenty-six in the
1940s. 1t seems probable that the large increase in assault with
intent to rape cases in the 1920s may be attributable to the same
factors that account for the increase in statutory rape cases during
that decade. Indeed, since the ages of the victims in the assault with
intent cases during that time were all (save one) under the age of
consent, it seems likely that the 1920’s court was particularly
concerned with sexual abuses (or sexual activities) that involved young
girls and adolescents. Moreover, while age was not legally a factor in
the law for assault with intent to rape, fifty-five of the seventy-four
complaining witnesses in that category were under the age of consent.
This reiterates the earlier point that the rape laws of Michigan were
consistently not implemented in this county in cases where adult women
claimed to have been violated. While we have no way of knowing how
many complaints by adult women were turned away as unfounded, their
obvious courtroom absence leads one to believe that there must have
been many.

There was a total of 104 cases of indecent liberties, which

accounts for 19.1 percent of the sex-related charqes brought to this
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court in the 100 years under study. Of these, seventy-eight ended in
conviction. [See Figure 7. Outcome Distribution: Indecent Liberties.)
This 63.4 percent conviction rate for sex crimes against underage
females is comparable to the 49.4 percent conviction rate for
statutory rape and substantiates again the conclusion that there was a
greater willingness to prosecute and convict accused offenders of young
girls and adolescents under the age of consent than those who had
allegedly offended adult women. The first case for indecent liberties
did not turn up until 1889, reflecting the fact that there was no law
against such behavior until 1887. 21 The fact that another ten years
passed by before a second case of this nature came into the court
raises questions as to why there was so little activity in response to
this law. The enactment of the law at this time clearly coincides with
the raising of the age of consent for rape in the same year, both
measures aimed at establishing greater legal protection for female
children. 1In spite of this, however, the frequency of cases for
indecent liberties remained small in the decades up to 1920; then, in
keeping with the apparent heightened attention to sex crimes involving
females under the age of consent, they jumped substantially to
twenty-five in the period 1921-1930, followed by another increase to
thirty in the period 1931-1940, a number which increased yet again to
thirty-seven in the period 1941-1950. [See again Table 2., Distribution
of A1l Charges for Each Decade.] Thus for the charge of indecent
liberties, as with charges for statutory rape and assault with intent to

rape, the decade of the 1920s emerges as a time of more than double the
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activity of the previous decade.

3. Cross-Sections of Each Decade

Turning from analyses of the data for each charge to cross-sections
of the data for each decade reveals summary sketches of this court’s
activity in response to sex-related crimes against women. Again,
utilizing a decade by decade approach is admittedly contrived, but it
does allow for ready comparison of crime figures with census data,
reported every ten years beginning in 1840 for the State of Michigan.

I use the census figure for the beginning of each decade in order to be
assured of that number of people living in the county for the duration
of the ensuing ten years. [See Table 10. Summary of each decade.]

From 1850 to 1840, there were three cases for incest, both of which
were termed forcible rape since the victim was at or over ten years, the
age of consent at that time. In one case the outcome was a conviction
and in the other two nolle prosequi, so there was a 33% conviction rate
for this decade, an observation admittedly limited in value because of
the very small size of the sample. As a matter of gauging the number of
cases in reference to the population, the three cases here equal .034%
of the 1850 census figure of 8431.

From 1861 to 1870, the picture is not much different. There are
three sex-related cases here, all for forcible rape, the age of consent
still being ten years. With only one conviction, the conviction rate
for this decade is 33.3 percent. The three cases here, relative to the
population, equal .017 percent of the 1840 census figure of 17,435,

Thus, the percentage of cases relative to the population in the 1840s is
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slightly lower than it is in the 1850s.

But there is a marked increase in the number of cases in the 1870s.
From 1871 to 1880, the court heard eight sex-related cases: four cases
were for assault with intent to rape, one of which resulted in
conviction; and four were for rape of females over the age of consent,
still at ten years, one of which resulted in conviction. Thus there is
an 23.0 percent conviction rate for all of the sex-related cases in the
1870s. The number of cases in this decade is a figure equal to .032
percent of the 1870 census figure of 25,248. It can be said, then,
that the number of sex-related crimes tried in the court in the 1870s
relative to the population growth was more than double that of each of
the two previous decades.

In the decade of the 1880s, when the census figure was 33,474, the
total number of sex-related crimes processed in the court was eight;
four were for forcible rape with no convictions, one for statutory rape
with no conviction; two for assault with intent to rape with a
conviction; one case for indecent liberties, which resulted in a
nolle prosequi. Here, there is a conviction rate of 12.5 percent (a
decrease from the 25.0 percent rate of the 1870s).

But the number of cases regains its earlier status in the 1890s and
sets the stage for steady increases through the end of the 1920s. From
1891 to 1900, there was a total of seventeen cases: one for forcible
rape, thirteen for statutory rape, two for assault with intent to rape,
and one for indecent liberties. Convictions resulted in four statutory

rape charges, in one of the two assault with intent charges, and in the
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single indecent liberties charge. Thus the conviction rate in the 18%0s
for all sex-related cases was 35.3 percent, a higher conviction rate
than had been achieved in any previous decade. With regard to these
convictions, it is important to remember that the age of consent had
been raised to fourteen in 1887, and that five of these seven
convictions involved victims under the age of consent. This change in
the law no doubt facilitated obtaining these convictions. Finally, the
percentage of cases relative to the 1890 population was .045 percent, a
rate higher than those of any other decade.

From 1901 to 1910, twenty-five sex-related cases represent .063
percent of the 1900 census figure of 39,818, a decided increase from
the previous decade. Four cases were for forcible rape, ending in one
conviction; thirteen were for statutory rape, resulting in seven
convictions; two were for assault with intent to rape, both resulting in
convictions, and six were for indecent liberties with four convictions.
Thus, the first decade after the 1897 climb in the age of consent to
gsixteen emerged with nearly the same number of statutory rape cases as
in the decade before, but with one and a half times as many sex-related
cases overall as in the previous decade relative to population figures.
Finally, this decade shows a conviction rate of 56.0 percent for the
sex-related crimes that made it into court.

The years from 1911 to 1920 demonstrate a continued increase in the
rate of cases relative to population figures. The case total is
fifty-five, which is .103 percent of the 1910 population figure of

53,310, manifesting an increase one and a half times the number of
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cases relative to population figures in the previous decade. These
fifty-five cases are comprised of three forcible rape cases, none of
which led to conviction; thirty-eight statutory rape cases, twenty-
eight which ended in conviction; five cases of assault with intent to
rape, which led to three convictions; and nine cases of indecent
liberties, ending in six convictions. Thus, in this ten-year period
spanning the enactment of progressive social and economic reforms and
the nation’s involvement in World War 1, there was a doubling of
sex-related cases tried in court, and a 10.0 percent increase in
conviction rate, from 36.0 to 47.3 percent.

The most dramatic increase in cases occurred in the 1920s. Here,
161 cases comprised .197 percent of the 1920 population figure of
81,554, It is important to recognize that this population figure is
more than one and a half times the population figure of the preceding
ten years, but the percent of sex-related cases relative to population
is almost double what it was in the previous decade. The vast majority
of these 141 cases were comprised of 117 statutory rape cases, seventy-
five of which resulted in convictions. The remaining cases included
three for forcible rape, with two convictions; twenty-one for assault
with intent to rape, with twelve convictions; and twenty for indecent
liberties, with thirteen convictions. Thus there was an overall
conviction rate of 43.4 percent for sex-related crimes in the 1920s, a
figure comparable to that of the previous ten-year period.

The jump in cases in the 1920s is underscored by the drop in cases

in the 1930s. During this period, the court apparently tried only
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ninety-seven sex-related cases, a figure which is .083 percent of the
1930 population figure of 116,587. So while the population grew by
over 35,000 from the previous decade, the number of sex-related crimes
dropped by sixty-four. Still, the conviction rate remained steady at
62.9 percent: six forcible rape charges led to two convictions;
forty-nine statutory rape cases resulted in thirty-five convictions;
twelve assault with intent to rape cases resulted in ten convictions;
and thirty indecent liberties charges led to fourteen convictions.
The decade of the 1930s can be characterized as one in which the 1920s’
conviction rates were sustained, but there is certainly a noticeable
reduction in the number of sex-related cases that were prosecuted in
contrast to the very high increase experienced in the 1920s. This is
yet another pattern that coincides with Theodore Ferdinand’s findings:
rape cases increased in Boston during periods of prosperity and
decreased during periods of economic depression. 22

Finally, from 1941 to 1930, there were 147 sex-related cases
brought before the court. 0f these, nine were for forcible rape, with
seven convictions; ninety-five were for statutory rape, with seventy-
seven convictions; twenty-six were for assault with intent to rape, with
nineteen convictions; thirty-seven were for indecent liberties, with
thirty-one convictions. The conviction rate for this period was 79.8
percent, a proportion higher than that of any other decade prior to
this. The percentage of the cases relative to the 1940 population of
130,616 is .127 percent, which is a proportion much greater than that of

the 1930s (.083 percent), but still not as high as that of the 1920s
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(.197 percent).

What do these cross-sections of the decades reveal? The level of
court activity devoted to sex crimes was minimal and sporadic in the
mid- to late- nineteenth century. It experienced a big growth in the
number of cases in the periods of the 1870s and 1890s, sustained after
that until the 1920s, when the numbers achieved their highes* point.

At the same time, conviction rates maintained a stable position in
the 60 percent range from 1900 to 1941; in the 1940s, the conviction
rate jumped sharply to just under 80 percent.

Thus three aspects of this review of the data are significantly
irregular. First, there is the mushrooming of sex crimes in the 1920s
with cases of statutory rape predominating; second, there is the drop
in sex crimes in the 1930s, consisting primarily of a drop in statutory
rapes; and third, there is the increased conviction rate in the 1940s.
These findings must be seen in light of sentencing patterns, however, in

order to better understand their implications.

4. Sentencing Patterns
Accounting for the incidence of cases and their respective
conviction rates provides some idea of the attention accorded to each

of these crimes. Judgments as to the seriousness of that attention may

be tempered, however, when sentencing patterns are factored in. In the
case of indecent liberties, the fact that the 1920s’ numbers remained
high in subsequent decades may indicate a persistant recognition of the

critical nature of this crime; the fact that the conviction rate was
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high (&5 percent) suggests it was perceived by juries to be harmful and
deserving of punishment. Yet, the sentencing patterns that accompanied
the convictions for indecent liberties qualify these conclusions. ([See
Table 9. Known Sentence Ranges for Sex-Crime Convictions.]

0f the twenty convictions for indecent liberties in the decade of
the 1920s, thirteen resulted in prison term sentences; of the fourteen
convictions in the 1930s, eleven resulted in prison terms, one in a
90-day jail term, and two in probation orders. Of the thirty-one
convictions in the 1940s, fourteen led to probation orders, and only six
resulted in prison terms, with two offenders serving short terms in the
local jail. Thus, while there were more cases for indecent liberties
brought into the court in these later decades, a higher percentage
of these resulted in lighter sentences.

The sentencing patterns for the other charges require examination
here as well. In particular the sentencing dissimilarities between
convictions for statutory rape and rape of an adult woman are striking.
First, there was only one order for probation in cases where offenders
were convicted of raping an adult woman; indeed, of the fifteen total
convictions for this crime, two resulted in life sentences (in the late
1920s), one received a prison term of ten to twenty years, another
seven years, and the rest received from one- to five-year prison terms.
The shorter prison terms emerged in the 1930s and 1940s, the latter
decade additionally occasioned by two offenders being sent to the State
Mental Hospital at Kalamazoo. 1t seems that, in spite of the over-

whelming skepticism accorded adult women’s reports of sexual victimiza-
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tion, if these victims were able to convince a jury of the truth of
their story, the circumstances were so awful that a prison term for the
offender was virtually assured. In that the lengths of the sentences
for forcible rape were markedly shorter in the later decades, this
sentencing paradigm was analogous to that for indecent liberties.

For statutory rape, making sense of sentence patterns poses some
difficulty. The most obvious finding here is that the percentage of
probationary sentences increased from just under 29.6 percent of
convictions in the period from 1911-1920, to 32 percent in the 1920s,
and, except for a drop to 8.8 percent in the 1930s, continued to
increase to a high point of 51 percent of convictions in the 1940s.
Indeed, in general, it can be said that probationary sentences for
statutory rape convictions were more numerous than for any other
charge. Second, while there were four sentences of life imprisonment
and ten sentences of seven and a half years minimum in the 1920s, and
five life sentences with seven sentences of seven and a half years or
more minimum in the 1930s, there were only two sentences for 1ife
imprisonment in the 1940s and seven sentences of seven and a half years
or more in the 1940s. Further, prison terms moved from ten years in
the 1870s, fifteen years in the 1880s, an average of 4.29 years in
1911-1920, to an average of 4.5 years in 1941-1949. 1f probations are
factored in, then the average number of years for convicted offenders
of statutory rape was only 2.4, What these figures seem to suggest is
a2 trend toward lighter sentencing for statutory rape, paralleling that

for rape and indecent liberties. Such a perception needs clarification,
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however, for the unmistakable characteristic of statutory rape
sentencing is its extraordinary variability.

Statutory rape is a charge that, until the 1974 enactment of the
Michigan Criminal Sexual Conduct Code (which basically defined
incremental levels of forced sexual assault under four "degrees" of
criminal sexual conduct), lumped together as equal under the law incest
with a child, underage consensual sexual activity, and forced
intercourse with a stranger or acquaintance. To properly assess
statutory rape sentences, one must 100k more carefully at how sentencing
was linked to these markedly disparate, but officially undifferentiated
subcategories. In particular it seems that the commonly understood
contrast between incest with an underage child and consensual
intercourse in the context of a quasi-romantic relationship illustrates
this point. For statutory rapes in which the offender was the father,
uncle, or brother of the victim, the sentences were nearly always
lengthy. Generally they varied from prison terms of seven-to-fifteen
years, to fifteen-to-twenty-five years, to life. Of thirty-nine known
convictions for incest with a female child, there were nine (21.4
percent) life sentences and only one order of probation (for
brother-sister incest). Remarkably there were only nine cases of
incest that did not result in a conviction. 1In statutory rape cases
that involved consensual sexual intercourse, prison term sentences ran
from one-to-ten years in the 1920s to one-to-three years in the 1940s.
Additionally, these fifty-one convictions resulted in eighteen (35

percent) orders for probation, a decidedly higher figure than the
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probation count for incest convictions. There can be little doubt from
these sentencing disparities that, under the seemingly singular charge
for statutory rape, two socially unacceptable offenses were met with
widely divergent legal responses. In short, incest was far more
severely punished than was underage consensual sexual intercourse.

The sentences for assault with intent to rape surprisingly exhibit
the same level of severity as those for forcible rape, falling for the
most part in the five- to ten-year minimum range. The main difference
was that there were no life sentences for this charge. The most severe
penalty was twenty to forty years, given out in the 1920s; a total of
six orders for probation were awarded, and in three cases, the first
occuring in the 1920s, the defendants were not sentenced but were
ordered held for indeterminate periods of time in the State Mental
Hospital. The prison terms were five years (one) in the 1870s, six
years (one) in the 1890s, and averaged 6.3 years in the 1920s, 4.7
years in the 1930s, and 2.65 years in the 1940s. These averages are
for prison terms only and are not reflective of the number of orders
for probation. The trend here is one of decreasing severity,
especially marked in the 1940s, which again, duplicates the sentencing
trend for the other three charges.

What can one say at this point about the patterns that have
presented themselves in these cases? First, the marked increase in the
number and rate of cases relative to population over time, already made
evident in the summary of the decades, and the trend toward lighter

sentencing, especially evident in the 1940s, is reiterated here.
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Further, it is apparent that an emphasis on protecting child victims of
sexual abuse achieved some impetus in the 1880s with the 1887 enactment
of the law for indecent liberties and the rise in the age of consent
from ten to fourteen, occasioning a major expansion in the cases for
statutory rape in the subsequent ten-year period. The social and legal
censure of incest was generally always severe, but sentence patterns do
reveal an ameliorated legal response to it by the 1940s. Finally, it
appears there was deep skepticism toward women victims of sexual
assault, presumably motivated at least in part by the assumption that,
if women were capable of consenting (as the law implied), they very
likely did so. Related to this kind of thinking, cases of underage
consensual sexual intercourse presented a perplexing dilemma for all
courtroom agents and for jurors. The social distinctions between
incest, forced sexual intercourse with an underage girl, and underage
consensual sexual activity required discriminations that the law did
not explicitly accommodate. Consequently, the means by which societal
notions of misconduct could be secured in the implementation of rape
law rested on that vagque statutory provision allowing for punishment by
*imprisonment...for life, or for any term of years." The point here is
this: the severity of sentences may be the best index to the degree of
social censure brought to bear upon a crime. Understanding how the
court effected this kind of discretion is both basic and crucial to a

proper interpretation of the court’s treatment of sex crimes.
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3. A Comparison of Sexual and Non-Sexual Assault Cases

Earlier in this chapter, a brief comparison of the sexuval assault
and non-sexual assault cases that came before this court revealed an
imbalance in favor of non-sexual assault cases in the period from 1870
to 1910. After 1910, that imbalance reversed itself, and showed that
prosecutors spent more of their time on sexual assault than on
non-sexual assault cases in this court. Knowledge of that statistic
provides a glimpse of how the sexual assault cases in this sample
compared with other crimes of bodily injury, primarily from the
standpoint of incidence relative to population. For this purpose, I
collected data on four crimes of personal bodily injury, which
are, in order of increasing severity: (1) assault and battery,

(2) assault with intent to do great bodily harm less than murder
(including assault to rob and assault with a deadly weapon), (3) assault
to murder, and (4) murder. A close examination of these assault cases
together with sexual assaults uncovers a level of information about the
treatment of sexual assault crimes that could not be had without such a
comparative analysis.

What seems to be the clearest indication of how much court activity
was taken up with sexual assault cases, relative to non-sexual assault
cases, is the proportion of each to the population figures. Having
already determined that the number of sexual assault cases was low in
the late nineteenth century relative to non-sexual assault cases, a

study of Table 11 provides individual percentages relative to population
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figures for the 1870s and for each decade thereafter. The thirty-six
non-sexual assault cases of the 1870s equal .142 percent of the census
figure for 1870, and the eight sexual assault cases for that same period
equal .032 percent of that same census figure. Thus the sexual assault
rate is less than one-fourth that of the non-sexual assault rate for
that decade.

By the decade of the 18%0s, the sexual assault-to-population rate
was .045 percent, which is exactly half the non-sexual assault-to-
population rate of .090 percent. One may speculate that law enforcement
was becoming more effective concerning non-sexual assaults and that
society was thus becoming more civilized. 23 With reéard to the
comparatively low proportion of sexual assaults at this time, it seems
to belie the growing concern that operated in American communities at
many levels for enforcing protections against the abuse of children and
for ending vice. 24

From 1910 to 1920, the emphasis is reversed, as evidenced with a
sexual assault-to-population rate of .103 percent and a non-sexual
assault-to-population rate of .073 percent. This sign of a trend toward
a greater proportion of sexual-assault cases became magnified as years
passed, but was especially exaggerated in the 1920s. Here, for sexual
assault, the rate of cases relative to population was .197 percent; for
non-sexual assault, the rate was .077; the sexua! assault to non-sexual
assault ratio in the 1920s was two and a half to one. One can begin to
see that if violent crimes of bodily injury during this time were less

frequent because a more ordered society was in place, crimes of sexual
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assault were more numerous because sexual abuse was becoming more
prevalent. Such a conclusion may need to be qualified, however, given
what we already know about the high incidence of consensual sexual
intercourse cases filed under statutory rape complaints during this
decade. Could it be the court was simply responding to a perceived
need to punish young men who engaged in casual intercourse with
consenting adolescent girls? If this was so, then the higher number of
sex crimes over bodily injury crimes is better understood. This is a
matter that will be addressed more fully in the chapters that follow.
At this point, it is important to recognize how the extent to which the
high number of sexual assault cases in the 1920s is underscored by the
low number of non-sexual assault cases during this time.

Conversely, the drop in the number of sexual assault cases in
the 1930s is made more remarkable because of the comparatively stable
number of non-sexual assault cases. The rate of the latter relative to
the 1930 population figure is .076 percent; the rate of the former
relative to the population is .083 percent, a precipitous drop from its
level of .197 percent in the 1920s. Then, in the 1940s, while the
bodily assault rate again remained steady at .070 percent of the 1940
population figure, the sexual assault rate rose to .127 percent of the
population. The question that arises is: why does the amount of court
activity for non-sexual assaults remain stable over this period of
thirty years while the rate of sexual assaults is so irregular and
volatile? Possible answers to this question will be pursued as this

study progresses.
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For now, the patterns that emerge here offer at least these
conclusions: (1) The overall growth in sexual assault cases,
disproportionate to population figures, and the concurrent overall
decline in nonsexual assault cases replicates the pattern Ferdinand
discovered in his study of Boston crime figures. It also substantiates
the argument that violence in general, relative to population growth,
decreased, and that sexual violence increased at a level
disproportionately greater than population growth. 25 <(2) The 200
percent increase in sexual assault cases in the 1920s is anomalous in
comparison to the nonsexual assault growth of 41 percent. Clearly, the
1920s was a time of greatly increased activity in this criminal court
for both types of assault cases. But the vastly greater number of
sexual assault cases in that period is a unique phenomenon, made even
more remarkable by the fact that the 1930s shows a 40 percent drop in
sexual assault cases and a concommitant 41 percent increase in nonsexual
assault cases. (3) The rate of nonsexual assault cases, while somewhat
fluctuating in the early decades of this sample, remains at a stable
level of from .070 to .077 percent of the population for four decades
beginning in 1910. As the population grew, the rate of growth in
nonsexual assault cases grew also--but not in a manner disproportionate
to population growth. This pattern was not true for sexual assault
cases, which showed a great increase in the 1920s, a sizable decrease
in the 1930s, and a comparable increase again in the 1940s.

It is difficult to compare conviction rates for sexual and nonsexual

assault cases in the early decades because there were so few cases. But
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beginning with the 1890s, conviction rates for the two groups of assault
cases were remarkably similar. [Refer to Table 1. Comparison of Sexual
and Non-Sexual Assault.] In the 1890s, the rate for sexual assault was
35.3 percent, the rate for nonsexual assault was 23.5 percent. After
that, both categories show rates close to (or slightly above) 40 percent
until the 1940s, when they both show a nearly identical increase to
nearly 80.0 percent or above. That both types of cases show such
similar conviction rates over time may say something about the rational
capacities of prosecuting attorneys to predict jury responses; that

both types of assault cases show marked conviction rate increases to 80
percent in the 1940s must be assessed in the context of observable

patterns in sentencing for both,

é. Sentencing Patterns: A Comparison of Sexual Assault
and Non-Sexual Assault Cases

This study has already established that the sentencing trend over
time for sexual assault cases was toward lighter sentences with the
most severe sentences reserved for incest offenders. For those
convicted of non-sexual bodily assaults, sentences were the harshest
for convicted murderers. Using the period of the 1930s and 1940s, a
time when the conviction rate increased for all cases of assault, it is
possible to see that, for cases of bodily assault, sentencing is fairly
predictable for the charge of assault and battery (usually a short term
in jail or a fine) and for the charge of murder (usually a very long
prison term or more likely life imprisonment). [See Table 12. Range of

Sentences for Non-Sexual Assault Convictions.) The most discretion was
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exercised in regard to sentencing for the charge of assault with intent
to do great bodily harm or assault to murder. Here, a pattern emerges
in which the percentage of probationary sentences increased from 33
percent in the 1930s to 43.4 percent in the 1940s. The average minimum
sentence shows very little change, however, going from 4.98 years in
the 1930s to 4.4 years in the 1940s. So, for nonsexual bodily assault,
the conviction rate was much higher in the 1940s than in all previous
decades, but sentencing severity remained relatively unchanged. This
is significant to the extent that it underscores the fact that sentence
severity for sexual assault in this period was noticeably lessened. We
have seen already how the conviction rate for sexual assault cases went
up to 80 percent in the 1940s and how that increase was linked to
decreasing severity in sentencing. It seems that, at least for this
court, the severity of sentences was lessened in the 1940s only in

cases of sexual assault, but not in cases of non-sexual bodily assault.

I11: Taking a Case to Court: The Odds for the Prosecution

1. Resistance, Corroboration, and Credibility
In the literature on rape prosecutions, there are clearly certain
factors that are known to influence a prosecutor’s willingness to
prosecute and a jury’s willingness to convict. This chapter will
briefly assess the prevalence of some of those factors in this sample
as a prelude to closer examination of them in selected courtroom

transcripts.
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Through a statistical analysis of 445 rape complaints in Washington
in the period from 1972 to 1977, Wallace Loh, Associate Professor of Law
and Psychology at the University of Washington Law School, identified,
five factors that influence decision-making in the prosecution of
forcible rape. 26 These factors are, in descending order of importance:

(1) physical force;

(2) social interaction between victim and accused prior to the

alleged offense;

(3) corroborative evidence;

(4) victim credibility;

(3) race.

For statutory rape, the five factors are similar but the order of
items is altered slightly to account for a lesser emphasis on physical
force and a lesser emphasis on victim credibility (ie. the credibility
of both victim and suspect come under scrutiny in cases of statutory
rape). The five factors that influence decision-making for statutory
rape cases, in descending order of importance, are:

(1) corroborative evidence;

(2) opportunities for prior social interaction between the victim

and the accused;

(3) non-aggravated physical force;

(4) suspect and victim credibility;

(5) race.

These factors are important to the degree that they are perceived
by prosecutors to enhance the jury’s willingness to believe the
complainant’s account of her victimization by the accused. Similar
findings are reported by Hubert S. Feild of Auburn University and Leigh
B. Bienen of the Department of the Public Advocate of the State of New

Jersey. Their eight-item analysis of the factors most often identified

to affect jury decision-making in rape trials demonstrated that
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victim characteristics, such as age, behavior before and after the
offense, physical appearance (bruises, disheveled appearance), prior
sexual history with the defendant and others, race, and severity of
outcome (degree of physical force) affect jury member decision-
making. 27

The present study analyzes these factors of resistance--physical
force, corroborative evidence, previous sexual behavior, and
opportunities for prior social interaction--as they relate to
perceptions of consent. Race, a sociological factor that is thought
to sway sympathies against non-white participants, is also investigated
in relationship to its effect on courtroom interaction, trial outcomes,
and the sentencing of convicted offenders.

With regard to factors of resistance, eleven of the fifteen
convictions for forcible rape in Ingham County provide information
regarding resistance; eight of these show force/resistance to be a major
contributor to getting a conviction. Two convictions that do not seem
due to evidence of force are cases of long-term incest with a daughter
past the age of consent at the time of prosecution. Cases in which the
use of force was clearly evident were cases in which the defendant
wielded a gun or Knife, threatened to shoot the victim, tore at the
victim’s clothing, scratched the victim’s face, beat up the victim quite
badly, or chose to rape a woman who was a cripple. In cases of
acquittal of forcible rape, the lack of sufficient resistance seemed to
be the major obstacle to securing a conviction in nine cases out of the

fourteen that provided such information. Cases demonstrating a lack of
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resistance were cases in which no one heard the victim’s shouts; in
which the victim was seen as an outdoor girl who should have been able
to resist (though she only weighed ninety-six pounds); in which the
victim had previously had sexual relations with another man (though in
this instance, she was abducted and also beaten); or in which an ex-wife
had used a contraceptive jelly when her former husband forced her to
have sex with him. In the cases of forcible rape, resistance on the
part of the victim and force on the part of the assailant were key
barometers in establishing whether the act had in fact taken place
*against her will",

In statutory rape cases, the emphasis on corroborative evidence was
greater than the emphasis on resistance, but both remained elements in
the decision to convict. Again, there were distinctions between cases
of incest, forced sex, and underage consensual sexual intercourse that
make it difficult to generalize. Even in cases of long-term incest,
issues of resistance were downplayed, but not eliminated. In cases of
underage consensual intercourse, once consent was assumed, corroborating
factors such as the presence of gonorrhea or pregnancy, the past
delinquency problems of the victim or the accused, the duration of the
relationship, and mitigating factors such as the mentality of the victim
and accused, and their respective home situations, influenced the
severity of the sentence.

In non-incestuous statutory rape cases in which a female child or
adolescent was forced to have intercourse unwillingly, again,

corroborating factors were the primary focus in the courtroom
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testimony. The testimony of physicians as t the extent of injuries, how
much the victim remembered as to what she saw or felt relative to
penetration of her "privates", and how hard she cried when it happened,
were part of the repertoire of grounds for evaluating the worth of the
victim’s complaint and the veracity and seriousness of the defendant’s
alleged offense.

In spite of the fact that the law made consent irrelevant in these
cases, issues of resistance and force still surfaced in both direct and
cross-examination testimony. For example, in the rape of a twelve-year
old girl, for which the defendant was convicted and sentenced to Jackson
Prison for one year, the point was made that she did not strike him,
*even though her arms were free"., 28 In another case of statutory rape
of a thirteen-year old girl by a boarder in the home, the issue that she
made no outcry was raised, but explained by her testimony that he (the
defendant) told her that her mother would send her away if she told her
about the intercourse. He was convicted and sentenced to Jackson Prison
for three-to-ten years. 29 Still another example demonstrates how in
many cases of statutory rape, the issue of resistance was raised but was
not the crucial determinant of conviction. One defense attorney’s cross
examination made much ado over the appearance of consent in a
fifteen-year old statutory rape victim, pointing out that she had
had sex twice before, that she now had venereal disease, and that she
was one step away from prostitution. Thus, a great deal of attention
was given to the possibility of her consent; nevertheless, the accused

in this case was convicted and sentenced to Jackson Prison for
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two-to-five years. 30
Many believe that rapes by strangers are more easily prosecutable

because the victim is less likely to have consented. Thus one would
expect to see a greater number of stranger rape cases being brought to
the court. Such was not the case in this sample. To the extent that
this information is provided, there were only fifty cases of stranger
assault in the entire sample. By contrast, there were 194 cases of
acquaintance assault (which could include consensual relationships, or
assault by a boarder, family friend, or neighbor), [See Figure 13,
Comparison of Stranger and Acquaintance Assaults.] | suspect
there are two reasons for the disparity in numbers. First, strangers
were harder to apprehend than acquaintances. They would have been
harder to identify in the first place, and harder to find in the
second. In the early decades, until the 1920s, there were only seven
cases of stranger assault brought into this court. Roger Lane’s study
of crime in Philadelphia noted:

"Philadelphia’s nineteenth-century detective service...was

geared almost entirely to the recovery of stolen property,

usually from an underworld with which the detectives enjoyed

a number of profitably corrupt connections. Wholly without

technological aids--no photos, fingerprints, or laboratory

analysis--the police were often impotent.”
It is not unreasonable to assume that such limited technological
capability was also prevalent for the Ingham County law enforcement
apparatus. 31 A second theory about the imbalance in favor of
acquaintance assaults simply refers again to the preponderance of

consensual statutory rape cases that make up such a large percentage

of the cases. The category of acquaintance assaults includes 139 cases
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of statutory rape. This is an interesting statistic because it not only
explains the high number of acquaintance assaults; it also hints at a
l1ink between acquaintance assault and the court’s concern with the
social control of sexually active underage qirls.

It is no surprise to find that the 194 cases of acquaintance assault
show 125 convictions, or a conviction rate of é4.4 percent, with an
average minimum sentence length of only 2.2 years. These figures
coincide with the conviction rates and sentence lengths for statutory
rape cases already discussed in an earlier part of this chapter. 1In
contrast, the fifty stranger assaults showed twenty-seven convictions
with a 52.9 percent conviction rate, and an average minimum sentence of
4.7 years, Thus, where there is only a slight disparity in conviction
rates for acquaintance and stranger rape, there is a large disparity in
sentencing. One disclaimer can be made in that both groups of cases
include a fair number of long prison terms and some life imprisonments,
but that impression of equitable sentencing is quickly dispelled by the
further observation that sentences for stranger assault included only
two probations (7.4 percent) and acquaintance assault sentences included
103 probations (82 percent).

What does this say about acquaintance versus stranger assault?
First, the notion that it is easier to try a stranger rape case and win
it must be qualified in light of the results in this sample.
Acquaintance assault cases primarily consisted of statutory rape, in
which the earlier observed pattern of high conviction rate and lighter

sentencing prevailed. Second, assaults by strangers were not often
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tried in the courtroom, and if they were, there was only a S50 percent
chance of securing a conviction. In any case, if the accused stranger
was apprehended, brought to trial, and convicted, the juries and judges
awarded much more severe sentences in cases of stranger rape than in
cases of acquaintance rape. A probable reason was that acquaintance
assault was perceived as likely to be characterized by consent or by

behaviors that could be construed as qiving consent. 32

2. Socio-Economic Status of the Defendants and Victims

The socio-economic status of the defendants is disproportionately
weighted with people in lower-class positions. They were laborers or
farm hands, and very often were boarders who owned no property of their
own. There was no lack of class-related pejoratives used by court agents
to describe the procession of defendants who came in for trial. The
array of descriptors used by judges, defense attorneys, and probation
authorities is reproduced in Table 14. Typically, the terms used to
describe these defendants included: illiterate, transient, moral
pervert, degenerate, worthless to society, lazy, unsteady, drunken,
feeble-minded, and the worst type of moron. Individually, they came
from poor environments, had 1.Q.’s measuring at 40 or 89, or had a
sodden mentality. Further, they were described as having no sense of
morality or as psychopathic. It was only in rare instances that the
defendants were wealthy, prominent, honest, decent men who owned their
own home or managed a business, who had attended college, or who had

refined parents. The initial impression is that the upstanding types
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fared better in the disposition of their cases, but this idea was only
partly substantiated upon closer inspection. The cases against college
students (one for assault with intent to rape and one for indecent
liberties) were polle prossed or ended with a sentence of probation,
never a prison term; but a journalist with six years of college was
sentenced to JacKkson Prison for five to ten years for assault with
intent to rape in 1939. Business owners and managers were found not
guilty in 1881 (of assault with intent to rape, in 1927 of statutory
rape, and another such person‘s case was nolle prossed in 1929 for
forcible rape; but a man who owned 120 acres of land was sentenced in
1925 to six to ten years at Jackson Prison for incest with one of his
six children. Though this may seem like a tough sentence for a man of
substantial property, it was actually quite lenient compared to the ten
to twenty-year sentence given the following year on an incest conviction
to a man who had no property. He had, in fact, been boarding with his
three daughters at the home of a farmer, where they all slept in the
same room.

_The conclusion one must draw from a review of these descriptors of
defendants is that they are overwhelmingly representative of the lower
socio-economic segment of the community. 1t may be that the middle- and
upper-class men did not commit forced-sex offenses; or that women in
this group were less likely to report sex crimes perpetrated against
them. More probably prosecutors perceived that accused persons from
lower socio-economic groups were more likely to commit sex crimes.

Case outcomes demonstrate, to a qualified extent, more leniency in
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sentencing toward middle-class defendants, but do not demonstrate a
uniformly severe sentencing pattern for lower-class defendants.
Clearly, other factors affected sentencing besides socio-economic

class or character, but such findings as those described above show an
unmistakable pattern in which predominantly lower-class defendants came
under the scrutiny of middle-class courtroom agents.

Two further defendant classifications must be noted as to how they
affect our understanding of the rape cases that came before the court.
The increased operation of the automobile industry in the 1920s and the
industrial expansion occasioned generally in the 1940s by the war
broughf substantial increases in migrants from the South. They included
both nonwhites and white meuiitain dwellers from Kentucky and Arkansas.
There seems to have been little sympathy for either of these groups, but
the disparagement accorded the Southern hill people was more pronounced
than it was for nonwhites. Of the fifteen cases identified with
defendants from the mountains of the South, twelve occurred in the vears
between 1939 and 1949. Among these, eleven defendants were found
guilty, resulting in a 91.6 percent conviction rate, which is much
higher than the 80 percent conviction rates for all cases for that
period of time. Among the four earlier Southern migrant defendants in
the 1920s and 1930s, three were found guilty, a 73 percent conviction
rate, and the conviction rate for all sixteen such cases is even higher
at 87.5 percent. Thus, it seems the incidence and conviction rates for
such defendants, especially in the 1940s when their numbers in the

community were at their highest, may be a significant indicator of how
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these people were viewed in the community generally.

3. Race of Defendant and Victim

The issue of race is critical because of contemporary evidence that
indicates there is a bias against black defendants in the criminal
justice system. 33 In this sample of 544 cases, there were ten cases
in which the race of the defendant was identified as black ("colored”,
*negro”), and one case in which the defendant was identified as
Mexican. Among the compliaining witnesses in these eleven cases, four
were white, three were black, two were Syrian, and two are not
identified as to race or nationality. There were no cases in which a
black complaining witness filed a charge against a white defendant. This
should not be surprising, since, historically, black victim with white
defendant combinations have never been considered prosecutable. Indeed
historians have shown there has been a long history, during slavery and
beyond, of sexual exploitation of black women by white men, carried out
with impunity. This research indicates it would be unlikely to find
cases of black victims and white defendents in any rape cases,
regardliess of geographic area of the country, and that supposition is
born out in this sample. 34

0f the eleven cases with non-white defendants, nine ended in

conviction, one in acquittal, and one with polle prosequi. Subsequent
to one of the convictions (in 1902), an appeal on technical grounds
resulted in the granting of a new trial; the complaining witness
declined to endure the ordeal of a second trial, so this case was nolle

prossed by the prosecuting attorney after all, [See Table 14. Cases with
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Non-White Defendants.]

This small number of non-white defendants represents only 2.02
percent of all defendants in the sample as whole. This may seem like a
very small percentage, but that initial impression is deceiving. The
black population in Ingham County was very slight, and did not begin to
show much growth until the years between 1910 and 1920. (See Table 17.
Proportion of Black Defendant Cases Related to Black Population.] In
the thirty years from 1910 to 1940, the black population more than
quadrupled in the migration of black people from the South to work in
the fast-growing automobile production facility here. -Yet, even with
these expanding numbers, the black population was not large. The Key
factor to pay attention to here is that eight, or 72.7 percent, of the
black defendant cases came to court in the last decade of the study, and
that the percentage of black defendant cases relative to the black
population of that decade is considerably higher than the overall
percentage of all cases relative to the total population. The eight
black defendant cases represent a figure that is .444 percent of the
black population reported in the 1940 census for this county; the
comparable percentage of cases for all defendants relative to the total
population is only .126 percent. [See again Table 17.1 Thus, the
proportion of black defendant cases to black population was over three
times the proportion of all cases to total population in the county for
the 1940s.

The overall conviction rate for this group of cases was 81,8

percent, not counting the case that was successfully appealed. As a
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result of that successful appeal and subsequent nolle prosequi, the
conviction rate dropped to 72.7 percent. For the 1940s, the decade in
which most of these cases were tried, there was a conviction rate of
87.5 percent, a figure 7.5 percent higher than the overall conviction
rate for all sexual assault charges in that period. In regard to
sentencing, there were no black defendants sentenced until 1930. [See
Table 18. Sentencing of Convicted Non-White Defendants.] The sentences
that were handed down to black offenders from 1930 to 1950 do not show a
consistent pattern. It is true that the two most severe sentences (for
ten to fifteen years) given to black defendants occurred when the victim
was white; but in two other such cases, one result was a polle prosequi
and the other a sentence of two to five years in prison. The average
minimum time for prison terms in the 1940s was 35.38 years, a longer time
than the analogous average of 4.9 minimum years for all sentences for
that period. Further, there was only one sentence of probation for
convicted black offenders, or 14.2 percent; the number of probations for
all cases during this decade was thirty-seven out of seventy-four
convictions, or fifty percent.

It is risky to generalize from so small a sample of non-white
defendants, all but one of which were black, but there are some results
that may be worth noting. Focusing particularly on the 1940s, when most
of the cases took place, the proportion of black defendant cases to the
black population was clearly greater than the proportion of all cases to
the total population for that time. Further, the conviction rate for

black defendants was higher, and the average minimum prison term
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sentence was longer than that for convicted offenders generally.

However much these conclusions may be limited by the size of the
sample, they indicate a trend that is nonetheless consistent with
current observations of the treatment of accused black sex offenders.
Finally, it may be of interest to note the apparent lack of effort to
officially record the race of the defendants in any of the documents.
This item of information is usually Known only because someone penciled
it in on the complaint, or it was noted in the pre-sentence
investigations, or the judges referred to it in their statements to the
prison authorities. It is possible there were more cases with black
defendants, but that cannot be determined from these records. The few
cases that are identifiable as having non-white defendants will receive
closer analysis in the chapters that follow; in spite of the overall
trend toward disproportionate representation and heavier sentencing, the
cage-specific ways in which the legal system responded to non-whi te
defendants will be seen to have been inconsistently exceptional.
Sometimes the attitude toward nonwhite defendants was patronizing and
indulgent, sometimes disparaging and condemnatory. Not surprisingly, in
regard to both responses, racial stereotypes clearly played a role in

the formation of opinions about nonwhite defendants.

Conclusion
In an effort to begin to unravel a tangle of blurred and often
conflictin§ impressions about the rape prosecutions conducted in this
court, this chapter has identified a number of distinct characteristics

relative to the courtroom treatment of rape. First, from a practical
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standpoint, it provided a preliminary view of how the court system
worked, revealing the processes by which complaint, warrant,
examination, and trial led to eventual judgment. The combined
significance of the justice of the peace and the prosecuting attorney
was that, by deciding which complaints warranted a trial, they
determined the agenda for the court. The significance of the defense
attorney, in his efforts to exonerate his client, was to challenge the
basis on which there was "probable cause to believe"” the sexual assault
had taken place. There will be more discussion on the roles of these
figures in Chapter Five of this book.

The emergence of pre-sentence investigations is a surprising
feature that added a new dimension to the processing of the cases after
the late-1920s. These reports are evidence of a new cadre of
extra-legal professionals who could not have existed in earlier years.
The existence of these individuals demonstrates the arrival of social
work as a profession in the 1920s, and imply a more holistic approach to
the treatment of criminals.

This chapter also reviewed rape and rape-related laws, providing an
understanding of the distinctions in the law that played a crucial role
in the functioning of these laws. There was also a recognition of areas
where the law made no distinctions, as in the case of statutory rape.
Here, judges were left to make distinctions based on discretionary
interpretations of culpability and award sentences accordingly.

Close examination of the data yielded Key findings. First, the very

low number of forcible rape cases and the very high number of statutory
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rape cases point together to an overemphasis on protecting young
children from sexual abuse and/or consensual sexual activity and an
almost total disregard for the sexual abuse of adult women. The
configuration of the distribution of cases for statutory rape and
indecent liberties, together with the rise in the age of consent in 1887
and the enactment of the indecent liberties law the same year, suggests
there was much concern about the sexual protection of young girls and
adolescents in the 1880s and 1890s. This concern is seen to have arisen
again in the 1920s with another mushrooming of cases involving young
victims, and with the raising of the age of consent for indecent
liberties from fourteen to sixteen in 1925. During this time, the
number of cases involving women over the age of consent experienced no
significant increase.

The longitudinal pattern of sexual assault cases shows a gradual
increase in the late nineteenth century, picking up speed in the 1890s
and expanding dramatically in the twentieth century, experiencing a
sharp rise in the 1920s, a decline in the 1930s, and a return to high
numbers in the 1940s. A conviction rate of just over 40 percent
remained in force for forty years, beginning in 1900. The increased
conviction rate of 80 percent in the 1940s was somehow linked to a
lessening in the sentences issued in that decade, evidenced particularly
in a higher percentage of probations and numerous occasions of release
from probation to serve in the armed forces during the war. This
phenomenon raises the question as to how much sympathy the war

generated for young men--a sympathy that translated into more lenient
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treatment for transgressors of rape and rape-related laws.

The patterns of sexual assault cases that emerge from this sample
of court activity are made distinct by virtue of their difference from
patterns of nonsexual assault cases. The increased emphasis on sexual
assault cases in the twentieth century is even more pronounced because
of the decreased emphasis on nonsexual assault cases in the same
period. Further, the high jump in sex-related assaults in the 1920s is
simply not evident in other bodily injury assaults during that decade.
Moreover, the lessening of sentences for sex crimes in the 1940s is not
duplicated in sentencing for assaults that do not invalve sexual abuse.

The factors that inhibited prosecution and conviction in rape and
rape-related offenses is evidenced throughout this sample. As will be
seen in greater detail in the chapters ahead, proof of victim
resistance and use of force by the perpetrator were essential to
securing a conviction in forcible rape; in statutory rape, these
elements were still considered, but corroborating evidence was also
important, and once that was established, the credibility of the victim
became another variable on which rested the measure of offender
liability. A major component in determining victim credibility was the
relationship of the offender to the victim, and in this sample, it is
seen that acquaintance rapes outnumbered stranger rapes by about
four-to-one. Conviction rates in the two groups are comparable, but the
sentencing patterns reveal that much more severe sentences were the norn
for stranger rapes. Clearly the credibility of the victim was more

questioned in complaints where the offender was an acquaintance; the
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possibility of consent may have been more easily inferred from
circumstances involving prior acquaintance. These issues will be the
subject of further scrutiny in the chapters that follow.

Factors involving race appeared in eleven cases in this sample.
Preliminary examination shows that black defendants were more readily
convicted and received slightly longer sentences than all defendents
generally. These cases will be analyzed more closely as they pertain to
analyses of the charge-specific cases in the chapters ahead. It is
expected they will reveal what may be race-specific aspects of the
treatment of sex offenders in this court.

Taken together, the findings presented in this chapter generate an
aggregate impression of court proceedings relative to the prosecution of
rape cases. Yet, in their entirety they are only the first step in a
multi-layered effort to better understand the function of rape law as it
developed in this court. The patterns revealed here, provocative in
themselves, need to be situated in the social, legal, and moral contexts
from which they evolved.

How this court’s treatment of sex crimes may be more fully
contextualized requires first a closer 1ook at the circumstances of
individual cases and the ways in which those circumstances were
perceived by the court. The next three chapters review the cases for
each charge in order to find out what really mattered to courtroom
agents and juries. It will be seen that the analyses in each chapter
are structured differently according to the elements that were found to

be common to each charge. It is hoped these variations in presentation
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will not be confusing to the reader, but will instead be noted as
relevant to the substance of the findings. Ultimately, the effort to
determine the issues that were of most consequence for each charge will
provide a fuller sense of how these rape prosecution patterns were

related to larger cultural concerns.
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I1. LAW AND DISCRETION:
EXTRA-EVIDENTIAL FACTORS IN RAPE CASE OUTCOMES

Numerous victim, defendant, and case characteristics were

found to influence jurors’ verdicts in the rape trial...the

Jury maintains a certain degree of discretion and autonomy. To
this extent, the jury may disregard the facts in a rape case and
rule on the basis of extraneous information.

Hubert Feild and Leigh B. Bienen
Jurors and Rape 1

But juries are allies of male defendents and enemies of female
complainants for reasons that run deeper than their poor grasp
of the law or their predominantly male composition. They are
composed of citizens who believe the many myths about rape, and
they judge the female according to these myths.

Susan Brownmiller

sgainst Qur Will: Men, W R 2

Introduction: Behavior Typifications in Court

In her book-length examination of women, sex, and the law, professor
Rosemarie Tong states that "the law has traditionally operated on the
assumption that all sexual intercourse is consensual unless proven
otherwise--preferably by a show of strenuous resistance on the alleged
victim’s part". 3 Viewed in that light, the task of the prosecutor in
rape cases is to convince the jurors that their assumptions about the
willingness of the victim to participate in the alleged sex act may be
in error. It has generally been assumed in rape trials that the

decision any jury ultimately makes rests less on the actual facts of a

68
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case than it does on legally immaterial circumstances and the way these
circumstances are perceived by the jury.

While the findings of individual case studies vary, many of them
have demonstrated this idea that a number of factors tangential to the
law affect the processing of rape cases. Loh’s study, referred to
earlier, looked at 445 rape complaints in Washington in the period from
1972 to 1977 and assessed the impact of a 1975 reform rape statute.

That statute categorized forced sex offenses according to four degrees
of criminal sexual conduct, and more significantly, aimed to eliminate
prosecutorial focus on the victim’s sexual history and place proof of
victim resistance in a context of perceived threats to bodily harm. But
Loh found that the new statute made no change on the factors prosecutors
still relied on for conviction: use of physical force, corroborative
evidence, victim credibility, and race. 4 The relevance of his study
to this discussion is its conclusion that extra-evidential factors
continue to affect rape trial outcomes, regardless of changes in the
law.

In a second study, Feild and Bienen specified the "extra-evidential
factors®” that affect trial outcomes. Citing the findings of previous
jury research literature, their eight-item analysis of the factors most
often identified by others to affect jury decision-making in rape trials
demonstrated again the contingent nature of rape law. To summarize very
briefly, Feild and Bienen found, with comparable results for white and
black jurors, that the variables that have had the strongest influence

on court rulings have to do with the race of both the defendant and the
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victim, the physical attractiveness of the defendant and victim, and the
prior sexual experience of the victim. The results pertaining to white
jurors are particularly relevant to the present study because the Ingham
County jurors were more likely than not to have been white, since the
Ingham County population was comprised until the 1940s of so few blacks.
(See Table 17. Proportion of Black Defendants to Population.] With
white jurors, Field and Bienen found that white victim cases resulted
in harsher sentences than black victim cases, regardless of the
defendant’s race, that sexually experienced victim cases resulted in
lighter sentences regardless of the defendant’s race, that sexually
inexperienced unattractive victim cases resulted in more severe
sentences for black defendants than for white defendants, and that
precipitory rapes ended in less severe sentences than nonprecipitory
rapes (precipitory referring to rapes that were perceived to have been
provoked by the woman). Also, attitudes toward rape itself were
more influential than juror characteristics, and generally, all jurors
treated opposite-race defendants more severely than same-race
defendants. 5 Ultimately, Field and Bienen concluded that a combination
of juror and case variables are important in studying rape trials.
Acknowledging the force of extra-evidential factors on jury
decision-making, University of New Mexico sociologist Gary LaFree goes
on to inquire how society and the legal universe understand what
constitutes the crime of rape. He asks: "How do legal agents decide
that a crime has occurred?” 6 This sociological approach to the study

of rape begins with the premise that the definition of a crime is
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constructed through social interaction, and in that context "reactions
to rape are a window to assumptions about gender relations". Citing
numerous studies that demonstrate inconsistencies in the handling of
rape cases by police and the criminal justice system, LaFEee proposes
that legal responses to the crime of rape are conditioned by consciously
or unconsciously held social beliefs acquired through social
interaction. Using theories of symbolic interaction developed in the
1920s and 1930s, supporters of labeling theory applied interactionism to
the study of law in the 1940s, reasoning that legal decisions are based
less on actual behavior than on socially constructed definitions of
behavior. He uses the term, "typifications", developed by philosopher
Alfred Schutz to describe socially constructed definitions of behavior.
Schutz, says LaFree, "argues that people process new information by
comparing it to previously processed information and uncovering
similarities between the two." Thus, LaFree points out, people come to
"anticipate certain behavior on the part of a familiar entity" when they
encounter it again. 8 Thus, typifications about the behavior of an
alleged victim, her sexuality, her past and present associations, her
account of the attack, and the characteristics of her alleged assailant
become the basis for evaluating her claimed victimization in court.

LaFree studied a set of forced-sex offenses reported to
Indianapolis police for three years in the early 1970s, and also a set
of 132 forced-sex offenses adjudicated by the Indianapolis courts in
1970, 1973, and 1973, and found that the outcome of cases was

substantially dependent on a number of extra-legal circumstances,
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supporting the labeling idea that official definitions of crime are
indeed based on socially constructed meanings. For example, a major
determinant of arrest, prosecution, and trial outcomé was victim
nonconformity. In other words, if the alleged victim’s behavior was
such that she did not conform to typifications about women who would not
be expected to consent to such a sexual act, her complaint was ignored
by the police, rejected by the prosecutor, or resulted in an acquittal
for the defendent if the case did go to court.

LaFree related two dissimilar examples of rape trials to illustrate
how these typifications can function. 1In the first case, the victim was
a young, unmarried woman who allegedly drank, used drugs, had sexual
relations with her boyfriend, and was sexually assaulted by two men who
picked her up when she was hitchhiking. Despite the fact that she was
reported to have appeared at a nearby house disheveled, hysterical and
incoherent following the attack, the jury determined that her accused
attackers were not guilty. In a second case, two intruders broke into
the home of an Asian-American family, raping both the 33-year old wife,
who was also the mother of two children in the home, and her 18-year old
niece, who had been living with the family for four years. The
assailant was identified by his voice, which was recognized by the
family members to be that of the boyfriend of the niece’s best friend’s
sister. On the basis of voice identification alone, tested subsequently
on tape with conflicting and questionable results, the jury found the
accused guilty and sentenced him to thirty years in the state

penitentiary. Referring to the first case, LaFree notes that a good
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deal of the testimony, especially in cross examination, was about the
victim’s life-style and behavior. In the second case, in which in
contrast to the first the assault took place in the victim’s home, the
questions were never raised in court as to whether the victim drank,
used drugs or was sexually active. The first victim did not conform to
typifications about women who would be thought of as not likely to have
consented. Therefore she was perceived as not having been victimized,
and her assailants were perceived as not deserving of punishment. ¢
This, incidentally, is a theme that will be replayed in the Ingham
County cases: in what would become a circular bind for the victim, the
more she was perceived to be an unresisting woman, the more intense was
the scrutiny of her character, and vice versa.

These observations support the proposition that extralegal factors
do have an impact on jury responses to rape cases. In the following
analysis of the Ingham County forced-sex offense cases, it will not be
my purpose to reiterate the legal or extralegal case characteristics
that LaFree and others have found to influence case outcomes. That
would indeed be a cumbersome task since findings have varied so much.
Nor will it be the purpose of this chapter merely to confirm LaFree’s
conclusions about the relevance of labeling theory. Rather, 1 shall use
the theoretical frameworx with which LaFree interprets the Indianapolis
data as a given--that rape is a crime that is adjudicated today
substantially on the basis of socially constructed assumptions that are
extraneocus to the leqgal definition of rape and other forced-sex offense

charges.
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Applying such a theoretical approach to the Ingham County cases,
this study seeks to understand how forced-sex offenses were defined
historically--botﬁ by law and by custom. Attempting to "read” the cases
in this way will result in determining the extra-legal factors that seem
to have been influential in the adjudication process. Further, it may
be possible to infer what assumptions about women, young girls, men,
family roles, sexuality, and morals were operating.

Such speculation runs the risk of imposing present-day connections
between action, thought, and subconscious reality onto the consciousness
of people whose place and time was far removed from our own. 10 There
is also the danger of taking courtroom discourse at its face value.
Insofar as courtroom speech may be characterized by rhetorical flourish,
reductivism, equivocation, or cynicism, one must be cautious about what
one understands it to represent. 11 Particular care in this regard must
be exercised in making too-easy inferences from the presentations of the
facts constructed so facily by defense attorneys. To expand briefly on
this point, Kim Lane Scheppele writes in her review of Susan Estrich’s
Real Rape that the truth of a rape event is usually “"constructed® in the
courtroom in an effort to separate fact from fiction. But in the end,
she explains, “the jury resolves questions of fact, using its own
standards about which version of reality to adopt." 12

Having offered these caveats, 1 suggest that what LaFree argues--
that all rapes are not treated equally by the legal system and that
legally irrelevant factors affect case treatment--will hold up

historically for the rape cases under study here. I propose that the
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Ingham County cases serve as a stunning index of the way forced-sex
offenses were socially constructed; and further, that to the extent that
they were a measure of broader cultural attitudes, they reveal much
about an evolving context of notions about femininity, masculinity,
sexuality, and power.

The structure of this analysis is both charge-specific and
developmental. The questions it addresses are these: What legal and
extralegal factors were common to charges of forcible rape, assault with
intent to rape, statutory rape, and indecent liberties? Were those
factors the same over time or did they change? Relative to labeling
theory, how did those factors influence courtroom processing and
outcomes? Finally, what underlying social assumptions did these
extralegal case characteristics reflect, and what social assumptions
can be said to have conditioned the definition and courtroom
treatment of forced-sex offenses?

The present chapter discusses both forcible rape and assault with
intent to rape cases. Of the four charges under consideration, these
are the only two that deal with victims over the age of consent and
thus, are particularly revealing of the courtroom treatment of adult
forced-sex offense victims. Assault with intent to rape is a charge
that is not age-specific, as will be made clear in that analysis;
therefore, victims of that charge range from young children to older
adults. Because of that aspect of its nature, the courtroom treatments
accorded victims of this charge serve to highlight the differences in

prevailing attitudes toward consentable victims and victims whose
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consent was legally moot. The chapter that follows this focuses

on the statutory rape cases, but excludes incest, which is reserved for
a fourth chapter that deals with forced-sex offenses against children.
Structuring this analysis according to these distinctions will be seen,
1 believe, to be of value. For each of the separate charges, there were
unique aspects in the court’s response that reveal identifiably
dissimilar sets of expectations. This charge-specific analysis avoids

the danger of blurring those highly informative differences.

1. Forcible Rape: Courtroom Definitions of Nonconsent

1. Extralegal Factors: The Law as a Starting Point
Remembering that the number of forcible rape cases in this sample
totaled forty, or 7.4 percent of all forced-sex offenses, one may easily

assume that either women of consenting age did not report being raped,
or that law enforcement authorities did not make arrests, or that
prosecutors were highly reluctant to prosecute these cases. Perhaps all
three of these possibilities were operating, and the question then is
why the cases that are here made it to the prosecutor’s office at all,
It will be recalled that Loh and others have maintained that prosecuting
attorneys file charges only in cases where there is a high chance of
conviction. 13 If this reasoning can be applied historically, what was
it about these few cases, only 37.3 percent of which ended in
conviction, that made prosecutors reasonably sure a jury would convict?

Further, what case elements may have been linked to case outcomes, thus
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providing an index to the factors that may have influenced juries?
Twensy cases were selected for study on the basis of their capacity
to represent tho‘forcible rape cases that were tried in court and the i
circumstances that led to guilty verdicts, acquittals, or dismissals.
This inquiry takes as its starting point the basic elements of the law.
Under Michigan law, the charge in forzible-rape ca;es'was that the
defendant did "ravish and carnally know any female of the age of ten
years or more [raised to fourteen years in 1887, and to sixteen years in
18971, by force and against her will...and such carnal knowledge shall
be deemed complete upon proof of pe;etration only" [changed to "proof of
penetration, however slight" in 1948]. 14 UWhat should be obvious is
that the key factor in forcible rape was force, taken to be the sign
“that the woman resisted the sexual intercourse, and that indeed, she had
not consented. The following case desc}iptions will demonstrate how the

presence or absence of victim resistance, as presented and perceived in

the courtroom, was linked to trial outcome.

2. Forcible Rape Cases Before 1897

There were oniy four teen 4orciblo rape charges brought to court
before 1897, all of which occurred before the change in the age of
consent from ten vears to fourteen (in 1887). The Kknown ages of the
victims ranged from twelve to thirty-five, with the majority of them
falling between thirteen and sixteen. Except for three cases, the
relationships of victim to assailant-uoro such that they violated
intra-familial sex taboos. More specifically, the cases of forcible

rape prior to the change in the age of consent [to sixteen years] in
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1897 were limited primarily to situations of incest with an over-age
daughter, niece, or sister-in-law, or to situations of adultery. And,
since the persons most likely to file charges were parents or husbands,
it would appear that the "wronged®" persons included the fathers and
husbands of the victims. The impetus for filing a complaint seems to
have been due most often to occasions in which the husband learned of
his wife’s infidelity, or a daughter or sister became pregnant or
contracted gonorrhea.'lThere were no cases of forcible rape by a
stranger before 1897, which is in Keeping with the poipt made earlier,
that law enforcement at that time had not reached the level of
efficiency making possible the apprehension of unknown assailants. 195
Further, forcible rapes by strangers may not have been considered worthy
of prosecution in the same way that violation of intra-familial sex
boundaries was. Finally, to the extent that women usually lived with
a husband, father, or brother at this time and were not publicly as
visible or available as women would become later, it may be that
forcible rapes by family members were more common because of proximity
and rapes by strangers or even acquaintances were simply quite rare.
Two cases described below illustrate the familial character of rape
complaints examined during this time.

On February 22, 18357, Albert Comer was arrested on a charge of
having carnal intercourse with his twelve-year-old daughter, Sarah. In
examination before the justice of the peace, Sarah testified that her
father had come in at 3:00 one afternoon to where she was sitting on a

chest. He took her by the shoulder, threw her down on the chest, and
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then had "carnal intercourse" with her. She claimed she had "hollered®
and resisted, but he had promised her a new dress if she did not tell
anyone. The next day she got a new dress, but after about five weeks,
she finally told her sister-in-law about the incident and then told her
mother. A note in the file indicates that her story was "stated on
February 22 in the presence of Albert Comer." 16 This is a very

early case in which the records are unfortunately incomplete; no
notation of the outcome of this case was made and no information on this
defendant exists in the State of Michigan prison files. Even without
Knowing the outcome, however, it is possible to see in this instance
that incestuous sexual intercourse was viewed as a clear violation of
forcible rape law. At only twelve years of age, this victim was legally
assumed capable of consent, and therefore it was incumbent upon her to
convince the court she had resisted.

On January 31, 1873, Charles M. Webb was charged with assault and
carnal knowledge of his brother’s wife, Betsey. In this case, Betsey’s
complaint was dropped and the prosecutor addressed a letter to the Court
indicating his reasons for "not filing an information": (1) that "the
complaining witness and the injured party his wife are both unwilling to
proceed further in the case®; and (2) that "] do not think the public
interests demand a prosecution under the circumstances against the
wishes of the party injured; especially in this case where the matter is
a family matter, the defendant being the brother of the complainant®.

It is important to note that the husband of the injured party is the

complainant, and it is at least partly on his authority that the case
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against his wife’s assailant was dropped. 17 Clearly, the extralegal
definition of rape in 1873 allowed that rape of a wife included injury
to her husband.

Interestingly, Charles Webb was brought to trial a seccad time
that same year, this time on a two-count charge for rape and bastardy.
Because the newborn infant died at birth, the bastardy charge was
dropped. The related charge for rape was pursued nonetheless, and the
circumstances that unfolded in the ensuing pre-trial examination reveal
this case to be one of the three exceptions to the intra-familial
pattern of rape cases before 1897. Sarah recounted that she had gone
reluctantly for a buggy ride into the woods with Charles. Once there,
he had attacked her on the ground. She claimed she had made no outcry
during the attack because other boys might come and she did not know
what they would do, but she nonetheless fought Charles with her hands.
Witnesses contradicted her story saying they had seen Sarah with Charles
on numerous occasions "laughing and carrying on on the bed in the
Kitchen." One woman reported Sarah to have said she "would go with
Charlie Webb every chance she got," in defiance of her parents. 18

Since there is no record of the outcome of this case, conclusions
may be drawn from it only very tentatively., It seems likely however,
that since the rape charge was linked to a bastardy charge, and the
testimony was probably perceived by the jury to be conflicting, an
acquittal was more likely than a conuictiqn. Sarah’s version
notwi thstanding, the witnessed accounts of her behavior with the

defendant may have seemed to indicate her consent. Certainly too, her
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pregnancy may have marked her as a woman LaFree would term
“nonconforming” to the social expectations for women who were deemed
worthy of protection under extra-legal definitions of the law.

In a fourth case, again an intra-familial forced-sex offense,
Charles Sitts was charged with having carnal knowledge of his
twenty-year old niece one summer night in 1884 when she stayed alone
at the house where he was living. In her testimony, Ella stated her
Uncle Charles had come into bed with her very early in the morning, held
her hands together, and forcing her legs apart, had had intercourse with
her. He warned her, "1f you tell your folks, 1 will choke you." The
next morning she told her family, whereupon they went to the county
court in the village of Mason to make a complaint. In cross-
examination, Ella was asked what her intention had been in staying with
her uncle. She responded that she had thought her sister Addie would be
there and she did not want Addie to stay with their Uncle Charles
alone. The reason for her protective action becomes clearer with the
defense attorney’s next question: "Did you not threaten to have Charley
arrested for the same offense two years ago?" Her answer: "1 did
threaten--my folks thought I had better not.® Apparently, a prior
experience had taught her what Uncle Charlie’s inclinations were.

Much of the testimony served to undermine her claim. There were
reportedly no torn clothes, and no blood stains. No one had heard her
scream. Her thirteen-year old cousin, Johnny, who had visited her at
her Uncle’s that evening claimed she did not appear to have been afraid

that night, even though she had told him she was. When he saw her the
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next morning, he claimed not to have noticed she had been crying. There
was testimony in support of Ella to counter these statements. Addie,
Ella’s sister, claimed to have found Ella trembling at breakfast, and
stated “"she had been crying for some time when I came in--her eyes were
red.” Meanwhile, testimony of the arresting officer revealed that Uncle
Charles was found hiding under some hay in the barn two days after the
complaint was filed. Again, there is no record of the outcome, but a
measure of the Court’s sympathy in this case may be indicated in that
the bond amount for recognizance was comparatively low at $200.00, at a
time when most bond amounts were $500.00. 19
This seems a particularly sad case in which a young girl went to

her uncle’s house to protect her sister Addie from what she feared he
might do, remembering all too well what he had done to her once before.
The fact that she had threatened to complain before, however, was used
by the defense to discredit the truth of her story, in effect directing
attention to the possible habitual nature of her unsubstantiated
complaints and dismissing the indicated habitual nature of her uncle’s
assaults., The premise that sustained suspicions of this nature was
codified later in a 1912 common law statute referring to statutory
rape. Given the Sitts case transcript, such an understanding of the law
seems to have been applicable in practice to forcible rape complainants
in 1884 as well.

In a trial for statutory rape, it was error to exclude

evidence offered to impeach the prosecutrix and not to show

her unchastity, to the effect that she had previously made
the same complaint against other men, and then admitted the

falsity thereof. People v, ﬂi];gn (1912). 20
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The significance of the Sitts case is that it reveals the court’s
early suspicion of female persons who might be making complaints against
men “"habitually®", which was taken to mean indiscriminantly and without
proper cause. Further, this case of forcible rape of a consentable
female illustrates again the pre-1897 judicatory emphasis on intrafamily
violation of sexual boundaries.

Of the three cases that were non-familial, the 1889 case against
William Cline is perhaps most instructive of why it was necessary to
raise the age of consent. Fifteen-year-old Flora Gerqan worked for
thirty-five-year old Cline as an office employee. In her testimony,
Flora spoke of how Cline had been indecent to her, had said she “should
have a gentleman friend who was married because unmarried men tell," and
had forced her to have intercourse with him on the couch in the office.
When she found herself pregnant, Cline gave her money to go to Canada,
where she could have the baby; then he would come there and bring the
baby home to his wife as an adopted child. Flora determined to bring
charges against her assailant, by which measure he deduced she was
after his money. It becomes clear in the testimony that Flora was being
talked about by the others in the office as having a bad character;
meanwhile Cline’s wife was “"annoying" the defense attorney a great deal
and other women in Mason were pleading with him on behalf of Cline’s
wife. In the end, the charges against Cline were dismissed before a
trial could be held. 21

The prosecutor wrote a letter to the court, which is very

informative. In his investigations, he discovered that Flora German had
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"good female associates” and that there were reports that Cline had had
improper relations with her. He was convinced, so he claimed, that
Cline "was the chief cause of [Flora’s] ruin." He ultimately concluded
that if Cline had been before any other justice in Lansing, he would
have been held for trial. Thus, Cline was allowed to go free, perhaps
on the basis of one justice’s opinion, and if the testimony may be
credited, probably this justice came to believe the "stories” about
Flora German were true. This case reveals a number of things: first,
the tendency to believe a respectable businessman overrode any
inclination to believe the claim of a young girl against him; second,
the situation for a young girl who became pregnant under such
circumstances was grim indeed, and in that regard, Flora’s victimization
was greatly compounded; and third, it demonstrates that in 1889, the age
of consent limit of fourteen years eliminated girls of Flora German’s
age from the protection of the law. It was perhaps one of many such
cases that provoked state legislatures to raise the age of consent again
in 1897. For Flora, needing to prove nonconsent was a condition of
conviction that was impossible to meet.

In her study of rape in eighteenth-century Massachusetts, Barbara
Lindemann remarks that "the only cases that would be reported and
prosecuted were those in which the community acknowledged that the
attacker had no right to the woman sexually.®” 22 It seems that in late
nineteenth-century Ingham County, a similar code of acceptance prevailed
with regard to forcible rape. With three exceptions before 1897,

authorities pressed charges only when the offender crossed intra-family
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sex boundaries, violating his own daughter, or his brother’s daughter or
wife. Moreover, in only one case, in 1851, did the justice of the peace
bind the accused over for trial.

Taken together the variables that seem to have been key to the
trial outcomes in forcible rape cases before 1897 constitute a litany of
rationales for either excusing the sexual assault, disclaiming its
occurrence, or denying fault to the accused. Of all twelve cases before
1897, only one resulted in known conviction, in 1851, and that offender
was subsequently pardoned by the governor on the basis of the offender’s
claim that he had not Known he had to file his papers by a certain
date. In 1873, the cases against Charles Webb were ngolle prossed
because the offended woman and her husband dropped charges against the
accused, the bastard child conceived from the act of intercourse died,
and the question of her resistance remained in doubt because there were
witnesses who said she had been involved romantically with the accused.
The outcomes in the 1857 case against Albert Comer and the 1884 case
against Charles Sitts remain unknown, but it seems likely from the lack
of proof of resistance in either case, and from the fact that neither
man shows up in any of the Michigan prison records, that both defendants
were likely not convicted., The case against William Cline was dropped
because there was no way to prove her resistance, a necessary component
of successful prosecution when the victim was fifteen and the age of
consent was fourteen.

The record of rape cases before 1897 shows that the legal system

truly avoided the prospect of convincing a jury that a consenting-age
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female, whether she was ten years old or twenty, had been forced to
have intercourse against her will., Virtually the only cases that even
came before the justice of the peace for examination either involved a
socially proscribed injury claimed by the victim’s male protector, ie.
her father or husband, or were linked by pregnancy to the more provable
charge of bastardy. Moreover, the only known case to have gone to trial
at all was an 1831 case of incest with a twelve-year old child, who was
at that time of consenting age. In that case, the conviction was later
overturned by the Michigan Supreme Court. 23 After 1897, the forcible
rape cases that ceme into this court continued to exhibit the need to
prove force, but exclusion of all but intra-familial complaints lost its

hold.

;% 3. Forcible Rapes after 1897

0f the twenty-six cases of forcible rape tried between 1897 and
19350, fourteen, or 350.0 percent ended in conviction. Nine of these
cases came to the court in the 1940s, and the rest were spread out
thinly over the previous forty years. Indeed, the rate of forcible rape
cases did not rise substantially until the 1930s, during which period
there were six cases. Of the total fifteen convictions, seven of them
were decided in the 1940s, and two of these were for homosexual
rape. 24 Fifteen of the twenty-six forcible rape cases tried between
1897 and 1930 are examined here for factors relating to resistance and
corroborative evidence. As will be seen, in no other group of cases is

the emphasis on the victim’s resistance so boldly pronounced.



87

The victims in these cases were mostiy between sixteen and
twenty-five years of age; there were two older women, however, whose
ages were not given. These cases were not as dominated by intra-
familial relationships, as were those before 1897, In these cases, the
relationships of the accused to the victims included five fathers, three
employers, three acquaintances, one stranger, one son-in-law, and one
ex-husband. Additional general observations may be made by way of
introducing these cases. For example, the character of the victim was
questioned to discredit her as a witness in nearly every instance.
Second, cases in which corroborating evidence apparently contributed to
sustaining convictions were not particularly common. Some examples of
the few that did were situations in which an identifying card was
recovered by the victim from the front seat of the assailant’s car,
leading to his apprehension and arrest; and in two instances, weapons
were recovered, a revolver in 1903 and a knife in 1945. Situations in
which corroborative evidence was either not forthcoming or seemed of
little consequence were in fact more numerous than those in which such
evidence was utilized. In a 1907 case, the victim had contracted
gonorrhea from the attack, but this fact was apparently disregarded
since the defendant was acquitted in spite it. In a 1919 case, even
though the victim’s waist (blouse) and clothes were "all tore off" and
her- hair was full of burdock when she appeared at the police station,
the prosecutor nonetheless filed for a polle prosequij.

The court’s sympathy for the victim was evident in a few cases: in

one, the defendant was a black, non-local porter and the victim was a
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white, overweight, naive seventeen-year old girl and a revolver had been
used by the porter to threaten her; in three other such cases, the
victim was either crippled, or had had polio as a child and was
therefore unable to move very fast, or had lost her right leg as a

child and been the object of severe neglect by her father/rapist. (As a
point of clarification, some of the forcible rape cases could also be
classified as incest but are included here because the daughters were of
consenting age.) These were the exceptions, however. For the most
part, the overriding sentiment, always evident in at least the
cross-examination rhetoric, was to be unsympathetic to. the claimed
nonconsent of the victim, precluding any show of congeniality or
compassion for her in the courtroom.

Proving nonconsent meant proving that the victim had resisted her
assailant to the degree required by Michigan common law. The defining
precedent on victim resistance had been provided in an 1872 case:

To warrant a conviction for rape, the jury must be
satisfied that the connection was had by force and against
the will of the prosecutrix, and that there was the utmost
reluctance and resistance, or that her will was overcome by

fear of the defendant, and that the terror of his threats
was so extreme as to preclude resistance.

Don Moran v. People. 23

The use of the descriptor "utmost® was reiterated in 1942, but a
modest disclaimer was added in 1943,

Generally, the degree of resistance required to be shown
in rape cases is "resistance to the utmost”.

People v. Geddes (1942). 26

The degree of resistance required to be shown in rape cases
is resistance to the utmost, but failure to resist is
excused if the will of the prosecutrix was overcome by fear.

People v. Myers (1943). 27
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For the period of this study, the law simply did not allow that the
requirement of "resistance to the utmost® might risk serious injury or
the threat of death. 1In direct and cross-examination testimony,
complaining witnesses were always asked if they had resisted, many times
having to reiterate all the ways they had resisted and to what degree.
In a case in which a woman argued that she could not resist because of
the manner in which her attacker held her on the floor, the defense
attorney responded, "That isn’t what 1 asked. The fact is you did not
resist.” She replied then, "No." 28 Thus, the victim’s claims of
nonconsent were challenged with exhaustive questions about her act of
resisting or with insinuating questions about her social behaviors and
associations, implying that she might be the type of person who would
likely not resist.

In the following excerpts of testimony on resistance, the
complaining witnesses are prodded about any possible details of their
reactions to the onset and duration of the offense. In a 1903 case,
seventeen-year old Carmen Rifner was asked:

@. Before you got up out of the chair, didn’t he ask you to let

him see your legs and didn’t you pull your skirts clear up?

A. No sir. He never asked me that.

Q. Did you take your skirts up at all?

A. No sir.

@. Not at all?

A. No sir,

@. You didn’t go over to the door at all?

A. I did, and tried to get out but the door was locked and he had

the Key in his pocket.

@. Did you tell him to let you out?

A. Yes,

@. And he would not do it?

A. No.
@. Then what did you do?
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A. 1 commenced to bawl.

Q. Didn’t you scream at all then?

A. Yes sir, I screamed. But he said if I didn’t shut up, he would
Kill me.

Q. And you tried every way you could to Keep him from having
intercourse with you, did you?

A. Yes sir,

Q. Used all the force it was possible to use?

A. Yes sir., 29

The questions put to Carmen about her resistance to David Harris
continued in much the same vein, until finally the prosecuting attorney
objected, reminding the court that Harris had had a revolver, absolving
the question of Carmen’s resistance.

In another example of resistance testimony, twenty-five year old
Florence reported that her would-be employer Ora Wiley "took his fist
and pounded me in there [her groinl] and held my leg down" because "I
would not let him do nothing." Ora raped Florence in a wheatfield they
were crossing on their way to a house she was going to clean for him.
The year was 1919. The defense attorney asked Florence:

Q. Did you at any time cease fighting him off?

A. You mean, did I stop?

@. Yes,

A. No | was fighting all the time.

Q. About how long did he keep you there, Mrs. Miller?

A. Well 1 should judge he had me on the ground about an hour

fighting with me. 30
Then, in subsequent questioning of Florence by the court:

@. Did you scream more than once?

A. | must have screamed six or seven times., Every time he took

his hand off my mouth I hollered.

@. As loud as you could?

A. Yes sir.

G. There was nobody close at the time?

A. 1 didn’t see anybody... 31

The charge against Ora Wiley was nolle prossed at the request of the
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prosecuting attorney, who explained to the court that he could not “in
honor ask a jury of twelve men to convict the above named defendent of
the charge against him." It would seem, the prosecutor’s honor rested
on an understanding that if no one had seen her resist and no one had
heard her screams, twelve men could not be asked to believe her story.
Similar resistance testimony is elicited in 1936 from sixteen-year
old Ellabelle, who complained that her stepfather, William Fulton, had
had sexual intercourse with her. She reported that Fulton had come home
and found her sitting with her boyfriend, whereupon he threw the
boyfriend out and then raped her himself. Here the defense attorney
linked surrender with desire:
Q. Do you claim, Ellabelle, that you did everything you could to
prevent him from having relations with you?
A. 1 did.
@. Do you claim it was against your will and without your consent?
A. (Witness nods her head.)
Q. At no time, while this was going on, did you surrender to him
because you wanted to or because you felt you didn‘t care?
A. 1 did not.
@. This is very important. You mean to tell the Court you did
everything in your power to prevent it?
A. 1 did. 32
The case against William Fulton was pnolle prossed on the
prosecutor’s motion that there was not enough evidence to take the case
to court. While ostensibly a forcible rape case, this offense also
qualifies as incest. As such, the likely suspicion of the court, often
seen in incest cases, may have been to think she was charging her father
to protect her boyfriend.

Disproving nonconsent often took the form of insinuating the woman’s

complicity in the alleged offense. In 1903, Carmen was asked if she did
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not make arrangements to meet with David Harris when they separated?
When she replied no, the question was rephrased: "When did you make
arrangements for him to meet you, where you separate&?' Again she
insisted that no such arrangements had been made. Her interrogator was
still not satisfied. "And didn‘t you tell him to wait for you, and you
would wait for him if you got to the corner first?" he arqgued. "No sir"
she responded. 33
In 1926, the defense attorney cast Myrtle’s motives for filing a
rape complaint against her father, Ora Collins, into a vengeful light:
0 Your father has scolded you a lot?
A. Yes.
@. He has threatened to send you to Adrian Reform School?
A. Yes.
@. Several times?
A. Yes,
Q. Because you were not a good Qirl?
A. Yes.
Q. Because you were going out that night with a young man?
A. Yes. 34
The possibility that Myrtle was not a good girl, ie. that she was a
delinquent girl, was no doubt intended to impress the all-male jury,
with the possibility that she was charging her father to get back at him
for threatening her, or that her bad character was likely linked to her
consent to sex acts with him. The jury apparently believed her
testimony, however. Ora Collins was convicted and sentenced to life in
prison at Marquette, the highest security prison in the state, a
facility reserved primarily for hard core offenders. As will be seen in
the chapter on incest, the severity of this sentence was more consistent

with incest convictions in general than with convictions for forcible

rape.
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Each forcible rape case occasioned its own complex of disturbing,
often pathetic, and sometimes horrifying human experiences. There are
three cases in particular, whose substance compels closer examination of
the circumstances that influenced jury docision-making. The first is a
1903 case against David Harris, a black porter who raped a white female
traveler after persuading her to walk with him into town from the train
depot. The second is a 1907 case against William Cummings for raping
his seventeen-year old daughter, Dolly, two weeks before her marriage, a
marriage of which her father did not approve. The th(rd is a 1939 case
against Edmund Jolls for raping his ex-wife, an offense that occurred in
the presence of their three children, at least one of whom reported
having lain in his bed crying during the assault. All three of these
cases expose in exaggerated relief the extra-evidential issues that
affected the decision-making processes of the jury in forcible rape
cases.

The case against David Harris received a 1ot of local press
coverage, most likely because the offender was black and the victim was
white. 35 The local newspaper generally reported only the most
sensational rape cases. Harris was a porter who had engaged
seventeen-year old Carmen in conversation at the train depot, persuading
her to walk into town with him during her four-hour wait for the next
train. He took her to a hotel room where, according to her testimony,
her raped her. The key facts in the testimony were first, that he had
used a gun to coerce her cooperation once in the hotel room, and second,

that a physician attested to Carmen’s physical and mental condition,
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affirming her opinion that the victim had been raped. The singular
aspect of this testimony was that the physician was a woman who did two
very anomalous things: she asked to have the courtroom cleared before
giving testimony of such an intimate nature, and she stated her belief
that the injuries she saw were probably caused by forced sexual
intercourse. All the other physicians called upon to testify in these
cases were men, none asked to have the courtroom cleared, and all of
them hedged on the "possible causes" of whatever vaginal injuries they
had treated. Thus the testimony of this lone woman physician stands in
marked contrast to the testimony of all other physicians in the sample.

Harris’ subsequent trial, conviction, appeal, and release reveal an
intriguing set of dynamics. Upon conviction, the defense attorney filed
a motion for a new trial, requesting that the guilty verdict be set
aside because of a story that the respondent had tried to break out of
Jjail the night of March 10. On March i1, the day the jury deliberated,
everyone in town believed he had. Such community hysteria, maintained
the defense, had fed the fears and augmented the biases of the jury
members at the very moment of their deliberations.

The judge’s decision to grant a new trial clearly met with great
controversy. He had made this decision in the face of affidavits from
Jury members who claimed they had been in the police department on their
way to the courtroom on March 11, and were deliberately "shielded from
any knowledge of the broken bars.” There was also an affidavit from
James Wallace, who had been in jail with Harris at the time of the

supposed jailbreak. Wallace reported that Harris had "lain down and
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pretended to be asleep when the police came by and told [himl]l not to say
anything about it or they will send me up for life." 36

Certain things may be concluded from this story. First, there
probably was an attempt to break out of jail because of the reported
broken bars. Second, the defense attorney must have suspected that call
for retrial would lead to dismissal for the very reason that prevailed--
the refusal of the victim to endure the entire proceeding again. Third,
the judge’s action, in combination with the defense attorney’s motion,
seems to have been playing some Kind of conciliatory role to overcome
what they perceived to be a racial bias directed against the defendant
by the community. Clearliy, testimony in the trial had exposed some of
the reactions of citizens who had seen Carmen walking with Harris. She
reported a drayman had hollered to her from a wagon: "Hey girl, you must
think a damn pile of yourself, running around with a black nigger." The
defense rhetoric served to repeatedly highlight her naivete in following

a black man up to his room: "Didn‘t he say to you that you were a fool

to go up there and fuck that nigger?...Did it occur to you then it was
wrong to go up to this colored man’s room?" Thus the defense heightened
the race issue in the case, drawing great attention to what she should
have known better than to do. It must be remembered this was a time of
great national tension with regard to the civil rights of black people
generally. With all the media attention this case received, my sense is
that this judge did not want to be perceived as a racist, nor did the
defense attorney want to be perceived as having lost a case against a

black defendant on account of any supposed prejudice on his part.
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In the end, David Harris pleaded guilty to the lesser charge of
assault and battery, the maximum sentence for which was ninety days.
Since he had been held in the county jail for the eight-month duration
of the trial and appeal process, Harris was now allowed to go free. On
September 29, he walked out onto the main street of Mason, presumably
ready to resume his life. The State Republican, a long-standing Lansing
daily with deep anti-slavery Republican roots in the community, appeared
to report on the trial with some sympathy for the defendant. On March
3, 1903, when Harris had first undergone a pre-trial examination, the
paper reported he would have to "rest his case with a jury of twelve
men,” a decision that denied the motion of the prosecutor to quash the
information., 37 When the decision on the appeal had been rendered in
late September, the State Republican emblazoned the story with a
four-part headline:

Liberty for Davis Harris
Pleaded Guilty to Assault and Battery
But Court Decided He Had Had Enough
IN JAIL EIGHT MONTHS
Former Charge Against Negro Dismissed on Prosecutor’s Motion 38

Clearly, the prosecutor and jury had accepted the complaint of the
victim in this case as true. It may well be their judgement was based
on racial considerations, but the defense attorney (who had also been a
Judge) appears to have been quite determined to resolve this
race-specific case without a conviction. As to whether Harris may have

been lynched in the weeks following his release, there is no record of

any such occurrence in the local paper.
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* %

The reasons the jury acquitted William G. Cummings of rape seem
especially related to the impression constructed in cross-examination
that Dolly, his seventeen-year old daughter/accuser, did not resist
enough. Further, though she claimed that the rape by her father gave
her gonorrhea, the symptoms of which appeared within two weeks after the
offense and a few days before her marriage, she waited three months from
the time of the offense to file a complaint. She explained she had not
known it was gonorrhea for all that time because her doctor had told her
it was "womb trouble." 39 It should be noted that it was not at all
unusual for doctors to withhold a diagnosis of gonorrhea or syphillis
from a female patient at this time, often to forestall incriminating her
husband, or as in this case, her father. In his history of venereal
disease, Allan F. Brandt writes that "doctors argued that to label a
patient a venereal carrier inflicted irreparable harm, given the stigma
that accompanied these diseases...[orl...that if the nature of a man’s
infection were fully explained to his spouse, many marriages would be
terminated.” 40 Thus, it was not surprising that Dolly had been
married for three months before she learned of her gonorrhea, and had
moved to a city about eighty miles west of her father’s home.

Key facts of the testimony include that she did not scream because
her father had his hand over her mouth; that she had struggled as much
as she could but could not stop himj that she had not told her mother
because he said if she did, he would Kill her and she believed him; that

she had washed the blood stains out of her nightgown without showing it



98

to her mother; that her father had made sexual advances before, but this
was the first time he had penetrated her; and that the first person she
told about the rape was her husband when she ultimately learned that she
did in fact have gonorrhea. Interestingly, when the defense asked if
she would submit to a medical examination, the prosecution objected on
the basis that this was "immaterial, irrelevant, insulting, and
indecent." The objection was sustained, presumably on the basis that
her physician had already testified to her infection, so there was no
further need to check for that; also, since married women were expected
to have engaged in sexual intercourse, there would have been no purpose
served in checking for vaginal penetration. The protestation of the
prosecutor, supported by the judge, verbalized what may have been a
socially understood value, or what was at least purported to be a value:
that to conduct an unnecessary vaginal examination was indecent.
The following portions of Dolly’s testimcny under cross-examination
exhibit the effort of the defense to discredit her claimed resistance.
Q. Didn’t you make any effort to stop him?
A. Yes, sir.,
@. When did you make the effort?
A. When he commenced.
@. You had your feet together?
A. Yes, sir.
Q. How did he get them apart?
A. With his legs.
@. Couldn’t you stop him?
A. No, sir.
@. Did you change your position in bed any?
A. No, sir.
Q. You stayed as you were?
A. Yes, sir.
@. On your back?

A. Yes, sir.
Q. You didn’t change your position at all?
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A. No, sir, I couldn‘t.

@. Not from the time he started until he got through?

A. No, sir.

Q. How old are you?

A. 17.

Q. How much do you weigh?

A. 1 don’t know.

Q. Haven’t you weighed lately?

A. The last time I was weighed I weighed 96 pounds and a half.

Q. How long ago was that?

A. In August,

Q. Well, you have done work around the house, haven’t you?

A. Yes, sir.

Q. Helped outdoors?

A. Not any great amount.

@. You have been out in the open air?

A. Yes, sir.

@. And are ordinarily strong?

A. Yes, sir.

@. Healthy except your sick spells?

A. I have not been real healthy.

Q. Well, except your sick spells you have been up and around?

A. Yes, sir.

@. And out in the air and done different things helping your
father and mother?

A. Yes.

Q. Then there was no physical reason why you could not have
resisted your father to your utmost was there?

A. I have been unwell for some time and was very weak and I would
have been unable to resist him if 1 had had my health.

@. But you did not roll over or change your position at all?

A. No, sir, I couldn‘t. 41

That jury members would accept a construction of events that
portrayed a 94-pound woman able to throw off such an attack by her
father begs credulity. On the face of it, it seems that the defense
attorney expected the jury to believe this interpretation as it seems he
believed it himself. On the other hand, his motives may have been more
cynical than that. In planting the seeds of doubt about her resistance,
he was trying to break down her credibility as a victim of her father’s
attack. It may also be he suspected that she was trying to displace

the blame for her gonorrhea from her husband onto her father. Given the
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social rationale behind the "medical secret" discussed above, the
defense attorney may have perceived her desire to protect her husband
from blame as a motive for directing a charge against her father.

The jury acquitted William Cummings for rape of his adult daughter,
Dolly. Whatever the reasons were, underlying all of these possible
grounds for acquittal was the unspoken societal given: that women make
up false accusations of rape for reasons that may include getting
revenge for some perceived wrong or diverting blame onto an innocent man
to protect someone else. Further, since Dolly’s complaint was not filed
until three months after the offense, and only then after she had
learned of her gonorrhea, the belief that genuinely nonconsenting
victims would promptly report the attack may have been cause for viewing
Dolly’s reported attack with suspicion.

I

On May é, 1939, Edmund Jolls showed up unexpectedly at the home of
his ex-wife, who had just recently divorced him. The painfully pathetic
family dynamic here is characterized by poverty, ignorance, and
emotional manipulation, qualities all too often present in the
circumstances and relationships in a majority of the cases in the
sample. The uniqueness of the case against Edmund Jolls centers on the
fact that the offender had once held socially sanctioned, indeed
socially mandated, sexual access to the victim, his former wife. Thus,
the publicly understood implications of that past relationship, in spite
of the divorce, may have been at the root of the prosecutor’s request to

nolle pros this charge. Bessie, the prosecutrix and former wife,
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reported what happened:
He seemed to be in a sad mood. He said he could not stand it,
he was going to commit suicide, he was going to cut his throat...
he made the children cry. He turned to Loren [13 years old] and
he said "You little shit, when I was your age 1 was doing a man’s
work...you take care of the family. You think you can do it? I
won’t even pay alimony." 42
Bessie recalled that Edmund had wanted something to eat, and that
she had protested that he was living on $7.00 a week and that she had
only $5.00 for the four of them, so he should go to his own home and eat
there. He pleaded "1 cannot eat there, I am so broken up. You don‘t
want me to be hungry, do you?" whereupon she fed him three fried eggs
and some bread. It was at this point that he grabbed her and said he
wanted to have intercourse. When Bessie opened the front door and
velled for help to a boy walking by, Edmnund threatened, "Shut up or 1
will Knock you cold.” 1t would seem, from Bessie’s report, that this
rape was not unlike what Rosemarie Tong describes as typical of rapes by
husbands: motivated by hatred or an urge to humiliate, and accompanied
by battering. 43
In Bessie’s testimony, she stated to prosecuting attorney, Richard
Foster, that Edmund had dragged her into the bedroom holding both of her
hands and then forced her onto the bed. She admitted she kept a hammer
under the bed ever since he once tried to choke her. She recounts that
she had filed the complaint in Mason on Sunday, but on Tuesday had
returned to see the court officer because "they didn’t do anything with

him and I didn’t feel safe to stay there alone." 44

When the defense attorney cross-examined Bessie, his objective was
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to gain sympathy for the defendant, portraying Bessie as the cause of
the difficulties at home. He asked why she had sought a divorce and how
much money Edmund had given her for expenses and for~coal; he noted
that Edmund had visited many times before without causing problems, and
inevitably converged on the question of her resistance. After a lengthy
interrogation as to the manifestations of her resistance, the defense
inquired as to Bessie’s weight, an issue raised in the Cummings case
thirty years earlier. Bessie replied that she weighed ninety pounds; it
had earlier been established that Edmund weighed 170. Then, in response
to the query, "Did you make an outcry?" the witness justified that she
had not: "No, because I saw it wasn’t going to do any good." 45

Finally, the decisive issue was raised. A contraceptive jelly had
been applied prior the alleged offense taking place, the implication
then being that she had consented. Mr, Leighton asked:

@. Who said anything about getting this jelly in the first place?

A. He did.

Q. Who inserted it?

A. 1 did. He made me. He was going to knock me cold.

Q. Did he use his hands? Did you help him enter?

A. He did it in the usual fashion. 446

This question led to establishing that the "usual fashion® involved
him using his hands, which prompted a question as to why she was not
able to get away at that point. Finally, the issue of her possible
assistance was raised, again, the inquiries aimed at disproving her
claimed resistance.

Q. Is it not a matter of fact, after he made that statement that

night, you said, "If you are bound and determined you might as
well, 1 will go and get something to keep from getting Knocked

up.”
A. 1 did not.
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Q. Did you take hold of his penis at any time during that time
yourself?

A. No, I did not.

Q. To make the entry yourself?

A. 1 absolutely did not. 47

Following Bessie’s very lengthy testimony, her nine-year old son
took the witness stand. As was customary for all child witnesses, Carl
was asked if he knew what it was to tell the truth. The events that
Carl remembered under direct questioning were that his father had
visited in the daytime before the night visit, saying he would break the
door down if they did not let him in, and that he had seen his father
grab his mother and had threatened to rip her robe off if she did not
take it off. The child assured the prosecutor that his mother had not
told him what to say. Under cross-examination, the defense focused on

the mother’s role in depriving Carl of time with his father:

@. You don’t see much of [your dad]l] do you?

A. No.

@. Your mama doesn‘t want you to talk to him?

A. No.

Q. She tells you not to talk to him?

A. Yes.

Q. You always liked your daddy when he and your mother got along?
A. Yes. 48

When the older boy, thirteen-year old Loren, took the stand, his
story was a replay of Carl’s account. The interchange under
cross-examination was equally poignant, and just as contrived to portray
the child as an innocent victim of the mother’s actions against the
father.

Q. What did you do when your mother hollered help?

A. I laid in bed and cried.

Q. What did you hear?

A. I heard my dad say, "Do I have to knock you out to get it?
@. What else?
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A. He said he could not stand it anymore.

Q. How did you feel when he said that?

A. 1 started to cry.

Q. Was your mother crying?

A. She was crying all the time.

Q. Did you cry all the time your dad was there?

A. Yes.

@. You cried because your dad was going to commit suicide?

A. Because he had mother.

Q. How many times has your mother talked to you about what happened
that night?

A. About every day.

@. Did your mother tell you what to say here today?

A. No.

Q. Did she tell you your dad was not any good?
A. Yes.

@. Did she tell you not to talk to your dad?
A. Yes. 49

Had a jury been given an opportunity to decide on the guilt or
innocence of Edmund Jolls, the issue would not have been whether or not
the offense had been committed. Clearly it had. Rather, the issue
would have been Edmund’s degree of culpability. Could a distraught man,
exiled from his home and denied time with his children by a hard-hearted
ex-wife, be blamed for wanting the sexual intimacy that had been his
‘right" as her former husband? Further, could it be reasonably believed
she had resisted to the utmost when in fact the use of a contraceptive
jelly surely suggested some measure of mutuality?

The prosecuting attorney may have recognized that a jury would have
responded to these questions by acquitting Edmund Jolls of the charge of
rape. It appears Bessie understood this too. The consequence of the
pre-trial examination was that Richard Foster, attorney for the
prosecution, filed for nolle prosequi. His request to the court read:

The complaining witness filed a written request that this cause
be dismissed...as a matter of law...there is reasonable doubt as
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to the guilt of the respondent upon the offense charged. S50
This was the only case closely related to what we would call
spousal rape. It is quite possible Bessie withdrew the charge because
she felt guilty or remorseful, as often happens in such situations. 1t
is also possible that the prosecutor convinced her, on the basis of the
defense attorney’s arguments, that a jury would likely come to view her
as consenting, and more, inappropriately vindictive. Whichever, one
thing is clear: in Ingham County there were no trials for spousal rape
and there were no convictions for rape by a former spouse in this

100-year period of court activity.

4. Review of Forcible Rape Outcomes

A review of selected forcible rape outcomes shows that before 1897,
forcible rape law was only applied to cases of intra-familial rape, and
that even in those instances, the law functioned as pretense. There
were no Known convictions, save the one in 1851 that was subsequently
over turned by the Michigan Supreme Court on appeal. The criteria that
required these victims of ten years or more (until 1887) to resist "to
the utmost® (after 1872) made proving forcible rape highly problematic.
Proof of such resistance rested on perception alone and perception
rested on assumptions about any female’s physical ability to resist as
well as her willingness not to resist. Thus, whether stranger or
acquaintance rapes simply were not reported or were ignored by
authorities, the observable fact is that authorities were reluctant
to press charges except in intra-familial rape cases, for which

assumptions about appropriate sexual access held more authority than
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assumptions about consent. In other words, if the legal system would
not intervene to protect females from sexual victimization generally, it
was at least inclined to intervene on behalf o? protecting the sanctity
of the family-based social order. Yet, even this inclination was
tentative, for as we have seen, prosecutors nearly always filed for
dismissals rather than set cases up for anticipated jury acquittal.

After 1897, there was certainly more variability in the cases heard
by the court, beginning with a case against a young black man, the very
first stranger-rape case handled by this court. The cases that were
nolle prossed, that is, the cases in which prosecutors perceived in
advance that a jury would not convict, were ali characterized by
offenses for which there was no third-party witness or agreed-upon
sufficient proof of resistance. This was true in the cases against Ora
Wiley (1919), Ray Kaufman ¢1927), William Fulton (1936), and Edmund
Jolls (1939). 51 The passage of time does not seem to have altered this
pattern.

The cases with "not guilty" verdicts were decided by juries, as
opposed to being pre-empted by prosecutors. A jury decided William
Cummings (1907) was not guilty because of the three-month delay in
reporting and because of insufficient proof of resistance. A jury also
returned a not guilty verdict to Lansing Wanamaker (1944), a major
contributing factor having been the lack of proof of sufficient
resistance. In this particular case, the extra-legal factors present
were that the victim was a non-conforming female: she was older (350

years) and divorced, she had met the accused in a bar, and she had
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been drinking beer with him at the bar prior to the assault. 52 1In all
of the cases that cite insufficient resistance, it is taken as a given
that the victim’s statement attesting to her resistance was, in itself,
not sufficient to verify her resistance.

The cases that ended in guilty verdicts are indicators of some
factors that drew consensus from both prosecutors and juries as being at
least sufficient, if not necessary, for conviction. In the David Harris
case (1903), the defendant was a member of a race considered inferior,
he had used a gun that was produced as corroborative evidence against
him, and he had been seen publicly with his white victim, an
unmistakable anomaly in 1903, The case against William Slomka ¢(1909)
was another situation of incest and we already know from the pre-1897
cases that violations of intra-familial sex boundaries were perceived
'worthy of courtroom censure. Slomka was sentenced to a prison term of
ten to twenty years, a decidedly severe sentence indicating a great
change from the benign pre-1897 response with which the court met
incestuous offenses. Indeed, a later incestuous case resulted in
even harsher censure when Ora Collins was sentenced in 1927 to life in
prison at Marquette for engaging in ongoing incest with his by then
consenting-age daughter. 353

There were a few non-familial cases in which identifiable factors
had the effect of overriding pre-existing assumptions about females’
willingness to consent or their inherent capacity to resist. The guilty
verdict in the case against Charles Bankey (1930) seems to have been

linked to two pieces of evidence: first, a card with the offender’s
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correct name on it, which was picked up by the victim from the front
seat of his car, thus making identification of him possible; and
second, signs of the victim’s resistance, such as tears in her clothing
and visible bruises on her body. Perhaps more important than either of
these factors, however, was the circumstance that her attacker had
invited her in the presence of her mother to ride with him to his
house on the basis of a ruse that he would employ her to do housework.
The jury here was clearly willing to accept that she was not complicit
in the offense that subsequently took place in his car. Bankey, like
Collins three years earlier, was sentenced to life in prison. 54

In two later cases, the circumstances were such that all
assumptions about resistance were rendered powerless. OGuilty verdicts
were awarded in one case in which the victim was crippled and unable to
move (1943), and in another when the victim had had polio and was unable
to walk (1943). These two cases demonstrate the easy consensus with
which the court assigned blame when none dared question the victim’s
resistance. 533 The sentences in these two cases, however, reflect a
remarKably reduced level of punishment: both defendants were sentenced
to prison terms of two and a half to ten years, the judge’s assessment
of the "particularly vicious" nature of one of the defendants
notwi thstanding. This tempering of sentence severity seems to have
been symptomatic of the period rather than a measure of the court’s
sympathy to these two defendants. Following a 1946 conviction for
incest with a consenting-age daughter (who had lost her right leg below

the knee as a child and had been the object of long-term parental
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neglect), Clifford Letts was sentenced to a term of four to ten

vears. 36 It will be remembered that sentence severity was in general
greatly lessened by the early to mid-1940s and these examples illustrate
that trend. They also prove the courtroom condemnation accorded
offenders who attacked physically incapacitated victims.

Thus, after 1897, cases ending in conviction were primarily either
situations of ongoing incest that had begun before the daughter reached
the age of consent (sixteen as of 1897), or were situations in which
responsibility for consent was obviated by the unmistakable physical
bodily limitations of the victim. There was officially, in the matter
of forcible rape, no allowance made for whatever natural physical
limitations of strength or weight women might bear relative to men.
Susan Estrich’s contemporary critique of the resistance criteria in rape
prosecutions argues that the court’s reliance on physical force to gain
a conviction is problematic because it does not account for the fact
that "less force is required to overcome most women than men." 357
Certainly it may be said that this essential fact went unacknowledged in
the Ingham County forcible rape cases.

I1¥ these cases of forcible rape consistently demonstrate one
overrriding feature, it is that observable signs of strenuous resistance
were necessary to prove nonconsent. This premise lay within the legal
definition of rape and seems to have been rooted in a fundamental
typification about the act of forcibly raping a consenting-age female
person. This typification may have run something like this: if a

consenting-age female person was unwilling to have intercourse, she was
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physically capable of resisting the assault to the point where there
would be observable signs of her resistance. In the absence of such
signs, deeper typifications functioned to presume she was willing to
engage in intercourse quite readily, that she would use this complaint
in retribution for some perceived personal wrong, that she might name an
offender falsely to protect the real attacker, or that she would charge
rape to protect her own possibly promiscuous reputation. These
conclusions are rather easily drawn, 1 believe; what is less clear is
why these typifications operated as pervasively as they did.

On a fundamental level, "agreed-upon" signs of resistance were by
law a necessary requirement for conviction. Yet, considerations beyond
the legal definition appear, for all the world, to have been founded on
a further premise that lay outside this legal requirement. That premise
maintained that observable signs of strenuous resistance, while
necessary, were not always sufficient to prove nonconsent. Broadly
speaking, a consenting-age female person had to prove more than
resistance; at a fundamental level, she had to prove she had rejected
the sexuality of a man whose sexuality was, in society’s view,
appropriately worthy of her rejection. Thus, what we have seen
happening in this court, from its nineteenth-century exclusive focus on
intra-familial attackers to its mid-twentieth century consideration of
non-familial attackers as well, is an evolution in who the court was
willing to view as a legitimately "refuse-able” sex partner for a given
complaining witness.

1 suggest it is from this perspective that the typifications
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relative to consent begin to make more sense. For example, in the 1919
case against Ora Wiley, the victim’s appearance was observed by police
as disheveled and bruised immediately following her being attacked in an
open field by her prospective employer. From this, one would expect
there was sufficient evidence to substantiate her claim of resistance.
The fact that the jury did not accept such a claim suggests they were
unwilling to view her as someone who would unequivocably and justifiably
reject her attacker. She was, after all, married, which by definition,
meant she had already had sexual intercourse. Further, as a married
woman, she was seeking employment outside the home, and was allowing
herself to be in public with a man other than her husband. Given all of
that, it was too easy to suspect this non-conforming woman was using
this accusation to distract attention from her own possible infidelity.
Such reasoning applies in reverse to cases sustaining a conviction. In
the 1930 case against Charles Bankey, the victim’s torn clothing and
bruises were taken to be further legitimate signs of resistance since
other factors pointed to her legitimate refusal of Bankey’s advances.
Her mother could attest to the fact that she had gone away with him
believing his pretext to be true--that he wanted to hire her to do
housework .

Thus, the resistance standard, articulated in the law, was in
practice subjected to an entire array of socially derived qualifiers
that circumscribed the definition of believable resistance. On the face
of it, notions of what females might falsely say set up a framework of

belief about victims’ deceitful capabilities. Taking a longer look at
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this begins to suggest the larger reality--that a female’s refusal of a
man‘’s sexuality was the unacceptable force that fueled the

male-dominated legal system’s reluctance to take her at her word.

A 1 i n Rape:
i Mi Have Been
1. Extra-Legal Factors and Perceptions of Intent

Two factors were inherent in the charge of assault with intent to
rape. The first was that there was no need to prove actual penetration;
but only the intent to penetrate. The second was that the age of the
victim was unspecified; therefore the victims in these cases varied in
age from young children to elderly women. The effect of needing to
prove intent to penetrate was to require proof that the accused had at
least exposed his "privates®", as genitalia were referred to in courtroom
discourse throughout the sample, as well as those of his victim, or was
caught in the act of preparing to rape her. The effect of having no
legal age restriction was to necessitate the extra-legal application of
age of consent distinctions. In other words, by making no comment with
regard to age, the law purported to make no age distinctionj but in
fact, this law functioned quite differently depending on the age of the
victim. A clue to the impact of age is seen in the disproportionately
high number of victims who were under the age of consent and in the
greatly disparate rates of conviction. Specifically, there were a total
of fifty-nine cases in which victims were below consenting age; the

conviction rate for this group was 73.0 percent. By contrast, there
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were only twenty-one cases with victims at consenting age or above, and
the conviction rate for these cases was 42.1 percent. [See Table 19,
Assault with Intent: Age of Victim and Outcome of Case.l] Thus, there
were nearly three times as many under-age victims as there were victims
of consenting age, and the conviction rate for the former was almost
twice that of the latter. These statistics seem to be an unmistakable
indication of the greater protection accorded victims under the age of
consent as opposed to those of consenting age.

The most common characteristic of the assault narratives in these
cases was that the intended rape was not accomplished.because of some
resistance on the part of the victim. Usually the victim had fled or
had created enough of a disturbance to attract the attention of a third
party. These "escape" scenarios occasioned two consequences. First,
the victim’s resistance was more likely to be taken for granted in
court, especially if her resistance had resulted in bringing a witness
to the scene of the assault. Second, these unexpected witnesses were
often able to aﬁprehend assailants who might otherwise have escaped the
authorities because they were strangers. Thus, the percentage of
stranger-assailants in this group of cases was exceptionally high in
comparison to the number of stranger assaults for the entire sample.

To be exact, twenty-four of the seventy-four assault with intent cases,
or 32.4 percent, can be identified as stranger assaults. It may be
recalled that for all cases, the number of Known stranger assaults was
only fifty out of 544, or 9.2 percent. It would seem then, that the

heavy concentration of stranger assailants in this group can be



114

attributed to the high number of witnesses who appeared on the scene and
interrupted the crime.

This leads to yet another insight about this charge. It is
plausible, given the number of witnesses who did appear, that these
cases represent situations in which the assault was spontaneous in
nature. Since there had not been much advance planning, the assailants
were more likely to be caught by unpredictable developments, such as the
appearance of third parties, the observance of neighbors, or the
unexpectedly vehement reaction of their victims. The heavy
concentration of stranger assailants in this category offers a striking
contrast to the predominance of acquaintance and intra-familial
assailants in the categories of forcible rape and statutory rape.

Thus this charge may present the scenarios most responsible for
contributing to the myth that rapists are usually strangers who attack
unknown women in unexpected places.

What may seem obvious is that the successful resistance of some
victims contributed to the necessity for this charge. The testimony of
these victims was often an elaborate account of how they got away, or
how the appearance of a witness served to interrupt the completion of
the offense. As will be seen in the following case summaries, however,
resistance alone did not assure a conviction. The age of the victim
affected the court’s response to the degree that victims over the age of
consent, in spite of their resistance, often encountered the same
measures of scrutiny that victims of forcible rape did. Observing the

distinctions made with regard to age seems to be the most appropriate
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way to structure this examination and may be the most productive as
well, beginning with examples of cases in which the victims were

over the age of consent.

2. Attempted Rape of Victims over the Age of Consent

Late at night on August 4, 1881, John Britten came home to the
hotel he managed with his wife, Jane. Going upstairs, he found Ira
Winslow coming away from the room he shared with his wife. When Britten
confronted them both, Jane told her husband that Ira had appeared
unexpectedly and had attempted to have intercourse with her. John’s
response was to question Ira as to whether his wife had been guilty of
any crime. Then he asked Jane whether she had given Ira any occasion or
reason to come up, and if this was not a "put up job" between the two of
them. Ira assured John that Jane was "as clear from him* (Ira) as his
wife was from Mr. Britten. In other words, Jane had done no more with
Ira than Mr. Britten had done with Winslow’s wife, which was presumably
nothing. Ira then made reference to money he had in two area banks,
proposing to "straighten it all up" in the morning. According to Jane’s
testimony, John had indignantly told Ira that he did not want his
wealth, and although poor, he could work for his living. Jane’s story
was that Ira had come in just as she was undressing for the night, that
she had told him she would "holler® if he did not leave the room, but
that she had not screamed because she had been paralyzed with fright.
They had "tussled for about three or four minutes" with the light

burning and the door open, he had had an emission with his trousers on
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but unbuttoned, he had "wiped his person® with his handkerchief, and
then left, encountering Jane’s husband coming up the stairs as he was
going down. 38

Jane’s contention was that Ira had sought her out against her
wishes., But there were questions to be answered. Why had she gone for
a buggy ride with Winslow to Lansing from Williamston Township a few
days earlier? When he had met her at the Hudson House one day, how had
he Known she would be there? What did she do with hotel patrons when
she drove them in a wagon, unaccompanied by her husband, to their
business destinations? There were questions too about her two previous
marriages. How long had she been divorced before she married John
Britten? Had there been an existing relationship with Mr. Britten at
the time of her divorce? And, as to the night of the alleged offense,
how had Winslow known her husband would be away? Why had he arrived and
left in his stocking feet, carrying his boots? Fundamentally, had
there been a relationship between her and Mr. Winslow prior to this
alleged attack? Jane Britten insisted Winslow’s attentions were not
by her consent and that she had resisted his advances the night of
October 4. The jury doubted the truth of her account. On December 6,

1881, the Lansing Republican Triweekly reported in an obscure notice of

court doings that the Ingham County Circuit Court had found Ira Winslow
not guilty of assault with attempt to rape. 39

What assumptions was the jury inclined to make about Jane Britten?
They knew this was a woman whose efforts to help her husband run a hotel

required that she occasionally transport hotel patrons alone. Further,
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testimony revealed that Winslow had arrived coincidentally at another
hotel at the same time she had brought a patron there. Jane’s version
was that Ira had been following her around; the defense attorney created
a version in which prior arrangements had been made between them. The
question for the court to consider hinged on whether she was unlawfully
attacked against her will or whether she was complicit in an adulterous
affair with a wealthy, socially prominent man. The jury members
apparently believed the latter was true, based on assumptions they may
have held about women who had been divorced, women who were seen in
public with men not their husbands, women who did not scream when a man
entered their bedroom, and men who were well-to-do and socially
prominent. Jane Britten was, in LaFree’s terms, a nonconforming
woman--but just as importantly, Winslow was a conforming man. It would
seem from this case that a nonconforming woman could not accuse a
conforming man of forcing himself on her, expect society to believe her,
and put him in jail.

In another case involving a married woman, Flossie Sampson claimed
to have been assaulted by her employer, James Terrill, who owned a
greenhouse. In her testimony, she stated that on May 23, 1929, Flossie
was planting asters with James sitting in a chair nearby, when he tried
to pull her onto his lap. When she told him to behave himself, he
responded explicitly, saying "1 would just like to shove it into you
about seven inches and then push you another inch." She reminded him
that she didn’t do that Kind of business, that he had a nice woman, and

that she had a man. He argued that his woman "did not like it" [having
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sexual intercoursel. Before long, he pushed her back onto the bench,
putting his weight on her, undoing his pants, and taking his penis out.
In the preliminary examination, the defense attorney was skeptical of
her claimed resistance:
@. And he raised your skirt while in that position, and attempted
to pull down your bloomers?
A. Yes, he did.
Q. Is that correct?
A. Yes, sir.,
Q. What were you doing during this time?
A. 1 was trying to get loose from him?
Q. You were trying to get loose from him?
A. Yes, and I was talking to him?
@. And do you tell me that there is a woman on earth in the
position you have testified to here that couldn’t have gotten
away, if she had tried to? 40
In addition to throwing doubt on her claimed nonconsent, the defense
attorney questioned her motives for filing the charge. Conjuring up
associations about previous sexual encounters with employers, he asked
why she had changed jobs several times in the past. Suggesting she was
insincere in her stated fear of Mr. Terrill, he asked why she had
continued to work for him after he had made earlier suggestive remarks
to her. Raising the suspicion that she had conspired with her husband
to extort money from Mr. Terrill, he charged that she and her husband
had contrived this entire affair thinking it would be worth about
$3000.00 before they got through with Terrill. Flossie answered that
her motive to continue working was to help support her husband’s
children by a previous marriage, because he was not earning enough.
She adamantly denied the accusation of extortion, confessing she had

overcome her initial reluctance to filing a complaint because, as she

phrased it, "anybody...that runs a business like Mr. Terrill, that is
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hiring young girls, ought to be taken care of." The prosecutor must
have decided that a jury would not agree, based on Flossie’s word, that
Mr. Terrill should be "taken care of." On January 14, 1930, he filed a
motion for polle prosequi, saying there was "insufficient evidence to
warrant submitting [the case]l to a jury." é1

The cases against Ira Winslow and James Terrill have marked
similarities. 1In both situations, the victims were adult, married
women. Both worked outside the home for pay and associated publicly
with men other than their husbands. Both had been married previously
to other men. And in both situations, the accused was a man of
financial means and social position, so that he might be willing to pay
his accuser to drop the charge. Indeed, we Know that Winslow made such
an offer in 1881, and in 1929, the defense at least introduced the
suspicion that Flossie had hoped for such an offer from Terrill.
Clearly the period of time in which each offense occurred had less
to do with bringing such a notion to bear upon court proceedings than
did the socio-economic status of the defendant. No thoughts, or even
suspicions of extortion were raised when defendants were not in
positions of power or economic stability. In both cases, it was fairly
easy for legal agents (the jury for Winslow and the prosecutor for
Terrill) to doubt the reliability of the victim’s complaint. The
combinations of circumstances, as described here, seem to have precluded
a belief that the victim could justly accuse the well-respected

defendant.
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One should not conclude from these two cases, however, that the
marriage status of the victim precluded eventual conviction. In the
case described next, the victim’s being married worked to the
defendant’s disadvantage. On February 16, 1932, the prosecuting
attorney stood up and read the two charges filed against Charles
Weller. Weller had waived the pre-trial examination, a decision that
was often a prelude to conviction in the circuit court. And, indeed, he
was found guilty of both charges, the first being "assault with intent
to commit the crime of rape upon a female person”, and the second
being "assault with intent to commit the crime of rape upon a woman,
being the wife of Edgar Cole, being a married woman." 42

What is immediately remarkable in the codification of this charge
is the perpetration of an assault against the wife of a named husband.
Reference was made in the complaint to the law by which this charge was
drawn. The wording of this law appears to have embraced almost any
situation-specific assault contingency. 1t read:

Sec. 87. Assault with intent to commit felony, not otherwise
punished--Any person who shall assault another, with intent
to commit...any other felony, the punishment of which assault
is not otherwise in this act prescribed, shall be guilty of a
felony... 63

Other married women had been victims before this, but in no other
case had the charge so explicitly articulated the implicit association
of the victim’s husband with her injury. There is no mistaking that the
injury done to Frances as a person was taken by the prosecutor and by

Frances’ husband to be legally separate from the injury done to Frances

as Edgar Cole’s wife. They were conveniently able to use Section 87 of
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the assault laws to clarify what seemed a necessary part of the charge.

What did the articulation of this second charge mean? May one
assume that Edgar Cole perceived himself to have been injured by virtue
of the fact that the victim was his wife? Did the fact that Frances was
married function to extend the violation of her person to include her
husband? How did the fact of her marriage act to socially redefine the
boundaries of her sexual accessibility? Did her status as the wife of
another man make the sexual violation of her person more egregious, or
simply more illicit? These questions raise a number of important
issues, for which there can now be no definitive answers., Despite such
unresolved conjecture, it is possible to see that, in this case at
least, the crime of raping a married woman carried the possibility of
being defined on a basis quite distinct from the injury it inherently
inflicted on the woman.

Fundamental to this conclusion was the socially understood
imperative that a woman’s husband had sole sexual access to her. This
state of affairs could work for her benefit if the alleged sex act was
seen as more egregious; it could undermine perceptions of her
victimization if the act was seen as more illicit. Here, the
offensiveness of Charles Weller’s attempt to rape Frances was
exacerbated legally and extra-legally by the fact that she was married.
Yet it would be hasty to conclude that Weller’s conviction was based
solely on his attempted violation of another man’s wife. We already
know that being married offered no guarantee of sympathy for the

victim. 64 An indication of what underlay the jury’s decision may be
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found in the judge’s statement to prison authorities at Jackson. From
this statement we learn that Weller was married, had no children of his
own, and had been previously convicted of illegal possession of 1iquor
and of being drunk; he had also inflicted bodily injuries on his wife at
least two or three times, but she had refused to make a complaint every
time. 45 Thus, when Charles Weller entered Jackson prison on February
16, 1932, his culpability as a would-be rapist was augmented by virtue
of his transgressions against the written laws and the social
expectations defining a husband’s proper relationship to his wife.
Weller was readily perceived as someone capable of assault with intent
to rape; further, he was perceived as a brute, worthy this victim’s
rejection.

Two additional cases represent the use of this law to protect
consenting-age victims who were under twenty and not married. In one
case, the victim was a sixteen-year old high school student, and in the
other, she was an eighteen-year old single woman who had met the
defendant at a tavern.

On the night of November 12, 1938, William Bockbrader spotted
sixteen-year old Hattie Burger walking alone across an unlighted
baseball field on her way home from a school event. He left his car and
began walking toward her. When Hattie saw him following her, she tried
to run, but fell down, at which point he grabbed her and fell on top of
her. As she got up and tried to run back toward the school, he grabbed
her again and proceeded to thrust his hand up her dress. Hattie

struggled and screamed, which attracted the attention of a man nearby.
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This third party ran up and thus prevented William Bockbrader from
completing his intended rape of Hattie. 44

This case is important for what is said and not said. Relative to
the point made earlier about victims who resisted and thus somehow
prevented the rape from taking place, Hattie’s resistance was never
questioned by either of the attorneys nor was the fact of the assault.
The reason seems obvious: there was a male witness. From the standpoint
of the law, this meant that Hattie’s nonconsent was never doubted.
Therefore all the personal associations and habits of behavior that
might have otherwise been linked to the character of ; sexually
consenting woman were never mentioned in the examination. Hattie was
never asked if she went to dances, disobeyed her father, had a drink, or
met her assailant in a bar. Instead, the questions asked were aimed at
measuring two things: her accuracy in perceiving that William had
intended to rape her, and her ability to correctly identify the
assailant from her brief encounter with him in the dark.

In cross-examining Hattie, the defense attorney was able to
establish that her assailant had lurched toward her as if he was drunk
and that, yes, she had smelled some liquor on his breath. Therefore,
reasoned the defense, was it not possible that this would-be assailant
had merely been confused and fallen on her? Further, since he had not
struck her, and since she had been screaming so as not to hear whether
he had said anything to her, might she have assumed too much? Hattie
assured him that Bockbrader had grabbed her and had not merely fallen on

her, and that he had put his hand up under her dress higher than her
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knee. Then she was asked if she had only identified him via his
clothes, whereupon she responded that no, she had identified him by his
forehead and hair too. 67

The trial in Circuit Court was held on January 9, 1939. Bockbrader
had pleaded "not guilty" to the charge, but the jury was inclined to
believe he was lying. On January 19, William Bockbrader walked into
Jackson Prison to begin a seven-and-a-half to ten year term of
confinement. His impulsive, ill-conceived attempt to rape high school
student Hattie Marie could not be rationalized in the minds of the
Jurors as anything other than what it had been perceived to be by the
victim herself. Her resistance had been sufficient enough to attract a
third party-—-a male witness whose sudden appearance stopped the offense
before it was accomplished. Had she not been able to resist enough to
stop it herself, if a witness had not been so conveniently nearby,
Hattie would likely have been forcibly raped. Since she was sixteen
years old at the time, the assumption might have been made in court, had
the offender been apprehended and charged, that she was a consentable
woman. The social typifications that existed for women of that category
would likely have been in operation in the courtroom. From what has
been shown about such cases, her account may not have been so easily
believed, and the process of eliciting testimony would have been quite
different.

In another case in which the victim was a consenting-age teen-age
girl, the situation of the offense greatly differed from the Bockbrader

attack in an open baseball field, and in that regard, the outcome
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differed too. In 1930, William Alford offered to give eighteen-year old
Vivian a ride home from the Oak Park Tavern, where they had both been
dancing. According to Vivian‘’s testimony in court, they left the tavern
at 3:00 a.m., but Alford did not take her directly home. He stopped the
car in a field and started to put his hand under her dress, whereupon
she jumped out of the car and he chased after her. Having caught up to
her easily, he pulled her down, clearly intent on having sexual
intercourse with her. She fought him madly and bit his cheek, but
when he pinched her leg she had to let go. As she explained it, "I had
to let go...a man usually has more grip than a woman anyway." UWhen she
started fighting him with her hands, she recounted, "he raised back and
hit me in the nose, just as hard as he could...and I put my hands up to
my face and he struck me several times with his fist...my nose is still
sore and 1 have trouble with teeth now, in front." Vivian told how she
had finally gotten away from her assailant, crying out her vow to call
the police, to which Alford fired back: "I don‘t give a damn'® She
kKnocked at a house and was able to get directions from the person who
answered; unfortunately her confused state of mind at the time made it
impossible to later locate this person who had been a witness to the
blood on her face. 48

In cross-examination, attempts were made to embarrass her with
repeated references to the undergarments she had worn the night of the
alleged offense:

Q. But that girdle doesn’t come down over your private parts.

A. No
@. And this garment is the only thing between your private parts
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and the earth, as I understand it. Is that right?

A. Yes

@. Here seems to be a little strap, I guess you would call it,
across there from one side of this step-in to the other. Was
that on the front side?

A. I will show you how they go (takes the garment and holds it
up) That’s the way it goes, yes; this is the front. The
seam goes in the back.

@. This is the front.

A. Yes. That strap goes underneath, here.

Q. That passes between your legs?

A. Yes,

@. Oh, yes. That little strap that’s on here passed between your
legs.

A. Yes.

@. And the step-ins surround your 1limbs, each of them, on the
outside.

A. Yes, 49

Further questioning focused on how many times she had been to
dances (she had been to two others), how many drinks she had had (she
confessed she had had two drinks), and what she remembered of the route
he had traveled that night. 1In this portion of the examination, the
defense attorney deliberately tried to confuse her about the street
names, ostensibly in an attempt to establish her inebriated state of
mind at the time of the offense. If she could not remember where she
was going at the time, she probably was confused about the details of
the offense, and should even be held accountable for letting herself get
into such a situation. Finally, the defense attorney asked her if she
had been aware of a similar case tried in Mason, insinuating she had
borrowed details of her story from the news reports in that case. She
retorted that, of course, she had not done that. (My records do not
show such a case being tried in Mason.) In the end, the charges against
Alford were nolle prossed on the basis that there was “insufficient

evidence to obtain a conviction for the charge in the warrant and
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complaint". 70

Was Alford’s attack on Vivian any less blameworthy than was
Bockbrader’s attack on Hattie? Common sense would say no. But, by
stating there was "insufficient evidence®" to convict Alford, the
prosecutor was referring to the lack of a third party witness and to the
behavior of the complaining witness: she had been drinking and dancing
with the accused in a tavern. Such activities still served as
reminders of women’s movement into "the nighttime culture of
commercialized pleasure--from the dance halls...to the sexual
liaisons of unmarried couples”, as D’Emilio and Freedman characterize
single women’s new participation in the public sphere in the early
decades of the twentieth century. 71 Such a woman, who would willingly
place herself in a potentially immoral circumstance, could not
legitimately accuse William Alford of rape and expect a jury to put him
in prison.

Thus, we have seen that the charge of assault with intent to rape,
when made by women of consenting age, led to acquittal or dismissal for
many of the same reasons that accompanied such an outcome for the charge
of forcible rape. I1f there was no witness and if the victim was
perceived to be a non-conforming woman, the alleged offense was either
doubted or was taken to be no offense at all. A non-conforming woman
was simply assumed to be lying or exaggerating, and in either case, was
taken to be a willing participant. In the 42.1 percent of consenting-
age cases where convictions were obtained, the victim was conforming,

the defendant was socially displeasing or offensive, or there was a
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witness. Did these factors hold true for cases with with underage
victims as well? It will be remembered that the latter group of cases
ended in conviction nearly twice as often as did those with consenting
age victims. The following examples of cases with under-age victims

illustrate the factors that most affected outcomes in these situations.

3. Attempted Rape of Victims under the Age of Consent

In Henry Elliott’s case in 1884 the factors that constituted proof
of his intent to rape eight-year old Kate Wirth were that his pants were
unbuttoned, and that a physician verified the assault, reporting that
the "parts seemed to have been unnaturally strained at some time.®
Those were the most immediate relevant facts. Other aspects of this
case are that Henry practically incriminated himself by declaring to the
arresting officer that he "would not do to [the victim] what was said
anymore than to his own child." He offered this in his own defense
before the officer had stated the charge against him. 72

In Kate’s testimony, she described how she "lived above her daddy’s
business,” that she had Known Henry Elliott for some time. She stated
that he was a father of two babies, that there was a feed barn nearby,
and that he had twice opened his pants and pulled her up to him while in
the barn. When he asked her to go to the barn a third time, she
refused. Then one day, while upstairs in the Elliotts’ house, he held
her so tight it hurt, and then had put his hand inside her drawers and
up inside her. When questioned in court about why she had been up there

with Mr. Elliott in the first place, she replied that she had gone up
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there to help put their little boy’s shoes on since Mrs. Elliott was
gone. Under cross-examination, Katie assured the court that no one had
told her what to say. The jury declared Henry Elliott guilty and he was
sentenced to three years in Jackson prison. Notably, there were only
two convictions for the nine sexual offenses tried in this court in the
decade of the 1880s, so Henry’s sentence to three years in prison must
be seen as a rare win for the prosecution at this time.

What factors served Kate so well? First the fact that she was so
young and had been accosted on three separate occasions must have
impressed the jury with her vulnerability. Further, the most severe
incident had happened when she was doing something of a care-taking
nature for the Elliott’s child, perhaps suggesting she was a person of
responsibility. The accepted understanding about responsible young
girls may have been that they could be trusted to tell the truth.

There was a postscript to this case. Following its resolution,
a jury member filed an affidavit saying he was not satisfied with the
verdict. The State Republican, (once the Lansing Republicip) reported
on Saturday, November 12, 1884:
The case of assault with intent to rape, of which Henry Elliott
has been convicted, took a sensational whirl Friday night when
Attorney Osborn announced that he should move for a new trial
this morning. It leaked out upon the street that one of the
Jurors would make an affidavit to the effect that the verdict
of guilty was obtained by misrepresentations in the jury room. 73
The evidence behind this unexpected turn of events is seen in the
case file. There were in fact four affidavits. The first was from jury

member Jerry C, Gallup, who reported not being satisfied with the

verdict and wanting a new trial. The second affidavit, filed on
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December 20, was from Alpheus Madden who had heard a juryman--Herman
Johnson--speaking to someone about the trial outside on the street,
saying, "He’s as guilty as a dog. They ought to string him up--they
will find him guilty, they can’t do anything else.”" The third
affidavit, filed the same day as the second, was from Edward Marple,
confirming that he had had the "said conversation with Herman Johnson
on the sidewalk on Michigan Avenue near Washington Avenue," an area near
the capitol building and the courthouse in Lansing. A fourth affidavit,
filed on January 8, 1887, was from the ill-famed Herman Johnson,
swearing that the reports about such a conversation were untrue. The
motion for a new trial was denied. 74

The effect of this post-trial controversy should not be lost in the

recounting of this case. From the State Republican article cited above,

it is clear that the possibility of reopening this case excited much
consternation:
When the rumor reached the ear of the father of the injured
girl, he boiled over with indignation, and announced to Sherif¢
McKernan that Elliott should never have a new trial. Had it not
been for Constable Maier, he said, he WOULD HAVE SHOT ELLIOTT
full of holes long ago. There were implied threats of lynching
made at North Lansing, and during the evening Elliott was hastily
removed from the lock-up there and placed in the up-town jail. 73
The father of the young victim, Kate, was a key person in this
case. As Kate’s protector, it was he who signed the complaint. It was
his responsibility and right to seek retribution for the injury suffered
by his daughter. Moreover, at the root of this familial relationship
may have been a socially accepted assumption that served to help secure

jury censure of Henry Elliott. He had violated a little girl; but
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equally important, he had violated another man‘s daughter.

In the the case against Merle Zerba, fourteen-year old Valeta had
been on a first date with the brother of a man who lived across the
street from her home. She went with him to the theatre on the evening
of July 22, 1934, and after leaving the theatre at 11:30 p.m., Zerba
parked the car and asked Valeta to get out of the car with him and have
a beer. She replied that she wanted to go home. He then tried to kiss
her several times and pulled up her dress. She got into the back seat
to get away from him, but he followed after her, forcing her to have
relations with him. Finally, she struck his face and broke his
glasses, Her testimony was somewhat confusing as to whether there
had been penetration or not, but it appears that when she reminded him
she was only fourteen, he swore, turned on the light, and released his
hold on her. Eventually she got out of the car and walked down the
road; he followed her with the car and tried to get her to get back
inside. By this time he was, according to her, not acting as though he
was entirely rational:

A. When | refused he picked me up and forced me into the car--he
murmured or mentioned something, I don’t recall just how he
said it--about trying to do it over again and maybe 1 would
like it, and 1 was so disgusted 1 shouted something...and
climbed out the other side.

@. You got in one side of the car and climbed out--

A. Yes. ...] Know he came around the side and started to struggle
with me again, and tried to get me in the car, and that made me
more angry than before and I dropped my pocket book on purpose--

Q. What?

A. 1 dropped my pocket book and he went to pick it up and he let go
of me and I picked it up myself and started to run...Not very

long afterwards he went by me in the car. 74

On December 23, 1936, four months after Valeta had first filed the
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complaint for rape, the prosecutor read aloud the information to Merle
Zerba in Circuit Court, charging him with assault with intent to rape,
a lesser charge than what had originally been made, because of the
confusion over penetration in the preliminary examination. Merle
pleaded guilty, that is, he was probably advised by his attorney to
plead guilty, and was sentenced to three years of probation with the
requirement to pay court fees of $50.00. This sentence was
comparatively light, which seems most likely to have been due to the
fact that the victim was on a date with the offender when the offense
occurred, suggesting she was with him voluntarily and may have
indicated in some way her willingness to engage in sexual intercourse.
Further, this sentence was handed down in 1934, the threshold of a
period in which sentences for sex offenses in general became less
severe. That there was a conviction at all was due in part to the fact
that Valeta was under the age of consent and was aided possibly by the
fact that she was noticeably more articulate, and thus perceived more
intelligent than other complainants. In that regard, she may have been
more readily believed; moreover, her rejection of the sexuality of a
rude, foppish young man may have been seen as more acceptably

legi timate.

The Elliott and Zerba cases illustrate the relative ease with which
convictions were obtained when victims were under the age of consent. A
1912 case against Charles Davis, however, reveals one of the problems
the court encountered with very young child victims. Their fear of

providing testimony occasionally precluded the possibility of pursuing
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the charge. In 1912, ten-year old Goldie became hysterical at the
pre-trial examination and withdrew the charges she had made against her
father; the prosecutor thus wrote, "she cannot be induced to talk except
that she denies in whole the allegations formerly made by her.® On this
account, the criminal charges against Charles Davis were dropped, and
the jury never got to hear about how Davis had used a husking peg to

rape his daughter. 77

4, Attempted Rape Involving Non-White Defendants
In 1930, a case involving a black defendant and a Syrian victim

reveals something of the race-related assumptions that clearly infused
the actions of the court. In this case, forty-three year old Jack Burns
had induced thirteen-year old Juanita to ride with him to his house on
the promise that he would give her a new car. Juanita stated, "I was
afraid, but I didn’t know what to do and 1 wanted the car he was going
to get me...he promised me the Ford car at least ten or twelve
times.” 78 Interestingly, the discourse in this case concentrated on
the naivete of the victim in much the same way that it did in the
mixed-race case against David Harris in 1903.

@. When you started upstairs with him did you believe in your

mind that he was going to do what he attempted to do?
A. No, I didn’t know what he was going to do.
@. You had heard of men and women having intercourse with
each other?

A. Yes.

Q. You knew what that meant?

A. Yes.

Q. It didn’t enter your head that was what he wanted to do?

A. No. ] didn’t know what he was going to do. 79

In the closing moments of the hearing, the defense attorney argued:



May it please The Court, on this testimony alone here there is
conflict. She doesn’t know where she was and she tells a story
here which appears to have been manufactured. There is one
thing outstanding in this testimony--the fact that he promised
her a Ford car. As a matter of fact, that’s about all she can
remember and she has worked it around with this story. This is
not sufficient testimony on which this man should be bound on
such a serious charge as this. 80

In a gesture of form that was virtually universal, the defense
moved to dismiss the case. But Juanita’s confusion notwithstanding, the
jury believed her account of the assault. The "serious charge" brought
against Jack Burns resulted in a conviction, and his sentence of
seven-and-a-half to fifteen years in prison was among the most severe
for this charge. 1t seems that the significant factors leading to such
an outcome were the defendant’s age relative to that of the victim and
his race relative to that of the dominant society. Thus, on at least
two counts, this defendant was considered unequivocally out of the
bounds of social acceptability in his alleged attentions to this very
naive adolescent girl, both of which made her more readily believeable
than he. The judge in this case wrote to prison authorities:

Jack Burns, colored, is forty-three years old, married, and his
wife lives in New YorKk...He has several times been arrested for
investigation but never convicted...He attempted to entice some
little Syrian girl into his automobile by giving her candy...He
then offered her a Ford car if she would come home with him...
The testimony showed that...he pushed her on the bed, pulled down
her bloomers and was in the act of intercourse when some one
called at the door and he desisted. The testimony was convincing
and the jury found him guilty. Afterwards, I had a long talk
with the girl and her mother and was convinced that she was
telling the truth. He will probably give no trouble in prison
but we just don‘t want him outside. 81

Again, what made one victim’s story more "convincing" than

another’s seems to have had a lot to do with courtroom perceptions of
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the individuals involved. 1f Jack Burns had been eighteen or twenty and
white, if Juanita had been sixteen instead of thirteen, one can easily
imagine that the jury may not have found her story so believable. At
the very least, it seems unlikely that a younger white male would have
received as severe a penalty as Burns received. Moreover, another
aspect to consider is whether Burns might have been judged less severely
had his victim been black. In their history of American sexual
behavior, John D’Emilio and Estelle Freedman point out that
historically,

the disposition of rape cases depended strongly upon the

status of both the victim and the assailant... men of higher

social standing...were less likely to be brought to trial for

rape or attempted rape, while lower-class and nonwhite men

accused of rape could expect harsher treatment by the courts...

The harshest penalties for sexual assault applied to blacks

who attacked white women. 82

While is it inappropriate to make a generalization on the basis of

the Jack Burns case alone, his punishment offers an example that surely
fits the pattern others have discovered with regard to the legal
system’s treatment of nonwhite defendants: they have historically fared

worse in court than white defendants, in particular in black

defendant/white victim cases. 83

3. Assault with Intent to Rape: A Review of the Outcomes
Looking first at a few simple statistics, it is important to note
that the entire sample of seventy-six assault with intent to rape cases,

there were only three known jury acquittals: one in the 1870s, one in

the 1890s, and one in the 1920s. By contrast, there were fifty Known
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Jjury convictions, thirteen dismissals, and ten unknown outcomes. It
seems prosecutors rarely took risky cases in this category to court;
this is especially apparent when comparing the 3.9 percent jury
acquittals with the 17.1 percent cases polle prossed by the prosecutor.
Further, it seems that when prosecutors did take a case to a jury, the
ensuing conviction was almost predictable; this is borne out in a
comparison of the 3.9 percent acquittal rate with the 43.8 percent
conviction rate., Still, it is important to remember how these
percentages break down relative to the ages of the victims. Again, for
cases with victims of consenting age, the conviction rate was only 42.1
percent; for cases with victims below consenting age, the conviction
rate was only 75 percent. Thus, we know that by almost a two-to-one
margin, the offenders of. victims under the age of consent were more
likely to be deemed blameworthy.

These defendants who attacked victims under the age of consent were
not only more often convicted, they also suffered more severe penalties
than did offenders of consenting-age victims. Again, these conviction
rates and sentence patterns are a indication that victims under the age
of consent were more readily protectable, and those who were over the
age of consent were not so quickly viewed as worthy of protection. The
latter were questioned on a number of issues, usually aimed at exposing
their suspected complicity, ulterior motives, or immoral behavior before
the assault. A review of case conditions reveals some of the factors by
which defendants were either convicted, acquitted, or dismissed; as

these conditions demonstrate, very distinct patterns become clear
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relative to the age of the victim.

An examination of the cases with consenting-age victims in which
convictions were not obtained, reveals that at least four of these
victims were married. Thus, being married was no guarantor of greater
protection for the victim. Indeed, the condition of being married
simply shifted the usual suspicion of the court from the woman’s
suspected promiscuity to her possible infidelity. This was seen with
Jane Britten in the 1881 case against Ira Winslow and with Gladys Smith
in a 1941 case that was not explicitly discussed, against LeRay
Ellerbrook. 81 Britten was suspected of being involved romantically
with Winslow, and Smith was thought to have solicited Ellerbrook’s
attentions prior to the alleged offense because they had been seen
together socially with other friends on other occasions. In the case
against James Terrill, the suspicion was raised that the victim, Flossie
Sampson, had conspired with her husband to make the charge in an effort
to extort money from the accused, who was Flossie’s employer. This is
not to say that the state of being married automatically precluded
conviction of these victims’ assailants., It is just that, with the
exception of Charles Weller, no defendant was seen as more guilty
because the victim was married. 85 Two additional features characterize
these cases in which consenting-age victims received no court sympathy.
One is seen in the 1930 case against William Alford, in which the victim
had been drinking and dancing with the defendant prior to the assault.
Another is seen in two cases in which the defendents were men of

financial means, occupational position, and social stability. In



138

such cases, the defendant was either acquitted or the charges were polle
prossed. 86 The conclusion that one may draw from these cases involving
consenting-age victims is similar to the observation made in cases of
forcible rape: the conditions accompanying acquittal or nolle prosequi
seem to point to the ever ready assumption that the women making these
charges were lying.

The factors that had the effect of overriding this ready assumption
about consenting-age victims can be identified in cases ending in
conviction beginning in 1930. Before that, the only such conviction (in
1903) was a case in which the defendant waived his right to a pre-trial
examination, so there was no transcript in the file by which to
ascertain the details of the case. In the 1930 case against Martin
Root, the defendant tried to compel the victim to go away with him in
his car. His sentence was for five to ten years in prison., 87 1In the
1934 case against Floyd Ferley, the defendant had attempted to rape his
mother, after being goaded by his neighbors; he was described by the
judge as a "moron" and sentenced to three to ten years in prison. In
1935, three Michigan Agricultural College students were charged with the
attempted rape of a seventeen-year old girlj the circumstance was such
that they became witnesses to each other’s crime, and two who were found
Quilty were sentenced to five-year periods of probation. 88 Their
student status may have saved them from receiving prison term sentences.

In the cases against William Bockbrader ¢(1938), William Nichols
(1940), and Lawrence Gingras (1944), the victim’s ability to attract the

attention of a witness made it possible to find them guilty. 89 The
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Gingras case in particular may be contrasted to the Alford case of 1930
on the issue of victim behavior. In both of these cases, the victim had
been drinking with the defendant at a tavern prior to the offense. In
1930, Alford’s case was nolle prossed; there had been no witness. In
1944, Gingras was found guilty by a jury; here the victim’s screams had
attracted the neighbors. Still, Gingras’ sentence was for only two and
a half to ten years, a considerable contrast to the sentence of seven
and a half to ten years given to William Bockbrader only eight years
before.

The differences in these two outcomes highlight assumptions that
may have been assigned to a victim who was a high school student being
attacked by a stranger versus assumptions assigned to a victim who had
been drinking with her prospective assailant prior to the offense.
Clearly, those assumptions about the victim affected the degree of blame
assigned to the defendant. Finally, in one curious case against Charles
Barrett (1941), the offender impulsively attacked a young woman on the
street late at night. In this case, he pleaded guilty and expressed his
regret that it had happened; the judge noted that the defendant’s
parents were of "fine breeding” and admonished the young offender to
appreciate the fact that his parents had solicited leniency from the
court. The "leniency" manifested itself in a sentence of two to ten
years in prison, the lightest prison sentence for offenders of
consenting-age victims for this charge.

Thus, for consenting-age victims, convictions were simply not

obtained if there was no witness. Once guilt was established via a
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witness, sentences varied depending on the blameworthiness of the
defendant and the perceived protection-worthiness of the victim. The
fact that he may have been a "moron" or drunk added to his guilt as a
would-be rapist; the fact that he was from a family of "fine breeding"
ameliorated his offense. For victims, there seems to have been some
measure of how "worthy" they were of protection. If a victim was
walking home from a high school function, she was "innocent" and
therefore more worthy of protection by the law. A victim who had been
drinking was "not innocent" in the same way and therefore she was seen
as less worthy of protection. In spite of these plainly obvious
differences, the even more obvious fact is that both victims suffered
the exact same offense. The unmistakable conclusion must be drawn that
the court defined on the basis of its own discretion the viability of
the respective offenses relative to all those "other® factors discussed
above., It was a discretion rooted in social assumptions about men,
women, status, and traditional values. Like victims of forcible rape,
consenting-age victims of attempted rape had to "qualify" as victims who
could legitimately, by virtue of their social status and sexual
innocence, reject the advances of a man who was perceived as publicly
wor thy of their rejection, usually by virtue of his socially
unacceptable characteristics that were unrelated to the offense itself.
As you may remember, the conviction rate for offenders of under-
age victims was nearly double that for offenders of consenting-age
victims, which is the surest indication of the court’s greater sympathy

for under-age victims. Individual case conditions reveal how that
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sympathy was played out. In 1886, Henry Elliott was sentenced to three
years in prison, largely it seems, on the basis of a physician’s
testimony as to the victim’s "strained parts" and on the word of the
eight-year old victim herself, in spite of the fact that there does not
appear to have been anyone who actually saw the offense take place. 90
In other cases, the unexpected appearance of a witness did count for the
surety of conviction. In 1927, Earl Ostrander attempted to rape his
twelve-year old daughter as she lay sleeping in the back seat of his
car while he worked the night shift at the local brick factory. He was
compelled to desist when his activities roused his son, who had been
sleeping in the front seat unﬁekncanst to him. Ostrander received a
sentence of eighteen months to ten years in prison. 91 In 1939, when
John Sullivan broke into the bathroom window of an adjoining apartment
at 1:00 a.m. and attempted to rape twelve-year old Mary Neller, her
outcries awakened her grandparents, who then were able to identify
Sullivan. Sullivan was sentenced to five to ten years in prison. 92
And when Mitchell Narducci attempted to force nine-year old Betty Mae
Gay to have intercourse with him near a low-lying bridge in 1947, she
did not get away until he had torn off all of her clothes. She raced
home, stopping only to cover herself with two branches from a shrub.
Fifteen witnesses testified to having seen her, and Narducci was
sentenced to three to ten years in prison. 93

An eleven-year old boy figured as the key third-party witness in
what was perhaps one of the most heinous cases in this group. In the

1928 case against George Murphy, this offender apparently attacked a
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seven-year old girl near the site of a dump pile; she had recently been
released from a tuberculosis hospital so was not well., The judge
described the offense in these words:
He...attempted to rape her succeeding in part. Afterwards he
did other acts of indecency and degeneracy with her and then
went away. The girl was ill in bed for some time and of course
has not yet recovered from the shock. 94

Murphy was caught because he made the mistake of returning to the
scene of the crime a few days later, where a boy who had been with the
little girl recognized him, and the victim’s father got the police to
arrest him. No one had to convince a jury of Murphy’s guilt; he pleaded
guilty and was sentenced to twenty to forty years in the state prison at
Marquette. The extreme severity of this sentence reached far beyond
the limits defined by law as appropriate for this crime. There was no
additional charge cited on the information beside the one for "intent to
carnally know", but it seems clear the court was censuring something it
considered much more serious than that. No doubt the unspecified "acts
of degeneracy" were responsible for what the court believed required an
additional thirty years in prison.

Undesirable defendant characteristics, as articulated by the judges
in their statements to prison authorities, seem to have played a role in
the sentences that were handed down to convicted offenders. Clarence
Hills, sentenced in 1914 to a term of five to ten years for attempted
rape of fourteen-year old Gladice Costigan, was described as having a
“prior history of bad behavior." Indeed, the judge recommended that

Clarence serve the maximum of ten years, an unprecedented recommendation

for this court. The prison records for Jackson prison indicate Hills
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was not released until 1924, a full ten years later, per the 1914
recommendation. 95 George Murphy’s severe sentence, discussed above,
may have also been conditioned by his past history of having stolen ten
cars and having spent evenings at a spot where he could watch "men and
women engage in petting parties which eventuate in immoral conduct.*
The judge who wrote those words about Murphy described him in 1928 as
"undoubtedly sub-normal mentally and degenerate morally." Again,
Murphy’s sentence, at twenty to forty years, was the most severe of all
in this group. 96 Elmer Bravender, sentenced in 1933 to nine and a half
to ten years in prison for attempted rape of an eight-year old girl, was
assessed by the judge to be "feeble-minded" and showing "no regret or
shame". 97

Thus it seems three features emerge as being the most common
attributes of these cases in which offenders were convicted of
attempting to rape female persons under the age of consent. First,
there was the element of a witness who could at least identify the
assailant, if not apprehend him. Second, the often severe injury done
to the victim, readily recognizable because of her lack of prior sexual
experience and because of the emotional trauma she experienced, enhanced
her believability. Third, in the absence of needing to establish
character flaws in the victims, as was done so routinely with those of
consenting-age, the most obvious factor that captured the attention of
the court was the deviant character of the offenders. These things seem
to have been related to finding alleged offenders guilty and to

determining just punishment.
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Two cases that did not end in conviction show case elements that
may have contributed to the defendant’s eventual release. In 1894, a
jury found seventy-year old Henry Johnson not gquilty of the attempted
rape of ten-year old Elsie Dacoms. Her testimony told how Henry had
locked himself with her and another young girl in a bedroom where he
tried to rape them both. When he was finished, he wiped them both
between their legs with his handkerchief, warning them not to tell
anyone or he would kill them. Two weeks later, the two girls revealed
what had happened; Elsie’s testimony suggests there was more than an
attempted rape. She stated: "Mr. Johnson hurt me when he was on top of
me and had his thing in me...and I cried.” Elsie was questioned as
to whether she was reciting what someone else told her to say, and that
suspicion, along with the two-week delay in telling of the assault, may
account for the jury’s decision. Henry Johnson was found not guilty of
attempted rape on January 25, 1897, 98
In the last example, the 1912 charge against Charles Davis for

assaulting his daughter, ten-year old Goldia, was ngolle prossed.
Briefly mentioned earlier, this more detailed examination reveals how
the testimony of a young child witness could impede the chances of
obtaining a conviction. The excerpt below begins to demonstrate
something of the poignant tragedy of such cases:

Q. What did he do with the round thing he took out of his pants?

A. He put it between my legs and pushed hard.

Q. Did it hurt you?

A. Yes.

Q@. Did you cry?

A. Yes.
@. What did he say?
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A. He said be gritty and everything would be all right.
@. And then did he still push hard some more?

A. Yes.

@. Who did you tell about it?

A. Nobody.

@. Did you tell your sister Neva?

A. 1 told her Mama found my panties on the floor next morning
all blood.

@. Didn‘’t you tell her what your papa did to you?

A. 1 guess she Knew...

Q. What makes you think she did.

A. Because I guess he served her that way when she was little.

Q. Did she tell you that?

A. Yes. 99

The apparent tragedy of this case may be inferred from the eventual
withdrawal of testimony by both Goldia and her sister, Neva. When asked
about an earlier statement to her husband that she had been raped by her
father with a husking peg, Neva lamely claimed she did not now remember
her father doing it, that such an incident must have "slipped her
mind." Further, Neva claimed not to remember ever talking with her
sister about the entire matter. It appears someone influenced Neva, or
both girls, to squelch the truth about their father. In the
prosecutor’s request for a nolle prosequi, the prosecutor wrote:

That the said [Golden] Pauline Davis the child with whom the
liberties are alleged to have been taken becomes hysterical
when questioned regarding the matter and cannot be induced
to talk except that she denies in whole the allegations
formerly made by her.
For the reason above set forth together with the fact that
no other testimony is obtainable which can be introduced
tending to prove the respondent’s guilt until said Pauline
Davis shall have testified to the same, this request is
respectfully made. [Dated April 4, 1912.1 100

Who was trying to protect the father? The missing person, the one

who first found the "panties on the floor all blood," was the mother.

It is not implausible to assume that she worked to protect her husband
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and the viability of her family by discouraging her daughters from
revealing the "family secret.” 101 This is an important matter that
will receive further attention in the chapter on incest, but for the
point that needs to be made here, the identity of the person who
silenced these daughters is moot. Rather, the issue of emphasis here is
the prosecutor’s willingness to accept the emotional withdrawal of
testimony by a very young primary witness and the evasive disclaimers of
the corroborating witness as a reasonable basis for dropping the case.
Whether out of ignorance or pragmatic expedience, these behaviors were
not taken as the signs of an entangling, pathological, and sexually
abusive family situation enlightened hindsight suggests they were. The
prosecutor did not act on any such insight, nor did the judge, who
granted the polle prosequi. Golden Pauline remained undefended and her

father’s "sexual integrity® preserved.

Conclusion

Cases of assault with intent to rape showed less courtroom emphasis
on the resistance of the victim when she was very young, or when a
witness appeared. The cases in which consent was questioned remain
confined to situations involving consenting-age victims or to situations
involving a prior relationship between the victim and her assailant.
Every case in which consent was doubted coincided with questions as to
the victim’s character.

Significantly, almost one-third of the assault with intent to rape

cases were perpetrated by strangers, showing the highly spontaneous
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nature of this particular offense. This statistic also coincides with
the fact that if stranger assailants were apprehended at all, it was
usually during the commission of the act, as when third parties
interrupted. The importance of this variable is doubly underscored when
one notes that, of the cases in this group perpetrated by strangers,
91.6 percent ended in conviction. 1f it can be assumed that most of
these strangers were apprehended because of the interjection of a
witness/rescuer onto the scene of the crime, then one begins to grasp
the overwhelming value outside witnesses played in the obtaining of
convictions. This insight serves as well to put the supposed
credibility of stranger assaults in a different light. The historically
higher conviction rate for stranger-assailants has generally been
attributed to an understanding that these situations were least likely
to involve 2 consenting victim. The higher conviction rate for stanger
assailants may also be due, as shown in these Ingham County cases, to
the fact that a stranger-assailant’s presence in court was possible
solely because a third-party witness saw him perpetrate the crime.
Overall, these cases reveal a majority of victims under the age of
consent, which says that assailants of young Qirls were either more
prevalent or that complaints against them were taken more seriously.
It is particularly apparent that the conviction rate for assailants of
victims under sixteen years was higher in the 1920s at é4.3 percent than
it was for assailants of victims over sixteen years, at 20 percent, for
the same decade. While the conviction rate for assailants of victims

over the age of consent remains high in the 1930s (85.7 percent) and in
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the 1940s (100 percent), the disparity between conviction rates for
assailants of underage versus overage victims in the 1930s and 1940s is
not so marked. Thus, the 1920s emerges ostensibly as a time of
heightened concern for the protection of underage females from sexual
assault.

In summary, the charge of assault with intent to rape can be seen
as a barometer of the factors that the court found useful for conviction
in virtually all crimes of a sexual nature. This charge uniquely makes
no legal distinction for the age of the victim, but as can be seen in
the foregoing discussion, extra-legal considerations relative to victim
age came to bear on the outcomes of these cases, often reflecting the
assumptions for age already codified in the charges of forcible rape and
statutory rape. Such assumptions, when identified, point to the
typifications which served to define the crime of assault with intent to
rape.

The fact that juries were more willing to convict when the victim
was young and seen as defenseless suggests that grown women were
considered less vulnerable to attack or were reasoned as more likely to
participate in sexual activity willingly. The fact that men of position
or authority were easily acquitted, as in the cases of Ira Winslow in
1881, William Cline in 1889, and James Terrill in 1929, suggests that
the community was very reluctant to consider men who were part of
mainstream society capable of rape, or to consider them worthy of
punishment. Conversely, the fact that men who were mentally subnormal

or socially deviant, as in the cases of Clarence Hills in 1914, Ear!
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Ostrander in 1927, and Floyd Ferley in 1934, were so easily convicted
suggests that men who were outside the mainstream and lacking in
social respectability and economic worth were more likely to be
considered capable of rape and thus more legitimately punishable.
Finally, the fact that convictions were more easily had, or that
sentences were at least more severe, in cases where there was a third
witness points to the very pervasive cynicism accorded the primary
accounts of the victims themselves. AgQain, as was found with forcible
rape, the assumptions about character appear to be manifestations of an
exercise in building rationalizations. Unless presented with an
incontrovertible set of circumstances, the truth of which could not be
re-constructed in any other way, the "guilt® of any given would-be
rapist was perceived in the same way as the "guilt® of any given rapist:
through a lens that exaggerated the sexual vulnerability of men and
denied the sexual indefensibility of women.

This chapter opened with a theory for understanding the extra-legal
factors that appear to have been of such consequence in the adjudication
of forced-sex offenses. The theoretical construct that views
extra-legal case influences as an index to social assumptions that serve
to define a crime has up to now been applied to cases of forcible rape
and assault with intent to rape. The findings of this work do indeed
substantiate notions of the impact of extra-legal factors and do also
provide some clues to the social assumptions that directed the
construction of the courtroom proceedings. What is important to

recognize is that generally these assumptions functioned
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unsel fconsiously as the backdrop against which culture-bound concerns
were sincerely raised. For instance, the desire to protect young girls
from sexual attack asumed rightly that they were vulnerable. Further,
the need to examine a woman’s accusation was vital to the fair
prosecution of the defendant, for to send an innocent man to prison on
the basis of a false accusation was the ultimate horror the court was
bound to avoid.

On the other hand, there was another level at which assumptions
were utilized consciously, and even exploited cynically, to create
caricatures of culture-threatening, non-conforming women and
cul ture-upholding, conforming men. The thing that made it possible to
believe a young girl’s two accusations against her uncle were false
instead of legitimate could only have been rooted in a framework of
belief that assumed a young girl would be that irresponsible and
vindictive. Similarly, Flora German’s victimization at the hands of her
employer was made to 100k like he was the unsuspecting victim of her
scheming selfish ends; Dolly Cummings was seen to be casting the blame
for her gonorrhea onto her father, an accusation made to appear as
though it was brought on by her need to protect her new husband from
blame; Bessie Jolls complaint against her ex-husband’s attack was made
to look as though she had victimized him, unfairly keeping him away from
his children and denying him access to the home they had once shared;
Jane Britten’s late-night assailant was made out to be a paramour she
had invited up to her room; Flossie’s attack by her employer at the

greenhouse was made to portray her as a scheming, greedy employee.
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In each of these situations, the female accuser did not meet
culturally prescribed notions of what was a conforming woman; she did
not fit the norm for a properly subservient woman. The fact that she
dared break with the cultural mandate for submissiveness to men made her
an open target to a kKind of malign attack in court that would never have
been considered appropriate or good manners in any other circumstances.

Beneath the readily transparent social expectations that figured so
importantly in these cases, there lay at a deeper level a gender-based
imperative that both necessitated and magnified the use of socially-
derived expectations to adjudicate sex crimes. This imperative was
driven by the need to protect male sexuality from unwarranted female
attack; in practical terms, it meant protecting legitimate male
sexuality from nonlegitimate female rejection. To this end, the court
manipulated social assumptions in ways that were all too often
unrestrained and pernicious. The effect of such a practice was to
ensure one thing: sex crimes would remain defined on middlie-class, white

male terms.



111. STATUTORY RAPE: NOT A LAW TO PROTECT PROSTITUTES

0f course, the purpose of this law is to protect the chastity
of children under the age of sixteen...I don’t think the law
was ever intended to protect prostitutes or anyone of that
kind. They bring a complaining witness in here who admits she
has had intercourse with four men and charge each man with
statutory rape. 1t would seem to me there should be some line
of demarkation somewhere...
Statement of a defense attorney, 1924 1
I understand my son is there in jail for rape I can’t
understand. When he was such a good boy at home...
you know the nature of some girls these days. " They can
get boys or men in trouble and then they laugh about it.
I don’t believe he is quilty of such crime, so please
don’t Keep him in prison.
Excerpt of a letter to an Ingham County judge
from a defendant’s mother, 1943 2
Introduction: A Rationale for the Age of Consent
In her discussion of the groups that advocated reform in the later
decades of the nineteenth century, Barbara Epstein points out the social
crisis by which there was a "preoccupation on the part of popular
movements with questions of family and sexual morality." 3 It was in
this period, it will be recalled, that the legislature of the State of
Michigan raised the age of consent in 1887, making it unlawful to have
sex with any female person under the age of fourteen, and in 1893
raising the age to under sixteen. 4 Such legislative action was by
no means limited to Michigan; indeed, similar action was taken in
thirty-two states, all of which had long-standing statutes that

maintained the age of consent at an incomprehensibly low level of ten
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years (seven years in Delaware, twelve years in Kentucky, Louisiana,
Mississippi, and West Virginia). 5 Thus Michigan may be seen as having
participated in a progressive impulse that was remarkable in David
Pivar’s words for its "scope" and "popularity".

The question that is of importance for this study is why this
widespread initiative was taken--or more precisely, to what was it a
reaction? Previously it had been generally accepted that the act of
sexual intercourse with a female past the age of ten (or twelve) was
unlawful only if she refused. This age limit may appear absurd to us
now, but seemed reasonable then on the basis of a popular conception
that young females would naturally refuse and that therefore the
existing law protected them. If that was so, I would suggest that the
new law was not instituted to protect young girls from unwanted sexual
attack, since the old law was regarded as already capable of doing
that. From the standpoint of protecting adolescent girls from forced
sexual intercourse, the legislative change that made having sexual
intercourse with a young girl unlawful, regardless of whether she was
willing or not, was in fact a legal modification that represented a far
greater shift in public thinking.

What may be surprising is that the motivations to make sexual
intercourse with any adolescent female illegal appear not to have been
linked to the child protection movement, which was more concerned with
placing abandoned children in asylums and apprenticeships, wiping out
the employment of children as performers, or investigating baby farms

for infanticide practices. 4 Rather, the motivation to raise the age of
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consent was more directly part of the "social purity" movement’s desire
to discourage young males from engaging adolescent females in premature
sexual intercourse, because such an experience was believed to be a
prelude to a young girl’s becoming a prostitute. 7 As was noted, this
movement was highly successful: most states did in fact change their
rape laws to accommodate the "social purity" rationale. Another very
powerful factor, however, may have provided the motivation for
prosecuting men who engaged in sexual activity with adolescent girls,
one based more on a pragmatic and self-protective rationale than on any
moral or ideological crusade. The significant event that gave the
courts public support for prosecuting such men may well have been the
scientific discovery in the early 1890s of the long-term lethal effects
of venereal disease.
In his description of the effect this discovery had on early
Victorians, John C. Burnham writes:
Syphilis had long been known as a dangerous disease. Generally
those afflicted knew that they had it and took treatment until
the obvious symptoms disappeared. The other major venereal
disease, gonorrhea, was regarded as little dangerous as a bad
cold. Both maladies were considered by early Victorians to be
the result of immorality, and there was widespread opinion that
Bod utilized these diseases to punish sin. As a result, sympathy
for those affected was rare. ...[Then] medical technology brought
to light horrifying facts about these illnesses. Syphilis had
complications that no one had suspected; it lay behind major
diseases of every organ...land) a grisly form of mental illness
that caused "almost mortal terror" among physicians... Gonorrhea
also turned out to be a dangerous and deadly infection, the
cause of diseases the nature of which medical authorities had
heretofore not qguessed. 8

Burnham states that the alarm among physicians became especially

acute when they realized that the long-term victims of these venereal
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diseases were the wives and children of men who "took advantage of the
double standard.” Wives could acquire the disease from their infected
husbands in sexual intercourse; they could pass it on to their children
in childbirth; moreover, so it was believed, anyone in the household or
community could take on the microorganisms responsible for the illness
through a familiar Kiss, or the shared use of personal items such as a
drinking cup or a towel. The result was that "by the turn of the
twentieth century, what had only a few decades earlier seemed just one
of many public health problems, emerged as an intolerable menace to
society." ¢

In a discussion that similarly points out the horrors of venereal
disease, Allan Brandt writes that one of the common tragedies of
gonorrhea was its ability to cause blindness to infants as they passed
through an infected mother’s birth canal. For women, it turned out, the
symptoms of this disease were not confined to the urinary tract, as once
thought. Rather, gonorrheal infections could spread throughout the
entire reproductive system, causing a woman to become sterile or
condemning her to "a lifelong invalidism." One doctor estimated that
60 to 80 percent of pelvic inflamations requiring a hysterectomy were
due to gonorrhea. 10

Thus, the sexual double standard that had traditionally indulged
men in their supposed need to have sex before marriage (and sometimes
outside it) began to be questioned as it had not been before. Such a
standard had been predicated on the notion that men’s sexual passions

were uncontrollable; in fact, the literature of the period indicates a
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"belief, even taught by physicians, that sustained continence is
injurious to a man’s health." i1 Women, in contrast, simply did not
experience such passions--and there was something wrong with them if
they did. While the "social purity" reformers had always decried the
double standard, general intolerance for it was drastically magnified
with the discovery that such sexual freedom for men had the potential to
condemn innocent women and children to a lifetime of suffering from what
had by then come to be seen as a terrifying disease. This new awareness
heightened the "social purity" movement’s condemnation of the sexual
double standard and led to the combined efforts of the social purity
and social hygiene forces to end prostitution and stop the spread of
venereal disease. 12

In this way, the discovery of the long-term effects of venereal
disease served to further legitimize the effort to make sexual
intercourse with any adolescent girl illegal, regardless of her
consent. The deeper significance of this effort may be illuminated when
one takes a closer look at the reality of the sexual double standard.

Until well into the twentieth century, remnants of the nineteenth
century’s notion of the ideal woman remained firmly in place. Women
were to be pure, chaste, religious, and domestic; they were both
sexually delicate and devoid of desire, and "sexual brutality was
considered a heinous crime". 13 As to chastity, it was essential to
2 young woman’s acceptance in society. Barbara Welter’s characteri-
zation remains the classic articulation of the nineteenth-century ideal:

A "fallen woman® was a "fallen angel®, unworthy of the celestial
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company of her sex. To contemplate the loss of purity brought
tears; to be guilty of such a crime, in the women’s magazines,
brought madness or death.... the marriage night was the single
great event of a woman’s life, when she bestowed her greatest
treasure upon her husband. Therefore all True Women were
urged, in the strongest possible terms, to maintain their
virtue..." 14

It was within such a milieu that young girls were exhorted to
prevent young men from enticing them into having sexual intercourse.
Yet the double standard allowed that men were "by nature more sensual®
than women, and that, as a sex, men "would sin and sin again, they could
not help it." 15 A nineteenth-century author had advised his female
readers not to let a man "take liberties incompatible with her
delicacy.” "1f you do, you will be left in silent sadness to bewail
your credibility, imbecility, duplicity, and premature
prostitution®. 14 Thus, the sexual double standard placed an
extraordinarily high premium on women’s virtue at the same time that it
excused men’s infidelity; the pedestal on which a woman’s purity stood
was most precarious indeed.

It is with that in mind that the legal effort to protect the purity
in adolescent girls was a step toward making that pedestal more secure.
The efforts of the social purity workers and the social hygienists to
raise the age of consent made it possible to prosecute men for leading
unwitting young girls into social ruin, potentially setting them on the
road to prostitution. 17 In this way, prostitutes, and wayward females
perceived to be headed in that direction, were depicted as the victims,

rather than the criminals. 18

One other facet of late nineteenth-century sexual expectations may
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have functioned to shift the ideological focus from one of scrutinizing
women’s sexual promiscuity to protecting women’s sexual vulnerability.
In a riveting case study of community responses to illegitimacy in
upstate New York from 1890 to 1920, Joan Brumberg observes that, "added
to the general message about premarital chastity, there was a concern
for physical and emotional readiness that was not present in colonial
times." She recounts that among evangelical women, a low age of sexual
initiation was felt to be heathen. Further, she states, "late
nineteenth-century physicians generally proscribed marriage for girls
before age twenty because they believed their pelvic development was
incomplete until then." 19 Thus, by the latter part of the nineteenth
century, there appears to have developed a consensus that the age of
sexual viability was believed to occur later in a young girl’s life
than had previously been thought.

Ultimately, the impetus for raising the age of consent may have
been partially related to protecting young girls from a physically
premature and possible injurious sexual experience, but only remotely
intended to protect young girls from sexual attack. As we have seen,
the primary purpose for raising the age of consent was to discourage
young men from engaging adolescent girls in sexual intercourse in the
belief that such activity was likely to lead them into prostitution.
Such an eventuality was socially ruinous in itself; but clearly the
discovery of the connection between venereal disease and its long-term
consequences dramatically raised the stakes against both prostitution

and the double standard. Raising the age of consent was a pragmatic
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move because it aimed to mitigate a social health problem; it was an
ideologically significant move in that it challenged the long-time
social indulgence accorded male sexual freedom. It was the first
official attempt to target men as culpable figures among the causes of
the social and medical problems deriving from prostitution. Clearly,
there had been no attempt to foil the male-supported prostitution
arrangement before, nor would there be any further steps taken until the
1911 law against pandering was enacted. 20 Even then, this law still
did not provide for the prosecution of male clients of adult
prostitutes. The unmistakable conclusion is this: raising the age

of consent was essentially a conservative measure rooted a radical
concept--that men should be held legally responsible for their sexual
incontinence with women. Based on this discussion, it may rightly be
wondered whether the age of consent law would have been prosecuted at

all, had there been no risk to society of venereal disease.

1. The Early Responses of the Court: Defining the Law in Practice

Using this information as the larger backdrop for the small stage
on which the Ingham County statutory rape cases were tried provides the
cultural framework for an analysis of this court’s responses to the rape
of underage females. The notions that motivated this statutory change
no doubt infused the court’s interpretation of the law’s legal
directive. For the purposes of this study, then, the social stimulus
operating behind the statutory rape law at this time is instructive for
its capacity to explain the social assumptions that manifested

themselves in the composition of the cases, the courtroom scenarios, and
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the case outcomes.

Before 1887, the year when the age of consent was first set at
fourteen, there had never been any cases of statutory rape brought to
this court; indeed, the youngest victims of rape had ranged in age from
twelve (1857) to fifteen (1871), but of course these victims were past
the age of consent limit of ten years, so their cases fell into the
forcible rape category. The first official case of statutory rape was
not brought to this court until 1889. The victim was a nine-year old
girl who had been accompanied home from school by a man who was unknown
to her. 21 Katy had naively confided to Edwin Marietta that she would
be home alone after school. Once inside her house with her, Edwin
Marietta threw her on the bed and apparently raped her, although there
was some question of the fact of the offense, since Katy repeatedly
claimed not to have felt any pain. The outcome of the case is indicated
in one word written in the court calendar where the defendant’s sentence
was usually indicated. On this page was written: "suicide". 22

The episode of unknown trauma this penciled notation signified
would have been left buried in the past forever had not the Lansing
Jouyrnal Daily recorded at least a reporter’s view of what happened to
this "young Lansing businessman”:

He obtained bail...and fled to Canada on money furnished him by
Mrs. Emma Parker, a handsome young married woman with whom he had
a liaison. Mrs. Parker left Monday to join Marietta. She was
arrested in Detroit by Lansing officers and induced to write a
letter to Marietta decoying him across the river to the American
side. He was promptly arrested on his arrival but managed to take

strychnine while in the police station and died in terrible agony
on the train whiie being brought to Lansing. 23
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Though Marietta was never tried in the Circuit Court, it appears
he believed he would be convicted. The nature of this case would
suggest it was not the type of situation reformers h&d in mind when they
advocated a change in the age of consent. First, this victim was only
nine and would have been protected under the old law. Second, this was
not the situation of a young adolescent being enticed unwittingly into a
sexual relationship that would lead to promiscuity and social ruin. The
types of cases reformers envisioned had not yet to come into this court.

Between 1887 and 1893, a period in which the age of consent was
fourteen, there was only one case of statutory rape, in 1890, ending in
nglle prosequi; there is no other information on this case. In 1896,
there were two cases of statutory rape, both ending in conviction and
severe sentences. In one, the victim was nine years old and the
sentence was for twenty years in prisonj in the other, the victim was
eleven years old and the sentence was for fifteen years in prison. The
sentences in these last two cases suggest the court perceived these
offenses to be of a very serious nature. But given the pattern of
subsequent court responses, it is safe to assume that these cases
still did not fit the scenario envisioned by the reformers who wanted to
protect adolescent girls from being led prematurely into a life of
prostitution.

It seems the "type" of victim that reformers felt needed protection
under this law did not come to this court until 1897, two years after
the law’s jurisdiction had been expanded to include all female persons

under sixteen. It was not until this time that this court began
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prosecuting the young men who had engaged in casual sexual intercourse
with young girls of thirteen, fourteen, and fifteen years of age.
Between 1897 and 1904, there were eleven such cases tried in this
court. By way of contrast, there was one additional case involving the
brutal rape of a six-year old girl. A closer look at these
representative cases provides an idea of the range of definitions that
were now possible under the statutory rape law.

In March of 1898 charges were brought against both Ernest Carr and
Ernest Whitney that they "did make an assault and carnally Know and
abuse one Lilah Jackson, a female person under the age of sixteen, to
wit fourteen years of age". 24 Some of Lilah’s friends testified that
they had seen the respondents with Lilah at her home, but none had seen
any "improper familiarities" occur, despite the fact that there was an
all-night party or two. Lilah admitted to having had sex with each of
the respondents, but claimed it had happened only once with each one.
There had been other men too, and she had, she acknowledged, pleaded
guilty to being a juvenile disorderly. As to the presence of alcohol,
she did not Know whether the defendant (Carr) had been drunk or not, and
remembered she had had a little beer but was not drunk. Now in court, a
Lansing physician testified that Lilah was suffering from gonorrhea, a
condition she believed she contracted from her sexual encounter with
Carr. Yet the same physician testified to having "found no disease
about this defendant."”

In the end, both cases ended in nolle prosequi. In his request to

the court not to file an information, the prosecutor wrote that the
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“proofs are insufficient to secure a conviction." Certainly, Lilah was
an adolescent whose behavior and situation fit the vision of those
reformers who wanted to save young women from promiscuity, social ruin,
and a lifetime of disease. According to the new rationale for statutory
rape law, the proper role of the court was to prosecute and punish these
young men for being the cause of Lilah’s ruin. One has the feeling,
however, that the court felt mocked as Lilah stated, "I have had
intercourse with Ernest Carr. I don’t Know how long ago--a long time.

1 won’t say where it was because I have forgot..." 25 1t appears the
court was not willing to lay the responsibility for what it saw as
Lilah’s willful promiscuity at the feet of these young men.

The case against Jason Gowen, presented in the introductory portion
of Chapter One, is a significant statutory rape case, and as such, is
offered again with some added detail. You may recall that Gowen
appeared before the justice of the peace of Williamston Township in
October of 1899 on the charge that he "did feloniously, unlawfully, and
carnally know one Fanny Culp, a female child under the age of sixteen,
to wit, fifteen years old." 26 Fanny was one of nine children in a
Mennonite family, and since no other records of her birth existed, the
family Bible was used in court as proof of her birthdate, a matter of
paramount importance in all cases of statutory rape. In this situation,
Fanny had met Jason at a masquerade dance, after which he had walked her
home. They paused to sit on the post office steps, which was when Jason
first tried to put his hand up her dress. Later, along the side of the

road they had intercourse. Following this first incident, Jason called
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at her home when the family was not around and had intercourse with her
again. Two items of evidence were of significance: there had been
blood stains on the skirt Fanny wore to the dance, and a physician’s
examination revealed there was a rupture on the sides of the vaginal
canal near the entrance, "showing that there had been stretching, an
entrance into those parts, lacerating the soft tissues." Such evidence
was easily discounted, however, because both the blood stains and the
tenderness and sensitivity of the vaginal canal were attributed by the
doctor to Fanny’s menstrual period, which he understood had begun that
very day. 27

Fanny’s mother, it will be remembered, protested that her daughter
had experienced her period only two or three weeks prior to the
offense. Thus, her point was that neither the blood stains nor the
vaginal tenderness could have been due to her menstruating at the time
of the alleged incident. Fanny asserted that she had tried to get away
from Jason and had not wanted him to visit her later. In answer to what
should have been an irrelevant question, she insisted she had tried to
get up out of the chair in which he had held her. Finally, Fanny noted,
Jason told her he had done this same thing with other girls.

I¥ the prosecutor may be credited with bringing this case to trial
in the spirit of the amended law, the jury may be recognized as acting
in the spirit of the old assumptions. Only three years earlier, the
forcible rape law would have required a fifteen-year old girl to prove
resistance to the utmost. This jury was not ready to accept anything

less if they were to find a man guilty of rape. They rendered a verdict
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of not guilty. In practice, then, the court did not hold Gowen
responsible for engaging Fanny Culp in premature sexual activity or for
leading her to social ruin.

When Samuel Beach appeared in court in August of 1901, he faced two
charges: one for carnally knowing six-year old Grace Metz and a second
charge for taking indecent liberties with her. Often prosecutors listed
a second, lesser charge as a backup in case they could not secure
conviction on the more serious offense. This case illustrates that
frequent practice. It also illustrates one of the perceptual problems
that could occur when the victim was a young child. In regard to this
matter, the outcome of the Beach case was both tragic and unsettling.
14 the circuit court jury indicated greater resolve in deciding where
justice lay in this "traditional® (ie. violent and injurious) case of
statutory rape, the workings of the state’s legal hierarchy reminded all
legal agents and victims of the impregnable permanence of a tradition-
bound belief: to regard the testimony of children with great suspicion.

Six-year old Gracie’s testimony began simply enough when she told
how her parents had left her and her two young brothers in the care of
Sam Beach for an afternoon. She explained how Sam sent the boys away,
and that while she was alone with him in the bedroom, he had taken hold
of her and had "played with [her]l hind end®. She added, "He hurt my
hind end. He put what he took out of his britches into me." Under
cross examination, she countered all the questions typically asked to
discredit the testimony of a young child: "Ma did not tell me what to

say, only not to cry. She did not tell me she would whip me if I did
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not tell that Sam had done this...My father never played with me the way
Sam did. He never hurt me the way Sam did." 28
The third-party witness to the offense was eight-year old Jesse
Metz, Gracie’s brother., He testified that he had found Gracie crying
and saying "Quit! Get off of me." Jesse stated: "He was playing with
little Gracie’s hind end...He had his hand on Gracie right where he put
his thing...I heard Sam tell Grace not to tell.”" The children did not
tell their mother what happened until the next day when she noticed
Gracie was walking with obvious discomfort. In her testimony the mother
assured the defense attorney that she had not told Gracie what to say
nor had she asked Sam for some furniture. Gracie’s father, operating on
some Kind of wish to avoid further trouble perhaps, admitted he had gone
to see Sam in jail. He explained, "I wanted it settled and thrown out
of court. I tried to stop it...but it is not for me to do. [The
prosecutor] would not stop it. 1 would have stopped it if I could."” 29
The outcome of this case was that in October of 1901, the jury

found Beach guilty and sentenced him to seven years at the state prison
at Ionia. But that was not the end of the matter. Beach’s case was
appealed to the Michigan Supreme Court, which considered it in a session
in March of 1902, The decision of the Michigan Supreme Court in case
number 19070 read:

in said record and proceedings, and in giving of Judgment in

said Circuit Court, there is manifest error...that the judgment

and sentence of said Circuit Court for the County of Ingham be

and the same is hereby set aside and vacated and the cause

remanded to the court below for a new trial. 30

In the prosecuting attorney’s April 3 request to the Circuit Court
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for a nolle prosequi, he noted that since the Supreme Court held that
the two children were not competent witnesses, there could be no
retrial. "Without the testimony of these two witnesses, the people
would have no testimony upon which to ask for a prosecution." The
prosecutor had apparently struggled to get this case into court against
the objections of the girl’s father; he could not struggle against the
objections of the higher court ruling. Sam Beach was a free man.

What may readily be inferred from these examples is that the nature
of courtroom cases of statutory rape varied greatiy. They may be
classified on the basis of one salient feature: the relationship of the
accused to the victim. This primary predictor of couftroom treatment
and case outcome is the most useful characteristic from which to
structure an analysis of the rest of the statutory rape sample. The
largest group of cases is comprised of 106 cases in which the victim and
defendant were involved in an ongoing consensual sexual relationship.
The second group is comprised of about forty-seven cases involving
defendants who had been acquainted with the victim, but the appearance
of consent is more equivocal. The third group is the smallest,
amounting to only eight cases involving assailants who were strangers
to the victim, and consent was clearly not present at all. This
analysis looks at how the court’s responses to statutory rape cases were
a function of its perceptions of the relationship between the victim and
the defendant. The strategies utilized by the court will demonstrate
how it employed the definition reformers had given to statutory rape.

It will be seen that the court carefully differentiated this new
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definition from its own pre-existing belief that “true rape® was

predicated on force and physical vulnerability, not moral laxity.

2. Consensual Sexual Intercourse as Statutory Rape

There were 106 identifiable cases of statutory rape that occurred
in the context of an ongoing, ostensibly romantic relationship. This
figure amounts to 32.35 percent of the 324 statutory rape cases in the
sample, or nearly one-third; when compared with the forty-seven cases
involving acquaintance assailants (14.4 percent) and the eight cases
involving stranger assailants (2.5 percent), one can see the extent of
attention given by the court to situations of unlawful sexual inter-
course taking place with consenting adolescent girls. [See Table 20.]
(It should be noted that the remainder of cases, approximately 148, are
comprised of incest cases, which will be discussed separately, and
those for which there was no information available.

The circumstances in these cases of consensual sexual intercourse
did not conform to the "traditional® rationale that was premised on
protecting female persons from forced sexual attack. As was already
pointed out, the reform rationale for these cases was to discourage
young men from leading unwitting adolescent girls into premature sexual
activity and possible prostitution, a fate which had become, by the
mid-1890s, a social prescription for personal and potential community
endangerment. In effect, from the perspective these cases provide, the
change in the law simply made sexual activity with adolescent teen-age
girls unlawful, It is no accident then that the "victims®" in this group

were, with few exceptions, fourteen- and fifteen-year old girls; it is
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not surprising that the element most common to these cases was the
court’s perception of female adolescent delinquency.

One frequent circumstance that is found in these cases is a public
dance scenario. Very often the defendant and complaining witness first
met at a dance. The 1899 case against Jason Gowen is typical for its
time. It will be recalled Jason met Fanny, a fifteen-year old girl, at
a masquerade dance. 31 Commercialized amusements and public dances
were a new fact of working-class social life in major cities and in
smaller towns too. They were especially of interest to those who worked
for wage labor, offering a kind of meeting place for men and women away
from family and community constraints in a setting unparalleled in
previous generations. 32 Kathy Peiss explains why the need to have
courting space away from home was necessary, especially in poor
families:

Courtship proved difficult in homes where families and boarders
crowded into a few small rooms, and the ‘parlor’ served as
kKitchen, dining room, and bedroom. Instead, many working-class
daughters socialized on street corners, rendezvoused in cafes,
and courted on trolley cars...[A) reformer found that girls
whose parents forbade men’s visits to the home managed to escape
into the streets and dance halls to meet them. 33

The element of the public dance meeting is significant in that it
is indicative of the kind of social behavior that attracted the
attention of the court. After all, as Peiss notes, as these "young
women demanded greater independence in the realm of ‘personal life’...
this new freedom spilled over into their sexual practices."” 34

The social fears that linked potential sexual misbehavior with

Public dancing were evident in the 1880s in Lydia Pinkham’s Private
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Textbook, which warned that one of the causes of inflammation of the
ovaries was “"excessive dancing." 33 By the 1920s, it seems dance
behavior was monitored closely to insure that proper dance behavior was
maintained at all times. In Lansing dance halls, regulations were
posted at this time that "made explicit the fears that the new dances
and new morals of the post-war decade could lead to sexual license." By
"Order of the Chief of Police,® these regulations stipulated:

1. No shadow or spotlight dances allowed.

2. Moonlight dances allowed where a single light is used to
illuminate the Hall, Lights may be shaded to give Hall dimmed
illuminated effect.

3. A1l unnecessary shoulder or body movement or gratusque [sic)
dance positively prohibited.

4. Pivot reverse and running on the floor prohibited.

5. All unnecessary hesitation, rocking from one foot to the other
and see-sawing back and forth of the dancers will be
prohibi ted.

6. No loud talking, undue familiarity or suggestive remarks
unbecoming any lady or gentleman will be tolerated.

As to the positions of the dancers, the orders directed:

1. Right hand of gentleman must not be placed below the waist nor
over the shoulder nor around the lady’s neck, nor lady’s left
arm around gentleman’s neck, nor lady’s left arm around
gentleman’s neck. Lady’s right hand and gentlieman’s left
hand clasped and extended at least six inches from the body,
and must not be folded and lay across the chest of dancers.

2. Heads of dancers must not Touch. 34

By the 1920s, the dances most frequently cited in this sample were
held at Pine Lake, a park area about three miles north of the city.
People usually got there by taking the "interurban®, an electric trolley
that, beginning around 1903, shuttled from the city to the lake area
and back again. According to one local observer, the Pine Lake dance

pavillion was "the place to go back in those days!" 37 0f course, when

cars became more readily available in the 1920s, the interurban
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succumbed to disuse and was finally taken out of service in the end of
that decade. 38 Thus it was that in the case against Louis Stanley,
Emma testified that Louis had gotten "fresh with her® in the car on the
way home from a dance at Pine Lake. She had accepted a ride from him,
she reported, because she had not felt too well and had not wanted to
wait for the interurban to take her back to town. 39 In a 1932 case
against LeRoy Nestell, the facts were that he had had sexual intercourse
with fourteen-year old Leatha "not with any force®" on the way home from
a dance. The judge’s statement to the prison authorities at Ionia,
where he sentenced Nestell for one to ten years, read: "Like all young
men, he loves to go to dances and have a good time." 40 Thus, for these
cases, the rape scenario often involved two young people who had gone to
a dance or met there and engaged in sexual intercourse on the way home.
The commonality of this factor confirms the "dating" nature of the
relationship between the accused and the victim, and the importance such
public amusements played in the lives of these couples.

Sometimes, however, these relationships exhibited a more flagrant
show of commitment than casual dating would imply, as some partners
perceived themselves to be in love or presented themselves to the
outside world as married to each other. In 1888, Abram Durling and
fifteen-year old Lottie spent the night in a hotel as husband and wife
after having met at a fair. Durling was charged with (and ultimately
acquitted of) "carnally ruining" Lottie, a female who had previously
been "chaste.” Her complaint was that he had promised to marry her and

then reneged; she would never have consented to have intercourse with
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him, she claimed, had she known he was not going to marry her. 41 This
experience of a romantic betrayal as the prelude to illicit sexual
intercourse has been documented in other case studies. In particular,
Joan Brumberg found that the unwed pregnant girls who came to the
Anchorage (a home for pregnant unmarried teens) in upstate New York in
the 1890s often explained their predicament in terms of a "failed
courtship.” What she writes about those situations is highly applicable
in these cases of unlawful adolescent sexual activity:

The persistent use of the terms "betrayed under promise of

marriage" conveys a great deal about the dashed expectations

of girls and their psychological orientation at the time they

became sexually active. 42

Another Ingham County case illustrates such pretense to

attachment, when in 1914, the probation officer wrote about convicted
offender Paul Kurn and his "victim® that: "the unusual and aggravating
fact in his case is that the girl and he represented to the public that
they were married." He recommended that the respondent be placed on
probation "on account of his prior good reputation and because the girl
and her relatives were equally at fault..." 43 In a third example, a
1928 case against Millard Foreman, fifteen-year old Edith reported that
Millard had asked her to run away with him, promising her money, a new
dress and a new pair of shoes. 44 This case is representative of not
only the perpetrator’s stated intention; it is also typical of the
gullibility exhibited by these victims. More fundamentally, it

indicates the often characteristic level of emotional and material

deprivation that made this girl (and others) exceedingly vulnerable



173

to a young man’s usually unrealistic promises of extended commitment,
gifts, and protection.

For a 1934 offense, the file materials reveal that thirty-year old
James Conran had made acquaintance with thirteen-year old Margaret, and
after some unspecified time, had intercourse with her. They had gone
together on a hitchhiking trip and were gone for three weeks. Upon
their return, they were apprehended and Conran was found guilty of
statutory rape by a jury; he was given a relatively long sentence of
five to ten years in Jackson Prison. 45 In 1942, defendant Regenal
Haynes was charged with having engaged in sexual intercourse with
Berneal 2igler; he had been sexually active with her for over two years,
beginning from the time she was twelve years old. He claimed he loved
her and "did not want her to run around with any other girls.® Their
activities were finally discovered when she became pregnant and
subsequently had to be hospitalized for complications resulting from an
illegal abortion Haynes tried to perform on her. In his statement to
prison authorities, the judge described Berneal as "rather attractive
and quite sensible appearing...a good student.” These attributes, he
allowed, made it "somewhat difficult to explain the situation." 44

His comments are very telling for what they say about his, and
society’s, views about the young girls whom the court was charged to
protect from ruin. It was perhaps because of the victim’s good
character that this judge saw fit to sentence Haynes to Jackson Prison
for seven and a half to fifteen years, a very severe sentence for this

group of cases. If the judge was acting on the social purity reformers’
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impetus for raising the age of consent, he was punishing the defendant

for leading a "good" young girl to social ruin, her goodness making the
crime that much worse. Then too, this sentence may also have been due

to the accused’s having performed the illegal abortion, an action that

was socially and legally heinous, but was also no doubt perceived as a

further threat to the "good" victim’s personal and physical welfare,

A third case, a 1946 charge against Robert Lair, reveals a
situation in which the defendant insisted to the court that he had not
forced fourteen-year old Betty to have intercourse with him. 47 Rather,
he protested, she had willingly had sexual intercourse with him at his
home several times, and then left town with him right after New Year’s
Day to go by bus to Detroit, Columbus, and Chicago, finally staying
with him for two weeks at the home of a farmer and his wife. They
returned to Lansing when Betty received word of her mother’s death, and
upon their return, detectives arrived to take them both into custody.
Robert stated to the judge, °1 didn’t know Betty was only fourteen.”
Robert was found guilty of statutory rape and given a light sentence of
two years probation. The court may have been sympathetic to him because
he was the sole support of his mother and father, neither of whom was
well, Betty, who had been involved with Lair since she was ten years
old, was confined to a detention home for girls. 48 Ostensibly, this
action was taken toward the victim with a corrective, protective intent,
and not out of an urge to punish.

In a 1948 charge against Gordon Zeigler, the defendant and the

fifteen-year old complaining witness did in fact get married. This
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action made it necessary for the prosecution to request a pglle
prosequi, as "no evidence of the crime could be presented to a

Jury." 49 From such an outcome, it is logical to conclude that it was
lawful at this time to marry a young girl of fifteen but not lawful to
have sexual intercourse with her outside of marriage. A newspaper
report of a later case indicates why marriage had the effect that it did
on the outcome of such a case. On February 3, 1949, the State Journal
noted that the "cause", a statutory rape charge, could not be pursued
further if indeed the victim had married the accused, because, as the
article reported, "the girl cannot now testify in the case without her
husband’s censent.® 50 Thus one way to escape criminal charges for
statutory rape was to marry your accuser. In effect, this outcome was
confirmation of the presence still, in 1948, of the social agenda behind
statutory rape law: to discourage males from engaging in sexual
intercourse with consenting under-age females and not incidentally to
control the perceived promiscuous behavior of unmarried young girls.

A 1944 case against James G. Tingley offers a unique item of
evidence that further exemplifies this agenda. Tingley wrote a love
letter to fourteen-year old Dorothy in which he expressed what was
apparently perceived by courtroom agents as his anticipated sexual
involvement with her. Someone (a defense attorney perhaps?) had
bracketed these words in Tingley’s letter: "1 can just see the swell
times ahead for us in the near future. You and I together caressing
each other with our love and affections.” 51 It seems this declaration

of his affection was regarded as evidence of his likely guilt in
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committing unlawful sexual intercourse with an underage female. Still,
this "evidence" must not have been considered conclusive because the
case against Tingley ended in a jury disagreement.

Generally speaking, although the public discovery of such romantic
sexual involvements often brought the male participants into court as
perpetrators of statutory rape, prosecution of the charges was stunning
for its absence of severe punitive resolve. The assumptions upon which
these cases were founded aimed at an array of social issues: to balance
the sexual double standard by discouraging male sexual irresponsibility,
to protect naive young girls from becoming "public women® who could get
venereal disease and be the source from which it could be passed on to
others. Often, however, the social mandate to protect young females
from the perils of promiscuity became a legal license to control
promiscuity, with the court’s censure aimed as much at adolescent girls
as it was at the young men who were officially subject to the law.

Given the consensual nature of these cases, there was no instance
in which the victim initiated a complaint to the authorities. How the
unlawful sexual activity of males with underage females came to the
attention of law enforcement authorities seems to have been prompted by
a family or community awareness that the female’s behavior was deviating
in some way from accepted norms. The predominant signs of what was seen
as female delinquency could include pregnancy, gonorrhea, frequent late
night absences from home, truancy from school, and improperly familiar
dating involvements that interfered with expected family obligations.

In that a young girl’s behavior triggered a formal complaint by parents,
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social workers, or law enforcement figures against a given male
individual, the process of assessing his culpability inevitably included
scrutiny of hers as well,

Surprisingly, and ironically (given the social rationale for cases
of this nature), only two victims in this group of cases were found in
court to be infected with gonorrhea. 1In 1898, a physician testified
that Lilah Jackson, who had filed complaints against two defendants,
Ernest Carr and Ernest Whitney, was suffering from gonorrhea. The
questioning directed to Lilah was aimed primarily at discovering which
of the defendants gave her the disease, but this was largely an
irrelevant exercise. Neither defendant was reported in testimony to
have been found infected. Lilah had pleaded guilty to being a "juvenile
disorderly,” she acknowledged, and the charges against both male
defendents were nolle prossed. 52 Incidentally, as was typical for
that time, Lilah’s physician did not tell her at first that she had
gonorrhea. In what was, as we know, a routine medical deception, he
told her only that she had a "chancre®, which may account for why the
complaint was not filed until six weeks after the alleged offense.

The second instance of venereal disease in this group occurred in
1932, when LeRoy Nestell engaged fourteen-year old Leatha Geisenhaver in
sexual intercourse "not with her consent, but not with any force® on the
way home from a dance. The judge’s observations of this situation point
out that Nestell had refused an offer of probation if he would help pay
for Leatha’s medical treatments. This judge noted, "He and his friends

treated the matter as a kind of joke"; the offender’s cavalier attitude
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may have been as responsible for Nestell’s sentence of one to ten years
in prison as was his offense. 33

In the case of Lilah Jackson and Ernest Carr, the presence of
gonorrhea served to incriminate the femalej in the case of Leatha
Geisenhaver and LeRoy Nestell, it further incriminated the male. Not
only had Nestell engaged in unlawful sexual intercourse, he had also
given his very young partner what was still a serious disease. These
two cases, one in 1898 and one in 1930, demonstrate a variance in
attitude toward the victim’s venereal disease. This difference may have
been due to attitude changes over time, but more likely may have been
due to the attributions of blame assigned the victim in each case.
Clearly, a victim who had had sex with several defendants merited less
sympathy than did a naive victim who had only had sex once apparently
with one defendant.

Pregnancy occurred among this group of 106 cases at least six
times, with the first incident occurring in 1923. In these cases, its
discovery was undoubtedly the impetus for reporting the crime to the
authorities. In the William Secor case in 1922, anticipation of
fifteen-year old Pearl’s testimony led the prosecuting attorney to move
that the courtroom be cleared, "this being a matter to do with the
morals of the community." 354 Under oath, Pearl subsequently
acknowledged she was now "in trouble®", that is, she had been "in the
family way" for about six months. Her testimony shows that she had had
intercourse with at least two other men during that summer besides the

defendant, and that her relationships with all three were casual.
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Is that the first time you had intercourse with anybody?

No, sir,

How many times had you had intercourse with someone else before
this time with the defendant?

Twice.

What?

Twice.

Twice with some other person besides the defendant, or twice
with two other people?

Twice with two other people.

Were they married people?

One was; 1 don’t Know whether theother one was, or not.

You haven’t found that out.

No.

You had intercourse with one of the other fellows the same day
you had intercourse with this man, the defendant, at night?
Yes. 35

In effect, the end sought in these three trials was to determine

which of

the three defendants was responsible for her pregnancy. The

outcome for Secor was that he was found guilty and sentenced to Jackson

Prison for one to ten years; one other defendant was acquitted and the

other’s charges were nolle prossed.

In a 1922 case against Elmer Verguson, Helen testified that she had

had sexual intercourse with Eimer over a period of four months, which

culminated in her being pregnant. In the trial, Helen’s resistance was

questioned at length, despite her being under the age of consent:

o.
A.
Q.
Al
a.
A.
Q.
A.
00
A.

The

Did you lie still on the bed?

No.

You fought him all the while?

Yes, 1 tried to help myself, but couldn’t.

Did he take your dress clear off?

Yes.

When he put his privates into you, did it hurt you?
Yes.

Did you make quite a fuss?
Yes. 34
process of questioning Helen’s resistance may have had the
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effect of simply directing the jury’s attention to what may have been
perceived as her careless and immoral behavior. Legally, it should have
been immaterial. Noting that the charges were not filed against
Verguson until after the child was born, a curious aspect of this case
is found in Helen’s mother’s attitude toward her daughter’s pregnancy.
Revealing her own level of ignorance, she noted that Helen had not
looked pregnant, she had only "looked fleshy" before the birth. But,
she assured the court, "it was a nice big baby." 357
By contrast, in a 1924 case against Willard Fleming, fifteen-year
old Nellie’s father and mother exhibited the more usual parental anxiety
toward their daughter’s pre-marital pregnancy. Here, Nellie’s parents
were in conflict with each other over whether she should resolve her
pregnancy predicament by marrying Willard. Nellie, with support from
her mother, wanted the marriage; her father refused to allow it. The
following excerpt from the mother’s testimony, given under
cross-examination, is a reminder of the painful social stigma that
accompanied these situations in which young unmarried girls found
themselves pregnant.
@. Have you talked with [her father] as to her condition?
A. Oh, yes, but it won’t make any difference; that’s why this
arises.
@. Nellie is in a family way?
A. Yes.
@. He would rather have her go on and have a bastard child and
have the disgrace rather than have her marry this young man?
A. ] guess he would. 1 have tried to talk with him but he
wouldn’t listen to me.
Q. You tried to get him to let them get married?
A. Yes, I talked to him the night he came over here.

Q. She has never had any other young man that has been fooling
with her.
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A. No, sir.
Q. She is a nice girl--outside of this young man.
A. Yes, so far as 1 Know about. 38

It is apparent that, had this father consented tp his daughter
marrying Willard Fleming, the statutory rape charge would never have
been made. 1t seems the father’s desire was to have Fleming punished
and physically removed from proximity to his daughter. Willard’s
conviction for statutory rape got him a five-year sentence of probation,
which may have stipulated that he stay away from Nellie.

Another case illustrates that when statutory rape charges evolved
out of a situation involving a premarital pregnancy, the alternative to
conviction could include making a financial settiement. In 1932,
fifteen-year old Letha Waldron dropped the charge of statutory rape
against Wesley Morrison after a settiement for support of the child she
was carrying was reached. 59 UWhat is seen in the Morrison and Fleming
cases is the way in which filing a charge for statutory rape was one
recourse to resolving an accidental pregnancy dilemma; in these cases,
the law was used to fulfill a purpose quite apart from punishing an act
of forcible sexual intercourse with an innocent underage female.
Rather, it functioned as intended to intervene in situations of
premature female adolescent promiscuity, and in an after-the-fact
manner, it was used by the court as a means to pressure a young man into
marrying the young girl with whom he had been sexually irresponsible.

The condition of gonorrhea or pregnancy acted as proof of the
defendant’s crime, but it was also a sign of the victim’s lost chastity

and lost virtue. In this sense these conditions were evidence of her
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social role as a juvenile delinquent. But the adolescent girls in these
cases did not need to be pregnant or have gonorrhea in order to be
characterized as delinquent girls. Indeed, references to the girls in
these 1046 cases as delinquent are nearly universal, distinguished
individually only by the disparaging case-specific remarks of attorneys,
judges, or probation officers.

A sampling of these characterizations might begin with Minnie, about
whom the probation officer wrote in 1914, "the girl does not seem to
have borne as good a reputation as respondent prior to this offense.”
Then there was Sarah, who, it was pointed out in testimony in 1921, had
run away from home, and had already had a baby and bo;n divorced.
Another was Pearl, who was now pregnant as a result of her sexual
involvement with William. She had already had sex with two other men
over the summer, and the main issue of the court case was to determine
the father of her child. Margaret acknowledged she had escaped in 1928
from the juvenile detention home, which, she stated, was the main reason
she had hoped to avoid sexual involvements that might cause her to be
returned to the home. Frances, a complaining witness against Patrick in
1931, had spent some time in the Adrian School for Girls previous to the
trial. The possibility that her testimony against Patrick might serve
to incriminate her and send her back to Adrian was a tactic employed by
the defense to intimidate her into denying the fact of the offense. In
1942, there was Barbara, whose parents reportedly had experienced
serious difficulty Keeping her at home because she was out so much with

the defendant. Also in 1942, there was Margaret, about whom the
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probation officer gathered statements from the community; such
statements expressed the belief that Margaret was the aggressor in the
case and that community sympathy was on the side of the defendant.
Finally, there was Geraldine, about whom very little information was
available, except for the fact that she had been charged with being a
sex delinquent and was sent to the Adrian School for Girls at the same
time in 1943 that Otto, the person she accused of rape, was released
from probation to serve in the army. 40

These "bad" characters gave real meaning to the purity reformers’
idea of who the statutory rape law could save. The need to save the
fallen was especially heightened, however, when there were multiple
defendants for one complaining witness. 41 These were situations in
which one girl, who had engaged in sexual intercourse with two or more
men in close succession, came into court as the complaining witness
against all of the men in separate cases. There were twelve such groups
of cases, which altogether charged forty-five respondents. Talitha, who
was the complaining witness against four individual men in 1922, was
described as someone who was homeless; further, she had been born an
*illegitimate child.” Geraldine, who was the complaining witness in
multiple-defendant cases in 1924, confessed she had had sex with a
number of different men because she "wanted to be a good sport.”
Claribell, a complaining witness against five separate defendants in
1928, was brought in by police for driving away an automobile not her
own, and for running away from home. A delinquent petition had been

signed against her by her neighbors. Finally, there was Helen, who in
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1938 roa&ily asserted she had only had sexual relations with six men,
the very six she had named in the six separate lawsuits for which she
was the complaining witness. Helen’s mother pointedly observed to the
pre-sentence investigator that all the boys were bragging about the fact
that they were going to be placed on probation. She complained, “if the
boys were on the outside looking in," she did not feel it was fair to
have her daughter in a detention home. Subsequently the boys were all
given short prison terms. 62

The story of Eleanora, who in 1926 Became the complaining witness
against four men, provides a disturbingly representative portrait of
these “"fallen® adolescent girls. 43 This fifteen-year old had been
sexually active with four men. It appears from the testimony in these
four cases that Eleanora had been living a very transient life on
extremely limited personal financial resources. She explained she had
asked one of the defendants for some money for a place to stay because
she had had no place to stay on that night. This individual gave her
some money, had intercourse with her, and then left, promising to return
in the morning, a promise he did not Keep. é4 In one of the transcripts
from this group of cases, Eleanora reported she had stayed five nights
with one of the defendants because she "didn’t have no place.” She had
told him she was seventeen, a lie that was significant in that it
exonerated the defendant’s liability for having had intercourse with
her. Asked why she told him that, Eleanora replied: "1 just felt like
it, that’s all." 45

Much controversy arose in one of the "Eleanora® cases over the
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admissability of evidence that Eleanora’s birth certificate gave no
record of any father. Curiously, the prosecution objected to the
admissability of such evidence, saying it was not admissable for cross
examination in statutory rape cases. 46 There is an implication in this
objection that such information would have been admissable in a case of
forcible rape with a woman over the age of consent; perhaps illegitimate
birth circumstances could have served as a pretext for undermining an
over-age victim’s character, credibility, and claims of nonconsent. For
Eleanora’s complaint, in which nonconsent should legally not have been
of consequence, the prosecution moved to protect his client from
whatever innuendo the defense attorney intended by interjecting such a
remote and essentially irrelevant piece of information into the court
record.

1t appears that the defense attorney felt a great amount of
frustration over these cases, where it seemed so obvious to him that the
"victim" had not been a victim at all, but a fully consenting partner,
and maybe even a perpetrator. In his motion to dismiss the case, he
revealed his perception of the conflict between the law and social
reality:

MR. ROWLETTE: In this case I move to dismiss the complaint and

warrant and discharge the defendant in the case against John

Wilson. Of course, the purpose of this law is to protect the

chastity of children under the age of sixteen, and inasmuch as

the complaining witness in this case is the same witness as in

the case of Harold Winnings, I think it clearly shows here that

we are carrying the proposition too far. 1 don’t think the law

ever was intended to protect prostitutes or anyone of that kind.

They bring a complaining witness in here who admits she has had

intercourse with four men and has been sexually active with all of

them and charge each man with statutory rape. It would seem to me
there should be some line of demarcation somewhere...
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THE COURT: Of course, you know the law makes a distinction in
the case of a girl under sixteen years of age; 1 do not think
because she has submitted to this more than once it would
lessen the offense, so I grant the prosecutor’s motion and bind
John Wilson over for trial... 67
The quandary here had to do with conflicting socially constructed
definitions of sexual assault. On the one hand, there was the old
pre-reform definition, that envisioned rape as an assault against which
a young girl or woman would wholeheartedly resist. Under the amended
law, defining the rape of a girl under a certain age as unlawful sexual
intercourse regardless of her consent would enable the court to protect
young females from being led into lives of ruin. The adjudicatory
difficulty lay in the gap between the theory behind the new law and the
assumptions that fed a view of reality in regard to the female’s
responsibility for her own compliance. Thus, to use this law to punish
a man when perceptions of the woman’s role suggested she was equally
responsible for provoking or perpetuating the offense posed a great
conflict. 1t caught defense attorneys and judges in what they perceived
to be a disjunction between the law as it was stated and the law as
it was operationalized. In practical terms, they did not see themselves
saving vulnerable girls from sexual attack, nor did they see themselves
saving unwitting girls from prostitution; as a practical matter, they
feared the law forced the court into the position of punishing young men
who had sex with girls who, in their minds, were prostitutes already.
Judge Hayden’s statement to prison authorities in a multiple

defendent situation in 1938 expressed the conflict that existed among

authorities as to how such a crime should be judged. Though I quoted a
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portion of this remarkable reflection earlier, it bears repeating in
part here:
1 have given this case most careful and thoughtful consideration
and between the two extremes of thought: [those who thinkl
that life [imprisonment]l is not too severe for anyone who does
this thing, and those on the other hand who do not think they
should be punished at all, it is very difficult to arrive at the
proper conclusion... If the law means anything at all it cannot
be ignored and as the legislature has seen fit to make it among
the most serious of crimes it cannot be winked at and the
offenders overlooked. 48

After acknowledging his own doubts about how to rule in cases of
this nature, this judge sentenced the five boys who had been having
intercourse on a reqular basis with fourteen-year old Helen to prison
terms of one to three years each. According to the record, these boys
had been bragging that they would get probation, and it seems their
punishment may have been due at least as much to their smugness as it
was to their sexual misdeeds. In this case at least, the newly tailored
definition of statutory rape equated the victim’s legitimacy with her
perceived social ruin instead of her perceived resistance, and assessed
a defendent’s culpability according to his lack of remorse as opposed to
proof of the force he used.

Ultimately, one cannot escape the fact that the court acted out a
form of compliance with the best intentions of the reformers. There
were, indeed, an inordinate number of cases of this type tried in this
court. It does seem, however, that most of the time there was little
understanding of the very real positions of vulnerability these girls

faced. Such extenuating circumstances as extreme poverty, lack of

parental stability, or personal insecurity and naivete were only
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infrequently recognized by the Court as factors contributing to an
entire web of emotional and sexual compliance. In the following excerpt
of testimony from a 1927 case, fifteen-year old Jewell West relates the
circumstances under which she "agreed" to have sexual intercourse with
John Kel tner.

@. How did this come about Jewell?

A. Well, you mean--

Q. Just what led up to it?

A. Well, he had his arm around me and 1 had my head Kind of
lying on his shoulder and I put my hand up to his face and
it was all wet and 1 asked him what was wrong with it and
he said, well, 1 should Know, Well, I didn‘t Know what it
was and | asked him to tell me and he told me that men had
passions, you Know-—-and he said when he got in with a girl
he liked, he couldn’t control himself, and 1 said he could
control himself with me for 1 didn’t do such things, and he
said well, he would see whether ] would, or not, and so, !
had my arm-- first, he said he was going to get back in
the back seat, and he got back there, and when he got back
there 1 wanted to go back home and he had hold of my arm,
this way, like, and it hurt so, and when 1 got back there he
kept coaxing me and pulling up my dress, and he Kept on
coaxing me and so 1 began to cry and he just--
you Know-- and he pulled up my dress and finally got my
drawers down, and when 1 commenced to cry, commenced crying,
and then he did-- you know, did it; and after he got off from
me my head commenced to hurt and 1 asked him to take me
home and it made him mad because 1 was crying and he took
me back home a fast as his car could go and that was the
first night... 49

The jury found John Keltner not guilty of statutory rape. The
offense had occurred in the context of a date the first time; and,
Jewell had had sexual intercourse with him in a second meeting two
nights later. Whatever way the jury viewed Jewell’s compliance, one
thing seems certain: the outcome ignored the emotional manipulation this
young Qirl experienced. Thus, while in most of these cases, victim

reluctance was not readily apparent, this instance at least serves to
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demonstrate the extent to which young girls were in fact unwittingly
compromised, just as the reformers feared. Yet, probably the surest
indicator that the court had no real enthusiasm for enforcing the law on
reformers’ terms is seen in the outcomes for these cases. Even with

the law’s injunction to ignore the nonresistance of underage girls, it
seems the court’s censure in such cases was formulated in terms of the
lowest average minimum sentence for any group of offenders in the
sample.

The 7.9 percent conviction rate for these cases compares favorably
with the overall conviction rate of &1 percent for the sample of all
statutory rapes. It would seem, on this basis, that the court made a
genuine attempt to employ the law as vigorously in these cases as it
did in any of the others. In fact, it would appear these cases were
more likely to end in conviction than statutory rape cases generally by
a margin of 6.9 percent. The conviction rate, however, is not a sole
indicator of the court’s sentiments. To get a more accurate measure of
the court’s attitude, one must take into account the sentencing patterns
as well, The legal system’s leniency in these consensual cases of
statutory rape is most evident in this fact: of seventy-two convictions,
all but four resulted in either probation or prison term minimums of
three and a half years or less. The combination of the high conviction
rate and low sentence average suggest that the protection from
promiscuity rationale made it easier to obtain a conviction at the same
time that it prescribed a light reprimand to offenders.

Certain case-specific factors contributed to the determinations made
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by the court. For starters, prison term sentences, as opposed to terms
of probation, were generally more likely to result if the defendant was
much older than the complaining witness. For example, in 1923, two
defendants, one of whom was twenty-seven and the other fifty, had been
having intercourse with a fifteen-year old girl; both defendants were
sentenced to prison terms of three to ten years. 70 In a 1928 case, a
thirty-eight year old respondent who was from Kentucky had been having
sex with a fifteen-year old girl; his sentence was for fifteen months
to ten years in prison. 71 In a 1934 case in which the defendant was
thirty and the victim was fourteen, the defendant received a sentence of
five to ten years in prison. 72

1t seems certain that age disparity was a factor in the one life
imprisonment sentence in this group of cases. This sentence was given
to a forty-three year old defendant who had been having sexual
intercourse with a thirteen-year old girl who was deemed mentally low.
The severity of this sentence may have been due to the great age
disparity, and also to the defendant’s long record of petty offenses.
The judge wrote: the defendant failed "to show appreciation of the
significance of his crime.” 73

Finally, in 1944, a thirty-five year old offender received a
sentence of three-and-a-half to ten years in Jackson Prison for having
had unlawful intercourse with a fifteen-year old girl. Besides the age
factor, this prison sentence was probably linked to the fact that the
offender had two prior felony convictions and a bastardy conviction. 74

Apparently, in these cases of perceived "mutual® sexual intercourse,
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the court’s censure was more severe when those relationships stepped
outside the boundaries of what was considered "mutual® by acceptable
social standards. Age differences of more than ten years exceeded
those standards and demanded a more pronounced legal reproach than was
deemed appropriate for unlawful sexual intercourse between persons of
comparable age. A greater age disparity may have suggested a lesser
likelihood of mutuality, intensifying attributions of blame toward the
defendant, a true irony in that the level of mutuality was legally
immaterial.

Prison term sentences (ie. sentences that were more severe than
terms of probation) were also more likely to result if there was
something about the defendant that was of perceived bad character, or,
if there was something about the complaining witness that was of
perceived good character.

In 1922, there was a case in which the defendant’s mother tried to
intimidate the victim into denying her charge, so in a sense, the victim
was doubly victimized by both the defendant and his family. This
defendant’s sentence was for five to fifteen years in Ionia State
Reformatory. 73 In another case in 1922, the defendant received a
prison term sentence of eight to fifteen years in Jackson Prison. This
sentence may have been as severe as it was because the defendant got the
complaining witness pregnant and then married someone else, doubly
demonstrating his lack of responsibility. 76

In some cases, probation was denied because of a defendant’s

previous crime record or because he demonstrated no sense of gQuilt
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before the law. In a case in 1942, the offender was denied probation in
favor of a two-and-a-half to five year prison sentence because he had
had a previous conviction. 77 Later that same year, another offender
was denied probation in favor of a two to five year prison term because
he refused to pay for the victim’s medical treatments for the venereal
disease he had given her. 78

Thus, beyond establishing the fact of the offense, it seems the
court relied on aspects of the defendant’s character to determine how
flagrant and reprehensible his crime was. But again, aspects of the
victim’s character could also affect case outcomes. The reader may
remember the case in 1941, in which the judge doscrib;d the victim as
a bright, attractive, and good student. Such qualities seem to have
generated enough sympathy for the her to warrant a sentence of seven and
a half years in prison for the defendant. 79

In a situation in 1942, the judge recorded that the complaining
witness was the adopted daughter of prominent parents who wanted her to
go to college. Since, as the judge noted, the complaining witness and
the defendant were "infatuated with each other,” it seems likely the
sentence of three-and-a-half to ten years was given more to keep him
away from the girl, at the behest of her parents, than to require just
punishment for this crime. 80

Lighter sentencing, on the other hand, was often a function of the
victim’s bad character. As perceived by the court, her character was
measured in terms of her delinquency and her willingness to participate

in the offense. In two cases in 1921, two separate defendants were
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awarded short one-year prison stays. In both cases, the complaining
witnesses were considered delinquents, one a runaway from home, and the
other sent subsequently to a detention home for delinquent girls. 81 In
1928, the defendant received a sentence of two years’ probation in a
case in which the complaining witness had admittedly engaged in sexual
intercourse with him two times after the initial offense. 82 In 1941, a
defendant was convicted of having sexual intercourse with the victim all
summer; his light sentence of two years probation may have been due in
part to the victim’s confession of having been promiscuous with other
boys. 83 The following year, this court put a convicted offender on
probation in a case in which a member of the community signed an
affidavit stating his opinion that "the girl was the aggressor.®

The probation officer wrote, “community sympathy is on [the defendant’s]
side". 84 Later that same year a two-year probation term was awarded to
an offender about whom the probation officer stated "he has fine
parents.” As to the twelve-year old complaining witness in this case,
the same report noted she was "prematurely developed®" and termed her “a
delinquent child.” 83 Finally, in a 1944 case, the investigating
officer wrote: "she has been permitted to run the streets of Lansing
whenever she pleased and my interview with her convinced me that she is
the kind of girl who would go out with anyone and would have no
hesitancy in having sexual relations.” Not surprisingly, this defendent
received a sentence of three years brobation, from which he was
released, incidentally, seven months later to serve in the army (a not

uncommon development during the period of World War II). 86
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Turning now to those situations in which two or more defendants were
alleged to have been sexually active with one complaining witness,
trials were conducted sequentially, and sentences were awarded
regpectively for each defendant. By the very nature of these cases,
these were the victims who, probably more so than any others,
experienced courtroom sympathy solely on the basis of their naive
vulnerability to social ruin. Of the thirteen identifiable groups of
multiple defendant cases, twelve resulted in probation sentences for
nearly all of the defendants. The very few prison terms awarded were
for one year minimums, with the exception of one three-year minimum
term. 87 Significantly, the only case in which all the defendants in
a multiple-defendant group received prison terms (for one to three years
at Jackson) was the group case cited earlier in which the complaining
witness’ mother protested that these boys should not be allowed to go
free while her daughter was being held in a detention home. 88 It may
be that her complaint accounted for what was essentially a unique break
in multiple-defendant outcomes.

In examining briefly the 32.1 percent of cases in this group that
did not result in conviction, one must first be reminded that were no
convictions in cases of this type until 1901. There just seems to have
been little willingness to punish a man who had sexual intercourse with
an underage consenting girl. Indeed, the 1901 conviction resulted in a
deferred sentence, a monument, I believe, to the great ambivalence with
which the court approached this first guilty verdict. 89

The circumstances in the “"no-conviction® cases after 1920 differed
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from the "conviction® cases only insofar as extenuating circumstances
were resolved satisfactorily between the parties. There were cases in
which the victim was pregnant and the purpose of the trial was to
determine who the father was, or to "settle the matter of support for
the bastard child." 90 A 1922 dismissal occurred in a case in which
there was considerable badgering of the complaining witness by the
defense attorney, in part because she had had sexual intercourse with
two separate defendants and could not remember where the incidents of
intercourse had taken place. 91 One 1927 defendant was found not
Quilty becauso, even though the victim had resisted the first time, she
had offered no resistance to having intercourse with him the second
time. 2 None of these cases offer any circumstance that was uniquely
unlike those found in the cases ending in conviction. But there was one
1948 case in which the defendant and complaining witness got married;
this resolution had the power to pre-empt legal retribution in a way
that little else could. Given the event of the marriage, the prosecutor
requested the case be nolle prossed. 93

To summarize, in the situations in which financial settlements were
reached between the parties, child support was arranged, or the parties
married, the results were always dismissals. Further, other cases
ending in acquittal could generally be characterized by what was absent:
there were no great age disparities between the defendant and the
victim, nor were there any remarkably objectionable defendant character
traits.

In conclusion, one thing seems clear: the courtroom treatment of
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these cases rested on a set of assumptions quite different from those
for forcible rape. When adolescent girls, by their own admission,
willingly consented to sexual intercourse in the context of an ongoing
relationship, the law functioned to punish the man on the premise that
he was leading her to moral ruin and contributing to societal
endangerment. On the basis of this rationale, however, courtroom agents
were hard pressed to find cause for severe punishment of the offender.
One may rightly ask if the court took seriously the breach of the law by
young males who engaged in consensual sexual intercourse with adolescent
girls. Case outcomes show that they did not. Unless the defendant was
at least ten years older than the victim or was of a character that was
particulary reprehensible, or the victim was seen as exceptionally
vulnerable, nearly 70 percent of the time, the court awarded light
sentences--very short stays in prison or periods of probation. In all
other cases, the court chose either not to convict or not to prosecute

at all.,

3. Statutory Rape Involving an Acquaintance

The line between statutory rape involving acquaintances and
statutory rape involving people in romantic relationships is very
fine--and often blurred to the point of being indistinguishable. In the
overlap between these two groups, the age range of the victims was very
similar, although acquaintance cases did also include some very young
girls, not present in the relationship cases. As in the latter group,
the victims of acquaintance statutory rape were liable to gonorrheal

infections, pre-marital pregnancy, and perceived female adolescent
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delinquency. The distinguishing feature of acquaintance cases is that
the victim Knew the defendant prior to the offense--in a non-intimate
way. He was a household boarder, neighbor, employer, or local
shopkeeper. At some point he engaged the victim in sexual intercourse,
and the fact that she claimed the act was against her will
characteristically drew the attention of the court. In relationship
cases, it will be recalled, the court took it for granted that the
victim had consented, and thus, adjudicated those cases on the basis of
a rationale that obviated the issue of consent. In acquaintance cases,
the victim claimed nonconsent, and the defense took the position of
needing to disprove the truth of that claim.

Thus, the rationale that demanded consensual relationship cases be
adjudicated on the basis of a desire to protect young girls from
prostitution was not strongly in evidence here. Rather, the court
approached acquaintance cases from a forcible rape rationale--first,
needing to prove the fact of the offense; second, needing to prove
nonconsent; third, needing to raise questions as to the motive for
filing the charge--all elements that were clearly de-emphasized in the
relationship cases. Indeed, in those situations, the fact of the
offense was all too blatantly apparent, and consent was not open to
question since the victim generally readily admitted her willing
participation. Further, in relationship cases, suspicions as to the
motive for filing a charge were rarely raised as the initiator of the
charge was usually not the victim but a member of the community law

enforcement apparatus. It was appropriate in acquaintance statutory
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rape cases to establish the fact of the offense and scrutinize the
motive for making an accusation. But it was inappropriate in these
cases to disprove the victim’s claims of nonconsent. Routinely, defense
attorneys engaged in excruciatingly detailed inquiries into the victim’s
character, the particularistic aspects of the verbal and situational
interactions between her and the accused prior to the offense, and the
reliability of her claims of resistance. The whole business of
ascertaining the extent to which the acquaintanceship between the
victim and the accused may have made consent prior to the offense
possible formed much of the basis for judging the merits of a case and
determining its disposition.

There were roughly only half the number of identified acquaintance
cases as there were relationship cases--47 as opposed to 106--which
again highlights the amount of attention the court gave to the latter.
In acquaintance cases, there were thirty-four convictions, thus the
conviction rate was higher, at 78.7 percent, than was the conviction
rate of 47.9 percent for relationship cases. The average minimum
sentence for acquaintance cases was 3.34 vears, which was considerably
longer than the average minimum sentence of 1.44 years for relationship
cases. The initial impression one may take from these numbers is that,
though the court gave more attention to relationship cases, its
condemnation of the convicted offenders in the acquaintance cases was
overall much more severe. With consent being the most consistently
significant difference characterizing these two groups of cases, one

understands at the outset of this examination of acquaintance cases that
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the court attributed less blame to offenders with whom the victim had
consented than it did to those with whom she had not. By law, there
should have been no distinction; by social definition of the law, there
was a great deal of distinction,

1 have selected cases according to the degree of court censure
evidenced in the outcome: (1) those that were nolle prossed or ended in
acquittal; (2) those that ended in mild to moderate sentences; and (3)
those that ended in moderately severe to severe sentences. The
individual case factors that may have contributed to the outcomes will
be important in terms of how they reflected the values of those who were
in societal positions to make these judgments. Moving through these
categories reveals a continuum along which case circumstances at one end
called for exoneration and at the other end, called for extreme
reproach. This discussion begins by looking at the cases in which
prosecutors were led to pre-empt prosecution or juries were led to
acqui t.

In August of 1908, Joseph May (an alias for Joe Turfey) was accused
of having ravished and carnally known one Mary Kuyser, a female child
who was eleven years old. 94 In Mary’s testimony, she recounted that
Joe, who lived in back of their "place,” had come into their house one
morning after her father had gone to work. She described the event--she
had been in her papa’s bed when Joe came in. He had come into bed with
her; she had "cried quite a littlie® when Joe "put his private parts into
(hers]® because it hurt. She stated that Joe had tried to get into bed

with her on other previous occasions too, but that her brothers had been
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there and had told him to leave. Joe’s defense, provided via an
Assyrian/English interpreter, was that he had never been inside the
Kyser house and that he had witnesses who accompanied him every morning
when he went to look for work. Further, he stated, Mary had asked for
cigarettes and an orange, and he named other people (Assyrians, the
transcript noted) who had seen her smoking. The prosecutor had filed an
information on September 24, apparently intending to pursue the charges.
On October 8, however, he requested a lle prosequi, convinced, it
seems, that the case was not prosecutable after all. Joe Turfey’s
witnesses may have been particularly credible or there was apparently
some thought that Mary was making the story up. Further, this defendant
may have seemed particularly vulnerable because he could not speak
English. Ultimately, the suspicion seems to have been that Mary was
falsely accusing this man, and the case was dropped.

Five days after Christmas in 1917, Rudolph Slimak, who had been
awaiting trial in the Ingham County jail since late October, learned
that the prosecutor in his case had filed a request to nolle pros the
charges against him. 95 Having been accused of carnally Knowing
thirteen-year old Sophia Pajetka, he had waived pre-trial examination,
which suggests he believed he had little hope of acquittal. Yet the
prosecutor had discovered that the father of the victim owed the
defendant a large sum of money and explained "[the father] had
endeavored to intimidate this respondent and thereby induce him to
cancel the debt.” Therefore, he reasoned, "there was no testimony of

any value except that of the girl, and 1 am satisfied that under the
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circumstances the respondent should not be required to stand trial for
this offense.” 94 This prosecutor acknowledged he had asked for a
continuance because he suspected the complaining witness had not been
acting in good faith. His discovery of the debt, together with his
belief that this witness could not be trusted on her own merits, were
sufficient reasons in his mind for dropping the case. And so it was.

The 1929 case against Alex McIntyre was an unusual one in that the
victim had had a history of mental illness. 97 Living at home with her
mother at the time of the offense, Melva Freeman had once spent an
extended period of time in a state mental hospital. The offense took
place with the boarder at her mother’s house. By her own admission,
Melva had written many letters of romantic interest to McIntyre and had
asked him several times if he would marry her. Though he never answered
her letters, she explained that she continued to write them because she
would "get rather lonesome”. Finally, she had gone into his room to
visit him, asked him to make love to her, and spoke of the event in
terms of his "conquering her". Using a vocabulary that decidedly
diverged from the complete lack of sophistication seen in other
witnesses, Melva spoke of this sexual encounter Knowledgeably and in
graphic detail. 98 1§ ever there was an unwitting victim (of her own
fantasies), this was one; but the prosecutor in the end felt compelled
to give up the charge. His March 1, 1930 motion for a nolle prosequi
read:

+sothe complaining witness in this case having completely lost

her mind and having been returned to the... State Hospital...,
there is no witness left able to testify to facts sufficient to
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obtain a conviction before a jury. 99

One can only speculate, in retrospect, about the effect these
proceedings had on Melva. But the perception of the prosecuting
attorney that she had completely "lost her mind®" suggests the reactions
of others to Melva’s vulnerability in this entire episode were
sympathetic only to the extent that her confinement was necessary to
protect her from herself. On this basis, the actions of Alex McIntyre
were excused.

The charges for statutory rape were nolle prossed in another case on
the basis of what might be termed a perceived cultural miscommunication.
In 1942, Herman Saravia, a Mexican defendant, was exoﬁeratod of all
guilt when it was determined he had falsely pled guilty "to protect" the
young victim from what he expected would end in retribution for her
because she had lied, he maintained, about the offense. In a
deposition submitted by a notary public on Saravia’s behalf, it was
stated that the defendant had "never before been arrested or convicted
of any crime.. that he was fearful of the arresting officers...did not
know the meaning of the term [(rapel...but, had no idea of the
seriousness of the charge..." 100 He had, the statement continued,
feared that Darlene Corey would be punished for lying and that she might
be taken away from her mother if he denied the charge. In the end, the
entire confession he had given earlier was taken as a fabrication, with
*his nationality and inability to read or write English® was given as
the primary basis for excusing his ignorance and misunderstanding of the

matter. It may be supposed the basis for taking Darlene’s story as a
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fabrication was that she was a girl.

Thus, in all of these dismissals, there were "reasons" to drop the
charges against the defendant. There were witnesses who provided an
alibi for the accused; there was the matter of suspecting a father’s
ulterior motive for filing the charge; there was the pragmatic matter of
a victim who had become unavailable due to losing her mind; and there
was the allowance made for an English-deficient defendant, who was able,
in spite of having made a full confession, to persuade the prosecutor he
had not committed the offense after all. Taken together, these
dismissals yield important impressions as to what stood as reasonable
grounds for repudiating the claimed victimization of a young girl.

While no courtroom agent would have thought this process was in any way
dishonest, the effect of these efforts to rationalize the truth of an
event seem to have upheld a legal structure that was as protective of
the defendant as it was cavalier toward the victim.

In contrast to these cases, there were other situations in which
the jury was willing to believe the victim and punish the offender. The
extent to which these sentences were light, however, demonstrates not
unexpectedly that, given the proof of an offense, there were factors
mitigating the court’s level of redress. 1In 1907, Sidney Hinds waived
examination when charged with assaulting and carnally Knowing
four teen-year old Mary Simpson. 101 Therefore, there is no information
as to what actually happened between Sidney and Mary. But Sidney was
clearly the subject of great sympathy in the community. Sixteen letters

from people in his hometown of Midland were submitted to the court on
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his behalt. Contained in these pleas for leniency were statements to
the effect that Sidney’s father was a "crippled druggist” dependent on
the support of Sidney and his brother; that “from a little boy, his
habits and life were always good;" that "his parents were exemplary
people;" and that he was “considered by everyone...[to bel...honest and
industrious." In what was an especially even-handed and reflective
letter, the secretary of the Midland Board of Education wrote, "I cannot
believe that this boy is bad, but think he must be the victim of a
statute that is a good law but which sometimes punishes an innocent
boy." Subsequent to Hinds’ conviction, the probation officer wrote up
his investigation of the case, stating:

He says he lost control of himself and committed the crime

for which he is now very sorry. With what I know of this

case and after reading the numerous communications in his

behalf 1 am inclined to believe him without criminal intent

and that he is a proper subject for probation. 102

Thus, thanks perhaps to the support of a Midland county clerk,
sheriff, newspaper publisher, postmaster, and city attorney, and to
Sidney Hinds’s own attitude of remorse, a term C(undisclosed length) of
probation was deemed sufficient punishment for the crime the jury agreed
he had indeed committed.

In the 1919 charges against Clarence Rocha, the jury apparently
accepted as fact the testimony of the victim, twelve-year old Edith
Allen, that Rocha had made an entrance of "two or three inches...with
his organ.” 103 But there were questions as to her resistance and to

her motivation for filing the charge. Under cross-examination she

revealed the extent to which she resisted Rocha’s advances:
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@. He forced you down there [beside the bridgel, you didn’t want
to go?

A. No.

Q. Did you call for help?

A. No.

Q. You thought you were capable of taking care of yoursel$?
«soyou didn’t call for help or-- but he dragged you along?

A. Yes.

@. Did you walk along?

A. He forced me to walk along.

@. You didn’t try to resist him very much?

A. No.

Q. Did you struggle any after you got on the ground?

A. Yes sir.

@. Did you strike him or scratch his face?

A. No, I didn’t scratch his face or strike him.

@. Your arms were free so you could use them if you wanted to?
A. Yes. 104

Thus, the nonresistance of a twelve-year old victim was thrown onto
the table for scrutiny, in open disregard of the stipulations in the law
for consent. As to the question of this victim’s motive for filing the
charge, the defense attorney wondered, had she not wanted to settle some
score with the defendant’s wife?

@. Now Mrs. Rocha threatened to have you confined to the
Reformatory at Adrian?

A. Yes.

@. And that is because you were riding around with different men?

A. I was not riding around with any men at all.

@. Never rode with anyone?

A. Just my daddy.

@. You never got on the wagon with a drayman and rode with any
drayman at all?

A. No.

@. You never - you know what flirting is?
A. No.

@. You never waved your hand at any of them.
A. No.

@. When Mrs. Rocha said she was going to send you to Adrian you
didn’t like that very well, did you?

A. No.

@. You made up your mind, you would get even with her?

A. Yes.
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@. She didn’t talk very good to you did she?

A. No.

Q. Made you pretty mad?

A. Yes.

Q. And didn’t she slap you? )

A. She did that last week, either last week or the week before.
@. Was that before you talked to the Chief?

A. Yes. 105

The resolution to this case was that Clarence Rocha was found
guilty and sentenced to serve one year in the county jail. The account
of his having forced Edith into having sexual intercourse with him down
by a bridge was taken by the jury to be truthful. It seems the jury was
not convinced of the argument that Edith may have had an ulterior motive
for bringing the charge. Ultimately consideration of her admitted lack
of resistance, while wholly inconsequential by law, may have had the
effect of lessening the blame attributed to the offender.

Then there was the case in 1941 against Andrew White, a black
porter who was convicted of having carnal knowledge with Essie Dean
Williams, a fifteen-year old girl who was also black., 106 White waived
examination so here is another case that provides little detailed
information. But the probation officer’s report notes that Andrew had
become acquainted with Essie in June of 1941 and had had sexual
relations with her by August. By his own admission, Andrew allowed that
Essie was one of about twenty girls with whom he had had sex. He
claimed she did not object very much, and that she had told him she was
seventeen--to assure him presumably, that having sex with her would not
be unlawful. 1In spite of these signs of her consent, 1 have included

this case in this group of cases because there does not seem to have

been an ongoing relationship between them. Additionally, the attitude
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articulated toward this black defendant may give some indication of

attitudes toward black defendants generally. The probation officer

wrote:

Andrew White is quite black. He is a dabber [sic) sort of
Beau Brummel who loves to wear loud clothing and has quite

a supply... He has a very exulted [sic) opinion of himsel¥,
especially insofar as his ability to make women go wild over
him. 107

He recommended:

While Andy is eligible to probation, I cannot bring myself to
the conclusion that this is the remedy. I really feel that he
needs disciplining and needs it quite badly. 108

The judge’s response to the officer’s recommendation was to

sentence Andy to a term of eighteen months to ten years to lonia Prison.

He wrote to prison authorities with some hint of righteous

condescension:

...he has little if any sense of morality...he has had improper
relations with at least twenty young colored girls. It would
seem that for the good of society and his associates in
particular, it is necessary to impress on him that the course of
conduct in which he has indulged in the past can not and will not
be tolerated in the future. 109

With this expression of moral distaste for White’s behavior, it is

surprising that the sentence he received was not more severe. One step

beyond probation, this sentence may be a measure of the punishment

accorded black men whose sexual affiliations, while unlawful, were

confined to black girls.

In May of 1943, when the case of Vondah Lee Bellah had come before

the Circuit Court of Ingham County, the following letter arrived from

Bellah’s mother. <1 have reproduced it here in its entirety, with
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spelling and grammatical errors intact.) It was addressed to the judge:

Dear Sir

1 understand my son is there in jail for rape I can’t
understand. When he was such a good boy at home. didn’t
drank. and was easy to get along with ever body - but usually
that is tha kind that gets the blame if anything happens. With
such terible ware on and for his mothers sake wont you please let
him come home to help me on the farm and we need him so ... you
know the nature of some girls these days They can get boys or
men in trouble this way then they laugh about it. he is a good
kid and would do anything for you. but mabe he hasnt got a
chance. So I hope god answers my prayers and sends him home
to mother. for he needs to be working. I dont believe he is
guilty of such crime. and he sure has had a hard time in his
life. so please dont keep him in prison that way hoping you let
him come home - and I sure would apperciat it from his mother

Mrs. Leona Bearden
Jacksonville, Ark. 110

It is difficult not to sympathize with this mother’s plea. At its
most basic level, it imparts a poignant sense of the hurt often suffered
by the family members of the defendants in these cases. Again and
again, the record shows that these young men were the only source of
support for elderly parents, younger siblings, or wives and children.
This is not to say they should have been spared punishment to avoid
painful separations from those who depended on them; but this aspect of
these cases, generally peripheral to the courtroom experience, was
clearly one that hit economically marginal families the hardest.

This letter is important on another level because it articulates
the fear of many regarding the "nature of some girls" and the way those
girls would "get boys or men in trouble" and then "laugh about it".
Especially in light of the foregoing discussion, one cannot ignore the
possibility that there were underage girls only too ready to engage in

sexual intercourse with young men in spite of the legal censure they
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knew it could incur. Certainly in some cases, the liability for
breaking this law fell on both parties equally. Acknowledging this
possibility, however, does not obviate the responsibility of the men and
boys who took advantage of a young gQirl’s naivete or emotional and
physical vulnerability. Lest this point be missed, we can turn from
the letter Bellah’s mother wrote to the judge and get quite another
perspective on Bellah’s case from the the judge’s letter to prison
authorities at Jackson. Having sentenced him there for a period of
three and a half to ten years, this judge wrote:

This man was tried by jury...and found guilty of statutory

rape. The testimony, in substance, showed that he took the

girl, who was at that time 14 years of age, from a house where

they were having a sort of party, for a motorcycle ride into

a deserted spot and had intercourse with her, during the course

of which he roughed her up severely and broke both lenses of her

glasses, She afterwards started home on foot and there is no

question but that there was a fight between them, and that he

was not only quilty of statutory rape, but of rape by force as

well under the circumstances... This man Bellah, is not a very

high type...from his conduct during the trial and his talk has

a very low concept of conduct and morals... 111

As for Lorraine, the victim in this case and the girl whose

"nature”, Vondah’s mother feared, had led him into this trouble, the
judge wrote:

The girl, while not of the most intelligent type, nevertheless

had not been a bad girl as matters go, but we also yvesterday

convicted another and older man of rape on her, by which she

is pregnant, and which two occasions she claims are the only

times she ever had intercourse. 112

So, "as matters go," Lorraine was not so "bad" as Vondah’s mother

might have suspected. And, on the other hand, her son was not "such [a)

good boy" as she believed. No one came out looking good in this
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situation. But there can be no question, the "nature of giris"
notwi thstanding, that this young man would have been by law guilty of
statutory rape, whether he had broken Lorraine’s glasses or not. The
element of force seems to have impressed the judge with the added
seriousness of Bellah’s offense, as he made clear the fact that this
behavior was more than statutory rape--it was akin to forcible rape as
well. Such perceptions may account for why the pleas of this offender’s
mother were ultimately ignored, and a moderate prison term was awarded
as opposed to a term of probation.

0f the thirty-seven guilty verdicts in this group of cases, there
were only six cases with sentences of five-year minimums or more. Five
of these six comparatively severe sentences were awarded in the years
be tween 1927 and 1942, indicating this was a period of harsher
sentencing for acquaintance statutory rape. The sixth severe sentence
was awarded in 1949. Thus the examples described below are taken from
that fifteen-year period of 1927-1942. Again, as with the earlier
examples, these stories provide a window to the specific case issues
that proscribed a level of condemnation from the court. Here we begin
to see what kinds of acquaintance statutory rapes were judged as
worse than the others.

The case against Pat Moran in 1931 was really for sodomy, termed the
"abominable and detestable crime against nature."” 113 This sixty-year
old man had allegedly raped an eleven-year old boy twice. The second
time, his offense was witnessed by a telephone wire serviceman who

viewed the event from his perch up on a telephone pole. When he saw
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what was going on, he climbed down the pole, grabbed Moran and called
the police. A doctor reported in testimony that an examination of the
assaul ted boy, conducted the same day as the offense, led him to
conclude that the boy‘s injuries were the result of anal intercourse.
Given the presence of a witness to the offense, any other conclusion by
the doctor would have been absurd. The judge sentenced Moran, who had
earlier done some time in Sing Sing and in a Florida prison on two
separate burglary charges, to Jackson Prison for five to fifteen years,
A penalty of such severity was only the second of its kind for
acquaintance statutory rape, and seems to have been due to the
offender’s prior criminal record and to the court’s view of sodomy.
Clearly, the court viewed the perpetration of this offense on a boy with
at least as much disapprobation as it viewed statutory rape perpetrated
on a girl; indeed the degree of reproach for the former was apparently
greater than for most cases of the latter.

The most severe sentence in this group of acquaintance statutory
rape cases went to thirty-eight year old Ed Fagan, who in 1931, was
convicted of raping fifteen-year old Opal Lipps. 114 Opal had been
living with her grandmother but "worked out®" as a housekeeper two days
a week. Ed Fagan was staying at the home where she worked, and they had
gone for walks together, exchanging kisses that led to Fagan’s removing
her bloomers and having sexual intercourse with her. She stated in
court, "1 let him--what else could I do?" She added that she had cried;
she was "afraid because [she) had done such a thing." Once convicted,

Fagan was sentenced to spend the next fifteen to thirty years at the
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state prison at Marquette. The extreme severity of this sentence is
somewhat of a mystery, but the fact that Fagan had already been
convicted in the 19203 for indecent liberties, for which he had done
some time in Jackson Prison, may have been Key to this judge’s strong
reprisal. Further, Opal may have appeared to the court as a
particularly "innocent® victim, quite obviously not of the type that
would have consented, as did Mary Simpson, Edith Allen, Essie Williams,
or Lorraine........

According to the testimony in Fred Powell’s case, his wife was very
frequently absent from home, and it was during these absences that
Powell would hire young girls to come in and care for ﬁis children. 1135
One of these girls was thirteen-year old Ruth Smith, who found herself
the subject of Fred’s sexual advances while in his home. At his 1935
trial, Powell was found guilty and sentenced to seven and a half to
fifteen years at Jackson Prison. The judge noted in his letter, "the
respondent has been guilty of light conduct toward other girls,
amounting to indecent liberties.” Thus, the circumstances in this case
were very similar to those in the Fagan case--a girl who had been hired
to work at another home was sexually assaulted by a man living in the
home where she was employed. In both of these cases, the court clearly
recognized the victimization of these particular girls as believeable
and valid. They were recognized as not having invited the encounter nor
as having consented.

At the time that charges were brought against twenty-eight year old

Andy Puckett, he had been having sexual intercourse with Beulah Cousino
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for three years. It was now September of 1941, and she was by then
thirteen. 116 Puckett waived pre-trial examination, therefore, as in
cases like this, the details of the situation must be gotten from the
probation officer’s report or the judge’s statement. Both of these
documents, in this case especially, may be seen as representing a
generalized perception of a certain population within the community.
As to the defendant, the probation officer’s report noted:
1 am informed by people who Know that Andy is an untruthful
person... He is of the usual Kentucky Mountain shiftless type.
When I asked him where he was born, he said not born in any town,
but in the mountains of Kentucky. ...His financial balance sheet
shows that he is $18.00 worse off than nothing...[He has] a wife
...she is pregnant and expects to have a baby in May this
year. 117
Subsequent to reading this report, the judge determined that a
sentence of seven and a half to fifteen years in prison was appropriate
for this defendant. He wrote to the authorities:
This man...has been a thorn in the flesh around Stockbridge for
some time past, fighting, breaking liquor bottles on the street,
drunkenness, and so forth. He has three convictions for drunk
and disorderly and one...for contributing to the delinquency of
a minor. 118
The judge further described how the defendant’s father, brother,
and sister-in-law had tried to get a material witness for the
prosecution to perjure herself. When he then talked to this witness
personally, he heard "a story of threats and promises which made a
perfect pattern in the history of the case.® Thus, he was convinced of
the defendant’s guilt. In his mind, this individual’s "crime," three

years of ongoing unlawful sexual intercourse, was reprehensible on its

own merits. Beyond that, however, this offender’s other behaviors fit
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those of a “type": the southern, hill-country migrants who had moved
north in such alarming numbers during the war. In the end, Andy may

have deserved the severe punishment he got, but one may consider that it
was not merely a punishment for the crime of statutory rape.

Finally, we are not able to know much about the circumstances of
Willie Everett’s offense in 1941, but from the materials that are
available, we do know some things about Everett himself. 118 This
thirty-six year old man was described by the probation officer as very
“nervous, highly emotional...[and] talkative during the interview". He
was a Roman Catholic who quoted the Bible at great length and believed
in the power of prayer. In his life patterns he had been holding forth
against rather perilous odds for a very long time. His mother had died
when he was thirteen, he had not seen his father since he was eleven,
and he had made his living as an itinerant cook and gardener, moving
back and forth between Florida and Michigan for a number of years.

According to the judge’s statement, Everett "attempted to place the
enticement at [the girl’s] door, but admitted frankly...that he, partly
at least, consummated the act and commented at length, religiously and
otherwise, upon how low a man must be to do this sort of thing." The
Jjudge expressed his concern that "some might feel that a more severe
sentence” should be given in this case, "in view of the racial
situation®. Everett was black and his victim was white, a twelve-year
old girl of "low mentality", who did not "appear to know too much about
what went on...'.‘ Satisfied that the offense had been committed

"insofar as the statute contemplates,"” and "taking all the circumstances
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into consideration," wrote the judge, a sentence of ten to fifteen years
in prison was, in his mind, "about right." 120 Thus, in spite of this
defendant’s ingratiating expressions of humility and apparent remorse,
he met with little sympathy from this judge. The crime that the statute
“contemplated” had been met over time with widely varying measures of
retribution; in this case, as in others, the level of retribution was
readily contingent upon matters extraneous to the offense--the "racial
situation,” for instance.

With the exception of Wille Everett, the other four defendants
receiving severe sentences had at least one thing in common: all had a
history of previous offenses, sexual or otherwise. Further, there was
evidence in each of these cases that the victim either had not consented
or was so0 young at the start of a long-term sexual involvement that she
was readily taken to be an unwilling participant, in spite of already
being an acquaintance with the accused. Beyond these factors, each of
the offenders was characterized by some deviant personal trait or
behavior pattern that made him seem more reprehensible than the other
acquaintance offenders.

To conclude this analysis of acquaintance statutory rape, if
outcome variability can be used as a measure of the court’s way of
defining this offense, then surely we are able to see that acquaintance
statutory rape was a crime that carried very different meanings in the
minds of courtroom agents. Most of the time, there were reasons for
doubting the fact of the offense, if not its seriousness. These reasons

usually had something to do with attributions of bad character,
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complicity, or consent directed toward the victim. It may be she
smoked, was perceived to be running around with men generally, went out
of her mind, or was thought to have filed the charge out of ulterior
motives.,

In rare instances, the fact of the offense was not doubted and its
seriousness was not questioned. The reasons for that were always tied
to some perceived socially unacceptable character problem with the
defendant. Beyond that, the willingness of the court to take these
offenses more seriously appears to have been a time-bound response. The
frequency with which lengthy prison terms were awarded between 1927 and
1942 was not apparent during any other time for offenses of this
category. It seems the indulgence with which the court had met
acquaintance statutory rape offenders in the past was, during this
period, held in reserve. From 1942 on, however, the earlier pattern
resumed, with a slight alteration. In these last eight years of the
sample, it may be seen that as more defendents were convicted, more
routinely than ever before, they were sentenced to periods of probation
or very short prison terms.

A final conclusion must be that, in general, statutory rape with
acquaintances was taken more seriously during a time in which severely
depressed economic conditions prevailed. In this period, the impetus to
treat convicted offenders with grave condemnation was stronger than it
was at any other time. By contrast, the general pattern of very light
sentencing during this country’s involvement in World War 11, evidenced

by a high percentage of probation and short-term prison sentences, and
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by the number of releases from probation to serve in the army, indicates
a greater willingness to excuse the sexual transgressions of these
offenders. Such a pattern of legal indulgence may perhaps be viewed as
coming out of a larger milieu of social forbearance conceded young men
nationally at this time. The practice of releasing prisoners from
probation to allow them to serve in the army should not be seen,
however, as simply granting them a pass to freedom. That option was
sanctioned, according to one local contemporary, a law officer in this
county in the 1940s, as a rehabilitative measure. "You can have a
choice,” so it was put to certain offenders. “You can sit in prison or
you can go into the army and make a man of yoursolf.'.121 It seems the
more popular choice was the latter alternative.

At this point, it may be seen that courtroom treatments of
statutory rape were constructed on the basis of very distinct
definitions of that crime. These meanings were rooted in assumptions
about unlawful sexual intercourse taking place between two persons who
knew each other, constrained in part by a reform appeal that bound the
court to fulfill an injunction to save wayward adolescent girls. The
degree to which courtroom perceptions of the victim’s consent
ameliorated its punitive response toward the defendant in relationship
and acquaintance cases becomes even more pronounced when compared with
the stranger assailant cases of statutory rape. In a brief look at the
treatment of defendants who were acknowledged not to have been
acquainted with the victim prior to the offense, we are able to see just

how crucially this circumstance affected outcomes.
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4. Statutory Rape Involving a Stranger

As was dramatically shown earlier, the total number of identifiable
stranger assaults in the sample, across all four charges, was only
fifty, twenty-seven of which ended in conviction. The striking thing
about this statistic, as was pointed out, is the very small number of
stranger assaults brought into this court. The number of stranger
assailants charged with statutory rape was only ten, which comprises
only 3.03 percent of the total of statutory rape cases. When we
consider that 9.2 percent of the total sample of cases can be identified
to have been perpetrated by strangers, then we can realize the
disproportionately small number of stranger assailants brought to trial
in the statutory rape category. This statistic may say two things.
First, it coincides with the earlier finding that stranger assaults were
tried infrequently, due primarily to practical enforcement
difficulties that, in statutory rape cases, were exacerbated by
identification problems with very young victims. As will be seen here,
the majority of apprehended strangers were witnessed by a third party.
Second, it points, by way of contrast, to the greater practical emphasis
on using the statutory rape law to discourage young men from engaging
the adolescent girls they usually knew in premature sexual activity.

0f the eight known cases of statutory rape involving a stranger

assailant, four were nolle prossed and four resulted in conviction. The

characteristic that most immediately distinguishes the courtroom

treatment of stranger assailants of underage females is the severe
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sentencing given to those found guilty. The average minimum sentence,
counting life terms as thirty years, was 21.0 years, an astoundingly
longer period of time than either the average minimum term of 3.34
years for acquaintance cases or the 1.44 years for relationship cases.
[See Table 21. Average Minimum Prison Terms for Statutory Rape
Convictions.] It seems the blameworthiness of convicted statutory rape
stranger assailants was perceived by courtroom agents, in reponse to
assumptions operating to define such blameworthiness, to be of much
greater magnitude than that accorded convicted acquaintance assailants.

The first attribution of high blameworthiness to stranger
assailants may be credited to the assumption that with strangers, there
was little likelihood of prior consent. In spite of the fact that
consent was not material to the offense, the courtroom discourse, as we
have seen, proved otherwise. The second attribution of blame could be
attributed to a witness to the offense. As was the case with stranger
assailants in cases of attempted rape, statutory rape convictions in
which the offense was prepetrated by a stranger were linked to the
presence of a third-party witness, who made possible the apprehension
of the offender and the proof of the offense to the jury. The
following cases illustrate these points.

In the 1926 case against Charles Kregear, there was no examination
transcript because he pleaded guilty. 122 But an article in the State
Joyrnal told enough of the brutal details of the crime to confirm that
Kregear was very likely a stranger to his victim. The article read:

The attack took place Monday. Kregear was said to have picked the
girl up in his auto as she was on her way home from school. Taking
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her to a secluded spot, he attacked her, choking her and stuffing
a 9ag in her mouth, as well as threatening to Kill her if she
screamed, according to the girl’s story to officers. 123
The article reported that Kregear had been apprehended by a deputy
sheriff "who traced him through the last three figures of the license
number of his automobile, which were ’888°", The child, ten-year old
Beulah, had remembered the license number and was able to describe some
things about the man. A clue to the outrage of the court over this
offense may be found in the fact that the complaint, warrant, arrest,
apprehension, trial, and sentencing all took place in one day. By the
afternoon of November 4, Kregear was sentenced to spend the rest of his
life at the State Prison in Marquette. A further measure of the court’s
condemnation of Kregear is seen in a 1940 denial of his request for
Executive Clemency. Indeed, Charles Kregear was not paroled until
October, 1933, twenty-nine years after his trial. 124
Clearly, in this case, the definition of statutory rape embodied
very nearly the worst possibilities this crime would allow. There was
simply no question here: the court could only perceive this attack as
vicious and worthy of the most severe punishment permitted by law. It
is an example of how the court probably reflected popular conceptions of
the most necessary use of the statute. At this extreme, however, such
conceptions rested more on a notion of forcible rape than statutory
rape, and the punishment demonstrates how significant the element of
force was in the adjudication of statutory rape law.
At about 5:00 a.m. on August 24, 1934, a farm family from nearby

Williamston was delivering vegetables to the city farm market in
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Lansing; thirteen-year old Phyliss was driving the truck. 125 A man who
presented himself as a police officer drove up and signaled for the
family to stop. After learning that Phyliss did not have a driver’s
license, he explained that she would have to come with him. Before her
parents could collect themselves enough to object, Norman Hall had
driven off with Phyliss at a speed faster than her parents could
follow. Her mother testified:
Well, we always 100k on officers as upholding the law and 1
don‘t Know--1 can never, to my dying day, see why 1 ever let
the child out of my hands, but 1 did-- 1 says "Hadn’t 1 better
go?" and this man says, "No, it won’t be necessary." And before
1 could calm myself he had slammed the door and on he went.
We knew right away there was something--we knew it, but she
slipped right through our fingers...and that’s all of my
story. He took her. 124
Eventually, Hall stopped the car, pulled Phyliss out, and forced
her into a barn where he raped her. He then drove her up to the
Lansing/Williamston Road and told her to get out, whereupon she walked
to Lansing, arriving there about 9:00 a.m. Norman Hall was tried in
Ingham County Circuit Court, found guilty of statutory rape, and was
sentenced to life imprisonment at Marquette, a facility in Michigan’s
Upper Peninsula reserved customarily for hard core offenders. 127
In examination, Phyliss confirmed that, yes, she had pleaded with
Hall to let her go; ves, she had seen his "privates"; and yves, he had
inserted his "privates” into hers. This testimony was not challenged,
nor was her character questioned in any way. There was no need to
employ whatever assumptions prevailed in 1934 about the character of

underage females who consented to sexual activity. The fact of her

forced Kidnapping, taking place as it did under the confused and
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gullible eyes of her parents, was proof of lack of consent. Moreover,
she was a thirteen-year old girl who was seen to have been helping her
parents make a livelihood on the farm; such a girl was likely to be
viewed as responsible and thus believable.

These facts contributed no doubt to the jury’s verdict. Additional
facts may have contributed to the severity of the sentence. First, Hall
had impersonated a police officer, which was a felony offense. Second
the judge’s statement indicates the respondent had "previously been
convicted of minor offenses, including assault and battery on his
wife...and for driving away an automobile without authority.” He stated
that the current offense had been "revolting in its details" and that he
was "impressed that the respondent deserved the maximum penalty." Thus,
while the felony of impersonating a police officer and the "minor"
offense of wife-beating, together with stealing a car, were not legally
integral to the offense of statutory rape, they likely helped convince
the judge to put Hall away for life.

In 1942, twenty-one year old Alfred Sessions noticed three young
teen-age girls walking home from a carnival; he stopped his car, got
out, walked over to the girls, and forced them to walk into a nearby
field. 128 Threatening them with a small hand gun, he demanded they
take off their pants. He then proceeded to rape one girl after the
other, then going back to rape the first again, remarking that she was
the best. Finally, prompted by his stated intent to take them away with
him in his car, one of the girls jumped up and ran to the street, where

she stopped a passing motorist. The driver who stopped pursued the
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girls’ attacker, caught him, and took him into police custody.

As with other stranger-assailant cases in which a witness
interrupted the attack and was able to identify or apprehend the
offender, there was no need to question the fact of the attack or the
victim’s consent. Instead of structuring his inquiry along those lines,
then, this defense attorney sought to mitigate the defendant’s guilt.
Did the girls talk toogether and decide what to report in court? Had
they seen his penis? How did they Know he had put his penis inside?
How long did it hurt? When did it stop hurting? Had he acted as though
he had been drinking? These questions appear to have emerged out of a
suspicion that the young girls had designed an exaggerated account of
the story the details of which they could each substantiate in court.
Such a suspicion would have been founded on two assumptions: (1) that
young girls are capable of imagining such things; and (2) that young
girls are capable of being that devious. As to whether or not they had
seen his penis and felt it penetrate them, the law stipulated that only
penile penetration constitued rape; the assumption would have been that
these young girls may not have known the difference between his penis
and his fingers. The questions as to how long it hurt likely playved to
doubts about whether or not they had in fact been raped and victimized.
14 the act had not hurt, then the perception would have been that they
may not really have been raped and certainly not victimized. The
questions about the defendant’s having been drinking was aimed at
discrediting his intent to rape, an element essential to establishing

Quilt,
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The defendant, for his part, claimed he had been habitually under
the influence of liquor during the past year and must have been so
intoxicated, he could not remember the incident. The jury was not
swayed. Sessions was convicted of the charge of statutory rape against
one of the girls and sentenced to twelve to twenty-four years at the
State Prison in Jackson. 129 The charges brought by the other two girls
were ngolle prossed, apparently because there was some question as to
whether he had sufficiently penetrated them to call it rape. It may
have been the court’s belief, too, that one lengthy sentence would
adequately punish Sessions for his triple offense.

Thus, taking these cases as examples of statutory rape perpetrated
by a person fully unacquainted with the victim, we can understand what
it was about these situations that merited such a particularly strong
legal response. With stranger-assailant cases, the emphasis on the
victim’s character--so integral to the defense of the accused in
acquaintance cases--was simply not an issue for consideration. There
can be no doubt that convicted stranger-assailants were the subjects of
far greater legal censure, usually because their assault was assumed to
have been forced, but also because there was often a witness to
corroborate the claim of the victim.

One particularly compelling case from 1932 provides an idea of what
happened in a stranger case in which there was no witness. There were
two victims in this story, both seven-year old girls, who had
encountered sixty-four year old Fred King in an abandoned house. They

had gone inside to get some loose plaster to use for a hopscotch chalk.
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King had gone inside to urinate. 130 Lois, the only victim who was
willing to talk on the stand, testified that King had made them take
off their panties and then, as she put it, "he stuck his pee into
ours." She had not told her mother about it at first because she was
scared. King had warned them both, "If you tell your mother, you will
see what happens.” 131

The key piece of evidence in this case was the fact that both girls
had developed very serious gonorrheal infections simulataneously. A
local doctor examined Lois first and then referred her to a specialist
in Ann Arbor. The local doctor testified:

@. You made then a complete examination of the youngster’s
privates?

A. 1 did.

Q. And did you find evidence of fairly recent penetration?

A. No, there was no penetration but there was very marked
inflamation around the introitus.

Q. Sufficient discharge to destroy any evidence of recent
penetration there of the parts?

A. Well, I don’t believe-- 1 don’t think upon examination there
was--- it was so tender and so painful, the girl screamed
when an effort was made to examine the fore part in order
to sufficiently see whether there had been any penetration
of the organ.

Q. Let me ask you this. If a grown man had inserted his penis
or any part of it, into the vaginal opening of this little
child, might that have caused the inflamation and soreness
that you found there...?

A. Why, I hardly believe so...

Q. In other words, penetration alone, without some auxiliary
factor, would not have been sufficient to cause the condition
you found there?

A. It would not, 132

Subsequent cross-examination of the specialist from Ann Arbor was
aimed at discrediting the fact of infection as proof of the offense.

Q. Doctor, what are some of the various ways in which a child
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can contract gonorrhea?

A. A child of this age? They can contract this infection from
toilet seats, both types, towels, clothing, beds, any utensil
that is commonly used by other people so infected, or, from
physical contact.

@. Would a bruise of any Kind...make the patient more readily
susceptible of the disease?

A. Well, at least, theoretically, it would, and all little girls
are remarkably susceptible... If they used a toilet seat
where it was 1it up they would be infected.

Q. It does not necessarily follow...that this gonorrheal
infection must have been acquired from the source of which she
complained--that is, it may have been acquired in any number
of different ways?

A. Would you like a statistical answer on that?

Q. Yes.

A. In 146 cases of my service at Ann Arbor--1 had charge of this
ward--only two of them were contracted from rape--recognizing
that any intercourse with a child was rape--there were only
two, --it is a very easy way to contract the disease, and most
of them--

Q. But it is far from being the only way.

A. Yes. 133

No one had seen the offense take place and, in the face of such an
adept medical re-construction of this distressing sign of abuse, the
prosecutor chose not to take this case before a jury. Thus did medical
testimony serve to exonerate the defendant, Fred King. And two
seven-year old girls lived with the memory of this sexual encounter and
the scourge of gonorrhea, with no anti-bacterial cure yet in sight in
1932.

In effect, the combined facts of the victims’ very young age and
the absence of a third-party witness served to allow the defense to
undermine their story, making it seem inconceivable that they would be
telling the truth. This case, then, further corroborates the theory
developed earlier in the discussion of attempted rape cases, that

stranger rapes end up in court because of a witness and exhibit a high
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conviction rate when they do, also because of the witness. This case
also reiterates the 1901 position of the Michigan Supreme Court when it
determined that the testimony of very young children was not "competent®
in a trial for rape. 134 Thirty-one years later, not much had changed

in that regard.

Conclusion

-This chapter opened with a discussion of the background and impetus
for raising the age of consent in the 1880s and 1890s. LooKing at the
work of the social purity reformers, it becomes clear that this
legislative move was a response to a social urge to péotect young girls
from early sexual involvements, seen as an act leading toward
prostitution. The medical discovery in the mid-1890s that venereal
disease was the long-term cause of so many serious health problems may
very well have provided the motivation and social support for the court
to prosecute men for indulging in sexual intercourse with girls under
the consenting age. The fact that cases of this type do not show up in
significant numbers until after that discovery sustains this conclusion.

In practice, the adjudication of rape cases under this statute
exhibited a great range of response from the court, which was generally
predicated on the prior relationship of the accused to the victim. This
study categorized these relationships according to the three most
readily apparent types: ongoing mutual relationships, casual
acquaintances, or complete strangers. By looking at cases that

exemplified each of these relationship types, it was possible to see
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that the court approached these types of cases very differently, seeming
to apply a separate set of assumptions to the situations in each group.
For example, taking Lilah Jackson’s complaint against Ernest Carr to
court required a rationale based on the reform mandate to prevent men
from engaging willing young females in sexual intercourse. The same
rationale was necessary with the complaints of Helen, Nellie, Letha,
Minnie, Geraldine, and Eleanora.

A different rationale prevailed, however, when defendants and
victims were casual acquaintances who were not perceived to have been in
an ongoing relationship with each other. The most obvious aspect of the
court’s response to these cases, as opposed to the others, was its
insistence on questioning the claimed resistence of the victim. This
approach reflected the reasoning used in forcible rape law and subjected
the adjudicative process to a deliberate appraisal of matters
inconsequential to statutory rape law, such as the victim’s consent and
perceptions of her character. Thus, Edith’s perceived insufficient
resistance to Clarence Rocha’s sexual assault may have contributed to
his receiving a very light penalty of one year in the county jail, and
the perceived strenuous resistance of Lorraine to Vonda Bellah’s
forcing her to have sex may have contributed to his receiving a moderate
sentence of three and a half to ten years in a state prison. The
category characterized by assailants who were strangers to their victims
operated on the forcible rape rationale also; since the nature of the
offense was that it was often both aggravated and witnessed by a third

party, the element of force was taken for granted. For example,
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Beulah’s victimization at the hands of Charles Kregear resulted in a
life-term prison sentence for him; Phyliss’ abduction and rape, the
former act witnessed by her parents, led to a life-term prison sentence
as well for Norman Hall.

A measure of how the court, and society, viewed convicted offenders
in the context of each of these categories may be seen in the outcomes
of the cases. The court gave a lot of attention, after 1897, to cases
in which the accused and victim had been in an ongoing relationship that
included what the court perceived to be mutual sexual intercourse. This
fact, together with the conviction rate of 7.9 percent among these
cases, suggests the court demonstrated a concern for enforcing the
statutory rape law in the manner advocated by the reformers.
Accordingly, the court took it for granted that the victim had consented
and was willing to hold the male partner responsible for perpetrating
the act. Sentences, however, indicate the court was reluctant to punish
men very severely for engaging in unlawful sexual activity of this
kind. Average minimum prison terms, counting probations as zero and
life terms as thirty, were .95 years for the period from 1897 to 1910,
«416 years for the period of 1911 to 1920, .924 years for 1921 to 1930,
4.4 years for 1931-1940, and .81 years for 1941 to 1950. These averages
are markedly lower than the averages for acquaintance or stranger cases,
as will be seen in the discussion that follows. One point that must be
noted in particular is the increase in the 1930s to a sentence average
that was four times higher than the average for any other decade before

or after it. This would indicate a sentiment existed during that time
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to support heavier sentencing in cases such as these.

When the accused and victim were casual acquaintances prior to the
assault, the court was more concerned with scrutinizing the fact of the
offense, the victim’s motive for filing the charge, and the extent to
which the victim had consented, all of which were moot concerns in the
cases in which the victim acknowledged her willing participation in the
act. The 78.7 percent of acquaintance defendants who were convicted
suggests the court was even more sympathetic to enforcing the law here
than it was with cases involving ongoing relationships. Further, the
higher average minimum sentences in acquaintance cases is another
indication that the court regarded these offenses more seriously. In
the period from 1897 to 1910, there was only one sentence for probation,
but when prison terms started, the average minimum was 1.5 years for the
period of 1911 to 1920, 2.8 years for 1920 to 1930, 46.44 years from 1931
to 1940, and 2.43 years from 1941 to 1950. These averages are
considerably higher than those in relationship cases, and suggest
the court’s condemnation was greater when there was more reason to
believe the victim had not consented. Also, the noted increase in the
sentence minimum in the 1930s, over two times what it was in the decades
before and after, attests to the fact that during this time, the
condemnation of men found guilty in these cases, as in the others, was
much harsher than it was at any other time.

For the cases in which the perpetrator was a stranger to the
victim, the conviction rate was S50 percent, a figure much lower than in

the other cases. This statistic should be qualified by acknowledging
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that one polle prosequi was due to the defendant’s suicide, and two
others were due to the conviction of an offender in one count of a
triple offense. The average minimum sentence of 21.9 years, reflective
of two life terms and two terms of twelve to twenty years, is a truer
indicator of the court’s extraordinary denunciation of convicted
stranger offenders. Reiterating the pattern of severity relative to
time, it is seen here too that the average minimum sentence increased in
the 1930s: from 21.0 years in the 1920s, to 30 years in the 1930s, and
dropping to 12 years in the 1940s. Though any generalization drawn from
these few cases should be qualified because of the small sample size, it
is clear that the court maintained a more severe posture toward stranger
offenses in the 1930s than before or after.

The significant conclusion relative to patterns in sentence
severity must be that stranger offenders received the strongest
penalties because their crimes were witnessed and because their
perpetration of the crime was perceived to be absolutely without the
victim’s consent. The moderate penalties given to acquaintance
offenders, in contrast to the very mild penalties given to relationship
offenders, were in evidence because any sign that the victim did not
consent led to greater attributions of blame toward the defendant. The
only basis for adjudicating relationship cases--to save adolescent girils
from promiscuity and possible prostitution--never had more than nominal
support. So, in spite of the reformers’ rationale, the lingering
societal notion of needing to preserve the male prerogative to have

sexual intercourse at will and maintain the double standard was not
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fundamentally challenged. As for rape itself, the more popular
conception held that this was a crime perpetrated with brutal force, and
as such, did not happen very often. Statutory rape, defined as the law
to protect girls from early adolescent sexual intercourse regardless of
their consent, tempered any emphasis on the criminal wrongdoing of the
male with a concomitant focus on the delinquency of the female. In
practice, the long-term effect of the court’s stratified response to
statutory rape was to institute a legal mechanism to control female
promiscuity and, on!y occasionally, to punish men for forcible rape, a
crime that could always have been adjudicated under the old law anyway.
What cannot be missed, finally, is the unmistakabio finding that

the court’s attitudes toward female promiscuity and male incontinence
varied perceptibly over time, as evidenced in the dramatic change in
distribution of these three types of cases throughout the 1920s, 1930s,
and 1940s. The most compelling statistic is seen in the concentration
of relationship cases in the 1920s, a feature that was not duplicated
among acquaintance and stranger cases for that period. It may be that,
with the increased independence and exposure in the public sphere that
women were experiencing in that time, this court’s greater emphasis on
relationship cases represented a reactionary sentiment that attempted to
restore the pure-woman standard to public life.

What happened in the 1930s serves to demonstrate a break with that
reactionary move. Indeed, the substantial drop in relationship cases,
from twenty-seven in the 1920s to thirteen in the 1930s, and the

accompanying jump in sentence severity for this period, from an average
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sentence minimum of .724 years in the 1920s to 4.4 years in the 1930s,
indicate a mood characterized by 1ess concern with controlling female
promiscuity and more willingness to severely punish male sexual
incontinence. The 19408 agenda, evidenced in a 40 percent increase in
relationship cases and a 300 percent increase in acquaintance cases,
combined with greatly moderated sentence severity in both categories,
seems to have been one of greater attention to statutory rape generally
but also one of more indulgence toward the offenders. Thus, given
what we know about the cases that received more severe sentences, it is
not inconcieveable to make a connection between these patterns and the
changing tenor of those times. It may, indeed, be surmised that in
periods of prosperity, such as the 1920s and 1940s, there was much more
emphasis on controlling sexual promiscuity; on the other hand, in the
economically depressed period of the 1930s, the emphasis temporarily
shifted to protecting females from forced sexual offenses. This marked
shift away from the amount of time and resources devoted to cases with
consenting females may simply have been a measure of the degree to which
legal staffs and funding was in short supply during the Depression.

1f there is one sure thing this analysis has shown, it is that the
statutory rape law was never as simply defined in practice as the
wording of it might suggest. It is just not accurate to assume that
this law was designed to protect young girls from unwanted sexual
attack. As pointed out earlier, the old law was fully capable of doing
that. The consent provision in statutory rape law was aimed at

protecting girls who might be put into a position of having to choose
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not to have sexual intercourse. This law sought to protect them from
having to make that choice. In theory, the law institutionalized
paternalistically what came out of a protective social ideology. In
practice, however, the process of protecting girls from their choosing
to have intercourse often had the effect of preventing them from
makKing such a choice.

This is the dilemma Frances Olsen describes in the conflict between
freedom and security--"the central problem of the sexuality debate is
that women are oppressed by moralistic controls society places on
women’s sexual expression, yet women are oppressed by violence and
sexual aggression that society allows in the name of sexual
freedom." 135 Olsen’s analysis contends that the protections afforded
young women under the statutory rape law present an example of the
advantages and disadvantages of a "rights" basis for law--while women
rightly object "when their vulnerability is used to deny them
opportunities,” if the law did not exist, such "freedom from state
oppression might mean domination by private individuals.," 1346

In the end, the great preponderance of cases that focused on girls
who chose to have sexual intercourse decidedly affected the way the
court defined statutory rape. It is probable that such a long-term
preoccupation with mutual consent cases contributed to a perception that
trivialized rape complaints generally and further infused public
consciousness with the notion that girls really wanted to be raped after

all.



IV: SEX CRIMES AGAINST CHILDREN: INCEST AND INDECENT LI1BERTIES

The respondent has been tried before the jury on a charge
of statutory rape, as set out in the information, and has
been convicted. The complaining witness was at the time of
the commission of the offense eleven years of age, and was
the step-daughter of respondent. According to her testimony
in open court, which testimony the jury obviously believed,
respondent had relations with the girl on a number of
occasions. The testimony of a physician who had examined the
prosecutrix tended to corroborate her claim that the relation
had continued over some period of time. A complaint to the
officers was first made by respondent’s wife, the mother of
the girl.

Judge’s statement to prison authorities (1944) 1

Introduction

Before the current understanding of the scope and seriousness of
female child sexual abuse, the criminal justice system processed what is
now suspected to have been very few sex crimes against children relative
to actual incidence. Indeed, it was really not until the early 1970s
that there was any conscious realization of the problems inherent in
adjudicating this crime--problems that had contributed to severe
under-reporting by victims, mishandling by law-enforcement and judicial
agents, and pervasive misunderstanding of the antecedents and dynamics
of child sexual abuse and rape. 2

Several recent studies have documented the incidence of incest and
other childhood sexual encounters with the use of adult retrospective

accounts. These studies reiterate again and again the finding that
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higher than expected numbers of women have had sexual encounters in
their childhood with an adult male. Further, of those who subsequently
recounted such experiences, the percentage who had reported it to the
authorities was alarmingly low. 3 As Kee MacFarlane has stated so
succinctly, "The reported incidence of sexual abuse is appropriately
referred to as the "tip of the iceberg." 4 Thus, it is highly probable
that the Ingham County cases of incest and child molestation that come
to the attention of the authorities can only be representative and are
not even close to being an indication of incidence in the county
generally.

The following analyses of the sex crimes against female children
that came into the Ingham Court are comprised of two types of cases--
incestuous rape, which will be discussed first, and indecent liberties,
which will follow. As will be seen, the difficulties present in these
cases overlap to the extent that the credibility of the child witness is
the element key to successful prosecution. Lucy Berliner reflects on
this crucial matter:

The nature of the adversary system means that the credibility
of the victim witness will be challenged at every point by the
opposing counsel. There are legal requirements for competency,
which must be met when the victim is a child... In a systen
which limits and structures the type and amount of information
presented in court, these cases are extrmemly difficult to
prove. 3

Thus the degree to which a child’s testimony is perceived by a
prosecutor and/or jury to be accurate and believable is the hinge on

which hangs the judgement and disposition of these cases. This analysis

attempts to see just how this court responded to the testimonies of



237

these children and pubescent teenagers. From a historical point of
view, how the court’s definition changed and reflected cul tural
conditions in the period from 1830 to 1930 yields insights into current
legal responses to sex crimes against children as they reflect the

cultural context within which they now occur.

l1: Incestuous Rape: The Sex Crimes of the Fathers

1. Incidence and the Law

In what is probably the most accessible history of child abuse in
the United States, Linda Gordon reveals the sordid and poignant incest
accounts found in the files of the Massachusetts Society for the
Prevention of Cruelty to Children from 1880 to 1940. 6 Her analysis of
these records provides a thought-provoking perspective on this
intra-familial form of rape. Describing incest as that "most heinous of
transgressions,” she also acknowledges its "ordinariness" as an abuse
that occurs with some regularity in the families of rather
unextraordinary people. 7 Present research corroborates this view.
In a study of the sexual victimization of adolescents, Ann Wolbert
Burgess notes that incest occurs far more often than people once
thought, and Judith Herman reports that while exact percentages vary
with different sample groups, incest is reported in interviews with
women to have been experienced much more commonly than was previously
expected. 8 Specifically, Herman cites the studies done by Alfred
Kinsey and associates in the 1930s, remarking that "the results, largely

ignored at the time, indicated that female children are regularly
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subjected to sexual approaches by adult males who are part of their
intimate social world." 9 Comparing Kinsey’s sample of white, urban,
college-educated women with Diana Russell’s 1983 study of 900 randomly
selected women, she surmises that Kinsey’s results are underrepre-
sentative of the population generally. Indeed, only 1.0 percent of the
women in Kinsey’s sample but 4.6 percent of the women in Russell’s
sample reported experiences of incest as children. 10

This study of the incest cases tried in court will not therefore
attempt to estimate the prevalence of incest in Ingham County: the
findings of others provide a sense of the pervasive incidence of this
crime. Furthermore, in her 1983 survey, Russell discovered that only
2.0 percent of the women who gave a history of sexual abuse by a family
member indicated that the incidents had been reported to the police. 11
Using that as a basis for generalization, it is a likely conclusion that
the fifty-three incest cases tried in the Ingham County Circuit Court
between 1830 and 1950 amount to only a fraction of the actual incidence
of that crime in the county.

The reasons for such gross under-reporting have been well-
documented, beginning with the fact that children and adolescents are
extremely reluctant to report sexual abuse to the non-offending parent
or to another significant adult. 12 First, they may anticipate that
their claim will not be believed, or they may fear immediate retribution
by the offending parent. 13 Also, they may fear the larger consequences
to the family, which may have been hinted at by the offending parent:

“your mother will have a nervous breakdown,®” "I‘11 be put in jail,"* or
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*You’ll be sent away." 14 Even when the secret comes out, mothers, who
are almost never the offending parent, are extremely reluctant to report
the crime to the authorities. 15 They must consider‘the embarrassment
to the family and the possible loss of their husbands if they are
prosecuted and convicted. 16 There is also the very real prospect of
the daughter‘s removal from the family and the husband’s retaliation
against the remaining family members to consider. 17 Herman sums up
well the dilemma for mothers in incestuous families:

Economically dependent, socially isolated, battered, ill, or

encumbered with the care of many small children, mothers in

incestuous families are generally not in a position to consider

independent survival, and must therefore preserve their marriage

at all costs, even if the cost includes the conscious or

unconscious sacrifice of a daughter. 18

Thus, as a preface to the historical study of the Ingham County

incest cases, this brief discussion of incidence and underreporting
presents a view both of the constraints that prevailed to keep these
cases from coming to the attention of authorities earlier and the
personal and familial stresses that dramatically infused the courtroom
discourse. As will be seen, these victims were among the most reluctant
to give testimony and to become emotional under the strain of responding
to zealous defense attorneys. Exhibiting feelings of fear, shame, and
guilt, these witnesses acted out the very reactions others have seen
occur with incest victims today. As courtroom testimonies, the stories
they told are a familiar complement to the incest scenarios described in

accounts gained previously only from the "clinical reports of families

in which incest was detected, and retrospective accounts given by
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daughters in later life." 19

This study seeks primarily to focus on the court’s response to the
crime of incestuous rape, but the nature of the case study makes
reflection on the incestuous relationships themselves nearly
unavoidable. Incest itself, then, will become a necessary part of the
effort to understand the treatment of it by the court. What will first
be seen, as Gordon’s research suggests, is that the features that
characterize incest have not changed much over time. 20 Indeed, these
cases reveal a consistency of circumstance that tell as much about
incestous behavior patterns as they do about what attracted the
attention of the court. Case after case unveiled tales of fathers’
wretched sexual violation of their daughters’ bodies, of daughters’
troubled naivete and reluctant submission; testimonies tellingly
betrayed these children’s mixed emotions of anger, guilt, and affection;
and case after case reiterated the characteristic condition of daughters
who were powerless by virtue of sex, age, and economic and emotional
dependency to alter the arrangement. The distorted sexual assumptions
and expectations that were acted out in the behavior patterns of these
incest offenders were indeed grievous and were generally responded to as
such by the court. It will necessarily be a part of this analysis,
then, to 1ook at the factors that were common to the incest
relationships, and to see these factors in terms of how they affected
the response of the court to the crime of incestuous rape. In ways that
will soon become apparent, these victims received more courtroom

sympathy than most other sexual assault victims in the sample.
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It is necessary to emphasize that there was no law that
specifically and exclusively applied to incest. It was considered a
criminal action that came under the legal sanctions against rape or
statutory rape, depending on the age of the victim. This chapter will
look exclusively at the incest cases involving underage girls, as the
incest cases involving over-age daughters were already included in the
discussion of forcible rape cases. It will be remembered that for all
rape convictions the law stipulated imprisonment for an indeterminate
period of years, and that the court indicated the level of its
disapproval via a broad range in punitive severity. The penal response
to incest cases in this sample appears to be a decisive measure of the
court’s strong sentiment regarding incestuous rape.

0f all the sexual assault cases tried in the Ingham County Circuit
Court, incest was subject to the court’s most severe censure. In the
total of fifty-three incest cases in the sample, the conviction rate was
80.8 percent, a much higher conviction rate than that sustained for any
other charge. Moreover, the severity of sentencing was consistently
severe in that the prison term minimums for incest averaged from 12.35
years in the 1870s, to 11.5 years from 1900 to 1910, 10.9 years from
1911 to 1920, 11.8 years in the 1920s, 18.4 years in the 1930s, and 1.9
years in the 1940s. 21 Remembering that the prison term minimums
averaged 1.44 years for statutory rape in consensual relationships and
3.36 years for statutory rape with non-intimate acquaintances, it is
possible to see that incest received a level of punishment considerably

more harsh than either, but not as severe as the average minimum
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sentence of 21.0 years given to convicted offenders of stranger
statutory rape. [See Table 21. Average Minimum Prison Terms for
Statutory Rape Convictions.] In the realm of forced sex crimes against
children, this sentencing pattern may be an indication of greater
deference allowed for fathers’ intra-familial sexual infractions than
for what apparently was seen as the greater wrong of stranger-
perpetrated sexual assaults on children.

Such a conclusion would seem to violate what is generally regarded
as a fundamental cross-cultural consensus against incest. As a
universal societal taboo, incest is thus akin to cannibalism and
bestiality, an act that is abhorrent by its very nature. Herman writes,
"Breaches of the taboo are viewed not merely as crimes, but as
desecrations of the primordial law, establishing the place of human
beings in the natural and supernatural world." 22 Recent awareness of
incidence rates, however, gives reason to be skeptical of the universal
regard for incest as a sexual prohibition and to wonder about how it is
really defined by individuals within a society. Gordon questions
whether the incest taboo, seen anthropologically as rooted in the
ancient need to establish exogamy and the exchange of women, should not
more experientially be viewed as deriving from the need to nurture
children. 23 Such a redefinition recasts any perception of incest as
an abnormal sexual practice to a recognition of its effect as an
injurious criminal act upon one’s own children. Certainly in the last
twenty years, that awareness has become more widespread. What has

become ever clearer is the Knowledge that victims of incest suffer
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physical injury and psychological damage in degrees far beyond what was
ever imagined, and in the context of that definition, the taboo that
protects the sexual viability of children is grotesquely broken with the
act of incestuous rape.

What has also become clearer, with increased understanding of this
crime, is the predictive capacity of its attributes. Not surprisingly,
the circumstances that have been shown to characterize situations of
incest in present studies manifest themselves again and again in the
Ingham County court cases. The testimonies that were given with such
pain and reluctance in the course of this one hundred-year period show
that the attributes that characterized this crime and those it involved
did not change much over time. Further, the responses of the court to
these complaints expose which aspects of this crime the court found most
objectionable, and more fundamentally, what it was about the crime of
incest that the court found worthy of consideration. These reactions
form the basis for our understanding of how the court shaped its own

definition of this societal taboo.

2. Common Case Patterns and Characteristics
The one characteristic that seems to have prompted the legal
system’s attention was its insistence: the fact that the assaults took
place over an extended period of time. In 1906 Delbert Booker’s
thirteen-year old daughter testified he had been having intercourse with
her for several years; in 1909, Charles Frederickson and his two sons,
George and Michael, were convicted of having had intercourse with their

fifteen-year old daughter and sister Lucy for four years; in 1916,



244

Daniel Peirow was tried for having engaged his eighteen year old
daughter, Hazel, in intercourse for three years; in 1918, Frank Fuller
and his wife were tried for having raped and coumitt;d other sexual
abuses on their adopted fifteen-year old daughter since she was nine
years old; in 1919, testimony against Sam Reese revealed he had been
having sexual intercourse with his thirteen-year old step-daughter
intermittently during the year since his wife had left him; in 1928, Sam
Wise was convicted of having had sexual relations with his fourteen-year
old daughter beginning three years prior to the complaint; in 1931, Vern
Spinner was convicted of having sexual relations with his fourteen-year
old daughter for an unspecified period of time in which his attentions
had become more intense in the last few months; in a 1943 conviction,
the judge’s statement noted that Eimer Smith’s sexual activities with
his fourteen-year old daughter and fifteen-year old step-daughter had
been going on for several years; finally, in 1944, John Densmore’s
step-daughter testified that he had relations with her on a number
of occasions. 24

In Keeping with the observations of Gordon and others, the Ingham
County testimonies reveal the all-too-typical factor that allowed the
abuse to persist for indefinite periods of time. As expected, the
child’s reluctance to tell anyone about her father’s sexual involvement
with her, secured by virtue of her father’s threats to retaliate should
she reveal "the secret," insured its uninterrupted perpetuation. 25 In
predictable fashion, Delbert Booker (in 1904), threatened Irene that he

would send her to the Adrian School for [delinquent] Girls; William
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Atherton (in 1923) threatened Sarah that he would kill her if she told
anybody; Peter Schur (in 1930) warned Suzanne he would put her in reform
school if she told; Vern Spinner (in 1930), told his daughter Beulah
this was for her own good but warned her nonetheless that doing that
sort of thing with anyone else was "a state’s prison offense" for that
person, and that if she told anyone about doing it, she would be
disgraced; Fred Hogue’s (in 1941) step-daughter Audrey Kept her silence
because she feared he would harm her and her mother. 26 In her review
of previous studies on the incidence, causal factors and intervention
measures related to incest, Mary Hanemann Lystad’s conclusion that
daughters believed they had no choice but to submit is borne out
historically in the testimonies of these court victims. 27

As such threats attest, the abusers in these cases were universally
authoritarian, demonstrating an air of entitiement with regard to sexual
access to their daughters, stepdaughters, nieces, and younger sisters.
Gordon noted much this same feature in the fathers in the Boston incest
child abuse records. They were "often especially tyrannical,"
"expressed no contrition," and maintained an "attitude of
entitiement." 28 Similarly, in referring to more recent cases, Herman
describes a behavior pattern common among incestuous fathers: isolating
their families, keeping visitors away, and allowing the involved
daughter no peer relationships. 29 In the Ingham County cases,
Delbert Booker exemplified this demeanor. He insisted that Irene stay
in the house with him and not be out in the evenings with her friends.

In her testimony, Irene explained that she frequently went downtown to
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be with her friends because she didn‘t like to be alone with her father
while her stepmother was away. It was during those times that he would
always force her to have intercourse with him. 30 Similarly, fifteen-
year old Rose complained that her adoptive father, who had been

having sexual intercourse with her since she was nine years olg,
followed her around and did not want her out with other boys. Mr.
Fuller’s possessiveness was coupled with an expectation that
accommodated no objections: Rose reported that when Mr. Fuller wanted

to have sex with her, he would send Mrs. Fuller away and would become
angry if she refused to leave. 31 Vern Spinner exhibited a sel¢-
professed belief in the rightness of the sex acts he commited with his
fourteen-year old daughter, Beulah. Having persistently sought to pinch
her breasts and buttocks, or to see her breasts in the bathroom, he
eventually got her alone in the bedroom where he had intercourse with
her, telling her he was doing it to teach her what she should never do
with anyone else. 32 Paternal oppression is further seen in the case of
John Austin, whose "vicious temper®" (the judge’s words) drove his
unstoppable intentions toward his daughter. In this situation, he was
reported to have been in the act of raping his daughter, and when

the mother appeared and told him to get off the daughter, he called her
a son of a bitch and ordered her to get out of the room. 33 Finally,
this complex of tyranny, entitiement, and possessiveness are evidenced
in Fred Hogue’s infatuation with his stepdaughter and his insistence
that she marry him. Audrey consulted with her mother, and together they

decided she could marry him on the condition that he stop drinking. It
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is hard to imagine such paternal audacity and such maternal subjection.
Yet the desire of this father to marry his stepdaughter provided this
mother with a perceived form of leverage, by which she might get him to
stop drinking, a behavior that had conceivably been the source of
extreme domestic abuse. Perhaps too, she felt it was a way to deny him
his desire, since he was unlikely to comply with her conditions. Hogue
had up until then coerced Audrey into having sexual intercourse with him
many times; when she tried to avoid him by sleeping in the same bed with
her mother, he came in bed with her anyway and had sex with her while
her mother (his wife) lay beside them. There was no remorse here. On
the stand, Fred Hogue admitted to wanting to marry the prosecutrix, but
denied his guilt of the offense charged. 34

It has been observed of incest cases, both in the past and the
present, that the most consistent pattern in incest families is the
extreme domination of the family by the father, in what amounts to an
exaggerated and rigid conformity to traditional gender roles. 35 That
pattern certainly seems to have been in evidence throughout this sample
of incest cases. What Herman concludes about such a pattern is
applicable here as well. What this attitude of