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ABSTRACT

TOXIC SUBSTANCES AND FEDERAL WATER POLICY:
APPLICATION OF KINGDON'S MODEL OF AGENDA CHANGE TO
THE GREAT LAKES WATER QUALITY AGREEMENT OF 1972
By

Jon MacDonagh-Dumiler

The Great Lakes Water Quality Agreement of 1972 represented very
significant change in the federal government’'s agenda because it provided for
water pollution programs and measures for toxic substances discharged into the
Great Lakes where none previously existed. The agenda change was most
apparent in relation to federal water policies established under the Federal Water
Poliution Control Act of 1965 that established a national policy on water pollution
for the first time but gave the States primary responsibility for implementing
poliution control programs. In particular, the Great Lakes States did not have
effective water poliution policies for toxic substanceé, such as mercury or
pesticides.

This research used a structured, focused comparison method to test the
applicability of Kingdon's model to the Great Lakes case for toxic substances.
Kingdon's “policy process streams” model postulates a set of factors and an
agenda change process that determine how problems are perceived important

enough for government to do something about them; policy proposals are



perceived as viable and worth supporting; and, decisionmakers view support for
government action by important constituencies and government institutions.
Original archival records, published government documents and the open
literature were used to test the model.

The research found that, while Kingdon’'s model cannot be strictly applied
to all aspects of the Great Lakes Water Quality Agreement case it is useful for
understanding how policy issues move up in priority on the governmental
agenda. Thus, the essential factors required within each policy process stream;
the problems, politics and policies streams generally operated as Kingdon's
model indicated they should. The major exception was the operation of the
policies stream because participants from other process streams became
significantly involved in developing policy proposals. The model posits that the
three process streams operate independently. Thus, Kingdon's model, which is
predicated on an independence among the participants of the policy process
streams during the duration of the agenda change process, couid not be

successfully applied to any part of the process in this case study.
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CHAPTER 1. INTRODUCTION

Concemn for pollution in the Great Lakes was formalized in Article IV of the
Boundary Waters Treaty of 1909 when Canada and the United States agreed
that “boundary waters ... shall not be polluted on either side to the injury of health
or property on the other” (IJC 1998, pg.8). However, with economic growth in the
Great Lakes Basin came pollution from municipal and industrial wastes; in 1951
the Intemational Joint Commission recommended for the first time Water Quality
Objectives for Lake St. Clair, including the waters above and below the lake (lJC
1951, pp.13-22). The principal focus of these Objectives was on particular
categories of toxic pollutants, such as phenolic and cyanide wastes.

Only 19 years later Lake St. Clair was again found to be poliuted, this time
with mercury-containing wastes from chemical plants on both sides of the border
(Tumey 1970; UPI 1970). Improved pollution control programs were clearly
needed; thus, Canada and the United States agreed to negotiate an
intergovernmental agreement for water quality applicable to all of the Great
Lakes, not just to specific water bodies (State 1973).

Viewed from the framework of government policy and policymaking, the
Great Lakes Water Quality Agreement of 1972 was important because it
indicated that fundamental changes had occurred in the environmental agenda of
the United States government (State 1973). Changes in the government’s

agenda were reflected in two precedents established by the Agreement, one in



international environmental law and another in pollution control of toxic
substances.

As for the first aspect of agenda change, the U.S. government's interest
in negotiating an agreement indicated not only growing local and regional interest
in these environmental problems, but also emerging international attention, such
as the United Nations Conference on the Human Environment planned for 1972
(Bilder 1971, pg.471). Also, the Agreement was described by U.S. and Canadian
officials as the first environmental agreement between sovereign states with
shared boundary waters and was considered to be an intemational model for
similar agreements in the world (Smith 1971). In comparison to the dearth of
experience in international cooperation and environmental law prior to 1972, the
Agreement appeared to brake significant new ground (Bilder 1971, pg.472).

This research focused on the second aspect of change in the
government’'s agenda that involved toxic substances. The provisions of the
Agreement represented very significant change because they established
specific water pollution programs and measures for toxic substances discharged
into the Great Lakes where none previously existed. The States had not
provided these programs even though they held primary responsibility for water
poliution programs under the Federal Water Pollution Control Act of 1965 (33
U.S.C. 1151(b) ).

Moreover, subsequent amendments to the Agreement in 1978 and 1987
expanded the number of toxic substances and that indicated continuing interest

in this policy problem (United States 1978; United States 1988). Congress also



had taken a special interest in the problem of toxic substances in the Great
Lakes. In 1990, Congress passed the Great Lakes Critical Programs Act that
targeted these materials for special pollution control measures (United States
1991). Specifically, the Act required the Great Lakes States to adopt federal
water quality criteria for toxic substances in their water pollution programs; the
goal was to achieve uniform programs among the States (EPA 1995).

This continued interest among policymakers suggested that it would be
important to carefully investigate the policy process, such as what factors caused
the agenda to change or prevented it from doing so; what were the
characteristics of the participants involved in the process of changing the
government’'s agenda; or, what determined the importance of a particular toxic
substance problem on the government’s agenda? Also, it would be useful to
understand how these factors contributed to the process of change when an
important policy problem had been identified and proposals for alternative
government action were readily available.

The Great Lakes Water Quality Agreement provided a case of significant
agenda change. Most important, this case was chosen because the provisions
of the Agreement clearly revealed a change in federal water policy for toxic _
substances. The agenda change was most apparent in relation to federal water
policies established under the Federal Water Poliution Control Act of 1965.
Specifically, the toxic substances’ provisions in the 1972 Agreement indicated
they had a higher priority on the government’s agenda than those under the 1965

Act, such as for Hazardous Substances Control (33 U.S.C. 1162 (a) ).



The goal of this research was to better understand how the process of
agenda change operates for federal water policy concerned with toxic
substances. The methodological approach involved testing the applicability of
Kingdon's model of agenda change in the case of the Great Lakes Water Quality
Agreement (Kingdon 1995).

The “policy process streams” model by Kingdon postulates a set of factors
that advance a policy problem on the government’s agenda to the point where
decisionmakers are ready to take authoritative action (Kingdon 1995). These
factors determine how problems are perceived important enough for government
to do something about them; policy proposals are perceived as viable and worth
supporting; and, decisionmakers view support for government action by

important constituencies and government institutions.



CHAPTER 2. LITERATURE REVIEW

2.1. Kingdon's Model and Policy Theory

Many problems vie for attention on the government's agenda; some are
acted on while others are ignored. The Kingdon model posits three independent
processes — problems, politics and policies - to explain how and why policy
problems and their solutions rise to prominence on the government’s agenda
(Kingdon 1995, pp.18-20). In addition, when decisionmakers begin to give
serious attention to a problem, a policy window opens and that prepares the way
for an authoritative policy decision. This policy process model adopts a
conventional definition of public policy; it is simply “whatever governments
choose to do or not to do” (Dye 1998, pp.1-10). Moreover, the concept of a
policy process, as used in this research, includes all of the actions taken to
prepare government officials to make an authoritative policy decision. |

Understanding public policy processes requires analytical frameworks that
can produce testable hypotheses about the causes and consequences of public
policy and policy processes. Moreover, models of policymaking aim to generate
reliable scientific findings which are generally relevant to other govermment
agencies and policy contexts and hold true over repeated policy cycles. Policy
analysis focuses on one or more aspects of the following: (a) content of the
policy, (b) socioeconomic and political influences on policy content, (c) impact of
institutions and politics on policy processes, and (d) evaluation of the intended

and unintended consequences of the policy (Dye 1998, pp.13-38). The



discussion of various policy process frameworks below summarizes important
concepts from the political science literature.

2.1.A. Alternative Frameworks

Institutional Theory holds that policy making occurs primarily within
government institutions following “rules” which are the collection of routines,
procedures, roles, organizational forms and technologies developed to guide and
support political actions (Heidenheimer 1990; March 1989). A related model,
Systems Theory, posits that public policy is a response to environmental inputs
into the political system (Easton 1965). The system translates these inputs into
authoritative decisions through interrelated institutions.

Group Theory and Group Equilibrium look at policymaking beginning with
individual actors who are inside or outside of government and who share
interests in joining together with others to bring their demands to the government
(Truman 1951). The policy that emerges from this process represents a political
equilibrium among the various group interests (Dye 1998). A related framework
is Incrementalism that stresses continuation of previous policies; changes to
policy occur only through incremental modifications (Lindblom 1959).

Under the Elite Theory and Elite Preference model, policymaking reflects
primarily the preferences and values of elite decision makers who are relatively
homogeneous in these respects. Most ordinary citizens are apathetic and not
well informed about the issues so they have limited influence (Dye 1990b).
Rational Theory and Maximum Social Gain view a rational policy as achieving

the maximum social gain for all social, political, and economic values gained or



lost by the policy. Also, Game Theory focuses on competitive policymaking
choices that depend on what other policy actors choose (Dye 1992). “Minimax”
strategies optimize policy payoffs.

Public Choice Theory considers government policies a solution to certain
failures of the marketplace such as in providing public goods; e.g., goods and
services like national defense to which everyone must have access if any one
individual is allowed to have access (Buchanan 1962). Externalities are a type of
market failure which government policies address through regulations, penalties,
fines, etc. This model also recognizes the divergence between the “median
voter” and politicians who, along with bureaucrats, have vested interests in
policymaking processes. The latter group tends to contribute to “political failure”
by oversupplying public goods and services and overtaxing the public.
Government policies also fail by providing “quasi-public goods” which
preferentially benefit some sectors so that well-organized interest groups emerge
to press for expanding or at least continuing their benefits.

2.1.B. Kingdon’s Framework

In general, the policymaking process consists of: agenda setting for
decisionmaking; specifying altemative policy proposals; arriving at an
authoritative decision among the policy proposals identified; and, implementing
the policy decision (Kingdon 1995, pp.2-4). The Kingdon framework describes
the first two, agenda setting and specifying alternatives for action, as pre-
decision processes (Kingdon 1995, pp.196-201). An issue on the government’s

agenda advances to a higher priority status when a policy window opens. Policy



windows are described below and are simply an opportunity for government
action on an issue or initiative (Kingdon 1995, pp.166-195).

2.1.B.1. The Government’s Agenda

It is important to differentiate among several meanings of agenda. The
governmental agenda is characteristically broad and consists of the current set of
issues that policy entrepreneurs in the problems and politics streams are giving
serious attention to; these two streams are where and with whom agenda setting
occurs.

Moreover, at any given point in time there is a subset of this agenda, the
decision agenda, that has more visibility and activity and, therefore, a higher
status in the policy process. A policy issue moves up onto the decision agenda
when the components of all three process streams work together to couple the
policy issues and politics with the alternatives for action. Obviously,
decisionmakers tend to focus primarily on the decision agenda that contains the
most important items for authoritative action (Kingdon 1995, pp.166-168, 172-
179).

Different forces shape and direct how the governmental agenda is set and
how alternatives for action are specified. Kingdon identifies three kinds of policy
process streams: the problems stream identifies and defines problems for
government action; the politics stream brings forward political initiatives; and,
the policies stream develops alternatives for authoritative action that are applied
to the problems or initiatives. These process streams are continuously at work in

policymaking and they function independently of each other.



As indicated above, Kingdon's model focuses on how problems and
political initiatives are coupled together with proposed alternatives for action;
these items then move up onto the decision agenda where they are ready for an
authoritative decision. Figure 2.1 presents a causal network showing the main
features of Kingdon's model. It is worth emphasizing that the endpoint of this
model is the decision agenda that holds relatively few items ready for an
authoritative decision; the model attempts to explain how the policy process
operates up to this point but does not go further.

2.1.B.2. Policy Entrepreneurs

The term, policy entrepreneur, does not refer solely to participants in the
policies process stream; rather, it refers to all those who function within the three
process streams. They bring forward a defined problem or political initiative for
setting the govermmental agenda, develop policy alternatives for action that can
be applied to these problems and initiatives and mediate interactions among
other policy entrepreneurs in the process streams (Kingdon 1995, pp.122-124).
They may be located inside of government, such as in elected or appointed
positions or outside of government in academia, consuilting firms or interest
groups. What defines this group is their readiness to invest their resources, such
as time, ideas, or reputation, with the expectation of a future return.

In addition, because they advocate and promote ideas their participation
prepares the larger policy community and political constituencies for new

approaches to policy issues, even if it is only a unique combination of existing
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ones (Kingdon 1995, pp.181-183, 204-205). For example, they seek to define a
policy issue as one kind of problem and not another, advocate a political initiative
or work to educate the general public, special interest groups or even other policy
entrepreneurs about alternatives for action. Also, when opportunities arise in one
of the three process streams they must be ready to take advantage of them.

Under Kingdon’'s model policy entrepreneurs can function in one or both of
two modes depending on which process stream they operate in. “Visible” policy
entrepreneurs participate in the problems and politics streams with the aim of
setting the governmental agenda, that is, adding items to the agenda or moving
them to a higher priority position on it. As the name implies they are easily
identifiable because they are typically accessible to and often interact with the
press and general public. They include the president, high-level political
appointees on the White House staff or in government bureaucracies, leaders in
Congress and prominent non-government figures in the media, public interest
groups and lobbyists.

By contrast, “hidden” policy entrepreneurs participate behind the scenes in
the policies stream with the goal of proposing credible and viable alternatives for
action on policy problems that fall within their area of expertise. As problems rise
in prominence on the governmental agenda they advocate for the alternatives
that provide a set of effective policy choices for decisionmakers. They are
primarily specialists such as career bureaucrats, policy researchers, lower level

administration appointees, academics, and congressional staff who develop

11



ideas and share them within the policy community (Kingdon 1995, pp.68-70,
200).

Nevertheless, these distinctions are not rigid because the same individual
may participate in the problems stream as a visible entrepreneur and at some
other time in the policies stream as a hidden entrepreneur. They serve different
roles in each process stream and are influenced by factors unique to that stream.

While these distinctions are necessary for describing the central actors
within the process streams, it is essential to remember that the crucial issues for
Kingdon’'s model are process ones. In other words, the individual actors are
important because of the unique role they serve in the process stream but they
are not the only factors that determine how the governmental agenda is set or
alternative actions are identified. Rather, it is the processes that occur within the
streams that determine these outcomes.

To maintain coherence in presenting this research the following definitions
are used: Policy Entrepreneur refers generally to those in the three process
streams who participate especially through their commitment of resources ;
Visible Entrepreneur refers specifically to the those in the problems or politics
streams who interact with others in their respective process stream or with public
constituencies and institutions; and, Hidden Entrepreneur refers to specialists
and policy elites in the policies stream, such as government bureaucrats,
academics or experts in interest groups who connect through a loose network in

the policy community.
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Furthermore, the Kingdon model assumes that these policy entrepreneurs
operate solely within their respective policy stream; e.g., visible entrepreneurs
operate only in the problems or politics stream. Alternatively, the hidden
entrepreneurs participate exclusively in the policies stream. Thus, this condition
of the model implies that the process streams operate independently of each
other. Independence of the policy process streams is a crucial criterion in the
analyses presented in subsequent chapters, especially Chapter 7.

The independent policy process streams — problems, politics and policies
— and their participants are discussed below followed by a description of the
decision agenda and coupling of the process streams.

2.1.B.3. Problems Stream

In the problems stream government officials recognize a “problem” and
work to define its salient characteristics (Lindblom 1980, pp.24-25).
Conceptually, this implies that the process in the problems stream is cumulative.
That is, recognition grows from simply an awareness of a social condition until
there is the perception of a “problem” that people believe government should do
something about; this even includes problems for which there may be no solution
in hand.

Situations conducive to problem definition and articulation include
changes in important social or environmental indicators, the recurring need to
maintain ongoing government programs, or an incident which creates a

dissonance with important social values (Kingdon 1995, pp.90-115). Comparative

13



policy analyses, such as between nations, are also important because these may
reveal conditions of disadvantage relative to the achievements of others.

To understand the operation of the problems stream in a specific policy
context it is necessary to identify those who participate in it as well as the ways
and means that some problems, and not others, capture the attention of decision
makers. The discussion below describes three essential aspects of this process
stream.

2.1.B.3.1. Characteristics of Visible Entrepreneurs

The Kingdon model closely identifies visible entrepreneurs with the
problems and politics streams (see the politics stream below) (Kingdon 1995,
pp.68-70, 199). Visible entrepreneurs are typically accessible to and often
interact with the press and general public; they include the president, high-level
political appointees, leaders in Congress and prominent non-government figures
in the media or public interest groups.

It is important to distinguish the different objectives of the two process
streams even though the same visible entrepreneurs can be involved and the
intermediate aim of both streams is to affect the governmental agenda. In the
problems stream the visible entrepreneur focuses on identifying and defining
problems for the governmental agenda. Those in the politics stream develop
political initiatives that they lobby to move onto the govemmental agenda. The
ultimate goal of the visible entrepreneurs working in these streams is to affect the

decision agenda.

14



Those who are identified in this research fall into at least one of three
areas (Kingdon 1995, pp.180-181). One of their essential qualities is that they
have a legitimate claim to be heard. For example, they may have a particular
expertise about the problem at hand. Another is that they are empowered to
speak for others, for example by virtue of their position as a political leader. Also,
they may hold an authoritative decision-making position, such a commission
chairmanship.

Other important characteristics are that the visible entrepreneur be known
for his or her political connections or, alternatively, have a reputation for
successful negotiation skills. The combination of these qualities is especially
influential.

Persistence is perhaps the most important quality because the successful
ones must expend considerable resources advancing their policy proposals in
various ways and whatever forum furthers the cause. The resources they
typically expend include preparing drafts of proposals, papers, speeches,
meetings and letters.

2.1.B.3.2. Characteristics of the Ways That Conditions Are Perceived

As Problems

Another principal concern is how environmental conditions become
perceived to be problems that govermnment should do something about (Kingdon
1995, pp.109-113, 197-198). This research considers three ways to define

problems.
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One approach evaluates existing environmental conditions against
commonly held social values about the environment under ideal circumstances;
that is, what environmental conditions ought to be. This may reveal
anthropogenic threats to social values and thus indicate changes that are needed
in the government’s laws and regulations.

Comparison with other countries or political jurisdictions is another way
that a condition becomes perceived as a problem for government. Perceived
inequities or inadequacies translate into demands for governmental action to
ameliorate the disadvantages between groups.

Finally, categorizing an environmental condition in a particular way
enables the condition to be perceived as a problem. This is often a gradual
process where the congruence between current conditions and old categories
become so ambiguous or meaningless that a breakdown occurs forcing new
categories to emerge. Somewhat paradoxically, government often is reluctant to
make changes in existing categories because this usually poses a threat to
someone’s interests that are protected under laws that are in effect. In either
case, changing categories or creating new ones usually requires considerable
impetus.

2.1.B.3.3. Characteristics of the Means By Which Problems Gain

Attention

A third area of concern is the means by which problems come to the
attention of visible entrepreneurs (Kingdon 1995, pp.90-103, 197-198). This

research focuses on how problems become perceived as important to
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government officials who must pay attention to numerous problems, not only
environmental ones.

A change in a systematic environmental indicator is one means to alert
visible entrepreneurs to the magnitude of a problem or a sudden change in its
status. Systematic indicators are familiar to most people, information about them
is often readily available and they are used as points of reference by
decisionmakers. For example, public health officials monitor the quality of a
lake’s water to determine whether it is safe for a community’'s water supply.

In addition, a focusing event, such as a crisis, disaster or threat to a
powerful symbol, draws attention to the problem such that it cannot be ignored
on the agenda of government decisionmakers. Symbols are effective in focusing
attention on a problem because they poignantly reveal the meaning of indicators
of a problem that people already sense in a vague or diffuse way.

Also, feedback from government programs or policies that are currently
operating provide information to visible entrepreneurs about needed changes.
They interpret this information as a problem if it indicates that implementation has
not followed the guidelines of legislation or administration directives. Also, a
problem is apparent if program goals are not met, such as amelioration of a
situation at the anticipated cost. Finally, officials take particular notice of
problems that are unanticipated consequences of a public policy.

Any one of these means by itself usually does not promote a problem to
the top of the government’s decision agenda where it can be authoritatively acted

on. At best, one of them can change the longer-term perception of a problem.
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More important, they are particularly effective when they occur along with
another similar event or if they reinforce a previously held view. Thus, a problem
advances on the government'’s agenda if it is accompanied by related policy
considerations.

2.1.B.4. Politics Stream

There are a number of definitions of the terms “politics” and “political”. For
example, Easton’s classic usage considers any activity “political” if it involves the
authoritative allocation of power while Lasswell regards the assignment of
benefits and costs of government decisions as key attributes of political action
(Easton 1981; Lasswell 1958) . The meaning of “political” as used here is more
restricted to particular kinds of actions by visible entrepreneurs; e.g., being
responsive to voter behavior, currying the favor of powerful interest groups, or
competing for the access to or use of power to achieve political career
advancement (Kingdon 1995, pp.145-146). The principal aim of visible
entrepreneurs operating in this stream is to advance political items onto the
governmental agenda or increase the importance of certain ones already on it.

As noted earlier, though the same visible entrepreneurs can be involved in
the politics and problems streams and their immediate goal in both streams is to
affect the governmental agenda, the visible entrepreneurs in the two streams use
different means to achieve this goal. In the politics stream visible entrepreneurs
develop political initiatives that they lobby to move onto the govemmental agenda
or they advocate for higher priority status for existing ones. Those who operate

in the problems stream have similar goals: they focus on identifying and defining
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problems to add to the governmental agenda or on enhancing the importance of
certain problems already on it. But in either case, the ultimate goal of visible
entrepreneurs is to affect the government'’s decision agenda.

Visible entrepreneurs in the politics stream pay attention to political
initiatives already on the government's agenda, or seek to add a new initiative if
they perceive shifts occurring in one or more of the three main factors that
influence this stream (Kingdon 1995, pp.145-159). First, visible entrepreneurs
adjust their political initiatives if they detect broad or general shifts in the national
mood; that is, the attitudes, preferences or demands of numerically large public
constituencies that reflect how they are thinking about issues. The national
mood creates a receptive environment that promotes some items on the
governmental agenda while it excludes others.

The second major influence on the politics stream is a change in the
makeup or composition of government. For example, an election may turn out
key people in powerful leadership roles in Congress, or even switch party control
in one or both houses, or force a change in administration in the executive
branch. Similarly, new political appointments in government departments and
agencies may also signal significant change in the government's agenda. In
addition, turf battles among the branches of government may retard action on a
problem because of fragmented jurisdiction. On the other hand, it may increase
attention and action on an agenda item when a favorable outcome suddenly

appears likely and thus sets off competition to be first with a new program. The
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composition of government in terms of key actors, elections, authorities, rules
and procedures greatly impacts the politics stream.

Third, visible entrepreneurs advocate change in the political initiatives on
the governmental agenda if they sense new movement by particular groups
known to have an interest in certain issues; one obvious strategy would then be
to move with them in the same direction. Under this circumstance their agenda
choices involve discerning which way the balance seems to be going; e.g.,
whether there is dissension among various groups or, alternatively, some level of
cohesion develops around a policy proposal or new formulation of a problem.

The net effect is that those political initiatives on the government’'s agenda
that are aligned with these factors are in a favorable position to move forward
onto the decision agenda while those that are not remain stuck or drop off the
list.

2.1.B.4.1. Characteristics of Visible Entrepreneurs

The visible entrepreneurs in the politics and problems streams are the
same or similar participants (see the problems stream above) (Kingdon 1995,
pp.68-70, 199). As before, they are typically accessible to and often interact with
the press and general public; they include the president, high-level political
appointees, leaders in Congress and prominent non-government figures in the
media or public interest groups. To be effective in the politics stream they
require the same qualities as those in the problems stream: a legitimate claim to
be heard; known political connections or negotiation skills; and, persistence

(Kingdon 1995, pp.180-181).
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2.1.B.4.2. Characteristics of the National Mood

The visible entrepreneurs in the politics stream believe they can
accurately sense what the national mood is as well as when changes occur in it
because they have a lot of experience with attending to particular groups and
political elites (Kingdon 1995, pp.146-149). Though not very concrete and
difficult to measure, the national mood refers to the attitudes and perceptions
held by broad public constituencies about social concerns or government policy
and programs.

It also refers to social movements that initially may not have large
numbers of supporters. However, as an issue gains support and recognition in
the general public, politicians (visible entrepreneurs) sense the electoral benefit
of supporting the movement and climb on the bandwagon. Items rise or fall on
the governmental agenda based on their sense of changes in the national mood.
In some restricted cases it is possible to draw inferences that shifts in the
national mood cause changes in the governmental agenda; e.g., if there are
numerous reports from various sources that are congruent with well-documented
changes in the agenda.

2.1.B.4.3. Characteristics of Government Institutions

Visible entrepreneurs respond to two main categories of govermmental
processes that occur entirely within government (Kingdon 1995, pp.153-159).
The first involves the effects of turnover of key personnel that may occur when
elections lead to changes in administrations, leadership in the legislature or key

political appointees in government agencies. These are key opportunities for
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visible entrepreneurs to advance new items onto the agenda or to prevent others
from being considered. But new items can also be moved onto the governmental
agenda when an incumbent administration decides to change its priorities and
push new items onto the old agenda. Altematively, any one of these events can
prevent a problem from being considered on the government’s agenda.

The second category concerns governmental jurisdiction; in this case
some of the more obvious effects arise from regulations, statutes, constitutions
and treaties. Rules govern the institutions of government and allow visible
entrepreneurs to draw boundaries so that some political initiatives are included
on the governmental agenda while others are excluded. The position that a
government agency takes often reflects the jurisdiction that is established by
institutional rules. Thus, an existing regulation or statute may support or oppose
the efforts of visible entrepreneurs to advance an initiative.

Overlap in governmental jurisdiction can also create turf disputes over
emerging agenda items, such as among administrative agencies or the
committees of congress. Alternatively, competition among these very same
groups can enhance the opportunities for agenda change because visible
entrepreneurs want to be the first to claim credit for a new policy initiative.

2.1.B.4.4. Characteristics of Organized Political Actors

The third factor influencing the politics stream deals with political actors
such as interest groups or political elites (Kingdon 1995, pp.150-153). Political
actors are a subset of the constituency that visible entrepreneurs pay attention to

in the politics stream. Political actors influence the visible entrepreneurs in the
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politics stream but otherwise do not intentionally commit their resources to affect
the items on the governmental agenda. For example, a very prominent political
actor during the negotiation of the Great Lakes Water Quality Agreement was
U.S. Senator Edmund Muskie, Chairman of the Subcommittee on Air and Water
Pollution, who was pushing legislation to amend the federal water pollution
control law.

In addition, visible entrepreneurs use two general sets of criteria relating to
consensus and conflict when they consider initiating or joining a coalition that is
working for changes to the governmental agenda. On the one hand, they will
opportunistically advocate for a political initiative on the agenda if they perceive
consensus among Organized Political Actors. Typical indicators of consensus
are the level of and trend in communications about the issue. On the other hand,
visible entrepreneurs will not support or may even join in opposition to an issue if
they perceive there is a conflict among the Organized Political Actors because
they do not want to waste resources on a losing cause. The opposite could
happen of course where visible entrepreneurs take up a controversial issue
because it serves their purpose; each visible entrepreneur must make their own
assessment of the balance between consensus and conflict.

2.1.B.5. Policies Stream

Proposals for altemative actions emerge from the policies stream in
a rather disorganized way as hidden entrepreneurs inside and outside of
government experiment with various concepts (Kingdon 1995, pp.116-130).

Kingdon employs the metaphor of a “policy primeval soup” to explain this chaotic
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process. In the network of the policy community ideas and concepts move
around producing new policy combinations and innovations. Thus, it is
impossible to determine the origin of a policy proposal because there are so
many sources of ideas.

The discussion below examines the characteristics of the hidden
entrepreneurs and the factors for reaching consensus on proposed altemative
actions. Typical of all the process streams, the resources they commit enable
them to effectively participate in the policymaking process. Equally important,
participation promotes a cohesive policy community that can achieve consensus.
And consensus among the hidden entrepreneurs is necessary if the proposed
alternative actions are to survive and receive serious consideration by policy
entrepreneurs in the other process streams.

2.1.B.5.1. Characteristics of Hidden Entrepreneurs

In the policies stream, hidden entrepreneurs are primarily specialists such
as career bureaucrats, policy researchers, lower level administration appointees,
academics, consultants and congressional staff (Kingdon 1995, pp.68-70, 200).
Their work usually involves technical or specialized knowledge and attention to
detail; this focus enables them to significantly influence the available set of
alternative actions from which decisionmakers make authoritative choices.

Moreover, they work with others in loosely connected policy communities
who share their specialization in that particular policy area. The result is a
relatively cohesive and integrated network that engenders similar probiem

solving approaches and shared understanding of potentially viable solutions.
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Nonetheless, they often come from quite diverse interests as reflected in the
positions they hold in different government agencies or professions.

In addition, the hidden entrepreneurs share the same three essential
qualities with policy entrepreneurs in the other process streams. they have a
legitimate claim to be heard; they are known for their political connections or
negotiation skills; and, they are persistent in advocating their proposals for
alternative action.

2.1.B.5.2. Factors That Influence Hidden Entrepreneurs

Hidden entrepreneurs develop proposals for altemative actions for the
following reasons: electoral politics that motivate the hidden entrepreneur to
seek some credit for advocating credible policy proposals;, material or tangible
incentives that hold forth the potential for gain in wealth or in other material ways
when the policy proposal is implemented; purposive incentives that occur with
participation because of satisfaction derived through contributing to credible
policy solutions; and, strategic incentives that come with participation because it
is an opportunity to "soften up" the policy system with policy concepts and/or
proposals (Kingdon 1995, pp.122-130).

2.1.B.5.3. Means For Developing Proposais

There are two categories of instruments used for developing proposals for
alternative actions. Hidden entrepreneurs who are inside government and the
institutional infrastructure that supports them represent one category while those

on the outside represent another.
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The category of instruments from inside government includes: institutions;
organizations; staff in the White House and Executive Office; political
appointees; career civil servants; policy network relationships; and,
Congressional staff (Kingdon 1995, pp.21-44). For example, specialists on water
policy and technology may serve on a task force to conduct a study that
generates alternative actions for decisionmakers to consider.

In addition, the category from outside government includes: electoral
leverage by interest groups on election outcomes; common action within and
among interest groups; academics and consultants; and, media ability to
communicate directly with the public on policy issues (Kingdon 1995, pp.45-70).
For example, interest groups that provide testimony at public hearings can be a
means to demonstrate to elected or high level officials that there is broad support
for the proposed alternative actions.

2.1.B.5.4. Factors That Influence Reaching Consensus

The principal factors that contribute to consensus among hidden
entrepreneurs include: technical feasibility which means that a policy proposal
appears feasible to implement; congruence with social values which means that
the policy proposal appears to anticipate public acquiescence; congruence with
hidden entrepreneurs’ opinions which means that the policy proposal articulates
values that appear acceptable within the policy community; budget and financial
concerns which means that the policy proposal appears to balance both benefit
and cost; and, political currency which means that the policy proposal appears

acceptable to elected decision makers (Kingdon 1995, pp.131-139).
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2.1.B.5.5. Means For Reaching Consensus

Diffusion is a crucial process which helps hidden entrepreneurs achieve
consensus; it functions when various proposals circulate through the policy
community (Kingdon 1995, pp.139-142). This process refines the proposals over
time through recombination with others and by evaluation of their conceptual
content and coherence in relation to other popular policy ideas.

When consensus begins to develop around one or several ideas then a
"bandwagon effect" pushes forward the most credible and viable ones. The
bandwagon effect thus promotes consensus within the policy community,
increases the participation of hidden entrepreneurs and also their degree of
cohesion (meaning strength of their connections among each other and to the
policy agenda).

2.1.B.6. The Decision Agenda

The Kingdon model uses the metaphor of “policy window” to recognize
when there is an opportunity for government action (Kingdon 1995, pp.165-179).
Policy windows open because there appears to be a compelling problem in need
of a solution or events in the political arena create opportunities for action
(Kingdon 1995, pp.194-195). Moreover, policy entrepreneurs are constantly
watching for these moments to push their proposals or draw attention to a
particular problem (Kingdon 1995, pp.179-183). The problems/policies window,
politics/policies window and decision agenda shown in Figure 2 are discussed

separately below.
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Policy windows can open predictably such as when an election brings a
change in administrations. This is clearly an opportunity for policy elites, and
therefore a policy window, when the new set of political actors cast search for
action altematives they can couple with their untested agenda of political
initiatives. Policy windows can also open quite unpredictably; e.g., when a crisis
event focuses attention on the failure of a particular government policy. A crisis
event sends officials scrambling for action alternatives that will solve the problem.

A policy Mndow provides policy entrepreneurs a context from which they
can either advocate their view of a problem, gain visibility for their policy proposal
or leverage political forces for their advantage. The policy window is also a
strong motivation for policy entrepreneurs to commit their resources to the policy
process because it is likely to be worthwhile for them to do so. It also helps to
prioritize the set of items on the govemment's decision agenda as
decisionmakers weigh the likelihood of a proposal being enacted.

The policy window is an intervening variable in Kingdon's model (see
Chapter 3, Measurement of Variables). Initially, the visible entrepreneurs in the
problems and politics streams set the governmental agenda; they control this
part of the process. The policy window is an opportunity to move an agenda item
to a higher status on the governmental agenda and may occur quickly or take
years. The importance of a policy window in Kingdon’'s model is that when it
opens it creates an additional opportunity for coupling and so is an intervening
event in the process. This is a necessary condition for moving the agenda item

onto the decision agenda. Kingdon posits that policy entrepreneurs from the
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three process streams must reach consensus that there is a credible problem, a
viable alternative for action to address the problem, and these have the support
of political constituencies and institutions.

2.1.B.6.1. Problems-Policies Window

Coupling between components of the problems and policies streams
opens the problems/policies window (Kingdon 1995, pp.172-183). For example,
when visible entrepreneurs begin to monitor a problem they also seek out viable
alternatives for action in the policies stream. If there is an old problem that has
simmered for a long time it may suddenly become important because new
alternatives for action on problems of this kind highlight previously unrecognized
risks.

The causal network in Figure 2.1 indicates that coupling between these
pairs of process streams moves items up from the governmental agenda to a
higher priority. Policy entrepreneurs in the streams mediate the coupling process.

2.1.B.6.2. Politics-Policies Window

By the same process, coupling between components of the politics and
policies streams opens the politics/policies window (Kingdon 1995, pp.172-183).
Political events, such as an election changes the set of decisionmakers and
creates opportunities for matching proposals for alternative action from the
policies stream with the policy initiatives brought in by the new administration
who are eager to establish a track record.

The causal network in Figure 2.1 indicates the coupling process and the

key role that policy entrepreneurs have.
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The discussion above describes how the windows open through coupling
mediated by policy entrepreneurs in the problems-policies streams or politics-
policies streams. Decisionmakers pay serious attention to these high status
items because agenda items that move up to the decision agenda must pass
through one of these two windows (Kingdon 1995, pp.166-168). Items on the
decision agenda are ready for an authoritative decision or nearly so.

As noted earlier, the problems or politics stream controls agenda setting
because visible entrepreneurs from either or both streams must support a policy
issue before it can move onto the governmental agenda. Similarly, the policies
stream controls what appears on the decision agenda because no item moves
upward from the governmental agenda unless a viable policy proposal is first
coupled with (or attached to) a credible problem in the problems-policies window
or to a highly visible political initiative in the politics-policies window.

One of the key concepts in Kingdon's model is that before a policy issue
moves onto the decision agenda all three process streams must be coupled
together. This means that there must be a credible problem, a viable alternative
for action on the problem, and these have the support of political constituencies
and/or institutions (Kingdon 1995, pp.178-179). The process dynamics of each
stream are different and independent of the others but they all play equally
important roles. Therefore, in order to understand how the government's
decision agenda changes it is necessary to elucidate the factors operating within

each process stream as well as the coupling of these streams.
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2.2. Policy Context

2.2.A. Great Lakes Water Quality Agreement

The discussion below introduces the key factors - policy entrepreneurs,
political events and policy proposals - leading up to and including the negotiation
of the Great Lakes Water Quality Agreement (GLWQA). These factors figured
prominently either at certain key points or for the duration of the policy process.
The criteria used to assess prominent participation in the policy process were:
contributions to Great Lakes reports and other essential information that policy
entrepreneurs considered as the basis for their negotiations; and, contributions to
the development of policy proposals through more than one cycle.

Other persons and events that are mentioned below may not be included
in responses to all of the research questions in Chapters 4-6 if they did not
fundamentally contribute to the policy process. For example, the President’s
Great Lakes Task Force played a central role for about six months during 1970
and its recommendations were the initial basis for the position of the U.S. section
of the Joint Working Group (Hillenbrand 1971d, pg.4). However, due to its brief
duration and overlap with the U.S. section of the Joint Working Group, the task
force was not considered in all of the questions.

The research for the GLWQA begins in October 1964 when the
International Joint Commission (IJC) received a Letter of Reference (hereafter
referred to as the Lower Lakes Reference) from the governments of Canada and
the United States (1JC 1970a, pp.161-162). From 1950 onwards, various fora

had documented pollution problems in the Great Lakes (Bilder 1971, pp.501-506;
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Bloomfield 1958; Evans 1957, FWPCA 1967, FWPCA 1968a; 1JC 1951;
Oeming 1963; Ohio 1965; Public Health Service 1960; Stein 1963). The
governments responded to these growing concerns by requesting the IJC to
investigate water pollution in Lake Erie, Lake Ontario and the international
section of the St. Lawrence River (Bilder 1971, pp.495-501; 1JC 1970a, pp.161-
162; State 1964). The IJC established International Boards composed of
government experts from the federal, provincial and state agencies to carry out
the investigation ( IJC 1970a, pg.25; State 1968).

The Lower Lakes Reference also authorized the International Boards to
use expert personnel from the other technical agencies of Canada and the
United States and relevant information and technical data ( IJC 1970a, pg.162;
State 1964). The U.S. technical agencies included the Federal Water Pollution
Control Administration, Michigan Water Resources Commission, Michigan
Department of Health, New York State Department of Health, Ohio Department
of Health, and Pennsylvania Department of Health (1JC 1970a, pg.168).
Examples of supplementary data sources included pollution studies by Canada
and the United States (1JC 1970a, pp.8-9, 26).

In November 1969, the International Boards submitted a three-volume
final report: “Pollution of Lake Erie, Lake Ontario and the Intemational Section of
the St. Lawrence River: Report to the International Joint Commission” (hereafter
referred to as the IB Final Report), (ILELOWPB 1969a; ILELOWPB 1969b;
ILOLEWPB 1969). To facilitate evaluation of the IB Final Report, the |JC

organized eight public hearings that were held in December 1969, and January
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and February 1970, in New York, Ohio, Ontario and Pennsylvania (IJC 19703,
pp.28-33).

Nearly 200 persons from Michigan, New York, Ohio, Ontario and
Pennsylvania gave testimony and several hundred more submitted written
comments (IJC 1970a, pp.28-33, 169-174). Federal, state and municipal
governments, elected officials, industry, academia, and private citizens were
represented at the hearings. The IJC developed a composite view of Great Lakes
concemns from these testimonies and statements (1JC 1970a, pp.169-174).

From this composite of public comments the IJC prepared its third interim
report, “Special Report on Potential Oil Pollution, Eutrophication, and Pollution
from Watercraft” (hereafter referred to as the IJC Special Report), and submitted
it to the governments in April ( IJC 1970a, pp.13-14; State 1970a). They
concluded “oil pollution, eutrophication and pollution from watercraft should be
brought to the attention of the two Governments as a matter of urgency”; the 1JC
made six recommendations that it believed “required implementation at the
earliest possible date” ( IJC 1970a, pg.14; IJC 1970b; State 1970a).

It should also be noted that the IJC Special Report (see APPENDIX A)
was the principal topic on the agenda at key policy meetings where the strategic
direction of the governments’ water policy was discussed. These meetings
involved high level government officials and included: June 23 1970, Ottawa -
First Ministerial Meeting on Great Lakes Pollution (State Hillenbrand 1970a,

Memorandum for the President, pg.2; Hillenbrand 197 1f, Rogers 1970a; Schmidt
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1970e; 1970b); and, September 9-10 1970, Toronto — Great Lakes
Environmental Conference ( OWRC 1970a; OWRC 1970b).

The IJC compiled the information from its_ three interim reports, as well as
the 1B Final Report to prepare its final report, “Pollution of Lake Erie, Lake
Ontario and the Intemational Section of the St. Lawrence River” (hereafter
referred to as the IJC Final Report); it submitted the Final Report to the two
governments in December 1970. Among the report's 22 recommendations were
three that addressed toxic substances: the “introduction of persistent organic
contaminants such as herbicides and pesticides”; the “introduction of toxic
materials from municipal and industrial wastes”; and, the “investigation of the
possible adverse health and ecological effects of substitutes proposed for use in
lieu of organic contaminants, toxic materials and any other substances now
considered hazardous ... such as mercury and phosphorus” ( IJC 1970a, pp.149-
156, State 1970a). By contrast, none of these concerns were present in the IJC
Special Report submitted in April (State 1970a).

But earlier in 1970 the perceptions in the United States and Canada,
concerning Great Lakes water poliution issues took a sudden and dramatic turn.
This occurred shortly after the |JC finished public hearings in February and
several weeks before it submitted the IJC Special Report to the governments in
April. The discussion below describes the rapid unfolding of this dramatic event.

At an 1JC meeting on February 11 in Toronto, the Government of Canada
disclosed to officials from the U.S. that they had initiated water quality studies

because they were concemed about possible mercury contamination in the Great



Lakes (Senate 1970, pg.8; Turney 1970). Subsequently, on March 20 the
Canadian Food and Drug Directorate informed officials of the U.S. Food and
Drug Administration that Lake St. Clair fish contained high levels of mercury
(Senate 1970, pg. 31; Turney 1970).

The U.S. embassy in Ottawa was informed on March 24 that the Canadian
Department of Fisheries had banned commercial fishing in Lake St. Clair
because of mercury contamination in effluent discharged from the Dow Chemical
plant at Samia, Ontario (Smith 1970c). This was followed on April 2 with another
ban on fishing, this time in Lake Erie, based on a study by the Ontario Water
Resources Commission (Smith 1970b).

On April 2, the Great Lakes Regional Director of the Federal Water Quality
Administration met in Washington with representatives from the Province of
Ontario, the Government of Canada, U.S. Food and Drug Administration and
other federal officials (FWQA D'ltri 1971, pp.212-213; 1970, pg.96). They
exchanged information on the mercury problem; the consensus of the meeting
was that “the mercury problem is serious and of international concern.”

At the diplomatic level the Government of Canada responded to this
incident with a formal note: “Mercury Contamination of Boundary Waters,” that
was delivered April 2 to the U.S. embassy in Ottawa ( Senate 1970, pg.59; Smith
1970a). Canada offered its conclusion that effluent from the Wyandotte
Chemical Company in Michigan was a substantial source of the mercury pollution
and that under Article IV of the Boundary Waters Treaty it was requesting that

the U.S. govemment “take immediate action to remedy the problem”. The U.S.
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embassy reported that when Under-Secretary Ritchie, Department of External

Affairs, delivered the note, he offered:

“his ‘personal observation’ that this matter is likely (to) continue (to) attract
widespread public attention and interest. He noted that people are becoming
very emotional about such matters in Canada and that inevitably such feelings
tend to spill over into other questions such as Arctic sovereignty, cooperation in
energy matters, oil quotas, and even foreign (read U.S.) ownership of Canadian
industry and resources” (Smith 1970a).

The Secretary of State, William Rogers, responded to Canada’s note on April 8
with a report on U.S. government actions in which he “suggested that the two
governments discuss the problem of mercury pollution in all boundary waters at
the earliest opportunity” (Rogers 1970c).

In addition, the Secretary of the U.S. Section of the IJC sent a letter on
April 8 to the Department of State requesting the preliminary views of the U.S.
government on Recommendation No. 19 of the IB Final Report (Burns 1970a).
| The International Boards had recommended to the IJC that the govemments
appoint a board that would coordinate joint international programs for water
poliution control on the Great Lakes (ILELOWPB 1969a, pg.13). President Nixon
responded to the IJC request by establishing the Special Task Force on the
Improvement of the Effectiveness of Water Quality Control on the Great Lakes;
he directed Russell Train, Chairman of the Council on Environmental Quality
(CEQ), to consider this recommendation and report back to him (Burns 1970a).

At about the same time an informal but crucial exchange took place
between Daniel P. Moynihan, Counselor to the President, and Under-Secretary
Ritchie (Rogers 1970b). This discussion prompted a more formal discussion with

Canadian Ambassador Cadieux in Washington on April 9. Moynihan informed



Ambassador Cadieux that President Nixon had established a Special Task Force
on the Improvement of the Effectiveness of Water Quality Control on the Great
Lakes; the task force would “conduct an overall review of the problems related to
water quality management of Lake Erie” (Rogers 1970b). Moynihan also
presented the Ambassador with the text of a draft statement on the “United
States Position with Respect to Problems of Pollution Abatement In and Ultimate
Restoration of Lake Erie” and, further, stated that the U.S. was interested in
making a joint statement with Canada on these issues. Moreover, since both
parties desired to move quickly on this problem, Moynihan explored the
possibility of “establishing U.S. and Canadian task forces to examine the
problems of poliution on Lake Erie” (Rogers 1970Db).

Canadian officials reacted positively and President Nixon asked Russell
Train to initiate discussions with the Canadians on alternative actions they could
jointly undertake (CEQ 1971a, pg.29; Kissinger 1971). The parties agreed to
meet on May 25 1970 in Ottawa (MacDonald 1970). Prior to the May 25 meeting
the President’s Task Force determined that their study would have to be
expanded to include all of the Great Lakes and they received White House
clearance to do so (Hillenbrand 1970a, Memorandum for the President, pg.1).

At the regional level, representatives from Ontario, Michigan and Ohio met
on April 10 in Toronto to share information on how government officials were
making decisions on mercury contaminated fish (D'ltri 1971, pp.213-214; FWQA
1970, pg.97; Senate 1970, pg.10; Turney 1970). Federal representatives also

participated as observers. One of the decisions at the meeting was to
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recommend convening a conference of Great Lakes governors and premiers.
Thus, the Prime Minister of Ontario later convened the Great Lakes
Environmental Conference in Toronto on September 9-10, 1970 (Towe 1970a)
(Cowan 1970; OWRC 1970a; OWRC 1970b). The Govemors of the Great
Lakes States, state officials, as well as representatives of both federal
governments and other Canadian provinces attended the September meeting
(Johnson 1970; Peterson 1970b).

At the May 25 high-level meeting in Ottawa the parties focused their
discussion on the IJC Special Report submitted to the govemments in April
(State MacDonald 1970, pg.3; Rogers 1970a; Schmidt 1970d; 1970a). Further
action was clearly needed and the officials agreed that another high-level
meeting should be held in June (Rogers 1971). The Canadians in particular
expressed the hope that the Ministers (who would attend the June meeting)
“would announce their intentions to negotiate a new agreement concerning water
quality objectives” (MacDonald 1970).

The First Ministerial Meeting on June 23 formally initiated
intergovernmental discussions on the broader issues of abatement of Great
Lakes water pollution. The representatives to the Ministerial Meeting were all
high level federal officials (State Hillenbrand 197 1f, Hillenbrand 1971g; 1970b).
Russell E. Train, Chairman of the Council on Environmental Quality, led the U.S.
delegation that included U.S. Ambassador Adolph Schmidt and representatives
of the Department of State, Department of Interior, U.S. Coast Guard and

Department of Transportation (State Hillenbrand 1971f, pg.2; 1970b).
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The governments agreed at the First Ministerial Meeting to establish a
Joint Working Group (JWG) to “consider common water quality objectives and
implementing programs for pollution control” (State Hillenbrand 1971b, pg.3;
Hillenbrand 197 1f, pp.1-2; 1970b). Water pollution experts from federal and
provincial agencies comprised the JWG (Mansfield 1970; Towe 1970b). The
U.S. section of the JWG was initially assembled from the President’'s Great
Lakes Task Force (Hillenbrand 1971d, pg.3).

Gordon J. MacDonald, Council on Environmental Quality, chaired the U.S.
section of the JWG. The U.S. section included representatives from the: Great
Lakes Basin Commission; Department of the Interior; Department of State;
Department of Transportation; Water Resources Council; U.S. Army Corp. of
Engineers; National Council on Marine Resources and Engineering
Development; Office of Science and Technology; and, Department of Health,
Education and Welfare (Mansfield 1970; State 1971b). The Joint Working
Group met between September 1970 and April 1971; it established ten sub-
groups to work on various aspects of Great Lakes pollution (Hillenbrand 1971g,
pp.7-8).

The President’'s Great Lakes Task Force submitted its Final Report on
September 24 (see APPENDIX B), recommended that the President dissolve the
Task Force and the work be reassigned to the U.S. section of the JWG
(Hillenbrand 1971d, pg.2). The President approved this recommendation and
two others that delegated responsibility to the Council on Environmental Quality

for coordinating the position of the U.S. federal agencies on the IJC Final Report
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and for preparing the United States position for negotiations with Canada in the
JWG (Hillenbrand 1971d, pg.5).

In April 1971, the JWG finished its work and approved the draft final
report: “Final Report of the Canada-United States Joint Working Group on Great
Lakes Pollution” (hereafter referred to as the JWG Final Report; see APPENDIX
E) (Hillenbrand 1971b, pg.3). It recommended the governments conclude an
intergovernmental agreement with annexes to identify specific water quality
objectives, commitments for developing water quality standards and the
programs necessary to achieve these objectives (Hillenbrand 1971g, pg.19). In
addition, the JWG reviewed its Final Report with the IJC in May and submitted it
to the governments at the Second Ministerial Meeting on June 10, 1971
(Hillenbrand 1971g).

The two delegations at the meeting accepted the JWG Final Report that
contained the basic framework of an intergovemmental agreement on Great
Lakes water quality (Hillenbrand 1971g). With this framework as a basis the
governments agreed to negotiate an intergovemmental agreement (State 1971a;
State 1971b).

The framework of the proposed agreement generated considerable
enthusiasm; Russell Train described it as “an historic first” with provisions that
were “unprecedented in scope” (Smith 1971). Mitchell Sharp, Canada’s External
Affairs Secretary, agreed and added that “the agreement was the most far

reaching ever signed by two countries in the environmental field” (Smith 1971).
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The United States structured their negotiating team in two levels with the
Department of State assigned overall responsibility (Burns 1971). The first level
team was concerned with the basic agreement and supervision of the
negotiations; it included high level representatives from the Department of State,
Environmental Protection Agency (EPA), U.S. Coast Guard, CEQ, and Army
Corps of Engineers (Burns 1971). The second level team was responsible for
negotiating the technical annexes to the basic agreement (Burns 1971). This
second team, numbering about fifty, included representatives of eight additional
federal agencies or departments (Johnson 1971a). Frederick O. Rouse,
Chairman, Great Lakes Basin Commission, and William Marks, Chief of Water
Resource Planning, Michigan Water Resources Commission, served liaison roles
between the negotiating team and the Great Lakes States (Johnson 1971c; Nef
1971a; Nef 1971b).

Prime Minister Pierre Trudeau and President Nixon signed the Great
Lakes Water Quality Agreement in Ottawa on April 15, 1972 (State 1972).

2.2.B. Federal Water Pollution Control Act of 1972

Water quality was deteriorating in many areas of the U.S. when the |JC
received the Lower Lakes Reference from the governments in late 1964 (Davies
1970; Grad 1985, pp.68-72; 1JC 1970a, pp.161-162). Efforts to address these
water quality problems at the federal level began somewhat earlier when the
Senate Committee on Public Works appointed a Subcommittee on Air and Water
Pollution in 1963 with Senator Edmund Muskie of Maine as chairman (Grad

1985, pp.68-72). The subcommittee held extensive hearings on the Federal
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Water Poliution Control Act, specifically the 1956 and 1961 amendments (Pub. L.
87-88) (33 U.S.C. 466 ). The hearings documented the slow pace of pollution
abatement efforts and the public health problems this was creating ( House
Committee on Public Works 1965; President's Science Advisory Committee
1965; Senate Committee on Public Works 1963a; Senate Committee on Public
Works 1963b). Congress concluded the states were not moving quickly enough
on these water pollution problems (Senate Committee on Public Works 1971,
pp.1-7).

Thus, Congress drafted major changes to the federal water law and
passed the Water Quality Act of 1965 (Pub. L. 89-234); President Johnson
signed it into law on October 2 (Barry 1970, pp.1114-16). The Act established for
the first time a process for setting water quality standards and required that the
states submit their standards for federal approval by June 1967 (33 U.S.C. 1160
(c)(1) ; Davies 1970; Grad 1985, pg.71). It also gave the federal government
improved enforcement capabilities against polluters of interstate waters whereby
the U.S. could pursue legal action if a polluter violated the states’ standards for
interstate waters (33 U.S.C. 1160 (b) ). Under the earlier law the state had to
give its consent before the federal government could take violators to court
(Barry 1970, pp.1107-114).

Most important, Congress for the first time declared a national policy that
the federal government would assert leadership on an environmental pollution
issue. The 1965 Act stated that “The purpose is ... to enhance the quality and

value of our water resources and to establish a national policy for the prevention,

42



control, and abatement of water pollution” (33 U.S.C. 1151(a) ; Grad 1985,
pp.68-72). When it came to implementation, however, Congress maintained
that the states held primary responsibility for water pollution control in their
jurisdictions and that the federal government would limit its involvement to
providing financial and technical assistance (33 U.S.C. 1151(b) ).

But the all too familiar problems reappeared after passage of the 1965
Act, the most critical being the lack of effective enforcement at the state level.
Not only were the states slow in getting their water quality standards approved,
but they were reluctant to enforce them and where pollution control agencies had
been established they often were dominated by industry representatives whose
manufacturing plants discharged a significant share of the pollutants (Grad 1985,
pg.71). Another factor was the protracted enforcement conference procedure
that could take two years or more for the effective abatement of a pollution
source. Thus, the enforcement process was still so cumbersome under the 1965
Act that it impeded any effective action.

Congress responded to some of the enforcement problems and passed
the Water Quality Improvement Act of 1970 (Pub. L. 91-224); President Nixon
signed it into law on April 3, 1970 (Barry 1970, pg.1117-1124; United States
1970e, pp.97-127 & 2691-2750). The substantive provisions concerned pollution
control for oil (Section 11), hazardous substances (Section 12), marine sanitation
devices (Section 13), and federal facilities (Section 21) (33 U.S.C. 1161-1163 &
1171 respectively ). It was clear that the 1970 Act would not address all the

pollution concemns and that further legislation would be needed. This became
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very evident when the mercury contamination situation (discussed above)
emerged dramatically in April and May (Senate 1970; Turney 1970). The
mercury situation provided a significant impetus for President Nixon to issue
Executive Order No. 11574 in December 1970 that established a pollution permit
program under the Refuse Act (United States 1970c).

The Senate Subcommittee on Air and Water Pollution, under Senator
Edmund Muskie took up hearings on the 1965 Act as soon as Congress
convened in February 1971 (Senate 1971). Again, enforcement was a major
problem that the subcommittee identified in its report of October 28:

“The EPA Administrator may begin action to abate pollution only when:

1. Water quality of interstate waters is reduced below the established standards;
2. Pollution originating in one State is endangering the health or welfare of
persons in another State downstream; or,

3. The Govemor of the State in which the pollution is originating consents to the
proposed action” (Senate 1970, pg.5).

Because the States had the principal responsibility for enforcement of their
standards and the federal government was restrained from acting except under a
narrow set of circumstances, “a critical delay of enforcement for interstate water
quality result(ed)” (Senate 1970, pg.5). Ineffective enforcement was the obvious
conclusion. For example, only one abatement action had been successfully
brought in the 22 years since the very first federal water pollution law was
passed, Federal Water Pollution Control Act of 1948 (Barry 1970, pg.1119).
After extensive hearings in the spring and followed by executive sessions of the
Public Works Committee in the fall, the Senate unanimously approved their bill,
Federal Water Pollution Control Act Amendments of 1971 (S. 2770), on

November 2 and sent it to the House (Barfield 1972a; Wagner 1971a).



Likewise, the House Committee on Public Works under Representative
John Blatnik of Minnesota started hearings in May that continued through the
summer taking testimony from hundreds of witnesses (Barfield 1972a). By
November 2 when the Senate sent over their bill the House Public Works
Committee had finished hearings but had not yet reported a bill to the full House.
The Nixon administration was strongly opposed to the Senate bill, S. 2770. They
managed to convince the House Public Works Committee to reopen hearings for
four days, December 7-10 (Anonymous 1971; House Committee on Public
Works 1972, Ruckelshaus Testimony, pp.147-171; Senate Committee on Public
Works 1971, pp.1-10; Wagner 1971b). The committee finally reported a bill, H.R.
11896, to the full House on December 15 (Barfield 1972b). The bill was passed
on March 29, 1972 and went to a conference committee to resolve differences in
language (House 1972).

The Senate Conference Report was issued on September 28 (United
States 1972b, pp.3776-3834). Both chambers passed the bill on October 4,
1972. Included were authorized expenditures of 18 billion dollars for municipal
waste treatment facilities over three years; President Nixon had proposed six
billion dollars (Whitaker 1976, pp.79-88). The new legislation exceeded Nixon's
plans for the federal budget and so he vetoed the bill. Congress overrode his
veto on October 18 and the Federal Water Pollution Control Act Amendments of

1972 became law (United States 1972c, pg.1057).
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CHAPTER 3. RESEARCH DESIGN AND METHODS

3.1. Kingdon’s Framework and the Research Hypotheses

The principal focus of this research is on evaluating the applicability of
Kingdon's model to the decision process for the government's agenda on Great
Lakes environmental policies. Under this model, the agenda of government is
set within the problems and/or politics streams (Kingdon 1995, pp.16-20). How
social or environmental conditions become perceived and defined as problems
and how government policymakers prioritize resources they apply to the
problem’s solution are important questions for the problems stream. In addition,
the national mood of public constituencies and the support of government
institutions are key factors influencing the politics stream.

Finally, the policy stream generates proposals for alterative actions to
address the policy problems. Groups of policy elites or specialists figure
prominently in this stream. Cohesion among these groups increases through
formation of networks in the policy community; this, in tumn, significantly impacts
the external perceptions of agenda stability and of fragmentation (or lack thereof)
in their policy proposals. Most important, the proposals the policy elites are likely
to support must be viewed as technically sound and politically viable.

According to Kingdon, a problem moves up on the decision agenda when
the three streams operate together or components of them couple (Kingdon
1995, pp. 178-179). Coupling occurs when policy entrepreneurs in all three

process streams agree that there is a credible problem, it has a viable solution



available and there is either strong support for or minimal political opposition to
government action (Kingdon 1995, pp.166-168). The policy decisions concemed
with persistent toxic substances in the Great Lakes provide a useful case to test
Kingdon's model.

The concept of a policy window recognizes that there are times when
there is a window of opportunity for government policy action (Kingdon 1995,
pp.165-179). Policy windows open because visible entrepreneurs in the
problems or politics streams first perceive a compelling problem or events in the
political arena create opportunities for action (Kingdon 1995, pp.194-195). Then
they search for viable alternative actions to take and seek out hidden
entrepreneurs who may be able to provide one. If they are successful then the
agenda item moves to a higher status; in this case the policy window functions as
an intervening variable in the policy process (see Chapter 2, The Decision
Agenda).

For testing purposes, the model has been defined in terms of an overall
hypothesis for the decision agenda and three sub-hypotheses for the policy
process streams. The notation for the decision agenda hypothesis is HDA
whereas numbers identify each sub-hypothesis as follows:

HDA: Coupling among the policy process streams changes the
government’s decision agenda when there is a credible problem, a viable
alternative for action on the problem, and these have the support, or at least the

absence of strong opposition, of political constituencies and/or institutions.
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The hypotheses for the critical operation of the policy process streams
are:

H1: The problems stream affects the governmental agenda when visible
entrepreneurs perceive that there is an important and credible problem
government should do something about.

H2: The politics stream affects the governmental agenda when visible
entrepreneurs perceive that there is broad support for changing the government'’s
agenda that includes public constituencies, govermment institutions and
organized political actors.

H3: The policies stream affects the set of alternatives for policy action
when hidden entrepreneurs commit their resources to participate in the process,
and a cohesive policy community arrives at a consensus about the reliability
and/or viability of the policy proposals.

3.2. Research Design

The research design uses the structured, focused comparison method that
is a systematic approach for performing a single case study (George 1985). The
comparison is “structured” because criteria for the observations are defined prior
to gathering the data and the research questions provide a standardized format
for the analysis. The method is “focused” because only variables that are
relevant to the research objectives are selected for the analysis and testing of
Kingdon's model. The “comparison” is between Kingdon's model and the Great

Lakes Water Quality Agreement case.
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3.2.A. Phases of the Research Design

The research design follows the approach of George and McKeown
(1985) for theory-oriented case studies and includes four basic phases.

Phase 1 specifies the research problem and research objectives. The
principal focus of this research is to test the ability of Kingdon's model for the
decision agenda to explain how environmental policies for the Great Lakes
develop. The research objectives focus on the interactions of key factors within
and among the policy process streams posited by Kingdon.

Phase 2 analyzes the case study on the basis of the criteria developed for
the variables identified in the research questions. The case analysis attempts to
explain how the decision agenda changed.

Phase 3 draws the implications for the model using the logic of analytic
generalization to evaluate whether the empirical results are consistent with the
predictions of the theory (Yin 1994, pp. 30-32).

Phase 4 presents the results of the investigation including the research
dilemmas encountered and how they were resolved.

3.2.B. General Research Design Issues

The research design addresses the problem of an indeterminate design
(King 1994, pp. 118-124). This problem arises when there are more inferences
than observations or when at least two independent variables are collinear (i.e.,
one independent variable covaries with one or more other independent

variables). To address this potential problem, as many implications of the model
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as possible were examined and, if necessary, the number of independent
variables was reduced.

Another potential concern is bias in the analysis from omitted variables
that are correlated with the independent and dependent variables (King 1994, pp.
168-182). The problem arises when estimating the strength of the relationship
between dependent and independent variables. The estimate of strength is not
reliable if the research design does not control for this covariance.

In addition, the research design addresses issues of validity and reliability
in several ways (Yin 1994, pp. 32-38). First, the design uses the correct
procedures for the measurement of the variables and this maintains construct
validity. Two commonly used procedures involve converging the research
findings from muitiple sources of evidence and establishing a chain of evidence
that documents the source and interpretation of the measurements. A third
procedure that relies on key informants to review a draft of the case study report
was not used due to resource limitations.

Second, the design investigates causal relationships between dependent
and independent variables identified by the model and this ensures internal
validity. Three analytic tactics that do this are: pattern matching that compares
the pattern of measurements on the variables with theoretical predictions;
explanation building that uses a series of iterations on the case to develop a
narrative description of causal links; and, complex time series that evaluates the

observed events against Kingdon's model.
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Third, the design identifies the domain to which the research findings can
be generalized and this establishes external validity. The research design relies
on analytical generalization to generalize the results to Kingdon’s broader theory.

Finally, the design documents as many of the research procedures as
possible so that others could repeat the study and this assures reliability.

3.3. Measurement of Variables

The hypotheses to test Kingdon’s model posit relationships between
variables; there are observable implications of these relationships such that when
independent variables take on a certain value, the model predicts a specified
value for the dependent variable. Causal inferences are stronger when the
observable implications of the model are concrete; then it is clear what would
demonstrate the accuracy of the model and also what would differentiate it from
alternative theories (King 1994, pp. 109-112).

The dependent variable is the decision agenda that changes with the
Great Lakes case. Intervening variables are the problems-policies and politics-
policies windows (see Chapter 2, The Decision Agenda) created by coupling
between the policy process stream and the problems and politics streams,
respectively. The research questions and the independent variables posited for
each policy process stream are described in more detail below.

The research design includes control variables in the analysis when

appropriate. If sufficient data were available a range in values of the control
variable were used to reexamine the bivariate relationships posited by Kingdon's

model. Including a third (control) variable in the bivariate analysis tests for four

51



possible outcomes: non-spuriousness where there is no change in the posited
relationship between independent and dependent variables; spuriousness where
there is no causal relationship found between the independent and dependent
variables but there is a relationship between either just the dependent and
control variables or all three; interaction where the control variable acts as an
intervening variable by specifying the relationship between the independent and
dependent variables; and, finally, joint causation where the both the independent
and control variables are correlated with the dependent variable (Meier 1997, pp.
263-285). In the latter three cases the control variable is included in the analysis.
The evaluation of Kingdon's model involves relating the empirical and the
theoretical so that theory makes sense of the data and the data improves theory.
This requires that “... comparable objects of research be established so that
boundaries (are) ... placed around measurement operations” (Ragin 1992).
The measurements for the dependent, independent, and control variables
Focus on units. The unit is either an object of measurement, such as a policy
P roblem identified for government action, or a subject of measurement, such as a
g owvermment official. Note that there could be multiple measurements on a given
s rvit These fundamental units of analysis are the basis for researching
< 1 aationships among the higher level units of analysis such as the policy process
S treams. Observations refer to the values of the variables for each of the units
# < e rtified by the model.
The government’s decision agenda is the dependent variable. The

 =A™riable has a nominal measurement that is dichotomous and straightforward to
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observe; that is, the government’s decision agenda either did or did not change
(Meier 1997, pp. 118-120). for this policy issue. The values of the independent
variables were nominal; e.g., measurements on the type of and role for policy
entrepreneurs involved in the policy process.

3.4. Research Questions and Variables

The research questions explore the policy process to determine how some
problems rise to prominence and receive attention on the govemment's agenda
while others are ignored. Three sets of questions try to determine how the
independent process streams — problems, politics and policies — operate. A |
fourth group of questions investigates whether the decision agenda process was
a necessary and sufficient condition to move the persistent toxic substance
problem onto the government’s decision agenda for Great Lakes environmental
policies.

Since the important concepts from Kingdon's model were discussed in
Chapter 2 and, these along with the hypotheses above, provide the necessary
background for the research questions and their variables below, the material is
not repeated here.

3.4.A. Problems Stream

The research questions for the problems stream investigate the visible
entrepreneurs who identified, defined and advanced Great Lakes environmental

Policy issues that moved onto the governmental agenda. The questions also try
to determine how environmental conditions in the Great Lakes became perceived

to be problems that government should do something about. Finally, they ask
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how the Great Lakes environmental problems became perceived to be important;
e.g., was there a significant change in an environmental indicator or was there
some other means by which attention was focused on these problems? Table 3.1
provides the specifications for the variables in terms of concrete and observable
measures. The research questions are:

H 1.1: Which visible entrepreneurs perceived the problem as important

and became involved in changing the government's agenda?

H 1.2: How did environmental conditions become perceived by visible

entrepreneurs to be a problem?

H 1.3: How did environmental problems become perceived by visible

entrepreneurs to be important?

Table 3.1 Variable Specification for Problems Stream.

Research Measurement Variable
Question Type Variable Description Code
H1.1 Nominal Visible Entrepreneurs: public officials; opinion VEPB
leaders.

Characteristics: legitimate claim to be heard;
known political connections and/or negotiation
skills; persistence.

H1.2 Nominal Environmental Conditions: comparison against ECPB
social values; comparison against other political
jurisdictions; categorizing in a particular way.

H1.3 Nominal Environmental Problems: change in a systematic EPPB
indicator; focusing event; feedback from
govemment programs and policies.




3.4.B. Politics Stream

The research questions for the politics stream investigate the visible
entrepreneurs who perceived that there was broad support for changing the
government’s agenda. The questions also try to determine how the visible
entrepreneurs perceived that there was support from public constituencies,
government institutions and organized political actors for changing the
government’s agenda. Table 3.2 provides the specifications for the variables in
terms of concrete and observable measures. The research questions are:

H 2.1: Which visible entrepreneurs perceived that there was broad

support for changing the government’'s agenda?

H 2.2: How did visible entrepreneurs perceive the support by public

constituencies for changing the government’'s agenda?

H 2.3: How did visible entrepreneurs perceive the support by government

institutions for changing the govermment’s agenda?

H 2.4. How did visible entrepreneurs perceive the support by organized

political actors for changing the government's agenda?

3.4.C. Policies Stream

The research questions for the policies stream investigate the hidden
entrepreneurs who develop proposals for action alternatives that are considered
for the govemment’s agenda. The questions also evaluate the factors that

influence their participation in the policy process and the means for doing so.
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Table 3.2 Variable Specification for Politics Stream.

Research Measurement Variable
Question Type Variable Description Code
H21 Nominal Visible Entrepreneurs: public officials; opinion VEPC
leaders.
Characteristics: legitimate claim to be heard;
known political connections and/or negotiation
skills; persistence.
H22 Nominal National Mood: trend in the attitudes and
perceptions of the public about government NMPC
policies or programs.
H23 Nominal Government Institutions: tumover of key GIPC
personnel; govermmental jurisdiction.
H24 Nominal Organized Political Actors: consensus or conflict OPAPC
about changing the agenda.

In addition, the questions explore the factors that influence the consensus

process and several means to achieve it. Table 3.3 provides the specifications

for the variables in terms of concrete and observable measures. The research

questions are:

H 3.1: Which hidden entrepreneurs developed proposals for alternative

actions?

H 3.2: Why did hidden entrepreneurs develop proposals for alternative

actions?

H 3.3: What were the means used to develop proposals for alternative

actions?
H 3.4. Why did hidden entrepreneurs reach consensus?

H 3.5. How did hidden entrepreneurs reach consensus?



Table 3.3 Variable Specification for Policies Stream.

Research
Question

Measurement
Type

Variable Description

Variable
Code

H3.1

H3.2

H33

H34

H3.5

Nominal

Nominal

Nominal

Nominal

Nominal

Hidden Entrepreneurs: specialists connected
through policy networks.

Characteristics: legitimate claim to be heard,
known political connections and/or negotiation
skills; persistence.

Factors of Influence: electoral politics; matenal or
tangible incentives; purposive incentives;
strategic incentives.

Instrumental Means: instruments from inside
government; instruments from outside
govemment.

Factors of Consensus: technical feasibility;
congruence with social values; congruence with
policy entrepreneurs; budget and financial
concems; political currency.

Means of Consensus: diffusion; bandwagon
effect.

HEPY

FIPY

IMPY

FCPY

MCPY

3.4.D. Decision Agenda

The research questions for the decision agenda process focus on the coupling

that occurs in the process streams. The questions try to determine which pairs of

policy problems and action alternatives were coupled in the problems window;

similarly, which political events and action altermatives were coupled in the

politics window. Finally, they ask which problems, political events and action

alternatives coupled so that the government’s decision agenda changed,; that is,

a governmental agenda item was added to the decision agenda. Table 3.4

Provides the specifications for the variables in terms of concrete and observable

measures. The research questions are:
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HDA 4.1: Which pairs of policy problems and action alternatives were
coupled in the problems-policies window?

HDA 4.2: Which pairs of political initiatives and action alternatives were
coupled in the politics-policies window?

HDA 4.3: Which policy problems, political events and action alternatives

were coupled in the decision agenda process?

Table 3.4 Variable Specification for Decision Agenda.

Research Measurement Variable
Question Type Variable Description Code
HDA 4.1 Nominal Problems-Policies Window: policy problems;
action alternatives. PBPYW
HDA 4.2 Nominal Politics-Policies Window: political events; action PCPYW
altematives.
HDA 4.3 Nominal Decision Agenda Change: policy problems; DAC

political events; action altematives.

3.5. Data Collection Instruments and Methods

The research design for data collection involved reviewing documents and
records in various forms. The published open literature included relevant
academic sources and also publicly available information such as newspapers,
government reports, etc. In addition, several open-ended and focused interviews
were conducted where key actors could be located.

According to the National Archives and Records Administration (NARA),
the agencies of the federal government are required by law to follow a 25-year

record retention requirement for most of the memoranda, letters, reports and
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other similar materials created in the course of conducting government business.
Thus, the author found that government departments were still retaining their
records dated from about 1973 to 1990. There were additional reasons why
these materials were not available.

Most federal agencies and departments, such as the Environmental
Protection Agency and Department of State, do not make their records, such as
letters, internal reports and memoranda, available to the public except through a
Freedom of Information Act (FOIA) request. The FOIA request procedures
require that the researcher provide dates, names and other detailed information
for the document they wish to review. This creates an obvious dilemma because
the purpose of the research is to discover this kind of information. Finally, a
FOIA request typically takes at least one to two years to process because few
government resources have been made available to handle these requests and
the backlog is such that there is usually about a one year waiting period before
the agency even begins to process the request. Therefore, the FOIA route was
not pursued.

However, it was fortuitous that records pertaining to the 1972 Great Lakes
Water Quality Agreement had been recently archived by NARA. Archived
documents from a number of government departments, such as the Department
of State and Council on Environmental Quality, were researched at the NARA
facility in College Park, Maryland. Similarly, the Nixon Presidential Materials
were available at the same facility and these provided numerous memoranda,

policy analyses, letters and other documents.
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Key to this part of the research design is the data triangulation strategy
(Yin 1994, pp. 78-101). Using multiple sources of evidence corroborates, or
triangulates, findings and controls for sources of selection bias. It addresses
construct validity by providing muitiple measurements on the units of Kingdon's
model.

The data from the various sources were catalogued in a database to
provide reliability for this study. A chain of evidence was established by
organizing and categorizing the observations and measurements in a complete
and retrievable manner.

3.6. Data Collection Process

This part of the research design could introduce investigator-induced
selection bias (King 1994, pp. 132-135). So it is important to note that the
options for choosing what units to study were usually limited because either
access to data sources was restricted or the resources to gain access to data
were limited. The resulting selection process made bias unavoidable. It was
therefore important to document the data collection process; this information was
used to estimate the direction and magnitude of bias during the analysis process.

A further concem is the selection process for control variables; by
definition, a control variable is any independent variable that is not specified by
Kingdon's theory. The selection process for addressing bias is based on two
criteria. The first criterion recognizes that there would be no bias in the analysis
if a control variable correlates only with the dependent variable. Though it would

obviously be difficult to predict future values of the dependent variable, the
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analysis of the relationships between independent and dependent variables as
specified by the model would not be biased. These control variables were
therefore not selected for the analysis but were included, where appropriate, in
the discussion of needed revisions to Kingdon's theory.

The second criterion recognizes that there is bias in the analysis if a
control variable is causally prior to and also correlates with an independent
variable. The aim is to select control variables for inclusion in the analysis,
where appropriate, and then estimate the direction and magnitude of the bias if
enough observations could be made. The analysis would also include the new
theoretical status of the variables.

The selection criteria for data collection were recorded as the information
was entered into the data log tables. Potential biases in the data were evaluated
before the analysis was started (King 1994, pp. 150-167).

Control of the independent variables is usually not possible with this
research design so it was important to understand and document the sources
and background of the unit measurements. For example, the origin and location
of documents and archival records were noted because the reasons for creating
and retaining these were not always clear from the record and these factors were
relevant to the evaluation of potential bias issues. Nonetheless, because the
sources and types of data were often limited and small in number, the data were

intentionally selected to be consistent with the research objectives and strategy.
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3.7. Data Analysis

The test of Kingdon's model guided development of the "epistemological
strategy” (George 1985). The most important strategic issue of this research
design is theory testing. Other strategic issues include significant control
variables during evaluation of the hypotheses about causal processes.
Also, the research design must include a careful analysis of the reasons for
dependence among the variables to eliminate the possibility of a confounding

effect by omitted variables that correlate with the independent variables.
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CHAPTER 4. PROBLEMS STREAM ANALYSIS

Background information related to the principal events and policy
entrepreneurs for the GLWQA was presented in Chapter 2. Refer to that
information and the research questions discussed in Chapter 3 to follow the
analyses below.

The analysis below discusses visible entrepreneurs and the operation of
the problems stream. But first it is essential to emphasize key points from the
discussion on policy entrepreneurs in Chapter 2. The emphasis of the analyéis is
on the process occurring within each stream; that is, even though it is important
to recognize who the visible entrepreneurs are, the principal interest is the way
that people operated within the problems stream to maximize their influence on
setting the governmental agenda. The model also posits that they might fulffill
more than one role in the overall policy process, for example, those who are
identified as visible entrepreneurs in this stream may serve as hidden
entrepreneurs in the policies stream.

4.1. Which visible entrepreneurs perceived the problem as important and
became involved in changing the government’s agenda?

Table 4.1 H 1.1 Variable Specification.

Research ' Measurement E
|

Question Type Variable Description

H1.1 ~ Nominal ' Visible Entrepreneurs: public officials; opinion
; . leaders. Characteristics: legitimate claim to be
heard; known political connections and/or
negotiation skills; persistence.
|
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4.1.A. Research Data

In October 1964 the Governments of Canada and the United States
prepared the Lower Lakes Reference in which they directed the International
Joint Commission to investigate water poliution in Lake Erie, Lake Ontario and
the intemational section of the St. Lawrence River (1JC 1970a, pp.161-162). The
IJC kept the governments informed with three interim reports over the course of
the six year investigation (IJC 1970a, pp.11-14).

The IJC established International Boards composed of experienced
government scientists and engineers from the federal, provincial and state
agencies to carry out the Lower Lakes Reference (IJC 1970a, pg.25). The
Reference also authorized the International Boards to use expert personnel from
the other technical agencies of Canada and the United States (IJC 1970a,
pg.162). These technical agencies included the Federal Water Pollution Control
Administration, Michigan Water Resources Commission, Michigan Department of
Health, New York State Department of Health, Ohio Department of Health, and
Pennsylvania Department of Health (IJC 1970a, pg.168).

The International Boards kept the 1JC informed with semi-annual reports
and two interim reports (ILELOWPB 1969a, pg.4). Finally, they submitted the
three-volume IB Final Report to the IJC in November 1969 (ILELOWPB 19693,
ILELOWPB 1969b; ILOLEWPB 1969).

To facilitate evaluation of the IB Final Report, the IJC released a
preliminary summary to the public in October (IJC 1970a, pg.13). Then, the IJC

conducted public hearings in December 1969, and January and February 1970,



in New York, Ohio, Ontario and Pennsylvania (IJC 1970a, pp.28-33). Nearly 200
persons from Michigan, New York, Ohio, Ontario and Pennsylvania gave
testimony and several hundred more submitted written comments (1JC 1970a,
pp.28-33, 169-174). Federal, state and municipal governments, elected officials,
industry, academia, and private citizens were represented at the hearings.

The IJC developed a composite view of Great Lakes concems from these
testimonies and statements (1JC 1970a, pp.169-174). The IJC prepared its third
interim report, “Special Report on Potential Oil Pollution, Eutrophication and
Pollution from Watercraft,” from this composite and submitted it to the
governments in April 1970 (IJC 1970a, pp.13-14). The Special Report was a
principal topic of discussion at key policy meetings of high level government
officials that included: May 25 1970, Ottawa — Meeting with Canadians on Joint
Task Force Options (MacDonald 1970, pg.3; Rogers 1970a; Schmidt 1970d);
June 23 1970, Ottawa - First Ministerial Meeting on Great Lakes Pollution (State
Hillenbrand 1970a, Memorandum for the President, pg.2; Hillenbrand 197 1f,
Rogers 1970a; Schmidt 1970e; 1970b); and, September 9-10 1970, Toronto —
Great Lakes Environmental Conference ( OWRC 1970a; OWRC 1970b).

The IJC finished the investigation for the Lower Lakes Reference and
submitted the 1JC Final Report with recommendations to the Governments in
December 1970 (1JC 1970a). Secretary of State William Rogers described the
final report as “a major objective study of the water pollution problem, ... (that) is
expected to serve as a cornerstone of governmental efforts” (Rogers 1971, pg.3).

Similarly, Russell Train, Council on Environmental Quality (CEQ), observed that
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“this is a significant report which warrants prompt consideration and action upon
its recommendations” (Train 1971). The United States announced acceptance of
the final report and recommendations at a press conference on January 14 1971
(Hillenbrand 1971a). Under a procedure approved by President Nixon, the State
Department disseminated copies of the report to federal government
departments and agencies and state governments for them to evaluate its
contents and respond to the recommendations (Hillenbrand 1971a). The Council
on Environmental Quality was charged with reconciling the differences in the
responses before the United States transmitted its position to the Government of
Canada (Train 1971).

At the beginning of April 1970, President Nixon formed the Task Force on
the Problems of Pollution Abatement in and Ultimate Restoration of Lake Erie
(Salmon 1970, pg.3). The group was directed to “conduct an overall review of
the problems related to water quality management of Lake Erie” (Rogers 1970b).
But then it was decided to “more broadly cover mechanisms for joint U.S.-
Canadian coordination and implementation throughout all the Great Lakes”
(Hillenbrand 1970a, Memorandum for the President, pg.1; Saimon 1970, pp.1-2
Train 1970d). Accordingly, the group was later known as the Task Force on the
Improvement of the Effectiveness of Water Quality Control on the Great Lakes;
hereafter referred to as the President’'s Great Lakes Task Force (Hillenbrand
1971b, pg.2; Rogers 1970b).

The President directed Russell Train to lead the task force (Sailmon 1970,

pp.1-3). Itincluded representatives from the Office of Science and Technology,



Federal Water Pollution Control Administration, State Department, Department of
Interior, U.S. Coast Guard, and Department of Transportation (State Hillenbrand
1971f, 1970b). The President's Great Lakes Task Force submitted its final report
to the President on September 24 1970; the report was used as the basis for the
U.S. position in the Joint Working Group that developed the framework of an
intergovernmental agreement with the Canadians (Hillenbrand 1971d, pg.4).

Shortly after the President’s Great Lakes Task Force was formed in early
April a crucial exchange took place between Daniel P. Moynihan, Counselor to
the President, and a representative of Canada, Ambassador Ritchie, regarding
the problems of pollution in Lake Erie (Rogers 1970b). This discussion prompted
a more formal exchange several days later with Canadian Ambassador Cadieux
in Washington on April 9. Moynihan informed Ambassador Cadieux that
President Nixon had established a Task Force on the Problems of Pollution
Abatement in and Ultimate Restoration of Lake Erie (Saimon 1970). Moynihan
explored the possibility of “establishing U.S. and Canadian task forces to
examine the problems of pollution on Lake Erie” (Rogers 1970b).

Canadian officials reacted positively and the parties agreed to meet on
May 25 1970 in Ottawa (MacDonald 1970). At the May meeting the parties
focused their discussion on the Special Report that the IJC had submitted to both
governments in April. Further action was clearly needed and the officials agreed
that a meeting at the ministerial level should be held in June (Rogers 1971).

Thus, the governments of Canada and the United States held the First

Ministerial Meeting on Pollution of the Great Lakes in Ottawa on June 23, 1970

67



(State Hillenbrand 197 1f; 1970b). This meeting formally initiated
intergovernmental discussions on a range of issues dealing with pollution
abatement and Great Lakes water quality. The representatives to the Ministerial
Meeting were all high level federal officials (State Hillenbrand 197 1f; Hillenbrand
1971g; 1970b). Russell Train led the U.S. delegation that included U.S.
Ambassador Adolph Schmidt and representatives of the State Department,
Department of Interior, U.S. Coast Guard and Department of Transportation
(State Hillenbrand 1971f, pg.2; 1970b). The governments agreed at the First
Ministerial Meeting to establish a Joint Working Group (JWG) to “consider
common water quality objectives and implementing programs for pollution
control” (State Hillenbrand 1971b, pg.3; Hillenbrand 1971f, pp.1-2; 1970b).

The Joint Working Group included water pollution experts from federal and
provincial agencies (Mansfield 1970; Towe 1970b). The U.S. section of the JWG
was initially assembled from the President’'s Great Lakes Task Force that had
just finished a review of Great Lakes water quality management problems
(Hillenbrand 1971d, pg.3).

Russell Train assumed additional responsibilities for providing the overall
direction for the U.S. section of the JWG; Gordon MacDonald, a scientist at the
CEQ, chaired the group (Hillenbrand 1971d, pg.3; Mansfield 1970). The U.S.
section representatives included the Great Lakes Basin Commission,
Department of the Interior, State Department, Department of Transportation,

Water Resources Council, U.S. Army Corp. of Engineers, National Council on

68



Marine Resources and Engineering Development, Office of Science and
Technology, and Department of Health, Education and Welfare (Mansfield 1970).

Concerns were also growing at the regional level and that prompted action
by the Great Lakes provinces and states. The Prime Minister of Ontario
convened the Great Lakes Environmental Conference in Toronto on September
9-10, 1970 (Towe 1970a) (Cowan 1970, OWRC 1970a; OWRC 1970b). The
Governors of the Great Lakes States, state officials, as well as representatives of
both federal governments and other Canadian provinces attended the meeting
(Johnson 1970; Peterson 1970b). Commissioners of the IJC and representatives
of the JWG also attended. State and provincial officials perceived that there was
a crisis because discharges of municipal and industrial wastes into the Great
Lakes were not adequately controlied. Officials at the conference agreed that
immediate remedial measures had to be taken while Canada and the United
States completed their negotiations (Peterson 1970a). The conference
confirmed the concerns of government officials about the causes and
consequences of pollution in the Great Lakes and its recommendations were
included in the Circular 175 package of May 1971 that provided the basis for
requesting approval to negotiate an executive agreement with Canada
(Hillenbrand 1971e).

The Govermnor of Michigan, William Milliken, hosted a second meeting, the
Conference of Great Lakes Governors and Premiers, the following year on
August 16-17 (Johnson 1971b). The conference resolutions reaffirmed regional

perceptions of Great Lakes problems and solutions and urged Canada and the
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United States to develop a strong water quality agreement “at the earliest
possible date” (Anonymous 1971).

Meanwhile, the Joint Working Group held its first planning meeting in
September 1970 and organized ten sub-groups to address pollution control
management issues (Hillenbrand 1971g, pp.7-8). The representatives of the
federal agencies in the U.S. section of the JWG reviewed the recommendations
of the sub-groups (Rogers 1971, pg.3). A final report was drafted and approved
at the second meeting of the JWG in April 1971 (Hillenbrand 1971g, pg.8).

The Second Ministerial Meeting was convened two months later in June,
where the JWG Final Report was presented to the govemments. Russell Train
led the U.S. delegation at the June meeting as he had done a year earlier
(Johnson 1971c).

The policy entrepreneurs who were responsible for determining the
importance of Great Lakes poliution problems and the U.S. negotiating position
were identified in Circular 175. Request for Authority to Negotiate an Executive
Agreement with Canada for Affirmative Action to Combat Water Pollution in the
Great Lakes System (see APPENDIX C) (Hillenbrand 1971b). Numerous
government officials reviewed the Circular 175 package and recommended that
authority be given to begin the negotiations; it was officially approved on June S
1971, by Under Secretary of State Johnson. The officials who reviewed the
Circular 175 package included the U.S. section of the IJC, State Department,

CEQ, Environmental Protection Agency (EPA), U.S. Coast Guard, U.S. Army
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Corps of Engineers, Department of Transportation, and Office of Science and
Technology (White House).

Similarly, as the negotiations with Canada drew to a close almost a year
later the Secretary of State gave final approval in early April 1972, for the U.S. to
conclude the Great Lakes Water Quality Agreement. The State Department
prepared a second Circular 175 package, Request for Authority to Conclude a
Great Lakes Water Quality Agreement (see APPENDIX F). The Secretary then
sought comments from policy entrepreneurs involved in the 1971 review and
from additional ones in the Great Lakes Basin Commission, Department of
Commerce, and Department of Agriculture (Burns 1972a, pp.1-2).

The United States structured their negotiating team in two levels with the
Department of State assigned overall responsibility (Burns 1971). The first level
team was concemed with the basic agreement and supervision of the
negotiations; it included high level representatives from the State Department,
EPA, U.S. Coast Guard, CEQ, and Corps of Engineers (Burns 1971). The
second level team was responsible for negotiating the technical annexes to the
basic agreement (Burns 1971). This team, numbering about fifty, included
representatives of the federal agencies or departments just mentioned as well as
eight additional ones (Johnson 1971a). Frederick O. Rouse, Chairman, Great
Lakes Basin Commission, and William Marks, Chief of Water Resource Planning,
Michigan Water Resources Commission, served on the negotiating team as

representatives of the Great Lakes States (Johnson 1971c; Nef 1971a).
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Prime Minister Pierre Trudeau and President Richard Nixon signed the
Great Lakes Water Quality Agreement in Ottawa on April 15, 1972.

4.1.B. Research Findings

Summarized in Table 4.2 are the visible entrepreneurs who held high-level
leadership positions and the policy process activities they were involved in.
Because there were often numerous sources of information on their activities, it
was possible to thoroughly evaluate whether they exhibited the essential
characteristics of Kingdon's model. Discussion of the many others who were
also involved appears in the section above.

Most of those identified in Table 4.2 held high level positions that required
them to interact with the media and general public. They were easily associated
with the government's policies and programs on Great Lakes water pollution
issues.

The most notable visible entrepreneurs were President Nixon and
Secretary of State William Rogers. They were involved during the critical period
of 1969-1970 when the International Water Pollution Boards and the International
Joint Commission defined Great Lakes problems in the reports. They also
increased their involvement when the governments convened the ministerial
meetings in 1970 and 1971. Also, the cumulative effect of their activities
demonstrated persistence in bringing the Great Lakes issues onto the
governmental agenda and eventually to the decision agenda in 1971 and 1972.
They used their negotiating skills to resolve differences on issues with Canada

and combined these with leadership skills for keeping the basic Great Lakes
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agreement in line with evolving U.S. water pollution law and the politics of the
region and nation.

In addition, Russell Train held key positions of responsibility during this
period that clearly established the legitimacy of his roles and the political
connections necessary to be effective in them. He had a crucial role in the early
meetings where problems were identified and defined for the governmental
agenda and at later ones where the most important decision agenda items were
identified for authoritative action.

Other visible entrepreneurs used primarily their political skills such as
Moynihan, Herter, Springsteen, Johnson and the Great Lakes govermors and
Canadian premiers. Experts who had a legitimate claim to be heard were
Poston, Hillenbrand, MacDonald and Bumns. As identified in Table 4.2 and
discussed above, they were responsible for critical activities in the problems
stream that helped to define and advance Great Lakes pollution problems onto

the government’s decision agenda.
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Table 4.2 Visible Entrepreneurs and Problems Stream Activities.

H.W. Poston, Regional Director, Great Lakes Region, Federal Water Pollution Control Admin.
Chaimman of U.S. Section - both Boards: Intemational Lake Erie Water Pollution Board, and
Intemational Lake Ontario — St. Lawrence River Water Pollution Board;

Report to the Intemational Joint Commission: Pollution of Lake Erie, Lake Ontario and the
International Section of the St. Lawrence River

Christian A. Herter, Special Assistant to the Secretary for Environmental Affairs, Bureau of
Intemational Scientific and Technological Affairs, Department of State

Chaiman of U.S. Section: International Joint Commission

IJC Special Report to the Governments: Special Report on Potential Qil Pollution,
Eutrophication and Pollution from Watercraft

IJC Final Report to the Governments: Pollution of Lake Erie, Lake Ontario and the
Intemational Section of the St. Lawrence River

Daniel P. Moynihan, Counselor to the President
initiated intergovermmental Discussions with Canada on Great Lakes Water Quality

Russell E. Train, Chairman of Council on Environmental Quality

Chairman of Task Force: President’s Great Lakes Task Force

Head of U.S. Delegation: Canada and United States Task Force Meeting
Head of U.S. Delegation: First Ministerial Meeting on Great Lakes Pollution
Head of U.S. Delegation: Second Ministerial Meeting on Great Lakes Pollution

Martin J. Hillenbrand, Assistant Secretary for European Affairs, State Department
Circular 175: Request for Authority to Negotiate an Executive Agreement with Canada, 1971

Gordon J. MacDonald, Council on Environmental Quality
Chairman of U.S. Section: Joint Working Group

John P. Robarts, Prime Minister of Ontario

Conference Convener. Great Lakes Environmental Conference

Delegates - Great Lakes Govemnors: Michigan (Milliken), lllinois (Ogilive), Minnesota
(Anderson), Ohio (Gilligan), Wisconsin (Lucey), and Lt. Govermnor of Indiana (Folz); State and
Provincial Officials

William Milliken, Governor of Michigan

Conference Convener. Conference of Great Lakes Governors and Premiers

Delegates: Premier Davis, Ontario; Minister Goldbloom, Quebec; Great Lakes Govemnors:
Minnesota (Anderson), Ohio (Gilligan), Wisconsin (Lucey), and Lt. Govemor of indiana (Folz);
State and Provincial Officials

Douglas F. Bums, Legal Adviser, European Affairs, State Department
Circular 175: Request for Authority to Conclude an Executive Agreement with Canada, 1972

George S. Springsteen, Deputy Assistant Secretary for European Affairs, State Department
Head of U.S. Team: U.S. Negotiating Team
Deputy Head of U.S. Team: William M. Johnson, Director, Office of Canadian Affairs

President Richard M. Nixon
William P. Rogers, Secretary of State
Signatories: Great Lakes Water Quality Agreement
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4.2. How did environmental conditions become perceived by visible
entrepreneurs to be a problem?

Table 4.3 H 1.2 Variable Specification.

Research | Measurement !
Question Type Variable Description

H1.2 - Nominal " Environmental Conditions: comparison against
‘ ' social values; comparison against other political
. jurisdictions; categorizing in a particular way.

4.2 A. Research Data

The First Ministerial Meeting between Canada and the United States
convened on June 23, 1970 to discuss the IJC Special Report that had been
submitted to the govermments in April. The report had focused on the problems
of “potential oil pollution, eutrophication and poliution from watercraft” and
included recommendations that they “should be brought to the immediate
attention of the Governments as a matter of urgency” (Hillenbrand 1971f, pg.2;
State 1970a; State 1970b). These problems were the main concems that were
identified at the public hearings organized by the IJC earlier in the year (see
Chapter 2). They also had been previously reported and were recognized by
federal and state officials ( FWPCA 1968b; FWQA 1970a; FWQA 1970b; GLBC
1969; 1JC 1967; Ohio 1965; PHS 1965). The officials at the meeting agreed
that further action was needed to address the problems in the IJC Special Report
and established a Joint Working Group to investigate these and report back to
the governments (Hillenbrand 1971f;, State 1970a; State 1970b).
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In addition, officials at the First Ministerial Meeting extended the scope of
their actions beyond the IJC Special Report when they also agreed that spills of
hazardous materials should be included in a new joint contingency plan for the
Great Lakes (State Hillenbrand 1971f; 1970b). Under U.S. law, section 12 of the
Water Pollution Control Act of 1970 defined hazardous materials as:

“elements and compounds which, when discharged in any quantity into or upon
the navigable waters of the United States ... present an imminent and substantial
danger to the public health or welfare”

(33 U.S.C. 1162(a) ; United States 1970e, pp.106-108).

Within the framework of U.S. laws and federal regulations, toxic and hazardous
substances referred to the same materials (CEQ 1971b, pp.17-21). A series of
crucial events took place in 1970 that helped to change U.S. officials’ perceptions
of hazardous substances.

In the early spring of 1970 Russell Train, Chairman of the Council on
Environmental Quality, headed an advisory group concerned with toxic
substances. Their purpose was to investigate the environmental issues of
“metals and synthetic organic chemicals which might endanger human healith
and the environment ... and (also) the great uncertainty about a number of key
aspects of the whole area of toxic substances” (CEQ 1971b, pg.iii). The advisory
group’s report, “Toxic Substances,” that was issued in December 1970 noted that
“recent incidents of mercury and other contamination of the environment and the
diversity and quantities of toxic and potentially toxic substances entering the
environment indicate the extent of this growing national problem” (CEQ 1971b,
pg.vii). The report was the basis for President Nixon's legislation, Toxic

Substances Control Act of 1971, the mercury situation in particular was used to
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pressure Congress into action on the legislation (Corrigan 1970a). In fact, the
CEQ'’s Second Annual Report observed that “the mercury problem might have
been recognized much earlier had the Toxic Substances Control Act been law”
(CEQ 19714, pg.17).

The CEQ observed in the First Annual Report: Environmental Quality that
effects of toxic substances released into the environment were “not fully
understood (and thus) constitute a mounting concern ... mercury pollution has
become a serious national problem” (CEQ 1970, pg.52). In particular, trace
amounts of toxic substances in water supplies could impact human health and
“health authorities (showed) increased concern over their potential effects” (CEQ:
Council on Environmental Quality 1970, pg.40).

Train also organized a Mercury Pollution Conference that convened on
July 7 with representatives from the State Department, Departments of Interior
and Health, Education and Welfare, and Office of Science and Technology (Train
1970b). The purpose was to determine what was known about mercury pollution
and identify alternative actions the administration might need to take (Corrigan
1970a).

In addition, there were several incidents of mercury contamination in Great
Lakes fish and other wildlife that were discovered by the Canadians and later
confirmed by U.S. officials (Corrigan 1970a; RSC 1971; Senate 1970; Turney
1970). As discussed in Chapter 2 the mercury contamination incident in Lake St.
Clair was followed by a great deal of diplomatic activity that quickly involved

Secretary of State William Rogers (Corrigan 1970a). The United States
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suggested the parties meet to discuss alternatives for intergovernmental action,
Canada agreed and planning commenced for a high level meeting.

Also, evidence quickly mounted to reveal the scope of the mercury
problem in the Great Lakes. On April 21 Secretary of the Interior Walter J. Hickel
announced a massive cleanup operation for Lake Erie and directed the Federal
Water Quality Administration to broaden its investigation of water quality
throughout the United States (FWQA 1970, Appendix VI, pp.94-108).

Congress scheduled hearings in May on the “Effects of Mercury on Man
and the Environment” that focused first on the Great Lakes; they continued into
the summer (Senate 1970). U.S. Senator Philip Hart of Michigan, who chaired
the hearings, observed that whereas initially “we were dealing with a water
poliution problem confined to the Great Lakes ... we may now be experiencing
one of the greatest environmental crises in our history. It has been reported that
at least 17 States now are afflicted with unsafe mercury levels in water” (Senate
1970, pg.93). The hearings revealed that government officials were not looking
for a mercury pollution problem; e.g., the Bureau of Water Hygiene in the
Department of Health, Education and Welfare carried out a survey in 1969 of
public water systems but did not include mercury in it (Corrigan 1970a).

In addition, these same officials were unaware that bacteria converted
inorganic forms of mercury into the highly toxic methyl mercury form (Corrigan
1970a; Senate 1970, pp.435-457). The hearings also established that federal
agencies had not worked with the states to adopt specific water criteria for

waterborne mercury under the Federal Water Pollution Control Act of 1965 (Pub.
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L. 89-234) and neither did they have the authority to quickly respond to
contamination of water and food supplies (Corrigan 1970a). Finally, the
government could halt discharges of municipal and industrial wastes containing
mercury only by resurrecting provisions of the Rivers and Harbors Act of 1899
(Senate 1970, pp.435-457).

All of these events occurred before the First Ministerial Meeting or were
unfolding by late June as the officials gathered in Ottawa. Equally important,
these events directly or indirectly involved the visible entrepreneurs of the U.S.
delegation.

Toward the end of 1970 the IJC completed the assessment of Great
Lakes environmental conditions guided by Articles IV and VIII of the Boundary
Waters Treaty of 1909. The rivers and lakes shared by Canada and the United
States along their border are protected under Article IV that states: “boundary
(waters) shall not be polluted on either side to the injury of health or property on
the other” (IJC 1998, pg.8). The uses of the waters were prioritized by Article VIl
that states: “The following order of precedence shall be observed among the
various uses ... for these waters ...: (1) uses for domestic and sanitary
purposes; (2) uses for navigation ...; (3) uses for power and for irrigation
purposes’ (IJC 1998, pg.10).

It was possible to perceive a threat because each designated use
assumed a legitimate social value when it was recognized as such under the
Treaty and obviously required a certain condition of water quality to be able to

serve that use (Bilder 1971, pp.480-484, 511-517). The IJC's assessment
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compared the designated uses against actual experiences of using Great Lakes
waters to determine if there were impairments due to pollution. Thus, the social
values associated with the designated uses of water were perceived as
threatened by “the grave deterioration of water quality” (State 1973, pg.1).

In fact, the 1JC Final Report documented ten specific categories of
impairments to the designated uses of Great Lakes waters (IJC 1970a, pp.34-
51). Two of these categories, Organic Contaminants and Toxic Materials in
Trace Amounts, threatened public water supplies, commercial and sports
fisheries and wildlife that feed upon the fish (IJC 1970a, pp.43-47 and 49-51, |
respectively). Examples included the effect of the pesticide DDT on Lake
Michigan fisheries and mercury contaminated fish in Lake St. Clair (IJC 1970a,
pp.93-107; NRC 1971; Turey 1970).

Another problem was toxic substances in wastes discharged by
municipalities and industry either directly into the Great Lakes or into tributaries
that drained the Great Lakes Basin (IJC 1970a, pg. 72-79 and137). The IJC was
primarily concerned about public water supplies because the health effects of
these toxic substances were largely unknown (IJC 1970a, pp.50-51).

Finally, the govermments accepted the Joint Working Group Final Report
at the Second Ministerial Meeting on June 10, 1971 and this provided the
framework for the negotiation of an intergovernmental agreement that began
several days later (Hillenbrand 1971g; State 1971b). The report recommended
that compatible standards for water quality be developed for mercury, heavy

metals and persistent organic contaminants, along with many other measures for
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addressing the Great Lakes problems identified in the IJC Special Report (April
1970) and IJC Final Report (December 1970) (Hillenbrand 1971g, pp.2, 9-12).

4.2.B. Research Findings

Officials at the First Ministerial Meeting focused their discussions on the
recommendations in the IJC Special Report and agreed to move three items; oil
poliution, eutrophication and pollution from watercraft, higher up on the
governmental agenda. In effect, they agreed with the IJC that these problems
either had impaired a designated use that was recognized under the Boundary
Waters Treaty or had a high potential to do so and that urgent action was
required. Environmental conditions, such as discharges of municipal and
industrial wastes that contained phosphate nutrients that accelerated
eutrophication of lakes impaired designated uses of the waters. These were
perceived to be Great Lakes problems for the governmental agenda because
they conflicted with social values, specifically the designated uses under the
Boundary Waters Treaty.

A significant item that was added to the governmental agenda at the
Ottawa meeting was spills of hazardous materials. This was significant because
hazardous materials were not mentioned in the IJC Special Report that had been
submitted to the govemments only two months earlier. Hazardous substances
appear to have been added to the governmental agenda because of several
crucial events that occurred shortly before or at about the same time as the First

Ministerial Meeting and that involved most of the visible entrepreneurs of the U.S.
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delegation. One very significant incident already discussed in Chapter 2 involved
mercury contamination of fish in Lake St. Clair.

Another was Train's involvement in the toxic substances advisory group
and Mercury Pollution Conference that expanded his understanding of toxic
substances that were of concern throughout the U.S., such as the scientific,
social, political, and legal ones for pesticides. Also, the strengths and
weaknesses in the Nixon administration’s ability to effectively act on these
problems became clearer. Interactions with the Canadians from the onset of
these problems enabled Train to compare the social, economic, legal and
political factors that determined how either nation could respond to hazardous
substance problems. Thus, it was inferred that Train perceived hazardous
substances were a problem because he had categorized these materials in a
new way and had compared the abilities of both governments to respond through
their laws and programs.

Similarly, the reactions of visible entrepreneurs to the mercury
contamination incident revealed how an environmental condition became
identified as a problem when it was placed in a new category. The impetus to
create a new category for mercury was the realization that important information
for protecting public health was known to a relatively few individuals but that did
not include, unfortunately, the government officials who were charged with public
health responsibilities.

Essentially all of those who were concerned about water quality and public

health were surprised to learn that mercury could attain levels in fish that are
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toxic to humans by a previously unknown route. Bacteria in aquatic
environments were found to convert common inorganic forms of mercury to
highly toxic organic ones that could subsequently reach toxic levels in fish.
Equally important, as the understanding of mercury contamination grew,
particularly where and how it was occurring it became clear that not only was the
government not looking out for these problems, they also did not have effective
policy tools to deal with them. Thus, all of these factors converged to create a
new category for mercury and other toxic substances released into the
environment.

The final result was that a year later the decision agenda of the
governments did include persistent toxic substances. The JWG Final Report
recommended that compatible standards be developed for mercury, toxic heavy
metals and persistent organic contaminants.

4.3. How did environmental problems become perceived by visible
entrepreneurs to be important?

Table 4.4 H 1.3 Variable Specification.

Research | Measurement |
Question Type | Variable Description

H13 " Nominal ' Environmental Problems: change in a systematic
: . indicator; focusing event; feedback from
- government programs and policies.

| |
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4.3.A. Research Data

Most of the events and visible entrepreneurs discussed below were
introduced in the previous question, H 1.2. Refer to that material and Chapter 2
where appropriate.

Mercury contamination in Great Lakes fish and other wildlife was first
reported by the Canadians and later confirmed by U.S. officials ( RSC 1971,
Senate 1970; Turney 1970). A great deal of diplomatic activity followed that
resulted in a high level meeting on May 25 with Canadian officials; the U.S.
delegation was led by Russell Train. Interest in the mercury problem expanded
on April 21 when Secretary of the Interior Walter J. Hickel directed the Federal
Water Quality Administration to begin a cleanup program for Lake Erie and
investigate other water bodies throughout the United States (FWQA 1970,
Appendix VI, pp.94-108).

Finally, Congress began hearings on May 8 on the “Effects of Mercury on
Man and the Environment” that focused on the Great Lakes; the hearings
continued into the summer (Senate 1970). The Senate hearings indicated a
mercury contamination problem not only in Great Lakes states but also in 17
states around the country (Senate 1970, pg.93). This contamination problem
was not part of the official agenda at the May 25 meeting but the Canadian and
U.S. delegations agreed that intergovernmental action was required on a number
of issues and that they would meet again on June 23.

The First Ministerial Meeting was held on June 23, 1970 and officials

discussed the |JC Special Report that focused on the problems of “potential oil



poliution, eutrophication and pollution from watercraft” (Hillenbrand 1971f, pg.2;
State 1970a; State 1970b). These were the principal problems identified at the
public hearings organized by the IJC earlier in the year (see Chapter 2). The
officials at the meeting agreed that spills of hazardous materials should be
included in a new joint contingency plan for the Great Lakes (State Hillenbrand
1971f; 1970b).

Several other events in 1970 drew attention to toxic substances and
mercury contamination in particular. Russell Train headed an advisory group
that investigated the environmental issues of toxic substances released into the
environment (CEQ 1971b, pg.iii). The group’s final report was the basis for
legislation proposed by President Nixon and focused attention on mercury and
other contamination incidents that were appearing with increasing frequency
(CEQ 1971b, pg.vii). Train also held a Mercury Pollution Conference in July to
assess the mercury problem and what the administration could do to effectively
respond (Train 1970b).

Toward the end of 1970 the IJC finished its assessment of Great Lakes
environmental problems for the Lower Lakes Reference. Articles IV and VIl of
the Boundary Waters Treaty guided the assessment; the IJC identified all current
designated uses of Great Lakes waters by both countries and focused on those
that were being impaired by water pollution (IJC 1998, pg.8 and 10). The IJC
Final Report documented ten specific areas where designated uses were
impaired (IJC 1970a, pp.34-51). Two of these areas, Organic Contaminants and

Toxic Materials in Trace Amounts, impaired or threatened to impair public water
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supplies, commercial and sports fisheries and wildlife (IJC 1970a, pp.43-47 and
49-51, respectively). The IJC Final Report focused concern on public water
supplies because little was known about the health effects of many toxic
substances that were being discharged in municipal and industrial wastes (1JC
1970a, pp.50-51).

The JWG Final Report generally agreed with the findings of the IJC Final
Report. The report recommended the governments act quickly to eliminate all
sources of mercury and other toxic heavy metals and to limit those sources that
accumulate persistent pesticides, herbicides, and other organic contaminants in
the Great Lakes (Hillenbrand 1971g, pp.11-12). The report also recommended
that both governments set water quality standards for mercury, heavy metals and
persistent organic contaminants (Hillenbrand 1971g, pp.2, 9-12).

4.3.B. Research Findings

It is important to remember that mercury contamination, in either the Great
Lakes or the United States generally was not on the governmental agenda before
1970. Its promotion onto the governmental agenda and rise in relative
importance occurred in a matter of several months; by comparison, other agenda
items, such as eutrophication were moved onto the governmental agenda by
1964 when the governments sent the Lower Lakes Reference to the IJC. Thus,
the suddenness with which the mercury contamination incident unfolded makes it
all the more important to clearly distinguish between those factors that put it on
the agenda that are discussed in the previous question and those that enhanced

its importance which are the main concem of this question.



The mercury contamination situation exhibited all of the factors that push a
problem to the top of the governmental agenda. For example, impacts on
commercial and sports fisheries were real losses in the near term and potential
losses in the long term if the situation continued. Thus, there was a very
unambiguous change in a systematic indicator, the economy of the Great Lakes
fisheries. Also, the incident became a focusing event because it surprised many
people, including experts, that inorganic forms of mercury could easily become
part of the aquatic food chain. Mercury contamination took on added meaning
because symbols of major importance in the Great Lakes, commercial and sports
fisheries and even the Great Lakes as a water resource were seriously
threatened. Finally, officials at the federal and state levels quickly leamed that
the policy tools they had available left them ill equipped to deal with toxic
substances in the Great Lakes. They also learned that the problem was not
isolated to the Great Lakes States and the deficiencies in govermment programs
and policies served to reinforce views about the need for change. Therefore,
these factors were quite effective at increasing the importance of toxic
substances and bringing them in line for authoritative policy decisions.

Similarly, decisions and actions at the First Ministerial Meeting reflected
the interaction of all three factors. The governments agreed with the IJC Special
Report that had shown uniformly negative changes in systematic indicators for
eutrophication, especially of Lake Erie, and pollution from both commercial and
recreational watercraft. The joint contingency plan addressed concerns for

potential oil spills in the Great Lakes. Also, the IJC Special Report revealed the
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scope of the problems in terms of how effectively government was responding;
government programs were found deficient. Finally, the mercury contamination
situation was a focusing event for the meeting because it brought the
governments together to discuss Great Lakes problems and it only served to
underscore the importance of the report's recommendations.

Moreover, it was inferred that Train’s roles with the toxic substances
advisory group and Mercury Pollution Conference vis-a-vis his other key roles for
addressing Great Lakes problems permitted several factors to increase the
importance of toxic substances. These factors are found in the purposes of two
activities that provided important information on changes in systematic indicators
and feedback on govemment policies and programs; this information would be
very relevant to the meetings in which Train had a key role preceding the
GLWAQA negotiations.

First, the IJC Final Report provided the essential working document for the
Joint Working Group that would draft the framework of an intergovernmental
agreement. The report revealed how water pollution impacted uses of Great
Lakes waters and that helped to define and draw attention to Great Lakes
problems. The assessment in the report documented changes in systematic
indicators related to water quality and uses of the waters and the analysis of this
information provided feedback on government programs.

Second, it is obvious that the same reasoning applies to the JWG Final
Report because it was largely based upon the 1JC Final Report. While the

factors of systematic indicators and feedback were important here as well, so
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was the fact that many of the same visible entrepreneurs had been involved a
year earlier in the principal focusing event, the mercury contamination of Great
Lakes fisheries.

4.4. Problems Stream Summary

The principal visible entrepreneurs who perceived Great Lakes water
pollution problems as important were President Nixon and two of his appointees,
William Rogers and Russell Train. They possessed the highest legitimacy in the
Executive Branch for being heard on these issues with respect to effectuating
change on the governmental agenda, were well connected and skilled poilitically
and, particularly in the case of Train, persisted in concluding a comprehensive
Great Lakes agreement. Other visible entrepreneurs, including political
appointees, state governors, etc. contributed to the perception that these
problems were important either because they had a legitimate claim to be heard
and spoke out; e.g., Governor Milliken of Michigan or were skilled politically, such
as Patrick Moynihan.

The conditions of water quality in the Great Lakes, especially
eutrophication in Lake Erie were perceived to be a problem because the quality
had deteriorated to the point of impairing designated uses of the waters. This
was perceived as a problem for the governmental agenda because the Boundary
Waters Treaty formally recognized these designated uses; thus, establishing
their social value and the governments bore some responsibility for maintaining

the uses of the waters.
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In addition, it became clear that the conditions of water quality were
affected by the discharge of toxic and hazardous substances in municipal and
industrial wastes, such as mercury from chemical operations. This became a
problem when comparisons among political jurisdictions in the U.S. revealed the
weak capability of local and state governments to abate these practices.

The mercury contamination situation further emphasized the serious and
poorly understood nature of these conditions because it was discovered that
many forms of mercury common in industrial waste discharges could become
highly toxic methyl mercury that contaminated commercial and sports ﬂsherievs.
This discovery provided the opportunity to create a new category for the problem
of mercury-containing wastes discharged into the Great Lakes and, more
generally for the problems of toxic substances discharged by municipal and
industrial sources. Finally, the mercury situation revealed that there were no
effective policy tools available to government jurisdictions at the state or federal
levels for dealing with a specific contamination problem in public water supplies,
commercial and sports fisheries, or Great Lakes waters in general.

The cumulative effect of these problems was to draw attention to changes
in a number of systematic indicators and that revealed how significant the
impairment of the uses of Great Lakes waters had become. Thus, Great Lakes
water quality was perceived as a very important problem. The mercury
contamination situation in particular was a focusing event that produced
economic losses to commercial and sports fisheries. In this case, there were

clear changes in systematic indicators; that is, economic and ecological ones that



revealed problems with Great Lakes water quality. In addition to the symbolic
importance of the Great Lakes and its fisheries resource, feedback showed that
government jurisdictions on both sides of the boundary were not equipped to
handle contamination caused by the discharge of toxic substances. This was the
conclusion of high-level discussions by the Premiers and Governors at the Great
Lakes Environmental Conference in Toronto.

Visible entrepreneurs also perceived the water quality problems as
important as reflected in other venues and events. These included the First
Ministerial Meeting, IJC Special Report, IJC Final Report, JWG Final Report and
Circular 175 package that demonstrated changes in systematic indicators and

provided feedback on government policies established to handle them.
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CHAPTER 5. POLITICS STREAM ANALYSIS

Background information related to the principal events and policy
entrepreneurs for the GLWQA was presented in Chapter 2. Refer to that
information and the research questions discussed in Chapter 3 to follow the
analyses below.

The analysis discusses visible entrepreneurs and the operation of the
politics stream. However, two key points from the discussion on policy
entrepreneurs in Chapter 2 are worth repeating. First, the emphasis of the
analysis is on the process occurring within each stream; that is, even though it is
important to recognize who the visible entrepreneurs are, the principal interest is
the way that people operated within the politics stream to maximize their
influence on setting the governmental agenda. Second, the model also posits
that they might fulfill more than one role in the overall policy process; for
example, those who are identified as visible entrepreneurs in this stream may
serve as hidden entrepreneurs in the policies stream.

5.1. Which visible entrepreneurs perceived that there was broad support
for changing the government’s agenda?
Table 5.1 H 2.1 Variable Specification.

Research | Measurement
Question Type Variable Description
H21 | Nominal Visible Entrepreneurs: public officials; opinion

leaders. Characteristics: legitimate claim to be
. heard; known political connections and/or

: | negotiation skills; persistence.

| |
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5.1.A. Research Data

President Nixon was proactive in setting the administration’s
environmental agenda that sought to expand the power of the federal
government over air and water poliution control programs (Corrigan 1970b;
Corrigan 1970c). This was a major policy shift from earlier laws where Congress
had delegated the primary role to the states. A legislative task force assembled
by the President in August 1969 found that after they finally agreed that the
principal problem was unchecked poliution, there was no dissention over drafting
legislation expanding the federal government’'s power (Corrigan 1970c).

It was a politically popular set of issues that generated fierce competition
among the Nixon administration, Republicans and Democrats in Congress
(Corrigan 1970b). Several weeks after presenting the traditional State of the
Union speech to Congress, President Nixon delivered a Message on the
Environment in February 1970 that permitted him to focus just on those agenda
items (CEQ , pp.254-271).

For example, the President proposed the Clean Waters Act that would
authorize funds for waste treatment facilities. Equally important, the legislation
proposed new state-federal water quality standards for industrial and municipal
waste dischargers that would involve “precise effluent requirements”. The
President explained the basis for the new “effluent limitations” approach was a
“profoundly significant principle: the nation’'s waterways belong to us all, and (the
dischargers) should (not) be allowed to discharge wastes into those waterways

beyond their capacity to absorb the wastes without becoming poliuted” (CEQ
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1970, pp.258-259). In another message to Congress on April 15 the President
announced plans to propose legislation that would stop dumping of dredge spoils
in the Great Lakes (Nixon 1972, pp.141-143).

The President was confronted with numerous other policy problems
emanating from the Great Lakes. The Intemational Boards had submitted the
Final Report with recommendations to the IJC the previous November; the IJC
was beginning to seek feedback from the govemments (ILELOWPB 1969a).
With the IB Final Report as a basis, the IJC submitted a third interim report, the
IJC Special Report, to the governments in early April ( IJC 1970a, pp.13-14;
State 1970a). The IJC made recommendations “as a matter of urgency” that it
believed “required implementation at the earliest possible date” ( IJC 1970a,
pg.14; IJC 1970b; State 1970a). Also, on April 8 the IJC requested that the U.S.
government provide preliminary views on Recommendation No. 19 of the IB Final
Report that recommended the governments appoint a board to coordinate joint
international programs for water pollution control on the Great Lakes (Burns
1970a; ILELOWPB 19693, pg.13).

President Nixon established the Special Task Force on the Improvement
of the Effectiveness of Water Quality Control on the Great Lakes, put Russell
Train in charge and directed the group to consider this recommendation and
report back to him (Burns 1970a).

Initially, the task force was supposed to “conduct an overall review of the
problems related to water quality management of Lake Erie” (Rogers 1970b).

But they quickly determined that the review had to be expanded to include all of



the Great Lakes; the President approved the broader scope (Hillenbrand 1970a,
Memorandum for the President, pg.1).

Simultaneously, officials were responding to discoveries of mercury
contamination in Great Lakes fish that had been revealed by Canadian studies
(see Chapter 2). The U.S. formally responded to the situation in a report to the
Government of Canada and suggested a meeting to discuss mercury pollution in
the Great Lakes. After receiving a favorable reply President Nixon asked Russell
Train to meet with Canadian officials. At the May 25 meeting the President's
Great Lakes Task Force met with their Canadian counterparts in Ottawa and
agreed that there were serious problems. They also agreed to hold another high
level meeting in June. Canada sought a more formal approach and proposed the
negotiation of an intergovernmental agreement.

Russell Train became fully engaged coordinating U.S. activities in
subsequent intergovernmental meetings with Canada. In addition to the May
meeting he led the U.S. delegation at the First Ministerial Meeting in June 1970
(State Hillenbrand 1971f; Hillenbrand 1971g; 1970b). The officials agreed to
establish a Joint Working Group to “consider common water quality objectives
and implementing programs for pollution control” (State Hillenbrand 1971b, pg.3;
Hillenbrand 1971f, pp.1-2; 1970b). However, Train did not agree to negotiate an
intergovernmental agreement as the Canadians had earlier hoped.

On September 1 the United States informed the 1JC that they supported
Recommendation No. 19 in the IB Final Report (Burns 1970a). The Government

of Canada told the IJC on September 3 that they did not support the
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recommendation under the current circumstances because they “would not wish
to consider or support any specific proposed institutional changes or
arrangements until such time as programs ... become more clearly defined”
(Burns 1970b). Their view was that the way to define the programs was to
negotiate an intergovernmental agreement with the United States.

Russell Train submitted the Final Report of the President’s Great Lakes
Task Force on September 24, the President approved the report on October 1
(Hillenbrand 1971d). The report recommended that the Council on
Environmental Quality coordinate the U.S. position of the federal agencies on the
IJC Final Report that was to be issued at the end of the year. It also
recommended that the CEQ prepare the United States position for negotiations
with Canada in the JWG,; it was silent on Canada'’s request to negotiate an
intergovernmental agreement (Hillenbrand 1971d, pg.5).

In November the Department of State reviewed the appropriateness of a
formal agreement with Canada and decided that a formal treaty would not be
necessary. But they did recommend that an executive agreement be authorized
pursuant to Circular 175 procedures to implement the recommendations of the
President's Great Lakes Task Force Final Report and those that were anticipated
to be part of the IJC Final Report (Bums 1970c). By the end of December when
the IJC submitted the Final Report to the govemments the U.S. was in favor of
an executive agreement; but the U.S. had not finalized a decision to proceed with

concluding one (MacDonald 1970).



The IJC submitted the Final Report with recommendations to the
Governments in December 1970 (IJC 1970a). Under a procedure approved by
President Nixon, Russell Train coordinated and reconciled the different
responses of the federal departments and agencies and state governments
before the United States transmitted its official position to the Government of
Canada (Hillenbrand 1971a; Train 1971). Secretary of State William Rogers
described the final report as “a major objective study of the water pollution
problem, ... (that) is expected to serve as a comerstone of governmental efforts”
(Rogers 1971, pg.3). The United States announced acceptance of the Final
Report and recommendations at a press conference on January 14 1971
(Hillenbrand 1971a).

In April 1971, the JWG finished its work and approved the draft final
report: “Final Report of the Canada-United States Joint Working Group on Great
Lakes Pollution” (Hillenbrand 1971b, pg.3). The JWG Final Report
recommended the governments conclude an intergovernmental agreement using
the framework developed in the Final Report (Hillenbrand 1971b, pg.4). The
framework included provisions that implemented essentially all of the
recommendations in the IJC Final Report as well as those in the Final Report of
the President’'s Great Lakes Task Force (State Hillenbrand 1971b, pg.4; 1971a).

Before the Second Ministerial Meeting was held in June, the Department
of State prepared an authorization to negotiate an executive agreement with
Canada pursuant to the Circular 175 procedures (Hillenbrand 1971b). As for the

option of a formal treaty they observed that Article IV of the Boundary Waters
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Treaty of 1909 basically committed each nation not to pollute the boundary
waters in ways that would injure the health or property of either party. Because
the United State intended to further the implementation of these commitments,
the new agreement “should not be viewed independently of it” which would likely
be the case if another treaty were negotiated (Hillenbrand 1971b, pg.6).

In June, Russell Train led the U.S. delegation to the Second Ministerial
Meeting where the two governments accepted the JWG Final Report and
recommendations and agreed to negotiate an intergovernmental agreement with
Canada (State 1971b).

5.1.B. Research Findings

The governmental agenda for Great Lakes environmental policies began
to change markedly in late 1969 when the Intemational Boards submitted a Final
Report to the IJC. Several months later as the IJC was about to complete the
Lower Lakes Reference the mercury situation surfaced dramatically first in the
Great Lakes and then spread across many states and the Province of Ontario.
This appeared to couple policy initiatives for the Great Lakes agenda with those
demanding attention in the rest of the nation such as water pollution.

President Nixon was a very prominent visible entrepreneur immersed in
gauging support for Great Lakes environmental policies and obviously national
ones as well. The federal policy apparatus had never dealt with environmental
issues on this scale before, its powers to address them were generally weak.

Thus, changes in this policy arena required careful assessments of the support
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for them. It was inferred that the President made thorough assessments when
introducing pieces of environmental legislation, such as the Clean Waters Act.

Equally important, the President signaled high level support of the
Executive Branch for moving environmental policy initiatives onto the
governmental agenda when he delivered a special Message on the Environment
to Congress in February. To underscore this point the Message was delivered
separately from all the other agenda items traditionally offered in the State of the
Union Speech. The same approach was used when the President delivered
another message to Congress in April that introduced legislation specifically to
halt the dumping of dredged spoil into the Great Lakes. Thus, it was inferred that
the administration was keenly aware of the sources of support for making water
poliution policies a high priority on the governmental agenda.

Early in 1970 President Nixon had to address a series of Great Lakes
policy issues. First, the mercury situation became an international incident
because the problem was discovered in the boundary waters of the Great Lakes.
Second, the 1JC submitted a request for the views of the United States
government on establishing a joint board for coordinating international water
pollution control programs. Third, the IJC submitted a Special Report to both
governments that required urgent attention. The President's response was to
establish the Great Lakes Task Force that would develop policy proposals for
these issues and hold meetings with officials of Canada. Specifically, the
President directed Russell Train, Council on Environmental Quality, to coordinate

the key policy initiatives for Great Lakes issues. It was inferred that the
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President, as a visible entrepreneur assessed the support for undertaking all of
these Great Lakes policy initiatives on the governmental agenda.

In many of the key policy activities Russell Train was given a leadership
role and was able to evaluate intergovemmental and intragovernmental support
for policy proposals. These assignments included the President's Great Lakes
Task Force, First and Second Ministerial Meetings, coordination of the U.S.
response to the IJC Final Report, and oversight of the Joint Working Group that
developed recommendations for an intergovernmental agreement. Moreover,
Train’s evaluation of support for policy proposals would be very suasive because
it could include different perspectives gained from these roles.

5.2. How did visible entrepreneurs perceive the support by public
constituencies for changing the government’s agenda?

Table 5.2 H 2.2 Variable Specification.

Research | Measurement |
Question ‘ Type ? Variable Description

H22 ~ Nominal ‘ National Mood: trend in the attitudes and
- perceptions of the public about government
| policies or programs.

5.2.A. Research Data

By the beginning of 1970 the environment was the major political issue for
the election year; the “Environmental Decade” was a popular phrase heard in
Congress (Corrigan 1970b). To some observers, however, it was already clear
that President Nixon “obviously regards the environment as a vote-getting

subject” (Corrigan 1970b). For example, the President formed the Environmental
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Quality Council and the Citizen's Advisory Committee on the Environment by
Executive Order 11472 on May 29 1969 ( CACEQ 1971, Appendix A, pp.47-49;
Whitaker 1976, pg. 27). Also, after delivering the State of the Union address in
January the President traveled to Indianapolis and Chicago to see environmental
problems first-hand (Corrigan 1970b).

In addition, President Nixon’'s special Message on the Environment to
Congress on February 10 appeared to be an attempt to take away “the cause of
environmental quality from the Democrats” (Corrigan 1970b). The President
declared that “these 37 measures represent actions ... that can move us
dramatically forward toward what has become an urgent common goal of all
Americans: the rescue of our nation’'s habitat as a place both habitable and
hospitable to man” (Anonymous 1970). The election year competition between
the Republicans and Democrats would reveal to voters which party was more
dedicated to tackling pollution problems; thus, it was a major issue.

The next year the President refined and extended the administration’s
environmental priorities in a second message to Congress on February 8 1971
(Nixon 1972, pg.140). He stated that:

“The course of events in 1970 has intensified awareness of and concem about
environmental problems. The news of more widespread mercury pollution (and
other crises) ... have dramatized with disturbing regularity the reality and extent
of these problems. No part of the United States has been free from them, and all
levels of government — federal, state, and local — have joined in the search for
solutions. ... There can be no doubt about our growing national commitment to
find solutions. ... We must have action to meet the needs of today if we would
have the kind of environment the nation demands for tomorrow”

(Nixon 1972, pp.172-173).

Similarly, Russell Train was an advocate for addressing environmental

policy issues early in Nixon's administration. He chaired the President’'s Task
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Force on Environmental Quality that was established just after the elections in
November 1968 (Train 1970a). Early in 1969 the President implemented the
task force recommendation to form the Cabinet Committee on the Environment.

In January 1970, while he was still Under Secretary of the Interior, Train
described the establishment of the Council on Environmental Quality as “the
most widely publicized and discussed story of 1970. It is obvious that public
interest and expectations are intense” (Train 1970c).

National interest in Great Lakes issues was evident to Train from the
beginning. At the White House press conference in January 1970 announcing
that Train would be the Chairman of the Council on Environmental Quality, the
very first question he was asked by reporters was: “How long will it take you to
clean up Lake Erie?” (OWHPS 1971a, pg.825).

In addition, in the Great Lakes Task Force Final Report that was approved
by the President on October 1 1970; Russell Train observed that “wide public
concern has been generated recently for improving the quality of the Great
Lakes” (Hillenbrand 1971d, pg.2). Train held the same view about the
environment in public speeches. For example, in remarks delivered at a
business conference in December Train stated that “the environment is not a fad.
Indeed, public interest in the environment is rising at a faster rate than for any
other issue” (Train 1970a).

As the negotiations of the GLWQA drew to a close Train declared that “In

terms of public opinion polls, Congressional and public correspondence and

102



statements by Great Lakes’ Governors; it is clear that cleaning up the Great
Lakes is a priority political issue” (Train 1972).

In addition, the White House carefully studied a report prepared in May
1971 by the Research Division of the Republican National Committee (RNC)
entitied “Public Opinion Concerning the Environment” that summarized all the
known polls on the subject (Strachan 1971). A White House memorandum to
Russell Train, John Ehrlichman and others concluded: “All polls agree that the
environment has become one of the ‘most important problems’ we face. Only
crime and the economy rate higher than the environment as a major domestic
issue” (Whitaker 1971d).

The RNC research report also observed that the environment achieved a
high political profile very rapidly (Whitaker 1971d). A Harris Poll in 1970
remarked that “the most dramatic shift in priorities has been those of
environmental control.” A Gallup Poll noted that whereas “in 1969 pollution was
not mentioned; by May of 1970, pollution ranked second to crime ... (and) in
February 1971 poliution ... was still listed third by U.S. leaders.”

The White House responded by contracting with the Opinion Research
Corporation to conduct another survey (Whitaker 1971a; Whitaker 1971b;
Whitaker 1971c). The new poll found that “pollution/ecology” was among the
“four leading domestic issues.” It also found that while “media attention to the
environment has dropped considerably in 1971 over 1970 ... the polls show the

issue getting even stronger.” The assessment of the survey’'s author was that
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“the pollution/ecology issue is the strongest trend line aside from war and peace
and the pocketbook issue that |'ve ever seen in 25 years in the business.”

Several months later the President’'s Domestic Council under John
Ehrlichman commissioned a Lou Harris poll (Whitaker 1971e). The results of the
Harris Poll “clearly show that the environment is a very solid, strong ‘middle
America’ issue even when the tough environment versus jobs trade off questions
are asked in these polls.”

5.2.B. Research Findings

The data indicate that President Nixon and Russell Train, as well others in
the Executive Office, perceived the strong demands by the public for government
action on environmental problems. The President’s legislative proposals
signaled the high priority placed on these issues. Likewise, Train's advocacy for
Great Lakes and other environmental political initiatives demonstrated a keen
awareness of the strong public support for vigorous government action. Thus, it
was inferred that these two key visible entrepreneurs understood the national
mood and adjusted their priorities accordingly.
5.3. How did visible entrepreneurs perceive the support by govemment
institutions for changing the government’s agenda?

Table 5.3 H 2.3 Variable Specification.

Research | Measurement |

Question Type ! Variable Description

H23 . Nominal | Government Institutions: turnover of key
i | personnel, governmental jurisdiction.

L
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5.3.A. Research Data

The analysis below first follows the key events from 1968 to 1971 as the
executive branch reorganized itself in response to the growing environmental
policy demands. Then the analysis turns to the issues of governmental
jurisdiction that impacted change in the government’s agenda.

5.3.A.1. Government Reorganization

The 1968 national election placed Richard Nixon, a Republican, in the
White House and left both chambers of Congress in the hands of the Democrats
(Corrigan 1970b). One day after the election Nixon formed the Task Force on
Environmental Quality to make recommendations on political initiatives for the
environment (Train 1970a). The President approved one of the task force
recommendations and by Executive Order 11472 established the Environmental
Quality Council on May 29, 1969 (42 U.S.C. 4321 ; Corrigan 1970b). The
Environmental Quality Council was renamed the Cabinet Committee on the
Environment on March 5 1970 by Executive Order 11514 (42 U.S.C. 4321 ).
This differentiated it from the newly formed Council on Environmental Quality and
reflected that it was primarily a forum for the discussion of environmental issues
among the President and Cabinet officers (OWRC 1970a).

At the end of 1969 Congress passed the National Environmental Policy
Act (NEPA) that established the Council on Environmental Quality (CEQ)
(Wagner 1970). President Nixon signed the legislation on January 1, 1970 and
implemented it by Executive Order 11514 (42 U.S.C. 4321 ). In a statement on

January 29 the President announced the nomination of Russell Train as the first
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Chairman and described the CEQ as “parallel in responsibility to the Council of
Economic Advisers” (Wagner 1970).

Two of the five basic functions of the Council relevant to this research
were: to “develop new environmental programs and policies ... (by investigating)
new problems for which little government policy now exists”; and, to “coordinate
the wide array of Federal environmental programs” (OWHPS 1971b). For
example, the Council coordinated and monitored programs for 24 federal
departments and agencies; under NEPA it was also required to “formulate and
recommend national policies to promote the improvement of the quality of the
environment” (Train 1970e). Also, Train headed up the Great Lakes Task Force
that prepared policy recommendations for the President on pollution control
management problems; and, in early 1971, he coordinated the responses of
government agencies to the IJC Final Report (Hillenbrand 1971a; Hillenbrand
1971d; Train 1971).

In addition, Train and the CEQ served crucial roles in addressing new
political initiatives for President Nixon. These responsibilities included the
President’'s Great Lakes Task Force, the May 25 meeting of the Task Force with
Canadian officials followed by the First Ministerial Meeting in June, Toxic
Substances Advisory Group, Mercury Pollution Conference, and organization of
the U.S. delegation for the Joint Working Group. All of these roles and situations
are discussed in other research questions.

During this same time period the President's Advisory Council on

Executive Reorganization, also known as the Ash Council, was studying a
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number of options for improving government operations, one of which concemed
an agency for environmental matters (Whitaker 1976, pp.52-56). There were 44
federal programs spread throughout five separate federal departments
responsible for natural resources and the environment. Rather than reorganizing
the federal departments the President decided to pull together the various
programs and form a new agency, the Environmental Protection Agency (EPA) (
CEQ 1970, pp.24-27;, Whitaker 1976, pp.52-56). He submitted Reorganization
Plan No. 3 of 1970 to Congress on July 9, Congress concurred on October 2 and
the new EPA was scheduled to begin operations on December 2 (42 U.S.C.
4321 ; Whitaker 1976, pp.52-56).

On November 6 the President nominated William D. Ruckelshaus as the
first Administrator of EPA (OWHPS 1970). The White House held a press
conference where Ruckelshaus explained that the primary responsibility of the
new EPA was enforcement. Russell Train was also present and added that while
EPA was mainly responsible for the administration and enforcement of anti-
pollution programs, the CEQ's responsibilities included “the development of
policy covering the entire range of environmental concerns for the President”
(OWHPS 1970).

5.3.A.2. International Jurisdiction

The international issues were complicated when the GLWQA was being
negotiated because control over water pollution programs resided largely in
state, provincial, and local jurisdictions. The laws and regulations were a

complex mixture and were not always consistent. The inconsistencies created
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significant barriers to efforts intended to address Great Lakes problems (Bilder
1971, pg.478).

At least formally the Governments of Canada and the United States
addressed Great Lakes pollution problems under the aegis of the Boundary
Waters Treaty of 1909. The rules that guided their joint efforts include Article IX
that authorizes the International Joint Commission (1JC) “to examine into and
report upon the facts and circumstances of the particular questions and matters
referred (to it), together with such conclusions and recommendations as may be
appropriate” (IJC 1998, pg.11). References to the |JC are not automatic and
may be refused by either government (Bilder 1971, pp.507-511). Another
guiding rule is Article IV that specifically prohibits pollution: “It is further agreed
that the ... boundary waters shall not be polluted on either side to the injury of
health or property on the other” (IJC 1998, pg.8). The Department of State
concluded that this “provision established no new customary international law
rule at variance with existing principles” (Ganzt 1972).

These two articles provide the framework for pollution references to the
IJC. For example, the Lower Lakes Reference stated:

“... the Govemments ... have been informed that the waters of Lake Erie, Lake
Ontario, and the Intemational Section of the St. Lawrence River are being
polluted by sewage and industrial waste discharged into these waters. Having in
mind the provision of Article IV of the Boundary Waters Treaty ... the two
Govemments have agreed upon a joint Reference of the matter to the
Intemational Joint Commission, pursuant to the provisions of Article IX of said
Treaty” (IJC 1970a, pg.161).

Alternatively, the problems of transboundary pollution could be
adjudicated before the Intemational Court of Justice (Bilder 1971, pp.511-517).

The only example where this has occurred was the Trail Smelter Arbitration that
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was undertaken in 1935 to resolve claims by the United States that air pollution
from a Canadian smelter operation had caused damage on the U.S. side (Rubin
1971). The legal precedence for water conflicts was even more limited;
researchers noted that up until about 1960 many intemational river treaties that
contained provisions concerning pollution were not based on any “general rules
of interational law” (Lester 1967, pp.89-123). Regardless of the precedential
basis, adjudication would have been a legitimate option for either party because
they were on record as having accepted the International Court's jurisdiction
(Bilder 1971, pp.513-514).

However, neither Canada nor the United States has pressed an
international claim over a water pollution problem under the provisions of Article
IV (Bilder 1971, pp.511-517). One of the main reasons for this is illustrated by
the extensive five-year investigation for the Lower Lakes Reference; it revealed
how difficult it can be to determine cause and effect in such large water bodies.
The IJC concluded that:

“It is difficult to establish positively that the concentration of a particular poliutant
on one side of the boundary in the lakes is due to a specific source on the other

side. However, ... there is no doubt that contaminants originating in one country
do move across the boundary and degrade the quality of the waters in the other

country. It follows that these boundary waters are being seriously polluted

on both sides of the boundary to the detriment of both countries”

(JC 19704, pp.70-71).

Because the IJC found it impossible to apportion responsibility for transboundary
poliution the govemments chose to establish institutional arrangements and
cooperative measures, such as international advisory boards to address these

problems (Lester 1967, pp.104-105).
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The Article IX approach provides advantages for both countries while
minimizing the risks (Bilder 1971, pg.517). Under this article the conclusions and
recommendations of the IJC “shall not be regarded as decisions of the questions
or matters so submitted either on the facts or the law, and shall in no way have
the character of an arbitral award” (IJC 1998, pg.11). This permits either party to
maintain control over their foreign policy decisions because neither is bound by
the 1JC conclusions and recommendations. It also allows both parties to
negotiate flexible programs that balance their interests.

This does not imply there is a vacuum in legal doctrine for these issues.
As a practical matter, any doctrine that claims unlimited rights for one riparian
state such that it that disregards the interests of other states, violates
international legal principles and undermines interational cooperation in the use
of natural resources (Lester 1967, pp.96-97). Another widely recognized
principle of intemational law is sic utere tuo ut alienum non laedas - “one should
use his own property in such a manner as not to injure that of another” (ILA Black
1990, pg.1380; 1967, pg.793; Lester 1967, pg.96). The Trial Smelter case used
this principle when the Tribunal concluded “no State has the right to use or permit
the use of its territory in such a manner as to cause injury by fumes in or to the
territory of another ... when the case is of serious consequence and the injury is
established by clear and convincing evidence” (ILA 1967, pp.793-794; Lester
1967, pp.99-102).

Other sources of legal doctrine include the Helsinki Rules on the Uses of

the Waters of International Rivers; the Rules generally apply to international
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drainage basins, such as the Great Lakes. The Articles of the Helsinki Rules
were adopted in 1966 by the International Law Association (ILA 1967, pp.779-
830). Article Il of the Rules defines an intemational drainage basin to be “a
geographical area extending over two or more States determined by the
watershed limits of the system of waters, including surface and underground
waters, flowing into a common terminus” (ILA 1967, pg.780).

Other extant Rules that apply to the negotiation of the GLWQA concern
the equitable utilization of the waters (Chapter 2, Articles IV-V) and pollution
(Chapter 3, Articles IX-XI) (ILA 1967, pp.782-787 and 791-802, respectively).
Article IV reflects the fundamental principle of international law concerning
“equitable utilization” that “every basin state ... has the right to the reasonable
use of the waters of the drainage basin” (ILA 1967, Article IV, pg.782).

Most especially, Article XI provides that:

“In a case falling under the rule stated in paragraph 1(b) of Article X, if a State
fails to take reasonable measures, it shall be required promptly to enter into
negotiations with the injured State with a view toward reaching a settiement
equitable under the circumstances” (ILA 1967, pg.798).

And paragraph 1(b) of Article X states:
“1. Consistent with the principle of equitable utilization of the waters of an
intemnational drainage basin, a State ... (b) should take all reasonable measures
to abate existing water pollution in an intemational drainage basin to such an
extent that no substantial damage is caused in the territory of a co-basin State”
(ILA 1987, pg.793).

The intent of Article X relates to any “use that causes poliution to the extent of
depriving a co-basin State of an equitable share ... (and thereby) conflicts with
the community of interests of all basin States in obtaining maximum benefit from

the common resource’ (ILA 1967, pg.795). In effect this defines “substantial

111



damage”, such as the effects of pollution that “materially interferes with or
prevents a reasonable use of the water” (ILA 1967, pg.796).

Similar legal protections are available, at least in principle, under the
provisions of the Boundary Waters Treaty. Specifically, Articles IV and VIii
determine the apportionment of the liability for pollution control depending on
how they are interpreted. Article IV that prohibits pollution by either party was
discussed above. Article VIl provides that the “Parties shall have, each on its
own side of the boundary, equal and similar rights in the use of the waters
hereinbefore defined as boundary waters” (IJC 1998, pg.10). From Canada’s
perspective the scope of this legal concept was especially important because a
vital use of Great Lakes waters for them was its ability to assimilate wastes
discharged by municipalities and industries (Bilder 1971, pp.528-531).

On May 17 1970, just days before the May 25 meeting between the
President’s Great Lakes Task Force and Canadian officials, Joseph J. Greene,
Canada’s Minister for Energy, Mines and Resources, delivered a speech in
Buffalo, New York. While Greene acknowledged Canada’s contribution to Great
Lakes pollution he emphasized that the U.S. contributed most of it. Minister

Greene said this was a concemn to Canada because:

“... it is evident that in many Lower Lakes and river areas, pollution from the
more heavily populated and industrialized United States shore is causing
damage to Canadian waters. Thus, in these areas, ... Canada’s share of these
lakes and rivers is being used to assimilate waste from municipalities and
industries on the other side. In effect, the assimilative capacity of a considerable
part of Canadian waters is being used to serve the needs of the United States.
As you know, Canada and the United States possess roughly equal shares of
these Lower Lakes and connecting rivers, under historic treaty arrangements. In
these days of great anxiety about environmental problems, it may be expected
that Canadians will become increasingly sensitive about transboundary pollution
which causes damage to Canadian waters” (Schmidt 1970b; Schmidt 1970c).
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A month later government officials held the First Ministerial Meeting on
Great Lakes Pollution to discuss the IJC Special Report and other concerns,
such as mercury contamination in Great Lakes fish (Hillenbrand 1971f). Russell
Train, who led the U.S. delegation, reported to President Nixon on July 2 that:
“... the Canadians were especially interested in obtaining an agreement that the
U.S. and Canada would equally divide the assimilative capacity of the Great
Lakes in terms of the amounts of pollutants that could be discharged into them by
either country. Their position is that such a division is required under the
Boundary Waters Treaty of 1909 between the U.S. and Canada, an interpretation
the State Department disputes. Because of the predominance of industry and
population on the U.S. side, the practical effect of such a division would restrict
U.S. growth or require extremely high levels of treatment ...."
(Hillenbrand 1970b).
Train continued his report to the President by exploring the policy options:
“... the policy of both nations should be on positive pollution abatement rather
than on dividing up poliution. ... We can expect a period of difficult negotiations
with the Canadians as long as their current position continues. Our strategy
should be to shift the focus of the negotiations from dividing up the Great Lakes’
assimilative capacity to working toward agreement on an institutional
arrangement to monitor implementation of joint U.S.-Canadian water quality
programs” (Hillenbrand 1970b).

Later that year Minister J. J. Greene delivered another speech that
claimed “the Boundary Waters Treaty gives the international sections of the
Great Lakes equally to the U.S. and Canada, including the water’s ability to
assimilate waste” (Schmidt 1970a). Greene argued the U.S. was taking “to itself
80 percent of that property of the Great Lakes ... (with the result that) Lake Erie
may die and other Great Lakes are threatened, and our ability in the future to
further settle and industrialize our shoreline is threatened” (Schmidt 1970a).

Canada argued that it should be able to continue discharging wastes until
the levels of pollutants reach those of U.S. discharges (Bilder 1971, pp.528-531).

Though Canada recognized some obligation to reduce waste discharges, the
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practical effect of Canada’s position would be to require the U.S. to carry
essentially the entire burden for waste reduction. For its part the U.S. held that
the “equal and similar rights” concept in Article VIIl was not relevant to pollution
but pertained to designated uses such as flows and diversions for hydropower
projects (Bilder 1971, pp.528-531). Further, the United States interpreted Article
IV as providing that neither country had a right to pollute the boundary waters;
thus, it was pointless to discuss the division of pollution between them. Both
points of view were included in the preamble to the final GLWQA juxtaposed
between one of the most fundamental principles of international relations:

“Seriously concemed about the grave deterioration of water quality on each side
of the boundary to an extent that is causing injury to heaith and property on the
other side ... :
Reaffirming in a spinit of friendship and cooperation the rights and obligations of
both countries under the Boundary Waters Treaty ... and in particular their
obligation not to pollute boundary waters;

“Recognizing the rights of each country in the use of its Great Lakes waters;”
(State 1973, pg.302).

5.3.A.3. U.S. Federal Jurisdiction

Until 1972 an important source of U.S. federal authority over pollution in
the Great Lakes was the treaty power. Under the treaty power of Article VI “all
Treaties made ... under the Authority of the United States shall be the supreme
Law of the Land; thus, the nation’s interests would preempt those of the Great
Lakes states (Sanitary District of Chicago v. U.S. 266 U.S. 405 & 425-426
(1925) ; U.S. Constitution. Article V1 ). In the particular instance of the Great
Lakes, Article IV of the Boundary Waters Treaty of 1909 affirmed the nation’s
interests in poliution problems; thus, pollution was a legitimate concern of U.S.

foreign policy in the region (IJC Bilder 1971, pg.477; 1998, pg.8).
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An additional source of federal authority arose from earlier references that
the governments directed to the Interational Joint Commission. For example, in
1946 the govemments requested the |JC investigate poliution problems in the St.
Clair River, Lake St. Clair, the Detroit River, and the St. Marys River; hereafter
referred to as the Connecting Channels Reference (IJC 1951). The Reference
was extended to include the Niagara River in 1948. The IJC concluded that the
waters were “being polluted on either side of the boundary to the injury of health
and property on the other side.” It recommended that the governments adopt
“Objectives for Boundary Waters Quality Control ... as the criteria to be met in
maintaining boundary waters in satisfactory condition, as contemplated in ...
Article IV of the Boundary Waters Treaty” (IJC 1951, pp.20-21). The IB Final
Report and the |JC Final Report provided the most contemporary and relevant
examples for the GLWQA: “The Water Quality Objectives ... be recognized as
the minimal basis for the establishment of standards for these waters” (1JC:
International Joint Commission 1970a, pg.149).

As regards the GLWQA, there were limits imposed on the U.S. negotiators
because the Nixon administration decided to negotiate an executive form of
agreement (Hillenbrand 1971i). Thus, they had to watch carefully that the
commitments in the proposed agreement were consistent with government
programs authorized and already in force and Administration positions on water
quality legislation. For example, the draft agreement set forth requirements for
“the substantial elimination of discharges ... of mercury and other toxic heavy

metals, and persistent organic contaminants” (Rice 1972). The existing

115



programs that allowed the U.S. to fulfill these commitments were the Refuse Act
Permit Program and enforcement conferences under the Federal Water Pollution
Control Act of 1965 (Pub. L. 89-234) (33 U.S.C. 407 ; 33 U.S.C. 1160 ; Rice
1972; Stein 1971; United States 1970c). Further details on the limits to federal
authority for negotiating an executive agreement are discussed below.

Under Article Il of the U.S. Constitution the President is authorized to
conduct foreign relations, such as concluding agreements with other nations
(U.S. Constitution. Article Il ). As discussed earlier in Question H 2.1, President
Nixon appeared to approve the recommendation by the Department of State that
the government conclude a “formal executive agreement” with Canada rather
than a treaty (Burns 1970c, pg.5). The U.S. had three options with this form of
agreement; they could negotiate an executive agreement that was previously
authorized either by the Congress or a Senate-approved treaty, or that invoked
the independent powers granted to the President under the Constitution (Senate
1975, pp.248-249; U.S. Constitution. Article Il , Annotations - International
Agreements Without Senate Approval).

The Department of State addressed these and other political and legal
issues in guidelines that were established in 1953, known as the Department
Circular 175 Procedure (Senate 1975, pp.248-252 and 279-301). The Circular
175 Procedure provided “specific criteria” that had been developed within the
Department for determining when a treaty form should be used rather than an

executive form of agreement.
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Specifically, the treaty form would be used if: the subject matter had
traditionally been dealt with by treaty; it was not “wholly within” the powers of
Congress or the President; the agreement was to have the force of law and the
action was not within the President's independent constitutional authority; the
agreement involved commitments for the nation as a whole; or, it was decided
that the agreement should be given “utmost formality.” The Circular 175
Procedure guided the GLWQA negotiating team in following relevant U.S. law so
that none of these criteria would apply and a treaty, along with Senate approval
would not be necessary.

Another key function of the Circular 175 Procedure was to provide a
coherent U.S. perspective within the negotiation process (Senate 1975, pp.279-
301). For exémple, the procedure recommended that a draft of the international
agreement be included with the request for authority to negotiate. The draft
agreement provided a firm basis for achieving consensus among the negotiating
team and maintaining some control of the negotiation process. The strategic
importance of the draft, of course, was to direct discussions to “your text (which)
is the functional equivalent of setting the agenda” (Erickson 1995, pg.118 and
Note 287).

Over the years the President accrued considerable power to conclude
agreements without congressional authorization, and this became widely
accepted (Hyman 1983, pg.806). The decision to negotiate executive
agreements was often made in the absence of “clear, binding and agreed upon

criteria” and that gave the President considerable leeway for executive discretion
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(Hyman 1983, pg.834). Even though the Circular 175 Procedure tried to address
these needs the precedents had already been set by the mid 1950s. For
example, from the day President Nixon took office through May 1, 1972 nearly S0
percent of international agreements were of the executive form (Senate 1975,
pg.249). Other Presidents frequently used the executive form for international
agreements; the overall average from 1945-1972 was over 90 percent (Hyman
1983, Note 47, pg.816).

Before the Second Ministerial Meeting in June 1971 the Department of
State circulated a Memorandum of Law to the delegates who would attend; the
memorandum presented the legal arguments for negotiating the GLWQA as an
executive agreement (see APPENDIX D) (Hillenbrand 1971i). Under the Circular
175 Procedure (see discussion below) other documents were included that
supported the argument and other aspects of the negotiation process
(Hillenbrand 1971b). The memorandum observed that under Section 102 of the
National Environmental Policy Act (NEPA) federal agencies should “lend
appropriate support to initiatives, resolutions and programs designed to maximize
international cooperation in anticipating and preventing a decline in the quality of
mankind's environment” (42 U.S.C. 4332 (102)(2)(e) ). Also, the proposed
agreement concerned the pollution of boundary waters that are covered under
Article IV of the Boundary Waters Treaty of 1909. Thus, the Memorandum
concluded “the provisions of NEPA ... (and) the Boundary Waters Treaty would

appear to sanction the making of the agreement ... an Executive Agreement with
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Canada for the recognition of common water quality objectives” (Hillenbrand
1971i, pg.1-2).

A year later the Department of State prepared a Memorandum of Law for
another Circular 175 package that requested the authority to conclude the
executive agreement with Canada (see APPENDIX G) (Burns 1972c, pp.1-3).
As to the question of whether the President had the authority to conclude this
agreement without congressional authorization or ratification, the memorandum
repeated the earlier citations of Section 102 of NEPA and Article IV of the
Boundary Waters Treaty of 1909. However, this time the argument appeared to
focus on the concept that the President’'s power derived from the Treaty: “Since
the Agreement is basically designed to implement Article IV of the Boundary
Waters Treaty, the Executive Agreement form would appear more appropriate
than treaty form” (Burns 1972c, pg.3). This time there was no mention of NEPA
in the memorandum'’s concluding remarks.

This reasoning also seemed to provide the basis for White House public
statements at the signing of the GLWQA in Ottawa on April 15, 1972. The
Question & Answer fact sheet prepared for the media gave three reasons for
negotiating the GLWQA as an executive agreement (Eliot 1972b, Q & A, pg.2).
First, the Boundary Waters Treaty of 1909 already contained a basic agreement
not to poliute the boundary waters; the GLWQA “prescribes effective measures
for implementing that commitment.” Second, the water quality objectives portion
of the GLWQA were consistent with programs already legislated by Congress.

Wherever the Treaty authorized new institutional items in the agreement, such as
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programs and measures that required funds to implement them then these must
be approved and appropriated by Congress, the same as a treaty. Third, both
governments wanted to implement these provisions as soon as possible, and
also to be able to easily amend them in the future.

It has already been noted that since the Agreement was negotiated as an
executive agreement the President could not commit the United States to actions
that were not already authorized by U.S. laws (Burns 1972c, pg.3). Every
provision of the proposed agreement had to be analyzed to determine the
authority of the Executive Branch to act. The analysis below discusses the main
points in law, the “institutional rules” that controlled negotiations of the various
provisions related to toxic substances; Table 5.4 summarizes these.

The water quality objectives, such as the “five freedoms” in the General
Objectives were not legally binding, but “merely precatory” and so they were not
an enforceable commitment (Bums 1972c, pg.3; Eliot 1972a). The water quality
standards were enforceable under the Federal Water Pollution Control Act of
1965 (FWPCA) so the United States could ensure compliance with Article IV
(Bumms 1972c, pg.6). Similarly, the program commitments in Article V were
supported by both the FWPCA and the Rivers and Harbors Act of 1899 (Burns
1972c, pg.7-15). Finally, under the terms of Article X the governments agreed to
three commitments which were important but nonetheless precatory: seek the
funds required to implement the agreement; seek to enact additional legislation

that may be necessary to implement the programs and measures of Article V;
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Table 5.4 Federal Authorities for Toxic Substances Provisions.

Provision in the Agreement

Proposed Draft of 04/27/71

Final Draft of 03/17/72

U.S. Federal Authority for
the Provision

Article Il.

. Gepergl Water Quality U.S. Recognizes Objectives
Article lI. Objectives Under Previous IJC
Common Water Quality References
Objectives Article Ill. .

Specific Water Quality ge?é,rgnocr:;ectmg Channels
Objectives
Federal Water Pollution
. Control Act:
. Article IV.
Article Ill. . Sec. 10 (c)(2).
Compatible Water Quality gf“::g“al:gf‘a"da'ds and | a3y.s.C. 1160(c)(2) )
Standards ' Reg ry Federal Water Quality
Requirements Standards: or
Seek Additional Legislation
Federal Water Pollution
Control Act:
Sec. 10 (d).
Article IV. (33 U.S.C. 1160(d) )
Programs Enforcement Conferences; or,

Implementation by
Constitutional Processes
(e.g., additional legislation)

Article V.

Programs for Pollution Control
of Municipal and Industrial
Sources; Hazardous Polluting
Substances

Article X.
Implementation

Federal Water Pollution
Control Act:

Sec. 3. (33U.S.C. 1153)
Comprehensive Programs;
Sec. 8. (33U.S.C. 1158)
Construction Grants;
Sec.10. (33 U.S.C. 1160(c-d) )
Federal Water Quality
Standards and Enforcement
Conferences;

Sec. 12. (33U.S.C. 1162)
Hazardous Substances
Control

Rivers and Harbors Act;
Sec. 13. (33 U.S.C. 407)
Corps of Engineers Permit
Program

implementation by
Constitutional Processes
(e.g., additional legislation)
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and, seek the cooperation of state and provincial governments (Burns 1972c,
pg.17; Eliot 1972a).

5.3.B. Research Findings

A basic assumption in the analysis for this question was that the visible
entrepreneurs, especially President Nixon and Russell Train were aware of and
understood the major controlling institutions; e.g., laws, rules, circulars, etc.

5.3.B.1. Government Reorganization

President Nixon actively pursued the opportunities for changing the
government's political agenda as environmental concerns rapidly emerged in
1969-1970. This was a unique opportunity that combined appointments of new
officials with a major reorganization of government.

One opportunity was the Cabinet Committee on the Environment that the
President created so he could meet with the Cabinet to discuss environmental
issues. Another was the Council on Environmental Quality established under
NEPA; President Nixon appointed Russell Train, CEQ Chairman and he fulfilled
many key roles from 1970 through the final negotiations of the GLWQA. Also,
EPA was created from numerous and previous administratively separated
programs to address the nation’s environmental problems from one agenda, at
least in principle.

Given the cumulative record of major administrative and policy changes
for federal environmental policies it was concluded that President Nixon

perceived a broad base of support for his political initiatives.
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5.3.B.2. Intemational Jurisdiction

Substantial international law and doctrine provided support for undertaking
the negotiation and for apportioning the burden vof remedial programs. The Great
Lakes had clearly become a situation in dispute with liability on both sides. The
Helsinki Rules and the doctrine of sic utere tuo, among others clarified the
obligations of the parties and suggested approaches to resolve their problems.

The Boundary Waters Treaty more directly guided the development of key
concepts in the agreement, such as programs that prohibit pollution by municipal
and industrial sources. In fact, much of the GLWQA appeared to be based upon
Article IV, the only provision in the Treaty that specifically prohibits poliution.
However, a potential weakness in jurisdiction appeared when Canada raised the
question of “equal and similar rights in the use of the waters” under Article VIII;
the question remained unanswered through 1972.

On the basis of available intemational law as well as the Boundary Waters
Treaty it was inferred that President Nixon perceived a broad base of support for
the negotiation of the GLWQA.

5.3.B.3. U.S. Federal Jurisdiction

Article IV of the Boundary Water Treaty and Article VI of the U.S.
Constitution established U.S. national interests in Great Lakes pollution, vis-a-vis
the States and, equally important provided the authority for President Nixon to
conclude the GLWQA without Senate approval. The importance of these to

changing the government’s agenda cannot be overstated.
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The water quality objectives recommended by the IJC in earlier pollution
references supported those developed for the GLWQA. Because the objectives
were recognized as the minimal basis for the governments to determine their
legally enforceable standards it was inferred that they became quasi-institutional
rules.

An extremely important process support for the GLWQA was the Circular
175 Procedure. The Circular 175 required a Memorandum of Law to provide
guidelines for the form of agreement that the United States could negotiate and
requisite documentation to identify the legal boundaries for the provisions to be
negotiated. Equally important, the memorandum presented the supporting laws
and legal argumentation for determining the basis for the authority to proceed.

Thus, it was inferred that President Nixon and Russell Train perceived the
support of the substantial federal law and administrative procedures that were
available and used these to support the administration's changes in the
government’'s agenda.

5.4. How did visible entrepreneurs perceive the support by organized
political actors for changing the govemment’'s agenda?

Table 5.5 H 2.4 Variable Specification.

Research ' Measurement '

Question | Type ' Variable Description
| !
H24 - Nominal | Organized Political Actors: consensus or conflict
1 about changing the agenda.

! 1
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5.4.A. Research Data

The Organized Political Actors (OPAs) considered for this analysis fell into
two groups. First, there were those who, based on the evidence, had a general
effect on federal water pollution policies or related issues, such as hazardous
substances. These OPAs did not directly create consensus or conflict with the
water pollution issues that were being negotiated in the GLWQA. Rather, they
were important primarily because the policies they focused on affected the
general perception of consensus or conflict on federal water pollution law and the
issues directly related to the law. This was a key factor because the GLWQA
was being negotiated as an executive agreement and that meant it had to
conform to the pertinent federal laws; consensus or conflict surrounding these
federal laws obviously would have implications for the GLWQA. The most
notable case (discussed extensively below) was Congress and amendments to
the Federal Water Pollution Control Act of 1965 that occurred during 1971-1972
while Canada and the United States were developing the Great Lakes
agreement.

Second, there were those OPAs who created consensus or conflict with
the water pollution issues that were being negotiated in the GLWQA. This group
had an obviously direct effect on the issues being negotiated in the agreement.
For example, the public hearings held by the I1JC in late 1969 and early 1970
involved a large number of OPAs (see below).

In either case, however, the OPAs did not directly commit their resources

to developing and concluding the GLWQA. Thus, the OPAs could influence the
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policy process through direct interactions with the visible entrepreneurs, such as
those who participated in the IJC public hearings or in indirect ways, such as
members of Congress who drafted major revisions to federal water law. In both
cases, the visible entrepreneurs in the politics stream maintained an awareness
of the consensus and conflict among the OPAs on issues that could affect the
GLWQA.

5.4.A.1. General

One year after taking office President Nixon chose as his “first official act
of the decade” to sign the National Environmental Policy Act (Pub. L. 91-190) into
law on January 1, 1970; the new law revealed a general consensus that was
emerging in the United States for changing the environmental priorities on the
governmental agenda ( CEQ 1970, pg.viii; United States 1969). On February 10
the President sent a Message on the Environment to Congress that “presented a
37-point action program, with special emphasis on strengthening our fight against
water and air pollution” (CEQ 1970, pg.ix). In fact, the President made his
proposed water pollution legislation the focal point of the message to Congress
(Whitaker 1976, pg.79).

Later in August the Council on Environmental Quality reflected the
administration’s water quality priorities in 18 policy recommendations to improve
water pollution control in the First Annual Report to Congress (CEQ 1970, pp.55-
59). For example, several recommendations recognized that the state water
quality standards have only “general criteria on toxic materials”; this presented

problems because “specific limits on such products as pesticides have not been
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spelled out. Nor have definitive measures for implementing standards been
detailed” (CEQ 1970, pg.45).

The growing consensus was very apparent to the President throughout
1970. On February 8, 1971 he observed in the Message on the Environment to
Congress that:

“The course of events in 1970 has intensified awareness of and concem about
environmental problems. The news of more widespread mercury pollution ...
(has) dramatized with disturbing regularity the reality and extent of these
problems. No part of the United States has been free from them, and all levels of
government ... have joined in the search for solutions. ... There can be no doubt
about our growing national commitment to find solutions. ... We must have action
to meet the needs of today if we would have the kind of environment the

nation demands for tomorrow” (CEQ 1971, pg.4).

In 1972 President Nixon shared his refined perception of an
“environmental awakening” that had become more discemible during 1970 and
1971. In each of his Messages on the Environment that the President shared
with Congress, he expressed sentiments such as this one on February 8, 1972:
“The new cast of the public mind (that) had to be translated into new legislation.
... Broadly-based problems — such as air pollution, water pollution and pesticide
hazards - had to be dealt with first’ (CEQ 1972, pg.3). The President perceived
that the American people believed that:

“‘man commands (not only) his own destiny. What has dawned dramatically upon

us in recent years ... is a new recognition that ... man commands as well the

very destiny of this planet ... and the destiny of all life upon it. ... This is the

environmental awakening” (CEQ 1972, pg.3).

The response of government to the environmental problems of pesticide
and toxic substance contamination discussed below signaled further changes for

the governmental agenda.
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5.4.A.2. Pesticides

Consensus on specific issues on the environmental agenda became
apparent soon after President Nixon took office in January 1969; one issue
concermned the potential environmental contamination problems of pesticides.
The basis for consensus was laid several years earlier when the U.S.
Department of Agriculture requested that the National Research Council (NRC)
conduct an investigation on the “significance of (pesticide) residues ... on the
safety of our food supply and on the safety of man and our environment” (NRC
1969). The NRC released the report in May 1969 and concluded that:

“... little is known conceming amounts of persistent pesticides and of their

degradation products that are stored in the biosphere. ... Present methods of

regulating the marketing and use of persistent pesticides ... do not appear to
insure the prevention of environmental contamination. ... Contamination of the
biosphere resulting from the use of persistent pesticides is an intemational

problem” (NRC 1969, pg. 28-29).

In addition, the Secretary of Health, Education and Welfare established a
Commission on Pesticides and Their Relationship to Environmental Health in
April 1969 to evaluate the risks and benefits of using pesticides (HEW 1969).
The Commission issued a report in December 1969. A principal conclusion was
that:

“the field of pesticide toxicology exemplifies the absurdity of a situation in which

200 million Americans are undergoing lifelong exposure, yet our knowledge of

what is happening to them is at best fragmentary and for the most part indirect

and inferential” (HEW 1969, pg.37).

Also, the report recommended 14 government actions that included:
elimination of all uses of the persistent pesticides DDT and DDD with exceptions
limited to those “essential to ... human health or welfare”; restriction of certain

persistent pesticides, including aldrin, dieldrin, endrin, heptachlor, chlordane,
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benzene hexachloride, lindane and compounds containing arsenic, lead or
mercury to “specific essential uses which create no known hazard to human
health or to the quality of the environment’; and, “increase participation in
international cooperative efforts to promote safe and effective usage of
pesticides” (HEW 1969, pp.7-19).

At the same time, attention turned to potential pesticide contamination in
the Great Lakes. A situation developed that involved contamination of a new and
important commercial fishery by the persistent pesticide DDT (Senate 1970,
pg.1-2). Events unfolded dramatically when the U.S. Food and Drug
Administration seized commercially caught Coho salmon from Lake Michigan
that contained unacceptably high levels of DDT (Senate 1970, pp.25-26).
Congress convened a series of hearings in May and September 1969 on the
“Effects of Pesticides on Sports and Commercial Fisheries” because DDT
threatened the commercial fishery in the short term; it also posed a long term
threat because DDT appeared to interfere with the normal development of small
fish fry ( Senate 1969a; Senate 1969b).

The government took additional actions on the use of pesticides as
reported in a November 1969 White House press release (OWHPS 1969). The
Secretary of Agriculture would cancel all of the registered uses of DDT by
December 31 1970; beginning in March 1970 other persistent pesticides would
have the same criteria applied as for DDT. Also, the Department of State would

notify other countries of U.S. actions and the basis for these.
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In a separate announcement Secretary Hickel, Department of the Interior,
issued a new policy in June 1970 that banned DDT, mercury-containing
compounds and other persistent pesticides from use on any lands managed by
the Department or in any of their programs. The ban affected approximately 70
percent of all federal lands (Interior 1970).

In addition, the Environmental Protection Agency cancelled the registered
uses of many pesticides such as DDT, Mirex, aldrin, dieldrin, and mercury-based
pesticides (CEQ 1972). In his Message on the Environment in February 1971
President Nixon informed Congress that he would submit legislation, the Federal
Environmental Pesticide Control Act of 1971, to replace the existing law (CEQ
1971a, pp.15-16 and 284-308). Congress included the President’s proposals in
the new bill that was passed in October 1972 (United States 1972a, pg.4001).

5.4.A.3. Toxic Substances

Toxic substances also emerged as a concern for the nation’s
environmental agenda. In early 1970 Russell Train, Chairman of the Council on
Environmental Quality, headed an advisory group that investigated the
environmental issues of toxic substances and “the great uncertainty about a
number of key aspects of the whole area of toxic substances” (CEQ 1971b,
pg.iii). The advisory group’s report, “Toxic Substances,” that was issued in
December 1970 concluded that:

“recent incidents of mercury and other contamination of the environment and the
diversity and quantities of toxic and potentially toxic substances entering the
environment indicate the extent of this growing national problem”

(CEQ 1971Db, pg.vii).
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The report was the basis for President Nixon’s legislation, Toxic Substances
Control Act of 1971; the mercury situation in the Great Lakes and elsewhere was
used to pressure Congress into action on the legislation (Corrigan 1970a).

In addition, during the early part of 1970 the mercury contamination
situation was unfolding on the Great Lakes (see Chapter 2) (Tumey 1970).
Congress scheduled hearings in May on the “Effects of Mercury on Man and the
Environment”; they continued into the summer (Senate 1970). The hearings
revealed that. there was a widespread mercury contamination problem in the
nation’s waterways, not just the Great Lakes; government officials were not
looking for a mercury pollution problem and federal agencies had not worked with
the states to adopt specific water criteria for waterbome mercury; and, the
government did not have the authority to quickly respond to these problems
(Senate Corrigan 1970a; 1970). President Nixon issued Executive Order No.
11574 on December 23, 1970 that halted the discharge of municipal and
industrial wastes containing mercury (United States 1970c). The order
resurrected the permit provisions of the Refuse Act, Section 13 of the Rivers and
Harbors Act of 1899 (Senate 33 U.S.C. 407 ; 1970, pp.435-457).

In August 1970, the CEQ observed in the First Annual Report to Congress
that effects of toxic substances released into the environment were “not fully
understood (and thus) constitute a mounting concern ... mercury pollution has
become a serious national problem” (CEQ 1970, pg.52). In particular, trace

amounts of toxic substances in water supplies could impact human health and
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“health authorities (showed) increased concern over their potential effects” (CEQ
1970, pg.40).
5.4.A.4. Water Pollution
5.4.A.4.a Water Quality Act of 1970

Congress introduced legislation early in 1969 to amend the Federal Water
Poliution Control Act. The House bill, H.R. 4148, was passed in both chambers
the end of March 1970 (United States 1970d). President Nixon signed the Water
Quality Improvement Act (Pub. L. 91-224) into law on April 3, 1970 (United
States 1970e). The Act affected two policy issues relevant to this analysis.

First, Section 12(g) of the Act moved hazardous substances pollution
control onto the governmental agenda. The President was to develop and
implement regulations that identify hazardous substances and establish methods
for their cleanup in the event of a spill (United States 1970e, pg.106-108).

The President was also to submit a report to Congress with
recommendations for additional legislation to address spills of hazardous
substances. The law required that the report include consultations with the
public and private groups who would be affected. The President issued
Executive Order No. 11548 on July 20, 1970 that directed the Department of
Transportation to prepare the report in consultation with the Department of the
Interior (United States 1970b). The Department of Transportation held a public
symposium in New Orleans that was attended by nearly 400 representatives of
oil, chemical, transport and other industries, conservationists, academia, and

various government entities (USGS 1971).
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President Nixon issued the report in a Message to Congress, “Control of
Hazardous Polluting Substances,” with recommendations that represented “the
views of the panels and participants at the symposium” (USGS 1971, Letter of
Transmittal). A major finding in the report was that:

“Consensus gained from consultation with the public and private interests was

that spills and deliberate discharges of hazardous substances into our waters are

a present problem of considerable magnitude and furthermore pose the threat of

catastrophic consequences. The consensus favored legislative and executive

action now rather than awaiting ... disaster or the larger term impact of restricted
water usage” (USGS 1971, pg.I-3).
After reviewing state and federal legislation that concerned hazardous
substances the report also concluded that:

“... we cannot yet state that the policy of the United States is that there may be

no discharge of contaminants into the navigable waters because our economy is

still geared to free use of our water as the universal solvent and to our waterway
system as a principal waste disposal mechanism. It is now time for us to state
that it is the national policy that there shall be no discharges except those
conforming to established water quality standards, and that accidental spills and
deliberate nonconforming discharges shall no longer be tolerated”

(USGS 1971, pg.I-2).

Second, Section 15 of the Water Quality Improvement Act, “Pollution
Control in Great Lakes,” moved abatement and remediation onto the
governmental agenda (33 U.S.C. 1165 ; United States 1970e, pp.113-114).
Congress appropriated 20 million dollars for projects that demonstrated the
feasibility of removing or preventing “any polluting matter from entering into the
Great Lakes.”

5.4.A.4.b Great Lakes Water Quality Agreement

The visible entrepreneurs in the development and negotiation of the

GLWAQA were restricted to U.S. officials; those in leadership roles were primarily

from the Council on Environmental Quality and Department of State. A notable
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exception occurred when the 1JC, under the Rules of Procedure conducted public
hearings in December 1969, and January and February 1970, in New York, Ohio,
Ontario and Pennsylvania ( IJC 1970a, pp.28-33; IJC 1998, pp.17-29).
Representatives of federal, state and municipal governments, elected officials,
industry, academia, and private citizens gave testimony and several hundred
more submitted written comments (1JC 1970a, pp.28-33, 169-174).

The consensus from these public hearings provided the basis for the 1JC
Special Report submitted to the governments in April 1970 (1JC 1970a, pp.13-
14). The Special Report was a principal topic of discussion at key policy
meetings of high level government officials that included: May 25 1970, Ottawa —
Meeting with Canadians on Joint Task Force Options (MacDonald 1970, pg.3;
Rogers 1970a; Schmidt 1970d); June 23 1970, Ottawa - First Ministerial Meeting
on Great Lakes Pollution (State Hillenbrand 1970a, Memorandum for the
President, pg.2; Hillenbrand 197 1f;, Rogers 1970a; Schmidt 1970e; 1970b); and,
September 9-10 1970, Toronto — Great Lakes Environmental Conference (
OWRC 1970a; OWRC 1970b).

By contrast, a year later as the GLWQA was being negotiated a prominent
group of OPAs tried to participate in the politics stream. Representatives of
industry approached the Department of State indicating a “strong desire for the
Department to hold public meetings on the agreement” (Johnson 1971d). In fact,
George Springsteen, Head of the U.S. Negotiating Team, specifically turned
down this kind of request from the Synthetic Organic Chemical Manufacturers

Association (SOCMA) (Bissinger 1971). He pointed out to SOCMA that the |JC
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had aiready held extensive public hearings in late 1969 and early 1970, and the
United States has “an international obligation to assure that pollution of this
character ceases at the earliest possible moment” (Springsteen 1971a). The
Department of State, as visible entrepreneurs appeared to perceive broad
support for the government’s agenda on the negotiations and risked a situation of
conflict with industry, a prominent group of OPAs.

5.4.A.4.c. Federal Water Pollution Control Act of 1972

There were conceptual developments related to passage of the Federal
Water Pollution Control Act of 1972 that included the visible entrepreneurs who
were involved in developing and negotiating the Great Lakes Water Quality
Agreement. The legal basis for the GLWQA at the time it was being negotiated
was the 1965 Act but with the imminent passage of the 1972 Act the U.S.
negotiating team including the President had to be aware of the implications of
any changes in the law. The analysis below explores the key OPAs and
important events that the visible entrepreneurs were involved in; further
background is provided in Chapter 2.

The water pollution problems experienced in 1970, such as the mercury
contamination situation that emerged dramatically in the Great Lakes provided a
significant impetus to implement a federal pollution permit program (Senate
1970; Tumey 1970). In fact, the Refuse Act was the basis for federal law suits
brought in 1970 to stop industrial discharges of mercury into navigable waters
(Stein 1971). President Nixon issued Executive Order No. 11574 in December

1970 that established such a program under the Refuse Act which is Section 13
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of the Rivers and Harbors Act of 1899 (33 U.S.C. 407 ; Senate 1970, pp.435-
457; United States 1970c).

The authority for the permit program would extend to “all foreign
substances and pollutants apart from those ‘flowing from streets and sewers and
passing therefrom in a liquid state’ into a watercourse” (United States v. Standard
Oil Co. 384 U.S. 224-238 (1966) ). The permit program requires that a permit be
obtained for all discharges of refuse into navigable waters; any violation of the
conditions would be unlawful and, in that sense, the prohibition is absolute (Stein
1971). This kind of permit controls the material as it is discharged into the
navigable waters and is an entirely different regulatory mechanism from the
water quality standards under the Water Quality Act of 1965 that control the
condition of the navigable waters after the discharge has occurred. Enforcement
under the permit is straightforward while the water quality standards approach
requires proof that the discharge “endangers the health or welfare of any
persons” before abatement can be enforced (33 U.S.C. 1160 (a) ).

During the hearings by the Subcommittee on Air and Water Pollution in
the spring of 1970 Senator Muskie began a search for a common basis on which
standards could be set for all the nation's waters (Barfield 1972a). The
administration submitted legislative proposals that called for establishing water
quality goals for designated uses of waterways on a regional basis (Barfield
1972a). But the Senate committee under Muskie's leadership was determined to

establish national goals.
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The White House had little contact with the subcommittee before the first
draft bill was published on August 6 (Barfield 1972a). They became alarmed at
the high level of appropriations in the bill and the “swimmableffishable” national
standard preferring a regional approach for designating the uses of waterways
and water quality. Russell Train and others quickly got involved in planning
legislative strategy.

Soon thereafter the Senate Committee on Public Works met in executive
session to consider the subcommittee’s bill (Barfield 1972a). Consensus
developed for the idea that rather than controlling the water quality of a
waterbody, the swimmable/fishable standard, the better approach would be to
control and eventually eliminate the pollutant source.

Muskie underwent a conversion to the “no discharge” concept when he
became convinced that “the use of the so-called natural assimilative capacity of
the receiving water is little more than a use of the nation's rivers as part of the
waste-treatment process itself’ (Barfield 1972a). Even the committee’s
Republican membership supported the idea. Before the committee reported S.
2770 to the full Senate they moved the “no discharge” provision from the
operative section in Title Il to the preamble in Title | thus making it a goal. On
November 2 when the Senate debated the bill Muskie stated that “achieving ‘no
discharge’ of pollutants is a policy objective. It is not locked in concrete. It is not
enforceable” (Barfield 1972a).

Irregardiess of which approach was taken, the permit program or “no

discharge’, a fundamental issue to resolve was the division of authority between
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the federal government and state agencies. The administration supported
delegating most of the program authority back to the states but retaining
sufficient federal power to be able to go after big polluters (Barfield 1972a).
However, it was not possible to write discriminatory legislation that would partially
delegate authority so the committee decided to give all the power to the
Environmental Protection Agency and they could decide what shouid be
delegated.

Nonetheless, the administration was particularly opposed to the “no
discharge” provision because it was “unnecessary, undesirable and uneconomic’
and “fail both to take into account variations in the assimilative capacity of
receiving waters and to distinguish among bodies of water according to their
uses” (Anonymous 1971; Whitaker 1971f). The administration organized a
coalition of industry and states to seek changes in the legislation (Barfield
1972b). Industry joined with the administration in focusing on the “no discharge”
goal in the preamble of the bill. The President had established the National
Industrial Pollution Control Council by Executive Order No. 11523 in April 1970 to
provide advice on pollution issues (United States 1970a). Along with the
National Association of Manufacturers and trade associations they effectively
lobbied the House to reopen hearings on their bill, H.R. 11896.

While the states looked forward to receiving federal revenues for waste
treatment facilities they were adamantly opposed to losing power over their

pollution permit programs (Barfield 1972b). In addition to opposing transfer of all
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power to EPA as called for in the Senate bill, the states had not settied their
differences on this issue with the administration either.

The House Committee on Public Works held the special reopened
hearings December 7-10 (Barfield 1972b). The Senate bill was changed and
used for the discussions; the states, industry, environmentalists and the
administration each had one day to present their views. The administration team
was led by Russell Train; they argued that the “no discharge” goal was “an
unworkable standard system that would cost the nation billions of dollars without
necessarily achieving the goal of clean water” (Barfield 1972b). The industry
representatives basically argued that the costs far exceeded the benefits. The
states maintained that they needed significant federal assistance and wanted the
main role in enforcing water quality standards. Environmentalists argued to keep
the “no discharge” provision and strengthen some others.

Rep. Blatnik, the only member of Congress from a Great Lakes state with
a leadership role in the water legislation, suffered a heart attacked on November
16 and was not present for the special hearings (Barfield 1972b). However, he
was actively involved in getting the bill ready to report out to the full House.

The GLWQA was being negotiated during the summer of 1971 through
March of 1972, the same time that the Senate and House were preparing their
bills. Visible entrepreneurs, such as Russell Train could utilize the multiple
sources of information gathered in various roles to guide development of policy
initiatives. This was crucial for the negotiation process; e.g., George

Springsteen, the head of the U.S. negotiating team, emphasized “the problems
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faced by the U.S. Government and the need to make the Agreement compatible
with the Administration’s position on the Muskie water quality bill” (Springsteen
1971b).

5.4.B. Research Findings

5.4.B.1. Consensus - General

The President's annual Message on the Environment to Congress
revealed a progression in consensus. In February 1970 the focal point of the
message was proposed water pollution legislation; it was inferred that he
believed there was broad support for a specific issue which was to amend the
water pollution law. Also, in the First Annual Report to Congress in August 1970
the CEQ made 18 policy recommendations to improve water pollution control.
This was a further indication that the administration perceived the Congress
would be accepting of these recommendations for a specific policy issue.

In 1971 the President’'s Message on the Environment to Congress focused
on the growing consensus that occurred in 1970 because there was a more
intense awareness of and concem about environmental problems. Again, it was
inferred that the President and perhaps also the members of Congress shared
widely held perceptions about this growing consensus.

Finally, in 1972 President Nixon spoke of an “environmental awakening” in
the Message on the Environment. The President believed this to be a new
recognition among people about the effect humankind was having on the

biosphere and that it had become more discernible during 1970 and 1971.
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Thus, the President’'s annual message to Congress revealed a
progression in consensus; that is, the consensus with Congress moved from a
rather specific legislative initiative to a more general philosophical view of human
nature.

An additional general issue concerned the visible entrepreneurs who
utilized multiple sources of information gained from participating in varied
initiatives that allowed them to determine which political initiatives had broad
support and which were associated with conflict. It was inferred that visible
entrepreneurs who were actively involved, such as Russell Train perceived the
OPAs’ support for changing the govermmental agenda.

5.4.B.2. Consensus - Pesticides

Pesticides provided many examples of consensus about the
environmental contamination problems of these substances. Fundamental
studies in 1969 clarified what was known about the characteristics of pesticides
in the environment, the implications of these and consensus about what should
be done. Similarly, contamination incidents, such as with Great Lakes fisheries
indicated the scope of the problem and produced consensus for government
action. Cancellation of registered uses of pesticides or voluntary bans on their
use by government agencies also revealed the support among OPAs for
changing the governmental agenda. Finally, cooperation between Congress and
the President on new pesticide legislation clearly showed consensus for this

initiative.
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5.4.B.3. Consensus - Toxic Substances

President Nixon's advisory group on Toxic Substances produced a report
that indicated the boundaries of the environmental problems. The CEQ also
dealt extensively with toxic substances in the annual report to Congress. Neither
of these did much to generate consensus beyond the administration as
suggested by the lack of congressional action on the Toxic Substances Control
Act of 1971 that was proposed by the President.

By contrast, there was a great deal of consensus for government action on
mercury contamination: talks with Canada were begun; congressional hearings
were held; a federal pollution permit program was started.

5.4.B.4. Consensus - Water Pollution

The public hearings held by the 1JC in late 1969 and early 1970 were a
notable incident that involved OPAs and Great Lakes water policy issues. Their
input was very significant for the IJC Special Report and provided visible
entrepreneurs key support for advocating change in the governmental agenda.

Similarly, under the Water Quality Improvement Act of 1970 the President
ordered a study of and report on hazardous polluting substances for the
Congress. The basis for the report was a public symposium where OPAs
provided information on the issues. The report indicated the consensus among
them.

The Act also appropriated funds for pollution control demonstration
projects on the Great Lakes. This was a measure of the support for these issues

on the governmental agenda.
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Finally, in response to serious contamination, such as mercury in the
Great Lakes a Federal Pollution Permit Program was established under the
Refuse Act. This indicated the support for Great Lakes needs and adjusting the
governmental agenda to address those needs. It also indicated the support for
more direct enforcement to abate pollution and, thus, suggested the weaknesses
with the Water Quality Act of 1970.

5.4.B.5. Conflict — Water Pollution

The Department of State would not allow industry representatives to
participate in the negotiations of the GLWQA because opportunities had been
provided earlier for input from OPAs. It was inferred that this particular group did
not support changing the governmental agenda; nonetheless, the visible
entrepreneurs were sufficiently supported by the Circular 175 procedures that
they could endure the conflict the OPAs created.

The strategy of the visible entrepreneurs, primarily President Nixon and
Russell Train was to take up the controversial issues with the Senate bill S. 2770,
the Federal Water Pollution Control Act of 1971. Where the Senate bill sought a
common basis for a national standard the administration wanted the states to
develop water quality standards, with federal approval that reflected their
particular circumstances and needs; the states supported the administration’s
position. Where the Senate bill declared a goal of “no discharge” of pollutants
the administration wanted to set effluent limitations that reflected the assimilative
capacity of the individual waterbodies; the states and industry supported the

administration’s position. Where the Senate bill gave all of the regulatory

143



authority to the EPA for them to later delegate as appropriate the administration
wanted to hold back some of that authority to go after egregious poliuters; the
states vigorously opposed the Senate bill. The visible entrepreneurs could
clearly perceive where there was and was not support for changing the
governmental agenda, especially for issues that affected negotiations of the
GLWQA.

5.5. Politics Stream Summary

The principal visible entrepreneurs who perceived broad support for
changing the government’s agenda were President Nixon and Russell Train.
They possessed the same attributes in the politics stream as in the problems
stream; legitimate claim to be heard; known political connections and/or
negotiation skills; and, persistence.

President Nixon prepared numerous legislative initiatives to address
environmental concerns and these indicated he perceived there was broad
support from public constituencies. Train also showed through advocacy for
environmental proposals that there was public support to move these items up on
the governmental agenda.

The rapid changes in the government’s agenda during the environmental
decade of the 1970s demanded a great deal of govermment institutions.
President Nixon perceived where and how to tap institutional support and
oversaw a major federal reorganization that included turnover of personnel and
realignment of agencies; e.g., the Environmental Protection Agency was created.

International law supported the President's negotiation of an executive
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agreement with Canada. Also, the U.S. Constitution and federal law provided the
basis for the President’s authority to conduct and later implement the provisions
of the GLWQA. Thus, it was inferred that President Nixon perceived strong
institutional support for the GLWQA.

True to the character of this time there appeared to be strong support from
OPAs for changing the government’s agenda; it appeared that the more change
there was the better. While differing in the early years with Congress on the
specifics President Nixon perceived support for his statements on the
environment and pesticide policies. The President also perceived support in
1969 and through most of 1970 for initiatives on hazardous substances and
water pollution permits. OPA support began to shift in late 1970 and this
continued into 1971, e.g., the President’s legislation on toxic substances and
water poliution control stalled in Congress. OPA support eroded further in 1972
as the House moved ahead on legisiation to amend the Federal Water Pollution
Control Act; e.g., the administration was alarmed at the “no discharge” provision
that the Senate had approved and decided to battle with the House for changes
in its legislation, H.R. 11896. It was inferred that the President perceived these
shifts in support away from his initiatives for changing the governmental agenda

on environmental issues.
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CHAPTER 6. POLICIES STREAM ANALYSIS

Background information related to the principal events and policy
entrepreneurs for the GLWQA was presented in Chapter 2. Refer to that
information and the research questions discussed in Chapter 3 to follow the
analyses below.

The analysis below discusses hidden entrepreneurs and the operation of
the policies stream. But first it is essential to emphasize key points from the
discussion on policy entrepreneurs in Chapter 2. The emphasis of the analysis is
on the process occurring within each stream; that is, even though it is important
to recognize who the hidden entrepreneurs are, the principal interest is the way
that people operated within the policies stream to maximize their influence on
proposed alternatives for authoritative decisions. The model also posits that they
might fulfill more than one role in the overall policy process; for example, those
who are identified as hidden entrepreneurs in this stream may serve as visible
entrepreneurs in the problems stream.

6.1. Which hidden entrepreneurs developed proposais for altemative
actions?

Table 6.1 H 3.1 Variable Specification.

Research | Measurement |
Question Type Variable Description
H3.1 Nominal Hidden Entrepreneurs: specialists connected

‘ through policy networks.

g Characteristics: legitimate claim to be heard;
known political connections and/or negotiation
skills; persistence.
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6.1.A. Research Data

Under Article VII of the Boundary Waters Treaty of 1909, the President of
the United States appoints three commissioners to the U.S. section of the
International Joint Commission (1JC 1998, pg.9). President Nixon appointed
Christian A. Herter, in March, 1970 to serve as the chairman of the U.S. section.
Herter also held the appointment of Special Assistant to the Secretary for
Environmental Affairs in the Bureau of International Scientific and Technological
Affairs of the Department of State (Bevacqua 2000; Herter 1970; Johnson
1971c). He led the U.S. section when the IJC submitted key recommendations
to the governments, from early in 1970 through the adoption of the GLWQA in
1972. For example, the IJC Special Report recommended urgent action by the
governments on oil pollution, eutrophication and pollution from watercraft (IJC
1970a, pp.13-14). Also, the IJC Final Report and recommendations to the
Governments were perceived to be “a major objective study of the water poliution
problem, ... warrants prompt consideration and action upon its recommendations
and (will) serve as a comerstone of governmental efforts” (IJC 1970a; Rogers
1971, pg.3; Train 1971).

Two International Boards carried out the investigation for the Lower Lakes
Reference on water pollution in Lake Erie, Lake Ontario and the international
section of the St. Lawrence River (ILELOWPB 1969a, pp.xi-xiv). Federal and
state officials served on the U.S. section of the International Boards (1JC 1970a,

pp.165-166).
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The President's Great Lakes Task Force reviewed water quality
management problems for Lake Erie in early April 1970. After a brief review the
administration decided to “more broadly cover mechanisms for joint U.S..-
Canadian coordination and implementation throughout all the Great Lakes”
(Hillenbrand 1970a, Memorandum for the President, pg.1; Train 1970d). The
administration also proposed to “conduct its study separately or cooperatively
with a counterpart task group established by the Govemment of Canada”
(Salmon 1970). On September 24 1970 the task force submitted its final report
and recommendations to the President; these were the basis for the U.S.
positions in the Joint Working Group that developed the framework for the
negotiation of an intergovernmental agreement with Canada (Hillenbrand 1971d,
pg.4).

The Governments of Canada and the United States agreed at the First
Ministerial Meeting in June 1970 to establish a Joint Working Group (JWG) to
“consider common water quality objectives and implementing programs for
pollution control” (State Hillenbrand 197 1b, pg.3; Hillenbrand 1971f, pp.1-2;
1970b). Some members of the President's Great Lakes Task Force joined the
JWG (Hillenbrand 1971d, pg.3). In addition, the U.S. section of the JWG
recruited from federal agencies with experts in various aspects of water poliution
control (Mansfield 1970; Towe 1970b). The JWG used the IJC Final Report to
identify the principal Great Lakes problems and formed ten sub-groups that
undertook “detailed consideration of major elements which might be included in

new cooperative arrangements” (Rogers 1971, pg.2). The sub-groups were
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structured to address issues such as Water Quality Objectives and Standards,
Handling of Hazardous Materials on Water, Legislation Relating to Great Lakes
Poliution, and Handling of Hazardous Materials at On-Shore and Off-Shore
Facilities (Hillenbrand 1971g, pp.7-8).

In June 1971, the governments received the JWG Final Report, primarily a
policy document, that recommended they negotiate an intergovernmental
agreement on programs and measures for pollution control (Hillenbrand 1971g).
The report included proposals for the Content of the Agreement with specific
items the agreement should provide or contain (Hillenbrand 1971g, pp.9-38).
Thus, its recommendations provided the policy basis for U.S. federal agencies to
negotiate an agreement with Canada on Great Lakes programs (Hillenbrand
1971g, pp.7-8; MacDonald 1970; Rogers 1971, pg.3).

6.1.B. Research Findings

Summarized in Table 6.2 are the hidden entrepreneurs who were
recruited from their respective areas of expertise on water policy and the policy
process activities they were involved in. While their participation in the major
activities was noted in publications and archived records there was a paucity of
information relating specifically to activities where policy proposals were
developed, such as recommendations in a report. At best it could only be
inferred whether and how they contributed to the policies stream.

The titles of their positions, where available, allowed a stronger inference to be
made that these actors had a legitimate claim to the expertise that others

appeared to recognize. Their positions also appeared to give them the
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Table 6.2 Hidden Entrepreneurs and Policies Stream Activities.

Commissioners - U.S. Section of Intemational Joint Commission:
Chaimman of U.S. Section: Christian A. Herter
Commissioners: Charles R. Ross, Eugene W. Weber, Matthew E. Welsh

IJC Special Report to the Governments: Special Report on Potential Oil Pollution,
Eutrophication and Pollution from Watercraft

IJC Final Report to the Governments: Pollution of Lake Erie, Lake Ontario and the
Intemational Section of the St. Lawrence River

International Lake Erie Water Pollution Board:
Chaiman: H.W. Poston, Regional Director, Great Lakes Region, FWPCA
Federal Water Pollution Control Administration:
Regional Director, Great Lakes Region; Intemational Affairs Officer
Ohio State Department of Health: Chief Sanitary Engineer
Michigan Water Resources Commission: Executive Secretary
New York State Department of Heaith: Deputy Commissioner
Pennsylvania Department of Health: Director, Bureau of Sanitary Engineering
International Lake Ontario — St. Lawrence River Water Pollution Board:
Chairman: H.W. Poston, Regional Director, Great Lakes Region, FWPCA
Federal Water Pollution Control Administration:
Regional Director, Great Lakes Region; Intemational Affairs Officer
New York State Department of Health:
Deputy Commissioner; Sanitary Engineer Director, Public Health Service

IB Final Report to the Internationai Joint Commission: Pollution of Lake Erie, Lake Ontario

And the Iintemational Section of the St. Lawrence River. Vols. 1-3

President’s Great Lakes Task Force:
Chaiman: Russell E. Train
Council on Environmental Quality: Russell E. Train; Alvin Alm
Office of Science and Technology: Warren A. Hall
Federal Water Pollution Control Administration: John Hendrickson
Department of State: Steven C. Nelson

Final Report of the Task Force on the Improvement of the Effectiveness of Water Quality

Control on the Great Lakes

Joint Working Group:
Chaiiman: Gordon J. MacDonald

Council on Environmental Quality: Gordon J. MacDonald; Alvin Aim; Heyward Isham

Great Lakes Basin Commission: Frederick O. Rouse, Chairman

Department of Interior: Reinhold W. Thieme

Department of State: Douglas F. Bums; William H. Mansfield; William Salmon
Department of Transportation: Capt. F. W. Heyward

Water Resources Council: John B. Roose

U.S. Amy Corps of Engineers: C. H. Paquette; Lt. Col. Frank Walter

National Council on Marine Resources and Engineering Development: Robert Kay

Office of Science and Technology: Warren Hall
Department of Health, Education and Welfare: Frank A. Bell

JWG Final Report to the Governments: Final Report of the Canada—United States Joint

Working Group on Great Lakes Pollution
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necessary connections within the policy network to effectively evaluate and
advocate proposals for alternative actions. Finally, persistence was a
characteristic that could not be assessed with the information available in
archived government records and the open literature.

The chairman of the U.S. section of the International Joint Commission
was something of a bifunctional type of policy entrepreneur. The chairman and
the other two commissioners functioned as hidden entrepreneurs within the
Great Lakes region when they responded to the governments’ Lower Lakes
Reference. The governments specifically requested that they develop proposals
for alternative actions, such as the recommendations in the IJC Final Report.
The opportunity to influence the governmental agenda existed but was not
assured because under the terms of the Boundary Waters Treaty the
governments could ignore the IJC recommendations.

Another significant opportunity to influence the policy process lay in the
chairman'’s role as Special Assistant to the Secretary for Environmental Affairs
where the chairman could function as a visible entrepreneur who advocated for
items on the governmental agenda. This was clear from the chairman'’s
involvement in high level planning sessions in the State Department and at key
meetings where the IJC Special Report and IJC Final Report were discussed by
decisionmakers.

Similarly, the hidden entrepreneurs on the International Boards hadla
clear mandate from the 1JC to conduct their investigation and submit a final

report with recommendations. Their instructions did not allow for advocacy on
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the governmental agenda even though this may have been their role in the
federal and state agencies from which they came:

The members of the President's Great Lakes Task Force were hidden
entrepreneurs during its brief existence before the Joint Working Group
subsumed its responsibilities. But it should be noted that Russell Train, a visible
entrepreneur, directed the activities of the task force and that his primary role
was to manage the governmental agenda for the Great Lakes issues. The task
force final report and recommendations was the only published record of its work
and that did not allow for an in-depth analysis here.

The members of the U.S. section of the Joint Working Group were all
hidden entrepreneurs including the chairman. Their principal goal was to
develop proposals for problems that the governments could negotiate.

6.2. Why did hidden entrepreneurs develop proposals for alternative
actions?

Table 6.3 H 3.2 Variable Specification.

Research { Measurement l

Question Type ! Variable Description

H32 Nominal Factors of Influence: electoral politics; material or
i ' tangible incentives; purposive incentives;
ﬂ . .
| . strategic incentives.
, |

6.2.A. Research Data
The governmental agenda began to shift in 1963 because Congress
thought the states were not moving quickly enough on water pollution problems

(Davies 1970; Grad 1985, pp.68-72; Senate. Committee on Public Works 1971,
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pp.1-7). Shortly after the International Boards started their investigations for the
Lower Lakes Reference in 1964 Congress passed the Water Quality Act of 1965
(Pub. L. 89-234). The executive branch also added to the shift in agenda focus
because the objectives of the Lower Lakes Reference were generally consistent
with the environmental agenda of President Johnson's administration, especially
as regards water pollution (President's Science Advisory Committee 1965).

A key factor that the states understood very well was their dependence on
federal funding. For example, the Water Pollution Control Act of 1956 authorized
significant funds to the states for waste treatment facilities but President
Eisenhower withheld the appropriated funds (Davies 1970). In a marked
turnabout the Kennedy and Johnson administrations supported these
expenditures and the flow of federal funds began in 1961 and continued during
the 1960s.

The International Boards finished their investigation in 1969; the IB Final
Report reflected the above factors and others as well that influenced the
proposals that were developed. The majority of the report’'s 19 recommendations
to the IJC addressed regional or local programs for control or regulation of
municipal and industrial sources of poliution (ILELOWPB 1969a, pp.10-13).
These included: phosphorous control levels and programs; transportation,
disposal and control of spills of oil and toxic or deleterious substances; vessel
wastes; disposal of dredged materials and solid wastes; control of pollution from
herbicides and pesticides; control of municipal and industrial wastes; control of

discharges from power plants.
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In addition, the intergovernmental character of the International Boards
provided a distinct context for developing policy proposals. For example, the IB
Final Report specifically mentioned that over the considerable period of time from
1964-1969 the members developed personal and professional relationships
characterized by “cooperation ... mutual regard and desire to proceed in concert”
and that they “appreciate(d) the opportunity to be of assistance to the
Commission” (ILELOWPB 1969a).

The Commissioners based their recommendations for the IJC Special
Report and 1JC Final Report on the IB Final Report and the public hearings at
which it was reviewed, the recommendations were very similar. For example, the
IJC recommended that Canada and the United States agree “to develop, as a
matter of urgency, compatible and coordinated programmes, in concert with
provincial and state agencies,” for the purposes of: control of persistent organic
substances; control of toxic materials in municipal and industrial waste
discharges; and, thorough investigation of substitutes for toxic materials such as
mercury and phosphorus (Hillenbrand 1971c, pg.3; State 1973, pp.5-8).

The JWG Final Report recommended an intergovernmental agreement on
water quality objectives that would guide programs and measures for pollution
control. This recommendation addressed one of the three principal questions in
the Lower Lakes Reference: “what remedial measures would, in its (1JC)
judgment, be most practicable from the economic, sanitary and other points of
view ...?" (IJC 1970a, pg.161). An important stipulation in the agreement was to

include supporting annexes that “contain the details concerning water quality
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objectives (that would be) agreed to from time to time ... (by) the appropriate
authorities” (Hillenbrand 1971g, pg.19). These recommendations raised very
important legal and fiscal considerations (Hillenbrand 1971g; Nef 1971a).

The legal concems arose from the powers granted to the states under the
Federal Water Pollution Control Act of 1965 (Pub. L. 83-234) to “abate pollution”
and determine their water quality standards; these powers were important to the
states (33 U.S.C. 1160 (b) ; 33 U.S.C. 1160 (c)(1) , respectively). Also, the Act
granted the federal govermment the power to preempt state authority which
provided a rationale for ensuring that the Great Lakes, as a body of contiguous
interstate waters, were regulated under the same water quality standards (33
U.S.C. 1160 (c)(2-3) ). Finally, the Act authorized the President to identify and
regulate the removal of hazardous polluting substances; e.g., in the event of
accidental spills (33 U.S.C. 1162 (a) ).

There were fiscal concems because the federal agencies and states
realized that remediation of Great Lakes’ water quality problems would require
expenditures of over two billion dollars in a relatively short period of time
(Hillenbrand 1971b, pp.6-7). The costs of modernizing and building new waste
treatment facilities would depend on Congressional support to appropriate a
significant share of the necessary funds. The hidden entrepreneurs had to
achieve consensus on the policy proposals and a unified position on funding
requests to present to Congress.

An underlying concem of the hidden entrepreneurs on the JWG was that

the policy proposals would effectively address the problems identified. This
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concermn was based primarily on the public perception of these problems, mainly
alarm, that officials at all levels of government had come to recognize (IJC Burns
1972b, pg.4; Hillenbrand 1971b, pp.1-4; 1970a, pp.28-33).

6.2.B. Research Findings

It is especially important to note that visible entrepreneurs had leadership
roles in each of the major activities in Table 6.2. The implication is that there
may have been a very close relationship between developing proposals for
alternative actions and the Great Lakes problems as they were added to the
governmental agenda or others that were pushed upward in priority on the list. A
further and more important implication is that the independence posited by
Kingdon’s model for the process streams, such as the policies and problems
ones, could not be maintained under these circumstances.

Federal and state hidden entrepreneurs had significant strategic
incentives for being involved in the policy process on the Intemational Boards
because Congress was drafting revisions to the law. After the Water Pollution
Control Act was amended in 1965 it was clear that state powers over water
resources were shifting into federal hands. This further emphasized the strategic
importance of hidden entrepreneurs developing the recommendations in the IB
Final Report; it was their ideas for solutions to local and regional problems that
were likely to be implemented in an intergovernmental agreement.

In addition, the costs for waste control facilities were well understood and
the hidden entrepreneurs had material incentives to make recommendations on

potential solutions to costly problems. Also, it was inferred that decisions about
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the programs described in the recommendations of the IB Final Report would
consider the exchange on agency resources for the electoral advantage of
receiving credit for credible policy proposals. Finally, the hidden entrepreneurs
had purposive incentives for being involved in the Lower Lakes Reference
because of the relationships that developed.

The federal agencies and the Great Lakes Basin Commission, as a
representative for the states, had three primary incentives to participate in the
Joint Working Group. First, the states had a strategic incentive to maintain,
insofar as possible, the powers to “abate pollution” granted them under the
Federal Water Pollution Control Act of 1965. The federal government had a
strategic incentive to ensure that the Great Lakes, as a body of contiguous
interstate waters, were regulated under the same water quality standards.
Second, both groups were faced with material incentives related to not only the
costs of modernizing and building new waste treatment facilities but also seeking
Congressional support to appropriate the necessary funds. Involving the
appropriate hidden entrepreneurs in policy processes ensured consensus on the
policy proposals and a unified position on funding requests before Congress.
Third, the federal agencies and states had an electoral incentive to develop

policy proposals that meaningfully addressed the problems.
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6.3. What were the means used to develop proposals for altemnative
actions?

Table 6.4 H 3.3 Variable Specification.

Research = Measurement |
Question Type ' Variable Description -
H33 Nominal | Instrumental Means: instruments from inside
- government; instruments from outside
- government.

6.3.A. Research Data

The IJC used the institutional powers granted to it under the Boundary
Waters Treaty of 1909 and the specific terms of the Lower Lakes Reference to
deploy federal and state resources ( IJC 1970a, pp.161-162; IJC 1998, pg.11). it
also relied upon its institutional role that had been established by the
governments over the years and numerous policy network relationships that were
developed in earlier pollution references such as the Connecting Channels
Reference of 1946 (I1JC Bilder 1971, pp.305-315; 1951, pp.13-15). For example,
it participated in Great Lakes conferences and meetings; the critical ones were
discussed in Chapter 2 (Hillenbrand 1971f; Hillenbrand 1971g; OWRC 19703;
OWRC 1970b). A second example was when the IJC reviewed the JWG Final
Report before it was submitted to the governments at the Second Ministerial
Meeting on June 10, 1971 (Hillenbrand 1971g).

The International Boards that investigated the Lake Erie — Lake Ontario —
St. Lawrence River pollution reference committed agency expertise from within

government (IJC 1970a, pp.7-27). Specifically, the U.S. sections of the boards
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were delegated from the Federal Water Pollution Control Administration,
Michigan Department of Health, Michigan Water Resources Commission, New
York State Department of Health, Ohio Department of Health, and Pennsylvania
Department of Health. The federal and state officials were either political
appointees or career civil servants (IJC 1970a, pp.165-168; ILELOWPB 1969a,
pp.99-103; ILELOWPB 1969b, pp.279-282; ILOLWWPB 1969, pp.293-296).
Finally, the Federal Water Poliution Control Act of 1965 sanctioned the
participation of the hidden entrepreneurs on the International Boards. Under this
legislation Congress recognized that the states held primary responsibility for
water pollution control in their jurisdictions and that the federal government would
assist them in these efforts (33 U.S.C. 1151).

In addition, high level officials agreed at the First Ministerial Meeting to
establish a Joint Working Group to study Great Lakes pollution problems (State
Hillenbrand 197 1f, pp.1-2; 1970b). The instruments included the officials in their
roles as political appointees and career civil servants that served on the Joint
Working Group and the policy networks these actors developed in their various
capacities. As with the International Boards discussed above, the participation of
the hidden entrepreneurs on the JWG was legally sanctioned under the Federal
Water Pollution Control Act of 1965 (33 U.S.C. 1151).

6.3.B. Research Findings

As discussed in the previous question, visible entrepreneurs had
leadership roles in each of the major activities listed in Table 6.2. The very close

interactions among the different types of policy entrepreneurs could have
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influenced the instrumental means used by those operating in the policies
stream.

The IJC Commissioners, members of the International Boards, and the
Joint Working Group used means from inside government that involved
institutional powers, intergovernmental roles and policy network relationships.
The principal difference among them was the legal or statutory basis for their
activities, otherwise, they executed their responsibilities with very similar means.
6.4. Why did hidden entrepreneurs reach consensus?

Table 6.5 H 3.4 Variable Specification.

Research | Measurement i

Question Type ; Variable Description

H3.4 - Nominal ' Factors of Consensus: technical feasibility;
. congruence with social values, congruence with
" policy entrepreneurs; budget and financial
| concemns; political currency.

6.4.A. Research Data

The International Boards submitted a Final Report with recommendations
to the IJC at the end of 1969. The three volumes of the report included the
Summary Report, the Pollution of Lake Erie, and the Pollution of Lake Ontario
and the International Section of the St. Lawrence River (ILELOWPB 1969a;
ILELOWPB 1969b; ILOLEWPB 1969). Three key results were found in the
report and recommendations.

First, the overall conclusion was that the lakes were being poliuted. For
example, DDT contamination of commercial catches of Lake Michigan salmon

and the persistence of pesticide residues in water and fish were a “matter of
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serious concern not only for the fishery resource but also for human health”
(ILELOWPB 1969a, pg.40). Equally important, the investigation found that the
“levels of polluting materials are remarkably uniform throughout extensive areas
of each lake” and are caused by waste sources in both countries (ILELOWPB
1969a, pp.7-9). On these two conclusions “the Advisory Boards can readily find
unanimous agreement” because under Article IV of the Treaty “the boundary
waters ... shall not be polluted on either side to the injury of health or property on
the other” ( 1JC 1998, pg.8; ILELOWPB 1969a, pg.9). This was an important
conclusion because it addressed the first and presumably highest priority
question that the governments wanted answered in the Lower Lakes Reference
(IJC 197043, pg.161).

Second, nearly the same conclusions appeared in the three volumes
except for some inconsistencies on water quality problems. The Summary
Report described organic contaminants as a “continuing threat” because of their
persistence and potential toxicity in the environment (ILELOWPB 19693, pg.39).
Organic contaminants included persistent compounds found in municipal and
industrial wastes, insecticides, herbicides and other agricultural chemicals. By
contrast, the Lake Erie and Lake Ontario reports described these substances in
nearly identical terms as the Summary Report but reached a different conclusion,
instead they were a “growing threat” (ILELOWPB 1969b, pg.247; ILOLEWPB
1969, pg.265). It was not clear whether the International Boards found that

organic contaminants were an actual threat that was ongoing as the Summary
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seemed to conclude or a potential threat that was emerging as suggested in the
other two reports.

Third, the International Boards included technical recommendations for
pollution control programs. For example, they recommended that: “compatible
and coordinated programs designed to effectively control pollution from
herbicides and pesticides be implemented by 1972 and that substitutes be found
for persistent toxic chemicals and their use encouraged’; and, a program of
phosphorous control be implemented (ILELOWPB 1969a, pg.10-12). The
reports did not, however, provide an evaluation or discussion of the technical
details of pollution control programs for organic contaminants.

There were important developments during 1970 that contributed to the
IJC reaching consensus first on the IJC Special Report in April and then the IJC
Final Report and recommendations submitted to the governments in December.
First, the IJC agreed with the three-volume IB Final Report: the Lower Lakes
were polluted and persistent toxic substances were a “matter of serious concern
not only for the fishery resource but also for human health” (IJC 1970a, pp.7-16,
151; ILELOWPB 1969a, pg.40). Second, the IJC held a series of public
hearings on a summary of the IB Final Report. On the basis of these hearings
they submitted the IJC Special Report to the governments that included “as a
matter of urgency” high priority recommendations on oil pollution, eutrophication
and pollution from watercraft (IJC 1970a, pp.14-15). Third, the focus of
discussions at the First Ministerial Meeting on Pollution of the Great Lakes was

the IJC Special Report. The governments “expressed deep concern about the
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critical situation in the Great Lakes” and agreed to undertake corrective actions
that included further meetings and consultations (State Hillenbrand 1971b, pg.3;
Hillenbrand 197 1f; 1970b). Fourth, the IJC presented its Special Report to the
Great Lakes Environmental Conference of Governors and Premiers; the
Conference agreed to several immediate actions to address mercury
contamination and to other measures (Cowan 1970; OWRC 1970a; OWRC
1970b). Fifth, it discussed the IJC Special Report at the first meeting of the Joint
Working Group; this meeting identified the work plan and agenda items that the
JWG would address (Hillenbrand 1971g, pp.7-8).

The Joint Working Group appeared to reach consensus on the Final
Report and its recommendations. For example, the JWG Final Report that was
presented to the governments at the Second Ministerial Meeting “emphasized
the urgent need for reducing phosphorus ... in view of the serious problem of
accelerated eutrophication” (Hillenbrand 1971g, pg.3). By June 1971
phosphorous nutrients had become a widely recognized problem contributing to
eutrophication and recommendations to reduce them were politically popular.
But more important, other policy entrepreneurs observed that the Joint Working
Group's proposed intergovemmental agreement and Common Water Quality
Objectives were aligned with the recommendations of the President’'s Great
Lakes Task Force and implemented “substantially all” of the recommendations
contained in the 1JC Final Report (Hillenbrand 18971b, pp.4-5). Also, “the

contents of the agreement (proposed by the JWG) have been generally agreed
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during extensive discussion among the Governments concerned over the past
months” (State 1971a).

6.4.B. Research Findings

As noted in previous questions for the policies stream, the major activities
involving hidden entrepreneurs were led or otherwise controlied by visible
entrepreneurs. This very close relationship could have impacted consensus in at
least three ways. First, the hidden entrepreneurs’ perception of social values
pertaining to Great Lakes problems could have been influenced by these visible
entrepreneurs’ different perceptions and priorities because they operated in the
problems and politics streams for the most part. Second, these visible
entrepreneurs who were all from the federal level may have dominated budget
and financial considerations especially as regards proposals that required
financing waste treatment facilities. Third, the visible entrepreneurs who were
active in the politics stream, such as Russell Train could have influenced the
perceptions of hidden entrepreneurs regarding the political currency of the IB
Final Report and recommendations. Any one or all of these circumstances could
have impacted the relative contribution of the factors of consensus. It was not
possible to assess their impact but they must be recognized in the subsequent
analysis.

The IB Final Report and recommendations appeared to be congruent with
the social values that were being articulated for pollution of the Great Lakes,
especially with respect to Article IV of the Treaty and, thus, it was inferred that

the International Boards reached consensus. The case for congruence of values
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among the hidden entrepreneurs was weak concerning toxic substances
because the conclusion in the Summary Report, Volume 1 provided a different
emphasis than the other two reports, Volumes 2 and 3. At best, the documents
suggest that the hidden entrepreneurs reached consensus on proposals to
address a threat that was perceived as real even if not completely understood.
Finally, it was inferred that the International Boards reached consensus on the
technical feasibility of their recommendations on available control programs and
technologies.

The 1JC appeared to reach consensus because the social values in the
Final Report and recommendations were congruent with those in the IB Final
Report. They were also congruent with those in the IJC Special Report that was
based on the input from the public hearings and those articulated in the concerns
of the Governors and Premiers at the Great Lakes Environmental Conference.
There also appeared to be congruence of values among the hidden
entrepreneurs because: all of the IJC Commissioners agreed with the IB Final
Report; the IJC Special Report was the guiding document for the governments
at the First Ministerial Meeting; and, the IJC Special Report influenced the
agenda at the first meeting of the Joint Working Group. Political currency
appeared to be an important factor of consensus because the 1JC used the
extensive input received at the public meetings to prepare the 1JC Special
Report. It was also an important factor because the IJC participated in the Great
Lakes Environmental Conference where elected officials, such as governors,

expressed the concerns they were dealing with in their jurisdictions. It was
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inferred that the IJC reached consensus by incorporating this body of information
and experience into its Final Report and recommendations.

The Joint Working Group achieved consensus on the conclusions and
recommendations of the Final Report because these appeared to be congruent
with the values among the hidden entrepreneurs and these were perceived to

have strong political currency for the negotiating process that the governments

were about to undertake.

6.5. How did hidden entrepreneurs reach consensus?

==

Table 6.6 H 3.5 Variable Specification.

Research | Measurement |
Question Type : Variable Description
H3.5 i Nominal ‘ Means of Consensus: diffusion; bandwagon
! | effect.

6.5.A. Research Data

The International Boards submitted semi-annual reports to the IJC during
the investigations of Great Lakes water quality from 1965 through 1969; two
interim reports were also submitted in 1965 and 1968, then the three-volume final
report in November 1969 (ILELOWPB 1969a, pg.4).

In addition, there were numerous government investigations already
underway and the International Boards were directed to utilize these experts and
available information (IJC 1970a, pp.161-162). Some of the more important
types of published documents used in the IB Final Report included: 1JC
summary of pollution surveys (IJC 1961; IJC 1967); Conferences on the Great

Lakes ( CCRM 1967; EIC 1968; Ohio 1965); and, Great Lakes pollution studies
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by federal agencies ( FWPCA 1967, FWPCA 1968a; FWPCA 1968b; FWPCA
1968c; Public Health Service 1965).

The recommendations of the International Boards for Lake Erie and Lake
Ontario were generally consistent. The Letter of Transmittal in the IB Final
Report reported that there was “full cooperation of the several provincial, state
and federal agencies” and they shared a “mutual regard and desire to proceed in
concert ... in the joint international action that will be required” (ILELOWPB
1969a, pp.10-13).

The IJC developed its policy proposals, or 22 Recommendations for |
government action, on the basis of the IB Final Report. The IJC did not submit
minority reports from either section even though the Boundary Waters Treaty
provided that these are appropriate in the event agreement cannot be reached
(WC 1998, pg.11). U.S. officials in state and federal agencies reviewed and
accepted the Final Report as submitted by the IJC including all of the
Recommendations (Bilder 1971, pg.487). It should also be noted that, under the
terms of the Treaty, the governments are not bound to abide by the conclusions
and recommendations that the IJC submits in response to a matter referred to it
(IJC 1998, pg.11).

In addition, as part of the investigation process the public was given
access when the 1JC held hearings and took testimony and statements (1JC
1970a, pp.28-33). Also, the IJC participated in critical policy meetings such as

the Ministerial Meetings on Great Lakes Pollution and the Great Lakes
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Environmental Conference (Burns 1972a; Hillenbrand 197 1b; Hillenbrand 197 1f;
OWRC 1970a; State 1970b).

The hidden entrepreneurs in the U.S. delegation of the Joint Working
Group expanded the perspectives on Great Lakes policy proposals beyond the
Recommendations in the IJC Final Report. They were able to do this because
the government agencies they represented also reflected the broader interests of

U.S. and Nixon administration policy (see Table 4.2). Also, the U.S. federal

4 A

agencies that had representatives serving on the JWG reviewed the
recommendations of the ten sub-groups as they were developed (Rogers 1971).
The Environmental Protection Agency even named a special assistant to
“coordinate agency plans and programs with the proposals of the Working
Group”. In addition, the hidden and visible entrepreneurs tended to operate as
one group because their activities were coordinated through the Council on
Environmental Quality (Mansfield 1970).

In addition, the JWG approved a Draft Final Report and set of
Recommendations on April 21-22 1971 (Hillenbrand 1971g, pg.8). When the
Final Report was submitted to the govemments it explicitly stated that the
Canadian and United States sections had “worked in close harmony and
demonstrated that there is a consensus on the programs necessary to restore
and protect the Great Lakes’ (Hillenbrand 1971g, pp.5-6).

Another important consensus issue for the U.S. section of the JWG was
the intent of Congress to amend the Federal Water Pollution Control Act of 1965.

Both chambers of Congress held extensive hearings during 1970 and 1971 and
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key policy proposals surfaced that were not supported by the administration
(House. Committee on Public Works 1972, Ruckelshaus Testimony, pp.147-171;
Senate. Committee on Public Works 1971, pp.1-10). These policy issues are
discussed further in the Politics Stream.

Nevertheless, the administration had to be mindful that any
intergovernmental agreement would have to be legally consistent with the new
water legislation (Burns 1972c; Hillenbrand 1971i). And the agreement would
have to be flexible because of the considerable uncertainty created when the
Nixon administration introduced four water bills, the Senate debated 15 bills, and
the House considered two very large bills (House. Committee on Public Works
1972; Senate. Committee on Public Works 1971).

6.5.B. Research Findings

Directly or indirectly, the visible entrepreneurs in their leadership roles in
the policies stream appeared to have a significant impact on the means of
reaching consensus among the hidden entrepreneurs. They affected the
diffusion process through support of numerous Great Lakes studies where some
preceded the Lower Lakes Reference while others were contemporary with it.
Also, the International Boards interim reports submitted to the 1JC and those
submitted by the IJC to the govermments were exemplary of the effect of
developing proposals over time and having them discussed and evaluated. It
was inferred that the net effect of this activity was to promote consensus and

influence the content of proposals.
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Similarly, it was inferred that the visible entrepreneurs, such as Russell
Train or the heads of federal agencies affected consensus among the hidden
entrepreneurs involved in the Joint Working Group. These two groups, the
hidden and visible entrepreneurs worked closely together until the JWG Final
Report and recommendations were submitted at the Second Ministerial Meeting.

In addition, the law required the hidden entrepreneurs to develop ‘
proposals that were consistent with U.S. statutes; thus, their efforts had to be
coordinated with the visible entrepreneurs pushing President Nixon's legislative
agenda. It was inferred that this coordination affected the diffusion of policy
proposals and any associated bandwagon effects for preferred alternatives.

Within the International Boards the hidden entrepreneurs were involved in
a dynamic diffusion process during the investigations of Great Lakes water
quality and the preparation of the final report. Both governments produced
documents and reports from other Great Lakes studies that supported, and
certainly did not contradict, the findings of the IB Final Report as to the extent,
causes, and sources of transboundary pollution. In short, this extensive and
contemporary body of information provided a great deal of support to the
investigation, especially the development of proposals. Thus, it can be
concluded that the Intemational Boards achieved consensus on the Conclusions
and Recommendations in the IB Final Report because information diffused
through the policy network so that policy concepts were evaluated and the most

credible and broadly supported proposals were identified.
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The IJC developed its policy proposals on the basis of the IB Final Report
and so it benefited from the large body of information and the diffusion process
discussed above. Other key considerations include the serious nature of the
questions investigated in the Lower Lakes Reference, the observation that
neither section of the IJC filed minority reports and the acceptance by U.S.
officials of the Final Report as submitted by the IJC including all of the
Recommendations. Thus, it was inferred that the IJC addressed the Lower Lakes
Reference in an environment that thoroughly evaluated the policy concepts and
developed credible proposals that was supported by consensus.

The governments gave a favorable evaluation of the Joint Working
Group's proposed programs. It was inferred that there were mechanisms in
place, such as intragovernmental review of the working proposals of the ten sub-
groups by U.S. federal agencies that promoted the policy diffusion process and a
thorough evaluation of policy proposals. Coordination of policy proposals with
the administration's legislative agenda must have created exceedingly great
demands for the policy diffusion process to provide crucial information. Thus, it
was inferred that a diffusion process enabled the hidden entrepreneurs to
evaluate policy problems, develop workable solutions for these and seek support
from key administration policymakers.

6.6. Policies Stream Summary

The hidden entrepreneurs in the policies stream were inferred to be

primarily the IJC Commissioners and members of the International Boards who

were involved in the Lower Lakes Reference; the President’'s Great Lakes Task
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Force; and, the U.S. section of the Canadian — United States Joint Working
Group. They were specialists, well connected through policy networks.

The analysis abandoned the assumption of the hidden entrepreneurs’
independence from the problems and politics streams that Kingdon's model
requires. This was made necessary because visible entrepreneurs who were
involved in the other two streams al