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ABSTRACT

AXES, RUBBER HATCHETS,
AND DRIFTERS:
IDEOLOGY AND THE
JUVENILE COURT

by

Laurence Lewis

This research attempts to explain juvenile court
"policy" collectively in terms of the cognitive decision-
making structures of judges. The concept of '"ideology" is
defined as an operational aggregate of ''beliefs', "attitudes',

"

and '"'values', all of which are rooted in one's social and
cultural environment. It is hypothesized that the personally-
held '"ideological" notions of American juvenile court judges
possess enough internal consistency to allow empirical exam-
ination as categories of the same entity (i.e., '"ideology'" as
a unity rather than its constituent parts), and that ideology
provides a strong influence on the judge's selective decision-
making at the dispositional phase of the juvenile court
process. Ideology, in short, is examined in itself and as a
predictor of sentencing severity.

General structural assumptions concerning social
institutions in géneral (as adaptive social control mechan-
isms) and legal order in particular, and the concepts of
power and legal authority are discussed. Three sufficient

conditions should be met before individual ideology becomes
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a major factor in "institutional' decision-making and "policy":
(1) the individual must occupy an authority position in the
institutional structure; (2) institutional restraints on
individual decision-making authority must be flexible; (3) the
individual must have decision-making options. A review of

the American juvenile justice system takes the first as
evident and describes the ''permissive system' required for

the second condition. Choice of dispositional alternatives

is introduced as a ''test factor'" (i.e., control variable).

In addition, since some account must be taken of the subject
of the decision, i.e., the case, the research design here
holds it constant.

Using an anonymous questionnaire mailed to a national
sample of juvenile court judges, ideology was measured for
each judge by agreement or disagreement with opinion state-
ments reflecting the ideological typologies suggested in works
by Anthony Platt, Edwin Schur, Benjamin Cardozo, and Walter
B. Miller. Also on the questionnaire were 1l 'case summaries',
where facts about fictional cases were given and the judge
asked to state his/her dispositional preference--unofficial
handling, formal adjudication, institutionalization, or waiver
(in order of increasing severity). Test factors were measured
on the questionnaire or obtained from other sources.

The responses to the ideology items on the question-
naire were manipulated using simple cross-tabulations and

chi-squares, correlational measures, and cluster analyses to
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obtain three ideological "types': Axes (right-wing hard-

liners), Rubber Hatchets (left-of-center 'diversion' adher-

ents), and Drifters (sentencing governed by short-run "situ-
ational" factors). The Axes showed a propensity toward

higher dispositional severity preference scores and the Rubber
Hatchets toward lower severity prefernce scores. Drifters
showed inconsistent response patterns, but generally tended

to score somewhere between Axes and Rubber Hatchets in
severity preferences.

Including the effects of test factors, the study
concluded that the least severe judge is most likely to be
a Rubber Hatchet in a state allowing jury trials in juvenile
court and who has many different dispositional alternatives
available. (Having this many alternatives, he most probably
will also be in an urban jurisdiction.) The most severe
judge will most likely be a small-town/rural Axe in a state
prohibiting jury trials in juvenile court and who has few
dispositional options.

Conclusions were drawn guardedly because of over-
representation in the sample of judges from small-town/rural
jurisdictions, and because state juvenile court "official"
statistics were often vague and unusable, so the link between
ideology, stated severity preferences, and actual dispositions
could not be shown. Consequently, conclusions had to remain
at the level of preferences stated on the questionnaire, and

not extended to institutional "policy".
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CHAPTER ONE

INTRODUCTION

Juvenile justice systems in nations around the
world have come under increasing scrutiny in recent years.
In Europe, several major publications have arisen in the
field of juvenile justice from meetings and discussions of
the Council of Europe's Committee on Crime Problems. Euro-
pean nations have collaborated on matters dealing with
juvenile delinquency in relation to criminal law, causation
and prevention, and treatment evaluation.l 1In the United
States, issues such as tbe '"diversion" of juvenile offenders
away from the formal machinery of criminal justice systems,
prosecution and defense attorneys in a juvenile court where
once there was neither, formal court procedures in juvenile
court versus a ''social-work' approach, and numerous other

aquestions of a substantive nature have been argued with

growing frequency in books, professional journals, newspapers,

and in the annual meetings of criminal justice academics and
practitioners.
Unlike many other contemporary public issues, this

examination of juvenile justice has not been confined to

A list of these publications is available from
Manhattan Publishing Co., 225 Lafayette St., New York, NY
10012, U. S. distributors of Council of Europe nublications.

-t
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academic diatribes about a seeming lack of both justice and
humane characteristics in formal criminal justice systems.
In 1968, the United States Congress passed the Omnibus Crime
Control and Safe Streets Act, creating, among other things,
the Law Enforcement Assistance Administration (LEAA) within
the Justice Department. This organization was given stat-
utory powers to assist law enforcement agencies in dealing
with crime, primarily through a healthy supply of money and
technical support. Since its inception, LEAA has spent many
millions of dollars in the areas of juvenile delinquency and
juvenile justice.2 The Congress has formed several subcom-
mittees in various parts of its complex structure to deal
with probtlems of juvenile justice, and the United States
Supreme Court has added its due, putting the weight of the
law behind reform efforts in recent landmark decisions in
Kent (1964), Gault (19Y67), and Winship (1971) cases.

Volumes of publications have resulted from projects
and commissions designed to set standards for or otherwise
study juvenile justice in the United States. The American Bar

Association and LEAA joint-sponsored the Juvenile Justice

2 This approach to the problems of crime and criminal
justice contains within it the seeds of its own destruction.
Pouring more money into research and statistics on crime has
led to better data collection procedures and more accurate
data, which in turn has led to the recording of criminals and
criminal acts which may have been overlooked in previous years.
This is translated by the press and criminal justice officials



Standards Project, carried out by the Institute of Judicial
Administration in New York City. This endeavor has generated
many publications resulting from a four-year study of American
juvenile justice.3 The National Advisory Commission on Crim-
inal Justice Standards and Goals set up a Juvenile Justice
Task Force, whose job it was to produce a set of standards

for all aspects of juvenile justice. They are seemingly
quite similar to those standards published in 1973 for police,
courts, corrections, and community crime prevention.4 The
National Assessment of Juvenile Corrections (NAJC) at the
University of Michigan has attempted to follow juveniles

from the point of court intake through disposition and sent-
encing. Their primary focus was on the service delivery
systems, laws, processing decisions, and alternative correc-
tional modes of juvenile justice.5 The Joint Commission on

Correctional Manpower and Training has also concerned itself

as a "rising crime rate', which has led to considerable
official consternation about LEAA's ability to provide for
better law enforcement and methods of deterring criminality.
LEAA's future was, for some time, in doubt.

3 A list of publications of the Juvenile Justice

Standards Project is available from their offices at 80 Fifth
Avenue, Room #1501, New York, NY 10011.

4 All of the 1973 publications are available from

the Superintendent of Documents, U. S. Government Printing
Office, Washington, DC 20402. The latest one is its Juvenile
Justice and Delinquency Prevention, 1976.

5 Publications of the NAJC are available from NAJC,
Institute of Continuing Legal Education, School of Social Work,
University of Michigan, Ann Arbor, MI 48104.



with juvenile justice, particularly from tte standpoint of

professional and volunteer personnel needs.6

LEAA's in-house
academic wing, the National Institute of Law Enforcement and
Criminal Justice (NILECJ), has either sponsored or carried

out research on juvenile justice through such national projects
as "Pilot Cities".7 In short, attention from many quarters

is currently focussed on how America and the world responds

to their juvenile law-treakers.

Most of the discussion and action in this area has
been issue-oriented or geared to an examination of one method
of correctional treatment versus another. Until very recently,
very little has been Jone in the way of empirical research
concerning the reasons an individual might take one side in
these debates and another the opposite side. And what are
the qualitative and quantitative characteristics of the
various '"'sides'? This work will apnroach these questions and
others from the standpoint of an inclusive cognitive concept
and the conflicts which underlie its discrete categories, and
will relate this concept to dispositional decision-making in

the juvenile court.

6 Rubin & Smith, The Future of the Juvenile Court,

1968.

7 Many of the 'pilot cities' projects have juvenile
justice components. Annotated publications lists from the
various pilot cities programs are available from either tte
Technolcgy Transfer Division, NILECJ, LEAA, Washington, DC
20530, or from the National Technical Information Service,



Decision-making action can generally be termed

selectivity, the choosing of one from several alternatives.
There are two kinds of selectivity which are often at issue--

"institutionally'" and '"individually'

'

inspired selectivity.
One chooses actions based on a bias which could, in turn, be
based on any criteria. One could 'select'" out any criteria
from any number of possibilities and base one's decisions
for differential treatment upon it.

One reads much today about ”institutional" racism, sex-

ism, and other such forms of bias. Institutional selectivity

says that the consequences of such bias (e.g., in the criminal
justice system, differentials in arrest, detention, conviction,
and institutionalization rates for different types of offenders)
are the result of the normal operations of the relevant systems.
For instance, the use of monetary bail as a form of insurance
that a person will appear for his assigned day in court insti-

tutionally excludes from pre-trial release the poor, a large

portion of America's ethnic minorities (because they are more
often poor), and possibly the currently and chronically unem-
ployed. Although socioeconomic status, ethnicity, and occu-
pation (or lack thereof) are supposedly irrelevant to the
assigning of bail, the conseauent overrepresentation of some

of these groups incarcerated as "awaiting trial'" in city jails

U. S. Department of Commerce, 5285 Port Royal Road, Springfield,
VA 22151. See also, NILECJ, Prosecution in the Juvenile Courts,
1973.




and other detention facilities is well documented.

On the other hand, individual selectivity is the

result of attitudes, beliefs, situational contingencies, and
all other aspects of one's cognitive structure and information
set, the latter including perceptions of the policies of
institutions. It is a consequence of one's lifelong social-
ization through agents and situations native to the cultural
and social systems in which one resides. In the United States,
the general cultural and social milieu is one of heterogeneity
and pluralistic thought, and although this may become less so
as one focuses on power structures within the U. S., we are
not a very homogeneous society. Using the example of bail
again, we would want to ask about the assigning of bail in

the first place, as opposed to ''release on recognizance' or
third-party or surety bonding. For the institutional policy
of bail to be selective, it must be used, a contingency pri-
marily governed by judicial discretion, i.e., individual
selectivity.

If institutional considerations give the rules under
which interaction is played out, to what extent do individual
phenomena account for the consequences of action, when other
influences are controlled? If individual decision-making

accounts for some part of the total action of an institution,

National Criminal Justice Information and Statistics
Service, Survey of Inmates of Local Jails, 1972, n.d., p. 17.
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what accounts for individual decision-making? If the source
of individual selectivity is in one's social and cultural
setting, can one find a descriptive concept which character-
izes this setting as it is manifested in the individual?

What sort of "gyroscope' or "steering system'" guides an indiv-
idual to choose one alternative over another? If selectivity
is a fairly inclusive concept for the actions individuals take,
what would such a concept be called that would cover the roots
of selectivity?

The concept proposed here is ideology. Personally-held
ideology represents an aggregate of beliefs, attitudes, and
values, and is rooted in one's social and cultural environment.
The hypotheses here are that ideological beliefs, etc., possess
enough internal consistency among American juvenile court
judges to allow empirical examination as categories of the
same entity, and that it provides a strong influence on their
selective decision-making at the dispositional phase of the
juvenile court process. Ideological stance will be examined
in and of itself and as a predictor of sentencing disparity.

This being only an introduction, further discussion
of the topics introduced here is reserved for succeeding chap-
ters. Chapter Two discusses in some detail the nature of the
"social and cultural environment' of the American juvenile
court and the concept of ideology as it is used in this re-

search. A model for the sources of decision-making processes



is introduced which serves as a graphic display of the ideas
presented and an outline of the chapter itself. Chapter
Three concerns the methodology of the research and a statis-
tical description of the responding juvenile court judges.
The internal consistency of ideology, the first hypothesis,
is the topic of Chapter Four, which focuses directly on
ideology and the ideological typologies which serve as the
starting point of this work. These typologies are examined
on their own merits, then modified and re-examined in light
of the findings. Chapter Five discusses dispositional
decision-making as it is used here as a dependent variable,
and relates the concept to ideological typologies resulting
from the previous chapter. It is here that the influence of
ideology on decision-making, the second hypothesis, is examined.
Finally, Chapter Six gives an overview of the findings and
conclusions, and assesses the optimum places where further

research is called for as a result of this study.



CHAPTER TWO

LAW AND THE COGNITIVE DETERMINANTS OF DECISION-MAKING

Given that the introductory ideas of '"institutional"
and "individual" selectivity have been put forward, it remains
for this chapter to elaborate these ideas. Figure A presents
the starting model of the decision-making process as envisioned
in this research, and serves as an outline for this chapter.
We begin with a discussion of the "external milieu''--what we
have referred to as the '"'social and cultural environment' of
juvenile court judges in the U. S. This is limited to a
general essay on American law and society (the '"'legal order')
and that part of it dealing with juvenile justice. From there
we turn to the cognitive determinants of decision-making and

the process leading to a decision on particular matters.

The Legal Order

When one begins by discussing the '"legal order",
several other concepts are necessarily intertwined and must
be addressed. These concepts include '"social control",
"institutions', ''power", '"authority', and '"policy'".

Given that all individuals exist in a physical and
social environment, Warner discusses the nature of this

existence:
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"...human adaptive behavior (is) necessary

everywhere for the maintenance and persistence

of social and biological life of all men in all

groups.“1
It is trivial to say that humans adapt to their environments.
What should be our concern are the mechanisms by which human
beings adapt and human societies develop. As societies grow
larger and more complex, as changes occur in "environmental
conditions'" (glaciers, volcanic eruptions, bombs, etc.) and
"historical circumstances' (cultural diffusion, conquest and
colonization, etc.),2 the constituent elements of culture and
social structure grow larger and more complex. For example,
the adaptive needs which were served almost entirely by the
"corporate' family structures in early human history diffuse
to other developing institutions as societies grow and elab-

orate.3 An institution, i.e., a social adaptive mechanism,

is conceived of here as an organized system of structures of

social relationships by which a society meets its adaptive

needs.4

Warner, "The Study of Social Stratification', 1957,
p. 230.

Valentine, Culture and Poverty, 1968.

Blitzten, The World of the Family, 1963.

2
3
4 . . . . . . . .

Similar characterizations of institutions appear in

Bierstedt, The Social Order, 1963; Horton & Hunt, Sociology,
1968.
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Warner states the nature of the adaptation functions

of social institutional structures as '"adaptive control':

"...the control over the species, by imposing

the pressures of moral forms on animal behavior,
regulates the discharge of species energy; it con-
trols the interaction of individuals and struc-
tures, their access to each other. Thus it orders
the basic flow of life of the species and of each
individual, including the procreative processes
and the relations of the adult and the immature;
it orders the expression of hostility, aggression,
and violence, the disposition of prized objects,
and the imposition of unpleasant tasks among mem-
bers of the group. Control over the species

environment means an exercise of real power...'

Dahrendorf discusses at some length the nature of 'conflict
regulation" in industry and government.6 Whatever term is used
to describe the nature of institutions and their structures as
adaptive mechanisms, the essential element, the common denom-

inator of all of them is the purpose of social control.

5
Warner, supra, note 1, p. 240.

Dahrendorf, Class and Class Conflict in Industrial
Society, 1959, pp. 227-231.
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One may characterize the social adaptive needs and
their adaptive control mechanisms (institutions) in a general
way as follows: (1) reproduction and procreation of the
species (Family); (2) explanation of the metaphysical, onto-
logical, the "unknown' (Religious); (3) extraction, production,
distribution, and consumption of valued commodities (Economic);
(4) socialization and training of the "immature' (Education);
and (5) normative enforcement, internal and external protection
(Political or Governmental--Legal and Military). It should
be noted, of course, that there is much functional overlap
between these institutional categories in complex societies
of today. The Family certainly engages in socialization and
training of the young, and both the Family and Economic insti-
tutions of a society do engage in norm enforcement. But among
all of these institutions, their basic functions is to meet
these adaptive needs and control them and their manifestations
in individual and group behavior.

It should also be remembered that each of these insti-
tutions, regardless of the various adaptive purposes, are

structurally interrelated as well:

"No one system of adaptation is entirely free
from the others. No one at all times and all

places will necessarily dominate the others."

/ Warner, supra, note 1, p. 241.
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Many theorists on the nature and application of power would
certainly disagree with the latter statement. For example,
Karl Marx might argue that control over a nation's economic
institutions leads inevitably not only to control over all
others, but necessarily lays the foundation for the society's

system of reward distribution and social class.8 C. Wright
Mills might in some ways agree with Marx under certain circum-
stances,9 but under other conditions would argue for the
necessary dominance of political and military institutions.10
Neither would disagree, however, that the structures of these
institutions exist in relation to each other.

Legal institutions are part of the general political

institutions of the nation. It was stated that the primary
adaptive purpose of the political-governmental institution is

"norm enforcement'" and "internal and external protection':

"The main functions of government are,
internally, the ultimate enforcement of norms,
the final arbitration of conflicting interests,

and the overall planning and direction of society;

8 Marx, Capital, 1954. For standard collections of
his writings, see Bottomore & Rubel, Karl Marx, 1956, and
Feuer, Marx and Engels, 1959.

9 Mills, "The Structure of Power in American Society',
1958.

1OAMills, The Power Elite, 1956.
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and externally, the handling of war and
diplomacy. To carry out these functions it
acts as the agent of the entire people,
enjoys a monopoly of force, and controls

individuals within its territory."11

It is unfortunate that Davis and Moore chose to conceptualize
the state as being an ''agent of the entire people'", as if
that was even possible, and as if the state had no interests
of its own.12 This is also a basic problem with Durkheim's

view of crime and the purpose of law (''collective conscience"):

"Crime consists of an act that offends
certain very strong collective sentiments...
the collective sentiments which are protected
by the penal law of a people at a specified

moment of its history."13

Jurist Roscoe Pound's view of law contains similar references
to "society's' mores, and to him it was ''the means of a well-

ordered society'". Also, it is not necessary to assume that

11 Davis & Moore, ''Some Principles of Stratification",
1945, p. 246.

12 See, e.g., Michels, Political Parties, 1962, on
the "Iron Law of Oligarchy'", or Aron, "Social Class, Political
Class, Ruling Class', 1960.

13 Durkheim, Rules of the Sociological Method, 1938,

p- 12.
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the state has a ''monopoly of force'", only that it has access

to the greatest amount of force and violence, and legally,

it has the last word.
Despite these weaknesses, these theories can be
boiled down to the general form of social control known as

boundary maintenance, part of the general science concept of

"territoriality'". This says that a living animal organism or
group of organisms will select a '"niche' out of its physical
environment and defend and protect it as its most immediate
life space. One may look at the history of international
conflict and conquest as human groups selecting, defending,
and altering territorial boundaries. From the environmental
imperatives out of which all institutional forms of social
control emerge (size, elaboration, etc.), there comes an
adaptive need for normative boundary definition, maintenance,
and redefinition as well. It becomes the purpose of the
political-military institutions to maintain, defend, and some-
times redefine physical territorial boundaries, and analagously,
it becomes the purpose of the developing legal institutions to
maintain, defend, and redefine normative boundaries.

Legal institutions operate under the auspices of a
codified set of rules which we call law. In conjunction with
Warner's concept of institutions as '"adaptive control mechan-
isms" and Davis' and Moore's view of legal institutions as

society's norm enforcement machinery, Simpson and Field define
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law as follows:

"...law is merely one aspect of our culture--the
aspect which employs the force of organized soc-
iety to regulate individual and group conduct and
to prevent, redress or punish deviations from the

prescribed social norms.”14

Most ''prescribed social norms', however, are not regulated by
the entire '"force of organized society'. Law can best be
viewed as a subset of society's normative structure. Norms,
and therefore laws, have their roots in the "environmental
conditions'" and "historical circumstances'" which produce what
Valentine calls "culture".15 Norms are at least the shoulds

or should-nots of behavior within a given society. They vary

among groups within society, and include such things as
"etiquette', '"tact'", and 'taste'. An example would be the
character Audrey Hepburn played in the Broadway musical "My
Fair Lady'". She systematically violated a wide variety of
the "predetermined norms" of '"polite' English society. The
language is full of colloquialisms to describe such norm-vio-

lators--"bumpkin', '"boor', "hick', '"yokel", 'yahoo'--and all

L4 Simpson & Field, '"Law and the Social Sciences',
1946, p. 858.

15 Valentine, supra, note 2.

—_—a
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imply rudeness or ill-breeding.

Laws, however, are the must and must-nots of society.
According to Bloch and Ceis, they differ from simple norms

in at least three ways--explicitness, scope, and formality:

"The law as distinct from customary controls
over human behavior tends to be specific about
behavior defined as an offense and about the
nature of the sanctions or punishments to be
meted out. Second, the law is conceived as
universal in its scope, within the confines

of a given society...(It) is meant to be app-
licable to all segments of the society and to
impose the same degree of sanction, regardless
of group, class, ethnic, and sectional differ-

ences. The law is also a formal statement...

(It) is deliberately contrived through some
type of formal mechanism in which specially
delegated personages and legislative bodies

play significant roles."16

The law is a formal statement of rules by which representatives

16
Bloch & Geis, Man, Crime, and Society, 1970, p. 37.

Although the authors never reference Max Weber, these are essen-
tially his criteria for the bureaucratization (''rationalization'')
of law in a democratic society.
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of formal social control institutions act on individuals or
groups who violate certain important social norms. The fact.
that these norms are often violated by large segments of a
population, despite strong penalties for doing so, is irrel-
evant to the questions of their specificity, universal applic-
ation, or formal nature.

In addition to the norm-enforcement functions of
legal institutions, the substance of laws and the processes
of law-making and law enforcement may serve other functions
for a society. Finnish criminologist Patrik Tornudd postul-

ates two of them:

"General Integration. The identifying of criminal

acts allows a harmless channeling of aggression
which at the same time group solidarity and sim-
ilar general social values are reinforced. The
quotation frequently used to illustrate this
mechanism, '"'mothing unites a nation as much as
its murderers', obviously has a larger frame of

reference than the homicide norms...Innovation.

Deviant acts serve as innovation models and as
foci of innovational motivation. Innovation is
undoubtedly necessary for the survival of a
society. While certain normative innovations
may be carried out on the basis of 'thought

crimes', fundamental moral innovations seem to
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call for deviancy manifested in action, with
the attendant conflict as a necessary element

. . 17
of the innovational process.'

"General integration' refers to group solidarity, a general-
ized "we''-feeling or group consciousness. To have a ''we',
there must be a '"they'". The criminal law defines who ''they"
are and the criminal processes holds them up for viewing and
scorn. '"Innovation', and its necessity for society, conforms
with the notion of institutions as adaptive mechanisms. For
a society to adapt to changing environmental conditions,
historical circumstances, etc., the law creates deviants which,
through an open dialectic process (''deviancy manifested in
action" and the "attendant conflict'), produce necessary changes
in the social and legal order, i.e., they promote adaptation.
This history of laws dealing with the use of marijuana and the
contemporary changes in those laws being experienced in many
states serve as an example of this process.

Being rooted in the culture, law has been said to be
a function of the '"social life'" within a society. Malinowski
studied trade relations between two societies living on the
same Pacific island. One was agricultural and lived inland;
the other was a fishing society residing on the coast. Each

depended on the other for fish and agricultural products, res-

17 Tornudd, '"The Futility of Searching for Causes of
Crime', 1971, p. 26.
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pectively, so the formal laws of both societies were concerned
. . . . 18 .
primarily with trade and economic matters. As such, Malin-

owski defines laws as:

1

'...a class of rules too practical to be backed
by religious sanctions, too burdensome to be
left to the mere goodwill, too personally vital
to individuals to be enforced by an abstract

w19
agency.

Malinowski's characterization of law brings up the
issue of which rules are the '"shoulds" and '"should-nots'" and
which are the '"musts' and "must-nots'. This particular class
of rules, in Malinowski's case, were matters which affected
the health, and possibly even survival, of both societies.
However, all laws do not relate to matters of survival, and
they may or may not have been imperative at some time in the
history of a society. How do norms become laws? In the
absence of survival necessity, why do they persist?

Tornudd's two auxilliary functions of criminal law,
"general integration'" and '"innovation', may help to explain
some of the continued presence and enforcement of certain laws.

With increasing formality, law also becomes more resistant to

18 Malinowski, Crime and Custom in Savage Society,

1932.

19 Ibid., p. 67. It should be noted, however, that
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change, a phenomena contemporary Dutch researches describe
by using a term which translates to ''shell formation'.
Stated another way, law becomes a Durkheimian ''social fact"
with a power of its own.

Nadel explains this perseverence of law as a func-
tion of collective "habit'. Like Malinowski, he studied
non-industrial societies and explains the pull of habit
(tradition) as either social acceptance (a form of value-

orientation) or a pragmatic method of "least risk':

"...traditional or customary behavior operates
reliably only when two other conditions apply
and derives its force and apparent self-propul-
sion from them. Either acting in accordance
with tradition (i.e., in accordance with old
inherited models) is as such considered desir-
able and good; or, this way of acting happens
also to be the safe, known routine. In the

first case the traditional action is also

these rules may be enforced by strong religious and informal
santions as well.

20 National Institute of Mental Health, Crime and Del-

inquency in Selected European Countries, 1971, p. 1l. This
concept also refers to the process of labelling criminals and
isolating them from their society, i.e., putting them in an
ever-hardening ''shell".

21 Durkheim, supra, note 13.
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value-oriented, being short-lived without this
support, as instanced by changing fashions and
fads. In the second case the custom remains
such because its routinized procedure affords

. . . 22
maximum success with least risk."

The notions of habit, '"universal'" application,
"shell formation', 'general integration', and "innovation"
have some explanatory power as to the endurance of certain
laws. However, there is one more element of the concept of
law which should be made explicit. As societies become more
complex, certain social functions become delegated to '"third-
parties'. Functions which were originally confined to the
family unit are delegated to other individuals and groups.
Earlier, we discussed social adaptive needs and their control
mechanisms (Family, Religious, Economic, Educational, Political)
in terms of their control functions. Originally, all of the
functions fell to the family, or later on (as man became more
gregarious), to a small group of families. As these groups
become larger, a division of labor occurs, and specializations
develop. The transition from individual and family hunting
and gathering to wage labor serves as an example. Authority

for social enterprises become vested in third-parties.

The same is true in the case of legal institutions.

22 Nadel, "Social Control and Self-Regulation', 1953,

p. 266.
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It is this third-party nature of law, the delegation of power
and authority for its creation and enforcement, which led to

Hobhouse's classic definition of law:

'...a body of rules enforced by an authority
independent of personal ties of kinship and

friendship..."23

Another way of looking at the third-party nature of
law is by examining the interaction norms between social roles.

Around each social position in a society are clustered certain

rights, duties, and proscrintions (''role norms", 'role-require-
ments'', ''behavioral expectations') which are associated with
the role on a scale of "optional" to '"mandatory'. These role

norms are usually stated in relation to the interaction of the
role in question with other roles in a social context, i.e.,
in a form of "exchange' relationship. These exchange rela-

tionships between social roles are either '"intrinsic'" or "ex-
trinsic'". The principal difference between intrinsic and ex-
trinsic exchange is in degree of formality and locus of sanc-
tion. The rights and duties of social roles in intrinsic
exchange are informal and sanctioning is intrinsic to the

relationship. When one person gives a party for another, the

expectation is that the other will, at some future date, recip-

2
3 Hobhouse, Morals in Fvolution, 1951, p. 73.
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rocate more or less in kind and in value. Sanctioning power
for non-compliance with this expectation (norm) lies in the
parxties themselves. 1If the other person does not reciprocate,
th e individual may sanction him informally through gossip,
wvexbal ostracism, or termination of the relationship. This
k 4 nd of exchange becomes extrinsic when, as social needs and
th eir adaptive mechanisms grow in size and complexity, the
r A ghts, duties, and proscriptions associated with the inter-
ac ting roles become '"formalized" (i.e., contractual and codi-
f i ed) and the locus of sanction is vested in a designated
third-party. If that third-party is the political institution
O£ the society, then those formalized role-norms become law.
LLaws, then, are those interactional role-norms which have
become sanctionable by the state. This is merely an elabor-
Ation, in "social exchange" terms,24 of Hobhouse's definition.
Following Warner, it was stated earlier that the
""essential element" in the operation of social institutions is

Adaptive control. Warner himself stated that control within

lnstitutions of social adaptation is an "exercise in real power'.

He defines power as:

"...the possession of control over other beings
and objects in the social and natural environments,

making it possible to act on them to achieve out-

24 Homans, Social Behavior, 1961.
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comes that would not have taken place if control

25
were not exerted."

The reference to the results of the application of power,

i . e., achieving outcomes that would not have occurred other-

w i se, is seemingly apparent in Max Weber's definition of power,

guoted by Dahrendorf:

"(Power is) the 'probability that one actor
within a social relationship will be in a
position to carry out his own will despite
resistance, regardless of the base on which

this probability rests."'26

There are at least several bases by which any one
individual may possess power in any given situation where power
is exerted. A person may do what another wants of him because
Of mutual attraction (friendship, love) or certain personal
Qualities (Weberian '"charisma'), the other's monopoly over

Valued resources in one's life-space (material resources, know-

—

Warner, supra, note 1, p. 238. This does not nec-
€ssarily imply the threat or application of violent force.
Ocijalization has been shown often to be more effective in
Achjeving results in this regard. See, e.g., Tapp, "A Child's
aArden of Law and Order', 1970. However, just because one does
Not yerbalize a threat of force in explaining why one does
Something one dislikes does not mean that the person does not

EZﬁhzognize such a threat from an institutional authority.

26 Dahrendorf, supra, note 6, p. 166.
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ledge, skills), their differential access to violence (pol-
itical, legal, military), or their relative positions in a
heirarchy (structural). These bases of power are not mutually
exclusive of each other. A President of the United States or
a pPparticular judge may have structural position and thereby
ac cess to great violence and control over a wide variety of
"'~y a&alued resources'" (one's freedom, for instance). In some
cases, (e.g., J.F.K.), he or she may also have ''charisma'.
When we refer to authority, we are referring to
P oOwer based on the occupation of a structural, heirarchical
PO sition in society. Power derives from the position one
Occupies. Institutional authority is the occupation of a
POsition of adaptive control in the structures of organizations
Which carry out the purposes of adaptation for that particular
institution. The "amount" of authority an individual has
depends at least on the relative positions one holds in the
Same or, more importantly, different institutional authority
S Cructures or, in general, the number of alternative power bases.
HOWever, since the purpose of this study is not to discover
The specific sources of the power of judges, in general or in

Particular, we will assume that judges attain their power by

VYirtue of their attainment of a place on the bench. They may

R1lso be business leaders, or have "charisma", but this simpli-
inng assumptions will be necessary for us to proceed. The

Power which will specifically concern us here will be the power
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to deny an individual his freedom to move in society at will,
and this power is the result of the judge's position of auth-
oxr ity in the structure of the American legal institution.

In summary, legal institutions, as part of the

g emneral political institution, function primarily as social

control mechanisms to define (enact), maintain (enforce), and
mo dify (adapt) certain normative boundaries within a society.
IL.aws (a political category by definition) are that part of a

S Ociety's normative structure considered important enough to

b e formally codified at some point in its history. Authority

for their further enactment and enforcement is delegated to
f ormal third-parties within the legal institutions of a society.

I.aws and legal institutions, then, originate and evolve

Cogether. Social habit and acceptance, ''shell formation",

integration, and innovation are factors in explaining the

€©nidurance of laws.

Legal power is the power to enact, enforce, or change

laws. Legal authority is legal power that is based on the

©OcCcupation of a structural position in the legal institutions

Of a society. As such, the preponderance of legal authority

To make laws lies in the third-parties called "legislatures"

aAnd, to no small extent, ‘1 the judiciary. Cardozo recognized

judge—made law in the appellate judiciary early on, claiming

Chat judges, through their interpretive function, fill in the

¥ -
Interstices" or 'fissures'" in the law, i.e., what the statutes
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e . . . . . . 2
omit in their application to real-life situations. 7

Becker, Erikson, and other 'labelling" theorists have

b egged the questions of "legal power'" and "legal authority':

'...social groups create deviance by making
rules whose infractions constitute deviance, and
by applying those rules to particular people and
labelling them as outsiders. From this point of
view, deviance is not a quality of the act the
person commits, but rather a consequence of the
application by others of rules and sanctions to
an 'offender'. The deviant is one to whom that
label has successfully been applied: deviant

behavior is behavior that neople so 1abe1.“28

"...the term 'deviance' refers to conduct which
the people of a group consider so dangerous or
embarrassing or irritating that they bring special
sanctions to bear against the persons who exhibit

it. Deviance is not a property inherent in any

particular kind of behavior; it is a property con-

ferred upon that behavior by the people who come

into direct or indirect contact with it. The only

Pp.

27
Cardozo, The Nature of the Judicial Process, 1921,

70-71.

28 Becker, Outsiders, 1963, p. 9.
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way an observer can tell whether or not a
given style of behavior is deviant, then,
is to learn something about the standards

of the audience which responds to it."29

T he particular questions which are begged by such statements
axe: Which social groups create deviance? Who confers upon
c ertain kinds of behavior the label 'deviant'?

These questions are also begged by other works so
£ ar considered. We earlier doubted the contention that the
s tate is an agent of all, or even the vast majority, of the
P eople in a society. 1If not, then which people are served
by the state? We defined the primary function of legal insti-
Tutions as ''mormative boundary maintenance'", to which was
Aadded punishment of those who deviate from ''prescribed social
Norms'". Whose norms? Who '"prescribed" them? Following
Malinowski, who decides the 'class of rules'" that are '"too
Practical" and '"too vital" to be enforced only informally?
How "universal" is the law? Who benefits most? Who are the
""third-parties' responsible for American law who are, according
to Hobhouse, not bound to their charges by '"kinship or friend-
ship"?

An important thing to remember concerning legal power

And legal authority is that the two concepts do not necessarily

29 Erikson, The Wayward Puritans, 1966, p. 6.
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represent the same universe of individuals and groups. Many
have legal power without legal authority. In the American
case, legislators are often influenced by economic authorities,
and at times may be one and the same persons. Wealthy farmers
arnd, later, industrialists have had a strong hand in the past
and present in writing both the U. S. Constitution and other
forms of law, i.e., they were the social groups who defined
d eviance to a large measure. As Dahrendorf observes, laws,
b eing codified norms, are not independent of the people who

wrxite them:

"Norm is a very general category. Its relevance...
begins only when we ascertain which particular

norms and laws are prevalent in a given society

and which particular people or aggregates of people
either tend to enjoy priveleges or suffer depriv-
ations by virtue of the prevalent norms. The state-
ment that the rule of the capitalists has been
replaced by that of 'the law' or the general will

is remarkably meaningless..."30

Many heads of government agencies that regulate

. . . 1 .
€comonic activity are bu51nessmen.3 Many of the lawyers in

30 Dahrendorf, supra, note 6, p. 96.

31 Domhoff, The Higher Circles, 1970.
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legislatures are corporate lawyers. In the history of
Jjuvenile law, many of its writers were wives or other assoc-

32

i ates of the wealthy industrialists of the day. Thevy were

many of the same people who formed most of the settlement

33 And,

houses in the slum districts of the nineteenth century.
e specially during the 1950's and 1960's, much of the respon-
s dbility for solving many social problems was delegated to
t—he economic leaders in the form of tax incentives for certain

hdiring practices and programs. In defining law, Timasheff

Observes that:

'...the legal order is a part of the social order,
with the social force called law always tending
to mold individual behavior in accordance with
pre-established patterns imposed by individuals

who play the role of 'supporters of patterns'."34

Similarly, Becker describes legal action and legal change as

Often the result of the behavior of "moral entrepreneurs".35

Throughout American history, then, one can often find a tie

2
Platt, The Child Savers, 1969.

33 Domhoff, supra, note 31.

34

Timasheff, Introduction to the Sociology of Law,
1939, p. 10.

35 Becker, supra, note 28.
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between the monied elite of the day and these '"'supporters' and
""entrepreneurs''.

If habit, '"'shell formation', general "integration',
and the like are factors in the endurance of laws, then through
the judiciary, the law has another important source of '"staying
power'. The importance of precedent in judicial decision-making,

P articularly at the appellate level, makes present-day laws:

"...largely a collection of past cases and
decisions, a synthesis of the various confron-
tations which have occurred in the life of the
legal order."36
More will be said about this later, but given this, it would
Nnot seem surprising that dispositional differentials based

Oon wealth and socioeconomic class would occur in the operation
Of the criminal justice system, both in preceding decades as
wWell as today. The American legal institutions state ''equality
before the law" and "blind justice" among its basic tenets,
i.e., its universal applicability to all segments of society.
Yet American capitalist economics (the "Protestant ethic" and
""free enterprise'" dogmas) promotes the contrary principle that

TYewards should be proportional to input.37 It would seem reason-

36 Erikson, supra, note 29, pp. 11-12.

37 "You get out of it what you put into it." 1In terms
Of social behavior in general, this is similar to (and probably

the underlying metaphor for) Homans' principle of "distributive
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able to attribute socioeconomic class differentials in legal
processing decisions to this latter principle in operation
(e.g., more money to buy lawyers' services to find tax loop-
holes and to carry out lengthy appeals). If all societal
institutions are intertwined, if economic "elites' have
strongly influenced the direction of our law, and if the power
of "precedents' remains strong in American jurisprudence, then
it would be unreasonable to assume that legal institutions
could actually operate by a different principle, regardless

of their stated dogmas.

To round out this discussion of the legal order, we
look at the notion of policy. Webster's Third Edition diction-
ary defines the term as a ''definite course or method of action
selected from among alternatives and in the light of given
conditions to guide and usually determine present and future
decisions.'" One often hears statements from representatives
of the upper-level heirarchies of government and other organ-
izations which begin with a phrase such as, "Our official
policy in this matter is' such-and-such. This refers to the
framework of standards by which representatives of the organ-
ization are to interact with others coming within its purview
and under which they are to make decisions in those interactions.
It specifies the conditions under which interaction is to take

place, the manner in which it is to begin, proceed, and term-

justice". See Homans, supra, note 24, pp. 72-78.
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inate, and the norms under which it is to be carried out. This

type of policy will be referred to in this work as institutional

policy.

In these terms, the law is the institutional policy
of legal institutions in their dealings with rule-violators,
i.e., in their "normative enforcement'" functions. These
laws are the important normative prescriptions and proscrip-
tions formally set down by the third-parties who are delegated
that function within society. The laws made may or may not
represent the feelings of the population of the society as a
whole (certainly not in the U. S.), and possibly not even a
majority of that population. However, they are rooted in the
environmental conditions and historical circumstances (i.e.,
the ''culture' of the society), and are the institutional policy
of that society's legal institutions. Laws, as such, would
also define the sub-systems under which interaction between
legal-institution representatives, its duration, and the
general ''rules of the game'. The rules of formation and formal
procedure of such legal sub-systems as police, courts, the
practice of law, certain administrative boards, and the army
are examples.

There is, however, another type of '"policy'" which
should be considered. It is the '"policy'" that results from
the decisions made during the interaction taking place under

the framework of institutional policy. It is an aggregate of
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decisions made and actions taken by the representatives of
the organization. This type of policy will be called<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>