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ABSTRACT
UBER POLITICS: THE SHARING ECONOMY MEETS AMERICAN FEDERALISM
By
Erika Rosebrook
This dissertation analyzes the policy paths of short-term rentals and ride-sharing

to understand how and when state governments intervene in local issues. I use an
original dataset of all state sharing economy policy from 2009-2018 to detail how the
sharing economy emerged into the American policy landscape and was processed by
state and local governments and the ways American federalism shaped the outcomes.
Expectations from existing research would predict that the processes of short-term
rental and ride-sharing policy adoption are similar and driven by partisanship,
however through quantitative analysis and detailed case studies I find that instead, the
policies proceed differently based on the division of functional responsibilities between
state and local governments. Forty-nine states, driven by an alliance between interest
groups and the availability of model legislation, quickly adopted similar ride-sharing
regulations grounded in insurance policy that also largely eliminated local
policymaking authority. For short-term rentals, the twenty-two states that have adopted
state-level policy have moved more deliberately, customized the policy to state needs,
and left cities with the governing authority to respond to local concerns. The divergent

outcomes illustrate how states and cities sort out who governs what by filtering



competing arguments and policy preferences through their existing functional
responsibilities. This functional fit directs policies toward more receptive venues: if
ride-sharing policy is about insurance, states, which typically regulate insurance, are
more likely to step in and restrict local policy involvement. Conversely, after states were
assured of receiving tax revenue, they left the regulation of short-term rentals to cities,
as is typical for other land use-related governance. Ultimately, this research adds to the
understanding of how emerging issues enter the policy landscape and when states

intrude in local concerns.
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CHAPTER 1. American Federalism and the Politics of the Sharing Economy
Atlanta is the quintessential car-dependent American city. Residents of most

every city complain about traffic, but Atlanta’s complaints are more than local gripes —
the city has notoriously inefficient public transportation and is regularly recognized as
one of the world’s worst cities for traffic (Atlanta Regional Commission 2011; Pirani
2017; Bertaud and Richardson 2019). When Uber arrived in Atlanta in mid-2012, Mayor
Kasim Reed and staff were already a year into a review of the City’s taxi ordinances.
The committee reviewing the ordinance agreed the rules were outdated but was having
trouble deciding what the new regulations should be. At a logjam, the City Downtown
Improvement District hired a consultant on behalf of the committee and the city to
gather data and propose recommendations to achieve the committee’s goals: upgraded
equipment and technology, greener cabs, and more accessible vehicles (Rooks and Se
2012). The report was scheduled to be done by August 2012, and it, along with the
committee’s recommendations, was finally submitted to the city in 2013. This happens
every day in local governments across the country: a mayor or elected body elevates a
problem to the policy agenda, the city puts a committee together to find politically
feasible and locally appropriate solutions, staff and consultants provide data and
technical support, and eventually, a report with recommendations is submitted. Then,

the city deliberates and takes policy action.



For Atlanta, though, a normal delay in the process — key players deciding they
didn’t have sufficient information to make a decision — meant the problem it was trying
to address changed entirely. The cautious, deliberate process Mayor Reed took with
taxis and cab drivers was not an option with Uber, because it simply started operating
in the city. Though Uber was operating at least 6 months before the group made
recommendations to the Mayor, and during that time a San Francisco-based national
transportation consultant was preparing a report on the taxi industry, ride-sharing was
not part of the discussion. Meanwhile, Uber was building a customer base, and taxi
drivers were complaining to the Atlanta Police Department Vehicle for Hire division
and preparing a lawsuit charging that Uber and Lyft were transportation providers, not
technology companies (Wenk 2013; Wheatley 2014). Ultimately, the city adopted neither
new taxi rules nor ride-sharing regulations before the State of Georgia passed
legislation in 2015 that preempted Atlanta’s ability to oversee both taxis and ride-
sharing companies (Pendered 2014; Wirth 2015).

Atlanta’s experience is not exceptional. As the sharing economy dropped into
cities in the early 2010s, led by Uber and Lyft with ride-sharing and Airbnb with short-
term rentals, cities and states faced competing choices: follow the lead of young,
technologically savvy residents and embrace the services as tool for economic
development to signal that the city was worthy enough to be included in the economy

of the 21st century, or, proceed with caution and assess the effects of the services on



existing industries and neighborhoods before allowing them to operate freely. While
cities were deliberating these choices, sharing economy companies were also
approaching states. States, removed from day-to-day issues like increased traffic, loss of
taxi service, and neighbor complaints, had different choices: were the services
technology companies, or were they taxi and property rental companies that used
technology? The sharing economy provides a rare window into a process taken for
granted: how do issues get sorted into existing institutions, politics, and regulatory
regimes? This dissertation uses this window to: 1) detail how the sharing economy
emerged into the policy landscape and proceeded through state and local governments,
and 2) use lessons from the policy paths of short-term rentals and ride-sharing to
understand how and when states intervene in local issues.
Approach to Research and Roadmap

Though new, the sharing economy is not a niche issue. The value of Uber and
Airbnb tripled from 2014 to 2016, and the rapid growth was not just Silicon Valley
optimism (Yaraghi and Ravi 2017). By 2015, Airbnb hosted more annual guest stays
than Hilton and Uber operated in over 250 cities across the world (Price Waterhouse
Coopers 2015). Today, four years later, the services are everywhere, with a projected
annual revenue of $335 billion by 2025. In the last ten years, ride-sharing and short-term

rentals have dramatically changed how we experience tourism, transportation, and



work, yet we know little about how these services have become part of American
politics and policy.

Capturing the particulars of the policy responses to the sharing economy
requires a multi-method approach that borrows concepts from policy process, urban
politics, state politics, and economics literatures to develop theory, macro-, and micro-
level evidence. I start at the beginning of the sharing economy as we currently know it,
primarily the emergence of Uber and Lyft and Airbnb. This is a unique case where a
new policy issue has emerged and the emergence is publicly documented in real time.
State and local legislative and executive action is posted online, founders and users
communicate directly via social media, companies distribute public talking points, and
even in an era of declining local media presence conflict over and embrace of the
services attracts attention. The recency, which would be a detriment to understanding
many political and policy phenomena, is an advantage in this case because the process
of interest is how new policies are integrated into state or local regulatory authority. As
seen in Atlanta, this process is not a neat, orderly trajectory, where problems and issues
approach governments, ask to be on the agenda, and a reasonable discussion settles
both the consensus level of regulation and whether a city or state should provide the
regulation. Issues and problems emerge and they invade policy agendas whether
governments are prepared or not, and sharing economy companies counted on the

element of surprise to set the terms of the discussion.



To document the dynamics surrounding the emergence of the sharing economy
and the accompanying state-local policy choices, I begin in Chapter 2 with an overview
of the issue. I describe and compare: the macro-level characteristics of the services, the
basics of how they work, the nature of the assets at their core, how externalities accrue,
partisan positions on the services, and political activity of the major companies. This
overview provides the foundation for the fundamental question of this dissertation:
why, for services that have almost exclusively local spillovers, do states decide to
regulate instead of leaving oversight to local governments? The final part of this chapter
theorizes the answer, that the combination of the functional responsibilities each service
crosses and the history and institutional structure surrounding those functions create
differential receptivity across venues. For ride-sharing, this means that once the policy
problem was established as a technology company needing insurance regulations, state
legislatures were natural venues. For short-term rentals, the strong local authority over
land use created a higher barrier for states to intervene.

Chapter 3 relies on extensive state and local data collection to both describe the
state sharing economy policy and quantitatively investigate potential explanations for
state policy adoption. The models, which cover all ride-sharing and short-term rental
state-level policy activity from 2009 through 2018, test traditional political and
institutional explanations for policy adoption, including issue politics, state-local

institutional relationships, demographic characteristics, and preemption. The



descriptive statistics in this chapter illustrate the differences between ride-sharing and
short-term rental policy activity at the state level. Within 18 months of the first state-
level ride-sharing law, over half of states had adopted nearly identical laws, and within
36 months, only 8 states had failed to act. Oregon was the only remaining state without
a state-level ride-sharing law by the end of 2018. In contrast, states have been slower to
act on short-term rentals, with fewer than half of states establishing state-level rules
between 2011 and 2018. The results of the policy adoption models do not provide strong
evidence that state action is motivated by state-level political or institutional factors or
preemption, and, in order to investigate the fuller picture of the different patterns of
state activity around ride-sharing and short-term rentals, Chapter 4 uses detailed case
studies of ride-sharing and short-term rental policies. These case studies document and
compare the content of ride-sharing and short-term rental legislation and illustrate how
the functional responsibilities of each level of government create different levels of
receptivity for different types of policy. Model legislation-driven ride-sharing policy
that largely preempts local authority contrasts with short-term rental policy that varies
by state and sets few limits on local policymaking, and the final piece of chapter 4 uses
lessons from the cases of Maryland and Georgia to develop the concept of functional fit
as a mechanism of policy incorporation. Finally, Chapter 5 summarizes the research and
discusses the importance of functional fit and policy incorporation and identifies paths

for future work.



Together, this mix of analysis provides a complete picture of sharing economy
policy in the United States and quantitative and qualitative evidence that connects the
policymaking surrounding these emerging issues to broader issues of how federalism
intersects with policy and governance. This dissertation addresses the current gap in
theory around the process of state and local division of authority by identifying an
overlooked mechanism of how federalism structures political and functional paths for
policy. Using an issue-led approach — in this case ride-sharing and short-term rentals —
highlights how issue and institutional characteristics combine within the structures of

federalism to allocate policy governance to a particular level and branch of government.



WORKS CITED



WORKS CITED

Atlanta Regional Commission. 2011. “2011 Transportation Fact Book.” Atlanta
Regional Commission.
http://documents.atlantaregional.com/transportation/TPD2011factbook_v04.pdf.

Bertaud, Alain, and Harry Richardson. 2019. “Transit and Density: Atlanta, the
United States and Western Europe,” October.

Pendered, David. 2014. “Atlanta to OK 10-Year-Old Cabs, Maybe Renew 2011
Effort to Upgrade Taxis with GPS, Credit Card Apps.” SaportaReport. November 30,
2014. https://saportareport.com/atlanta-to-ok-10-year-old-cabs-possibly-renew-2011-
effort-to-upgrade-taxi-industry/.

Pirani, Fiza. 2017. “Atlanta Traffic Ranks Among Worst in the World, INRIX
Study Says.” Atlanta Journal Constitution. February 20, 2017.

https://www.ajc.com/news/local/atlanta-tratfic-among-worst-the-world-study-
finds/C6JR110E1z9xZeGGmjJ2HM)/.

Price Waterhouse Coopers. 2015. “The Sharing Economy.” Consumer
Intelligence Series. PriceWaterhouseCoopers.
https://www.pwec.fr/fr/assets/files/pdf/2015/05/pwc_etude_sharing_economy.pdf.

Rooks, Kristi, and Hurt Plaza Se. 2012. “Request for Proposal: City of Atlanta
Taxicab Industry Analysis.” Central Atlanta Progress, Inc.

https://www.atlantadowntown.com/_files/docs/atlanta-taxi-industry-rfp---may-30-
2012.pdf.

Wenk, Amy. 2013. “Taxi Drivers Sue, Claim Monopoly.” Atlanta Business
Chronicle. July 12, 2013. https://www.bizjournals.com/atlanta/print-
edition/2013/07/12/taxi-drivers-sue-claim-monopoly.html.

Wheatley, Thomas. 2014. “Atlanta’s Taxi Industry Declares War on Uber, Lyft.”
Creative Loafing. January 30, 2014. https://creativeloafing.com/content-185678-cover-
story-atlanta-s-taxi-industry-declares-war-on-uber.

Wirth, Michelle. 2015. “Ga. Rolls Out New Regulations for Uber, Lyft and Taxis.”
WARBE. July 1, 2015. https://www.wabe.org/ga-rolls-out-new-regulations-uber-lyft-and-
taxis/.


http://documents.atlantaregional.com/transportation/TPD2011factbook_v04.pdf
https://saportareport.com/atlanta-to-ok-10-year-old-cabs-possibly-renew-2011-effort-to-upgrade-taxi-industry/
https://saportareport.com/atlanta-to-ok-10-year-old-cabs-possibly-renew-2011-effort-to-upgrade-taxi-industry/
https://www.ajc.com/news/local/atlanta-traffic-among-worst-the-world-study-finds/C6JR110E1z9xZeGGmjJ2HM/
https://www.ajc.com/news/local/atlanta-traffic-among-worst-the-world-study-finds/C6JR110E1z9xZeGGmjJ2HM/
https://www.pwc.fr/fr/assets/files/pdf/2015/05/pwc_etude_sharing_economy.pdf
https://www.atlantadowntown.com/_files/docs/atlanta-taxi-industry-rfp---may-30-2012.pdf
https://www.atlantadowntown.com/_files/docs/atlanta-taxi-industry-rfp---may-30-2012.pdf
https://www.bizjournals.com/atlanta/print-edition/2013/07/12/taxi-drivers-sue-claim-monopoly.html
https://www.bizjournals.com/atlanta/print-edition/2013/07/12/taxi-drivers-sue-claim-monopoly.html
https://creativeloafing.com/content-185678-cover-story-atlanta-s-taxi-industry-declares-war-on-uber
https://creativeloafing.com/content-185678-cover-story-atlanta-s-taxi-industry-declares-war-on-uber
https://www.wabe.org/ga-rolls-out-new-regulations-uber-lyft-and-taxis/
https://www.wabe.org/ga-rolls-out-new-regulations-uber-lyft-and-taxis/

Yaraghi, Niam, and Shamika Ravi. 2017. “The Current and Future State of the
Sharing Economy.” SSRN Electronic Journal. https://doi.org/10.2139/ssrn.3041207.

10


https://doi.org/10.2139/ssrn.3041207

CHAPTER 2. The Sharing Economy and State and Local Government

In announcing Colorado’s first-of-its-kind law to officially allow ride-sharing
services to operate in the state, then-Governor John Hickenlooper proudly proclaimed
his state’s embrace of innovation (Vuong 2014b). Colorado, one of the country’s fastest-
growing states, was a prime target for Uber and Lyft, and Hickenlooper, a former
entrepreneur, prided his administration for leading innovation and creating public-
private partnerships to improve the state’s economic growth and quality-of-life
(Sealover 2018). Hickenlooper embraced the industry-supported ride-sharing
regulations, which he noted as important to, “Colorado’s economy and tech-friendly
reputation,” over the state Public Utilities Commission’s proposed rules which would
have regulated ride-sharing like taxi services.

At the same time, according to the National League of Cities (NLC), states were
in the midst of a wave of preemption, or “aggressive moves by state legislatures
nationwide to usurp local authority,” (DuPuis et al. 2017, 1). NLC, along with many
other public writers, attributed this increase in state takeover of local power largely to
Republican control of state governments, calling Republican trifectas a key condition for
the success of lobbying by special interests, along with political polarization along
urban-rural fault lines. Yet if these partisan trends are so crucial and connected to
decisions about state and local policymaking power, why would Governor

Hickenlooper, a Democrat, so strongly support ride-sharing rules that not only codified
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regulation at the state level but were drafted with the help of the American Legislative
Exchange Council (ALEC), a Republican-affiliated interest group?

Governor Hickenlooper and Colorado are not the only Democrats or Democrat-
controlled states that supported regulating the sharing economy at the state level rather
than allowing local communities to decide how services like ride-sharing and short-
term rentals fit into their communities. With 49 states regulating ride-sharing as of 2018!
and 22 regulating short-term rentals, something more than partisanship differences
between states and cities is associated with states taking ownership on these issues.

In this system of state-local relations, with “fluid” and “contested” boundaries
(Kincaid 2014, 243), we have two potential explanations for how states and cities decide
who governs what. One suggests that the mechanisms of this negotiation are political in
a partisan way: Republicans, though historically supportive of local control and
government at the level closest to the people, now consider disenfranchising
Democratic-led cities important enough to make the erosion of local authority a key
strategy in their political agenda. The other suggests a more personal political
motivation: legislators learn from elected officials at other levels when there is political
advantage in doing so, via the process of bottom-up federalism (Shipan and Volden

2006). In the case of preemption, and for the sharing economy in particular, Red States-

1 As of this writing, Oregon is the only state without ride-sharing legislation, though there are
bills under consideration during the 2019 regular legislative session.
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Blue Cities would predict that all Republican-controlled states would proactively adopt
regulations that prohibit cities from establishing rules governing the services, and
bottom-up federalism would predict that states would either adopt policies consistent
with those enacted by cities or do nothing, depending on levels of legislative
professionalism and interest group activity. While both offer partial explanations for
how states and cities interact on policy decisions, there are a range of things we know
about federalism and policy outcomes that are not accounted for by either.
Understanding the state-local relationship is important not just for its own sake,
but also for adding to what we know about political power, decision-making, and the
policy process. Bowman (2017) highlights the need for attention to the state-local
relationship, particularly to understand which level of government provides which
services. Weissert (2011) calls for both more attention to intergovernmental relations but
also greater exchange between comparative and U.S. federalism scholars on the impacts
of decentralization and multilevel governance. Weissert and Ice (2014) further note that
research on the state-local relationship, which they term the “stepchild” of state politics,
urban politics, and economics/fiscal federalism (72), has over-focused on fiscal
relationships and neglected politics and policy-related questions and suffers from a lack
of theory. This project addresses these identified needs by developing a theoretical
framework about how states and cities negotiate authority over emerging issues. It

attacks the assumption that who governs what is preordained and illuminates how
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states and cities settle who has the power to make rules, monitor, encourage, and
enforce activities within a jurisdiction.
Characteristics of the Sharing Economy

Ride-sharing, short-term rentals, and other ‘sharing economy’ services present
opportunities for urban residents to earn money in a more formalized manner from
their assets or labor. At its best, the sharing economy engages people in neighborhoods
and solves transportation problems, however, it also presents regulatory challenges for
cities. Ride-sharing companies operate outside of local taxi licensing and safety
regulations and add traffic to airports and other busy corridors, while short-term rentals
can be disruptive to neighborhoods and building residents and potentially create
complicated tenant rights situations and rental housing shortages (Martin 2017). In
response, cities have enacted a variety of policies designed to control the negative
externalities of the sharing economy on urban life. For example, in 2015, the Austin,
Texas, City Council adopted a ride-sharing ordinance which: banned the pickup of
passengers in certain areas; required fingerprint-based background checks for drivers;
established corporate reporting requirements; and required vehicle identification and
safety checks. Austin voters reaffirmed these requirements in 2016 by rejecting an Uber-
and Lyft-funded ballot initiative to weaken the regulations (Hicks and Wear 2016). A
year later, the Texas Legislature preempted Austin’s ordinance (and those of 20 other

Texas cities) by enacting a state-based regulatory system favored by national companies
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Uber and Lyft (Lumb 2017; Wear 2017). This dynamic illustrates what Davidson and
Infranca (2016) identify as the urban nature of the sharing economy and its
accompanying governance challenges. Economic innovation and technology are
entering at the local level, which challenges existing systems and regulations and forces
cities to make decisions on the frontier of policy, while states face neither the same
urgency nor effects with respect to decision-making.

Sharing economy services are not the types of market disruptions or economic
development cities typically face. Ride-sharing does not appear in the form of a large
company selecting a site, seeking zoning approval, infrastructure improvements, or tax
incentives, and then promising localized benefits like jobs, investment, and tax
revenues. Instead of pushing the boundaries of these traditional regulatory avenues,
sharing economy companies often just start operating in a location, an approach Thierer
(2016) calls permissionless innovation. As an example of how the corporate partner of
individual contractors distances itself from local operations, Airbnb offers the following
advice to its hosts, “When deciding whether to become an Airbnb host, it's important
for you to understand the laws in your city. As a platform and marketplace, we don’t
provide legal advice, but we do want to give you some useful links that may help you
better understand laws and regulations in your town, city, county, or state. This list is
not exhaustive, but it should give you a good start in understanding the kinds of laws

that may apply to you. If you have questions, contact your local government, or consult
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a local lawyer or tax professional,” (Airbnb 2018). This helpful guidance is a clear
statement outlining the company’s role versus that of the individual property owners:
the company provides the platform and the property owner is responsible for seeking
information, deciphering what rules apply when, and complying with laws.

In essence, the corporation itself has no local presence; it places the risk and thus
the liability and consequences for violating local laws on the individual contractors.
Companies provide the idea and technology that enables contractors to operate
remotely, but they explicitly limit corporate obligations to address any local regulations
or impacts of services enabled by their technology. This loosely-networked structure
means that the technology may already have a foothold in a community before it
appears on the radar of local policymakers. The reactive position of cities in this
structure means that local policies tend to reflect how the effects of the services are
experienced in a particular city and differ across communities (Hirshon et al. 2015). This
strategy of exploiting regulatory gaps and changing institutions by market activity is
considered evasive entrepreneurship by Elert and Henrekson (2016), who note that
sharing economy companies intentionally frame their services ambiguously to obscure

which rules might apply.?

2 Elert and Henrekson consider evasive entrepreneurship as a special category of institutional
entrepreneurship as defined by Li, Feng, and Jiang (2006) because they lead with market activity rather
than seeking institutional change first.
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The relationship between actors and the effects of economic activity in the
sharing economy highlights why understanding the state-local relationship is important
to understanding urban governance more generally. Corporations are located remotely
(in California) and contract with individuals in cities across the world to provide
services to users who are other residents of (or visitors to) those cities. Positive and
negative spillover accrues at the local level, and large economic gains accrue to the
corporation states or countries away. On the regulatory side, local governments may or
may not have the authority to regulate and monitor services, manage use conflicts, and
earn tax revenue related to the new economic activity. Whether they have that authority
or not, however, they incur financial and political expenses to manage the externalities
that accompany the activity within their boundaries: increased traffic and congestion,
conflicts between neighbors, decreased transit use, rental disputes, etc.

States, on the other hand, have no obligation to either regulate services or deal
with the consequences of the activity of sharing economy services. The state’s distance
from the direct effects of these services creates a receptive venue for the companies
behind the services to lobby for their preferred policy regulation, as in states with more
rural legislatures there is little political consequence or constituent pressure to protect
local regulatory authority on urban-centered problems. The state venue is more
accessible to well-financed corporate interests than to local tenants, neighborhood

organizations, and communities. Sharing economy corporations do not have locations
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in every city, are not regulated or administered at the local level (no business license, no
physical office, etc.), and are backed by extensive capital. Thus, the companies have
resources available to move the venue of regulation from the place dealing with the
activity and externalities of the problem (cities) to a place that has authority over cities
and has little direct connection to the activity or externalities of the problem (states). As
evasive entrepreneurs, corporations seeking state-level regulation use the federalist
system in a form of regulatory arbitrage.
Comparing Ride-Sharing and Short-Term Rentals

Sharing economy is used to colloquially to describe a wide range of technology-
based services. In a more formal sense, Sundararajan (2016) describes it as ‘crowd-based
capitalism’ that serves as an economic system that is market-based, maximizes the
capacity of assets, decentralized, and blurs the lines between professional and personal
and work and leisure. Others distinguish between the sharing economy, collaborative
consumption, collaborative economy, peer-to-peer economy, gig economy, with the use
and subdivision of each term varying based on discipline (Dredge and Gyimothy 2015;
Cheng 2016). Dredge and Gyimdthy (2015) identified 17 separate terms for the sharing
economy from different academic literatures, each of which emphasizes different
aspects based on the disciplinary foundation. Microeconomists focus on the
components of the sharing economy related to efficiency, markets, transactions, and

assets; biologists and ecologists on cooperative behavior; sociologists on the cooperative
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and moral components; and computer scientists on the networked and technological
characteristics. Cheng (2016) builds on this work and also finds lack of policy or
politics-focused sharing economy publications.

It is unsurprising that political scientists and public policy scholars have been
absent from the discussion. Until something enters political discussion or policy is
made, there is no real reason to engage the topic, and legal scholars typically conduct
prospective analysis of regulation and governance of new technologies (see Kassan and
Orsi 2012; Ranchordas 2015; Katz 2015; Miller 2016; Interian 2016). Thelen (2018) and
Collier, Dubal, and Carter (2018) each examine policy adoption regarding Uber (and to
some extent ride-sharing more generally) but as of this writing, there is no other
research on either what governments are doing with respect to the sharing economy or
the politics surrounding those decisions. Given all of this, the definition of the sharing
economy that makes the most sense for this analysis is the common definition: sharing
economy services are app-based services that connect users to assets available for
sharing (e.g. ride-sharing, short-term rentals, scooter-sharing, etc.) This project focuses
on the two parts of the sharing economy that have extended through most of the United
States (and the world): ride-sharing and short-term rentals. Table 1-1 details major

companies that provide each service in the United States and around the world.
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As the most well-known parts of the sharing economy, ride-sharing and short-
term rentals have several key similarities.? Both originated out of Silicon Valley around
the recession (Uber in 2009, Airbnb in 2008), at a time when smartphone apps were
beginning to permeate American households, particularly those of young, educated,
and affluent users (Purcell, Entner, and Henderson 2010). Each used technology to
connect supply (people with cars or real estate) with demand (people who need
transportation or lodging) at the individual level. The technology behind the
smartphone apps allowed ease of payment and implied verification of user identity on
each end. Early users appreciated the convenience and efficiency of the apps, and the
companies capitalized on word-of-mouth from these early adopters. Both Uber and
Airbnb started operating in a city and relied on connected users to build the market. By
the time a service would be visible to a local government (or even to its competitors),
Uber and Airbnb already had a dedicated user base. Once a city decided that the
services needed some regulation, Airbnb and Uber used technology to easily mobilize

users. The ability to have almost instant coalitions of advocates from across all

3 Uber and Airbnb were the first and remain the dominant corporate forces in each area. They are
the companies that popularized the services, and although their competitors have grown (most
prominently Lyft and Home Away) these two companies have driven the expansion of services and the
political and policy responses of state and local governments to ride-sharing and short-term rentals.
Unless otherwise noted, these companies are the services cities and states have responded to when
making sharing economy regulations.
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geographic and demographic categories in a city creates an out-sized source of political
power predisposed to favor company-endorsed regulations.

The other key feature that the services share with respect to policymaking is that
there is no clear partisan position on the sharing economy. When the services began,
they were not immediately sorted into the neat ideological categories of national party
politics. The right to use one’s property without government interference is a core
Republican principle, and the Party’s platform not only has property rights as a key
theme throughout, it also explicitly contrasts itself with Democrats who “undermine
property rights,” (Republican Party 2019). On the sharing economy specifically, the 2016
party platform reads, “We want government to encourage the sharing economy and on-
demand platforms to compete in an open market, and we believe public policies should
encourage the innovation and competition that are essential for an Internet of Things to
thrive,” (Republican Party 2016, 6).

Yet on the sharing economy specifically, it is difficult to tell the parties apart.
Uber and Airbnb have hired Democrat affiliates like David Plouffe (Uber, Obama 2008
Campaign Manager), Eric Holder (Airbnb, Obama Attorney General), Chris Lehane
(Airbnb, Clinton Campaign and White House Counsel), and Valerie Jarrett (Lyft Board
Member, Obama Senior Advisor), and Democrats are twice as likely to use ride-sharing
services (Smith 2016). During the same convention year that Republicans wrote the

sharing economy into the Party platform, the Republican National Committee rejected a
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deal to partner with Uber to transport attendees during the convention, a deal the
Democratic National Committee accepted for its national meeting in Philadelphia
(Primack 2016). That the party made the deal in Philadelphia, a city that was at that
time in a difficult fight between taxi drivers, people with disabilities, and Uber over
regulation of ride-sharing (Joyce 2016) illustrates the blurred partisan lines on the
sharing economy. Ride-sharing was not permitted in Philadelphia until a few months
before the convention, when ride-sharing companies asked the Philadelphia Parking
Authority for permission to operate in the city. The Parking Authority, a special district,
governs on-street and garage parking, parking regulation and enforcement, and
impounding and towing, and the Commonwealth granted authorities in first-class
cities* the power to administer taxi and limousine regulations® and red light cameras
(Pennsylvania Consolidated Statutes 2001).¢ Philadelphia, as the only first-class city in
the state, was exempt from the state Public Utility Commission’s grant of temporary
permission to ride-sharing companies to operate in the Commonwealth, and the

Authority initially took a combative stance toward the services, operating stings to

4 Over 1 million in population.

5 The statutory change that gave Philadelphia the right to govern taxis also changed the
Authority’s board such that the majority of members are appointed by the Governor, which was
frequently mentioned by Mayor Nutter when the City, Commonwealth, and Parking Authority were at
odds on how to govern ride-sharing (see Dent 2016 for a more detailed history).

¢ In contrast to other special-purpose government agencies that operate in relative obscurity, the
Parking Authority was the subject of the A&E reality show Parking Wars from 2008 to 2012 (A&E
Network 2019).
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catch drivers driving for Uber and Lyft illegally (Dent 2016). The Parking Authority
ultimately gave Uber and Lyft temporary permission to legally operate in the city
during the Democratic National Convention, justifying its ruling in part due to the
national event and transit shortages during that time period (Burdo 2017). When the
Philadelphia Taxi Association challenged the ruling in federal court, the district judge
sided with the taxi drivers and issued an injunction to stop the services from operating,
but the General Assembly tacked a provision onto the commonwealth’s budget bill that
temporarily removed Philadelphia’s exemption from the state’s ride-sharing laws
(Corso 2016). The budget language allowed ride-sharing in Philadelphia from July 13,
2016, through September 30, 2016, and the Democratic National Convention took place
from July 25, 2016, through July 28, 2016. The initial court ruling prohibiting ride-
sharing in the city was overturned on appeal, 2 years after the Democratic National
Convention (Third Circuit 2018).” By the time of the Appeals Court’s ruling, ride-
sharing had been legally operating in Philadelphia for almost 2 years thanks to state
legislative action, with Governor Tom Wolf, a Democrat, stating at the November 2016
bill signing that, “We want these companies welcome here in the Commonwealth,

allowing them to become full partners with the cities and communities where they

7 The judge who wrote the opinion ultimately denying the taxicab association’s claims against
Uber under the Sherman Antitrust Act was Clinton-appointee Midge Rendell, the former First Lady of
Pennsylvania and Philadelphia from her ex-husband Ed Rendell’s service as Governor and Mayor,
respectively.

23



operate and invest,” and the bill’s sponsor, Republican Senator Camera Bartolotta
touting the innovation of ride-sharing companies, “Companies like Uber and Lyft have
revolutionized the way that many transportation needs are met,” (Office of Governor
Tom Wolf 2016). This bipartisan agreement on removing the authority of the
Pennsylvania’s largest city to create a policy on local transportation needs exemplifies
how the sharing economy straddles traditional party and ideological lines.

Though these similarities — new technology that creates efficiency for existing
activities, introduction without warning, use of technology to mobilize users, and lack
of partisan sorting — help explain how the sharing economy can be viewed as a single
unit, there are key differences that potentially portend different policy approaches by
state and local governments. First, the features of the asset that is being shared change
how and where externalities accrue. The nature of the good at the heart of an issue
shapes the interdependencies and relationships around the issue and creates different
potential political coalitions when governments consider regulations. Short-term rental
depends on real estate that is fixed. It exists in a place that is part of a neighborhood,
which is part of a system of neighborhoods that make up a city, and because it is
surrounded by real estate that is equally immobile, owned by others with an interest in
maintaining its value, the attention to new activity that might affect surrounding

property is high.
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Protests against ride-sharing have come, initially, like in Philadelphia, from taxi
drivers, taxi unions, and occasionally riders with disabilities, groups that can be
characterized or perceived by policymakers as special interests. One of the main themes
of the Philadelphia court challenge is that the taxi association is upset about loss of
revenue and “merely harm to their business,”(Third Circuit 2018, 7) not actual antitrust
violations or other legal issues. In other words, for taxi drivers, anti-ride sharing
sentiment is personal and particularistic. Those who have captured existing regulatory
systems are not the most sympathetic political constituencies. Protests against short-
term rentals, on the other hand, are driven by dynamics similar to many routine
conflicts in local government. In South Lake Tahoe, a longtime resident advocating for
new rules against short-term rental expansion argued that the community’s population
had declined and that, “Residential housing is being absorbed by mostly out-of-town
investors who buy so-called second homes to turn them into investments as vacation
home rentals. Our neighborhoods have fewer full-time residents and (our) sense of
community is being eroded,” (Hidalgo 2018). In New Orleans, city councilwoman
Kristin Palmer cited disparate racial impacts and the harm of rapidly increasing tax bills
for long-term residents in her sponsorship of short-term rental regulations, while an
Airbnb host argued that short-term rentals are a boon to neighborhood property values,
saying, “The neighborhoods gentrified before short-term rentals. I'm really sorry the

crack houses went away and the taxes went up. Is that really bad?” (Perkins 2019) These
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quotes are indistinguishable from the kind of dialogue that surrounds many other local
land use conflicts on a daily basis.

The other main difference in the two issue areas is the strategy of the companies
toward regulation. Uber intentionally sought favorable regulation at the state level from
the beginning and has actively used its technology to mobilize users toward its political
goals. One of its most infamous app integrations was its “de Blasio button,” which,
when clicked, would compare rider wait times under existing rules to those that would
potentially exist under Mayor de Blasio’s proposed cap on ride-sharing in the city. After
the comparison, the next screen featured a box that said, “de Blasio’s Uber: Take Action.
This is what Uber will look like in NYC if Mayor de Blasio’s Uber cap bill passes. Email
the Mayor and City Council. Say “NO” to de Blasio’s Uber! Email Now. Keep NYC
Moving Forward," with the “Email now” text linked to allow users to email the City
directly (Sundararajan 2016). The “de Blasio” mode showed either no cars available or
25-minute waits, and was not a customized model that would reflect the actual outcome
under new regulations (Tepper 2015). New York is a special case in many ways due to
the size of its market and symbolic importance, but Uber’s strategy has been similar in
other cities, where especially at the local level, it has resisted attempts to regulate it as a
transportation service quickly and publicly.

Airbnb, on the other hand, was not a strategic political actor until later in its

tenure. The company found out about its first big policy battle, in New York, when one
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of its hosts suggested that the company hire a lobbyist to fight the state’s proposed
legislation. Brian Chesky, Airbnb’s co-founder and CEQ, said that at the time, “I didn’t
even know what a lobbyist was...You can’t talk to these people, so you've got to hire
people to talk to these people?” (Gallagher 2017, 105). New York has been the
company’s longest fight in the United States, and it is also the company’s largest
market, estimated at $140 million in gross bookings (Zaleski 2018) and $450 million
(Gallagher 2017) in annual revenue. New York has challenged Airbnb from the state
and local level, and the fight has been ongoing since 2010, with millions spent on either
side of the issue, however New York is an atypical fight for Airbnb. Though the
company did figure out what lobbyists were very quickly, establishing a presence in 19
states by 2018, it has only selectively engaged in visible public battles with state and
local legislators. Instead, the company has negotiated voluntary tax disclosure
agreements, outside of the legislative process, to collect occupancy taxes in 44 states and
many local jurisdictions (beginning with Portland, Oregon, in 2014, through the Airbnb
app (Airbnb 2019a; Martineau 2019). For example, in Illinois, a state with local-option
hotel-motel taxes, Airbnb collects state, county, and city occupancy taxes for 9 different
jurisdictions (some overlapping) with different rates and eligibility requirements based
on the length of stay (Airbnb 2019b). The company could have fought at the state level
to exclude itself and properties listed on its service from these taxes, but instead it has

fought its regulatory battles through bureaucratic agreements and the courts
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(Martineau 2019). Keeping this negotiation removed from the public eye has created
what some characterize as secret lawmaking, with the documents that have been made
public showing that the agreements create rules about data disclosure, government
knowledge of operators (hosts), audit restrictions, and limit data sharing with other
public agencies, characteristics atypical of other voluntary tax disclosure agreements
(Bucks 2017). These agreements move the topic of regulation off the state’s policy
agenda, and there seems to be little desire to revisit the agreements or codify them
legislatively after the initial document.

Airbnb is no less aggressive than Uber in protecting its corporate interests,
however the companies’ strategies are distinct: Uber proactively sought state-level
legislative protection for itself from existing taxi regulations by allying itself with
insurance companies and ALEC, and Airbnb reacts to proposed regulation, settling for
negotiated rules or court fights out of the public eye when possible. Both companies
seek to distribute the impact of regulation to drivers or hosts, leaving drivers with new
insurance requirements and fees for non-compliance and hosts with new tax
regulations. The similarities and differences between the services are summarized in
Table 1-1.

What's State and What’s Local?
Some of the differences in how Uber and Airbnb approach regulation and

government action lie in how the services cross different types of rules and regulations
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at the state and local level. Some issues are more local and some issues are more state,
and the ability to get the levels of government to agree on those divisions shapes the
kind of strategy political actors use to increase the likelihood of achieving desired policy
outcomes.

There is no single rule or variable that can measure the state-local dividing line.
A state that prides itself on a culture of strong local control may retain state level
authority over tax options available to cities, so in that state, cities might have wildly
different policies on ride-sharing without the state feeling the need to restrain them or
enact its own rules, but if a city tried to enact a local-option sales tax, the state would
immediately take measures to stop it. Likewise, a state that requires cities to submit
annual budgets for state approval and offers little local flexibility might be fine with a
city adopting strict short-term rental regulations if there is a strong legal history of
regulating land use at the local level. The intersection of the policy domains an issue
crosses makes different venues more likely homes for regulation. The policy domains
and associated state and local responsibilities are summarized in Table 1-2.
Ride-Sharing

Ride-sharing crosses four main state-local policy domains: insurance, licensing,

taxi regulation, and traffic management.® Insurance may not be the first thing that

8 There are two federal policy domains, outside of the courts, that are not discussed here but
could elevate ride-sharing and short-term rental to the federal policy agenda: access for people with
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comes to mind when thinking of ride-sharing, but it is the most common anchor for
state regulation of the industry. Forty-nine states require ride-sharing drivers to carry
separate insurance while driving (American Property Casualty Insurance Association
2018), and the insurance requirements are both technical and negotiated. State laws
assign which insurance policy covers what based on whether: the driver is driving with
the app on but without a passenger or having accepted a ride; the driver has accepted a
ride but has not picked up the passenger; or the driver has a ride-share passenger in the
car. As noted by Governor Hickenlooper in his signing statement for Colorado’s
legislation, the insurance coverage requirements were the key points of contention
during the bill’s negotiation (Vuong 2014a; Hickenlooper 2014). The insurance details of
the Colorado bill were replicated by many states and were included in the model

legislation proposed by ALEC, but why was this the linchpin of ride-sharing regulation,

disabilities and issues with discrimination based on protected class status (see Leong and Belzer (2016—
2017) for a detailed examination of public accommodations and the sharing economy.) There have been
highly-publicized incidents of racial and gender discrimination at Uber (internally and externally), Lyft,
and Airbnb, both in field experiments conducted for academic research and in actual practice (Cui, Li,
and Zhang 2016; Dickey 2016; Ge et al. 2016; Kakar et al. 2016; Edelman, Luca, and Svirsky 2017; Cheng
and Foley 2018). Airbnb even hired former Attorney General Eric Holder to draft an anti-discrimination
policy (Bhattarai 2016) after a host used racial slurs and cancelled a booking once he learned the guest
was Black (Bossip 2016). Uber is currently being sued in federal court over access for riders with
disabilities (Christoph 2018), and research shows that users with disabilities also face difficulties using
Airbnb (Ameri et al. 2019), which raises questions about whether and how the Americans with
Disabilities Act should extend to the platform economy (Chokshi and Benner 2017).

° Ride-sharing companies also heavily depend on a National Labor Relations Board Ruling that
drivers are independent contractors, not employees (Uber Technologies 2019; Sophir 2019). As of this
writing, that question is under review by federal courts and California is considering a state law that
would reclassify the drivers as employees.
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more so than ensuring public safety, mitigating environmental and traffic impacts,
integrating ride-sharing into existing taxi regulations, connecting services with public
transportation, or leaving decisions to cities? In part, because Uber’s dispersed risk
business model depends on insurance companies covering drivers, not Uber itself. In its
IPO prospectus, Uber states as part of its risk factors, “Our business depends heavily on
insurance coverage for Drivers and on other types of insurance for additional risks
related to our business. If insurance carriers change the terms of such insurance in a
manner not favorable to Drivers or to us, if we are required to purchase additional
insurance for other aspects of our business, or if we fail to comply with regulations
governing insurance coverage, our business could be harmed,” (Uber Technologies
2019, 63). With Uber having a strong incentive to protect itself from loss by requiring its
drivers to carry insurance to cover liability, state governments were a natural place to
seek policy action. Insurance regulation was historically the province of the states, a role
which was formalized and delegated from the federal government in 1954’s McCarran-
Ferguson Act, in which insurance was specifically excluded from the Commerce Act
(National Association of Insurance Commissioners 2011; United States Code 1945).
Given this strong, entrenched role of the states as insurance regulators, the interest ride-
sharing companies have in not having to carry insurance to cover the risk of thousands

of individual drivers, and the potential development of new insurance products for
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insurance companies to sell, the state legislature and other state agencies responsible for
insurance rules are preferred venues for ride-sharing companies.

The other state-level policy domain that intersects with ride-sharing is licensing.
States typically govern taxis and other transportation carriers under common carrier
laws, which require for-profit companies open to the public that transport people to
adhere to certain requirements.!’ Like insurance, this is an area that intersects federal
law, with the federal government responsible for interstate carriers and states
responsible for intrastate carriers.!! Essentially, states are broadly responsible for
ensuring the equity of public transportation within their boundaries and have the
authority to impose rules and sanctions in order to assure equity. The historical and
legal precedent means states are the clear home for the regulation of common carriers
and public transportation corporate entities, and cities then may have authority in
different states to regulate the individual components of the day-to-day operation of the
carriers within the city limits (e.g. establish taxicab regulations, caps, etc.). Once again,
in its investment prospectus, Uber acknowledges the risks to ride-sharing companies if
they are regulated as common carriers (transportation companies), “Many Drivers

currently are not required to obtain a commercial taxi or livery license in their

10 Distinct from common carriers in that they do not serve the general public and can refuse
service based on contracts or rules of service, contract carriers and private carriers are subject to different
regulations.

11 Common carrier law also covers telecommunications, including internet, and public utilities.
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respective jurisdictions. However, numerous jurisdictions in which we operate have
conducted investigations or taken action to enforce existing licensing rules, including
markets within Latin America and the Asia-Pacific region, and many others, including
many countries in Europe, the Middle East, and Africa, have adopted or proposed new
laws or regulations that require Drivers to be licensed with local authorities or require
us or our subsidiaries to be licensed as a transportation company,” (62). Uber’s business
model rests on not being defined as a common carrier, which creates urgency to
successfully convince states to exclude them from that definition.!?

Though in the case of ride-sharing states control these two policy domains which
are key to the company existing in its current form, cities do have regulatory power that
can impact how ride-sharing operates. As noted above, many cities have taxi
regulations, which take different forms based on the type of market. Cities with
medallion systems (closed markets) regulate the ability of individual cars and drivers to
operate, cities with company-based permit systems usually permit companies to
operate a specific number of cars, cities that open bids for taxi franchises open
competitive processes on a regular basis, and cities with open markets allow anyone
who meets qualifications (driver- and/or car-based) to operate (Committee for Review

of Innovative Urban Mobility Services 2016). This wide variation in local regulations,

12 This applies specifically to the American context, because, as noted in the quotation, other
countries have not been as receptive to the idea of Uber as a technology company, and the policy
outcomes diverge from those in the United States.
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which tend to be stricter in larger cities, covers everything from passenger safety,
availability of services to people with disabilities, meter rates, number of vehicles,
pickup rules (street hail versus dispatched), to areas of operation. Cities have developed
these highly-localized regulations to meet specific community needs and market
conditions, but the variation across local contexts does not build into a statewide
political movement to recognize the need for local control of taxis. Many small- to
medium-sized local governments lack taxi service altogether, so it is not a primary
regulatory function performed consistently among a majority of local governments,
making it difficult to mobilize a political coalition to protect local authority. Further, for
ride-sharing, if the companies are not considered transportation companies (common
carriers) by a state, it is more difficult for cities to justify governing ride-sharing under
existing taxi licensing ordinances. All 49 state laws preempt some portion of local
authority to regulate ride-sharing in local ordinances.

Cities also typically control traffic and parking regulations that are not otherwise
reserved by the state. Usually this power is used for the pieces of traffic control that
matter for daily life in a jurisdiction: who can park where and when, rush hour driving
rules, traffic signal timing, bike and bus lane placement, etc. An example that illustrates
the line between state and local authority over traffic-type functions is the battle over
red light cameras, in which cities, beginning with New York City in 1993, started using

red-light cameras to enforce traffic laws, automate functions, and generate revenue
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(Centers for Disease Control and Prevention 2019). States responded, some with bans of
local use of the cameras, some setting statewide standards, some with lawsuits, and
some embracing the technology, and through the legislative and legal process, states
largely were recognized as having the claim to set general traffic laws.

Finally, though it is less connected to directly regulating ride-sharing, cities have
a governing interest in the positive externalities of ride-sharing. Cities are responsible
for economic development and marketing the city as worthy of investment in an
increasingly global and competitive economy. In the words of former Atlanta Mayor
Kasim Reed, “I am not a technology expert, but I understand that if your city isn’t
technology friendly, you lose national and international prestige,” (Quaintance 2017).
When Uber and Lyft exist in a city, it is a signal to investors and companies with
younger, technologically savvy workforces that the city has arrived, and cities have to
balance the competing responsibilities of managing the disruption to existing
transportation systems with what Peterson (1998) considers the primary interest of local
government — maximizing economic prosperity. States are also involved in economic
development, through broader incentive programs and marketing, but the
prioritization and execution of those strategies is devolved to the local level.

Thus, in the policy domains that most intersect ride-sharing, the state has a

historical and legal foundation which grants it stronger power on issues that matter to
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ride-sharing services than that of cities, making it a preferable venue for companies
seeking policy environments favorable to their continued operation.
Short-Term Rentals

Short-term rentals also cross 4 main state-local policy domains: taxes, land use,
definitions of property classes, and building safety. Every state except Alaska,
California, and Nevada levies either a state lodging tax, sales tax on lodging, or both
taxes on accommodations (National Council of State Legislatures 19AD). Some states
allow cities to levy additional taxes, but the authority to authorize the tax and set rules
and rate ceilings rests with the states, which offer enabling legislation for cities that opt-
in to a local tax (which may be in addition to a state tax.) Originally implemented in the
1940s, these targeted sales taxes are designed to capture the economic activity of visitors
to a locality, as those visitors rely on public services and goods funded by state and
local residents. State tax agencies often collect the taxes and disburse local receipts to
local taxing authorities, as traditional lodging operators may have properties in many
cities across the state, and state-level administration helps enforce consistent
compliance and administration. Airbnb has taken advantage of this administrative
process by offering voluntary tax disclosure agreements to state and local governments
in which the company agrees to collect lodging taxes on behalf of property owners via
its application and remit the tax payments to the appropriate governing bodies.

Through November 2018, Airbnb had agreements with all states except Nebraska,
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Indiana, West Virginia, Georgia, Hawaii, and Massachusetts. The initial agreements
with states for collecting state taxes did not always include local governments, so cities
and counties that levy occupancy taxes have had to individually work with Airbnb, a
process the company considered cumbersome so it started offering a standard
agreement to localities. Some cities are reluctant to enter the agreements because the
voluntary agreements do not disclose information about individual properties and
property owners, information key to local enforcement and audits (Ebert 2018). Cities
like New York have continued to fight the company for more open data sharing, but
most cities are faced with signing voluntary agreements that guarantee some payment
of taxes without individual accountability or attempting to find individual short-term
rental properties and pursue tax collection from each individual owner. The anonymity
given to payers distinguishes Airbnb’s voluntary agreements from those typically used
by state treasury departments, which usually include provisions for back tax payments
and penalties and interest, and information that supports auditing tax payments.
Publicly available state-level agreements with Airbnb have not included any back tax
payments, and in further contrast to agreements for other industries and corporations,
some agreements require governments to obtain written permission from Airbnb to
speak to the media about the agreements and prohibit sharing of data between state

agencies (Bucks 2017). The state’s primary role in tax administration, enabling local
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taxes, and defining classes of property required to pay occupancy taxes establish it as
the lead level of government in this policy domain.

Land use and building safety have a long history of being regulated at the local
level. While current building codes in the United States have been standardized at the
state level to some form of the International Building Code, historically, the codes were
developed by cities to meet local needs after disasters (e.g. fires in Chicago and
Baltimore, earthquakes in San Francisco, etc.) or as they urbanized (Rossberg and Leon
2013). Building codes developed alongside the insurance, building, and engineering
industries, and as the industries grew, they developed model codes, which often were
adopted by cities and later states (Listokin and Hattis 2005). The three major codes were
merged into a single code in the late 1990s/early 2000s, and most states now have some
version of the International Building Code adopted in statute as the state building code.
Seventeen states require local governments to adhere to the state building code and
receive state approval before amending it, however local governments in the other 33
states are free to adopt the state’s model code, amend and adopt it locally, or adopt
another model code (Fisette 1999; Central United States Earthquake Consortium 2010).
Phoenix, Arizona, and Pasadena, Texas, for example, have adopted a separate model
code developed by the National Fire Protection Association. Even in this mostly

standardized policy area, cities retain the ability to customize building standards, which
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indicates both the legacy of the city’s role in the policy’s development and the
relationship between building standards and land use in a community.

Managing land use — planning and zoning — is the most primary function of local
government. It is a core responsibility of local government in all 50 states, and courts
have repeatedly upheld the rights of local governments to regulate the activities on and
manage the uses of property within their boundaries (Briffault 1990; Krane, Rigos, and
Hill 2001). Similar to building codes, local zoning ordinances developed in the early
1900s as the country transitioned into industrial urban life and property uses were
separated for health and safety reasons (Silver 2016). As the codes developed, they
became more formal, but unlike building codes, they did not have a private industry
partner that encouraged the development of universal standards. In zoning, local
lawmakers retained the control to shape the community in response to local and
hyperlocal needs.

With this kind of power able to be so finely attuned to local policy preferences,
zoning and land use regulation have been used for both innovation and exclusion.
Rules on lot and home sizes systematically exclude groups of people by income and
race, and battles over what goes where in a city are the origin of NIMBY (Not In My

Backyard), a term that has entered everyday lexicon to pejoratively describe those
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prioritizing individual needs over those of the larger community (Dear 1992).13
Currently, the use of zoning to reinforce inequity and limit the supply of affordable
housing has even traditional proponents of local control and urban-led policy
advocating for states to preempt local authority in order to achieve better outcomes and
protect the rights of those who do not own property (Infranca 2019). At the same time,
local control has allowed cities to embrace green building practices, smart growth
principles (transfer of development rights, urban growth boundaries, etc.), and
incentives for other local priorities (affordable housing, architectural look, etc.) that
might not appeal to other communities. Yet even with this history of both harmful
externalities and innovation that pushes the boundaries of statewide policy preferences,
states have for the most part stayed away from preempting local land use regulations
and it has been up to the federal government and courts to intervene. Cities retain an
enormous amount of power over land use, so long as their codes meet the basic
standards set in U.S. legal precedents (Bronin 2008). In part, land use is connected to the
primary source of local government revenue, the property tax, so an encroachment by
states on how the property is used and slated for development is not only a limit on
local authority but on local revenue. That, and the idea that individuals should have

access to the elected leaders making decisions about their property helps maintain local

13 See Wilson (2019) for a history of racism and zoning laws.

40



leadership in this policy domain. Even though states have the power to rein in, “Only
rarely do challenges of local power ever make it to court. Instead, the locality of land
use laws is by and large taken for granted as a historical and political inevitability,”
(Bronin 2008, 240). The state role in land use is primarily to enact statutes that enable
zoning (or land use governance) authority for local governments. All of these state laws
have their foundation in the United States Department of Commerce’s Standard State
Zoning Enabling Act, which defines broad classes of property and components that
should be contained in local ordinances but specifically delegates the day-to-day
governance, details, and implementation to local communities (Advisory Committee on
Zoning 1926; Bronin 2008).

Short-term rentals sit at the crux of all of these policies, where states define broad
codes and categories of property for purposes of taxation and safety, and cities have
authority over the detailed regulation and enforcement of land use and building safety.
With this mix of power, states like Arizona and Indiana that have preempted local
regulation of short-term rentals (or states that have proposed such legislation like Iowa),
amend the definition of residential property to permit short-term rental as a use by
right. Short-term rentals themselves are defined in state law separately as transient
lodging or other categories distinct from hotels, which allows them to be taxed under
the law (an arrangement Airbnb and other companies have agreed to) but exempts

them from the more stringent safety and building requirements that apply under
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building codes to hotels and other formal places of lodging. Cities, on the other hand,
create policy that balances the competing constituencies and interests that characterize
many local conflicts: property owners asserting the right to use their property in
whatever way they choose; neighbors complaining about increased noise, parking
issues, and safety; residents raising concerns about housing supply, loss of rights and
quality of community for permanent residents; and industry representatives seeking
new ways to support both economic growth and tax equity between competitors.
Developing A Framework

The rise of the sharing economy and its interaction with state and local
institutions presents an ideal opportunity to investigate how states and cities negotiate
policymaking authority. The new services are complex and span several technical
policy areas, which makes government response and governance difficult and may hide
policy implications from interested publics (Teles 2013). The sharing economy is also
disruptive, which provides an opportunity to view how this disruption impacts policy
subsystems (May, Sapotichne, and Workman 2009) across the federalist structure and
influences state and local action.

To address these questions, the newness of the sharing economy is an advantage,
because its emergence and the response of cities and states can be observed and
documented in real time. This means that data, both contextual and quantitative, are

available and accessible for the policy’s entire lifespan, which allows the tracing of the
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policy process and capture of the surrounding dynamics. It is also an issue area that has
yet to be sorted into current partisan political positions. This allows us to observe how
issues become part of partisan dialogues and to test hypotheses regarding preemption,
partisanship, and local control.

To develop a robust understanding of both the sharing economy and the
surrounding policy space, the following chapters will use multiple methods. The
information presented in this chapter identifies key characteristics of ride-sharing and
short-term rentals that create incentives and politics for companies, users, interested
parties, and governments as the sharing economy enters a community. Building from
this understanding of incentives and the nature of the issues around ride-sharing and
short-term rentals, the chapter then documents the historical policy context of major
policy areas surrounding these sharing economy services. This qualitative and historical
work develops hypotheses around how issue politics may function around ride-sharing
and short-term rentals, and it is used to construct the concept functional fit, as
presented in Table 2-3.

Chapter 3 provides a quantitative description and a test of the political and
institutional explanations for policy incorporation, including issue politics, state legal
institutions, and state-local policy institutions. The pieces of the process that can be
reliably measured are used in this chapter to test conventional and sharing-economy-

specific explanations for policy adoption. This serves to examine whether the state-level
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policy activity around ride-sharing and short-term rentals is different from other issue
areas, if the activity surrounding both services is similar (i.e. the sharing economy is
thought of as a single issue) or if it differs by service (i.e. ride-sharing and short-term
rentals are different). The results of this analysis, along with the comparison of
functional fit introduced in this chapter, suggest that policymakers do consider the
issues differently, so Chapter 4 uses qualitative work to further investigate the
mechanisms and underlying processes around the incorporation of ride-sharing and
short-term rentals into existing state and local regulatory powers.

In Chapter 4, state-level legislation is compared and coded for content to
understand the similarities and differences between state approaches to both regulation
of the service and local authority to establish regulation. This is supplemented by case
studies that provide detailed information about the policy dynamics surrounding policy
adoption. Finally, Chapter 5 summarizes the lessons from the analyses and proposes
tuture work. Together, what follows addresses how the divide in functional
responsibilities created by federalism creates different policy outcomes for ride-sharing

and short-term rentals.
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Table 2-1: Sharing Economy Services and Major Companies

Service Definition Companies
Ride-Sharing Companies connect drivers with excess *  Uber
vehicle capacity to passengers in need of = Lyft
a ride via smartphone application » Sidecar
* Carma

= BlaBlaCar (Europe)

= Cabify (Spain, Portugal, Latin
America)

»  Didi (China)

=  QOla (India)

Short-Term Rentals ~ Companies connect property owners = Airbnb
with available vacancy to individuals in * HomeAway
need of lodging via smartphone = VRBO
application * FlipKey

*  Wimdu
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Table 2-2: Similarities and Differences between Ride-Sharing and Short-Term

Rentals

Similarities

Differences

Both introduced technology that created new
access to existing market activities (vacation
rentals and hailing a car with driver)

Both start operating in a city without asking the
government for permission — the technology
becomes available to users and the services build
a user base before they are visible to local
governments.

Both have used apps and user data to distribute
political messaging and encourage users to
become politically active (contact legislators,
protest, etc.)

Parties do not have clear positions on the issues
yet (i.e. there is no Republican or Democratic
position on ride-sharing or short-term rentals)

The nature of the asset in question (real estate vs.
automobile) changes how the externalities
accrue:

* Ride-sharing offers individual convenience to
users at locations that are dynamic and
continually changing, so a city may face
citywide or general problems with traffic
(double-parking, traffic blocking, more car
emission, etc.) or complaints from other
transportation operators (taxi drivers, public
transit agencies, etc.) but they will not
accumulate in a single space, location, or
neighborhood. One person’s use of his or her
car to drive for a ride-sharing company does
not, in and of itself, diminish the value of cars
or property of others nearby.

= Short-Term Rental depends on a fixed
property and neighborhood characteristics, so
issues (transitory population, noise, increase
in housing prices, etc.) accumulate in specific
places and can affect neighborhood character
and the value of nearby properties.

Uber is active in state-level lobbying and has
from the beginning actively sought favorable
regulation.

Airbnb has been more selective about its policy
battles.
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Table 2-3: State and Local Characteristics of Sharing Economy Issues

State Characteristics

Local Characteristics

Ride-Sharing

Short-Term Rentals

Insurance: regular auto insurance
does not cover ride-sharing
activities, states regulate insurance

Licensing: states often license
occupations and transportation
carriers, including taxi drivers and
taxi companies

Taxes: hotel-motel (occupancy)
taxes are largely collected at the
state level

Classes of Property: states broadly
define classes of property (lodging,
residential, commercial, etc.)
through statute for purposes of
planning (planning and zoning acts

that set general standards for local
action) or taxation (types of
properties defined as lodging)

Building Safety: states often

establish statewide standards for
property construction, fire safety,
etc. that apply to different types of
property (e.g. requiring fire
suppression systems and marked
exits.)

» Taxi Regulation: cities regulate

taxis, including company permits,
prices, vehicle permits, medallions,
proof of competitiveness, and
driver background checks

Traffic Management: cities have
traffic ordinances on stopping,
standing, parking, street use, etc.

Economic Development: cities
competing for jobs and investment

seek to attract residents and
investors; technology investment
and partnerships are a signal that a
city is innovative and ready for
new investment

Land Use: in every state, cities are
granted broad latitude to manage
how land is used through planning,
zoning, and other regulations
which govern things like:
occupancy, rental regulations,
number of units, types of permitted
use, impact fees, building
requirements, and adjudicating
disputes

Economic Development: cities can
use short-term rentals as a piece of
tourism and destination-related

economic development strategies
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CHAPTER 3. The Sharing Economy in the States

The two major sharing economy services — ride-sharing and short-term rentals —
are in many ways hyper-individual and hyper-local. Individuals use the technology
platforms, largely Uber, Lyft and Airbnb, to find other individuals interested in sharing
an asset. For the services to reach capacity, they need the density of people and assets in
cities in order to match these specific micro-networks of individual supply and demand
and arrange them into a larger comprehensive service. There is little utility in
connecting a person in Chicago who needs a ride between the Andersonville and
Edgewater neighborhoods to a person in South Shore who’s available to make the
drive. Technology would offer no advantage over calling or hailing a cab or taking the
bus to that person in Andersonville. With cities so important to the services” success,
companies have used their status as remotely-operated technology services, rather than
brick-and-mortar business with a local presence, to enter markets without asking local
governments for permission (Shahani 2014; Gallagher 2017; Yglesias 2017). Then, as the
services reach capacity and the associated benefits and problems begin to aggregate at
the local level, cities naturally respond. Some, like Indianapolis, embrace the services
and make it easier for city residents to drive or ride with Uber and use their homes to
host Airbnb users. Other cities, like Philadelphia or San Diego, regulate the services
consistent with existing taxi and zoning ordinances so sharing economy uses conform

to local regulations and established standards of use and behavior (Hirshon et al. 2015).
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Given the localness necessary for the sharing economy to exist and its associated local
consequences, why have so many states stepped in and decided to regulate ride-sharing
and short-term rentals? This chapter will examine why and under what conditions
states choose to regulate sharing economy services and what that says about state
policy choices with respect to local authority more generally.
What Does Sharing Economy Regulation Look Like in the States?
Short-Term Rentals

Airbnb famously began in 2007 when roommates in San Francisco advertised air
mattresses in their apartment as a place to stay for conference-goers without a hotel
room (Gallagher 2017). The roommates eventually developed electronic infrastructure
that allowed the service to expand across the world, with an ethos of home-sharing as
an experience that connects travelers in a more personal way to communities.!* As the
service expanded, vacation-destination states were the first to grapple with how to
regulate short-term rentals. In 2011, the state of Florida prohibited local governments
from regulating short-term rentals differently than other residential property and also
from banning short-term rentals altogether. The state law grandfathered in local

ordinances in place before June 1, 2011, but other cities were subject to the new state

14 There are other short-term rental facilitators, such as Home Away (which launched its website
HomeAway.com pre-Airbnb, in 2006, and was acquired by Expedia in 2015) and VRBO (Vacation Rental
By Owner, owned by Home Away), and more listing sites are entering the market, including sites that
aggregate listings from multiple short-term rental sites, however Airbnb is the largest corporate presence
and the only company with widespread lobbying presence at the state level.
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prohibitions. Hawaii was also early to consider legislation related to short-term
rentals,’® passing a law in 2012 that required such rentals to have an on-site local contact
whose name was available to property/homeowner associations or other relevant
building management. Florida has since slightly loosened its restrictions on local
policymakers, and Hawaii also made minor changes to clarify its law in 2015. The
states’ laws addressed very different problems created by the expansion of short-term
rentals and also reflect the very different structures of local government: Florida has 412
mostly council-manager cities (Florida League of Cities 2018), and Hawaii has 4
counties and no municipal governments (State of Hawaii 2019).

In Florida, cities have primary control over land use via the state’s Community
Planning Act, which specifically grants municipalities and counties the authority to
plan for development and growth, adopt and amend plans to guide that development
and growth, adopt regulations on land development in accordance with plans, and
establish administrative systems to support authority under the act (State of Florida
2018). Florida’s local governments have managed tourism-related activity under this
system of local planning for decades, including developing ordinances with respect to
short-term rentals as early as 2003, well before technology existed to facilitate peer-to-

peer activity (Hackett 2011). Two forces helped push short-term rentals onto Florida’s

15 Called transient accommodations in state legislative terminology.
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state and local policy agendas around 2010: owners with property they were unable to
sell during the recession turned to short-term rental as a way to relieve financial
pressure (Alvarez and Van Natta 2011; Hackett 2011) and technology lowered the
barrier to entry for homeowners to access short-term rental customers. People had
property they needed to monetize, and Airbnb made it so they no longer needed to hire
an agency or place multiple ads to attract renters. Discussions in local governments
across the state at the time centered around issues like parking and noise, and whether
owners were operating a business (Guinta 2010), similar to many other debates about
neighborhood land use in any city across the country. Given these routine local zoning
interactions, the common nature of vacation rentals in cities, and the state law granting
municipalities the right to regulate land use, why did the state suddenly decide to
prevent local communities from regulating short-term rentals?

At the same time, Hawaii was facing issues similar to those in Florida: a state
heavily shaped by tourism was dealing with a changing market around vacation
accommodations. Hawaii, however, with only 4 sub-state governments, considered a
different type of regulation, as a preemption of local regulation of the rentals would
have little practical value. Maui County had a vacation rental ordinance in place that
permitted non-owner-occupied short-term or vacation rentals in certain zones and
under certain circumstances (Halas 2012), and the state law did not respond specifically

to that ordinance. Instead, Hawaii clarified tax payments due from short-term rentals
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and established a requirement that there be a local contact on the island available for
guests, since many property owners live on the mainland (Hawaii Life 2012). The state
then debated new legislation every year through 2018, adopting revisions to its 2012
law in 2015 that incorporated short-term rentals into the definition of transient
accommodations and added civil penalties for violating the law. The legislature also
passed a bill that would have allowed hosting platforms to act as tax collection agents
on behalf of property owners, however it was vetoed by the Governor. In contrast to
Florida, Hawaii’s debate has centered around how to incorporate the increased
accessibility of short-term rental to property owners into existing systems of taxation
and vacation rentals. Even in the early stages of technology-enabled expansion of short-
term rentals, Florida and Hawaii honed in on the key issues in policy discussion: who
has authority to regulate, and how should economic activity be captured (and by
whom)?

Florida and Hawaii were the first states to tackle short-term rental policy at the
state level, however more states have joined their ranks as the years have progressed.
Figure 1 shows the year of adoption for each of the twenty-one states that adopted a
state-level short-term rental statute between 2011 and 2018.' Florida revised its policy

before many states had even considered the topic at the state level, acting in 2011, then

16 All tables compiled using Hlavac (2018), figures with Wickham (2016) and Chang (2014).
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again in 2014. Only Hawaii and Oregon had enacted state policy before Florida’s
revision. States have increasingly deliberated what to do about short-term rentals from
2015, when 14 states considered policy (with California, Hawaii, and Montana
adopting), through 2018, when half of the 50 states had policy under discussion.” State
actions have ranged from statutes that preempt local policymaking authority and
establish short-term rental use as part of property rights (e.g. Florida, Arizona, Idaho,
Utah, and Indiana) to statutes that expand existing legal definitions of lodging to
include short-term rentals for tax purposes (e.g. Oregon, Connecticut, lowa, Montana,
Washington, and New Jersey) to statutes that explicitly permit local governments to
regulate short-term rentals (e.g. Nevada, New Hampshire). Model legislation, drafted
by the Goldwater Institute to prevent local governments from restricting the right of
property owners to use property as a short-term rental (Goldwater Institute 2016), has
been adopted with slight modifications in 2 states: Arizona and Idaho. Preemption
legislation was introduced in several states (some based on the Goldwater Institute
model, some not), but these types of policies have not been uniformly or immediately
adopted and the bills have rarely gotten out of committee. At the state level, some states
with already strong vacation rental markets acted first, other states followed with

regulation to include this new economic activity in tax structures and/or placed its

17 The data in this analysis only includes regulations enacted by statute. It does not include the
voluntary tax agreements states reached with providers such as Airbnb to collect hotel-motel or other
occupancy taxes via administrative negotiation.
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regulation within the state’s framework of state-local authority, and most states took
their time to act.
Ride-Sharing'®

In contrast to short-term rental policy, states have been quicker to embrace the
role of ride-sharing regulators. From 2014, when Colorado adopted the first state-level
ride-sharing law, through 2018, all states but Oregon had adopted some kind of
regulation of the services.” As detailed in Figure 2, which shows the year each state first
established ride-sharing laws, states acted quickly. By the end of 2015, one year after
Colorado and California acted, 26 states had adopted statewide regulations and another
14 states acted before the end of 2016. How did ride-sharing go from being invisible to
states at the beginning of 2014 to nearly universal regulation by 2018?

The strategy of three groups of actors offers potential explanations: Uber actively
sought state regulation (Sundararajan 2016), insurance companies got involved, and the
American Legislative Exchange Council (ALEC) and National Council of Insurance

Legislators (NCOIL) helped facilitate and distribute model policy language (American

18 AP stylebook refers to Uber and Lyft as ‘ride-hailing’ services and ride-sharing as app-based
services used to book shuttles. This document uses ride-sharing to refer to services like Uber and Lyft, as
it is the more commonly used term to describe the companies. In statute and policy discussion, the
companies are also classified as transportation network companies (TNC).

19 As of this writing, Oregon continues to debate state-level regulations, with one bill in the

current session supporting preemption of local ordinances (HB 3023) and another establishing the right of
municipalities to regulate (HB 3379).
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Legislative Exchange Council 2014; VanHulle 2016; Ducassi 2017). Colorado’s path to
adopting the first state ride-sharing regulations offered an example for those that
followed. Lyft and Uber entered the Colorado market in September 2013, and by June
2014 the state “legislatively embrace(d)” ride-sharing (Vuong 2014). Then-Governor
Hickenlooper promoted the law, which was largely supported by Uber and Lyft, as the
state leading by encouraging innovation and removing unnecessary barriers to doing
business in Colorado. The insurance industry was also a key player in Colorado’s law,
supporting language that created insurance requirements for different phases of ride-
sharing operation. Further, in spite of being championed by a Democratic governor and
passed by a Democrat-controlled legislature, the language of Colorado’s law largely
reflects the language of a model bill for ride-sharing regulation distributed by ALEC,
even down to the law’s title.?? With a few exceptions this process repeated itself in the
other states: over the objections of taxi companies and some cities, states adopted
similar regulations that: a) established states as exclusive regulators of ride-sharing

(transportation network) companies; b) defined ride-sharing services as separate from

20 Text comparison of the Colorado law (SB 125 of 2014) and ALEC’s model legislation reveals
that other than minor modifications to make the bill language consistent with Colorado statutes, the law’s
definitions and regulatory provisions are the same as ALEC’s draft model “Transportation Network
Company Act.”
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other transportation providers; and c) created tiered insurance requirements for drivers
and a minimal liability insurance requirement for the ride-sharing company.!
Investigating Explanations for State Policy Action

Short-term rentals and ride-sharing took different paths through the state
legislative process, and the context suggests that different factors influence a state’s
willingness to set sharing economy rules. The empirical analysis presented in this
section serves three purposes. First, to understand the state-local relationship, it is
critical to understand the state and local policy processes separately. These separate
analyses identify potential mechanisms and key variables at each level of government
that influence the relationship as a whole. Second, a state-level analysis serves as a
check on the assumption that this is a state-local process. Red States-Blue Cities, for
example, assumes that state policy action exists as a response to the threat of cities
taking opposing action. In this case, we know that states controlled by both political
parties have acted to restrict local authority, so it is possible that this has little to do with
cities, but instead states, as sovereign governments, are just defining their authority
over new issues as they arise. Finally, comparing the state responses to ride-sharing and
short-term rentals can offer evidence for the state vs. local policy domain theories

presented in Chapter 1.

21 More detailed case studies and information on state legislation are presented in the next
chapter.
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Political Dynamics: Partisanship and Interested Parties

The most popular current perspective on the relationship between states and
cities is that Republican-dominated Red States are using state-level power to prevent
Democrat-dominated Blue Cities from enacting progressive policies at the local level.
This conceptualization of the partisan divide between states and cities appeared after
the reelection of George W. Bush, in Living Blue in Red States (Starkey 2007) and though
it was only used intermittently (usually around elections) until 2014,? since then it has
developed more formally into a shorthand for sub-national political polarization. The
phrase and its current use imply that the traditional partisan positions have switched:
Republicans are no longer the party of local control.

There is some anecdotal evidence for this, both broadly, and in state-level
sharing economy policy. ALEC, the American Legislative Exchange Council, is
organized around the principle of returning power to states and has aligned corporate
and Republican interests, in part by drafting and circulating model legislation (Hertel-
Fernandez 2014, 2016). ALEC’s commitment to centralizing power at the state-level is
embedded even in its network of local officials (American City County Exchange),
where several model policies and the group’s “7 Principles for Preemption” specifically

recognize the state’s authority over municipalities and reject the term local control as

2 Google Trends, term “Red State Blue City”, from 2004-2019
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“politicized” (American City County Exchange 2019). Although this Republican-aligned
organization is moving away from the idea of local control to promote state-level
regulation, the national Republican Party platform still emphasizes the importance of
local control, specifically with respect to education and zoning decisions (Republican
Party 2016). On sharing economy-specific legislation, the conservative-leaning
Goldwater Institute has distributed a model home-sharing bill that preempts local
regulatory authority over short-term rentals (Goldwater Institute 2016), which, after its
adoption in Arizona served as the basis for ALEC’s model policy on short-term rentals
(American Legislative Exchange Council 2016).

As the idea of preemption as a political strategy has emerged in the public
sphere, empirical work is beginning to follow. Fowler and Witt (2019) and Flavin and
Shufeldt (2019) take a multi-issue approach to examining state preemption, and sharing
economy policies (ride-sharing and short-term rentals) are included as part of the issue
groups in both analyses. Fowler and Witt (2019) find that states with higher average
percentages of Republican legislators are more likely to preempt local authority on a
greater number of issues. Flavin and Shufeldt (2019) find evidence that Republican-
controlled states are more likely to preempt, and they include a measure of ALEC
activity in their analysis, however ALEC’s influence is not a strong predictor of either

overall preemption or sharing economy preemption specifically.
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Given this, at the state level, if the positions of the parties on local control have
flipped, regardless of competition between states and cities, it is expected that states
with Republican-controlled governments would be more likely to adopt state-level
regulations than those with Democrat-controlled governments, irrespective of the
policy issue. For both the short-term rental and ride-sharing models, Partisan Control is
measured using the Ranney Index (Ranney 1976), as updated by Klarner (2013) through
2010 and then extended through 2018 using data from the National Council of State
Legislatures (National Council of State Legislatures 2019).2 The Index scores a state’s
partisan control in a given year on a range from Republican Unity (0) to Democrat
Unity (1).

Ride-sharing and short-term rentals also have private-sector political
constituencies invested in different state policy outcomes. For each model, Lobbying
indicates whether a company (Uber and Lyft for ride-sharing, Airbnb for short-term
rentals) was registered to lobby or had an agent registered to lobby in a state in a given
year (1) or was not registered (0). Data were collected from a review of each individual

state’s lobbying registration records.? States where a corporation is registered to lobby

2 Data for Partisan Control, Number of Municipalities, and Legislative Professionalism were drawn
from Jordan and Grossmann (2017), verified from the original sources, and extended through the time
period of analysis either by using the original methodology or by carrying forward variables from
previous years, as noted in the description of each individual variable.

24 The review found only Uber, Airbnb, and Lyft as active participants in lobbying state
legislatures during the time period of analysis.
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the state legislature are expected to be more likely to adopt policy regulating the
service.

In addition to corporate-specific interests, there are other groups with an
economic interest in sharing economy policy. For the short-term rental model, the
percentage of the working Population Employed in Real Estate represents potential
constituents with interest in developing and managing properties for use as short-term
rentals (i.e. potential political allies for Airbnb.) States with a larger percentage of the
population employed in real estate are expected to be more likely to adopt short-term
rental policy. The cases of Hawaii and Florida suggest that Tourism States may be more
likely to adopt short-term rental policy, so a variable was constructed from data
collected by the US Travel Association (2019) on the impact of tourism to state
economies. California, New York, Florida, Texas, Illinois, Georgia, Nevada, and Hawaii
are coded high tourism states (1), based on having annual tourism spending over $25
billion and annual state tourism-generated tax receipts greater than $4 billion. The
remaining states are coded as zero (0).” Finally, states that have acted to preempt rent
control have some history of preempting local authority on housing and land use, so the
variable Rent Control Preemption, which takes a value of 1 in states that have

preempted local rent control ordinances and 0 in states that have no law in place, is

%5 Only the 2017 data are available to non-members, so the states are coded based on that year’s
data, but this is not a measure that is expected to change much over the time of this analysis.
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included and expected to have a positive relationship with a state’s willingness to adopt
short-term rental policy.?

In the ride-sharing model, the percent of working Population Employed in
Transportation represents potential opposition to the state implementing ride-sharing
regulations, so states with stronger existing transportation industries are expected to be
less likely to adopt ride-sharing policy. The Percentage of Workers Unionized in a state
is also included in the ride-sharing model, as unionized workers represent another
group of potential political opposition to ride-sharing regulations and taxi associations
and other unions have opposed ride-sharing laws that weaken worker protections
(Joyce 2016). The model legislation proposed by NCOIL and ALEC and all of the state-
enacted laws establish mandatory insurance requirements for ride-sharing drivers, so
the percent of working Population Employed in Finance and Insurance is included in
the model to represent a source of political support for state-level regulations. All
annual employment numbers were drawn from the American Community Survey
using Recht (2019), and unionization rates were drawn from the Bureau of Labor

Statistics using Eberwein (2019).

% A categorical variable that combined states that preempt rent control, states that do not
preempt but do not have cities with local rent control ordinances, and states that have cities with local
ordinances in place was also tested, and the results of all models remain the same.
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State Institutions: State vs. Local Autonomy

No research on local authority is complete without reference to Judge Dillon’s
fundamental opinion that cities are creatures of the state, and regardless of the
differences in how states construe that ruling, every state enacts rules that set the
bounds of local power. Frug and Barron (2008) call the set of state policies that construct
the local decision-making environment ‘city structures,” which collectively represent
how a particular state balances the tension between local control and a state’s power to
monitor and hold cities accountable. States that grant municipalities more policymaking
authority are expected to be less likely to adopt state-level regulations on ride-sharing
or short-term rentals, while states that retain more control over local decision-making
are expected to be more likely to act. For this analysis, the key measures of the overall
local autonomy in a state are Home Rule, which represents the general level of
authority granted to municipalities, and Tax and Expenditure Limitation (TEL) which
represents the permission granted to local governments to raise revenue to support
local policy priorities.

Home Rule is measured using the Wolman et al. (2008) index, which is a relative
measure of the autonomy of local governments in a state. The index contains factors of
equally-weighted dimensions representing a broad range of local autonomy: the
importance of local government in a state, discretion available to local government, and

the diversity of revenue sources available to municipalities. As these characteristics are
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largely stable, the index does not change over the time period under analysis.?” Scores
potentially range from -1 to 1, with higher values indicating more state control and
lower values more local control.

While the Wolman et al. (2008) index contains local fiscal autonomy as a
component, Tax and Expenditure Limitations are perhaps the most popular form of
state control or preemption of local authority, so they are included as a separate
measure of a state’s control over local policymaking. Some forms of limitation on local
tax and spending existed before, but the tax revolt of the 1970s produced a wave of
state-level, often voter-led, limitations on the ability of cities to raise revenue (Skidmore
1999). These limitations can be strict, even in states that grant cities a wide range of
policy authority or that perceive themselves as “strong” home rule states. They affect
the policy choices of local governments and are more punitive to urban core areas
(Mullins 2004). TEL is measured using the Amiel, Deller, and Stallmann (2009) index,
which was extended through 2018 using data from Wang (2018). The index categorizes
the nature of the TEL (statutory or constitutional), how it was approved, whether
growth is restricted, how it can be overridden, the type of limitation, and whether there
are exemptions. Together, Home Rule and TEL represent two fundamental but distinct

components of the city structures in a state (p =-.18).

77 Several categorical versions of this measure and its components were tested in the analysis, and
the results were consistent across all models.
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State Policy as a Response to Local Action

Cities, as the local nodes of sharing economy, adopt policies to address local
concerns. That may mean loosening rules to encourage ride-sharing or short-term
rental, or it may mean cities cracking down on the services. Either way, cities taking
action may suggest to the state that it is time for it to do something about the services,
either to codify local policies statewide or to establish its authority (Shipan and Volden
2006). Further, since sharing economy enters in large cities first, if Republican states are
reacting to restrain out-of-control Democratic cities by enacting state policy, it is
expected that the largest city acting to regulate the sharing economy would make states
more likely to act. Thus, Largest City Policy and an interactive term Largest City x
Partisan Control are included in ride-sharing and short-term rental models, with the
expectation that if states are reacting to local policy alone, they will be more likely to
adopt state regulations, and if they are reacting conditional on partisanship, states with
unified Republican control will be more likely to adopt policy once the largest city in

the state acts.?® The Largest City variable is coded 0 in each year that the city has not

% The author has collected data on all local ride-sharing policies in Uber’s service area as of
December 2018. Following Shipan and Volden (2006), several variables summarizing local policy activity
were created and tested in ride-sharing models, including number and proportion of cities with a policy
(annual adoption and cumulative), cumulative percentage of cities with a policy, and percentage of cities
in the state with Uber service. None of the variables performed better than others in the model, and some
created proportional hazards issues, so for consistency between the ride-sharing and short-term rental
models, policy in the largest city was used in each analysis.
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adopted a policy and 1 from the first year the city adopted a policy through the end of
the series.
State Characteristics and Demographics

Three additional characteristics are expected to have an effect on a state’s
willingness to adopt sharing economy policy regulation: Legislative Professionalism,
Population, and Number of Municipalities. More professionalized legislatures are less
likely to adopt model legislation (Hertel-Fernandez 2014; Jansa, Hansen, and Gray
2019), and thus, since influential groups active at the state level have developed model
legislation, less professionalized states are expected to be more likely to adopt sharing
economy regulations. More populous states have more urbanized areas and more
constituents who are users of or potentially benefit from the introduction of sharing
economy services. The services, which are concentrated in urban areas, enter more
populous states first, and thus more populated states are expected to be more likely to
adopt state-level regulation. Legislative professionalism is measured using the updated
Squire Index (Squire 2017), and population estimates are taken from the Annual
Community Survey.?

States with more municipalities do not necessarily allow those municipalities

more authority to conduct their own affairs, but more municipalities in a state presents

» Data compiled for analysis using Recht (2019).
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two important conditions for this analysis: more individual communities potentially
affected by a statewide regulation, and more places the sharing economy is likely to
enter the market. This could affect regulation in either direction, with communities (and
their larger number of elected officials) better able to convince state lawmakers that they
should retain the right to govern sharing economy services locally, or, state officials
may find convincing the industry argument that a single statewide set of rules is better
for economic outcomes. Values for each state are U.S. Census estimates, compiled and
updated by Sorens, Muedini, and Ruger (2008) and carried forward through 2018. Table
3-1 summarizes the hypotheses and expected direction of each variable, and summary
statistics are in Table 3-2.
Analysis: State Sharing Economy Policy Adoption
Short-Term Rentals

The dependent variable in the state-level short-term rental policy adoption
models is whether a state adopted a short-term rental statute in a given year from 2011
to 2018. Data were collected via Legiscan search of all legislation in the 50 states from

2008 (the founding of Airbnb) to 2018 that contained terms “short-term rental,”

Zani Zani

“transient accommodation,” “transient lodging,” “tourist home,” or “hosting platform.”
The search returned 1,309 results, which were read and if relevant to short-term rentals,
coded for legislative outcome. In the following analyses, legislation signed into law by

the governor is coded as policy adoption (1), and all other outcomes (no bill considered,
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bill introduced, or bill vetoed) are coded as no policy adoption (0). Twenty-one states
adopted short-term rental regulations via statute through December 2018, beginning
with Florida in 2011. Figure 1 shows policy adoption by state and year. Three logit
models with year fixed effects were estimated: the base model with state-level
independent variables (model 1), the base model plus Largest City (model 2), and the
base model plus the interactive term Largest City x Partisan Control. P-values are
estimated using state cluster bootstrapped t-statistics, following Esarey and Menger
(2019).

For the policy adoption models, results show no statistically significant
predictors of state policy adoption at & = 0.05. At a = 0.1, states with a larger percentage
of population employed in real estate are more likely to adopt state-level short term
rental policy. In Models 2 and 3, which more directly test the red state-blue city
hypothesis, the results do not change substantially between the models, and there is no
evidence, in this case, to support the red state-blue city hypothesis. Full results for the
policy adoption models are presented in Table 3-3.%

The policy adoption models in Table 3-3 combine all types of state action

together, so, to investigate whether there is a difference between states that took some

% Models with the same dependent and independent variables were also estimated using event
history analysis, as is common for studies of policy adoption. Due to the heavily tied nature of the data
event history analysis is a more limited model for this particular data and issue area, but the models are
included as appendices.
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sort of action (e.g. to incorporate short-term rentals into tax code) and those that limit
local authority, the same models are estimated with a different dependent variable. The
Preemption dependent variable takes the value of 1 if a state has acted to limit local
authority over short-term rentals. In this case, preemption generally does not ban local
governments from regulating short-term rentals altogether. Preemption of short-term
rentals consists of three potential state actions: a ban on local bans of short-term rentals,
a requirement that short-term rentals be allowed by right in residential zones, or a ban
on local regulation. This leaves 9 states which took preemptive regulatory action on
short-term rentals between 2011 and 2018.3! Rent Control Preemption is excluded from the
preemption models, as all 9 preempting states are among the 33 states that preempt
local rent control. In addition, there are insufficient observations across the interaction
(Policy in Largest City x Partisan Control) to provide reliable estimates for the third
model, as each state that preempted local authority and had a policy in its largest city
was also Republican-controlled. The results of the two preemption models are
presented in Table 3-4. Similar to the policy adoption models, none of the variables have
a statistically significant relationship with a state’s likelihood to preempt local policy

authority, with the exception of legislative professionalism. States with higher levels of

31 To define preemption in the broadest terms possible, Wisconsin and New Hampshire are coded
as preempting states, though their restrictions on local action are not as broad as the other states. The
results of the model do not change substantially if they are not coded as preempting states.
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legislative professionalism are substantially less likely to preempt local authority to
regulate short-term rentals than less professionalized states.
Ride-Sharing

The dependent variable in all models of state-level ride-sharing policy adoption
is whether a state adopted a ride-sharing statute in a given year from 2014 to 2018.
Goodin and Moran (2017) data on state ride-sharing policies through 2017 were verified
and extended through 2018 via Legiscan search of all legislation in the 50 states that
contained terms “transportation network corporation” or “ride-sharing.” In the
following analyses, legislation signed into law by the governor is coded as policy
adoption (1), and all other outcomes (no bill considered, bill introduced, or bill vetoed)
are coded as no policy adoption (0). All states except Oregon had adopted a ride-
sharing policy via statute through December 2018, beginning with Colorado and
California in 2014.

As in the short-term rental analyses, three logit models with year fixed effects
were estimated: the base model with state-level independent variables (Model 1), the
base model plus Largest City (Model 2), and the base model plus the interactive term
Largest City x Partisan Control (Model 3).>2 Results of all models are presented in Table 3-

5. The percentage of a state’s workforce that is unionized has a negative relationship

32 As with short-term rentals event history models were also estimated and are included as an
appendix.
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with ride-sharing policy adoption across all 3 models. A state with 6.8% of its workforce
unionized (1st quartile) had a predicted probability of adopting a policy of 0.06 in 2014,
and by 2015, that probability rose to 0.72. By 2016, that same state’s predicted
probability jumped again to 0.93. In contrast, a state with 1 in 5 of its workers unionized
(between the 3rd quartile and the maximum) had a predicted probability of adopting
ride-sharing policy of next to zero (0.006) in 2014, 0.20 in 2014, and 0.57 in 2015.
Although all states except Oregon eventually adopted ride-sharing legislation, states
with higher rates of unionization moved slower than states without unionized
workforces.
Discussion of Results

Individually, the models offer limited support for hypotheses that existing levels
of local autonomy and issue-specific political activity are predictors of states taking on
an issue rather than leaving it to cities. The balance of how those factors align in an
issue area is dynamic: for ride-sharing, Uber’s aggressive pursuit of state-level policy
change, in an area not as clearly defined as a space of local authority, led to nearly
universal state policy within 4 years, and no systemic pattern of empirical evidence
emerges regarding which states were more likely to adopt ride-sharing policies first.
For short-term rentals, a space more traditionally defined as locally controlled (zoning
and property use), states with a larger share of working population employed in real

estate industries were more likely to adopt state-level regulations, and when they did,
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they took more time to do so, allowing more space for negotiation and local interests to
be represented in the process. In a closer look at states that preempted local authority,
the states with less professional legislatures were more likely to adopt policy,
supporting the hypothesis that professional legislatures are less susceptible to model
legislation.

In spite of current popular conversation and the prominence of the idea that red
states use power to constrain blue cities from enacting locally-preferred policies, in
these two policy areas, there is no evidence that state-level policy action is motivated
solely by party or in response to local action. In some ways, this is an obvious point —
not all states with Republican-controlled governments have identical policies in any
areas. But even taking the idea of Red States-Blue Cities more broadly than literally, this
analysis suggests that it is too general to explain why states choose to limit local
authority. Partisanship alone is not an explanation for state decisions about local power.
Partisanship may manifest itself through state structures (see ALEC facilitating
discussions between insurance companies and Uber, alignment of industry groups and
corporations with party actors, and historical battles over “home rule” and “local
control” that have shaped current divisions of power, etc.) but by itself, it is not enough
to explain state policy choices.

All of the models are limited by data: there are only 50 states and each state

essentially adopted one policy in each area. Boehmke (2009) outlines alternative
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approaches for more nuanced modeling for policy adoption, including modeling
adoption of different policy components. That approach is limited in the case of ride-
sharing because there is little difference between the policies. Separating the
components of short-term rental is a bit easier, since state legislatures have adopted
more varied policies, however with only 9 states having adopted preemption policies,
some hypotheses cannot be tested due to data issues. Yet the lack of strong empirical
relationships does not mean that the dynamics surrounding sharing economy policy
adoption cannot be identified. Complex policy processes are difficult to measure with
precision, and there is no way to add data to a U.S.-based analysis, but those limitations
on quantitative analysis present opportunity to supplement the empirical work with
qualitative analysis. Thus, the following chapter uses case studies to illustrate and
compare the details of sharing economy policy adoption in the states and provide more

context to these results.
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Figure 1: Year of First Short-Term Rental Policy Adoption

Twenty-Four States Adopted Short-Term Rental Policy Between 2011 and 2018

Washington A
Tennessee A
Pennsylvania 1
New Jersey
Massachusetts 1

lowa 1

Indiana
Wisconsin -
Utah
Nevada -
Louisiana -
Idaho 1

Connecticut 7
West Virginia o
Virginia o
Vermont A
New York -
New Hampshire A
Arizona A
Montana S
California A S
Oregon 4 [ )
Hawaii - L]
Florida 1 ]

2011 2012 2013 2014 2015 2016 2017 2018
Year

source: Original Research, Review of State Legislation

83



Vermont 1
Wyoming
New York 1
New Jersey o
Florida
Connecticut
Alaska 4

West Virginia
South Dakota
Rhode Island A
Pennsylvania 1
New Mexico 1
New Hampshire 1
‘Missouri 1
Mississippi 1
Michigan o
Massachusetts 1
lowa 1

Hawaii
Delaware 1
Alabama 4
Wisconsin A
Washington 4
Virginia 1

tah

Texas 4
Tennessee 4
South Carolina o
Oklahoma 4
Ohio 4

North Dakota -
North Carolina 1
Nevada 4
Nebraska A
Montana
Minnesota A
Maryland -
Maine 4
Louisiana 1
Kentucky 1
Kansas 4
Indiana
lllinois

Idaho 1
Georgia 1
Arkansas
Arizona A
Colorado A

Figure 2: Year of First Ridesharing Policy Adoption

All States Except Oregon Adopted State-Level Ride-Sharing Policy Between 2014 and 2018
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Table 3-1: Summary of Hypotheses

Expected

Variable Direction Summary of Hypothesis
Party Control - Unified Republican states more likely to adopt
Legislative Professionalism - More professionalized states less likely to adopt
Home Rule + Lobbying activity in state, more likely to adopt
TEL + Higher limits, more likely to adopt
Corporate Lobbying + Lobbying activity in state, more likely to adopt
L £ i likel
Strength, Allied Industries N arger presence of economic partners, more likely to
adopt
Strength, Opposition i Stronger presence of economic opposition, less likely
to adopt
Number of Municipalities " Either creates need for state policy or lobbying
strength
Population +/- Either direction
Largest City Has Policy + Largest city has policy, state more likely to adopt
Largest City x Partisan Control . Largest city has policy, unified Republican states

more likely to adopt
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Table 3-2: Summary Statistics

Statistic

Number of Municipalities
Legislative Professionalism
Partisan Control

Tax and Expenditure Limitations
Home Rule Index

State Population

% Working Population Unionized

% Working Population Employed,
Transportation

% Working Population Employed,
Finance and Insurance

% Working Population Employed,
Real Estate

State Tourism Level
Ride-Sharing Lobbying
Short-Term Rental Lobbying

400
400
392
400
400
400
400

400

400

400

400
400
400

Mean
390.29
0.21
0.38
16.66
0.0000
6,376,749
11.51

411

4.51

1.74

0.16
0.56
0.15

St. Dev.
322.77
0.11
0.39
10.30
0.42
7,099,657
5.19

0.80

1.23

0.45

0.37
0.50
0.36

Min
1
0.03
0.00
0
-0.84
567,224
2.60

2.20

1.70

0.90

Max
1,299
0.63
1.00
38
0.98
39,557,045
26.10

7.20

8.50

3.50
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Table 3-3: State Short-Term Rental Policy Adoption Models

Dependent variable:
Policy Adoption

@) ) ©)
Number of Municipalities -0.002 -0.002 -0.002
(0.001) (0.001)  (0.002)

Legislative Professionalism -3.23 -3.46 -1.83
(5.16) (5.17) (5.20)

Split Partisan Control 0.53 0.49 0.40
(0.64) (0.64) (0.87)

Unified Democratic Control 1.05 1.02 0.32
(1.12) (1.11)  (1.23)

Tax and Expenditure Limitation 0.003 0.0003 -0.01
(0.04) (0.04) (0.03)

Home Rule 1.52 1.59 1.59
(1.08) (1.08) (1.10)

Rent Control Preemption 0.43 0.38 0.30
(0.99) (1.01) (0.87)

% Working Population Employed, Real Estate 1.87 1.80 1.72
(1.07) (1.03) (1.02)

High Tourism State 1.34 1.43 1.49
(1.85) (1.85) (1.63)

Short-Term Rental Lobbying 0.82 0.80 0.65
(0.91) (0.93) (0.95)

Population (log) 0.50 0.53 0.49
(0.91) (0.68) (0.74)

Policy in Largest City 0.35 -0.09
(0.72) (1.50)

Policy in Largest City x Split Partisan Control 0.005
(2.66)

Policy in Largest City x Unified Democratic Control 2.94
(14.98)
Constant -15.60 -15.88 -14.79
(8.66) (8.79) (9.39)

AIC 234.7 236.2 235.1

Observations 392 392 392
Log Likelihood -98.34 -98.09 -95.56

Note: **p < 0.5, ***p < 0.01
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Table 3-4: State Short-Term Rental Preemption Models

Dependent variable:

Preemption
) )
Number of Municipalities -0.01 -0.01
(0.004) (0.005)
Legislative Professionalism -37.71* -36.56
(16.24) (19.06)
Split Partisan Control -1.84 -2.17
(4.91) (3.69)
Unified Democratic Control -1.28 -1.25
(2.54) (2.47)
Tax and Expenditure Limitation -0.02 0.02
(0.04) (0.04)
Home Rule 2.66 1.97
(2.28) (2.19)
% Working Population Employed, Real Estate 4.74 4.62
(4.32) (3.64)
High Tourism State -2.45 -3.06
(8.19) (5.76)
Short-Term Rental Lobbying -0.65 -0.44
(1.44) (1.52)
Population (log) 4.10 4.32
(2.06) (2.07)
Policy in Largest City -2.16
(1.46)
Constant -66.72** -69.87**
(28.41) (30.17)
AIC 113.7 111.2
Observations 392 392
Log Likelihood -38.87 -36.61
Note: *p <0.5; **p < 0.01
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Table 3-5: State Ride-Sharing Models

Dependent variable:

Policy Adoption

(1) 2) 3)
Number of Municipalities 0.0003 0.0003 0.0004
(0.001) (0.001) (0.001)

Legislative Professionalism 2.45 2.45 1.66
(7.45) (7.54) (7.82)

Split Partisan Control -0.24 -0.24 0.26
(0.78) (0.93) (1.03)

Unified Democratic Control -0.75 -0.75 1.16
(2.87) (3.13) (2.08)

Tax and Expenditure Limitation 0.04 0.04 0.05
(0.05) (0.06) (0.05)

Home Rule 0.68 0.68 0.35
(1.05) (1.11) (1.22)

% Working Population Unionized -0.18 -0.18 -0.18
(0.08) (0.08) (0.09)

% Working Population Employed, Transportation 0.15 0.15 0.02
(0.49) (0.54) (0.50)

% Working Population Employed, Finance and Insurance -0.02 -0.02 -0.20
(0.35) (0.33) (0.22)

TNC Lobbying 0.28 0.28 0.06
(1.08) (1.17) (1.21)

Population (log) 0.33 0.33 0.48
(0.77) (0.78) (0.68)

Policy in Largest City 0.01 1.10
(1.00) (2.31)

Split Partisan Control x Largest City Policy -1.16
4.9)

Democratic Partisan Control x Largest City Policy -3.84
(9.72)

Constant -8.20 -8.19 -9.89
(12.30) (12.67) (13.05)

AIC 162 164 160.9

Observations 245 245 245
Log Likelihood -65.01 -65.01 -61.45

Note: *p <0.5; **p < 0.01
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APPENDIX

90



Table A-1: State Short-Term Rental Event History Models, Policy Adoption

Dependent variable:

Time to Policy Adoption
@) (2) ©)
Number of Municipalities -0.002"  -0.002*  -0.002"
(0.001) (0.001) (0.001)
Legislative Professionalism -2.38 -2.42 -2.32
(1.93) (1.94) (1.93)
Split Partisan Control 0.39 0.37 0.31
(0.38) (0.38) (0.48)
Unified Democratic Control 0.80 0.79 0.58
(0.49) (0.50) (0.58)
Tax and Expenditure Limitation 0.004 0.003 0.002
(0.01) (0.01) (0.01)
Home Rule 0.77 0.79 0.81
(0.52) (0.52) (0.53)
Rent Control Preemption 0.29 0.28 0.24
(0.39) (0.39) (0.39)
% Working Population Employed, Real Estate 0.82™ 0.80™ 0.78
(0.40) (0.41) (0.42)
High Tourism State 0.75 0.76 0.74
(0.48) (0.49) (0.51)
Short-Term Rental Lobbying 0.55 0.56 0.57
(0.33) (0.33) (0.33)
Population (log) 0.53 0.54 0.55
(0.30) (0.31) (0.31)
Policy in Largest City 0.10 -0.11
(0.35) (0.57)
Policy in Largest City x Split Partisan Control 0.13
(0.76)
Policy in Largest City x Unified Democratic Control 0.49
(0.71)
AIC 431.7 433.7 437.1
Observations 392 392 392
Log Likelihood -204.87  -204.83  -204.54
Note: **p < 0.5, ***p <0.01
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Table A-2: State Short-Term Rental Event History Models, Preemption

Dependent variable:

Time to Policy

Preemption
1) 2)
Number of Municipalities -0.01 -0.01"
(0.003) (0.003)
Legislative Professionalism -25.89™ -24.65™
(8.93) (9.13)
Split Partisan Control -1.13 -1.42"
(0.66) (0.70)
Unified Democratic Control -0.77 -0.96
(1.01) (1.04)
Tax and Expenditure Limitation -0.004 0.02
(0.03) (0.04)
Home Rule 1.42 0.95
(1.01) (1.06)
% Working Population Employed, Real Estate 2.58 2.38
(1.50) (1.55)
High Tourism State -1.83 -2.17
(1.19) (1.23)
Short-Term Rental Lobbying -0.23 -0.07
(0.64) (0.64)
Population (log) 2.99* 3.10™
(0.94) (0.97)
Policy in Largest City -1.25
(0.71)
AIC 131 129.6
Observations 392 392
Log Likelihood -55.48 -53.79
Note: *p < 0.5, **p <0.01
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Table A-3: State Ride-Sharing Event History Models, Policy Adoption

Dependent variable:

Time to Policy Adoption
@) ) ©)
Number of Municipalities 0.0001 0.0001 0.0001
(0.0003) (0.0003) (0.0003)
Legislative Professionalism 0.70 0.73 0.51
(1.27) (1.27) (1.32)
Split Partisan Control -0.04 -0.04 0.10
(0.20) (0.20) (0.26)
Unified Democratic Control -035 -0.34 0.13
(0.31)  (0.31) (0.43)
Tax and Expenditure Limitation 0.01 0.01 0.01
(0.01) (0.01) (0.01)
Home Rule 0.13 0.14 0.08
(0.27)  (0.27) (0.27)
% Working Population Unionized -0.04 -0.04 -0.04
(0.02)  (0.02) (0.03)
% Working Population Employed, Transportation 0.04 0.04 0.02

(0.11) (0.11) (0.11)
% Working Population Employed, Finance and Insurance 0.02 0.02 -0.02
(0.07)  (0.08)  (0.08)

TNC Lobbying 0.20 0.20 0.18
(0.29)  (0.29) (0.29)
Population (log) 0.01 0.01 0.04
(0.13) (0.14) (0.14)
Policy in Largest City -0.04 0.14
(0.19) (0.24)
Split Partisan Control x Largest City Policy -0.28
(0.37)
Democratic Partisan Control x Largest City Policy -0.83
(0.52)
AIC 1062.3 1064.2 1065.5
Observations 245 245 245
Log Likelihood -520.15 -520.12 -518.75
Note: *p <0.5; **p <0.01

93



WORKS CITED

94



WORKS CITED

Alvarez, Lizette, and Don Van Natta Jr. 2011. “No Party Rentals in Miami Beach?
Really?” New York Times, April 4, 2011, Electronic edition.
https://www.nytimes.com/2011/04/05/us/05party.html.

American City County Exchange. 2019. “Model Policies.” 2019.
https://www.acce.us/model-policy/.

American Legislative Exchange Council. 2014. “Draft Transportation Network
Company Act.” https://web.archive.org/web/20150905135630/http://www.alec.org/wp-
content/uploads/CAT_2014_SNPS_35_Day.pdf.

— — —.2016. “An Act Relating to Online Lodging Marketplaces - Establishing
Statewide Standards, Protecting Privacy, and Enabling Efficient Tax Remittance.”
https://www .alec.org/model-policy/an-act-relating-to-online-lodging-marketplaces-
establishing-statewide-standards-protecting-privacy-and-enabling-efficient-tax-
remittance/.

Amiel, Lindsay, Steven Deller, and Judith Stallmann. 2009. “The Construction of
a Tax and Expenditure Limitation Index for the US.” University of Wisconsin,
Agricultural and Applied Economics. https://ideas.repec.org/p/ecl/wisagr/536.html.

Boehmke, Frederick J. 2009. “Approaches to Modeling the Adoption and
Diffusion of Policies with Multiple Components.” State Politics & Policy Quarterly 9 (2):
229-52. https://doi.org/10.1177/153244000900900205.

Chang, Winston. 2014. “Extrafont: Tools for Using Fonts.” R package version
0.17. https://cran.r-project.org/package=extrafont.

Ducassi, Daniel. 2017. “Bill with Backing of Uber, Lyft and Insurance Industry
Clears First Committee.” Politico PRO. August 2, 2017.
http://www.politico.com/states/florida/story/2017/02/uber-bill-clears-first-committee-
109447 .

Eberwein, Kris. 2019. “blscrapeR: An API Wrapper for the Bureau of Labor
Statistics (BLS).” R package version 3.1.6. https://CRAN.R-
project.org/package=blscrapeR.

95


https://www.nytimes.com/2011/04/05/us/05party.html
https://www.acce.us/model-policy/
https://web.archive.org/web/20150905135630/http:/www.alec.org/wp-content/uploads/CAT_2014_SNPS_35_Day.pdf
https://web.archive.org/web/20150905135630/http:/www.alec.org/wp-content/uploads/CAT_2014_SNPS_35_Day.pdf
https://www.alec.org/model-policy/an-act-relating-to-online-lodging-marketplaces-establishing-statewide-standards-protecting-privacy-and-enabling-efficient-tax-remittance/
https://www.alec.org/model-policy/an-act-relating-to-online-lodging-marketplaces-establishing-statewide-standards-protecting-privacy-and-enabling-efficient-tax-remittance/
https://www.alec.org/model-policy/an-act-relating-to-online-lodging-marketplaces-establishing-statewide-standards-protecting-privacy-and-enabling-efficient-tax-remittance/
https://ideas.repec.org/p/ecl/wisagr/536.html
https://doi.org/10.1177/153244000900900205
https://cran.r-project.org/package=extrafont
http://www.politico.com/states/florida/story/2017/02/uber-bill-clears-first-committee-109447
http://www.politico.com/states/florida/story/2017/02/uber-bill-clears-first-committee-109447
https://cran.r-project.org/package=blscrapeR
https://cran.r-project.org/package=blscrapeR

Esarey, Justin, and Andrew Menger. 2019. “Practical and Effective Approaches to
Dealing with Clustered Data.” Political Science Research and Methods 7 (3): 541-59.
https://doi.org/10.1017/psrm.2017.42.

Flavin, Patrick, and Gregory Shufeldt. 2019. “Explaining State Preemption of
Local Laws: Political, Institutional, and Demographic Factors.” Publius: The Journal of
Federalism, September, 1-30. https://doi.org/10.1093/publius/pjz024.

Florida League of Cities. 2018. “Percent of Municipal Population Within Each
Form of Government.” Florida League of Cities. https://www flcities.com/docs/default-
source/cmri/2018-citystats-
reports/2018formofgovernmentanalysis.pdf?sfvrsn=9ef0dad5_2.

Fowler, Luke, and Stephanie L. Witt. 2019. “State Preemption of Local Authority:
Explaining Patterns of State Adoption of Preemption Measures.” Publius: The Journal of
Federalism 49 (3): 540-59. https://doi.org/10.1093/publius/pjz011.

Frug, Gerald E., and David J. Barron. 2008. City Bound: How States Stifle Urban
Innovation. Ithaca, NY: Cornell University Press.

Gallagher, Leigh. 2017. The Airbnb Story: How Three Ordinary Guys Disrupted an
Industry, Made Billions... And Created Plenty of Controversy. Boston: Houghton Mifflin
Harcourt.

Goldwater Institute. 2016. “Home-Sharing Act Model Legislation.” 2016.
https://goldwaterinstitute.org/wp-content/uploads/2018/01/Home-Sharing-Act-Model-
Legislation.pdf.

Goodin, Ginger, and Maarit Moran. 2017. “Transportation Network Companies.”
Report to the Texas Senate Committee on Business and Commerce. College Station, TX:
Texas A&M Transportation Institute. https://policy.tti.tamu.edu/wp-
content/uploads/2017/03/TTI-PRC-TNCs-SBC-031417.pdf.

Guinta, Peter. 2010. “Short-Term Rental Ordinance Passes.” The St. Augustine
Record, August 10, 2010, Electronic edition.
https://www .staugustine.com/article/20100810/NEWS/308109990.

Hackett, Kim. 2011. “Local Governments Banned from Restricting Short-Term
Rentals.” Sarasota Herald-Tribune. June 3, 2011.
http://www .heraldtribune.com/article/20110603/News/605200050.

96


https://doi.org/10.1017/psrm.2017.42
https://doi.org/10.1093/publius/pjz024
https://www.flcities.com/docs/default-source/cmri/2018-citystats-reports/2018formofgovernmentanalysis.pdf?sfvrsn=9ef0dad5_2
https://www.flcities.com/docs/default-source/cmri/2018-citystats-reports/2018formofgovernmentanalysis.pdf?sfvrsn=9ef0dad5_2
https://www.flcities.com/docs/default-source/cmri/2018-citystats-reports/2018formofgovernmentanalysis.pdf?sfvrsn=9ef0dad5_2
https://doi.org/10.1093/publius/pjz011
https://goldwaterinstitute.org/wp-content/uploads/2018/01/Home-Sharing-Act-Model-Legislation.pdf
https://goldwaterinstitute.org/wp-content/uploads/2018/01/Home-Sharing-Act-Model-Legislation.pdf
https://policy.tti.tamu.edu/wp-content/uploads/2017/03/TTI-PRC-TNCs-SBC-031417.pdf
https://policy.tti.tamu.edu/wp-content/uploads/2017/03/TTI-PRC-TNCs-SBC-031417.pdf
https://www.staugustine.com/article/20100810/NEWS/308109990
http://www.heraldtribune.com/article/20110603/News/605200050

Halas, Susan. 2012. “New "Short Term Rentals" Law Explained.” Maui Now, May
30, 2012. https://mauinow.com/2012/05/30/new-short-term-rentals-law-explained,/.

Hawaii Life. 2012. “New Transient Accommodations Rules for Owner Operators
in Hawaii.” Hawaii Real Estate Market & Trends | Hawaii Life. November 25, 2012.
http://www .hawaiilife.com/blog/new-transient-accommodations-rules/.

Hertel-Fernandez, Alexander. 2014. “Who Passes Business’s ‘Model Bills’? Policy
Capacity and Corporate Influence in U.S. State Politics.” Perspectives on Politics 12 (3):
582-602. https://doi.org/10.1017/51537592714001601.

— — —. 2016. “Explaining Durable Business Coalitions in U.S. Politics:
Conservatives and Corporate Interests Across America’s Statehouses.” Studies in
American Political Development 30 (1): 1-18. https://doi.org/10.1017/50898588X15000152.

Hirshon, Lauren, Morgan Jones, Dana Levin, Kathryn McCarthy, Benjamin
Morano, and Sarah Simon. 2015. “Cities, the Sharing Economy, and Whats Next.”
National League of Cities. http://nlc.org/sites/default/files/2017-01/Report%20-
9%20%20Cities %20the%20Sharing %20Economy %?20and %20Whats %20Next%20final. pdf.

Hlavac, Marek. 2018. “Stargazer: Well-Formatted Regression and Summary
Statistics Tables.” R package version 5.2.2. https://CRAN.R-
project.org/package=stargazer.

Jansa, Joshua M., Eric R. Hansen, and Virginia H. Gray. 2019. “Copy and Paste
Lawmaking: Legislative Professionalism and Policy Reinvention in the States.”
American Politics Research 47 (4): 739-67. https://doi.org/10.1177/1532673X18776628.

Jordan, Marty P., and Matt Grossmann. 2017. “The Correlates of State Policy
Project V.2.1.” Institute for Public Policy and Social Research (IPPSR).
http://ippsr.msu.edu/sites/default/files/correlatesofstatepolicyprojectv2_1.csv.

Joyce, Andrew. 2016. “Why Activists in Philly Are Furious with Uber and the
Democratic Party.” Splinter. July 27, 2016. https://splinternews.com/why-activists-in-
philly-are-furious-with-uber-and-the-d-1793860617.

Klarner, Carl. 2013. “Other Scholars” Competitiveness Measures.” Harvard
Dataverse. https://doi.org/10.7910/dvn/qsdylh.

Mullins, Daniel R. 2004. “Tax and Expenditure Limitations and the Fiscal
Response of Local Government: Asymmetric Intra-Local Fiscal Effects.” Public Budgeting
& Finance 24 (4): 111-47. https://doi.org/10.1111/.0275-1100.2004.00350.x.

97


https://mauinow.com/2012/05/30/new-short-term-rentals-law-explained/
http://www.hawaiilife.com/blog/new-transient-accommodations-rules/
https://doi.org/10.1017/S1537592714001601
https://doi.org/10.1017/S0898588X15000152
http://nlc.org/sites/default/files/2017-01/Report%20-%20%20Cities%20the%20Sharing%20Economy%20and%20Whats%20Next%20final.pdf
http://nlc.org/sites/default/files/2017-01/Report%20-%20%20Cities%20the%20Sharing%20Economy%20and%20Whats%20Next%20final.pdf
https://cran.r-project.org/package=stargazer
https://cran.r-project.org/package=stargazer
https://doi.org/10.1177/1532673X18776628
http://ippsr.msu.edu/sites/default/files/correlatesofstatepolicyprojectv2_1.csv
https://splinternews.com/why-activists-in-philly-are-furious-with-uber-and-the-d-1793860617
https://splinternews.com/why-activists-in-philly-are-furious-with-uber-and-the-d-1793860617
https://doi.org/10.7910/dvn/qsdylh
https://doi.org/10.1111/j.0275-1100.2004.00350.x

National Council of State Legislatures. 2019. “State Partisan Composition.” April
1, 2019. http://www.ncsl.org/research/about-state-legislatures/partisan-
composition.aspx.

Ranney, Austin. 1976. “Parties in State Politics.” In Politics in the American States,
edited by Herbert Jacob and Kenneth N. Vines, 3rd ed. Boston, MA: Little, Brown & Co.

Recht, Hannah. 2019. “Censusapi: Retrieve Data from the Census APIs.” R
package version 0.6.0. https://CRAN.R-project.org/package=censusapi.

Republican Party. 2016. “Republican Platform 2016.” 2016. https://prod-cdn-
static.gop.com/static/home/data/platform.pdf.

Shahani, Aarti. 2014. “As Uber Expands, It Asks Cities for Forgiveness Instead of
Permission.” NPR.org. December 26, 2014.
http://www.npr.org/sections/alltechconsidered/2014/12/26/373087290/as-uber-expands-
it-asks-cities-for-forgivness-instead-of-permission.

Shipan, Charles R., and Craig Volden. 2006. “Bottom-up Federalism: The
Diffusion of Antismoking Policies from US Cities to States.” American Journal of Political
Science 50 (4): 825-43.
http://onlinelibrary.wiley.com.proxyl.cl.msu.edu/doi/10.1111/j.1540-
5907.2006.00218.x/full.

Skidmore, Mark. 1999. “Tax and Expenditure Limitations and the Fiscal
Relationships Between State and Local Governments.” Public Choice 99 (1/2): 77-102.
https://doi.org/10.1023/A:1018311425276.

Sorens, Jason, Fait Muedini, and William P. Ruger. 2008. “US State and Local
Public Policies in 2006: A New Database.” State Politics & Policy Quarterly 8 (3): 309-26.
http://www jstor.org/stable/40421616.

Squire, Peverill. 2017. “A Squire Index Update.” State Politics & Policy Quarterly
17 (4): 361-71. https://doi.org/10.1177/1532440017713314.

Starkey, David, ed. 2007. Living Blue in the Red States. Lincoln: University of
Nebraska Press.

State of Florida. 2018. Florida Community Planning Act.
http://www leg.state.fl.us/statutes/index.cfm? App_mode=Display_Statute&Search_Strin
g=&URL=0100-0199/0163/Sections/0163.3164.html#1.

98


http://www.ncsl.org/research/about-state-legislatures/partisan-composition.aspx
http://www.ncsl.org/research/about-state-legislatures/partisan-composition.aspx
https://cran.r-project.org/package=censusapi
https://prod-cdn-static.gop.com/static/home/data/platform.pdf
https://prod-cdn-static.gop.com/static/home/data/platform.pdf
http://www.npr.org/sections/alltechconsidered/2014/12/26/373087290/as-uber-expands-it-asks-cities-for-forgivness-instead-of-permission
http://www.npr.org/sections/alltechconsidered/2014/12/26/373087290/as-uber-expands-it-asks-cities-for-forgivness-instead-of-permission
http://onlinelibrary.wiley.com.proxy1.cl.msu.edu/doi/10.1111/j.1540-5907.2006.00218.x/full
http://onlinelibrary.wiley.com.proxy1.cl.msu.edu/doi/10.1111/j.1540-5907.2006.00218.x/full
https://doi.org/10.1023/A:1018311425276
http://www.jstor.org/stable/40421616
https://doi.org/10.1177/1532440017713314
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0163/Sections/0163.3164.html#1
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0163/Sections/0163.3164.html#1

State of Hawaii. 2019. “County Governments.” Hawaii.gov. 2019.
http://portal.ehawaii.gov/government/county-governments/.

Sundararajan, Arun. 2016. The Sharing Economy: The End of Employment and the
Rise of Crowd-Based Capitalism. Cambridge, Massachusetts: The MIT Press.

US Travel Association. 2019. “Impact of Travel on State Economies, 2017
Edition.” US Travel Association.

VanHulle, Lindsay. 2016. “Proposed Legislation Clarifies Insurance Rules for
Uber, Lyft.” Crain’s Detroit Business. November 6, 2016.
http://www.crainsdetroit.com/article/20161106/BLOG020/161109904/proposed-
legislation-clarifies-insurance-rules-for-uber-lyft.

Vuong, Andy. 2014. “Colorado First to Authorize Lyft and Uber’s Ridesharing
Services.” The Denver Post. June 5, 2014.
https://www.denverpost.com/2014/06/05/colorado-first-to-authorize-lyft-and-ubers-
ridesharing-services/.

Wang, Shu. 2018. “Effects of State-Imposed Tax and Expenditure Limits on
Municipal Revenue Reliance: A New Measure of TEL Stringency with Mixed Methods.”
Publius: The Journal of Federalism 48 (2): 292-316.

Wickham, Hadley. 2016. Ggplot2: Elegant Graphics for Data Analysis. Springer-
Verlag New York. https://ggplot2.tidyverse.org.

Wolman, Hal, Robert McManmon, Michael Bell, and David Brunori. 2008.
“Comparing Local Government Autonomy Across States.” George Washington Institute
for Public Policy, Washington, Working Paper 35.
http://www jstor.org.proxyl.cl.msu.edu/stable/prancotamamnta.101.377.

Yglesias, Matthew. 2017. “Uber’s Toxic Culture of Rule Breaking, Explained.”
Vox. March 21, 2017. http://www.vox.com/new-money/2017/3/21/14980502/uber-toxic-
culture-rule-breaking-explained.

99


http://portal.ehawaii.gov/government/county-governments/
http://www.crainsdetroit.com/article/20161106/BLOG020/161109904/proposed-legislation-clarifies-insurance-rules-for-uber-lyft
http://www.crainsdetroit.com/article/20161106/BLOG020/161109904/proposed-legislation-clarifies-insurance-rules-for-uber-lyft
https://www.denverpost.com/2014/06/05/colorado-first-to-authorize-lyft-and-ubers-ridesharing-services/
https://www.denverpost.com/2014/06/05/colorado-first-to-authorize-lyft-and-ubers-ridesharing-services/
https://ggplot2.tidyverse.org/
http://www.jstor.org.proxy1.cl.msu.edu/stable/prancotamamnta.101.377
http://www.vox.com/new-money/2017/3/21/14980502/uber-toxic-culture-rule-breaking-explained
http://www.vox.com/new-money/2017/3/21/14980502/uber-toxic-culture-rule-breaking-explained

CHAPTER 4. How the Sharing Economy Reshaped Regulation in the States
States acted quickly to establish authority over ride-sharing policy in very similar

ways, especially where lobbied by ride-sharing companies and where their largest cities
were already regulating the service. With short-term rentals, states have been much
slower to act and more likely to leave governing authority to cities. Why were the
processes so different for two technology-driven policies that entered markets and
policymakers’ radar around the same time? This chapter examines the policy and
political dynamics around state legislative action on each issue to illustrate the
mechanism by which the policy preferences of ride-sharing and short-term rental
companies were debated and integrated into policy. First, I describe the case of state-
level ride-sharing policy by examining the key legislative priorities of Uber, the
development of model legislation by ALEC and the National Council of Insurance
Legislators, and how Uber learned how to match its policy goals and venue though its
experience in Maryland and Baltimore. Next, for the case of short-term rentals, I
provide an overview of the components of state-level short-term rental laws and then
use the case of the Georgia to illustrate how Airbnb also aligned its policy goals with
venue to achieve its desired outcomes. Together, the cases highlight the importance of
functional fit — the combination of problem definition, functional responsibility, and the
power associated with a policy venue — to both policy outcomes and which level of

government ultimately has authority over an issue. Functional fit helps explain why
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ride-sharing is governed almost exclusively by states and short-term rentals are more
likely to face local laws.
Ride-Sharing: A Rapid Road to State Regulation

We're in a political campaign, and the candidate is Uber, and the opponent is an asshole
named Taxi. Nobody likes him, he’s not a nice character, but he’s so woven into the political
machinery and fabric that a lot of people owe him favors.

-Travis Kalanick, Uber3

Uber’s co-founder and former CEO Travis Kalanick rarely holds back his
feelings, which set the tone for the company’s rapid rise from San Francisco’s UberCab
to a worldwide phenomenon. Kalanick, “an inveterate flouter of both workplace
conventions and local transportation laws,” (Newcomer and Stone 2018) like many
Silicon Valley founders, created a company in his own image. Uber’s drivers are
“partners,” not employees, and the company chooses its markets and starts operating,
regardless of local regulations. Yet for its highly curated public image as a maverick
startup that breaks all the rules, Uber has pursued a conventional corporate political
strategy that allied the company with traditional powers to achieve favorable
regulation. Its top three regulatory priorities — to discharge insurance risk to drivers,

avoid classification as a transportation company, and maintain drivers as independent

3 At Code Conference 2014, as quoted in Nuzzi (2014).
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contractors — are mainly governed at the state level, and so, Uber partnered with two
nationally powerful state-level interest groups to ensure that governance of its services
remained at the state level and would increase the likelihood of the company achieving
its preferred regulatory outcomes. This section outlines and documents the company’s
strategy and partnerships to show how the alignment of Uber’s goals and the
characteristics of the state policy venue supported a rapid adoption of state-level ride-
sharing regulations and limited the opportunities for cities to intervene and create local
policy.
Framing Ride-Sharing as a State Concern: ALEC Model Legislation

The American Legislative Exchange Council (ALEC) exists to facilitate the
distribution of model policy through a network of state legislators (ALEC 2019).
Originally founded in 1973, the organization has become more prominent in the 2000s
as it has built its network of corporate and state legislative partners, which it claimed in
2016 was 20% of Congress, 8 governors, and 1,800 local elected officials (American
Legislative Exchange Council, n.d., 8). Closely following its tagline, “Limited
Government, Freemarkets, Federalism,” ALEC promotes policies mostly aligned with
conservative and Republican priorities, though there are occasions it works with
Democrats, most publicly on criminal justice reform and asset forfeiture. Growing from
its original founding as a forum for state legislators, ALEC continues to prioritize

codifying its policy agenda in the states. This approach was no different with the
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sharing economy, where ALEC and ride-sharing companies Uber and Lyft developed
model legislation for state-level policy to regulate the services. The origins and details
of the partnership to develop the legislation are somewhat unclear, but from the
available documents, we can trace how and where ALEC’s draft was incorporated into
state law. To understand the influence of model legislation on state ride-sharing policy,
it is useful to identify the main components of the model bill in order to see the extent to
which states adopted the model without change, adopted pieces of it, or adopted
something else entirely, and whether it matters from a policy standpoint.
Components of Ride-Sharing Model Legislation

ALEC’s draft Transportation Network Company (TNC) Act* was distributed to
its Communications and Technology Task Force in October 2014, not long after
Colorado had adopted the first state ride-sharing statute in June 2014. The model
legislation was referred from ALEC’s Communications, Insurance, and Economic
Development Task Force (American Legislative Exchange Council 2014). Unlike ALEC’s
other model policies, the Transportation Network Company Act is not archived on its
website, nor was it promoted. Archived agendas do not indicate whether the act was
passed by either task force or the ALEC Board of Directors (the required steps to

become ALEC model policy), but regardless of its official status or the status of Uber

3 Throughout this section TNC and transportation network company refer to ride-sharing, which
is the term used to describe ride-sharing companies under statute.
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and Lyft within the organization, the components of the model legislation became law
in many states.®

The draft legislation contains 12 sections, 4 of which, including the title, are
clerical in nature. The summary reads, “This Act requires transportation network
companies to carry liability insurance, conduct background checks on transportation
network company drivers, inspect transportation network company vehicles, and
obtain a permit from the public utilities commission,” (American Legislative Exchange
Council 2014, 1). This summary describes the sections of the act, however it elides the
details of the content and how it shapes the dynamics of transportation and insurance
policy in a state.

The Act’s definitions structure the key components of the legislation to: 1)
establish companies like Uber and Lyft as technology companies, 2) exclude the
companies from definitions of common carriers (transportation companies), and 3)
statutorily establish definitions regarding individual users, drivers, and vehicles for
insurance purposes. The first two definitions are critical to the existence of ride-sharing
companies in the United States in their current form. In some ways, they are versions of

the same thing — Uber and Lyft are technology companies, not transportation

% Uber and Lyft, like many technology companies, are not official members of ALEC, but they
present to annual meetings and engage with the group. There was some controversy about the ride-
sharing companies’ participation in the group around late 2013 and early 2014, which is around the time
Uber began its state legislative push (Riestenberg 2014).
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companies — but the double definition provides statutory protection in two ways. First,
the definition of “transportation network company” (1) establishes the company as one
that provides a digital network to connect drivers and riders. That definition is
reinforced in the act’s definitions of “contract carrier” and “motor carrier” (1-2) which
defines those terms, typical under state common carrier statutes, to exclude
transportation network companies. Together, these establish a new category of
company and distinguish it from taxi companies specifically (exempts from local and
state taxi regulations, including employment and control over vehicles and liability)
and common carriers generally (exempts from larger state rules regarding public
transportation providers.) To make these exemptions clearer, the first section of the act
after the definitions reserves governance of TNCs exclusively to the Act, reinforcing
that transportation network companies are different from transportation companies.
That section also assigns TNC supervision to the body in the state that governs public
utilities, placing TNC regulation in the rule-making process rather than under a cabinet
agency or the legislature (2-3).

The Act’s next section describes detailed insurance requirements for both the
transportation network company and its drivers. This section incorporates the key
definitions that detach responsibility and risk from the company and place it on
individual drivers. The company or the driver are required have $1,000,000 in primary

liability insurance that covers ride-share drivers any time the driver is transporting a
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passenger in a personal vehicle, which the Act defines as property of the driver, not the
company.* In this language, the state is agnostic as to whether the driver or the
company has the coverage, so long as there is sufficient insurance coverage while a
driver is has a passenger in the car. For the TNC, if it does not provide primary
insurance, each individual driver is obligated to do so. Insurance requirements are then
further set out for the stages of a ride share. A driver’s regular auto insurance holds
coverage when the driver is using the car but not logged into a TNC app, and when a
driver is logged into an app but has not accepted a ride, he or she has to provide
minimum coverage for accidents and property damage.? In practice, this means that
TNC drivers typically buy a rider to their regular auto insurance policy which covers
the two mandatory coverage periods: the time a driver is logged into the app, and the
time from acceptance of a ride to the end of a ride. Along with the definitions that
classify TNCs as technology companies, these driver-level insurance requirements and
lack of TNC ownership over vehicles are the key pieces that protect the viability of
companies like Uber and Lyft. Together, they distribute cost and risk to drivers and
protect the status of transportation network companies to operate outside of

transportation regulations.

% The $1,000,000 in coverage applies to each accident, not a total liability amount.

% Again, with per incident limits.
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The next pieces of the Act apply to operations: safety; requirements for receipts
and fare disclosure; driver age and work hours; substance abuse policy; driving and
criminal history; and vehicle characteristics and safety. For each of these requirements,
the state has no role in verifying the data or compiling it. The transportation network
company is charged with verifying driving history, insurance coverage, criminal
history, and vehicle inspections, and with retaining records. There are no protections in
the Act for drivers, other than the mandate that TNCs notify drivers that driving for a
ride-sharing company may invalidate agreements with their insurance company and/or
lien holder. Rider-focused provisions of the Act are: receipt requirements, conditions
under which service may be refused,® assurance of the same fees for persons with
disabilities, and the right to be accompanied by a service animal. If a driver refuses to
transport a passenger in violation of the Act, the TNC is not liable for any of the driver’s
actions unless the violation was reported to the company in writing and it failed to
address it.

Additional pieces of the model Act provide: a mechanism for existing taxi or
shuttle companies to convert to a transportation network company; a procedure for an
annual company permit issued by the state utility commission, and rules for the

distribution of funds. The first two pieces create barriers to entry for competing

3% endangering behavior, inability to care for oneself without a companion.
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companies, while the third creates a designated fund in the state budget, reserves the
interest earned to be retained in the fund, and prohibits transfers from the designated
fund to the general fund.

There are two key regulatory components that the ALEC model legislation does
not address: preemption and the status of drivers as contractors. The definitions state
that drivers, “need not be an employee,” (2), and the entire draft implies that the state
should govern TNCs, however it does not specifically preempt local governments from
regulating the services. The main components of the legislation are summarized in
Table 4-1.

How Similar is State Ride-Sharing Policy?

Beginning in 2014, Uber advocated for state-level legislation that contained all of
the components and language of the model legislation ALEC distributed to its Task
Forces. As noted above, this was not an official ‘model policy,” but given the
contemporaneous development of the model legislation, Uber’s state-level lobbying
activity supporting similar legislation, and Colorado’s law that was almost an exact
match for language in ALEC’s draft, it is worthwhile to examine whether other states

followed suit.** Table 4-2 shows a comparison of state ride-sharing legislation for the 49

¥ There are more automated methods of text comparison of model legislation that allow
comparison of multiple bills over multiple years and can help detect patterns of influence of different
interest groups. For this case, a manual search was sufficient, but Kroeger (2016) and Burgess et al. (2016)
examine the challenges of automated analysis and offer examples of the power automation can bring to
comparative analysis of legislative influence, and several scholars are investigating the broader
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states that adopted policy through 2018. The table contains the year the state first
adopted policy,* and whether the legislation includes four components: 1)
requirements for driver and/or company-level insurance, 2) exemption from common
carrier laws, 3) a preemption of local government authority over ride-sharing, and 4)
declaration on the status of drivers as employees.* The ALEC model legislation is
mostly silent on whether drivers are employees (in its definitions it says that a driver
“need not be an employee” (American Legislative Exchange Council 2014, 2)), however
as noted earlier, this condition is key to the current structure of ride-sharing companies,
so it is included in the comparison.

Very few states adopted the model legislation word-for-word, with Colorado,
Alaska, and Illinois having the closest resemblance to the document. Yet although the
states did not follow the template exactly, the laws governing ride-sharing are strikingly
similar across the country. All 49 states have an insurance requirement, established in

language very similar to that in the ALEC bill, down to the dollar amounts of coverage

implications of the spread of model legislation (e.g. Jansa (2015) and Hirsch and Shotts (2018), and Hertel-
Fernandez (2019), focused specifically on ALEC activity in the states across issue areas).

4 In a few cases, a state amended legislation either later in the session or in a following year. If
the amendment changed the categorization of a statute (i.e. the new law added preemption or clarified
independent contractor status), the revision is included. In other words, the totality of a state’s
legislatively-adopted policies are included in the table.

41 All state statutes were reviewed and coded by the author, and after coding, were compared
with Goodin and Moran (2017) and Racabi (2018), who coded insurance and employment laws,
respectively.

109



for different components of the insurance policy for the company and drivers; the
coverage periods; and the provisions that give companies the option to require that
drivers carry coverage rather than the company providing it. Though the language
existed in the 2014 ALEC bill, publicly it was presented as developed and agreed to by
Uber, Lyft, the National Council of Insurance Legislators (NCOIL), and the Property
Casualty Insurers Association of America, who then worked together to assure its
passage at the state level (VanHulle 2016; Ducassi 2017).%2 This partnership — between
ride-sharing companies who cannot afford to assume the risk for every driver and rider
that uses an app, and insurers who had a new market to serve — naturally sought out
state legislatures. States already govern insurance, the insurance industry has a
relationship with state legislatures, and in the words of Florida State Representative
Chris Sprowls, “(D)rivers should have the comfort of knowing there will be a uniform
standard for insurance requirements (across the state)” (Ducassi 2017). The framing
across states to justify adoption was that this agreement between the companies and
insurers addressed the concerns of insurers, and states that adopted the language

would be consistent with other states if they supported the agreed-upon language. This

4 The National Association of Insurance Commissioners, a group of the top insurance regulators
in each state, was not a partner to the agreement, but it released a white paper in 2015 offering guidance
for legislators and supporting the division of insurance coverage into the three coverage periods outlined
in the model legislation, which were already enshrined in Colorado and California statute (National
Association of Insurance Commissions 2015). The Association did not endorse the model bill, but it did
recommend most of its provisions (National Association of Insurance Commissions 2015, 19).
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framing then channeled the bill into committees dealing with insurance (not those
dealing with local government) and centered debate over technical insurance details,
such as which policies cover drivers when, and the limits of personal insurance to cover
commercial activity.
Baltimore and Maryland: The Fight that Hones a Strategy

If ALEC had predisposed state legislatures to believe they are the appropriate
home for regulation across a variety of areas and introduced the foundation of model
ride-sharing legislation, the agreement with insurers gave ride-sharing companies a
vehicle to advance its other regulatory priorities. Forty-two states either specifically
exclude transportation network companies from common carrier regulations or
establish a separate category of common carrier for TNCs that is then exempted from
regulations imposed on other categories of carrier. This exemption is explicitly stated
twice in both the ALEC and NCOIL legislation (National Conference of Insurance
Legislators 2015), and it, along with the language from the NCOIL legislation that states
that TNCs do not, “control, direct, or manage the Personal Vehicles or Transportation
Network Company Drivers...except where agreed to by written contract,” (1) enshrines
in statutory law two concepts critical to the TNC business model, both of which are
linchpins of Uber’s position in ongoing litigation. An early battle with Maryland may

have shaped this strategy.
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Uber launched in Baltimore in January 2013, one of its early expansions in the
United States. Uber chose Baltimore in part because of its success in nearby
Washington, D.C., but also because the city’s public transit was underutilized, its
population is dispersed into neighborhoods without frequent taxi service, it has major
sporting events that overwhelm existing transportation options, and it has
demographics receptive to technology and cashless transactions (Lynch 2013). The
media coverage of the launch was typical of the time: Uber, the innovator, was bringing
modern technology and luxury to a core city, “counterpunching against resistance” and
taking down the “old guard,” (Thomson 2013). While Uber’s “Launch Team,” a group
co-founder and then-CEO Travis Kalanick called Uber’s “Seal Team Six” was recruiting
drivers from a local tech incubator and hosting media and locals at a launch party
(Lynch 2013; Zaleski 2013), taxi companies were preparing a challenge.

The operators of major cab companies came together to file a lawsuit against
Uber and a complaint with the Maryland Public Service Commission, the regulatory
body that makes rules for electricity, telecommunications, gas, water, and
transportation in the state. In April 2014, an administrative law judge upheld the
complaint, ruling that Uber was a common carrier and giving the company 60 days to
apply for a permit to operate (Lazo 2014). The Public Service Commission affirmed the
judge’s ruling that Uber was a for-hire carrier and directed its staff to draft new rules to

incorporate ride-sharing into the state’s existing transportation framework. Like his
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fellow Democrat Governor Hickenlooper in Colorado, Maryland Governor Martin
O’Malley responded to the Commission’s ruling by highlighting the state’s embrace of
innovation and urging the Commission and Maryland’s Assembly to update
regulations to include Uber, stating, “The U.S. Chamber of Commerce has ranked
Maryland as the #1 state in the nation for innovation and entrepreneurship for three
years in a row. As new innovations change the transportation services landscape, we
must ensure that our laws and regulations evolve as well — we shouldn’t try to limit a
21st century marketplace with 20the century regulations(...)I urge the Commission —
and the Maryland General Assembly —to ensure that our laws and regulations
accommodate and foster new innovations to ensure that Marylanders have choices,
while always ensuring that we protect the safety of all Marylanders,” (Lazo 2014). At
this time, Uber offered different tiers of service: UberBlack, UberSUV, and UberX, and
the Commission’s ruling applied to UberBlack and UberSUV services because they
were partnerships with existing limousine and transportation companies, and the
vehicles were owned by those companies, whereas UberX (the service people typically
think of as “Uber”) involved drivers using their own private vehicles.** Uber’s response
to the ruling previewed its political strategy and the components of state legislation to

come.

4 Lyft's services were not affected by the ruling
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First, the company insisted, “Uber is not a common carrier — a fancy name for a
transportation company,” (Shwetha 2014). The company characterized the ruling and
common carrier regulations as outdated and not designed for technology. In part, this is
true — common carrier laws in the United States were initially designed for railroads
and have covered everything from communications and vehicle transport to internet
service providers. This argument is also not unique to Uber: the classification of
broadband service as “telecommunications” or “information service” is at the heart of
the debate over net neutrality and FCC rulemaking regarding internet service (Brodkin
2017). The purpose of these regulations, from a regulator’s and the general public’s
point-of-view, is to ensure that systems and companies that provide goods and service
for the benefit of the public do not exclude segments of the public. Uber’s argument
here, like that of broadband providers, is that it provides technology that links
customers to drivers but has nothing to do with the actual transportation. In one of its
responses to the Commission’s fact-finding inquiries, it calls its product “lead
generation software,” similar to software that generates business marketing or sales
leads for other industries (Uber Technologies 2013), and in its public writing on the
issue it equates regulating Uber as transportation to regulating the website Orbitz, a
travel booking site, as an airline because it books flights (Shwetha 2014).

Next, Uber asserted its second key legislative priority, “Uber is a technology

company — we do not own vehicles or manage/control drivers,” (Shwetha 2014).
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Though the cars for UberBlack and UberSUV are owned by other limousine or car
service companies, and the drivers are employed or otherwise contracted by those
companies, Uber says it has no control over the vehicles or drivers. Its technology
helped the companies, “increase earnings during otherwise underutilized time,” and
the company framed the classification of Uber as a transportation company as a move
that would destroy the businesses of entrepreneurs who partner with Uber and use
Uber’s technology to build their own independent companies. Though at the time of
this dispute Uber only operated in 45 cities, the company was already focused on
eliminating regulatory barriers to its business model and had arranged a disciplined
communications strategy around its priorities (Holt 2013).

The communications strategy surrounding these regulatory priorities sets Uber
up as the bold innovator, stifled by a stodgy government that does not understand
technology and entrenched political interests that use the existing system to enrich
themselves. It is not subtext, as noted explicitly by co-founder and then-CEO Travis
Kalanick in the quotation at the beginning of the section. A less vulgar version of his
quote is embedded in Uber’s public messaging after the Commission’s ruling, where
the company states, “Uber provides riders in Maryland with a seamless and efficient
transportation alternative — something Marylanders value — and provides partner
drivers with the option to expand their economic opportunities. Overall, Uber promotes

consumer choice and competition — both of which have been recognized by the General
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Assembly and the PSC as matters of compelling public interest...The result of the PSC’s
proposed order will protect special interests, not promote public safety,” (Shwetha
2014). Positioning itself as an innovator challenging the status quo is not an uncommon
message for a corporation or industry seeking favorable public opinion and treatment
from policymakers, and Uber used this strategy to position itself as a true disruptor that
existing rules were incapable of managing, rather than taxis with an app. Few public
officials want to oppose innovation, which creates a receptive audience for the
company’s legislative priorities. This pro-innovation and anti-establishment language
was not unique to the Maryland fight but was part of the company’s continual political
positioning. For example, it led Uber’s email calling its California customers to action to
oppose legislation in 2014, with the first lines of the email (subject line: “Protect Your
Right to Ride”) reading, “Who would have thought California, the cradle for American
innovation, would take the lead in killing it. Governor Brown is committed to leading
California into the future, but some in the legislature are anonymously doing the
bidding of trial lawyers, big taxi and insurance lobbyists,” (Bharti 2014).

The fight with Maryland’s Public Service Commission continued in this vein.
From the initial Public Service Commission staff report in May 2013, through the
Commission’s final order in February 2015, the company testified, negotiated, lobbied,
and launched public relations campaigns in a process that Uber would streamline and

deploy in cities and states across the country. The state of Maryland passed legislation
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authorizing transportation network companies to operate in the state on the last day of
its legislative session in April 2015, two months after the Commission’s order, so the
legislative process was ongoing throughout the administrative negotiations. Though it
had some state-specific requirements and language grounded in the details of the
ongoing Public Service Commission case, like the states that adopted closer versions of
the ALEC or NCOIL model legislation, Maryland’s law contained two of Uber’s three
key priorities and codified some of its secondary priorities. Maryland’s legislation:
established TNCs as separate from taxis, limousines, and car services; specified
insurance requirements; created background check requirements for drivers and
minimum vehicle standards; and assigned governance to the Public Service
Commission and directed it to develop regulations and procedures for implementation.
The act does not refer specifically to the employment status of drivers, though the
Public Service Commission seemed to accept Uber’s assertion of the drivers as
independent contractors in its order (State of Maryland Public Service Commission
2014). The more central question of the case involved whether Uber “owned” the
vehicles for UberBlack and UberSUYV services, which would establish it as a common
carrier.

Throughout all of this one key player is absent: the City of Baltimore. Though
this is a service that involves the city’s residents, streets, traffic, and businesses, the

dialogue and conflict is between taxi companies, Uber, state government, and state
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elected officials. The Public Service Commission already governed taxis in the City of
Baltimore, so there was no place for the City to assert itself as the authority that should
govern ride-sharing, even if it had desired to do so.

Short-Term Rentals: An Administrative Path to Regulation

“When Airbnb started 10 years ago it was kind of the culture that you really can’t take
responsibility for what happens on your platform. We changed our point-of-view.”

- Brian Chesky, Airbnb Co-Founder and CEO*

ALEC also released model state legislation for short-term rentals, and unlike the
model bill for ride-sharing, it was approved by the ALEC Board as an official model
policy (American Legislative Exchange Council 2016). In another key difference from
ALEC’s ride-sharing policy, the short-term rental legislation has not gained traction in
the states. The model bill — which terms hosting platforms like Airbnb and HomeAway
‘online lodging marketplaces’ — proposes regulation and taxation at the state level
(preemption of most local authority) and privacy protections for individuals who list
properties for short-term rental (reserves the right of hosting platforms to submit
consolidated data and withhold individual information from the government.) The
American Hotel and Lodging Association (AHLA) also proposed model legislation to

govern the industry, which, as one might expect, took the opposite approach. The

# As quoted in an interview with Reuters (2018).
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AHLA bill proposed: individual fees of $2,500 to register short-term rental units;
hosting platform fees of $10,000 plus $60 per unit listed; a database with property
address and owner contact information for every unit; mandatory health and safety
inspections; mandatory data-sharing with cities and neighbors; restriction on the types
of property that could be listed (owner-occupied, in non-rent-controlled buildings); and
age restrictions on renters (Carson 2016). Both pieces of legislation were circulated in
fall 2016, a time when states were just starting to consider and adopt short-term rental
policy.

ALEC also circulated a model policy through its local arm, the American City
County Exchange (ACCE). In January 2016, ACCE adopted principles of short-term
housing rental that are complementary to the state legislation that ALEC approved 9
months later. The principles suggest that local officials should: govern short-term
rentals as any other residential property (no new laws); place tax obligations on
property owners, not hosting platforms; and limit registration requirements and fees to
avoid harming the industry (American City County Exchange 2016).

In spite of these model policies being available, advanced by powerful interests,
and a demonstrated willingness to embrace similar legislation to govern other issue
areas, states have taken their time in acting on short-term rentals. When states do act,

most preserve the authority of cities.
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Comparing State Short-Term Rental Laws

Preemption, as defined by urbanists and proponents of Red States-Blue Cities,
presumes that when given the opportunity to restrict local authority, states do so
broadly and with few exceptions. This is mostly true for state ride-sharing laws, but in
the case of short-term rentals, preemption is not so simple. In almost all of the 38 states
that explicitly preempt local governments from regulating ride-sharing, the statutory
language establishes ride-sharing as a state concern, designates the state as having
authority over its regulation, and prohibits any other government entity in the state
from creating laws regarding its operation.*> For short-term rentals, preemption is
enacted as only a ban on banning short-term rentals. That is, local governments can
regulate short-term rentals, but they have to allow them to exist within the
municipality. This is similar to other types of state-level regulations concerning land use
authority, such as restricting local governments from zoning out mobile homes and
mobile home parks (e.g. Michigan Mobile Home Commission Act of 1987). As an
example of the more nuanced approach to local authority in state short-term rental
laws, in 2017, Virginia banned local governments from banning short-term rentals, but

the same legislation enabled local governments to create registration requirements for

4 There are occasionally exemptions for local taxes or fees under certain circumstances, but the
terms are narrow. The four states that delegate authority to public utility commissions do not have the
same preemption language, although by virtue of the public utility commission having authority over
regulation, municipalities cannot or do not regulate.
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short-term rental properties in their jurisdictions. Of the 24 states that addressed short-
term rentals legislatively, only 7 banned local bans on rentals, with another 2 states
having a partial ban on bans.*

Instead of a preoccupation with establishing sole authority or falling in line with
what corporate interests recommend, states have focused their legislative attention on
taxation. As noted earlier, many states have negotiated administrative agreements with
Airbnb to collect taxes via its application on behalf of individual taxpayers. Fifteen
states have codified the taxation of short-term rentals, incorporating them into
occupancy tax laws and definitions to levy the taxes, while West Virginia’s law excludes
short-term rentals from occupancy taxes. Within these laws, states that allow
municipalities to levy occupancy taxes authorize municipalities to extend those taxes to
short-term rentals. In some cases, the law was enacted to force non-Airbnb listing
agencies (e.g. VRBO and HomeAway) to comply with tax laws in the same way Airbnb
already was via administrative agreement (Sanders 2018).

Outside of preemption and taxation, state laws on short-term rentals have few
consistent themes. Five states established study committees as part of their laws, and

Georgia, which established a study committee via House resolution in 2015, decided not

4% An example of a partial ban is Wisconsin’s law, which allows cities to prohibit short-term
rentals of less than 7 consecutive days but restricts cities from prohibiting rentals of 7-29 consecutive
days.
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to regulate short-term rentals based on the committee’s recommendations.*” These types
of study committees indicate a more measured response by states to short-term rentals
than to ride-sharing, and of the publicly available reports, all acknowledge the right of
cities to regulate land use and the need for locally-appropriate regulation. Table 4-3
contains a summary of state short-term rental laws.
Georgia: A Decision Not to Regulate

In April 2015, Georgia House Resolution 810 created a study committee to,
“undertake a study of the conditions, needs, issues, and problems,” associated with the
expanding market for short-term rentals in the state (Resolution Creating the House Study
Committee on Short-Term Rental Providers 2015, 1). As part of its meetings, the Committee
heard testimony from hosting platforms, the hotel and lodging industry, city tourism
officials, state tax and consumer protection officials, the Georgia Municipal Association
and Association of County Commissioners, apartment industry representatives, short-
term rental hosts, and the Georgia Association of Realtors. From this testimony, the
Committee identified several conflicting issues:

e short-term rentals do not pay taxes and do not have to meet health, safety, and
insurance regulations;

*  most short-term rentals are not full-time lodging operators; short-term rental and
hotel customers are different;

47 Other states have established work groups, study committees, or task forces in a less formal
manner than legislation (See VanHulle 2019), as have many cities.
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e short-term rentals fill important gaps in lodging needs for areas with limited
lodging supply that host annual events;

*  hosting platform companies have different capabilities to collect payment and
remit taxes;

* local communities have specific needs (e.g. Savannah’s historic preservation) that
must be considered in ordinances;

* private groups also regulate property use (e.g. property owners associations, condo
associations, homeowner associations, apartment rules, etc.);

* short-term rental operators are unaware of their tax obligations; and

* tax revenue due to the industry is difficult to determine because short-term rentals
do not have a separate NAICS code.*

Recognizing the complexity surrounding the issue and the fluid nature of
whether properties that serve as short-term rentals are personal or business assets, the
Committee recommended that: local governments should regulate short-term rental
operations; the municipal government associations should work together to develop
recommended insurance minimums; private ownership organizations (“hyper-local
government” (4)) should continue to have the right to govern short-term rentals; short-
term rentals should pay state tourism fees; and the state Department of Revenue and
local taxation agencies should enter agreements with hosting platforms and continue

trainings for operators about tax obligations. Further, the Committee determined that

4 North American Industry Classification System (NAICS) codes are used by federal agencies for
business data classification. Short-term rentals are grouped with cabins, cottages, guest houses, hostels
tourist courts, tourist homes, and youth hostels in one code — 721199: All Other Traveler Accommodation
(NAICS Association 2017).
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no legislative action was necessary to implement its recommendations or to address the
issue of short-term rentals in the state (Study Committee on Short-Term Rental
Providers 2015). The legislature followed the committee’s regulations, and no state-level
legislation was enacted to govern short-term rentals.

The Georgia House addressed the topic again in 2018, when, given that, “short-
term rental providers have continued to significantly increase in number in the ensuing
years,” House Resolution 1398 created another study committee to revisit the issue
(Resolution Creating the House Study Committee on Short-Term Rental Providers 2018, 1).
The committee heard testimony from essentially the same groups. The Georgia
Association of Realtors discussed property rights, Airbnb hosts stated they fill a niche in
the market, the municipal associations argued that leaving regulation to locals had been
successful, hotel operators stressed the need for a level playing field, and the hosting
platforms asked for consistency in regulation. As part of the Committee’s public input
process, Airbnb reported that Georgia had 12,000 Airbnb hosts, with 85% of those only
listing one property. The Committee’s second meeting heard testimony on short-term
vehicle rentals, and the discussion was similar to that surrounding short-term property
rentals. Car rental companies argued that car-sharing platforms should be regulated as
car rental companies and testified on the need to even the playing field, because they
pay taxes and meet safety standards and vehicle-sharing companies do not. Turo, a car-

sharing company, claimed that vehicle owners pay tax and that they provide sufficient
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insurance coverage. Representatives of local government spoke on the challenges of
regulating shared vehicles and scooters.

The 2018 Committee’s recommendations were less specific than those of the 2015
Committee, with its main finding that, “the state would benefit from over-arching
regulations regarding short-term property rentals to ensure uniform guidance while
also allowing local governments the flexibility to craft ordinances based on the needs
and characteristics of their communities,” (Dollar 2018, 9). The Committee
acknowledged that the state needed more enforceable policies to ensure state and local
tax compliance. Further, on taxation, the Committee stated that it did not have sufficient
information to recommend policy for short-term vehicle rental but did recommend
updating the tax code to include those services. So over the span of 4 years and 2
legislative committees, Georgia, a high-tourism state*” with around average levels of
home rule, might be expected to adopt state-level regulations on short-term rentals,
however the study process produced no consensus on what the regulations should be,
other than the state should ensure taxes are collected and locals should enact ordinances

to address local priorities.

4 In addition to tourism centers like Savannah and the coast, Georgia also frequently hosts large
sporting events like The Masters, the Super Bowl, NCAA tournament games, etc. and annual tourism
spending in 2017 was over $3.3 billion.
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Why Do States Govern Ride-Sharing and Cities Short-Term Rentals?

Though sharing economy services similarly use technology to connect
individuals with an asset to others interested in using that asset, the policy outcomes
surrounding the services is very different. With ride-sharing, states quickly accepted the
corporate and interest group framing that the most important thing to regulate was
insurance, and, because states have responsibility for insurance regulation, they were
the natural home for regulation. Uber, after learning from early run-ins with regulators,
partnered with existing networks and interest groups to develop model insurance
regulations (with key Uber priorities nested inside), and states adopted the regulations
with few exceptions.

With short-term rentals, there is a sense from policymakers that issues
surrounding the service are localized, and that even if personal property rights should
allow owners to list properties as rentals if they would like, cities should have the right
to manage the operation of and conflicts from that use, similar to how they manage
other property in the jurisdiction. Leaving land use regulation to the cities, states
focused on correctly applying and collecting taxes, and Airbnb has pursued
administrative agreements to comply with state rules.

Ride-sharing and short-term rentals emerged both as services and as parts of the
policy agenda quickly and publicly. This emergence allows us to see the elements of

policy incorporation come together in real time. The previous chapter modeled the
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measurable pieces of the institutional policies and issue politics surrounding the
sharing economy, and the results of the models showed that there are key pieces of the
process that still need to be defined. Bringing together the models and evidence from
the cases above, through the highly-visible emergence of the sharing economy we can
see the mechanism that links institutional and political characteristics to policy
outcomes — functional fit.

The components of functional fit are illustrated with examples from ride-sharing
and short-term rentals in Table 4-4. The first column identifies the key priorities of the
industries seeking particular regulation as observed in the case studies in the previous
section. The industries share two priorities: maintaining the ability to operate in all
markets and to be regulated as technology companies. Neither of these priorities is
specifically attached to a functional responsibility of state or local government. Between
the two services, Uber’s policy goals are more central to its continued existence, and
Airbnb is more flexible in the policy conditions it can accept. Certainly, there are other
groups with political interests surrounding the sharing economy process, but those
groups are reacting to the emergence of Uber and Airbnb rather than advancing policy
on the sharing economy proactively, so the company preferences are considered the
primary policy goals in this case. In order for those preferences to be enacted, there

needs to be a match between how a level of government defines the issue and whether
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the level of government has both authority and an existing regulatory structure into
which the policy can be integrated.

In the case of ride-sharing, Uber’s work to develop relationships with outside
groups and consensus on ‘best practices’ among insurance regulators helped define the
service as a technology company, created state-level political allies to support its policy
objectives, and most importantly, gave cities little room in either issue definition or
venue fit to stake a claim to regulating the service at the local level. Although Airbnb
goals could have been enacted at the state level in a similar way to ride-sharing laws,
they were not. States defined the issue as taxation, and occasionally as a property right,
but they did not extend regulation much past those state functional responsibilities.
Instead, they recognized local authority to regulate the tax-generating activity, much as
they do other property use within their jurisdictions. The different combinations of
issue definition and venue fit across the two sharing economy services highlight the
conditional nature of their intersection: it is not enough to win a framing war to define
an issue in a particular way. The definition has to align with the functional
responsibility associated with a venue. If Uber needed to discharge insurance risk but
cities had a history of regulating insurance, it would have had a more difficult path to
state-level regulation. Conversely, if Airbnb wanted to avoid local regulation of short-
term rentals, it would have had to convince states to define it as entirely outside of

other types of lodging and supersede decades of local authority over community-level
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land use. Functional fit describes this relationship between the definition of the issue
and the authority available within a policy venue.

The policy areas into which sharing economy services are slotted help determine
how the authority to govern them will be distributed. Cities, and especially urban areas,
feel the externalities of ride-sharing most acutely, but they do not have a clearly defined
or uniform area of control that competes with a state’s control over insurance
regulation. Once the definition of the issue was solidified as insurance regulation, states
became the natural regulatory home, so while cities may make policies around the
margins, they have lost the power to make substantive decisions about ride-sharing in
their jurisdictions. Short-term rentals, however, remain within local purview, as once
states were assured of receiving tax revenues, they largely left locals to exercise their

regular authority over land use.
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Table 4-1: Components of ALEC Draft Transportation Network Company Act

Act Provision

Summary of Contents

Definition of Transportation
Network Company (TNC)

Exclusion from Common
Carrier Definition

Reserves Governance of TNC

Creates Insurance Obligation
and Categories

Sets Driver and Vehicle
Requirements

Grants Service Rights to Riders

Path to Conversion for Taxi
Companies

State Permits

State TNC Fund

Establishes TNCs as technology companies, separate from taxi
companies

Prohibits TNCs from being considered common carriers

Defines statutory control of TNCs as exclusive to this Act

Requires levels of insurance coverage and sets categories of driver
operation for insurance

Creates standards for driver age, criminal and driving history, and
work hours. Sets vehicle inspection requirements.

Provides right to service and documentation of ride via receipt
Allows taxi companies to convert to TNC

Assigns public utility commission to monitor company permit to
operate and set rules for TNCs

Designates a special fund associated with TNC regulation and
prevents funds from being transferred to the general fund
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Table 4-2: Comparison of State Ride-Sharing Legislation

State Year of Insurance Common Carrier Local Designates Drivers
First Policy Requirements Exemption Preemption Non-Employees
Alaska 2017 X X X X
Alabama 2016 X X X X
Arkansas 2015 X X X X
Arizona 2015 X X X MC
California 2014 X PUC
Colorado 2014 X X PUC X
Connecticut 2017 X X X
Delaware 2016 X X X X
Florida 2017 X X X X
Georgia 2015 X X X X
Hawaii 2016 X X
Iowa 2016 X X X X
Idaho 2015 X X X X
Mlinois 2015 X X
Indiana 2015 X X X X
Kansas 2015 X X X
Kentucky 2015 X X MC
Louisiana 2015 X
Massachusetts 2016 X X X
Maryland 2015 X X PUC
Maine 2015 X X X
Michigan 2016 X X X X
Minnesota 2015 X
Missouri 2016 X X X X
Mississippi 2016 X X X X
Montana 2015 X X X X
North Carolina 2015 X X X
North Dakota 2015 X X X
Nebraska 2015 X X PUC
Hanl\l}e)‘s/\ll'lire 2016 X X X X
New Jersey 2017 X X X
New Mexico 2016 X X X X
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Table 4-2 (cont’d)

State Year of Insurance Common Carrier Local Designates Drivers
First Policy Requirements Exemption Preemption Non-Employees
Nevada 2015 X X X X
New York 2017 X X X
Ohio 2015 X X X X
Oklahoma 2015 X X X X
Pennsylvania 2016 X X X
Rhode Island 2016 X X X X
Czsai;lltiia 2015 X X X X
South Dakota 2016 X X X X
Tennessee 2015 X X X X
Texas 2015 X X X X
Utah 2015 X X X
Virginia 2015 X X X
Vermont 2018 X X
Washington 2015 X X X
Wisconsin 2015 X X X X
West Virginia 2016 X X X X
Wyoming 2017 X X X X

PUC: Delegated to Public Utilities Commission; MC: Separate Marketplace Contractor Law
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Table 4-3: Comparison of State Short-Term Rental Legislation

State Year of First Policy Taxation Banon Local Bans Study Committee Other
Arizona 2016 X X
California 2015 X
Connecticut 2017 X
Florida 2011 X
Hawaii 2012 X
Iowa 2018 X
Idaho 2017 X X
Indiana 2018 X
Louisiana 2017 X
Massachusetts 2018 X
Montana 2015 X
New Hampshire 2016 X Partial X
New Jersey 2018 X
Nevada 2017 X
New York 2016 X
Oregon 2013 X X
Pennsylvania 2018 X
Tennessee 2018 X X
Utah 2017 X
Virginia 2016 X X X
Vermont 2016 X X
Washington 2018 X
Wisconsin 2017 X Partial
West Virginia 2016 X
Georgia 2015

Georgia did not adopt a policy on Short-Term Rentals, but it did establish a study committee by

resolution.

133



Table 4-4: Functional Fit of Ride-Sharing and Short-Term Rentals

Service

Company Policy Objectives

State Issue Definition + Venue Fit

Local Issue Definition + Venue Fit

Ride-Sharing

Discharge Insurance Risk

Technology company, not
common carrier/taxi

Drivers are not employees

Ability to operate in all markets

Issue: need for consistent insurance
regulations

Venue Fit: State responsibility for
insurance and common carrier
regulation; state ability to limit
additional local regulations

Issue: disruption of local taxi
rules/markets, traffic, uncertainty

Venue Fit: Local authority over taxis,
street use

Short-Term Rentals

Ability to operate in all markets
Minimal regulations for hosts
Minimal data disclosure

Technology company, not hotel
operator

Issue: Tax parity with other transient
accommodations

Venue Fit: State responsibility for
occupancy sales tax collection and
administration; state authority to
enable local land use; more generally,
tourism promotion

Issue: new uses in existing
properties/neighborhoods, positive
and negative spillover (new visitors,
effects on nearby property owners
and neighborhoods)

Venue Fit: Local authority over land
use, zoning, and property regulations
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CHAPTER 5. Policy Incorporation and the Sharing Economy

The preceding chapters describe the policy space of the sharing economy and
reveal that, though the services may be considered by users as similar, as both use
smartphone applications to quickly connect users with transportation or lodging,
important differences create different policy outcomes. Federalism distributes
functional responsibility across the levels of government, and ride-sharing and short-
term rentals cross functional responsibilities that are allocated to different levels of
government. The overview of the sharing economy in Chapter 2 lays out the
characteristics of short-term rentals and ride-sharing to demonstrate both their
disproportionate locality and the issue politics that surround the services. The
delineation of the service characteristics and externalities illustrates how they cross state
and local responsibilities: ride-sharing intersects with state-level regulatory power,
while short-term rentals cross responsibilities of local governments. Chapter 3 tests
political and institutional explanations for state-level policy adoption using unique state
and local datasets and finds that, as expected, traditional models of policy adoption do
not explain either state sharing economy policy adoption overall or the different
patterns of policy adoption between ride-sharing and short-term rentals. The overviews
of all state policies and action on ride-sharing and short-term rentals presented in
Chapter 4, along with case studies of Maryland and Georgia, illustrate the concept of

functional fit — the functional responsibility of a level of government and the power
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available to that level of government to assert its authority. Collectively, this adds two
main contributions to the literature. First, it suggests that existing academic and popular
ideas of when states get involved in local issues need to move beyond partisan
explanations (Flavin and Shufeldt 2019; Fowler and Witt 2019). The concept of
preemption needs to be unpacked and considered within the larger context of state and
local autonomy. Second, it proposes that the relationship between states and cities is
more than home rule. Rather than decisions being made exclusively based on long-
standing rules of local autonomy, on an ad hoc basis, or through the lens of state-local
power, states and cities sort out who governs what by filtering competing arguments
and policy preferences through their existing functional responsibility. There are
multiple ways that policy alternatives can be framed and constructed, and identifying
how those alternatives correspond to functional fit provides insight into how issues are
slotted into state or local policy domains.
The Importance of Policy Incorporation

Policy is not static, and how a policy is incorporated into state or local regulation
does not set its place forever, but that initial policy decision shapes what comes
afterward — these choices about how governance is allocated between states and cities
have implications for future policy and for larger societal outcomes. For example, ride-
sharing being regulated at the state level as insurance policy is likely not its final

regulatory resting place. The space Uber in particular carved out for ride-sharing
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through its model legislation is already being eroded. California, the home of Silicon
Valley, passed AB 5 in September 2019, which places the burden on companies to
demonstrate that workers are not employees. Under the new law, workers are
considered employees unless the individual’s work: a) is not part of the company’s core
business, b) is not directed or controlled by the employer, and c) is part of a worker’s
separately established independent business or trade (Myers, Bhuiyan, and Roosevelt
n.d.). This legislation, which codified a California Supreme Court ruling, closes one of
the regulatory gaps on which many sharing economy companies rely — Uber and Lyft’s
drivers, Instacart’s shoppers, and Postmates and DoorDash’s delivery drivers would
now be classified as employees rather than independent contractors using technology to
connect to clients. In 2014, then Governor Jerry Brown signed California’s law that set
ride-sharing insurance requirements without comment (Office of Governor Edmund G
Brown Jr 2014), a move Uber applauded as, “We are proud that our governor has
recognized that Californians love Uber,” and the bill’'s Democratic sponsor hailed as
symbolizing, “business flexibility, consumer affordability, political compromise and,
most importantly, what true public policy should be — a collective process for all
stakeholders to contribute,” (Richman 2014). In contrast, when Governor Gavin
Newsom signed AB 5, he called the move to clarify employee status “landmark
legislation for workers and our economy,” and noted, “The hollowing out of our

middle-class has been 40 years in the making, and the need to create lasting economic
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security for our workforce demands action. Assembly Bill 5 is an important step. A next
step is creating pathways for more workers to form a union, collectively bargain to earn
more, and have a stronger voice at work — all while preserving flexibility and
innovation,” (Newsom 2019, 1). In just 5 years, the regulatory landscape for ride-
sharing is already shifting. But the starting point is important, because it sets initial
regulatory conditions and allocation of externalities, and future regulation proceeds
from that starting point.

It can be difficult to assess counterfactuals in policymaking, but AB 5 and recent
developments in the City of Chicago offer clues to how different paths of policy
incorporation can change outcomes. If the debate about worker classification
surrounding AB 5 had happened when ride-sharing initially appeared on the scene,
regulation likely still would have occurred at the state level (perhaps at the federal
level) because cities largely do not establish employment tests, but, the debate would
have centered on issues surrounding workers and the construction of sharing economy
companies as employers rather than technology providers. Since Uber and Lyft entered
the market and its status as a technology company was recognized by states, ride-
sharing drivers have labored without protection, often for less than minimum wage.
Cities and states are now acting on behalf of workers, with New Jersey fining Uber $649
million for misclassifying employees as independent contractors (Haag and McGeehan

2019) and New York establishing and Los Angeles considering minimum wages for
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drivers (Campbell 2018; Bilbao 2019). This is the normal business of governments
addressing problems and harm within their jurisdictions, but in the five years between
ride-sharing’s entrance into the market and this new wave of more restrictive policy
action, taxi drivers and companies who complied with local rules and regulatory
systems were devastated financially as taxi medallions became worthless compared to
the loans that financed their purchase (Rosenthal 2019; Said 2019). In San Francisco, the
earliest ride-sharing market, only 17% of taxi medallion holders earn a sustainable
income, and the San Francisco Federal Credit Union, which finances a large portion of
loans used to purchase taxi medallions in the city, has filed suit against the San
Francisco Municipal Transportation Agency for failing to regulate ride-sharing and
allowing the taxi industry to collapse (Said 2019). Even in Chicago, where the city has
retained the ability to regulate ride-sharing, the taxi industry has suffered, with the city
losing almost half of its licensed cabs by 2018 as it gained 66,000 active ride-sharing
drivers (Channick 2018). The regulatory correction to account for employment
protection for ride-share drivers addresses an important question sharing economy
companies made more urgent, but the changes to the taxi industry and individuals
harmed by the ride-sharing disruption have yet to be addressed by governments in the
U.S. context.

Chicago is one of a limited number of cities in the United States that are allowed

to govern ride-sharing without restriction, as Illinois did not preempt local authority.
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Illinois still created insurance requirements, established that ride-sharing companies
were not transportation companies, and provided other general state-level regulation,
but within that framework, the City of Chicago established its own rules for ride-
sharing companies. One of the most critical was that the City required ride-sharing
companies to share data on trips and services, and when the first data was released
from that requirement this year, it showed that the 102.5 million ride-sharing trips
covering 603.4 million miles in the city in 2018, created several problems for the
community and municipal services (Freund 2019; Lightfoot 2019). The data allowed
Mayor Lori Lightfoot’s office to detail the infrastructure, environmental, and social costs
to the City from ride-sharing, and the results are stark. Congestion has increased in
areas and during times where congestion was already bad, increasing pollution from
emissions (246,563 metric tons of greenhouse gas emissions from ride-sharing in 2018),
slowing bus transportation, and placing more wear and tear on already strained roads
and infrastructure. In addition to slowing buses to a pace only slightly faster than
walking, ride-sharing is substituting for public transit use, with the Chicago Transit
Authority (CTA) losing 48 million trips annually since the introduction of ride-sharing
and 48% of CTA customers reporting that they would take CTA if ride-sharing was not
available and 31% of riders reporting a reduction of CTA trips since the introduction of
ride-sharing (Lightfoot 2019). In response, Mayor Lightfoot is proposing new ride-

sharing fees to address the specific types of trips driving many of the negative
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spillovers: $3 per solo trip downtown, plus a reduction in fees for shared trips
(Wisniewski 2019). This evidence-based policy response has not been embraced by ride-
sharing companies, and as of this writing, Uber and Lyft were vigorously opposing the
plan, and Uber was organizing a group of 35 Black ministers to rally support on the
city’s south and west sides and appear in support of Uber and in opposition to the
Mayor’s proposal on local media and at public meetings (Greenfield 2019). Cities like
Boston and Seattle are considering similar proposals, though there are hundreds of
cities across the country that have no option to either collect data or fees from ride-
sharing companies. The lessons from Chicago and the data collection and case studies
conducted for this project highlight that local policy decisions are the next, important
step in advancing this project, in order to more fully understand the sharing economy
policy space and policy incorporation from a local perspective.

California and Chicago illustrate the importance of studying both when states
intervene in local issues and the impacts of those initial governance choices. How a
policy is initially incorporated into a state or city’s regulatory regime sets up initial
winners and losers, or, more formally, who reaps the initial positive and negative
externalities by establishing institutional structures that privilege certain interests over
others. Even if the regulations are rolled back or amended substantially later, these
initial choices matter. While policymakers are figuring things out, industries are

disrupted and established, air quality is degraded, and affordable housing is lost. The
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choice of a state to intervene both sets up these initial structures and potentially extends
the consequences of those initial choices because state laws are less responsive to
locally-identified issues and take more time to amend to account for learning at the
local level.

California and Chicago also suggest future directions for specific sharing
economy research. This analysis suggests that traditional models of understanding state
policy choices are not sufficient to explain when states are viable venues for local policy
issues, and, through its examination of the hyper-locality of the sharing economy,
proposes an alternative lens for viewing policy choices: functional fit. Going forward,
the sharing economy will continue to challenge policymakers with services like
scooters, ghost kitchens, payday loans, and services that have yet to be created, and the
framework proposed here can help predict how those services will be governed. As
these new challenges and iterations arrive, lessons from this comparison of ride-sharing
and short-term rentals can continue to be tested and refined in order to broaden our

understanding of how federalism shapes policy outcomes.
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