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ABSTRACT

A STUDY OF GRIEVANCE ARBITRATION AWARDS
IN MICHIGAN PUBLIC SCHOOCLS

By

Kal Lloyd Erickson

The purpose of the study was to investigate,
analyze and describe the nature of grievance arbitration
affecting teachers in iichigan public schools since enact-
ment of that state's public employee bargaining law.

The study was exploratory and descriptive and the
technique of content analysis by classification was used.
The population consisted of 58 arbitration awards involving
65 rrievances, To narrow the scope of the study, two
objectives were developed--the first was to attempt to
determine whether a new common law was beins fashioned for
school districts from the arbitration process. The second
was to secure data dealing with the actual arbitration nro-
cess itself, including such items as time periods required,
costs, outcomes, and other information. Tho data, except
for cost figures, were extracted from the contents of the

arbitration awards.
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A series of eleven questions were developed, the
answers to which would assist in accomplishing the objec-
tives of the study. Classifications for the information
sought were developed and frequencies were recorded,
Medians, ranges, totals, and percentages of responses were
calculated.

The findings revealed:

l. The two most common sources for authority cited
by arbitrators as basis for their decisions were the
meaning of the contract language and the merits of the
individual case. Precedence from industrial arbitration
accounted for ten percent of the decisions, while no school
arbitrations were cited as basis for decisions. No pattern
oY increased reliance upon industrial arbitration prece-
dence was observed,

2., The most common issues submitted to arbitrators
dealt with computation of basic wages and compensation for
additional duties or assignments. Other issues included
failure to reappoint teachers to non-tenure positions (par-
ticularly coaching), loss of leave or insurance benefits,
letters of reprimand to teachers, and fallure of a district
to actively seek to employ black teachers, and others.

3. Teachers were successful in 42 of 65 arbitrated
grievances in the study and were most successful in areas
of compensation for additional duties, in disputes over

basic wages and where teachers were threatened with
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discharge or non-reappointment to non-tenure positions.,

L, Where violations by school districts were
determined by the arbitrators, the most common remedies
were to order payment for lost wages, new computations for
compensation, or reinstatement of improperly released
teachers.,

5. The most frequent defenses by school districts
included management perogatives, parallel jurisdiction by
another agency, or the merits of the case. Heavy reliance
was also placed on past practice. A threshold argument of
non-arbitrability was raised in nearly 30 per cent of the
cases. The most common defenses proved the least success-
ful. When school districts argued the meaning of contract
lanfuare, used emergency conditions as excuses for non-
compliance, or raised the sole issue of arbitrability, they
were the most successful.

6. The median time period between the original
filing of a grievance and the issuance of a final arbitra-
tion award was 212.5 days. The median time between an arbi-
tration hearing and the issuance of an award was 36 days.

7. The fees and expenses of arbitrators ranged
between 3150 and $1,533 with the median cost at $450. Only
nine attorney fees and expenses were located and the median
figure for this limited data was $925.

8. Attorneys represented school districts in nearly

75 percent of the proceedings while teachers used attorneys
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in only 44 percent of the cases, Both parties were repre-
sented by attorneys in 40 percent of the arbitrations.

9., Written briefs containing supporting arguments
and documentation by the parties were mentioned in over half
of the arbitration awards studied.

10, The services of the American Arbitration Associa-
tion were used to secure arbitrators in approximately two-
thirds of the arbitrations and the balance were selected by
the local parties with two exceptions involving government
arencies,

11. The arbitrators tended to be experienced, with
nearly three of four grievances decided by arbitrators who
held membership in the National Academy of Arbitrators.
Seventy percent of the grievances were decided by arbitra-
tors who were e¢ither attorneys or had legal training.

Conclusion of the study was that a new authority
was present in school distriects resclving grievances by
arbitration. The authority of grievance arbitration has
been supported by Federal and Kichigan courts and is insti-
tutional in nature, bringing to the schools such established
concepts as discharge for just cause, corrective discipline,
and recognition of the right of management to manage. A
new commen law resulting from grievance arbitration in the
"education industry" will likely define the role of school
management, the role of teachers as distinct from their

roles as private citizens, definition of professional duties,
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appropriate tecacher behavior, and a host of related matters
of concern to the teaching profession,

Recommendations were made for permanent arbitration
umpires for local school districts, geographic areas or at
the state level to increase predictability and value of
precedence, The Michigan Department of Education was sug-
Fested as a repository of all school arbitration awards to
increase precedential value. A future study at a later
period is recommended to determine the predicted impact of
frievance arbitration upon school management, the teaching

profession, and public education.,
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CHAPTER 1
INTRCDUCTION

It is the opinion of the writer that the 1960's will
be recorded in the history of Michigan government and educa-
tion as a time of particular importance. The passage of a
state law extending formal collective bargaining to Michigan
public school employees will be marked as one of signiflcance
to future scholars and students of Michigan education.

It is predicted that "no single fzctor will change
the operating characteristics of American public school
systems during the coming decades more than the outcomes of
professional negotiations across the entire United States."l

Specifically in the state of Michigan it has been
noted that the years of 1964 through 1967 have marked the
beginning of a new era for Michigan teachers. The new laws
of Teacher Tenure and Collective Bargaining have given
teachers security and power to begin an extraordinary change

in their s‘tatus.2

1James L. Heald and Samuel A, Moore II, The Teacher
and Administrative Relationships in Sghgoé Systemg (New
Yorks The Macmillan Company, 19 s P 0.

2Jack E. NMeeder, "A Study of Attitudes and Problems
Relating to State-wide Tenure and Compulsory Bargaining for

Teachers in Michigan,” (unpublished Doctoral Dissertation
Michigan State University, East Lansing, 1968 - abstract.s

1



One scholar, in commenting on the impact of collec-
tive bargainines in Michigan e¢ducation obscrved it was:
+ +« « Substantially altering the employer-employee
relationship in governmental jurisdiction from one of
master-servant to one of equal partnership. Probably
the most seriously affected division of government
service =0 changed was publis education, especially
board-teacher relationships.,
It was these predictions of an important historical event
occurring in ichigan education that led to the selection
of grievance arbitration as a focus for study. It is one
important fact of the phenomenon of collective bargaining

in llichigan public education.

Purpose of the Study

The purpose of this study is to investigate, analyze
and describe the nature of grievance arbitration affecting
[‘ichiran teachers which has taken place in the lichigan
public schools since the enactment of Michigan's Public
Emplayment Relations Act of 1665.

A major objective of the study is to attempt to
determine whether a new common law affecting school employee
relations is developing as a by-product of collective bar-
raining in education. Is an educational counterpart of
"industrial jurisprudence” emerging from the body of arbi-

tration awards being issued in kichigan schools?

3charles T. Cchmidt, Jr., "Crganizing for Collective
Bargaining in Michifpan Education 1965-1967," (unpublished
Doctoral Dissertation, Kichigan State University, East
Lansing, 1968), p. ii.
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The United States Supreme Court has noted “the
collective agrecment covers the whole employment relation-
ship. It calls into being a new common law--the common law
of a particular industry or a particular plant."u Whether
such a new common law in education is being fashioned
through the relatively new grievance arbitration process
is unknown. It is not known tc what extent past practice
in the scheols is being upheld or swept aside by arbitrators
in favor of other authorities.

Will the authority relied upon by arbitrators be
the KMichifgan school code law or general Michigan statutes?
Might federal statutes or even language contained within
the Federal constitution or state constitution be considered
persuasive?

Perhaps arbitrators will confine themselves to the
local agreement and rely on dictionary definitions to deter-
mine the meaning of the parties. Will other arbitrators®
decisions in private industry or in other school settings
be considered persuasive? To what extent is past practice
or the intent of the original negotiating parties considered
by arbitrators?

A second objective of the study is to secure data
dealing with the actual arbitration process. The culmina-

tion of this objective should reveal such information

uUnited Zteelworkers of America v, Warrior & Sulf

lavigation Co,, 363 U.S. 579.




L

regarding the arbitration process as the time period
required for disposition of grievances through the arbi-
tration pnrocecs, the issues most frequently brought to arbi-
tration, which parties represent the disputants, and an
indication of the decgree of formality in arbitration. Th.
average costs for arbitration and the relative success of
the parties in the outcome of arbitration proceedings are
also of interest. Finally, the study will identify the
arbitrators wno render these decisions and their backgrouniis
and training.

It is for these purposes that this study was con-

ducted. It 1s an exploratory and descriptive study.

The Problem and Its Setting

Since the advent of collective bargaining, cxtensive
rrievance procedures have been introduced, for the first
time, in the administration of !lichigan public schools.

It was estimated that for the school year 1968-69,
over two hundred collective bargaining contracts between
¥ichigan teacher organizations and their employing boards
of education provided for binding arbitration as the ter-
minal step in srievance procedures.5 Additionally, the

lational Education Association reported that in the 1967-68

5Unpub1ished Research l!lemo, September 23, 1969 by
IiEZEA Research Division, East Lansing, Michigan, (5 pages
setting forth a list of 198 IEA units possessing arbitra-
tion clauses and 138 units which had contract provisions

on agency shop.)
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school year, 83.8 percent of 550 comprehensive agreements
in a national study provided for grievance appeal to
parties outside the school system.6

Although grievance arbitration is a relatively new
process in the public school, it was reported to be one of
the major issues contributing to the difficulties encoun-
tered in teacher contract bargaining in the autumn of
1969,7

The process of grievance arbitration is likely to
continue to expand in iichigan public schools, in line
with a national trend already nc*.:ed.8 One writer has pre=-
dicted that teachers located in districts which do not have
arbitration in their grievance procedures will likely press
for that process in the future.?

Since grievance arbitration is a relatively new
process in education, no studies were located which
attempted to describe the current state of arbitration in

Ilichigan education. Therefore, both parties engaged in

6Gg;evance Procedures for Teachers in Negotigtion
Agreemoents, National Education Association, Research Report
1929 - R 8 (Washington, D.C., 1969), p. 13,

70 ers Voice, liichigan Education Association,
Yole 47, No, 1 EEast Lansing, Michigan, September 1, 1969).

Bczievgncc Procedures for Teachers in Negotiation
Arreements, p. 8, table 5.

9Jack Steiber, "Collective Bargaining in the Public

“ector,” Challenres to Collective Bargaining, edited by
Lloyd Ulman (Lnglewood Cliffs, lew Jerseyt Prentice-Hall,

1967), p. 85,




gzrievance arbitration had to rely either upon expert
attorney assistance or draw upon the practices prevailing
in the industrial sector. Lacking empirical information
regarding the history of grievance arbitration in Michigan
schools for the past four years, the parties were not able
to draw the subtle distinctions which might exist between
those industrial practices which might be applicable and
those practices which may not be applicable for the school

situation.lo

Sirgnificance of the Study

The sisnificance of this study is predicated upon
the belief that arbitration of teacher grievances will con-
tinue to expand as the process by which disputes between
teachers and their public employers are resoclved. Arbitra-
tion is new to the field of education and has been resisted
by many school authorities, is controversial in the litera-
ture and a major issue in teacher bargaining disputes.

As pointed out by Bors, "the major purpose of

descriptive research in education is to tell 'what is'."11

1076 meet the demands of collective bargaining in
the public sector may call "for the design of a whole new
apparatus of institutional mechanisms, only part of which
can be copied from the private sector."” George H.

iiildebrand, "The Public Sector,” Frontiers of Cgllecgéve
%ﬂ:&ﬂiﬂiﬂﬁ: edited by John T. Dunlay and Neil W, Chamberland
New Yorks Harper and Row, 1967), p. 154,

1lialter R. Borgz, Educational Research (New York:
David llcifay Company, Inc., 19%35. De 202,
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Descriptive studies serve several functionss in the face

of conflicting claims regarding a new subject it is often

of great value to know the current state of the subject.
Secondly, it is often a preliminary step to be followed by
more¢ riforous control and methods of study. Third, descrip-
tive studies are widely used as the basis for internal
evaluation and educational planning by alert school sys-

tems.12

It has been predicted that collective bargaining
in the public sector will follow existing law governing
private labor-nanasement rela.tions.13 Should this study
indicate such similarities, then cducators will be in a
better position to accept or reject the arbitration process
or perhaps modify its future development to better coincide
with their particular values and beliefs., In any event,
intelligent reaction likely cannot occur without accurate
information,

To highlirht the significance of grievance arbitra-
tion in education, it is reported that, "this means many,
if not most of the areas negotiated into the agreements will
be subject to an appeal beyond the board of education.”lu

When one conciders that the scope of teacher bargaining is

121p34., pp. 202-203.

13steiber, "Colleective Bargaining in the Public
Sector,” p. 76.

lhsonn letzler, "Vhat is Negotiable?" llic n
School Board Journal, Vol. 16, No. (June,1969§, Pe 23,



unprecedented in the history of American labor relations

and covers such diverse arcas as textbook selection,
teaching hours, and pupil-teacher ratios.15 the implications
are potentially enormous,

These areas, coupled with the more conventional ones
in the field of industrial relations, but unconventional in
the field of education, i.e., union security, Jjob posting,
rrievance procedures, and seniority, are all potentially
subjeect to the outcomes of decisions by arbitrators. The
controversy of grievance arbitraticn, the uniqueness of
this process in education, the awesome scope of jurisdiction
encompassed by the process, all point to its potentially
profound impact on liichigan public education, upon school
adninistration, and upon the ilichigan teaching profession,

From this study some specific recommendations for
legislation may be indicated. The views of arbitrators may
sugeect personnel problems not formerly known or recognized,
The identification of school practices which are consistently
upheld or rejected by arbitrators may assist in recognition
of new common law precepts in education. The decisions by
the parties of whether to arbitrate a grievance may be

enhanced by information produced by this study. Later

15yi111iam C. IMiller," Curricular Implications of

segotiations,” Education Leadeprship, Vol. 23, No. 7 (April,
1966), pp. 533-536 and willlam F. Young, “"Curricular Nego-
tiations," Educational Leadership, Vol, 26, No. 4 (Jan.,
1969)n PDo. ;EI-§E30
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researcners studying grievance arbitration in NMichigan
schools, as well as those conducting national studies, will
have a starting place.

For these reasons, it seems that a thorough and
scholarly exploration of this subject is not only Jjustified
but needed by the academic community, the school systems,

and tecacher organizations.

‘‘ethods and Procedures

The research technique utilized in this study was
one of direct content analysis. The content analysis used
for this study is referred to as a form of “documentary-
frequency study" which is used to determiﬁo the frequency
of occurrence of the studied phenomonon.16 That is, the
sourht for information was talken from the contents of the
original school arbitration awards, examined, classified,
tallied, and is presented in Chapter IV of the study.

The ponulation includes all known school arbitration
awards affecting teachers issued between the period of the
cnactment of llichigsan Public Employment Relations Act (here-
inafter referred to as PERA) to the date of March 1, 1970,
It was estimated that the study would include approximately
fifty such awarde,

The docunents under examination were located at the

16€eorpc J. liouly, The £ nce of Educational

gesearch (tiew York: American Book Company, 1963), pp. 282-
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ILast Lansing headquarters of the Michigan Education Associa-
tion (IEA), the lMichigan Ascsociation of School Boards (MASB),
and the Detroit headquarters of the Michigan Federation of
Teachers (IMFT), AFL=-CI0. Permission was granted to visit

and examine the awards and related data available to those
asencies.,

3ccause a major purpose of the study was to attempt
to discover whether a new common law is emerging in school
employece relations, attention was directed to examinirg the
cources of authority cited as bases for arbitra ¢ini-
cions. The most common defenses relied upon by the defending
school districts were classified and reviewed., The issues
nost frequently submitted to arbitration and the outcomes
were reported., From the data a consistent pattern migrt be
discerned recgarding arbitral rulings and rationale.

A secondary purpose of the study was to discover
information about the process of arbitration in education.
These objectives were developed in question form and cate-
gories were constructed to seccure data regarding such diverse
arcac acs time periods, costs, presence of briefs, remedies
provided and other related information.

vlore specific elaboration of the methods and proco-
dures used in the study are found in Chapter III of the

study.

Terminology
Another aspect of the impact of collective bargaining
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on cducation is the necessary assimilation of new terms and
meanings of words.17 Examples of such phrases as "“corrective
discipline,"” "unfair labor practices," "“appropriate unit,"”
"impasse," and others are appearing, often for the first
time, in the vocabulary of educators.

Labor-management relations, similar to other areas
of study, has over the years developed a language specifi-
cally designed to hetter specify the intent of words con-
monly used in personnel practice in the private sector. As
noted by a compiler of industrial terms:

The growth of Job evaluations, time and motion study,
the ranid expansion and development of the collective
barFainines process, decisions by federal and s+=2+e
courts, and by arbitrators have been responsible for
the widespread use of technical expression which is
unfamiliar to the layman and occasionally even to the
Feneral practitioigr who is not a specialist in any
particular field. (Emphasis supplied)

Definitions of many terms encountered in review of
the literature attached to the field of arbitration are
found in specialized legal and labor-management dictionaries
as well as greneral dictionaries. <Since collective bargaining
has expanded into education, it appears logical to assume

some of these terms and definitions will be borrowed intact

from other fields while new and unique terms may be develoved

17paul Prasow and Edward Peters, “Semantics of Con-
tract Language," Chapter 5, Arbitration & Collective Barcain-
in~ (llew York: ILic~Craw~Hill Book Company, 1970), ppe. 60=77.

1Bi{arold 2. Roberts, Roberts' Dictionarvy of Indus-

Ewigl Rglations, Bureau of National Affairs (Washington,
Fo s

C., April, 1967), foreword.
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for the special nuances and subtle meanings peculiar to
education.,

A case in point might be the term "manager," which
is most similar perhaps to the term "administrator" used in
education. These terms are also often used synonymously
with that of "supervisor." To further compound the problen,
it should be noted that a Michigan Employment Relations
c:ommission19 ruling makes a further distinction, under col-
lective bargaining for public employees, by distinguishing
between "executives" and other supervisory and administrative
porsonnol.20 ~uffice to state that definitions of such terms
as "mardatory subjects of bargaining,” "“appropriate bar-
faining unit" and other difficult concepts inherent in the
collective bargaining process are beyond the purposes of
this study and could well be the subject of separate
research. Therefore, the reader must be alert to the evolve
ing lanpguage as it applies to collective bargaining in
education, bearing in mind that cach person encountered in
the field--attorney, teacher, or arbitrator--may use subtle
distinctions for his choice of an apparently common word,

Several examples of such overlap follows

Arbitration (legal)--"is an arrangement for taking and

. 19Formerly referred to as the Hichigan Labor Media-
tlon.Bgard, the title was changed in accordance with the
provisions of Act 181 of the Michigan Public Acts of 1969,

) 2OMichigan Labor liediation Board, Case No. R 67
D125 (City of Detroit).
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abiding by the judgment of sclected persons in some disputed
manner, instead of carrying it to established tribunal of
justice and is intended to avoid the formality, the delay,
and e¢xpense and vexation of ordering 1itigation.“21
Arbitration (lezal)--"The submission for determination of
disputed manner provided by law or agreoment."22

Arbitration (labor-management)--"A procedure whereby parties
unable to agree on a solution to a problem indicate their
willingness to be bound by the decision of a third party."23
Arbitration (zeneral)--"The hearing and determination of a
case between parties in controversy by a person or persons
chosen by the parties ., . w2l

The first definition provides the rationale for

arbitration, the second is so brief as to be unhelpful, the
third definition is precise, while the fourth definition
does not connote the sweeping authority normally attached

to the term arbitration.,

2lpoyvier's Law Dictiona » edited by Francis Rawle,
Yol. 1 (Xansas City, .issouris Vernon Law Book Company,
1914), pp. 225-226,

22B1ack's Law Dictionary, edited by Henry Campbell

Black (St. Paul, l.innesotat wWest Publishing Company, 1951),
p. 135,

23Roberts, Roberts' Dictionary of Industrial Rela-
tions, p. 27.

- 24WQbster's tew Internationgl Dictionary of the
Enplish Ianguage, Second Edition unabridged (Springfield,
H

. Lan
ilass., Ge & Co. lerrian Company, 1937), p. 138.
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Another case in point regarding the confusion sur-

rounding the use of terms is evidenced by the definition of

"union" in the Dictionary of Industrigl Relatjons.

Union--se¢e labor union

Labor Union--In its widest and broadest use a labor
union--is a continuous association of wage earners for
the purpose of maintaining or improving the condition

of their working lives, In current parlance this would
include the responsibility of acting as the collective
barFaining azent for its members and negotiating the
wares, hours, and terms and conditions of employment

for them. Unions constitute groups with a common 25
interest and are established to further that interest.

In education, the term "union" usually refers to
those groups of employees and their organizations who are
affiliated with the AFL-CIO., The majority of American and
i.lchigan teachers and their organizations, however, are
affiliated with the lational Education Association and
i“ichiran Education Association and are referred to as
"Association."

It is for these reasons, therefore, that it is
necessary to define the terms encountered in the study as
perceived by the writer:

Arbitration-~-that process of settling grievances arising
under the terms of a master agrecement between a teacher
organization and a board of education which provides for a
binding decision by a third party.

Arbitrator--a person designated by the contracting parties

. ZSRoberts, Joberts® Djctionary of Industrial Relg-
tions, p. 214,
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to issue a decision binding on both parties regarding the
final disposition of an alleged grievance.

Barraining--used interchangeably with Negotiating to denote
the action required of school districts to arrive at a
written agrecnent with a teacher organization.

Common_ law--an unwritten body of opinion based on customn,

usage and agreement over a period of time which is used as
reference for decisions regardings current disputes.,
Company=--would be comparable to School District.
rfact-Finding--used interchangeably with Advisory Arbitrgtion
ac a process by which a person upon testimony of both dis-
puting parties, issueg nor.-binding recommendations for
cettlement of a grievance or negotiations dispute.

Grievance--an allered violation of a master agreement or

master contract existin~ between a particular teacher organi-
zation and the employins school district.

Zrievance Procedure--the written procedure contained within

a master agrecment which spocifies how one or both of the
parties may appeal alleged violations.

canager-~used interchangeably with Administrater and Supep-
visor to denote school employees with designated authority
to direect the actions of others.

wediation--the process by which a state-appointed person
chall attempt to assist the contracting parties to reach
arreement but acting only in an advisory capacity.

Other terms which are believed to be new or which
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have significantly different meanings will be clarified as

they are encountered in the body of the study.

Overview of the Study
The study is introduced by ctatements to the effect

that the current events of assimilating collective bargaining
into public education are belieoved to be of historical sig-
nificance.

Chapter I contains the purpose of the study, which
is to gather and present information rcgarding the results
of four years of lichigan school experience in grievance
arbitration. A major objective of the study is to deter-
mine whether a new comrnion law in education is emerging from
the body of arbitration experienced in the school zcntor.

A second objective of the study is to gather additionzl
information concerning the arbitration process, including
cuch arcas as time regquirements, formality of proceedings,
and other related information. The research technique to
be used is that of direct content aralysis and is ~pplied to
the total population of arbitration awards from July, 1965,
to llarch 1, 1970. Definitions of terms are developed, with
gsome discussion of the difficulty of studying this area,
cince it is affected by overlapping fields of study
involving the leral, management-labor and educati.: nro-
escions,
Chapter II is devoted to a review of the titerature.

This chapter is divided into four areas., The first area
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deals with the sfeneral process of arbitration and rationale
for its existence in employece-employer relations. The
second deals with some of the problems which are encountered
when utilizing this process. The third area discusses some
other implications of the arbitration process upon manage-
ment and concepts of doctrine accepted in the field., The
fourth area treats the lezal implications of arbitration

and includes U.D. Jupreme Court decisions and the legal
history of school arbitration in ilichigan. Three school
district appeals of arbitration awards are reported.

In Chapter III the methods and procedures which are
used in the study are explained in detail. Eleven ques-
tions are posed to assist in the collection of information
to be determined in the study. The method of analysis con-
cists primarily of clacsification. Various classifications
are created and presented as aprplied to each area of
interest. T[Frequencies, totals and median computations are
to be applied.

Chapter IV presentc the data which have been
extracted from the arbitration awards. Following the pre-
sentation of data, additional observations are prosented
which emerge during the treatment of the data. A discus-
sion of the findings is included,

Chapter 7 ic devoted to a summary of the findings.
Conclusions are drawn in relation to cach of the stated

objectives of the study. Finally, recommendations areo
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nmade, bascd on the findings, for the current parties to
rrievance arbitration in Michigsan schools, as well as to
future scholars in this arca. Suggestions for additional
research arc offered.

The next chapter will present a review of the

literaturc.,



CHAPTER II
REVIEYW OF THE LITERATURE

This chapter includes a review of the literature
dealing with the arbitraticn process and further clarifica-
tions of terms encountered in the field. The dynamics of
rrievance arbitration are noted and the impact on manage-
ment where prievance arbitration exists is reported.

.earch of the literature has included examination of
naterials on the general subject of arbitration, personnel
manasenent, and collective negotiations. Sources include
texts on arbitration and articles in legal, labor and
education publications. The review of the literature, while
by no nmeans exhaustive, is representative of the general
nature of the grievance arbitration process.

A scarch of the literature reveals the subject of
Frievance arbitration is one which has received considerable
comment and has been written on widely. Iuch of the litera-
ture on the subjeet has, understandably, been found in
reference to the private and industrial setting and only
more recently in the field of public employment or more
specifically in the school setting.

The reoview is divided into four portions. The first

portion deals with the arbitration process generally. The
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second reviews some of the problems and issues in arbitra-
tion. The third section explores somec of the implications
of arbitration for both parties. The final portion of this
chapter treats the subject of grievance arbitration from
the lersal point of view and includes a brief les,al history
of school arbitration in lichiran, as well as identifying
three school arbitration awards which were appealed to the
‘ichiran courts.
Finally, it should be noted that R. W. Fleming, an

authority in the field of arbitration, states:

firievance is a more conmplex and sophisticated process

than is ~encrally recornized, and there are a great

mary thinss about it which we need to study if our
understandinr- is to be commnlete.

The Arbitration Process

The broad field of arbitration is considered to be
divided into two areass 1) labor arbitration concerned
with disputes between employces and employers, and 2) come
mercial arbitration which is concerned with disputes
involvings commercial transactions. Businossmen, to save
time and expense, bypass the courts and adjudicate disputes
through arbitrators. Commercial arbitrators generally do
not receive compensation, but the same informal pattern is
followed as in arbitration of labor disputes. While labor

arbitrators generally write detailed opinions, commercial

1z, We Fleming, The Labor Arbitration Process
(Urggga. Illinois: University of Illinois Press, 1965),
Do .
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arbitrators usually render awards without opinions. It is
estimated that the American Arbitration Association (AAA)
case load brealis down into roushly 25 percent commercial
arbitration cases and 75 percent labor arbitration cases.2
There are broadly two categories of labor disputes
which are recelved by the arbitration process and are
referred to resnmectively as "contract arbitration” and
"~wievance arbitration.”" A distinetion is drawvn thusly:
The most scisnificant distinction between con-
tract arvitration and ~rievance arbitration is that
the latter (alternately referred to as quasi-judicial
arbitration or arbitration of richts) limits the ardbi-
trator to interpretation and application of an existing
arrecenient between the narties, whereas, the former
(alternately referred to as quasi-ler~islative arbitra-
tration, arbitration of interest or terminal arbitra-
tion)calls unon the arbitrator to erecate the contract
terns that are to govern the_prarties® relationship for
the ensuins contract period.3
““hile the term "arbitration™ has been defined in
Chanter I, the term ic uzed in conjunction with several
modifyin~ adjectives, and a clarification may be helpful to
the reader. The terms "compulsory arbitration" and “advi-
cory arbitration" are encountered frequontly. "Compulsory
arbitration"” is a "legal requirement that a labor dispute

be rubmitted to a decision which is b:'mdin{?:.“LF At the time

2I-.‘Laurice e Trotta, Labor Arbitration (lew Yorlk:
.inmons-3oardnan Publishins Corporation, 1961), pP. 35.

3:'aleclm Z. Wheeler, "Judicial IEnforcement of Con-
tract Arbitration Arrecenents," Ztanford Law Review, Vol. 21,
.0e 3 (February, 1969), p. 673,

4"Glossary cof Terms," The Pros and Cons of Compul-
cory Arbitration (Debate Ilanual nublished by the 3rotherhood
of Nailroad Trainmen, Cleveland, Ohio, 1965), pe. 170,
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of thic study, necither teachers nor school districts in
Jichiran were lerally required to submit their disputes to
arbitration, but the publice's tolerance of repeated inter-
runtions of escsential public service was perhaps becoming
rufficiently low as to male compulsory arbitration a future
possibility.5 “rne term “corpulsory arbitration" generally
refers to the maizing of a contract and not the interpreta-
tion of an exicsting arreencent and therefore is not a sub-
ject of consideration for this study.

The tern "advisory arbitration" refers to an ardbi-
trator®s recommendations which are only advisory to the
nartiec., ‘cither party has acreed to, nor is obligated to
accept the arbitrator's decision. An arbitrator, in com-
nenting on the effect of advisory ~rievance arbvitration in
a cnchool dispute in another state, termed this process an
Yexercice in futility.” e conmented:

What about "Advicory Arbitration"? VWVhat does it
do? The more xindly dispoced among uc may say that it
ic a ctep in the rirht dircction and that it can pin-
point issucs to be resolved at sore future date., The
undersi—ned, nowever, is persuaded that its inherent
shortcomin~e far outweish any bonefits inuring to par-
ties who would indulge in the proceeding. Why? The
cubmitted icgues, as in the instant case where the parae
ties have indicated no intent whatsoover to either
accept or reject the oninion of the arbitrator, are

not scettled. Furthernore, the grievants involved,
having had their day in court, are nonetheless denied

5For an interestins and balanced discussion of this

tonic read Robert 7., Howlett, Arbitration in the Public

~ector, (Reprint from proceedings of the Southwestern Leogal
Foundation 15th Annual Institute on Labor Law, New York:
Katthew Bender & Company, Inc., 1969).
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rclief, I[‘either party--winner or loser--is able to
"breath easier," so to speak, because nothing has
becen determined,

lothin~ has been accomplished other than to deepen
frustrations and do violence to the collective bar-
faining relationship. So-called "“Advisory Arbitration®
iz, in the orinion of the undersigned, an exercise in
futility. It has the potential to become, in and of
itself, a part of the problem that f%nal and binding
arbitration is desirned to mitisate,

The grievance arbitration process is common and

=

ar in private and industrial labor-management practices,

s}

onu
It ic estimated that 93 npercent of all U.S. collective bar-
raining arsreements contain fFrievance clauses, that an esti-
mated 30,000 labor arbitrations took place in 1968, and that
the total grows each year.? It is described as "one of the
most effective syctems yet developed in the U.S. for sta-
bilizin~ labor relations."8
Arbitration of grievancers has accompanied the intro-
duction of formal collective barsaining in the public and
cchool area., It ic commonly recognized thats
Every rood collective bargaining arsreement has its
rrievance procedurc. And in the 90-o0dd percent of the

contracts in the United States today, there are about
100,000 of them altorether, there is a provision as

OBoard of Education, Joint City School District No

1, ity of Tuperior, Wisconsin and Superior Federation of
Teachers, Coptember 4, 1969, Reprinted in liegotiation
‘.'r o

~esearch Di~est, National Iducation Asoociation, e 3y
Mo. 5, January, 1970, D. 9)
7

_ "Tains the Crief Out of Gricvance," Business
lecek, llo. 2062, (Iarch 8, 1969), p. 78.

81bid,
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the last step in the grievance procedure, or the step
after the last step in the ~frievance procedure, for
the use of arbitration,

The grievance arbitration appeal process for alleged
violations by the employer of employee rights involves:

v » » sSystematic union-management deliberation of a
conplaint at successively nlgher levels., At any of
these levels the problem nay be settled, and if not,
the comlaint may be submitted to an imparfaal outside
party whose decicsion is final and binding.,

The grievance process is said to be entwined in the
day-to-day relationships between employees and their super-
visors and at the very heart of that continuous relation-
ship.11 Cbservine that it is only human to disagree, Clark
ctates that "wise manarement provides the machinery, whatever
it may be, for frank, full and fair consideration and adjust
ncr.t of all differences, whenever they arise.“12 This fact
is recornized by modern manacement and in discussion of this
problem in refard to non-unionized employees, Walter Ronner
of Revlon, Inc, advocates that companies provide a board of

neutrals as the final step of company-instituted grievance

9J. ite 3raden, “Recurring Problems in Grievance
Arbitration," edlted by Davis, CJershenson, ct a% epa
and Presentin~ irievances, Institute of Industrial Relatlons,
Berkeleys CUniversity of California, 1956), pp. 28-29,

10,

Wendell French, The Personnel .l cment ocess
(30ostons 'ourhton !1ifflin Co., 19 v De 375,
11, .
Ibid.
12

Neil Clark, Common 3Iense in Labor lianasement (lew
York: Harper and Brothers Publishers, 1919 De .
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proccdures.13 It is stated: "The right to present and have

prievances redressed is fundamental in our society. It

catisfies a vital need."lu

The final step of appeal to an cutside arbitrator
is stated to have advantages for both teachers and super-
visors.

Its primary value to the organization (teachers') is
that the ormanization can so beyond the board of educa-
tion for an application and interpretation of a col-
lective agreement without recourse to strikes, sanctions,
or other extreme actions. By the same token, the admin-
istration is usually guaranteed uninterrupted service
the duration of the agreement., Furthermore, the super-
intendent and his staff may get a much better view of
staff relations at the schoocl level through this pro-
cess, ‘Without grievance arbitration, the teachers may
be reluctant to voice their dissatisfactions, especially
since the administrators who are the cause of the
grievance may igso be the last court of appeal for
correcting it.

Another recason advanced for the widespread use of
arbitration in employec¢ relations is that:

The principal characteristic of collective bargaining
afgreements is their incompleteness, resulting in part
from the failure of the parties to foresee or provide
for many future problems, and in part from their ina-
bility to reach real agreement on certain issues which
they do foresee. Conscquently, this necessitates and

L3yalter v. Ronner, "Handling Grievances of Non-
Union Employces," Personnel, Yol. 32, No. 2 (lMarch, April,

14ravid L. Cole, The Quest for Industrial Peace
(iew Yorks IMeGraw-Yill Book Company, Inc., 1963), pe. 77
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lesitimizes the use of arbitration as a necesigry and
creative function in completing an agreement,

The human sirnmificance of the grievance process is
further cnlargsed by the observation that crievances are the
cxpression of deep-cecated feelings and that many stem from
perceived or injured fcclings.l? Still another observation,
followinys analysis of grievance procedures in school dis-
tricts, led the writer to concludes "The catharsis provided
by the process ac well as the stark existence of the proce-
dure itself, tend to reduce the conflict within the systeom,

thus reculting in an improvement of the educational environe

Under the arbitration process, the teachers' organi-
zationz, if dissaticfied with school district resolution
of a ~rievance, usually submit a “demand" for arbitration
to the adminictering agency nanmed in the collective bar-
~“ainings contract, or, where onc is not mentioned, notify
the cchool district of their desire to submit the issue to
arbitration as provided in the collective agreement, In

noct school grievance arbitration clauses, the administering

1601yd0 We. Surmers, "Collective A~recements and the
Law of Contracts," The Yale Law Journal, “ol. 78, lo. &4
(:-"-a.rCh, 1969), Do 5510

170010. The Quest for Industrial Pcace, pPe 77.

18Howard Je. Janrich II, "An Analysis and Develop-
rment of Cricevance Procedures for Use in the Public Schools,®
(unpublished Doctoral Dissertation, University of Minncsota,
sboctract, quotation found in Dicsertation Abstracts Inter-
national, December 30, 1969, Vol. 30, No. 6, 2292-A.)
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a~ency named has been a commercial agzoncy, the American
Arbitration Association,l?

This agency operates twenty-two regional offices
throughout the United 3States and provides for specific pro-
cedures which are then followed by the parties upon receipt
by that arency of the "demand" for arbitration.zo Briefly,
the rules include: a written request for arbitration and
notice to the other party, an answer required of tr~
defending party, selection of an arbitrator, fixing the time
and place of the hearing, the arbitration hearing, and the
nrocedure by which the written award is sent to the parties.21
The costs for administration of the procedure are 333.00 to
cach party plus additional fees for postponcment, overtime,
additional hearings or use of AAA conference rooms,

In addition to the AAA, the United States Federal
I'edintion and Conciliation Service (FiiCS) offers service as
a clearing house for appointing arbitrators upon request but

does not continue supervision beyond the appointmont of an

1966 noercent of Michigan's school districts having
binding arbitration clauses reported AAA as the administering
arency in the school year 196? 68. round at Zrievance Pro-
cedures for lcachc“ﬂ ; ti cenents. Research
Deport 1959 - RE, ational Educatlon Asoociation, (Washing-
ton, D.C., 1969). pe 14,

20716 Dotroit re~ional office of AAA is located at
“oorm 1035, Penobscot 2uildins, Detroit, !lichigan, 48226,

21Labor Arbitration 2ules, American Arbitration
‘ﬁﬂOClatlon. 140 West Sist §treet, ew York (as amended and
in effect February 1, 1965).
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arbitrator. This coordinating service is of no cost to the
parties, who pay the arbitrator his fee directly. This
cervice is available to llichigsan school districts at two
locationg=-=a regional office at Chicazo for Michigan's Upper
Peninsula arca and a Cleveland area office for service to
narties located in the lower peninsula of liichigan,

The liichinsan Employment Relations Commission also
maintains a list of arbitrators and will, upon request,
arranse arbitration services for the requesting parties in
a fashion sinilar to that of the Federal liediation and Con-
ciliation Zervice.,

turing the first several years of collective bar-
raining in lichisan school distriets, there was confusion
reardineg the role of the llichisan Employment Relations
Commiccion in gricevance recolution. This was due to language
in Act 176 relating to services of that arency for arbitra-
tion of ~rievance disputes arising in the private soctor22
and Cection 7 of Act 336 referring to that asoncy's rospon-
cibility to mediate {:rievances.23 Under the provislons of
PERA, fact-finding procedures may be invoked when all

cfforts at collective barrFaining and mediation have been

224,23,9D (17.454(10.3)) "Any dispute, other than a
rearesentation guestion, may lawfully be submitted to
zgluntnry arbitration in the manner provided in this soc=-

lon &« & & "

231?.455(?) Section 7. “Upon the request of the
collective bargaining representative o+ « o it shall be the
duty of the labor mediation board to forthwith mediate the
frievance + . o "
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cxhausted., However, on llarch 21, 1969, the Comr.i:cion
cctablished a rnew policy regarding the use of grievance
fact=-finding. 3Because of its explanatory nature, it is
renroduced hereos

STATE OF [ZICHIGAN
LASOR MEDIATION BOARD
Ifarch 21, 1969

Fact TFindins of Cricvances - 3oard Policy Statement

“ecetion 25 of the Labor lediation Act, Act. llo.
176 of the Public Aéts of 1939, as amended, provides
that as a condition to ingtituting fact finding it
mact “becone apparent to the Board that matters in
disa~recenent between the parties misht be more rcadily
settled if the facts involved in the disagrecment were
determined and publicly lnown." 3Based upon its experi-
ence of the lact 4 yearcz, the 3oard finds that in most
caces involving fact findin~ of contractual -~rievances,
the icsues are narrowly confined to one or scveral
employees and arise out of the application or inter-
nretation of a collective bargaining asrcement. Such
cases, which pgenerally are of primary interest only to
the arrrieved emnloyee and the employer, are not of
cuch fseneral public interest as to justify the expen-
diture of nublic funds; nor will publicizing the
factc and recommendations nore readily settle the
d ispu'tc N

Therefore, fact finding applications involving
~rievoances arising out of the application and/or
interpretation of collective barfaining agreements
(ordinances or resolutions incorporating any agree-
nments reached) will no longer be processed by the
Zoard unless, in the 3Board‘'s Jjudgment, publicizing
the findings of facts and recommendations will more
readily settle the dispute. The burden of provins
cormliance with the statutory condition will be on the
applicant and faet finding of grievances will be
authorized only in the rare and unusual case inveolving
the public interest.

In addition to thesce major sources of arbitrators,
a few cchool districts have provided for arbitration of

“rievances by a locally seclected panel of townspecople;
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nowever, these provisions are not common and not of suffi-
cient significance to attempt to identify except as they
arc incorporated in the data presented inChapter IV,
Arbitrators are selected in several fashions. In
the large industries it is most common for the parties to
celect a permanent arbitrator or umpire for a specified
neriod of time who can provide continuity to the contract
interpretation process. Illowever, in most other grievance
disputes an arbitrator is selected anew cach time the need
for arbitration arises, Thus the temporary or ad hoc arbi-
trator is scldom the same person. In an early study of
labor relations in the public utility field, Chamberlain
obscrved:
Viith respect to the settlement of srievances arising
under the contract, arbitration as a final step is
almost universally accepted. Except for a few depar--
tures from the rule, however, the arbitrator is
appointed at the time the issue is raised, or, while
desirnated in advance on an ad hoc basis, A permancnt
readily available court of last resort is still not,g
widely established institution in public utilities.
.chool rrievance arbitration in lichigan has consisted to
date of ad hgec arbitration, but in New York City the school
district and union asreed in 1962 to a permanent arbitration

panel to pvrovide more stability to the process.zs

2“':x'ei.l Chamberlain, The Union Challenge to llanare-
nent Control (illew York: Harper and 3Brothers Publishers,
19L8Y, p. 329.

25Reported by Charles Rhemus at the National Aca-
demy of Arbitrators Annual leeting as reported in the

Covernment Employees Relations Report, Bureau of National
Affairs, Ine., Jashington, D.C., No. 187, March 13, 1967.



31

In brief summary, the literature indicates there are
several forms of arbitration. It indicates that grievance
arbitration is a widespread and commonly accepted brand of
justice in private employer-employee relations. Arbitration
serves an important stabilizing function in collective bar-
gaining contracts and is considered the alternative to possi-
ble strike action in contract interpretation disputes. Arbi-
trators are selected in several ways; one of the most common
is through the American Arbitration Association. The most
experienced and largest school system in the nation has
moved from temporary or ad hoc arbitration to a permanent

arbitration panel.

Some Problems Encountered in Grievance Arbitration

Arbitration, despite its long history26 and common
acceptance in private employee relations, has problems which
are discussed in the literature. Despite saveral of the
problems discussed in this section, it should be noted that
no viable alternative substitute for arbitration has yet
been found for resolving contract disputes and employee
Frievances which protects the rights of the two disputing

parties and yet retains its voluntary aspects,

26Read Chapter One, “"Historical Backeround and Per-
spective," Maurice S, Trotta, Labor Arbitration (New York:
Simmons-Boardman Publishing Corporation, 1961), and “The
Collective Bargaining Agrecment," Paul Prasow and Edward

Peters, Arbitration and Collective Barsaining (New York:
Me-Graw Hill Book Company, 1970), pp. 1-16.
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Length of Time Regujred for Arbitration.--Cne of the major

advantages cited in favor of arbitration is that it is

swifter than resolution of alleged breach of contract dis-
putes through the courts. The 1968 Annual Report of the U.S,

27 indicates the total

llediation and Conciliation Service
time between the original request for arbitration and the
receipt of the award was 1l41.3 days in 1966, 1l47.4 days in
1967 and 157.46 days in 1968. When days are added for the
total period between the original filing for the grievance
and the regquest for arbitration, the total time between the
actual filins of an alleged contract violation and date of
award reculted in a grand total of 221.7 days in 1966,
227,7 days in 1967, and 235.42 days in 1968. The same
report also indicated the average hearing time remained at
one day but that arbitrators charged a fee based on three
days, which included study time and travel time.
Davey reports that few arbitrators are actually

able to honor demands for an award and opinion 30 days after
completing an arbitration hearing and he states that three
to four months is more common and in some instances nearly

28

a year. No information was located regarding the length

of time elapsed in school arbitration awards but it would

“7Federa) lediation and Conciliation Service - 21st
Annual Report, Superintendent of Documents, Washington, D.C.

. 28Harold W. Davey, "Restructuring GCrievance Arbi-
tration Procedures," Jowa Law Review, Vol. 54, No. 4,
(February 1969), pp. 560-588.
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seem reasonable that similar time laz difficulties might
be experienced in the school sector.

Re. W, Fleming reported observing a serious time lag
problem developing in the field of arbitration and a
Feneral belief that undue formalities are taking over the
process, He states that the arbitration process, "once
known for its speedy resolution of disputed matters, now
moves at a ponderous pace."29 To compound this problem, it
is reported that arbitration cases are increasing not only
in number, but in importance and complexity as well.30
Additionally, the group of arbitrators preferred by the
parties is quite small in relation to the large number of

arbitration cases annually processed.31

Difficulty of Zecuring Information.--Despite the widespread

use of grievance arbitration, the process is still con-

cidered a private onec and the award the property of the two
disputinfs parties. "Arbitration . . . is a single inci-
dent in a continuing relationship--a private service paid
for by its users.”32

It is estimated that only approximately four percent

29Fleming, The Labor Arbitration Procegss. p. 57.

30“Taking the Grief Out of Grievance," Buginess
¥eek, p. 78.

3lprotta, Labor Arbitration, p. 69.

32“Taking the Grief Cut of Grievance," Business
r"lgek' p [ ] 82 [ ]
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of the total number of grievance arbitration awards are
published.33 Cne reason stated for this condition iss "It
appears obvious, that the publication of written arbitra-
tion awards by national services is primarily for the bene-
fit of other arbitrators and other contracting parties who
soek to understand common problems in labor relations.“34
Addéitionally, the writer indicated a belief that the
awards are published by arbitrators as a means of adver-
tising.35

Arbitration awards have been published for a num-
ber of years by the Burecau of National Affairs and the

36 but the collection, as noted

Commerce Clearing -ouse
carlier, is incomplete. In recognition of the importance

of knowledge of school grievance arbitration, a new publi-
cation service was instituted on March 1, 1970 by the AAA.

Titled Arbitration in the Schools, it carries a summary of

both arbitration awards and fact-finding recommendations.j?

338rucc C. Hafen, "“lLabor Arbitration--The Values and
the Risks of the Rule of Law," Utah law Review, Vol. 1967,
o, 2 (liay, 1967 , p. 231,

34

Ibid.
35195 .
36Lgbor Arbitration Repeorts, The Bureau of National
Affairs, Inec., #ashington, D.C., Volumes to 52,and lLab
ChIcago.

Arbitration Awards, Commerce Clearing House, Inc.,
Illinois throurh 1969,

37A bitration in the -chools, American Arbitration
Association, 140 West 51st Street, New York, IN.Y., 10020
(published monthly).
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T"he cost is 360.00 per year and a subscriber may receive a
complete text of the award he is particularly interested in
by payment of 30 cents per page. This venture is jointly
sponsored by the National =zducation Association, American
Federation of Teachers (AFL-CIO), and the National School
Boards Association. Whether the reports will be confined
only to awards rendered through the AAA is unclear but if
true, this is another incomplete service.

At the time of this study, attempts to study con-
csistency of approach by arbitrators, recurrent problems in
contract interpretation, and to establish predictability
in the outcome of school arbitration is, of course, seri-
ously hampered by the difficulties in locating such awards

fcir study,

~ostc of Arbitration.--There is concern expressed at the

mountins costs of grievance arbitration.38 This concern is
most frequently expressed by employee organizations, which
feel at an economic disadvantage in pursuing grievances

39

through the arbitration appeal level. The cost factor

is, however, seen as a means of discouraging the prosecution

38Davey, "Restructuring Grievance Arbitration Pro-
cedures,” p. 560,

39"Takin9 the Grief Cut of Srievance," Busjiness
week. Da 82 .
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of weak grievances.“o

A review by Fleming itemizes these costs as:i arbi-
trator fees, counsel for the parties, court reporter costs
where a transcript is requested, the parties® representa-
tives' time for preparation, hearing room rent where
required, service agency feces (AAA), and back pay costs
where awards include same.ul

Flenming conducted a study of arbitrator fees in 100
selected cases of discharge and found a per diem cost of
3129,00 in 21.962.1"'2 The average total arbitrator fee for
all cases studied in that same period was 3375.00. A more
recent study of total arbitrator fees by the U,.S. lLiediation
and Zonciliation Service revealed the following average
cecstsr 3471.76 in 1966, 3526.05 in 1967 and $513.12 in
1968,%2

is for both parties to share the arbitrator's fee,

It should be noted that the most common practice

Flemins pursued the subject of attorneys' fees and
found from 175 returns out of 400 mailed questionnaires that

the labor union attorneys® average fee was 3315 for an

uoBcnjamin Js. Wolf, “GCGrievance Procedurcs for School

Employeces," Employer-Employee Reiations in the Public

tchools, edited by Robert E. Doherty, New York State, School
of Industrial and Labor Relations (Ithaca, lNew York:
Cornell University, 1967), p. 133,

4lFleming. The Labor Arbitration Process, p. 1l6.

421vid., pp. 38-39.

431vid., p. 50.
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arbitration case while 3700 was the average fee for an arbi-
t%ation case handled by management attorneys.uu The fees
also varied according to the size of city. This was the
only study located regarding attorney costs. The National
Zducation Assoclation reported an estimate that legal fees
avoraged two and one-half times the arbitrator's fee.“’5
That report also contained information that the total
expense for a Warren, Michigan, school arbitration award
cost over 33,500, of which 80 percent was for legal ser-
vices and 20 percent for the arbitrator's fee and the arbi-
tration filing fee.46 It is not indicated whether this
firFure included attorney costs to the school district.

In Fleming's study in 1962, he added the three
factors of arbitrator's fees, attorney fees and costs for
court recorders and arrived at a cost figure of $640 for
the union and 31,025 for the company for each arbitration
case 47

Apparently the cost problem is not new, because

the AAA issued a pamphlet in 1959 which included a series

of tips on how to reduce arbitration costs. Tips included

qubido’ P 14-6.

“5?ricvancc Procedures for Teachers in Negotiation
Arrcements, Research Report 1969 R-8, National Educat?on
Association, Washington, D.C., 1969, p. 15.

46Ibid.

u7Fleming. The ILabor Arbitration Process, p. 50.
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in that pamphlet for reducing arbitration costs were:s

~-move for swift resolution of grievances to reduce
possible back-pay liabilities

-=re¢t a schedule of the arbitrator's fees in advance
~-=secure stipulation of as many facts as possible

-=don't order transcripts of the hearing unless
actually needed

~=consider dispensing with a written opinion
--don't cite indiscriminate precedents

~-avoid questions of arbitrability

-=-don't ask for postponoments
-=-chooso the arbitrator carefullyua
The fact that arbitration of grievances has become
a full-time occupation for some individuals, that arbi-
tration has resulted in the creation of a large commercial

arency, and that publishing companies find it profitable

to report arbitration information would indicate that arbi-

tration costs are not insignificant.

It is not unrcasonable to assume that a small union

or small school district could be easily discouraged from
protecting its contract rights if costs are considered,
In recognition of this problem, both Michigan teacher
organizations report policies for helping their locals
defray arbitration costs. The IEA has a policy of reim-

bursing its local associations for arbitration costs by

“89 Ways to Cut Arbitration Costs, American Arbi-
tration Association, 140 West Slst Street, New York,

August, 1959,
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providing for reimbursement of 35 percent of all local arbi-
tration costs up to a maximum of $250.u9 The President of
the llichisan Federation of Teachers reported that organiza-
tion provided frece attorney services to its locals but that
the local unit nust pay the arbitrator®s fee and any admin-

iztrative expenses incurred.

Formality of the Process.--It has been stated that arbi-
trators arec becoming excessively formal.so It is alleged
that the merits of the dispute often get lost in arguments
over whether a dispute ic subject to arbitration in the
first instance as well as, "“the form of the grievance,
technical rules as to admissibility of evidence, the use
of pnrecedence, and reliance upon briefs, transcripts and
other proceedings.“5l
It is true that grievances which are processed to
arbitration are subject to procedural limits set forth
within the local agreement. Challences by the employer
as to time limits, for example, might be criticized as
technical, This same criticism, however, might be

leveled at any written rule, policy or regulation. It is

also probable that the strict procedures for arbitration

L L9 N, Re t, Office of Professional Negotiation,
#silchipan Education Association, East Lansing, Michigan,
Report No. 2=-69, larch 3, 1969,

50r1eming, The Labor Arbitration Process, pe 57.
51 1bid,
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under the auspices of AAA might be viewed as unduly formal

but are doubtless the results of many years of experionce

and designed to provide protection to both parties. An

example of this formality can be noted in AAA's Rule 26

of a series of L6 rules governing arbitration procecdings:
Order of proceeding--A hearing shall be opened by the
filins of the oath of the Arbitrator where required,
and by the recording of the place, time, and date of
the Demand and answer, if any, or the Submission.
Exhibits when offered by either party, may be received
in evidence by the Arbitrator. The names and addresses
of 21l witnesses and exhibits in order received shall
be made a part of the record,
The Arbitrator may, in his discretion, vary the normal
procedures under which the initiating party first pre-
sents his c¢laim, but in any case shall afford full and

equal opportunitg to all parties for presentation of
relevant proofs, 2

"Wwhen the parties use lawyers to present their
cases, insist upon formal procedures at the hearing and
require stenograrnhic records, the arbitrator is forced to
become more 1egalistic."53 "The term legalistic approach
is used to imply strict conformance to rules and procedures
ernphasizins: the need by the company to build up a case so

the penalty will stand if challenged, maintaining records

52Volunta;x Labor Arbitration Rules, American
Arbitration Association, 140 West 51st Street, New York (as

amended and in effect February 1, 1965).

. 53Dallas L. Jones, Arbitration and Industrigl Dis
cipline, Report 14, Bureau of Industrial Relations (Ann

Arbor: The University of lMichigan, 1961), p. 169,
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and accompanying emphasis on the rules."Su

In a study of 300 arbitration cases regarding the
frequency of the use of attorneys by the parties, the
following figures were reported:

Percentage of cases in which counsel were present

for one, both, or neither party:

Neither Union only Company only Both
1948 50.0 75 25.0 17.5
1956 35.7 S.4 26,8 32.1
1965 21.1 7.9 35.5 35.5 93

The firures clearly indicate the increasing use of
attorneys in arbitration proceedings in the cases within the
study, particularly by companies.

The study goes forward and examines the qualifica-
tions of arbitrators and finds that the percentage of arbi-
trators with legal training had increased from 53 percent to
66.3 percent over the same period.56 This supports another
writcr;s estimate that approximately two-thirds of the arbi-
trators who are members of the National Academy of Arbitra-

tors are attorneys or have had legal training.57

54Inid., p. 233.

55Hafon. "A Study of Labor Arbitration--The Values
and the Risks of the Rules of Law," p. 234,

501bid., p. 233.

57Robert Coulson, "Labor Arbitrations The Inseccure

Profession," Labor lLaw Journal, Vol. 18, No. 6, pp. 330-=343,
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Finally, the study reports that arbitrators who
were attorneys relied more heavily on precedence than did
arbitrators without legal training.58 It was also reported
that non-attorney arbitrators had increased their reliance

59 The author con-=

unon precedence over the period studied.
cluded that this phenomenon was likely due to a series of
U«Zs Supreme Court decisions issued in 1960 which will be
discussed in a later section of this chapter,

Onc suzgestion for decreasing the time lag problem
and formality of arbitration is to refrain from filing post-

60 llowever, it is pointed out that, "if a

hearing briefs.,
party requests the privilege of filing a post-hearing brief,
it raust be granted, as part of a 'fair hecaring'® . . « and
trat, "many arbitrations are closed without post-hearing
briefs, but they are very decsirable if the written statement
prepared for the arbitrator prior to the hearing was not
full, or in the light of matters which developed at the

hearing should be for any reason supplomonted."61

The “nlue of FPrecedence in Arbit De==Yriting in 1952 in

SBHafen. "A Study of Labor Arbitration: The Values
and the Risks of the Rules of Law," p. 234,

591pid,

60Davey. "Restructuring Grievance Arbitration Pro-
cedures,"” p. 573,

6lcharlos Upderraff, Labor Arbitration (Iowa City,
Iowa: CZtate University of Iowa, 1951, Pe 17
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the foreword of a text on arbitration, law Professor Smith
ctates:

It is still too ecarly to determine the full impact
of arbitration on collective bargaining. The next
decade should disclose whether the recorded and pube
licshed decisions of arbitrators have developed some
Feneralized thinking about collective bargaining prob-
lemz which has become an important part of the utilized
¥nowledze of barrainers and students of the subject.
If cxperience with other bodies of accumulated know-
ledfge is any criterion--and I can think of no valid
recason why the field of labvor relations should be set
apart as an ecxception-~we are likely to see just such
a developnient. 5Some may view this prospect with alarm
based on a fear of sterecotyped thinking and undue
revercnce for precedent. This attitude seems to me to
chow a lack of understanding of the judicial process.
It is simply contrary to every canon of progress to
refuse in this field or any other to conserve the
accuriulated wisdom and exDegéoncc of the problems as
sound Jjudrment may dictate,

Zeventeen years later, it is reported that arbi-
trators have ruled every which way on similar issues, pre-
cedents vary widely and there is suspicion of overemphasis
on “le;:alisms.“63 Another writer comments:

The precedential valuec of individual decisions is
sli~ht, partly because arbitrators pay less heed to
precedent than courts do and partly because the rreat
nunber of arbitrators means that on any given contro-
versial issue, a variety of differing opinions can be
found, makin~ it very difficult to predict which, if
any, will have an impact on the general trend of decl-
cions. Zince there is no formal hiorargﬂy. cach
opinion is as cirnificant as any other.

623ussell A. Zmith, “"Foreword to First Edition,"”
frank Zlkouri, low Arbjitration Works, The Burecau of National
Affairs, Inc., ‘JJashington, D.C., 1952.

63"Takin: the Grief Out of Grievance," pp. 78-82,

6”Julius G. Getnan, "“The Debate Over the Calibre
of Arbitrations Judge liays and His Critices," Ind Law
Journal, Vol. 4, No, 2 (Winter, 1967), p. 185.
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In the study earlier conducted by Hafen, the author
concluded: "As a gencral observation it appears from the
caces studied that arbitrators are rather cautious about
exercising discretion beyond the legitinate use of contract
interpretation, persuasive or authoritative precedents, or
pact practice.“65 The distinctions drawn by the author
between persuasive and authoritative precedence were that
the first wac comprised primarily of other arbitration awards
while the latter were defined as court cases and National
Labor 3Board decisions. The author observed: "This suggests
that althougsh arbitrators are more concerned with justi-
fying their decisions by the *'weight of authority' derived
fronm reneral arbitration opinions, they have not yet begun
to treat that authority as binding."66

Reference is made to the "common law"” of arbitra-
tioné? and it is recogsnized that past arbitration decisions,
while not controlling, are considered by arbitrators in their
deliberations. The value of the parties establishing a per=-
manent arbitrator or “umpire" would appecar to increase
rreatly the predictability in the outcome of arbitration.
However, over-rcliance on past precedence is discouraged by

Arthur Toldberg, when acting as counsel for the American

65Hafcn, "A Study of Labor Arbitration: The Values
and the Risks of tho Rules of Law," p. 33.

66
67

Ibid., p. 334.
Ibid., p. 335.
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‘.teclworkers Union, who stated the problem of arbitration
precedence and predictability as follows:

gvery casc is decided by a particular arbitrator. Every
decision is based on particular facts on specific con-
tract language and on an evaluation by the arbitrator

of the arsunonts made to him by the persons who happon

to represent the parties in dispute, All these factors
arce subject to variation as between contracts. Con-
tracts change. Past practices vary. Bargaining his-
tory. The thinking of the arbitrators differs, Lines

of arzrument not put forth in one case but advanced in 68
another way may well lead to a different outcome . , &

Goldbers then quotes from an arbitration award by
Ralph Zeward to state the case for precedence which is more
nrevalent in labor-manasement relationships which maintain

a continuing or permanent arbitrator for a particular indus-

try:

Technically, of course, no prior decision is binding
orr the umpire, His tazk in every case is to decide
the issues presented as fairly and wisely as he can.,
It is obvious, on the other hand, that one of the pri-
mary purposes of the umpire system is to aid the par-
ties in reaching a clear understanding of the meaning
of the asrecment as applied in practice in the plant,
felitigation of decided issues-~repecated attompts to
persuade an umpire to change an established inter-
pretation of the contract merely because one side or
the other doeg not like it , + + cannot fail to dofeat
this purpose.,

Goldberg interpreted this quotation to his steel-

worker clients thusly:

. 68Arthur Goldbery, "Introduction," Stecelworkers

igndbook on Arbitration Issues, (United States Steelworkers
of America, Pittsburgs, Pa., 1960), pp. xxvii-xxviii.

69Ralph Steward, Bethlenhem Steel Company, Grievance
9266 and 9267.
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For this reason it is extremely important to know what
arbitrators have said not only under a particular con-
tract but under contracts in the steel industry when
an issue of contract arises in the gricvance procedure,
For the recasons alrcady stated, prior decisions may not
provide the final answer, or the whole answer, but c$5-
tainly they arc a factor which should be considered.

Goldber~ then lists several clues to his clients on
how to view arbitration awardss 1) heaviest weight should be
~iven to prior decisions under the same contract by a per-
manent arbitrator, 2) decisions by other arbitrators or
under other contracts have less weight .uad are less per-
suasive but are more so if the contract claims are the
cane, 3) isolated decisions by gd hoc arbitrators are of
lece sirnificance, and 4) reneral statements made by an
arbitrator in a different case should be trecated with extra
caation,

It is noted by one writer that both management and
labor lkeep boox on arbitrators' awards and performance,71
thuc indicatin~ that both parties are aware of significant
differences betwec. arbitrators' interpretations as well
ac the impeortance attached to arbitration awards in their
own indusctries.

An unusual recognition of the precedential value of

arbitration is found in the Philadelphia school district

contract, which states:

?OGoldborg. “Introduction," p. xxviii,

7lRobort Coulson, "Labor Arbitration: The Insecure
Profession,” pp. 330-343.
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The Board agrees that it will apply to all substan-
tially similar situations the decisions of an arbi-
trator sustaining a grievance and the Foderation
arrces that it will not bring or continue, and that
it will not ropresent any enployce in, any grievance
which is substantially similar ;g a grievance denied
by a deecision of an arbitrator.

“he definition of "substantially similar" would appeoar to

invite arbitration rather than discourage it under this

lanruagce, but the intent of the narties is obvious,

Because of the increasing corploxity of arbitration,
the AFL-CIC established in 1969 an Arbitration Institute at
the University of Illinois teo give union representatives
and staif menmbers the special skills necessary to prepare
and present arbitration cases.’”

To briefly summarize--arbitration, as with any
cstablished institution-~<has some inherent problems.

Amoncs these which are recognized are costs, time to com=-
pletion, difficulty in ceccuring information and hence dif-
ficulty in predictin~ outcomes. The increasing use of
attorneys and resulting "lepalism®" is identified as one

arca of concorn, The value of precedence regarding ecarlier
arbitration decicions is questionable, particularly in ad

hoc arbitration and permanent arbitration panels or "umpires"

are onc way of increasing predictability in an industry or

72“Phlladolnh1a Teacher Contract," reproduced in
Jovernnent Ern j t, Eurcau of National

Affairs, Inc., Washinzgton, D.C., o. 303, June 30, 1969,
pp [ 111-112 [

73AFL-CIC iiews, Vol. 13149 (December 7, 1968), p. 1.
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occupation, Although the arbitration process contains

problems, no suitable acceptable alternative has yet been
conccived which adequately protects the disputing parties?
risghts and retains the voluntary aspocts of conflict reso-

lution,

Other Implications of Arbitration
The Michigan School Board Association has cautioned
a~ainst the usec of grievance arbitration and appears to
nrefer resolution of contract disputes through the courts.74
This reluctance by public employers to embrace grievance
arbitration was noted by ERC chairman and private arbi-
trator lowlett in a discussion of voluntary arbitration of
interect:
The opposition of public officials to arbitration as
the terninal point in crievance procedure (an “"A-B-C"
of labor relationc in the private sector), and the
enthuciacsn with which public employees, including pro-
feesionales, have embraced the strike threat, does not
ausur well for resolution of collective bargainigg
issues by veoluntary cubmission to an ardbitrator.
Some cschool boards® resistance to arbitration appears
to be based on several factors, including the concept of a
hirher authority than a locally elected board, the unpre-
cedented scone of issues subject to arbitration, and the

rotential loss of control over employees. Attorney leller,

74011ff0rd L, Cook, Jr., "From the Executive

Director*'s Desk," l[lichiran Tchool Boards Journal, Vol. XVI,
-0 L (June, 1969). j2 ) 3-

75uowlett, Arbitration in the Public Scctor, p. 262.
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writing in the [lichisan School Bogrds Journal, states,

Compulsory arbitration means a transfer of govern-
mental authority from the legislative body elected by
the people to a panel of so«called experts operating
on a case-by=-case¢ basis., This alone is enough to con-
demn compulsory arbitration in public employmont . . .« &
Turning to another important problem, we should recog-
nize that in public education there is a pronounced
trend to control adminictrative docisions at the col-
lective barsaining table. Included in this area are
cuch vital matters as the selection of administrators,
instructional requirements, cagricular development and
change, and teaching methods.

In keeping with this concern for a very broad scope
of bargaining issues subject to arbitral interpretation, it
is stated: "“Once wares, hours, benefits, and rights are
established, curriculum and instruction will become the
next lorical areas in which to move."?? Anothoer writer
commented:

Professional employees, such as teachers, social
workers, and nurcsec, have become nore militant than
cver before, o ~roup of organized employees seems to
have learned the art of ne-otiation faster than the
professionals, nor has any croup beccn nore inventive
in tactics or in expanding demands. Their organiza-
tions have introduced a sirnificantly new principle in
collective barsaining in the public service:s to have
a substantial voice in policy making, In the area of
covernment in which these professionals are employcdee

cpecially in social service and education . » . the
government mission, the manner of performance of the
mission, and the technical devices used in the mission

76Leonard A, Xcller, "Public Collective Bargaininge-
lana~ement “iew," [lichirsan School Beard Journal, Vol. XVI,

'os 7 (Septenber, 1989), pp. 11-12.

77Loslie J. Bishop, Collective lNerotiation in
Curriculum and Instruction, Asscoclation for Supervision and
Curriculum Development, National Education Association,
Washington, D.C., 1967, n. Ub.
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may be decided by ;ge organized employees and the pub-
lic administrator.

These concerns recognize the likely possibility
that arbitrators will be ruling in areas where they have
had little technical experience but in which they will have
broad contractural authority te render significant declsions
in the field of education. One writer believes arbitration
means that the ultimate power of government will rest with
the arbitrator and that “arbitrator will begin to intro-
ducc a new conrion law shaping the manner of controlling
managemoent-=crployce relations."’?

Two points of view oxist regarding the scope of
arbitrator authority authorized in the agrecement. One
position advocates the widest possible latitude in the
definition of a zrievance on the premise that any alleged
rrievance which is of sufficient concern to cause an
erployece or his ormanization to file a grievance is suffi-
ciently important to require the parties, in the interest
of rmood personnel relations, to discuss and resolve the

80 The other position would advocate a very strict

issue,
and narrow limitation of the power of the arbitrator and

the subjects within the contract subjoct to srievance

?8prank Zeidler, "Public Servants as Orfanized
%gbo »" Personnel, Vol. 46, lo. &4+ (Pontiac, Illinois, August,
9,p.

791bid., p. 50.

8ODavis, Fershenson, ¢t al., "Recurring Problems in
Grievance Arbitration," p. 28,
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arbitration., Crand Rapids, illichigan, attorney Clary
represents this point of view and cautions against accept-
ance of srievance arbitration without limiting its
definition. Iie advocates very careful draftsmanship of
the arbitration clause and urges that arbitration not be
uced as a substitute for authority of a public official.o!
The impact of grievance arbitration upon manage-
ment personnel is believed another significant implication
of grievance arbitration. One person comments:
iiiddle manosenent and first line supervisors are
no longer free to issue orders as they please; today
they must do so with the contract or agreement con-
stantly in mind. The unilateral perogsatives of manage-
rnent to discipline or process grievances gives way

when ggese functions come under the contract agroe-
nent.

Another writer sees a less effective controel by lay boards,
a whittling away of discretionary authority of school
boards and a pronounced trend to control administrative
decisions.83

Apparcently the merc cexistonce of arbitration in a
crievance procedure has an effect on administrative treat-

rient of employees. Taylor observes that most managements

) 8liack R. Clary, "Pitfalls of Collcctive Bargaining
in 2lubliec Employnment," Labor Law Journal, Vol. 18, No. 7
(July, 1967), pp. 406-441,

. 82ZOidler. "Public Servants as Organized Labor,"
p. 51,

83Alan Rosenthal, "“Administrator-Teacher Relations:

.armony or Conflict?", Public Administration Revicw, Vol.
XXU'II, Nos 2 (June, 1967), pp. 15L4-161,
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are, by and large, doing everything in their power to avoid
arbitration and nrefer to keep disputes "within the family.“au
Another writer in noting this effect comments that "the
parties cannot help but be aware of the available legal sance
tions (enforcement of an arbitration award) and while legal
sanctions are rarcly used, thoy significantly affect the
relationship in many instances,"85 (Clarification supplied)
:¢il Chamberlain conducted a study of the impact
of unions upon management control which led him to conclude
that crosion of traditional managerial authority had occurred.
le further observed that management tends to attempt to pre-
ger~ 2 holding the line arainst union intrusion based on the
following fears, "The safecuarding of unified final authority,
the discharge of imposed responsibility, protection of
¢fficiency, lack of union responsibility, inadequacy of
union leadership, suspicion of union motives, and the fear
of a changins cconomic systom."86
lManarsement, which were so inclined, attempted to

carefully define manazement perogatives in this study. The

reader, howover, is left with the impression that such

. 81"Jamc:s He. Taylor, "Preface," Arbjitration and Indug-
trial Disecipline, Dallas L, Jones, Burcau of Industria
Relations (Ann Arbor: The University of lMichigan, 1961),

Ps Vi,

855ummers, “Collective Agreements and the Law of
Contracts,” pp. 533=-534.

] 86chamberiain, The Union Challense to lianasenent
tontrol, p. 139, o ] .
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attempts are likely not successful and that the only feasi-
ble approach was to leave the question up to the collective
bargaining process, since the issues and relations between
the parties are constantly ovolving.87

Private secctor arbitration appecars to include
emphasis on maintaining industrial discipline and control
of the workers, while this factor does not appecar to be a
najor issue in the public sector. AAA raoports: “The most
cignificant difference between grievance arbitration in
the public and private sector is that discharge and dis-
cipline cases arc extrencly infrequent in the former.*88
This is believed to be duc to the traditional forms of
civil service and tenure protections given public employces
arainst arbitrary discharge. Disciplinary issues, how-
cver, appear to be the single, most frequent issue in
arbitration in the private soctor.89

The implications of the application of a common
law in arbitration to schools are noted by the Lichigan

Zchool Boards Association90 with concern, for it is contrary

to past strict legal interpretation of public employer

87Ibid., pp. 156-157.

Samorris Stonae, "Foroword," Arbitration in Public
imployment, odited by Estelle Traecy, American Arbitration
ASsociation, 140 W, 51lst Street, New York, 1969, p. xi.

89Da.le €+ Beach, The lana~enment of People at Worl
(llew York: IMacmillan Company, 19355, PP 532-535.

9000k, "From the Exccutive Director's Desk,” p. 3.
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rirhts,. In arbitration common law it is stated that the
concopt of just cause is gradually being developed on a
case~-by-cace basis. “Today there is a growing acceptance
of the concept of corrcctive discipline and also that the
employee should not be disciplined or discharged oxcept
for just cause . . w91

The importance of being familiar with common law
principles in arbitration must be recognized by omployers:

The arbitrator exerts great influence upon a company's
disciplinary policy. 3Because he usually has the power
to determine the validity of a rule under the con-
tract ac well as the appropriateness of the penalty,
disciplinary policy must be shaped to meeazthe demands
of arbitration and particular arbitrator.

A major premise underlying arbitration of contract
srievance as a stabilizing factor in employee relations is
thiat the employer may wreak a wrong on the employee and this
nerofsative is upheld. He may later be found guilty of a
contract violation and required to make restitution. How-
ever, his original right to wreak the wrong is retained.

To wit,
An cmployce must attempt to comply with the rules and
performance standards in good faith. He must obey
orders, c¢ven those he believes are incorrect, unless
cormpliance with an order will endanger his health or
safety. If he believes he is being treated unjustly,
he nust use the zrievance procedures and rust not

attempt to take matters into B%s own handsi i.e., he
must perform and then grieve.,

9raurice S. Trotta, "Insubordination,®” %gggggggn&

Perconnel Quarterly, Vol. 4, No. 1 (Spring, 1965), p. 20.
92Jonos, Arbitration and Industrigl Discipline, p. 21,
93'9!(}., PP 1? and 180
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Other aspects of cormon law of arbitration apparently
includes corrective discipline, due procoss including for-
mal charges, burden of proof for discipline and discharge
rests with the employer, consistency, a pcnalty considered
equitable by "Jjust and reasonable men," no cause for action
outside the workplace, and proof of deliberate disobedi-
oL

ence., These can be stern tests for a previously unfet-
tered employer.

It has beon reported that grievances are somotimes
processed by employece organizations for political purposes.
*"nion officers, if they are responsive to memboership pros-
surec, as they mnuct be in a denocratic orsganization, are
forced to represent an individual even at times to the
extent of takings his case to arbitration when they actually
believe that such actions is not warrantod."95 Two reasons
arc advanced for this: 1) the fact that an individual pays
his dues and is entitled to help from the union and the
union is obligzated to provide it--it is a major function of
a union, and 2) the fear ané known hardship of unemployment
prommts members to feelings of sympathy and belief that an

individual should be ~iven another chance.96

Despite the
recornition of the political context in which some griev-

ances are pursued to arbitration, Jones concluded

9%1bid., pp..16-20..
9510id., pp. 141-165.
961pid., p. 141,
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“» o » althourh political consideration plays an important
part in the decision to arbitrate some cases, the desire to
corrcct believed injustices is also an important reason for
arbitration. In fact, it would appecar to be the basic reoason
in nost instances."??

To capsule the literature in this arca--Arbitration
of rrievances doces restrict management's right to freely
change conditions of employment. The employer must be con-
scious of the rules of the relationship with employees and
the fact that an arbitrator has the authority to provide
justice to the employee if abuses are perceived., Some
school boards arc fearful of the scope of Jurisdiction
held by arbitrators over their employoce relationships and
cducational mission. Knowledge of the common law in arbi-
tration is important for management to opecrate effectively.
Political or tactical reasons may exist for the pursuit of
an apparently meritless grievance but in most instances
~riovances are genorally appcals for correction of alleged

injustices,

Arbitration and the lLaw

‘lhile arbitration appears to be a judicial process
and the arbitrator a judse, it is actually a form of self-
fovernment agreed upon by the contracting parties. In arbi-

tration tho parties have no right to a jury trial, the

9?Ibido '] po 131!
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arbitrator is both judge and jury. In a court of law the
procedures are formal and in arbitration may be quite
informal., Further, a judge is required to follow precedence
by other judges while the arbitrator is under no obligation
to follow precedented opinion by other arbitrators. In
courts of law there is the opportunity to appeal to higher
levels of the court system while there is no appeal beyond
the arbitrator except in special cases,

Since arbitration may be considered as a form of
celf-~overnment under which both parties resolve their
differences, quostions arise concerning under what circum-
stances an arbitrator's authority might be overruled. What
is the practice when one of the parties, upon receipt of an
acverse ruling, refuses to comply with the award or oven
tc participate in arbitration, where that party believes
arbitrator authority is unwarranted? These and other ques-
tions have arisen through the history of labor arbitration
and tho courts have becen called upon to clarify the legal
status of labor arbitration.

It should be noted that:

« ¢« « the law does not enter thoe picture unless it is
summoned by one of the parties. The law is available
for the purpose of forcing a party to arbitration when
he is unwilling to do so, and of forcing the party to
obey an arbitration which he is refusing to obli-o,
The law is called to the scene when only one of the
parties is dissatisfied with the working of the arbi-

tration process, As long as arbitration and its
results are voluntarily accepted by the parties and
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%s long as neither party resgrts to the courts the law
caves them strictly alone.

The Jjurisdiction of the arbitrator is determined
solely by the parties. "“He has no richt to exceed the
powers expressly granted to him., If exceeded, his award
can be set aside."?? as nmight be expected, individual col-
lcective bargaining agreements vary widely in their language
and hence the Jjurisdiction of the arbitrator for the inter-
pretation of the contract may also vary widely. The fol-
lowing clause would represent a broad Jurisdiction: "Any
difference or dispute arising between the district and the
Association or its members shall be resolved on acceptance
of the following grievance procedure.” Under this type of
clause, the arbitrator is placed under few limitations and
may determine practically any matter of dispute between the
parties.loo

A more restrictive clause might ber "“The arbitra-
tor is limited to the interpretation and application of the
express terms of this Agreement, and he has no power to
alter, add to, or subtract from or modify any terms of the

w101

arreericnt o . . This type languace may be overly

restrictive and it is suprested that a far more effective

98Pau1 Re. Hays, Labo rbitration~-A Dissentins View
(l'lew XZaven, Conn.t Yﬂo%ﬁ_&%ﬁmﬁ%ﬁ:

Prrotta, Labor Arbitration, p. 8.

1001p34., p. 81.

101;.25-_‘1.'- p. 83,
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way to limit the range of arbitrator authority is to state
exactly which matters he is not to handle.102 It should
boe further noted that such attempts to limit the arbi-
trator's authority may well be for naught because of a
~rowing but unorthodox view that the arbitrator must not
only consider the language of the contract but all existing
state and federal law as well,103

Since the state and federal court system hierarchy
is ultimately subservient to the United States Supreme
Court, it seems desirable at this peint of review to look
to that body for information regarding its view of labor
arbitration., Particularly is this pertinent if one accepts
Zteiber's analysis of trende in public employee bargaining
anc his belief that the developing trend is to follow
existing laws zoverning labor-management relations in the
private sector except for the prohibition against the

striko.lou

lozlbidn. p. 8“‘!

103Raad the arbitration award by Robert Howlett in
Warren Consolidated Schools (67-1 ARB & 8228 1967). Howlett
pursues this reasoning in Simonizing Company (701-ARB 8024
1969) where he concluded limitation on hours of work of
female employeces under state law was superseded by the pro-
visions of federal law, the Civil Rights Act, and Equal
Protection Clause.

1ouJack Steiber, "Collective Bargaining in the Public
Sector," p. 65,
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Important Fedoral Court Decisions

While it is not within the scope of this study to
attempt an analysis of various court decisions regarding
Frievance arbitration, it is helpful to briefly note those
which are considered of particular significance to labor
arbitration.

The writers of labor law arbitration commonly view
the first of a series of sienificant U.S. Supreme Court
decisions as that of the Lincoln Mills case in 1957,10°
An interpretation of that decision was that the Court
affirmed four basic principles:

le That either party could sue in the federal courts
for enforcement of a collective agreement.

2, That federal rather than state law should be con-
trolling in such suits.

3. That an agreement to arbitrate disputes is enforce-~
able in federal courts under federal law rather
than in state courts under various state laws,

4s That the Norris-LaGuardia Act, which limits the
issuance of injunctions by federal courts in
labor disputes, does not apply to a union’s suit
seeking enfagcoment of an employer®s promise to
arbitrate,

It should be noted that while this case and others
considered by the U.S. Supreme Court deal with issues arising

under collective bargaining contracts subject to the federal

105Tegtilo Workers Union v, Lincoln Mills, 353 U.S.
448 (1957),

1°6Prasow and Peters, Arbitration gnd Collective
Bargaining, p. 246,
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Taft-Hartley Act, the controlling view of that court would
be followed by the state court system where a public
employee bargaining law is basically similar to the federal
law, Such is the case in Michigan.

A series of three concurrent decisions by the U.S,
Supreme Court in 1960, generally referred to as the Trilogy

or Steelworkepg,T;ilogxlo? are commonly viewed as the most

significant for determining the general attitude of that
court toward the arbitration process. The following extracts
from those decisions appear to place that body squarely in
favor of encouraging and supporting labor arbitration.

The function of the court is very limited when the
parties have agreed to submit all questions of con-
tract interpretation to the arbitrator. It is con-
fined to ascertaining whether the party seoking arbi-
tration is making a claim which on its face is governed
by the contract. Whether the moving party is right or
wron~ is a question of contract interpretation for the
arbitrator. In these circumstances the moving party
should not be deprived of the arbitrator®s Jjudgment,
when it was his Jjudgment and all that it connotes that
was bargained for.

The courts, thercefore, have no business weighing the
ricrits of the grievance, considering whether there is
cquity in a particular claim, or determining whether
there is particular language in the written instrument
which will support the claim. The agreement is to sub-
mit all grievances to arbitration, not merely those
which the court will deem meritorious., The processing
of even frivolous claims may have therapeutic values of
which those who are not a part of the plant environment
may be quite unaware.

Gulf ilavication Co,, 363 U.
v, Enterprise Wheel & Car Corp., 363 U.S. 593 (1960},

107U jted Steclworkers v, American Manufacturin
Co., 363 U.BE. B&L if§555; Dnited Steeliworkers v, warrior &
« 57 960}; o celworke
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The union claimed in this case that the company had vio-
lated a specific provision of the contract. The com-
pany took the position that it had not violated that
clause. There was, therefore, a dispute between the
parties as to the "meaning, interpretation and applica-
tion" of the collective bargaining agreement. Arbi-
tration should have been ordered. When the Jjudiciary
undertakes to determine the merits of a grievance under
the guise of interpreting the grievance procedure of
collective bargaining agreements, it usurps a function
which undisathat regime is entrusted to the arbitration
tribunal .

The above case was brought by the union to compel
arbitration as was the following:

Courts and arbitration in the context of most commercial
contracts are resorted to because there has been a
breakdown in the working relationship of the parties;
such resort is the unwanted exception. But the grievance
machinery under a collective bargaining agreement is at
the very heart of the system of industrial self-govern-
ment. Arbitration is the means of solving the unfore-
seeable by molding a system of private law for all the
problems which may arise and to provide for their solu-
tion in a way which will generally accord with the
varient needs and desires of the parties. The proces=~
sing of disputes through the grievance machinery is
usually a vehicle by which meaning and content are

given to the collective bargaining agreement.,

Apart from matters that the parties specifically
exclude, all the questions on which the parties dis-
agree must therefore come within the scope of the griev-
ance and arbitration provisions of the collective agree-
ment., The grievance procedure is, in other words, a
part of the continuous collective bargaining process,
It, rather thﬁg a strike, is the terminal point of a
disagreement .+99

Finally, the third of the series dealt with a union,
which after winning a favorable arbitration award, was com=-

pelled to seek court assistance to gain compliance with the

loaUn;ted Steelworkers v, American Mgnufacturing Co,
109U j Steelworke ve W & Gulf v -

tional Co,
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award:

The refusal of courts to review the merits of an arbi-
tration award is the proper approach to arbitration
under collective bargaining agreements. The federal
policy of settling labor disputes by arbitration would
be undermined if courts had the final say on the merits
of the awards . . . the arbitrators under these col-
lective agreements are indispensable agencies in a
continuous collective bargaining process, They sit to
settle disputes at the plant level--disputes that
require for their solution knowledge of the custom and
practices of a particular factory or of a particular
industry as reflected in particular agreements.

When an arbitrator is commissioned to interpret and
apply the collective bargaining agreement, he is to
bring his informed judgment to bear in order to reach

a fair solution of a problem. This is especially true
when it comes to formulating remedies. There the need
is for flexibility in meeting a wide variety of situa-
tions. The drafismen may never have thought of what
specific remedy should be awarded to meet a particular
contingency. Nevertheless, an arbitrator is confined
to interpretation and application of the collective
bargaining asreement; he does not sit to dispense his
own brand of industrial Jjustice. He may of course look
for suidance from many sources, yet his award is legi-
timate only so long as it draws its essence from the
collective bargaining asreement. When the arbitrator's
words manifest an infidelity to this obligation, courti
have no choice but to refuse enforcement of the award.tl©

Thus it would appear that the highest court shows
Freat reluctance to intervene into what is considered a
private contractual agreement between the parties to settle
their disputes by arbitration.,

The Supreme Court also recognized the necessity of
requiring the parties to exhaust arbitration before seeking

court relief by stating in a later opinion that the

110ynited Steelworkers v, Enterprise Wheel & Car

C°EE-
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individual must attempt the use of the grievance procedure.111

and in that same opinion also recognized the problem of
parallel Jjurisdiction which creates opportunities for
employers to delay the implementation of an award.

It is conceivable that a teacher grievance alleging
a disciplinary action by a school district could involve
the filing of an unfair labor practice before the Michigan
“mployee Relations Commission, the submission of a grieve
ance to an arbitrator, recourse to the state or federal
courts for allegsed breach of contract or denial of con-
stitutional rights and also referral to the lMichigan Tenure
Commission. The attitude of restraint by the courts is,
of course, helpful in such a situation. While no cases
could be located where the FERC has ruled on the subject
of parallel jurisdiction, its chairman has indicated a
desire to remain aloof from such questions should that
arency be confronted with the problem.llz It is not known
what the attitude of the Teacher Tenure Commission might

be if faced with such a hypothetical situation.

Michigan Decisions
In Michisan the question of whether arbitration was

even possible for public employees was raised as an issue

111 .
John Wiley & Sons, Inc,, v, Livingston, 337 U.S.
543 (1964). '

11l2pobert e Howlett, "State Labor Relations Boards
and Arbitration,"” Labor Law Journal, Vol. 17, No, 1 (January,
1966) v PDo» 22-35 .
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in 1967. Prior to that time there were no court rulings
and cautious or conservative school districts took the
position that, lacking specific authority, schools were
not legally elisible to enter into arbitration. Other
school districts took a more liberal position that the
districts had the power to engage in any action not speci-
fically prohibited to them.

At the request of State Senator Bursley, Michigan
Attorney Lecneral Kelley was called upon to answer the gques-
tion: "Do 3Boards of Education have lawful authority to
include in their master contracts with representatives of
their employees a clause calling for compulsory arbitra-
tion." The Attorney General issued an opinion that dis-

tricts did not have such authorityll3

and thereby created
considerable confusion among the school districts during
the 1967 bargainins period. As noted by labor relations
specialists, the attorney general's opinion was not clear
on one major point--it did not differentiate between com-

Pulsory and voluntary arbitration nor was the usage consis-

tent with the definition in the practice of industrial rela-

tions.llu

113Opinion of the Michigan Attorney General, No.
k578, May 26, 1967.

l1‘*Charles Ts Schmidt, Jr., Hyman Parker, and Bob

Repas, A Guide to Collective Illegotiation in Eduggtiﬁn
(Cocial Science Bureau, Michigan State Unliversity, East

lansing, Michigan, 1967), p. 12.
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Compounding the confusion during this period was a
ruling one month earlier by the lMichigan Employment Rela-
tions Commission finding the Cakland County Sheriff's Depart-
ment fuilty for refusing to bargain on grievance arbitration
and strikine down that department®s arsument that grievance
arbitration was illegal.l15 This condition of conflicting
rulings likxely contributed to the collective bargaining dif-
ficulties encountered by school districts in the sumrer of
1967,
Finally, in Cctober of that same year, Berrien
County Circuit Court handed down a decision specifically
orderins a school district to arbitrate a grievance arising
under a collective bargfsaining agreement; this repudiated
the carlier opinion of the lMichigan Attorney General,
zmbodied in the decision by Judge Kerns were the following
corments
Unless the law of this state prohibits school dis-
tricts from arrecing to binding arbitration of griev-
ances of their employees under their collective bar-
~ainin~ agreenents the defendant in this case is by
the terms of its written contract . . . obligated to
proceed with . « « binding arbitration of the grieve
ANCCS + o & o

In other matters (contract claims, valuation dis-
nutes, insurance claims, etec.) the Michigan legislature
and courts have favored arbitration as an efficient,
fair, and usually inexpensive means to resolve disputes.

The Attorney Jencral's opinion is as to conditions

and rizhts before the contract, not after the contract
1tself is voluntarily made.

o 1151atter of Cakxland County Sheriff's Department,
CLIYIZ Case Ho. C-66 F63, April, 1967.. :
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Certainly where no law or public policy prohibits
a contract on behalf of public employees containing a
provision for binding arbitration of issues within the
contract itself, the contract, like any other contract,
must be enforced by the court.

and,

Having found that the parties hereto could have
entered a contract providins for binding arbitration
of disputes within the terms of the contract itself and
did so, the prayer of plaintiff for an order directing
defendent to proceed with final and fénding arbitration
of the s~srievances . + .« is granted.l

Appeals from llichigan School Arbitration Awards

To date three school districts in Michigan have
initially refused to comply with arbitration awards. These
awards are included in the population of this study.

In the Dearborn #8 school district an ardbitrator
sustained teacher grievances regarding disputes over com-
pensation for extra duty and ordered the district to pay
twelve teachers nmonies ranging from 3400 to 31,295.25 for a

total amount of $9,029.09.117

Following a four-month refu-
sal by the school district to pay the award, the Association
sourFht a court order of summary judgment., On February 5,
1969, a circuit court judze ordered a partial summary judg-
ment for three of the grieving teachers in a total amount

of 13,229 plus five percent (5%) interest from liay 27, 1968,

116Decision of Circuit Court Judge Kerns, Local 953
and Council of AFSCIME v, School District of Benton
darbor, October 12, 1967, Berrien County, Michigan.

l17Doarborn #8 Education Association, AAA #5430 0113
68 (i1, Da.vid—_l’.eefe_,_fé o857 .
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to date of payment and adjourned the other pending action
until a later date.lls
In the Flint public school system, a grievance was

filed by the Association on behalf of 200 community college
tecachers who had regquested payment for loss of vacation time
when the school district unilaterally changed the opening
date of school. The arbitrator found for the teachers and
ordered the school district to pay the 200 community college
teachers an average sum of 3200 cach for a total cost of
340,000, The school district appealed the award to the
Genesee County Circuit Court. Circuit Court Judge Newdblatt
upheld the award, rejected the school district's contention
the arbitration was illesal and emphasized:s

¢« « « theparties bargained for binding arbitration.

They did not bargzain for arbitration sudbject to judi-

cial review of the findings of the arbitrator « « « .«

If the board dislikes it, if it thinks the arbitrator

board novertholoss rocoived what ii pareained for.ll9

“he third known appeal of an arbitration award in

the [lichigan public schools has occurred in the Flint sub-
urban school district of Carman, wherc two ~rievances were

ruled upon simultancously by an arbitrator. The teachers

Frieved nonecompliance with the collective bargaining

#8 Board of nducation Civil Action MNo., 121191, Circuit
Court Judre, Victor T Baum, February 5, 1969, Wayne County,
ilichiran.

llgFlint Education Agsocigtion v, School District
of the Zity of Flint, Civil Action 127 Circuit Court Judge

Stuart A, Newblatt, 1970, Ccenesee County, Ilichigan.
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arrcement for not re-employins two probationary teachers.
7he arbitrator split the decision, upholding the district's
rizht to terminate the services of one teacher but ordering
the district to offer the other teacher a contract for the
1969-70 school year, pay the difference between the amount
the teacher received by teaching in another school district
in 1968 and what she would have rightfully received if
ernloyed at the Carman district and to pay mileage at the
rate of ten ceonts a mile for any additional miles she had
to travel to and fron work.lzo

Tne district filed a motion to reverse the arbi-
tration award in -enesce County Circuit Court. There, fol-
lowin~ appearances by both parties, Circuit Court Judge

121 stating the arbitrator had

122

3akxer held for the district,
cexceccded hic authority and citins an Appeals Court ruling
currently on apneal by the ZEA bofore the !lichisan Supreme
Court or a similar issue, Thus the outcome of this over-
rulings of an arbitrator®s award in a liichigan school dise

trict was not final at this writing.

0of _ducation of <t
AN Tio.

Howard A, Cole,

o 121Carmggksducation Ascociation and Thonmasine
alidzich v, Carman School District, Civil Action 14389,
iClrcuit Court Judre John ¥W. 3Baker, QOctober 29, 1969%,
Lenesce Tounty, llichigan.

122,

[BA]
PR

ids Zchools, 17 Mich. Appeal 368,

DN
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Summary of the Litorature
This chapter has dealt with a review of the litera-

ture on grievance arbitration both in the general context
and as it relates to arbitration in the Michigan school dis-
tricts., It is noted that arbitration is a complex process
involving a number of considerations.

The first area of review contains further defini-
tion of voluntary erievance arbitration as distinguished
from commercial, rights, interest, ad hoc, advisory, per-
manent, and compulsory arbitration. Inclusion of grievance
procedures in labor asreements are identified as a necessary
stabilizing factor in the collective bargaining process.

The major sources for securing arbitrators are identified

and the American Arbitration Association was reported to be
the primary source of arbitrators. During clarification of
the role of the Michigan Employment Relations Commission in
mediation, fact-finding and arbitration, it was revealed that
rency no longser accepted requests for resolution of griev-
ances arising from existing contracts.

The cecond portion of the review considers some of
the problems encountered in the arbitration process. Time-
lag difficulties, high costs, excessive formality and the
ambirsuous place of precedence in arbitration are identified.
In 19%8 the Federal liediation and Conciliation Service
reported an averaege grievance took 235 days from date of

filino to resolution by an arbitration award. Only four
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percent of all grievance arbitration awards issued are
reported to be published and available for inspection,
makxing substantial research in this area difficult. Arthur
:0ldberg, when acting as general counsel for the U.S. Steel-
workers, commented on the subject of arbitration precedence
and recommended hirhest priority be given to awards in the
same industry, by the same arbitrator under a common con-
tract. The persuasive value of ad hoc arbitration awards
arc questionable. A fipgure of 35513.12, as the average
arbitrator fee in 1968, is reported but figures for attor-
ney fees, administrative costs and attendent expenses
probably push the total bill for arbitration much hisghore.
Cther implications of srievance arbitration are
dircussed in the third area of review. Arbitration is
reported to have impact on management freedom, restricting
some freedom previously enjoyed. Several writers, repre-
gentins school board concerns, have commented regarding
the usurption of publicly elected authority by private arbi-
trators over a broad scope of bargaining issues--much broader
than is common in industrial bargaining. It is reported
that discipline and discharge are the most frequent issues
ir industrial arbitration while that is not true for public
sector arbitration. A common law does exist in arbitration
and includes such concepts as " just cause," requirements
for employee obedience absent danger to health and safety,

and progressive discipline,
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The final portion of this chapter deals with the
leral aspects of grievance arbitration. A contrast betwoen
the judicial and arbitral process was presented and a brief
review of the landmark decisions by the United States
Cupreme Court regarding arbitration was made. It appears
that courts will enforce arbitration awards and do encour-
a~¢ private resolution of collective bargaining contract
disputes. The potential for conflict due to parallel juris-
dictions with labor agencies and various courts is pointed
out to the reader.

A brief legal history of school arbitration in
lichipgan was presented, including the conflicting opinions
of !ZRC and the Attorney General, with final resolution by
a circuit court enforcing the school district obligation
to arbitrate contract disputes where an arbitration clause
is included in their contract.

Finally, three llichigan school district appeals of
arbitration were reported, showing in two instancees the
courts had upheld arbitration awards and that, while the
third court overruled the arbitrator, the issue is unre-
solved becausec of a similar issuc presently before the
state Supreme Court.

The next chapter will present the methods and pro-

cedures used in the study.



CHAPTER III
METHODS AND PROCEDURES

This chapter deals with a description of the methods
and procedures used within the study. It sets forth the
population, sources of data, and the manner in which the
data are compiled. The objectives of the study are stated
and classifications are developed for determining the
specific relationships to the problems posed. Finally, the

assumptions and limitations of the study are described,

Brocedures

No hypotheses were generated for this study due to
the early exploratory nature of the study and the fact that
no cause and offect relationships were expected to be dis-
covered.1 The study includes the total population of arbi-
tration awards under examination and therefore sampling
techniques were not used nor were tests of hypotheses
required. Generalizations to a population other than
those of the study are not to be inferred.

The study utilizes that technique referred to as

1George Js. Mouly, The Scien f Educat
Research (New Yorks American Book Company, §933§. p. 88.

73
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direct content analysis,2 which requires the establishment
of precise classification, and is in keeping with the
intent of the study, which was to establish the present
state of grievance arbitration affecting teachers in Michi=-
ran public schools. This technique is reported to be of
particular benefit in descriptive studies for use by admin-
istrators and of particular value to the field of educa~-
tion.-

The format of the study and reference notation
follows that recommended by Turabian.u as suggested by the
silchifFan State University School for Advanced Graduate

3tudies.5

Population of the Study and Sources of Data

The sources of data for the study were comprised
of the original arbitration awards as reported to the two
major teacher organizations in Michigan, and to the Michi-
~an School Boards Association. A further search was con-
ducted in Michigan newspapers and labor and arbitration

periodicals in the event additional, but unknown, awards

. 2Walter R. Borg, Educ%tigngl Rggegggh (New Yorks
David licKay Company, Inc., 1963), PP« -200.

3Mouly. The Science of Educational Regsearch, pp.

281-2 82 -
) uKate L. Turabian, A Manual for Writers, 3rd Edi-
tion Revised (The University of Chlcago Press, 1967).

5Patricia Fitzpatrick, Unjversity Sulde to the
Preparation of es (School for Advanced Studies,

Michigan State University, East Lansing, 1968).
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exicsted;s however, no additional awards were located.

Inquiry was directed to Mr., Hyman Parker, executive
director of the Michigan Employee Relations Commission, to
determine whether that agency had assigned an arbitrator to
a school grievance dispute and no referrals were reported.

Contact with the Detroit area office of the Federal
Nediation and Conciliation Service resulted in referral to
the Washington, D.C. headquarters. A written communication
was received from that agency indicating no knowledge of
Michigan public school arbitration awards which had been
adninistered by that agency. Copies of arbitration awards
administered by that agency are forwarded from the regional
offices to Washington, D.C., held for one year, and then
forwarded for file storage at Fort Monmouth, New Jersey.
There, the awards are arranged by file number, making
further search difficult. This step was considered to be
probably unproductive for purposes of this study.

Ingquiry was directed to the Detroit regional office
of the American Arbitration Association, resulting in a
refusal by that agency to permit examination of their files.
TWo reasons were advanceds first, the awards are filed by
an assirned number so that without prior knowledge of the
number such a search would be difficult in view of the
large volume of awards administered by that agency each
Year; secondly, the arbitration awards are considered the

property of the participating parties and could only be
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released by one of the parties.

Contact was established with Detroit Federation of
Teachers requesting arbitration information and it was
learned no arbitration awards have been rendered affecting
teachers in the Detroit public school system since the
introduction of formal collective bargaining in that dis-
trict. Nrs. Riorden, DFT president, reported the Detroit
collective bargaining contract does not contain grievance
arbitration except when both parties agree to submit an
issue to arbitration.

Yisits were made to the East Lansing headquarters
of the llichigan School Boards Association, the East Lansing
headquarters of the Michigan Education Association and to
the Detroit headquarters of the lMichigan Federation of
Teachers. At these offices the arbitration awards in the
files of the organizations were examined and the specific
information sought for the study was rocorded from each
arbitration award. Mr. Clifford Cook of the MSBA, Mr.
Thomas Patterson of the MEA, and Mr. Henry Linne of the
“FT were the persons contacted who made access to the infor-
mation for this study possible.

It should be noted that only the MEA had a sys-
tematic policy of filing arbitration awards, due primarily
to that association's policy of sharing costs with its
local units of grievance arbitration costs. Therefore

the cost data for arbitrator‘'s fees are limited primarily
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to school districts where IEA affiliated units were the
representative teacher organization.

The search produced a total of 58 school arbi-
tration awards affecting Michigan teachers, in which 65
~rievances were involved., Preliminary examination of the
awards resulted in discarding one award involving the
Pentwater school district because it was concerned with
interest arbitration. Another award issued for the Oscoda
Area school district was determined to be a non-teaching
cmployee grievance and was discarded., Finally, an arbi-
tration award issued in the Royal QOak school district was
not included because it was limited to advisory arbitra-
tion. A list of the awards contained in the study,
including the school district, date of award, grievance
issue, and ocutcome are contained in Appendix A. The

awards are arranged in chronological order.

Objectives of the Study
As noted in Chapter I, the purpose of the study

was to explore, investigate, analyze and describe the
nature of grievance arbitration in the Michigan pubdblic
echools since the enactment of the Michigan public Employeeo
Relations Act of 1965, The objectives of the study were
derived from the search of the literature on grievance
arbitration as revealed in Chapter Il of the study,

Two objectives were identified. The first was to

attempt to determine whether a new common law arising fronm
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rrievance arbitration could be discerned in the awards
rendered in the public schools. The second objective was
to secure specific information about the arbitration pro-
cess itself from the body of awards.

For purposes of determining the ans&er to the first
objective it was considered necessary to establish which
authorities were relied upon most frequently by arbitrators
in arriving at their decisions. In addition to the authori-
ties revealed, it was considered necessary to determine the
nature of the disputes and their outcomes, and the most
common defenses relied upon by school district authorities
for their action prompting the grievance. Finally, the
remedy ordered where a violation was determined by the arbi-
trators would reveal the extent of arbitral authority and
import.

it was assumed that from this information a pattern
could be discerncd as to whether arbitrators ruled with any
decrece of consistoncy on certain classification of disputes
and the general nature of remedies ordered thereof, Consis-
tent patterns of defense by school district authorities and
their relative successes could also be examined. Therefore
data were extracted from the awards in the study to answer
the following questions:

i-1. Which authorities were rolied upon by arbitrators as
basis for decisions they have rondered in Michigan

public school grievance disputes?
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I-2, What types of issues were most often in dispute as
evidenced by their frequency of appearance in arbi-
tration awards?

I-3. What werec the outcomes of the disputed issues?

I-4. ‘What were the nature of the remedies provided by
arbitrators when they decided that a violation of
the collective bargaining agreement had occurred?

I-5. Vhat were the most common employer arguments raised
in defense of a disputed action?

To secure information regarding the second objective
it appeared appropriate to center upon the problems identi-
fied in Chapter II to determine their prevalence in school
arbitration., It was deemed to be of interest to examine
the actual time periods involved in school arbitration, as
well as costs involved, and the degroe of formality attached
to the process., Additionally, the background of legal
training and oxperience possessed by arbitrators would be
of interest in the study. Finally, tho method of selection
of arbitrators would likely reveal the location of informa-
tion for future research, should one or several primary
sources be so indicated.

Therefore, the data were cxamined to answer the
following questions:

II-1., What were the time periods involved in resolution of

contract disputes which utilize the arbitration pro-

cess®?
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II-2. What were the costs attached to arbitration of school
srievances?

ITI-3. Vvhat persons were being used by the parties of dis-
pute in presenting their relative positions?

II-4, How often were writton briefs used in school arbi-
tration proceedings?

II-5, What procedures were being used for the selection of
an arbitrator by the parties?

II-6., What was the backsround and training of the arbitra-
tors?

The classification and analysis of the data would
proceed in accordance with the objectives stated above and

in answer to the specific questions posed in the study.

Classification d Analyeis of the Da

I-1. To secure definitive information regarding the
source of authority used as the basis for an arbitral
decicion the following classifications were croated. The
frequency of response would indicate the major authorities
relied upon by arbitrators. The determination of classi-
fying this arca was considered the most difficult task in
the study.,

A - State Statutes and Judicial and Agency Decisions
- Federal Statutes and Judicial and Azency Decisions
Past Practice in Local School

= Industrial Arbitration Precedence

0 o o o
'

- School Arbitration Precedence
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- Contract Language
Merits of Instant Case

- Intoent of the Parties

H @ Q
'

- Other
I-2, To obtain classification of issues submitted to arbi-
tration, the following were created. The frequency of
occurrence would identify the most disputed areas and per-
mit reference to the outcome of the disputes. The issues
were classified as follows:

A - Leave Benefits

B - Compensation for Additional Duties
- Discharge
- Transfer and Promotion
Definition of Working Day

- on-reappointment to Non-tenure Position

Qo = WM v a
!

- Basic Wages

(]
L]

= Other
I-3. The outcome of the issues submitted to arbitration
were simply classified as "sustained" and "denied" to indi-
cate whether the moving party (employee) was supported in
his grievance. The total for outcomes was noted as well as
the percentage for each issue clarification.
I-4, The remedies which were ordered by arbitrators upon
finding a violation had occurred were classified as follows:
A -« Reappointment
B - Back Pay
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- Additional Payment

O o
1

Ceasce and Desist Protested Practice

- Take Affirmative Action

i I o1

= Cther
I-5, For purposecs of classifying the most common arguments
used by school authorities in defense of a disputed action,
it was anticipated that several defense arguments might bo
raicsed.,. The problem of discerning what appeared to be the
ma jor defense was considered a most difficult process in
the examination of awards. The following arguments were
anticipated:

A - Past Practice

B - Intent of the Parties
- Contract Language
- Emergency Conditions

Non-arbitrable

2y B ' I v I &
i

- Cther

It was anticipated that a common defense might be
that the issue was not subject to arbitration.

To secure information regarding the actual arbitra-
tion process in school arbitration, these categories were
createds
II-1., To permit an assessment of the actual time trans-
pirin~ in the grievance process, it was determined to
ascertain the length of time involved from the original
filing of the grievance to the final date of the award.
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Additionally, it was considered of interest to determine the
length of time from the original filing of a grievance to
date of hearing and the time period between the hearing

and the final date of award. Median timoes and extreme
ranges were to be noted,

II-2, To determine costs of arbitration it was decided to
assemble the information on file with the cooperating organ-
izations and present that which was available.

II-3, To determine the degree of attorney utilization by
the parties, notation was made in each instance as to
whether the partices' roprosontatives wore attorneys or other-
wise and those instances where neither party was represented
by an attorney. The frequency of use was to be reported in
percenta~e form.,

II-k. Tnhe simple presence of writton briefs was indicated
as another aspect of the problem of formality identified in
Chapter I1I,

II-5. For determining the method of selection of arbitra-
tors, the American Arbitration Association and local deter-
mination were the catogories for separation.

II-6. To determine the background and training of arbitra-
tors, they were classified as attorneys or non-attorneys.6

In addition their memborship in the National Academy of

6Found at Labor Arbjitration Cumu%%t%ve Digest and
Table of Cases, The Pureau of hational Affa ra, Inc.,

’-‘laShington, D.Co. 1969. P 1169‘
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Arbitrators would be noted to indicate arbitration expori-

ence and profossionalism.7

Assumptions and Limitatjons
The study was based on the assumption that it con-

tained the total population of all grievance arbitration
awards issued as a result of disputes arising from interpre-
tation and applications of collective bargaining agreements
existing between public school teacher organizations and
their respective employers. This presumed that all the
awards in the study would be known to their respective state
orranizations. The possibility this would not be true was
considered remote, as only elevon non-affiliated teacher
bargaining units were reported in the state.S

It was further presumed that the sought information
would be included in the text of the arbitration awards.
Limitations to this assumption included recognition that
arbitration costs were not included in the awards but
gained from the files of the Michigan Education Association,

Preliminary examination of several arbitration awards

o 7Thirty-two members of Michigan residence in
ﬂﬁtlongl Academy of Arbitrators (Membership lists 1969-70),
2412 Grant Building, Pittsburg, Ponnsylvania, 15219.

8Unpublished Report to MEA Board of Directors,
December 10, 1969, listing those as follows North Dearborn
Hoishts, Bridgeman, Frankenmuth, Kingston, ilancelona,
Dicgenson-lron County Intermediate, Baldwin Township, Grand
Rapids Junior Collese, Macomb County Community College,
Oakland University and Schoolcraft Community Collego.
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revealed they varied in length and, therefore, comprehen-
siveness in the amount of information contained in the
awards,
As noted in an earlier study of the formality of
arbitration, the examination of the decision making process
ic subject to qualification regarding the true basis for a
decicion. The author noted that his study, as this study,
was limited by
+ ¢« ¢ the fact that the weigzhts and sources of given
precedents are not always clear from written opinions;
that prior cases may be followed or rejected without
any indication to that effect in the written awardg;
that arbitration decisions are not necessarily
attempting to conform to the procedural or substantive
standards of a common law.9

Nevertheless, the material presented here should further

knowledre of what has occurred in arbitration in the Michil-

ran public schools and promote a more knowledgeable dis-

cussion of the subject.

Summary
This chapter has presented the methods and proce-
dures used within the study. The procedures used included
clascification and analysis of data to provide an empirical
base of information in the oxploration and description of
frievance arbitration in the Michigan public schools since

cnactment of PERA. The population of the study includes all

9Hafen. "Labor Arbitration-~The Values and the Risks
of the Rule of Law," p. 231.
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known arbitration awards issued to March 1, 1970. The
sources of data are derived from analysis of the arbitration
awards on file at the two state teacher organizations' head-
quaricrs and at the headquarters of the Michigan School
Boards Association.

To accomplish the overall purposeo of exploring and
analyzinz grievance arbitration in Michigan school districts,
the technique of frequency analysis was used., Five ques-
tions were prepared, the answers to which would clarify
whether a common law was emerging from the body of arbitra-
tion awards under study. The issues, the most common
defense of school districts, the arbitrators® decisions,
the authorities cited as basis for the decisions and the
renedies ordered were analyzed.

2ix questions were developed to seek additional
information about the arbitration process. The costs, the
lensth of time required for arbitration, the degree of
attorncy participation in the proceedings, the frequency
of written briefs, and the manner of selecting arbitrators
were soufght in those questions. In addition, the back-
fround and training of the arbitrators was to be determined.

Assumptions and limitations were listed with atteon-
tion directed to the problem of presenting quantitative
data arising from the decision making process, It was
assumod the desired information would be contained in the

arbitration awards under examination, although it was
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anticipated the quantity of information contained within

the awards would vary.

Chapter IV presents the findings.



CHAPTER 1V
PRESENTATICN AND DISCUSSION OF THE FINDINGS

This chapter contains the findings. The data
extracted from the arbitration awards under study are con-
tained in Appendices B and C of this study. A listing of
the awards examined in the study is found in Appendix A,
along with the code number assigned to each award for
classification purposes. It should be noted that each
award examined did not contain all the information sought
and therefore attention should be directed to the total
response for each category of findings.

This chapter is divided into four parts. The first
part presents the findings determined as necessary farclarifi-
cation of the first objective of the study, while the second
part presents the findings related to the second objective
of the study. A third portion of the chapter contains addi-
tional information which emerged during the treatment of

data., The fourth portion contains a discussion of the

findings.,

Qbjective #1 - A New Common Law

In seeking clarification as to whether a new common

law in education is emerging from the body of arbitration

awards rendered to date in Kichigan®s public school, five
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questions were developed. The gquestions and the findings

are presented,

Which Authorities Were Relied Upon by Arbi-
trators as Bases for Decision They Have
Rendered in Michigan Public School Griev-
ance Disputes?

From the data contained in Appendix B-l1 the fol-

lowing table is presented:

TABLE I,--Authority Cited as Basis for Arbitrator®'s Decision
— e e — . — ]

Authority and Classification Number Percent

A, State Statutes, Judicial and

Agzency Decision 0 0
B. Federal Statutes, Judicial and
Agency Decision L 6.16
C. Past Practice 7 10,77
Ds Industrial Arbitration Prece-
dence 7 10,77
E. School Arbitration Precedence 0 0
F. Contract lLanguage 24 36,92
G. Merits of Instant Case 20 30.77
s Intent of the Parties 2 3.07
I. Other 1l 1.54
Total 65 100.00

The two most common sources of authority used by
arbitrators were the meaning of local contract language and
the merits of the instant case (67.69%). Industrial arbi-
tration precedence accounted for ten percent of the deci-
sions, while no school arbitration precedence were used as

a basis for decisions.
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No industrial arbitration precedence was cited for
13 erievance decisions in 1967, 2 of 18 in 1968, 4 of 28 in
1968, and 1 of 6 in 1970 resulting in no reliable pattern

of increased reliance on this source.
What Were the lajor Issues Submitted to Arbitration?

From the data contained in Appendix B=2, the fol-

lowing table is presented:

TABLE II.--Issues Submitted to Arbitration

Issues and Classification Number Percent
A. Leave Benefits 6 9.23
B, Compensation for Additional

Duties 12 18,46

C. Discharge 3 L,61

D. Transfer and Promotion 1 6,15

E. Definition of VYorking Day 5 7 .69
F., - Non-reappointment to Illon-tenure

Position 7 10.77

G. Basic Wages 14 21 .54

H, Other 14 21 .54

Total 65 99,99

Two of every five arbitrations (Items B and G [40%])
dealt with compensation. Over one of every five issues sub-
mitted to arbitration were unanticipated and dealt with such
diverse areas as employment of black teachers, insurance
coverare, letters of reprimand and others. Leave benefits
(9.237) and failure of districts to reappoint teachers to

non-tenure positions (10.77%), (generally coaching)
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together accounted for one of every five grievances in the

study.

What Were the Outcomes of Disputes Submitted
to Arbitration?

From data contained in Appendix B-2 the following

table is presented:

TABLE III.-=-Outcomes of Issues Submitted to Arbitration

————
——

Sustained Denied

e
——

Issues and Classification Number Percent Number Percent

A. Leave Benefits 3 7.3 3 12.50
B, Compensation for Addi-

tional Duties 9 21.95 3 12.50
Ce Discharge 3 731 0 0
D. Transfer and Promotion 2 4,87 2 18.33
Ze Definition of Working

Day 1 2.44 L 16,66
F. Non-reappointment to

Yon-tenure Position 6 14,63 1 4,16
‘. Basic Warses 10 24,39 L 16.66
s Other 8 17.07 6 29.,16

Total 42 99,97 23 99.97

Teachers were sustained in 42 of 65 grievances in
the study or were 64,41 percent successful. They were most
successful in the areas of compensation for additional
duties, in disputes over basic wages, and where teachers were
threatened with discharge or non-reappointment to non-tenure
positions. School districts were more successful where

disputes involved the definition of the teachers® working day.
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What Were the Nature of Remedies Where
Grievances Were Sustained?

From data contained in Appendix B-3, the following

table is presented:

TABLE IV,--Types of Remedies Ordered by Arbitration

Remedies and Classification Number Percent
A. Reappointment 3 6.97
B. Back Pay 12 27 .91
Ce Additional Payment 15 34,88
D, Cease and Desist Protested Practice 1 233
£. Take Affirmative Action 8 18,60
F., Other 4 9.30
Total L3 # 99.99

* Partial Award in Denial--Arbitration Code 38.-A

As noted in tables II and III, the most common issues
involved compensation and teachers were generally successful
in these type grievances. Data in Table IV indicate nearly
two of every three remedies ordered by arbitrators required
either additional payment to teachers or back pay. The next
most frequent remedy was for arbitrators to order school dis-
tricts to take some type of action, i.e., reposting of an
improperly filled vacancy, sending dismissal notices to
teachers not paying representation fees, or providing a with-

held benefit.
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What Are the lMost Common Defenses Used by
School Districts?

From data contained in Appendix B-4 the following

table is presented:

TABLE V.,~=School District Defenses

——te — — —
— — S —

Defense Argument Number Percent
A. Past Practice 15 23.07
B. Intent of the Parties 5 7 .69
C, Contract Language 15 23.07
O. EZmergency Condition 3 L,62
£. DNon-arbitrabdle 6 9.23
Total 65 99.99

The most frequent defenses (nearly one-third of the
cases) were not anticipated and inecluded such diverse areas
as management perogatives, parallel jurisdiction by another
aFency or the nmerits of the case. Additionally, heavy reli-
ance was placed on past practice and the language of the
contract. Examination of the data in Appendix B-4 reveals
that a threshold defense was raised regarding the arbitra-
bility of an issue in 19 cases or nearly 30 porcent of the
frievances in the study.

The relative success of these defenses is found in
the following table and are derived from data found at

Appendix B-4 and Appendix B-2:
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TABLE V-A.-~School District Defenses and Outcomes

p—————
———

Successful Unsuccessful
Lefense Argument Number Percent Number Percent
A. Past Practice L 17.39 11 26,19
3, Intent of the Parties 1 4,35 L 9.52
C. Contract Lanzuage 8 34,78 7 16,66
D. Emersency Condition 2 8.70 1 2,38
E. Non-arbitrable L 17.39 2 h,76
F. Other L 1? . 39 17 40 oL"B
Total 23 100,00 L2 99,99

The most common defense, which included management
peroFatives, parallel Jjurisdictions or the merits of the case
proved to be the least successful. Heavy reliance on past
practice was also relatively unsuccessful. When school dis-
tricts argued the meaning of the contract language, used
emergency conditions, or raised the issue of whether a

Frievance was arbitrable, they were more succossful.

Objective #2 - Additional Information

About the Arbitratio 0Ccass

In seeking further clarification regarding the arbi-
tration process, six questions were developed. The questions

and the findinss are presented.
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What Ar¢ the Time FPeriods Involved in Resolution
of Contract Disputes Which Utilize the Arbi-
tration Process?

From the data contained in Appendices C-l and C-l-A

the following tables are presaented:

TABLE VI-A.--Time Between Filing of Grievance
and Arbitration Hearing

Percent

Days Number of Total
0- 99 6 20,69
100=199 10 34,48
200-299 11 27.93
300'399 1 3-"’5
Lo0=L99 0 0,00
500- Up 1 3.45
Total 29 100,00

Actual iledian - 184 days
Range = Hish - S49 days
Low - 3 days

TABLE VI=3,--Time Between Arbitration Hearing
and Awards

|

Percent

Days Number of Total
0- 29 20 40,82
30~ 59 19 38,77
60=- 89 6 12,24
90-119 2 L.o8
120=-149 0 0.00
150-179 1 2.0L

Total 49 99.99
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Actual iiedian -~ 36 days
Ranre - Hirh - 228 dayrc
Low - 6 days

TABLE VI-C.,--Total Time Required Between
Filing of Srievances and the Issuing of the
Arbitration Award

———

— ———

Percent
Days Number of Total
0- 99 3 750
100-199 15 37.50
200=-299 16 40,00
300-399 L 10.00
L00=499 1 2.50
500- Up 1 2.50
Total Lo 100,00
edian - 212.,5 days

Ranre - Hizsh - 586 days
Low = 47 days

Aside from two unusually long instances, the pursu-
ance of contract crievances reaches the arbitration hearing
etare in less than 300 days in 93.0 percent of the cases
studied. Followin~ the arbitration hearing, an award was
issued within 90 days in 91 percent of the cases. The total
time taken from the original date of filirng a grievance to
final decision had a mean time of 212.5 days, but over 5
percent of the srievances in the study required longer than

a calendar year to receive a decision.
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what Are the Costs Attached to Arbitration
of School Grievances?

From data contained in Appendix C-2 the following

tablec were constructed:

TABLE VII-A.--Arbitrator Feces and Expenses

—— —
L= —

Nunmber Percent

Costs of Awards of Total
0-3199% 1 J.45
200- 399 10 34,48
L00O- ;38 12 41.38
600- 3 10,34
800~ 999 2 6.89
Total 29 99.99

Actual Median - 3 L450.00
RanFe - High - 31,533.00
Low - 150,00

In approximately 80 percent of the arbitrations
studied the arbitrators' fees were less than $600.00; how-
ever, in one of ten arbitrations the fees and expenses
exceceded 3800.,00,

It must be noted that a very small and limited num-
ber of responses was available and all but one of these
were fces of attorneys employed by teacher organizations

affiliated with . EA.
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TABLE VII-B.,-~Attorney Fees and Expenses

p—

— —
v-— —————

Number Percont

Costs of Cases of Total
0-3 499 3 33.33
500= 999 2 % 22,22
1,000~ 1,499 2 22 .22
1,500- 1,999 0 0.00
2,000~ 2,499 1 11.11
2,500~ Up 1 11,11
Total 9 99.99

(* Including a school district attorney fee)

Actual liedian - 3 925.00
Rance - High - $2,812.50
Low -3 111.83

Wwhat Persons Are Being Used by the Parties to
Present Their Casec to an Arbitrator? How
Often Are VWritten Briefs Mentioned in the
Arbitration Proceedings?

“rom data contained in Appendix C-3 the following

tables were constructed:

TABLE VIII-A.-=-School District Representatives
in Arbitration Proceedings

———
p——

Party umber Percent
Attornoy L2 73.68
Consultant 8 14.03
District Cmployee 7 12,28

Total 57 99 .99
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TABLE VIII-B,~-Tecacher Organizations® Repre-
sentatives in Arbitration Proceedines

Party Number Percent
Attorney 25 43,86
State Representative 20 25,08
Local Officers 12 21,05

Total 57 99.99

TABLE VIII-C.=-Attorney Representation in Arbitration

Proceedings
p———— e e e ——————— —— ]
School
Districts Teachers
Neither Only Only Both Total
Number 13 19 2 23 57
fercent 22 .81 33,32 3.51 L0o,35 100.0C

In three of four arbitration proceedings, school
districts are represented by attorneys while teachers rely
on their own officers and staff in more than half of the
arbitrations. Both parties were represented by attorneys
in L0 percent of the cases studied, but in one of five
irstances neither side used attorneys to present their
cases.,

From Appendix C-3 it was noted that in 30 arbitra-
tions, or over half of those included in the study, briefs

were written and filed by the parties.
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iihat Procedures Are Being Used for the Selection
by the Parties of an Arbitrator?

From data contained in Appendix C-4 the following

table was constructed:

TABLE IX.==Selection Procedures for Arbitrators

Selection Number Percent
American Arbitration Association 38 65.52
Federal ilediation and Conciliation

Lervice 1 1.72
Ilichigan Employment Relations
Cormission 1 1,72
Local Selection by the Parties 18 31,03
Total 58 99,99

Nearly two of every three arbitrators included in
the study were selected through the American Arbitration
Association, while the balance were generally selected by
the local parties. Zovernmental agencies supplied a neglig-
ible number of arbitrators.

What Are the Backgrounds and Training of the

Arbitrators?

From data contained in Appendix C-4 the following

tables were constructed:s
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TABLE X-A.-=Grievance Decided by Arbitrators
with Legal Training

Arbitrator Number Percent
Attorneys L2 70.00
Jon=attorneys 18 30.00

Total 60 100.00

TABLE X=-B.-=Crievances Decided by lMembers of
the National Academy of Arbitrators

——
— — ——

Arbitrator Number Percent

ilember 48 73 .84

Lon=-memnber 17 26.15
Total 65 99.99

Seven of ten arbitrators had legal training in their
backsround and nearly three of four ardbitrators were experi-
enced and professional as indicated by their membership in

the ‘ational Academy of Arbitrators.

Additional Findinms Embodied jin Arbitrator Language

This section contains language and additional
findings which were encountered in the examination of the
data. One area of special interest, which emerged during

the study, dealt with the perceptions of the arbitrators as
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thcy began to practice their profession in the public
schools, With an obvious sense of history the first known
arbitration was described as follows:

Warren 2/12/67 (Robert G. Howlett)

This is, I believe, tke first arbitration between a
3oard of Education and the exclusive representatives of
3oard of Education cmployees since the enactment of the
Public Employment Relations Act which became offective
July 23, 1968. The arbitration was conducted under the
rules of the American Arbitration Association, and a
hearing was held at the Association offices in Detroit.
Both parties were represented by highly competent
counsel, cach of whom prescented excellent opening state-
ments and post-hearing briefs. In this instance, con-
trary to some arbitration which I have heard, I believe
all relevant testimony was produced at the hearing; and
all ar~uments, both legal and evidentiary, presented to
the arbitrator.

As noted ecarlier, prrievance arbitration has been
resisted by some school authorities and their arguments
mirht well be contained in the comments by an arbitrator who
was confronted with such rescistance:

Zvart 10/20/68 (E. J. Forsythe)

The 3Board cites the contract language as calling for
atternmpting to mutually arree on an arbitrator before
involvin~ the assistance of the American Arbitration
Association for two reasons. First, arbitration in
publiec education is new. Consequently, says the Board,
the American Arbitration Association has no panel of
experienced public education arbitrators, The Board
cays all it can provide is a list of industrial arbi-
trators. <Cecondly, the Zcard arrsues that the Contract
between the parties has devised a gricvance procedure
which makes it possible for the parties to first
atterpt to find a man knowledgeable in school affairs--
recognizing that this mifht not always be possible, the
parties thon have provided for resort to the American
Arbitration Association as a *"last resort." The Board
cays "a prime recason for the parties to mutually agree
on an arbitrator was to offer some protecction to the
Zoard over who would interpret their contract.
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The Board complains of the expense of the American
Arbitration Association with its filing fee, a fee for
cach postponement, and the matter of the arbitrator's
fee. The Board counsel says he knows of several
instances where the parties were able to secure the
services of a qualified local citizen or area resident
who was willing to assume the responsibilities and
oblirations of the arbitrator as a public service to
the community--with no cost involved.

The Board arrues that the Association made abso-
lutely no attempt to mutually select an arbitrator
before invokins the American Arbitration proceedings.

« «» o« In this case the Board of Education is requesting
outrirht dismissal of the grievance. It arsues enough
time and effort have alrecady been spent on this matter.
It ar~ues that amons the reasons for dismissing the
~rievance in the present case include the fact that
collective barzainins is new in public educations there-
fore, the viability of the entire grievance procedure,
th? very heart of the Acrecement, is at stake. {pp. 9 and
10

An economics professor at the University of Michi-
7an, while actins as the first arbitrator in a local schocl
gystern, commented on the impact of arbitration on typical
school practices and appears to show great perception to the
problens posed:
reenville 11/9/67 (William Xaber)

while this arrcement is between the Beoard of Education
functionin~ under public law, and the Association of
“‘eachers, its provisions are essentially similar to
those which have characterized collective bargaining
contracts in non-teachin~ activities for more than
half a century. The Board has statutory oblizations
under the !iichiran law, It has, however, the authority
1o makxe a contract with the Zreenville Education Asso-
clation, and asgreces in Article XIV to carry out its
le~al functions and its reserved rights in such a
manner "that no action shall violate any of the
expressed terms of the Agrecement." This Arbitrator,

a member of the teaching profession, recognized that
an arrecnent between a teachers® association and a
School board, a relatively new development in our
country, dramatically changes the relationship between
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the teacher and the school authorities. The adjustment
will not be easy. It will require patience and under-
standinz on the part of both parties if the strain and
tension often associated with collective bargaining
rclationships are to be aveoided., It is clear that in
makin~ such a contract, the School Board has undertaken
to treat, by consultation, negotiation, and mutual
arrcenment, many matters which heretofore it could have
decided unilaterally.

“he problem of parallel Jjurisdiction with other laws
and authorities was recognized by one arbitrator who com-
menteds
Winterford 3/1/67 (Robert 5. Howlett)

I recornize that in interpreting the contract, it has
been necessary to consider the Public Employment Rela-
tions Act, the Tenure of Tecachers Act, and the 1955
zchool Code in order to render an intelligont decision.,

Another arbitrator was faced with arbitrating an
issue which was at that very time before the Michizan Court
0! Anpeals and stated his position thusly:

Touthrate 4/29/69 (Leon J. Herman)
‘"Mis award is in no way to be considered as a predeter-
mination or infrin—ement of any court or Labor Depart-

nment proceedinsg, finding or judgment . . + in explana-
tion of the foresoing decision I wish to state that I

nmalte at this time no decision as to_the validjity or
le~ality of the arency shop provisions. The matter is
now pendins before the courts and the State Labor Board.
Their decisions would in any event have superior author-

ity. liy role here is simply to inte et the cont t
as the partiec intended it. (Empﬁasfs supplied)

In nmoct instances the issue was rather clearly and

succinetly stated by the arbitrator, for example:
Lineoln Park 4/6/69 (Harry N. Casselman)
as trhe appointment on October 2, 1967, of the Varsity

Saseball Coach, Thomas Noland, by the Lincoln Park
Zoard of Education for the school year 1967-68 invalid



105

under Article VII of the collective bargaining acree-
ment of the parties? If so, what 1s the proper remedy?

Yowever, the very question of whether an issue was
arbitrable appeared in scveral instances and in threec awards
in the study it was the scle issue. The gquestion of arbi-
trability mi~ht be posed as was the following:

arper Creek 5/27/69 (Harry ii. Casselman)

1. Is the rricvance of John Wachsmuth, filed February
13, 1968, arbitrable under the provisions of the
contract?

2. Did the 3chool Board violate the agroecment of the
parties by failing to provide Blue Cross-Bluo Shield
nealth insurance for the period betwoen October 21,
1967 and lovember 10, 19677

Answer in the same case:s

l. The frievance of John Wachsmuth filed February 13,
1963, is not arbitrable because his grievance was
not filed within ten days of the occurrence of the
cvents constituting the grievance as specified in
Article IV C of the Agrecment of the parties.,

2, ~ince the rfsrievance is not arbitrable the merits of
the srievance is not reached.

If the issue is found to be arbitrable then the
arbitration moves to discussion and decision of the main
issue, ow another timeliness argument was handled is shown
heret
Lincoln Park 9/6/68 (Robert S. Rosenfioeld)

The Zmployer surgests the grievance is untimely because
1t wac not filed within 20 days of the day ~rievant
Simed his contract. This suggestion is based upon
Article X7 of the contract which requires that a griev-
ance be brou~ht to the attention of the School Board
not later than 20 working school days after the event
or occurrence which is the basis of the alleged rriev-
ance, This sugrestion is without merit. Since a wage
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dispute continues in effect each time the grievant
receives what he claims to be an erroneocus rate of pay,
his rFrievance is not untimely even though it was not
filed within the 20 day period referred to.

The effectiveness of this argument, when raised, in
blockins resolution of the dispute is recosnized by arbi-

trators:
Chippewa Vvalley 6/2/68 (11, David Keefe)

In this case, both sides resorted to technical objec-
tions which, if upheld, would either have prevented any
hearing at all or would have effectively prevented the
arbitrator from making any decision without risk of
cxceedin~ his authority.

It is a leritimate arsument and must be treated
where raised. The comments by this experiericed arbitrator
help clarify this areas
Lakeview (Battle Creek) 8/8/68 (Harry N., Casselman)

e must firet determine the threshold guestion of arbi-
trability. It is always a pertinent inquiry unless
waived exprecssly or by conduct constituting proper
rrounds for estoppel « + o Iy own view is that unless
a court has passed on arbitrability affirmatively, the
iscsue is necessarily before the arbitrator and that
this may be true cven in cases where a court has ordered
arbitration, since implicitly the Jjurisdictional issued
nmay have deferred to the arbitrator by the court on the
theory that his "greater experience” in labor relatioins
issues was barrained for by the parties.

Further cxamination of the arbitration awards leaves
unclear whether the burden of proof rests on the School
Coard or the teachers' orranization, Examples of two points
of view were found:

Sirminchan 3/15/67 (David G, Heilbrun)
“irce the Association it the noving party in these

frievances it is the Beoard, its administrative personnel,
and their technigues, which are to be scrutinized,



107

3loomfield Hills 1/27/69 (Harry N, Casselman)

The BHEA ag proponent of the erievance has the burden
of provins that the Board violated the agrecment of the
parties as alleged,

It is apparent that the burden of proof rests
cquarely with the School District when it attompts to disci-
pline or discharpe teachers as noted in the lansuage of the
following two opinionss
varren 5/25/68 (Richard littenthal)

The School Board removed Novak from his position in the
mictaken but good faith belief that it had complete and
unfettered discretion with respect to extra-curricular
coachins assisnments . .

“here is another serious flaw in the School Board's
case, James maintains that Novak's performance as Hoad
Football Coach grew prozressively worse between 1964
and November 1966 . . .

e issued some memoranda to lovak, complaining about his
failure to take proper care of the equipment, his failure
to attend lea~ue meetinss, and so on. He spoke to him
about sone other matters. But not once in this entire
neriod did he apprise Novak that he was dissatisfied
with hie overall performance or warn Novak that he

would recormend his dismissal if no improvement took
nlace. I'ovalk was never recally put on notice that he

was in danfer of losine his coachins position. He was
never nade aware that he had to perform his work better
in order to retain his coaching position. Such notice,
such advance warning, is an essential ingredient in any
fair disciplinary procedure.

“he School Zoard concedes that the removal of lMNovak
as cad Football Coach was "disciplinary action.™
Because most of the charges against him have not been
borne out by the evidence and because the School Board
fajled to provide him with any notice of the need for
improverient, I find that the discipline was neither
"fair" nor "for just cause.,"

Carman (Flint) 1/31/69 (“oward A. Cole)

Ctn the question of whether there is just cause for the
concidered action a~ainst lrs. the Board must be
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neld to have the burden of proef . « . the arbitrator
has found in the record a substantial amount of the
evidence azsainst llrs, to be either trivial in
nature or without probative value . . . But he has

also found sufficient probative and significant evi-
dence to establish that lrs. was ~suilty of lacking
tact in dealinc with her fellow teachers, and (more
importantly) improper attitudes toward the Principal,

to thg)extent that her discharge was Jjustified. (pp. 9
and 1

The flexibility and specd of the arbitration process
emer~ed in the unusual instance wherc one school district
chanred the opening date of school in violation of the
a-reement with its teachers. Recognizing the dislocation
which misht result from ordering a further change in the
onenins date, the arbitrator permitted the district to pro-
ceed but its violation cost the district an estimated $40,000.
“he award was wired four days following the hearing.

Fl.nt 8/24/68 (!i, David Xeefe)
Wwere it not for the fact that consideration of this
case came before the Arbitrator too late to aveid pub-
lic confusion through 11lth hour postponement (and
because the Association provided alternate proposals
for relioef, based on not disrupting the scheduled
openings), the Arbitrator as the observer of a bargained
arreenent on this starting date, would have been forced
to rule that the opening date of August 26, 1968 should
be set aside and put back to September 3, tho day after
the Labor Day Holiday.

’he personal attitudes of arbitrators are apparent
factors in at least some of their decisions. Direct con-
tradiction is found in two arbitration decisions regardine
whether teachers should receive extra salary credit for

colle~e credits which have little to do with teacher prepara-

tion,
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In Lake Orion (5/14/6%) Arbibrator Whiting dis-
cussed the issue and observed that one of the prime reasons
for salary schedules based upon educational attainment is
to encourage teachers to continue their studies and therebdby
improve their teaching capabilities. He found the district
had failed to be specific in the requirements for salary
crodits for college credits and awarded the grieving teacher
salary credit for 33 hours of college credit taken in a
collese of nursineg between 1951 and 1954,

In the Lincoln Park school district, a similar dis-
pute was resolved arainst the teacher and the award con-

tained this language:
Lincoln Park 9/6/68 (Robert S, Rosenfield)

« « « the hours wore incidental prior to time grievant
determined to become a teacher. To adopt the Union's
(Association®s) view would penalize the student who
comes to the teaching profession after stralight forward
completion of the minimal cducational requirements for
certification as compared to the student who is uncer-
tain of his desires and comes to the profession after
rmeanderings throurh a number of surplus college credits,
15 of which the Union now claims would entitle such a
student to a hicher starting rate of pay. (Clarifica-~
tion supplied)

Another observation in a study of the awards indi-
cated that arbitrators, at times, rotain jurisdiction of an
issue--particularly in back pay awards. An example:

Warren 2/16/67 (Robert C. lowlett)
I reserve jurisdiction to determine the amount due to
each of the teachers entitled to salaries in excess to
the salaries recceived during the 1966-67 school year

in the cvent the parties are unable to make such deter-
Mlnation,
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£till another and very significant indication of an
arbitrator®s attitudes toward what constitutes proper teacher
behavior includes an instance where two community college
probationary teachers were denied full contract status and
amons the reasons stated by administrators was that they
had simned anti-war posters carrying the statement "F____
War."
Schoolcraft Community College 8/22/69 (Leon J, Herman)

There is no reason to assume that a probationary teacher
should be bound by a hirher standard of conduet than a
full status teacher. Both aro instructors of the same
students and both are expected to meet certain standards
as to personal conduct,.

I am not altogether satisfied that the complaints against
the Grievants should be removed from their files. I
believe it is as least poor taste and a demonstration

of poor judrement indicating a lapse of professional
inte~rrity for a school teacher to sign a poster such as
this in the school buillding at the behest of a student

of the school. The lansuage used may be in current usage
amons the younger generation, but it is not the type of
lanruare which should be fostered in common usage by the
tcachers in the school, who are expected to demonstrate
by their own acts and speech a higher standard of
bechavior and a disapproval of vulsarity. I do not dis-
approve of the sentiment expressed in the poster, nor
would I disapprove of the lancsuage were it not for its
use by a teacher in a public school.

I an not impressed by the contention that Grievants
should be frece of condemnation because they acted as
citizens and not as teachers . . ... Their rights as
citizens must be respected, but their conduct as teachers

gs it affects their school is subject to managorial con-
rol,

Other arbitration concepts oncountered for the first

time in schools included:

Zuena 'ista 2/7/70 (Harry N. Casselman)



Furthermeore, in _arriving at the

a _cardinal rule of construction that an r
nost strictly constructed against the author of the
document. It is thereofore incumbent on the representa-
tIves of the School Board to choose language in the
menorandum which objectively demonstrated their subjec-
tive intent, or be bound by the implication flowing
from the lansuare chosen. (Emphasis supplied)

Flint 8/24/68 (ll. David Keefe)

The 3Bocard has regarded that the managements' rights
clause relieves it of the duty of (the) following past
practice. Acs a mandatory subject of bargaining, deter-
mination of school calendars is clearly not a topic
appropriately for sole management discretion and there-
fore falls within the range in which the past practice
concept is applicable.

Xent City 6/26/69 (. David Keefe)

Whether this can be accepted as a valid explanation
depends upon the result of scrutinizing the applicable
portions of the Arreement. Since no part of this can
be read out of context (single clauses are commonly
modified by other relevant sections . . . ) this
requires the arbitrator to take an overview of the
tozal Agreement so as to determine the equities of the
matter.

The preocedential value and importance of arbitration
on succeeding school practices was obviously carefully noted
by this arbitrator:
viaterford 8/26/67 (Billie S. Farnum)

Further, that the statement of the Waterford Education
Association durings the hearing, that should this griev-
ance be resolved in its favor it would not establish
precgdence or cause for any other summer school project
Eartlc;pant for further rsrievance afainst the Waterforad
fownship Zchool District Board of Education is hereby
issued as a decrece and nade a part of this award.

The unorthodox views of one arbitrator raises the
question of whether an arbitrator must confine himself to

questions of intent of the parties, merits of the issue and
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contract language or be aware of all existing law, In

this instance the arbitrator cited one Supreme Court deci~
sion, five foederal distriect court decisions, six different
state court decisions and the Cincinnati IlMunicipal Court to
gupport his decision:

Warren 2/16/67 (Robert G, lowlett)

I base decision on the ground that the Warren Education
in exerting the Agreement containing the disputed
lansuage sifsned the contract which included a provision
which contravenes the Federal and State Constitution
equal protection provision and that these e ble

to public employees. Emphasis supplied
The impact on school management can be discerned in

the comments of an arbitrator regarding what he perceived
to be clumsy administrative action by an elementary school
principal:

Carman (Flint) 1/31/69 (Howard A, Cole)

Parge 2 of the Self Evaluation Sheet, under GENERAL
COMIENTS, scems to represent the perfect capsulation of
a totally ineffective and inefficient attempt at teacher
evaluation finally culminating in a dismissal. These
remarke represent a pitiful effort to say something
like, “She isn't a bad teacher, but she doesn't seem to
be too happy in my building; and, since I'm so rushed
for time, she had better go someplace else next year.,"
Arain, there is nothing of substance in these "general
comments" that represent the last remarks to accompany
the dismissal recommendation for a teacher. It is with
some real degree of professional embarrassment and shame
that I make any romarks relative to the quality of the
comments found on pase 2 of the Self Evaluation Sheet.

Still another revealing attitude of at least one
arbitrator toward the concept of management control is con-
tained in his comments regardins a teacher's failure to re-do

lesson plans as requested by her principal.
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Crestwood 10/20/69 (M. David Keefe)

She was told, in nouncertain terms to re-do her
"lesson plans" and return them by 3145 p.m. of Tuesday,
March 25, This she failed to do, Neither did she
proffer any excuse, or ask for an extension or, even,
register a protest., She ignored the order as if it had
never been given. This is a clear case of insubordina-
tion « + &

Under such circumstances, lManasement is within its
rights to impose discipline. Indeed, it is Management's
responsibility to maintain order in the work-force. A
one day time off penalty under the total circumstances
would, in this arbitrator®s opinion, be improper to
revoke and could expect to be sustained, based on the
fact that deliberate insubordination was resorted to by
the employee. The recourse for the aggrieved individual
is the Grievance Procedure--and not self-help. Refusal
to carry out a direct order is (with notable exceptions
which would not be pertinent to this case through
listing) a flarrant offense which exposes the violator
to almost certain time off, if not discharge.

Nor are arbitrators reluctant to state their opinion
as to what constitutes professional work and what does not.
In deciding whether teachers should be reimbursed at their
rerular teachins salary rates or a lesser rate the following
comments were offered:

Saginaw 5/28/69 (Leon J. Horman)

I arrec with the 3Board, however, that the work that
the teachers were doing in supervising halls and cafe-
terias was not professional sorvice and was in the same
clasc as ticket taking and selling « « « ¢« It consists
of no more than patrollins halls and watching students
in the cafeterias. This does not require professionals,
requires no training and can be done by anyone with or
without a teachine certificate. It is my opinion that
the work may properly be paid for on an hourly rate and,
except in one respect, the grievance should be donied.

~The exception I refer to is the use of a teacher
durin~ lunch recesses to conduct singins groups or
“lec clubs or the like. This is not a non-professional
operation and is one which a teachor is peculiarly fitted
to handle.
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Discussion of the Findings
The findings indicate that the areas most often in

dispute wero concerned with compensation for extra duties

and salary computation of basic wages and benefits, or largely
economic items. Arbitrators, in tho main, were confining
themselves to the actual contract language contained in local
arreements, or facts of the matters as they were presented

in proceedings. Reliance upon past practice in the local
school districts and upon industrial arbitration precedence
were the next most common bases for decisions by arbitrators.
In several instances arbitrators retained jurisdiction of

the disputes following the award of back pay to assist in
resolving any computational probloms.

School districts in defense reliod most heavily on
arruments of management porozatives and parallel Jjurisdic-
tions, the contract language as they interpreted it, and
pacst practice in the local school districts. This reliance
upon nanagement perogatives and parallel Jjurisdictions, and
upon pascst local practice were fenerally unsuccessful and
these arguments were rejected by arbitrators in most
instances,

Where there is a difference over interpretation of
the contract lan~uase each party has fared nearly equally
well, Where school districts attempted to discharge teachers
or attermpted to not reappoint teachers to non-tenure posi-

tions the arbitrators have, with only one exception,
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overruled school districts because they failed to prove
just cause following an adequate warning procedure as is
regquired by arbitration common law.

School districts have often raised threshold argu-
ments concorning the Jjurisdiction of arbitrators to hear
the merits of the dispute., These arguments have generally
been unsuccessful.

The median period for resolution of a contract dis-
pute through arbitration is 212.5 days, or nearly seven
months, which is a long time. The major period of delay
appears to exist prior to an arbitration hearing. Once an
arbitration hearins is held the decision is forthcoming
relatively soon.

Costs of arbitration are difficult to assess duc to
the limited access to information in this area. The median
arbitration fee of 3450 does not appear prohibitive but the
hirhect fee--31,533--s0coms a disproportionate cost. In theo
latter instance, howeover, the arbitration involved a class
action and required several days of hearing and perhaps
represented a fair cost for "justice."

When one considers that nearly three-fourths of
the school districts are using attorneys to represent them
in arbitration proceedings, then approximately $1,000 must be
added to each party's cost of a grievance arbitration where
attorneys are utilized. In twe instances, teacher organiza-

-
v

-0ns maid in ecxcesc of 2,000 each for attorney
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representation., Additionally, it should be noted that
approximately two-thirds of the arbitrations were adminis-
tered through the American Arbitration Association, resulting
in additional costs to the parties of 3$33 oach.

Either for financial reasons or because of greater
confidence in their abilities to present their cases,
teacher organizations use attorneys less frequently than
school districts. The presence of written supporting briefs,
nentioned in over one-half of the arbitration awards, appears
to indicate an evidence of formality and legalism in the
process.,

While the American Arbitration Association is the
most common arfency for seclecting arbitrators, substantial
nunbers of arbitrators are selected by the parties themselves,
The sorvices of arbitration provided by governmental agencies
appear to be gfenerally irsnored.,

The arbitrators who are rendering decisions in
gcnhool contract disputes are quite experienced in the arbi-
tration process, as evidenced by the high degree of membor-
ship in the lational Academy of Arbitrators. Additionally,
these arbitrators tend to be attorneys or have had legal
trainings and can be expected to be familiar with the most
sirnificant labor statutes and judicial decisions recarding
ermployee relations.,

A further examination of the data rovealed that two-

thirde of the school ~rievances wore decided by six
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arbitrators, indicating that some consistency in the appli-
cation of rules of interpretation is already present,

Comments by arbitrators in their awards reveal
they arec not hositant to render opinions as to what consti-
tutes the nature of "professional" work, usefulness of
collerse class credits, proper management actions, proper
teacher behavior, and a host of related subjects which are
often subjects of concern and debate in the education pro-
fession., At least several of the principal arbitrators are
keenly conscious of the impact of collective bargaining on
education and are attemptins to provide fair and reasonable
rules for the education work place.

It would be highly speculative whether these arbi-
trators might be more acceptable if they had backgrounds of
trainines in education. Arbitrators who had professional
education backzrounds misght possess greater insights into
the school problems with which they are confronted. How-
cver, an cqual danger appears to exist, that without the
untarnished eye of a third, outside and uncommitted party,
the school systems may not be sufficiently responsive to
the demands for a contemporary brand of justice which places
a lesser value on older established school practices.

The conclusions, summary and recommendations of the

Study are included in the next and final chapter.



CHAPTER V

SUMMARY, CONCLUSICNS, AND RECOMMENDATIONS

Summary

The purpose of this study was to investigate,
analyze, and describe the nature of grievance arbitration
affecting teachers since the enactment of the Michigan public
employee bargaining law.

A review of the literature on grievance arbitration,
as distinguished from commercial, interest, and compulsory
arbitration, revealed that arbitration is considered neces-
sary for stability of employee relations, the guid pro guo
for the strike and a basic democratic answer to unilateral
employer action. Additionally, arbitration provides clari-
fication of ambiguities in the collective bargaining con-
tract, assists in the development of rules of procedure and
accommodates a basic conflict between the rights of employees
and the rights of management.,

The literature revealed concerns for excessive time
lag, high costs, overformality and the uncertain value of
precedence in arbitration. In spite of these problems, it
was pointed out that no viable alternative process has yet
been invented which protects the basic rights of the dis-

putings parties as well as arbitration.

()
}-
V]
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Arbitration was reported to contain political
aspects, restrictions on management discretion and to raise
philosophical questions regarding the sovereignty of public
employers. The common law of arbitration was identified. A
brief review of the major United States Supreme Court cases
and major Michigan court cases indicate courts will, with
few exceptions, observe and support the private process of
srievance arbitration.

The study was exploratory and descriptive, the
technique of content analysis by classification was used.
The population consisted of 58 ardbitrations involving
65 grievances, To narrow the scope of the study, two objec-
tives were developed-~the first was to attempt to determine
whether a new common law was being fashioned for school dis-
tricts from the arbitration process. The second objective
was to secure data dealing with the actual arbitration pro-
cess itself, including such items as time periods required,
costs, outcomes, and other information. The data were ex-
tracted from the contents of the arbitration awards except
for cost figures,

A series of eleven gquestions was developed, the
answers to which would assist in accomplishing the objec-
tives of the study. Classifications for the information
Sought were developed and frequencies were recorded. Medians,
rancres, totals and percentages of responses were calculated,

The findings revecaled:
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1. The two most common sources for authority cited
by arbitrators were the meaning of the contract language and
the merits of the individual case. Precedence from induse-
trial arbitration accounted for ten percent of the decisions,
while no school arbitrations were cited as basis for deci-
sions., No reliable pattern of increased reliance on indus-
trial arbitration precedence was observed.

2., The most common issues submitted to arbitrators
dealt with computation of basic wages and compensation for
additional duties or assignments. Other issues included
failure to reappoint teachers to non-~tenure positions (par-
ticularly coaching), loss of leave or insurance benefits,
letters of reprimand to teachers, failure of a district to
empioy black teachers and others.

3. Teachers were successful in 42 of the 65 arbi-
trations in the study and were most successful in areas of
compersation and additional duties, in disputes over basic
wages and where teachers were threatened with discharge or
non-reappointment to non-tenure positions. School districts
were more successful where disputes involved the definition
of the working day.

L. Where violations by school districts were deter-
mined by the arbitrators, the most common remedies were to
order payment for lost wages, new computations for compen~
8ation or reinstatement of improperly released teachers.

5. The most frequent defenses by school districts



121

included management perogatives, parallel jurisdiction by
another agency, or the merits of the case. Heavy reliance

was alsoc placed on past practice. A threshold argument of
non-arbitrability was raised in nearly 30 percent of the
cases. o0st common defenses proved the least successful,
When school districts argued the meaning of contract language,
used emergency. conditions as excuses for non-compliance, or
raised the sole issue of arbitrability, they were the most
successful,

6. The median time period between the original
filing of a grievance and issuance of a final arbitration
award was 212,5 days, with the shortest period 47 days and
the longest period 586 days. The median time between an
arbitration hearing and the issuance of an award was 36 days.

7. The fees and expenses of arbitrators ranged
between 3150 and 31,533 with the median cost at $450. Only
nine attorney fees and expenses were located and revealed
the lowest cost at 3111.83 and the highest at $2,812,00,

The median figure for this limited data was 3925.

8. Attorneys represented school districts in
nearly 75 percent of the proceedings while teachers used
attorneys only 44 percent of the casos. In 40 percent of
the arbitrations both parties were represented by attorneys.

9. Written briefs containing supporting arguments
and documentation by the parties were mentioned as being

filed in over half of tne arbitration awards ztudied.
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10. The services of the American Ardbitration Asso-
ciation were used to secure arbitrators in approximately two-
thirds of the arbitrations and the balance were selected by
the local parties with two exceptions involving government
arencies.,

11. The arbitrators tended to be experienced, with
nearly three of four grievances decided by arbitrators who
held membership in the National Academy of Arbitrators.
Seventy percent of the grievances were decided by arbitrators
who were either attorneys or had legal training.

The conclusions drawn from this information are

presented in the following section:

Conclusions
The study ecstablishes, without question, that a

new authority is present in the school setting. This can be
cizcerned by the nature of the remedies and the outcomes of
those few instances where grievances have been appealed to
"ichiran courts. That new authority is the presence of an
outside arbitrator who acts as judge and jury in resolving
disputes over teacherc® rights and the rights of their publiec
employers.

The new authority of arbitration is revealed in the
literature to be institutional in nature and represents doc~
trines established over long years of practice in the non-
public sector. This doetrine includes such concepts as Jjust

cause, due process, corrective discipline, management®s right
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to manare including the right to discipline and discharge
workers.

It seems reasonable to assume that exporienced arbi-
trators, as were a majority of those in the school arbitra-
tions studied, brinc with them to the school setting many of
these established principles of common law existing in the
private sector. Support of this conclusion is evident in
the fact that 10 percent of the grievances were determined
on the basis of precedence in industrial arbitration., As
the practice of arbitration in the schools continues to
function and srow, a new set of rules in the school work
place will be established.

The rate of zrowth of a new common law in schools
from the arbitration process will depend on several factors,
These include the commenality of collective bargaining con-
tract language in the school "industry," the replacement of
ad hoc arbitration with permanent arbitrators, and the
extent to which school arbitration awards are published and
available to arbitrators and the parties to arbitration.
Zvolvins from case-by-case resolution of grievances should
be clearer suideclines as to what constitutes a teacher's
job, under what circumstances school administrators may
discipline teachers, and what constitutes appropriate
behavior of a teacher as divorced from his role as a citizen.
The issue of job rights of teachers will likely occur, should

Sub-contracting of instructional activities develop in the
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future.

The impact of grievance arbitration on school
manarement appears profound in nature and should basically
shape the future course of school personnel relations,

School administrators® abilities to assign, dis-
cipline, and suporvise teachers will be subject to review
by arbitrators, a phenomenon which is totally new to these
administrative employees. Previously unfettered discretion
subject to few limitations, the principal one being the
Yeacher Tenure Act, will be restricted and shaped to meet
the arbitrators® demands of fair and reasonadble action.

The impact of arbitration on the teaching pro-
fescsion appears equally profound. Whether the teaching
profession will be content to permit arbitrators to deter-
mine if certain teaching activities are of a professional
nature, or what constitutes appropriate behavior by teachers
in the conduct of their duties, and perhaps even a determin-
ation of their competence, is unknown. Over the years
" teachers, as an occupational group, have been singularly
unsuccessful in obtaining control over teacher licensure or
of developin~ a meaningful code of ethics governing appro-
priate teacher conduct. In the absence of teachers*' ability
to control their own activities, it appears likely that
arbitrators will determine these areas for them. At the time
of this study, it appeared that the arbitration process was

the cuttin~ edge for determination of these important subjects
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to the profession.

The arbitration process is complex, can be lengthy,
expensive, formal and lesalistic in nature. Much of the
determination of the process rests in the hands of the par-
ties. If nearly seven months for resolution of a grievance
is the median time required (and one grievance consumed
nearly one and one-half years) then the parties should take
steps to reduce the processing time. If costs are considered
prohibitive, then reduction of the use of attormeys and
nmore utilization of administrative employees and teacher
orFranization personnel are in order. Should the parties,
however, cquate the quality of arbitral justice directly
with its cost, then arbitration costs will continue to mount,.

The criticisms of excessive formalism and legalisms
can be reduced by refrainings from employment of attorneys
and by not engaging in extensive research of legal and indus-
trial arbitration precedence for supporting arguments as well
as avoiding thosc arbitrators who appear preoccupied with
peripheral federal interpretations and reports of decisions
by courts in other states on possible similar circumstances.

It has been estimated that only approximately 200 of
wichifan's school districts have grievance arbitration as the
terminal step in resolving disputes over the rights of the
parties. 1In those school districts where arbitration does
not exist one must conclude that resolution of such disputes

it a unilateral one by the public employer--the school
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district., Oh the basis of information from this study,
teachers have been quite successful in appealing their
rrievances, leading to the conclusion that a number of viola-
tions of teachers' rights, at least as perceived by experi-
enced arbitrators, likely exist in those school districts
where arbitration of disputes does not exist. In these dis-
tricts (a majority of Michigan's school districts) the funda-
mental foundations of democratic appeoal do not exist and the
rishts of teachers so located cannot be protected short of

expensive and time-consuming recourse to the Michigan courts.

Recommendations

As a result of the information obtained from this
study, the following courses of action appear worthy of con-
siderations

l. To speed the growth of an arbitration common
law unique to the school environment, it seems desirable to
provide a common repository for the classification and
storage of school district arbitrations. A logical location
would be under the direction of the lichigan State Dgpartment
of Education, possibly in the lMichigan State Library. At
this central location, all parties could visit and examine
ihe awards and copies could be purchased or received for
study. An annual summary could be published and mailed to
all llichiran school districts and interested parties. Such
@ service would provide an excellent opportunity for the

vdcrhi~an Ttate Department of Education to render a valuable
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secrvice to cducation in the state.
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2. To improve the predictability of arbitration in
the school, soveral approaches should be considered by the
rarties. They should consider the replacement of ad hoc

arbitration with the appointment of a permanent arbitrator

at the local level or a panel of arbitrators at the inter-
mediate or state level, If appointed at the state level,
arbitrators could be selected by the State Superintendent of
Public Instruction upon the recommendations of the Michigan
School Boards Association and the major teacher organizations,
who would pay for this service, The arbitrators should be
available for conferences to discuss their observations of
arbitration in the schools and to offer suggestions for
improvine the process., The consistency of approach and the
available body of rulings would facilitate the reduction of
uncertainty commonly present in current gd hoc arbitration.
3., The lichifan legislature, if it continues to
deny public employees the rights of strike, should take steps
to declare as the public policy of the state of l[lichigan that
dicputes arisin~ from interpretations of collective bar-
Tainin~ agreements between its local branches of government
and itc citizons employed therein are best resolved through
arbitration of such disputes. A major reason for the wide-
Spread use of ~rievance arbitration has been to provide
Stability of personnel relations in the face of potential

Work stoppases arisins from disputes under contracts. wWith
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lichigan citizens employed by government denied the freedom
of refusing to work in the face of alleged employer abuses,
such alternate means of providing fair and equitable justice
should be vizorously encouraged.

L, Universities which provide programs for the
preparation of school administrators have responsibilities
and obligations to instruct potential school managers in
the study of arbitration, its implications, standards and
outcomes, Failure to éo so will likely leave them unpre-
pared for fulfilling their administrative functions. Corres-
pondinsly, colleses and universities which prepare teachers
assume cqual responsibilities to instruct them in their
rirhts and responsibilities as citizens of the school com-
minity. Expectations of teachers regardinz their behavior,
the scope of their job and other important and real considera-
tions in the profession should be adequately covered in their
instruction so as to assist them in making a successful tran-
sition from the university to their occupational practice.

5. School districts, which to date have opposed
fFrievance arbitration, should re-examine their positions on
the issue., When one considers the alternatives--the possi-
ble provocation of illeszal strikes by toachers who see no
other way of protesting alleged employer abuses, or the con-
tinued suppression of what is considered in today's society
a fundamental deomocratic rifht of appeal to an impartial

body--both alternatives scem less healthy, less contributing
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to a school environment which demands the scholarly pursuit
of excellence by teachers and the idealization of human
richts and democratic values to their students,

6. Those school districts which have arbitration
of srievances in their asgreements with teachers should con~
sider the consequences of engaging in superfluous technical
defenses and address themselves to basic resolution of
employee cormplaints. To do otherwise is to risk the develop-
ment of a cynical attitude in their district toward the good
faith desires of the parties to treat each other honestly
and fairly. These same recommendations apply to the lecaders
of teachers' orrsanizations who should be principally con-
cerncd with protecting their members' rizhts with a just and
reasonable system of appeal.

7. The vast bulk of grievances is now being handled
by school district administrators who have had no formal
trainin~ in these areas. School districts, where they are
not doins so, should engarfe in extensive inservice education
of their administrators rerarding the arbitration process,
the need for consistent intermretation of contract terms,
and to acssist in makins them fecl more comfortable with know=-
ledre of this new authority in education. Districts may also
wish to assi~n one administrator the principal responsibility
of maintaining personnel records and preparing and presenting
the districts' positions in arbitration proceedings rather

than to continue to rely on outside attorneys. Arbitration
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of ~rievances concerns the day-to=day relationship of teachers
and their administrators and seems best handled by permanent
and skilled employees of the districts,

8. School administrator and teacher organizations
should publicize significant arbitration rulings to familiar-
ize their members with the respective rights and responsi-
bilities of teachers and administrators as determined by the
arbitrators., Their conferences should include sections on
the subject of arbitration and their publications should
alert members to this important new aspect of their daily

lives .

Susgestions for Further Study

l, The most difficult aspect of the study has dealt
with the necessarily subjective determination of classifying
the major bases for arbitration decisions, major defensos by
Gcnool districts and the issues themselves, It is suggested
that a panel of arbitrators might be enlisted to assist in
caterorizing these areas to reduce what is likely the major
limitation of the study.

2, At the time of this study, arbitration awards
did not contain a consistent format, including the date of
frievance filin~, date of hearingz, presence of the parties
reprecented, specific reference to written briefs, or the
acdrecs of the arbitrators. Cost information was difficult

to obtain, particularly regarding the costs of attorneys and
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the total costs of remedies ordered by arbitrators. It is
su~rgested that future researchers be alert to these diffi-
culties, .

3« A study is suggested to compare the differ-
ences which might be present regarding morale and attitudes
of school personnel which are employed in school districts
whicn provide arbitration of employee grievances as contrasted
to employees in school districts which do not provide arbi-
tration of grievances.,

L, A study is suggested to identify those colleges
and universities which include in their prepration programs
for school administrators the study of grievance arbitration.
Comparisons of the relative success of these graduates might
be made with school administration graduates who have not had
the opportunity for study in this area,

5« A study is suggested to determine the percep-
tions of the arbitrators who practice their profession in
both the school and non-school setting to determine whether
substantial differences are encountecred,

6. It is sugczested that a study of similar nature
be conducted in 1975 and at future periods to contrast the
results of the studies and assist in determining the rate
of growth of arbitration and its implications for the parties
and for public education.

The completion of this study should be viewed as
only the first of necessarily many studies of the complex

autherity of arbitration in the school setting.
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APPENDIX A

POPULATION OF ARBITRATICON AWARDS

IN THE STUDY

|6

Assisned
rumber
in the Date of
Study School District Name Award Arbitrator
1. Warren 2/7/67 Howard A. Cole
2. Warren 2/12/67 Robert G., Howlett
3.=A Birmingham (2)
-B 3/15/67 David G, Heilbrwn
T Sarinaw 5/6/67 Robert G. Howlett
5, Warren 5/16/67 Gordon N, Alexander
6 Warren 6/10/6%7 Richard Mittenthal
7 Pinconning 6/26/67 David G, Heilbrun
8, Highland Park 7/6/67 Ronald Haughton
9. wWayne 7/17/67? Robert G. Howlett
10, Waterford 8/1/67 Robert G, Howlett
11. Waterford 8/26/67 Billie S, Farnum
12, Creenville 11/9/67 William Haber
13. Lincoln Park 2/5/68 David G, Heilbrun
14, Lincoln Park L/6/68 Harry N, Casselman
15, Beecher (Flint) 5/8/68 M. S. Ryder

13
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Assimned

Yumber
in the Date of
Study School District Name Award Arbitrator
16. Chippewa Valley 5/13/68 M. David Keefe
17. Clintondale 5/22/68 Dudley E. Whiting
18, Warren 5/25/68 Richard Mittenthal
19.-A Dearborn #8 (2)

-z 5/27/68 M. David Keefe
20. Reesec 6/3/68 Leon J. Herman
21, Lakeview (Battle

Creek) 8/8/68 Harry N, Casselman

22, Zodwin Heights 8/9/68 Benjamin M. Becker
23, Beecher 8/17/68 E, J. Forsyth
2L ,-A Flint (2)

-2 8/24/68 M., David Keefe
25, Bay City 8/26/68 Howard A. Cole
26, Lincoln Park 9/6/68 Robert S. Rosenfield
27. Hartford 10/14/68 David Grier
28, Evart 10/20/68 E. J. Forsythe
2%, Beecher 1/2/69 E, J, Forsythe
30. Bloomfield *¥ills 1/27/69 Harry N. Casselman
31.,-A Carman (Flint) (2)

-3 1/31/69 Howard A. Cole
32, Sarden City L/7/69 M. David Keefe
33, Fraser L./22/69 Harry N. Casselman
3. Warren L/22 /69 E, J. Forsythe
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Assirned

Number
in the Date of
Ztudy School District Name Award Arbitrator
35. Southgate L/29/69 Leon J. Herman
36, Lake Crion 5/14/69 Dudley E. Whiting
37. Harper Creck 5/27/69 Harry N, Casselman
38.-A Saginaw (2) s/28/69 Leon J. Herman

-B
39.=-A Taylor (2)

-3 5/29/69 Alan Walt
4o, Carrollton 6/2/69 Howard A. Cole
41, Van Buren 6/6/69 Harry N. Casselman
L2, East Detroit 6/10/69 Harry N. Casselman
L3, Wayne 6/20/69 Harry N. Casselman
Ly, Kent City 6/26/69 M. David Keefe
L5, Trenton 6/30/69 David G, Heilbrun
Lé,-A Beecher (2)

-3 7/1/69 E. J. Forsythe
L7, Portase ?/15/69 Robert G, Howlett
L8, Zrandville 8/23/69 Howard A, Cole
49, Schoolcraft College 8/&2/59 Leon J. Herman
SC, Saginaw Township 8/26/69 David G. Heilbrun
51. Crestwood 10/20/69 M. David Keofe
52, elvindale 12/11/69 Alan Walt
53. Crestwood 1/7/70 M. David Keefeo
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Assigned
Number
in the Date of
Ctudy School District Name Award Arbitrator
5l East Detroit 1/20/70 Robert G. Howlett
55 Lansing 1/20/70 Leland W, Carr, Jr.
56, Buana Yista 2/7/70 Harry N. Casselman
57, Northwest (Jackson) 2/16/70 David G, Heilbrun

58 “owell 2/25/70 James P. Tryand
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APPENDIX B-1

CLASSIFICATION

State Statutes and Judicial and Agency Decisions
Federal Statutes and Judicial and Agency Decisions

Past Practice in Leocal School
Industrial Arbitration Precedence
School Arbitration Precedence
Contract Lanzuarge

rerits of Instant Case

Intent of the Parties

Other

Assirned
unmber
irn the Classifi-
Study Vajor Basis for Arbitral Decision cation
l. Contract language, specific precedent
over general provision F
2 Federal Constitution and State Consti-
tution provisions
3.-A Past nractice in the system
3e=B Merits of the record and testimony
L. U«.3. Supreme Court case and 17 federal
district court decisions
5. Past practice and custom C
7 Contract language and testimony at
hearing F
7 Contract languare F
8. Contract language F
9. wierits of the record and grammatical

construction

143
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Ascimned
ramber
in the Classifi-
Study l'ajor Basis for Arbitral Decision cation
10, Contract language and grammatical

construction F
11, Ilierits of the record
12, Established past practice Cc
13. U.S. Supreme Court decision and school

arbitration case
14, llerits of testimony
15, Contract language P
16, Merits of the record, including testi-

mony and exhibits G
17, Contract lansuage F
18, Failure to prove just cause D
19.=A Contract languace F
19,-B ilerits of the record and testimony G
20, llerits of the record and untimely filing G
21. Merits of the record, including testi-

rmony by grievant G
22, Contract language F
22, Contract language P
2L, =A Contract silence and managoment rights

clause D
2L ,=Z Contract language and past practice
25, Investization of merite of instant case G
26, Intent of the oririnal negfotiating

parties H
27 Contract lansuare creates uneqgual

status of teacherc I
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Assimned
lunmber
in the Classifi-
Ttudy Major Basis for Arbitral Decision cation
28, Contract lansuage
29, Contract silence and past practice C
30. Contract lancsuage F
2l.-A Just cause proven by the record G
31i.=3 Failure io prove Just cause in record
and testinony G
32. Vieolation in effect under old contract
preventing jurisdiction F
33. Contract lanzuaze F
3, Contract lanruage F
35. Contract lansguage F
3€. Minutes of the bargaining sessions H
37. Contract lansuace P
38.,-A Contract language and merits of the
record Fr
28.-8 Merits of the instant case
39.-A Burden of proof not sustained by
school board D
39.-3B Clear reading of the contract
Lo, lierits of the record of testimony
41, Jlanacement perocative absent evidence
of arbitrary or capricious action D
he, iierite of instant case 3
b3, Contract languare F
bl Failure to provide sufficient proof
of Jjust cause D
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Asclsned
Number
in the Classifi-
Study l;ajor Basis for Arbitral Decision cation
Ls, Past local practice
L6.=-A Contract lanFuage
46 =B Contract langfuacze
L7 Timeliness-=lNon-arbitrable (contract
lan~uage)
L3, lierits of the instant case G
Lg, Merits of the instant carce G
50, Industrial arbitration practice and
precedence D
51. Zierits of inctant case and contract
requirencnts G
52, lierits and testimony of instant case G
53. Illerits of instant case G
54, Federal Constitution, Civil Rizhts
Act and U.S. testinmony B
554 Merits of testimony and record
56. Contract lanzuage F
57 Five cupporting industrial arbitration
awards D

58, Past practice




APPENDIX B-2

CLASSIFICATION
A - Leave Benefits
B - Compensation for Additional Duties
C ~ Discharge
D = Transfer and Promotion
E = Definition of Working Day
F - Non=reappointment to Non-tenure Position
G - Basic Wages
H = Other
Assigmned
Number
in the Issues Submitted to Classifi-
Study Arbitration by Teachers Outcome cation
1. Loss of preparation period--
geometry class assignment Sustained E
2. Full salary credit for out-
side teaching experience Sustained G
3.-A Definition of working school
"day for counselors Denied E
J.=3 Definition of working school
day for librarians Denied E
L, Released time for lunch for
Junior High teaching per=-
sonnel Denied E
Se Loss of salary for counselors
and coaches during strike Denled G
6. Is non-reappointment of coach
an arbitrable issue? Sustained F
7 Football coach pay during
summer practice Sustained B

147



148

Assifrned

Number
in the Issues Submitted to Classifi-
Study Arbitration by Teachers OCutcome cation
8. Salary payment to teachers

for extra hour assignment

(x) Sustained B
Fe Definition of teaching load

- for elementary teachers Denied E

10. lMaster contract requirement

teachers sign individual

contracts Denled H
11, Salary rate difference between

summer and Federal Project

rates Sustained G
12, Is summer schedule hours for

day arbitrable (X) Sustained
13. iMjethod of personnel selection

for Federal Project Denied o}
14, Reappointment methods for

football coach Sustained F
1s5. Compensation for loss of

free period Sustained B
16, Additional pay for advanced

training (X) Sustained H
17. Supplemental pay for music

assignments Sustained G
18, Non-reappointment of a

coach Sustained F
19.-A Compensation for assignment

over regular school assign-

ment Sustained B
19.-B Additional pay for advanced

training Sustained G
20. Adverse Teacher Evaluation

report Denied H
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Assigned

Number
in the Issues Submitted to Classifi-
Study Arbitration by Teachers Outcome cation
21. Compensation for study hall

assignment during prepara-

tion hour (X) Sustained B
22, Additional compensation for

counselors Denied G
23. Compensation for loss of

released preparation time Sustained B
2L, -A School District change of

opening day of community

college Denied H
24 ,=-B School District change of

opening day of school--

compensation Sustained G
25, Method of transfer and

appointment to vacant

positions Sustained D
26, Additional pay for advanced

college credits Denied G
27. Salary credit for outside

teaching experience Sustained G
28, Does arbitrator have juris-

diction of stated griev-

ance (X) Sustained H
29, Compensation for teaching

in lieu of substitute Denied B
30. Loss of sick leave credit Sustained A
31l.-A Non=-reemployment of pro-

bationary teacher Denied F
?l.-B Non-reemployment of pro-

bationary teacher Sustained F
32. Sumrier school assignment

and pay computation Denied B
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'ﬂ

Assifned

Number
in the Issues Submitted to Classifi-
Study Arbitration by Teachers Outcome cation
33. Loss of personal leave credit Denied A
34, Definition of "wages" for

negotiation purposes Sustained H
35. Discharge notification to 51

tcachers for failure to

pay agency shop fees Sustained c
36, Salary credit for college

course credits Sustained G
37. Health insurance protection

for injured teacher Denied H
38.-A Teaching compensation for

noon hour duty Denied B
38.,-B Loss of personal leave for

hunting purposes Denied A
39.=A Loss of personal leave used

Inprotest action Sustained A
39,.=-3 Discharge of 10 teachers for

failure to pay agency shop

fees Sustained C
Lo, Reappointment of driver ed-

ucation teacher for

summer employment Sustained G
41, Transfer request to vacant

bioleogy section Denied D
L2, Salary credit for law school

study Sustained G
43. Payment computation for

summer employment Sustained B
Ly, Re-appointment of football

coach Sustained F
ks, Payment for coachinz ser-

vices Sustained 3
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Fl

Assigned

Number
in the Issues Submitted to Classifi-
Study Arbitration by Teachers Outcome cation
N6 o=A Loss of sick leave credits Sustained A
46e=3 Procedure for filling staff

positions Sustained D
L7, Incomplete insurance bene-

fits (X) Denied H
LS. Use of personal leave Denied A
Lo, Denial of tenure status to

probationary teachers Sustained c
50. Salary credit for past

teaching experience Denied .t
51. Discipline for insubordina-

tion--one day loss of pay Sustained H
52, Pay for time lost honoring

picket line of non-teaching

ermployees (X) Cenied H
53. Improper fillin§ of coaching

positions (X Sustained
Sy Employment of black teachers Sustained
55 Ictter of Reprimand in

teaching personnel file Sustained H
56, Salary schedule credit for

less than "3" college

course work Sustained G
57, Full family insurance for

spouse Sustained !
58. Pay for additional duties Sustained

(X) Denotes a threshold issue of arbitrability raised




APPENDIX B-3

CLASSIFICATION

Reappointment
Back Pay
Additional Payment

Take Affirmative Action
Other

SoQwe

Cease and Decist Protested Practice

Assigned
wumber Remedies Ordercd by Arbitrators
in the where Teacher Grievance Classifi-
Study was Sustained cation
1. Desist misassignment and provide pre-
paration period as required D
2. All teachers so located to have
salaries recomputed for new salary
(X) B
64 Rulings--issue is arbitrable F
7 Payment for disputed time C
8. Pro rata payment for extra assignment c
11, Payment for difference betwoen surmmer
and Federal Project rate C
12, Ruling=--issue is arbitrable F
14, Continue appointment, Supt. to submit
recormendation to Board A
15. Payment for additional assignment C
16, Salary recomputed to new rate c
17. Additional payment for extra duty c
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cf pecrzonal time

Assifned

Ziumber Remedies Ordered by Arbitrators
in the where Teacher Grievance Classifi-
Ztudy was Sustained cation
18. Reapproint coach and make whole for

lost wages A
19.-A Reimbursement for all time worked

over regular assignment B
19.,-3 Recomputation and rew placement on

salary schedulce Cc
21, Ba?k)pay for all teachers so located

X

23, Back pay and continuecd new rate
24,-3 Compensate all tcachers for one week

loss of vacation B
25, Yacate Board appointment and re=-

cxamine applicants
27, BEasic pay for all teachers so located
28, Rulinr=--issue is arbitrable F
30, Back pay for lost days (retained

jurisdiection) B
31.-3 Reappoint teacher and pay for unmiti-

gated damages B
34, Rulins=--"wagos" include all forms of

compensation F
35. Board ordered to notify tecachers of

intent to dismiss E
36, Place all teachers so affocted on

new and improved schedule step C
38.-A Partial Award in Denjal--music

teachers to get pro-rata salary

rate c
39.-A Back payment to all teachers for loss

3



(X} Cenotes Arbitrator retained jurisdiction

Assigned

umber Remedies Ordered by Arbitrators
in the where Teacher Grievance Classifi-
Study was sustained cation
39,=-3 Board ordered to discharge teachers

within 10 days if foes not paid E
Lo, Back pay ordered for all wages lost

because of non-reappointment B
L2, New salary rate computed on retro=-

) active basis c

43, Payment of differences between old .

and new rate c
Li, Reinstatement of coach and payment

for lost wages
Ls, Disputed payment ordered C
46, -A Payment ordered for period under

dispute B
L6.-B Board ordered to follow contract in

filling vacancies E
Lo, Board ordered to offer tenure con-

tracts to probationary teachers E
51. Board ordered to pay lost wages
53. Reinstatement of coach with lost

back wases A
54, Soard ordecred to actively seeck to

employ black teachers B
55. Board ordered to romove adverse

comments from teacher's file E
5€. Placenent of teacher on higher

salary rate C
57 Institute immediate payment of full

insurance premiunms  (X) E
53. Additional nayment ordered C




APPENDIX B-4

CLASSIFICATION

Past Practice

Intent of the Parties
Contract Language
Emergency Conditions
iion-arbitrable

Cther

MEOQws
I B I A O |

Aseirned
Number lost Conmnion Jajor Defense Relied
in the Upon by the Defending Classifi-
Ztudy School District cation
1. Contract lanfuage c
2, Classification not considered legally
discriminatory F
3.=A Past practice A
3.-3 Past practice A
L, Clear language of the contract Cc
5 Manasement Perogative (X) F
6. Past practice and custom A
7 Intent of the parties B
S Past practice in omergencies A
9 Emergency conditions and record of
atterpt to comply D
10. Clear lancuagec of the contract C
11, Zummer Federal Project no different
than other summer cmployment A
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Assifmed
'umber llost Commmon !Ma jor Defonse Relied
in the Upon by the Defending Classifi-
Study School Distriect cation
12, Silence in contract--authority under
fichigan School Code F
13, Contract language c
14, Mo vacant position existed F
1ls, Contract meahin: of "normal" C
16, Past practice (Timeliness) (X) A
17. Past practice A
18, Poor teaching performance F
19.-A Contract language (X) c
19.-3 Intent of the parties B
20, Merits of the Case (Timeliness) (X) F
21, Past practice (X) A
22, Contract language C
23, Loss of millare resulting in equi-
valent time off D
2L, =A Contract silence~-management rights
clause F
2L,-3 Contract silence-=management rights
clause
25, Managerial discretion
26, Intent of the parties
27. Prior past practicc and consent of
the individual A
28, Isuue non-arbitrable--rierits of

iscue never discugcsed (X) E
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Assirned

Number Most Common Major Defense Reliod
in the Upon by the Defending Classifi~
“tudy School District cation
29, Contract silence and past practice A
30. Contract was never ratified (Time-

liness) (X) F
31.=A Non=arbitrable, Tecnure Commission

Jurisdiction (X) E
31.=3 Non-arbitrable, Tcnure Commission

Jurisdiction (X) E
32, Hon-arbitrable due to untimely filing E
33 Contract language C
34, Contract language C
35, Issue pending before state labor board

and Appeals Court (X) F
36, Administrative error and not intent of

the parties B
37. Non-arbitrable because of timeliness (X) E
38.=A Contract lanpguage (o4
38.-B Administrative necessity D
39.-4A Unauthorized strike F
39.-B Not determined in court of competent

jurisdiction P
Lo, lierits of the Case (Timeliness) (X) F
L1, Managerial perozative (Timeliness) (X) F
42, Contract language C
L3, Past practice and lesser lovel of work

A

Ly,

performance

anafsement peromsative (Tineliness) (X)
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Assirned

Yumber liost Common Major Lefense Relied

in the Upon by the Defending Classifi-
Study School District cation
Ls, Contract langfuage C
L6, =-A Contract language C
L6,=B Attorney CGeneral Decision placing issue

in question F

L7, itntimely filin~ of -~rievance (X) E
L8, Contract language C
4, I'anaFement perogative F
50. Past practice (Timeliness) (X) A
51, Yanarement Perogative F
52. Contract languarce Timeliness) (X) c
53 2oard perogative (X) F
54, Past practice A
55, Failure to follow school policy A
56. Intent of the parties B
57. Past practice A
58. New dutie& do not require additional P

ray

(X) denotes where arbitrability is raiced as a
threshold question




APPENDIX C-1

TIME DATA INCLUDED IN THE ARBITRATION AWARDS

Ascsirned Date Date of
el pmme wr
~tudy Crievance Hearing Award
1. 1/13/67 2/7/67
2. 9/21/66 2/12/67
3.-A 9/19/66 3/15/67
3.-B 9/29/56 3/15/67
4, 9/7/66 5/6/67
5. 10/13/66 2/7/67 5/16/67
64 10/22/66 6/10/67
7 6/26/67
8. 9/27/66 5/9/67 7/6/67
9 11/27/66 5/23/67 7/17/67
10. 4/17/67 8/1/66
11, 6/7/67 8/11/67 8/26/67
12, 9/16/67 11/9/67
13, 8/7/67 2/5/68
14, 10/4/67 2/8/68 4/6/68
15. L,/26/68 5/8/58
16, 10/17/67 4/19/68 5/13/68



Assisned Date Date of
Number Date of Indicated of Issue
%ngge Gr?é%igge Arﬁ%;??zéon Aiggd
17. 9/25/66 5/9/68 5/22/68
18. 10/22/66 5/25/68
19.-A 5/21/68 5/27/68
19,=5 5/21/68 5/27/68
20, 1/26/68 5/10/68 6/3/68
21, 2/17/68 8/8/68
22, 8/9/68
23, ?/26/68 8/17/68
24,-A 8/13/68 8/24/68
24 ,-B 8/13/68 8/24/68
25, 2/14/68 ?/12/68 8/26/68
26, 9/6/68
27, 9/30/68 10/14/68
28, L/18/68 11/4/68 11/20/68
29, 4/30/68 12/12/68 1/2/69
30. 3/4/68 11/20/68 * 1/27/69
31.-A L/16/68 11/9/68 #% 1/31/69
31.-B 4/18/68 11/9/68 #+ 1/31/69
32. 7/10/68 2/19/69 L/7/69
33. 3/4/69 L/22/69
34, 2/14/69 L/2L/69
35. 1/3/69 4/10/69 L/29/69
36, 9/19/68 5/34/69
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o ——

Aiiigggd Date of Indiggzzd of Dg:gugf
in the Filing Arbitration for
Study Jrievance Hearing Award
37 2/13/68 2/10/69 5/27/69
38.-A L/28/69 5/28/69
38,=-B L./28/69 5/28/69
39.-A 5/20/69 5/29/69
39.-B 5/20/69 5/29/69
40, 7/8/68 5/1/69 6/2/69
41, 6/12/68 3/17/69 6/6/69
42, 9/23/68 5/1/69 6/10/69
13, L/21/69 6/20/69
Lt 9/25/68 5/7/69 6/28/69
L5, 5/7/69 6/30/69
46, A 3/13/69 5/18/69 7/1/69
1.6 o =B 5/15/69 5/18/69 7/1/69
L7, 12/20/68 6/24/69 ?7/15/59
L8, 7/11/69 8/23/69
L9, 7/1/69 8/22/69
£0. 8/26/69
51, 4/30/69 9/30/69 10/20/69
52, 6/6/69 11/5/69 12/11/69
53 12/30/68 5/14/69 1/?7/70
5k, 5/23/69 1/20/70
55, 6/14/68 12/15/69 1/21/70
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Assigned Date Date of
Number Date of Indicated of Issue
in the Filing Arbitration for
Study Srievance Hearing Award
56, 10/28/68 12/2/69 2/7/70
57 9/16/69 2/16/70
58, 2/25/70

# _Two day hearing

## Three day hearing




APPENDIX C=l-A

TIME INTERVAL DATA CONMPUTATICONS (DAYS)

—

Assirmed Total Time
lumber Period
in the Grievance to Hearing to Grievance
Ztudy Hearing Award to Award

1, 25

2., 1LYy
3.-A 177
3.-B 167
LR 241
Se 117 QU 211
o 231
7

8., 225 28 253
9. 117 55 232
10, 106
11. 65 15 80
12, 56

13, 182
14, 127 57 184
15, 12

16, 184 24 208
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Acsirned Total Time
Tumber Period
in the “rievance to Zearing to Gricvance
Ltudy Cearin- Award to Award
17. 226 13 239
13, 185
19,=A O
19,=-1 6
20, 1o 2h 123
21, 172
272
23, 22
2he=4 11
2L ,-3 11
25, 148 Ig 193
26,

27, 14
25, 200 15 215
29, 73 21 9L
30, 261 68 329
31.-A 207 83 290
3le-3 205 83 288
32 224 L7 271
33. 19
BN 59

35 97 19 116



1€5

rrigse Tofal Time
in the Grievance to Hearing to Grievance
Study Hearing Award to Award
36. 237
37, 362 106 Lé8
38.-A 30

38,.,-B 30

39.=A

39.-B 9

4o, 297 32 329
L1, 278 81 359
L2, 212 Lo 252
43, 60

Ll 224 50 274
ks, sk

Lé,-A 66 Li 110
Lé6,-B 3 Ll L7
L7, 186 21 207
Lg, L3

49. 52

50,

Sle. 159 20 179
52, 152 36 188
53 125 228 353
Sk 242
55. 549 37 586
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Assimned Total Time
lumber Period
in the Griovance to Hearing to Grievance
Study Zearing Award to Award
56, 67 35 lo2
57 153

58,




APPENDIX C-2

-

DATA INDICATING COSTS OF ARBITRATION

Assined Arbitrator School

Tunber Fees District Teachor
in the and Attorney Attorney
Ctudy Exnenses Zxpenses Expenses Other
1l
2., 3 649,18 32,812.50
3e=A €75.00 2,351.25
3.=-3
Ly
De
5o
7 361.40 261,52
8.
Ge

10,

il. LL0 .00

1z,

13. 300,00

1L,

15,

1¢,

17.

167
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|U

Assigned Arbitrator School

Number Fees District Teacher
in the and Attormey Attorney
Study Expenses Expenses Expenses Other
18.

19.-A

19.-3

20,

21. 500.00
22, 928.55

23, 322,80

2L, =4

2L ,-E 555.00

25,

24, 300,00

27, 150,00

2%, 340.00 3925,00

za, 322,80

30. 900,00

31.-A

31.-3 1,533.00

32. 450,00

33. 450,00

3h.

35. 450,00
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—— —e e e ———
Assirmned Arbitrator School
Number Fees District Teacher
in the and Attorney Attorney
Study Expenses Expenses Expenses Other
37 450,00 1,079.33 $128,00
38.=A
33.~B 177490
39.=A
39.=-32
L0
41, 525,00
L2,
L3, 525,00
L, 645,00
Lg, 250,00
5. =A
Lée=2 321,60
57
NC. 405,10 452,51
L9,
50.
51.
52,
53,
St
55. 250,00 1,270,354

50 555.00 111.82
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Assi~ned Arbitrator School

Number Fces District Teacher

in the and Attorney Attorney

Study Exnenses Expenses Expenses Other
57 L7040

583, 240,00




APPENDIX C-3

REPRESEMNTATICN OF THE PARTIES TC ARBITRATION,
AND PRESENCIE OF BRIEFS

Assigned Precence
unber of
in the School District Teacher Association Written
Study Attorney Other Attornay Other Briefs
1, X Local
Teacher
2. X X Yas
Je=A X X Yes
3--5 X x YGS
L, Zuperinr- Local
tendent Teacher
5 X X Yes
£ X X Yes
7 Congcul- X
tant
S X Yes
9. X Yes
10. X
il. Superin- Local
tendent Officer
12, X X Yos
13. X MEA Repre- Yes
sentative

171
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Assizned Presence
Number School District Teacher Association of
in the Written
Study Attorney Other Attorney Other Briefs
14, X IMEA Repre- Yes

sentative
15, Consul- Local
tant Officer
1c, X [EA Repre-
sentative
17. X MEA Repre- Yes
sentative
13,
19.-A
19.-B X IMEA Repre-
csontative
20. Consule- Local
tant Officer
21, X X
22,
23, Consul- Local
tant Officer
2 1" M "’l\
2L =3 X Local
Cfficer
25, X X Yes
26, X MEA Repre-~ -
sentative
27. Superin- Local
tendent Officer
28, X IMEA Repre- Yes

scntative



173

Assigned Presence
Number School District Teacher Association of
in the Written
Study Attorney Other Attorney Other Briefs
29, Consul- MEA Repre-
tant sentative
30, X X Yes
jln-A
31.-B X MEA Repre- Yes
sentative
32, X IMEA Repre- Yes
sentative
33. X MEA Repre- Yes
sentative
34, X X Yes
35. X MEA Repre-
sentative
36, Superin- MEA Repre- Yos
tendent sentative
3?0 X X Yas &
transcript
38.-A Asst., Local
Supt., Officer
38 [ ] -B
3G.-A
36.,-B X
Lo. X MEA Repre-
sentative
L1, X MEA Repre- Yes
sentative
42, X X Yes
43, X Local Yes

Officer
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Assigned Presence
Nunber School District Teacher Association of
in the Written
Study Attorney Cther Attorney Other Briefs
L4l , X MEA Repre- Yes
sentative
L, X liZA Repre-
sentative
if'é .-A
46 ,=B Zonsul- Local
tant Cfficer
L7, X
5.3, X X Yes
49, X X Yes
50. Consul= X Yes
tant
gl. X Local
Cfficer
52 . X X
53 X X Yecs
54, X X
55- X X Yes &
transcript
56, Consul- "EA Repre- Yec
tant centative
57 Asct. MEA Repre=-
Supt. sentative
58. Superin- MEA Repre-

tendont

sentative




APPENDIX C-4

SELECTION OF ARBITRATORS AND THEIR BACKGROUNDS

Background
Assicned Attorney
Number Selection or National
in the Legal Academy
Study AAA Other Training Other Membership
1. X X X
2. X X X
BG-A
3.~3 Local X
Selection
4, Local X X
Selection
. X ' X X
6. X X X
7 X X
8. X Labor X
Specialist
Q. X X
10, Local X
Selection
11. Local Management
Selection Specialist
12, F.M.C.S. Professor - X
Economics
13. X X X

175



176

Background
Assigned Attorney
Number Selection or National
in the Legal Academy
Study AAA Other Training Other Membership
14, X X X
15. 3 Man Labor X
Panel Specialist
16, X Arbitrator X
17, X X X
18, X X X
190"’A X
16.=B X Arbitrator X
20, X X X
21l. Local X X
Selection
22, X Unknown
23, 3 Man Professor = X
Panel Economics
2l . =A
24 ,-5 Local Arbitrator X
Selection
25, X X X
26, X Unknown
27, 3 Man X
Panel
28. X Professor - X
Econonmics
29, 3 Man Professor - X
Panel Economics
30, X X X
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Background
Assimned Attorney
Number Selection or National
in the Legal Academy
Study AAA Other Training Other Membership
31."A x
21l.-B X X X
32. X Arbitrator X
33. X X X
34, Local Professor - X
Selection Economics
35. X X X
36. IMERC 263 X X
37, X X X
38.-A Local X X
Selection
38.-B x
BQO—A
3G6.-3 lLocal Unknown
Selection
L0, X X X
L1, X X X
42, X X X
L3, X Y X
Ly, Local Arbitrator X
Selection
Ls, X X
L;'éo“A x
LE, -3 3 Man Professor- X
Panel Economics
L7, X X X
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Sackground
AssifFned ~ ] Attorney
Number Selection or National
in the Legal Acadeny
Study AAA Other Training Other Membership
La, Local X X
Selection
49, X X X
50, X X -
(panel)
51. X Arbitrator X
52, X Unknown
53 X X X
panel)
Sk, L X X
55, Local X
Selection
LI Y X X
(panel)
57 X X
S Local X

Selection




