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ABSTRACT

A STUDY OF LITIGATION RELATED TO MANAGEMENT OF
FOREST SERVICE ADMINISTERED LANDS AND
ITS EFFECT ON POLICY DECISIONS

PART ONE: THE GANDT V. HARDIN CASE

By

Malcolm Rupert Cutler

Because standing to sue recently has become less
of a problem for conservation organizations, many legal
actions have been filed in recent months by such groups to
try to resolve environmental disputes in court. A number
of these actions have involved the Forest Service, U.S.D.A.
Should the trend toward citizen-group use of the courts to
contest Forest Service administrative decisions gain mo-
mentum, the agency could find some of its programs delayed
for substantial periods of time or terminated altogether.

Administrators of the National Forest System would
like to know how best to cope with those expressions of
dissatisfaction with their decisions which emanate from
their various clientele groups in order to avoid expensive
and time-consuming administrative and judicial reviews.
How Forest Service policies and procedures, particularly

with respect to the involvement of the public in agency
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decisionmaking, might be amended to lessen the apparent
pressure on conservation groups to utilize the courts as
their conflict resolver of last resort is the question
this two part study seeks to answer.

This is a single case study, a trial run in prepa-
ration for the multi-case reconstruction and analysis
which will constitute the Ph.D. thesis-final report.
Described here is a controversy between the Forest Service
and an ad hoc citizen conservation group, the Save Our
Sylvania Action Committee (SOSAC) of Green Bay, Wisconsin,
over the management of the newly acquired Sylvania Recrea-
tion Area in Michigan's Upper Peninsula. The case, which
reached the federal district court hearing stage in Decem-

ber 1969, is known as Gandt v. Hardin. In this instance,

the plaintiffs' complaint--abuse of administrative discre-
tion through failure to weigh the impact of a proposed
development scheme on this "wilderness" area's natural
values prior to proceeding with road and other construc-
tion--was dismissed on the bases of lack of evidence and
untimely delay in the filing of the complaint (laches).

This description of the Gandt v. Hardin controversy

is based on study of relevant literature, the reconstructed
chronology and contents of all available transaction evi-
dence (correspondence, house organ editorial statements,
internal memoranda, minutes and proceedings of meetings,

and similar materials), interviews with key participants
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in the case, and a first-hand, on-the-ground inspection of
the Sylvania area and the developments there to which
SOSAC objected. The resources at stake in the area are
summarized, and the land ownership history is brought up
to date. A detailed chronology of events related to the
issue is provided, from the time the Forest Service entered
the picture through the court hearing. Communications
shortcomings as well as differences in points of view be-
tween the agency and the citizen group are pinpointed.

The legal implications of the Gandt decision are tenta-

tively indicated.
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CHAPTER I
INTRODUCTION AND BACKGROUND

Introduction

Until a relatively few months ago, the efforts of
private citizen conservation organizations and individual
conservationists to attain their environmental objectives
were directed primarily toward working through the execu-
tive and legislative branches of government, and not.
through the judiciary. Organizations which tried to gain
access to the courts to modify government agency projects
were advised that they lacked "standing" as proper parties
to obtain redress. Trials on the merits of a conservation
resource issue were rare.

New ground was broken with the Consolidated Edison-
Storm King decision in 1965, however. 1In this landmark
case1 a citizen group, the Scenic Hudson Preservation
Conference, was granted standing to sue the Federal Power
Commission, and the barriers to "standing" began to be

lifted. Since the decision, standing to sue has become

1354 F.2d 608 (2nd cir. 1965), cert. denied sub
nom. Consolidated Edison Co. v. Scenic Hudson Preservation
Conference, 384 U.S. 941 (1966).




less of a problem for conservation organizations and indi-
viduals not directly damaged by agency activities.

The tentative lifting of these access barriers to
the courts has resulted in the filing of many legal actions
in recent months by private individuals and conservation
groups to try to resolve environmental disputes. A number
of these actions have involved the Forest Service of the
U.S. Department of Agriculture. Some of these cite the
Secretary of Agriculture as one of the defendants; others
list only specific Forest Service staff members as

defendants.2

The Problem

Should this trend toward citizen-group use of the
courts to contest Forest Service administrative decisions
gain momentum, the Forest Service could find some of its
programs delayed for substantial periods of time or termi-
nated altogether.

Supervisory personnel of the Forest Service at
national forest headquarters, regional office, and Wash-
ington office levels have been taken off regular duty
assignments and "thrown into the breach" created by these
lawsuits. Forest officers have spent thousands of man-

days assisting federal attorneys from the Department of

2See p..14 infra.



Agriculture's Office of General Counsel and from the
Justice Department in the preparation of the government's
cases. They also have been distracted from their regular
routines in order to handle the increased volume of cor-
respondence from concerned citizens stemming from the
publicity generated by the litigation.

Today's citizen conservationist is often a college-
trained professional person. Many are highly qualified
scientists. The fact that these academically and politic-
ally sophisticated activists are banding together in con-
servation organizations by the hundreds of thousands to
make their voices heard means that the agency's "public
relations" job is more difficult today than it was in the
past. Hundreds of thousands of affluent, well-educated
young adults, who believe they have had some political-
action success in changing the government's attitudes on
the war in Viet Nam, civil rights, and the use of mari-
juana, appear to be ready to adopt the preservation of
environmental quality as their personal crusade for the
next decade or more. Channeling the energy of this vola-
tile group, with Ralph Nader's team of youthful lawyers
showing the way, may be even more difficult than coping
with today's professional, middle-class, adult conserva-
tionists, who at least to some extent share with the

leaders of the Forest Service a common value system.






In short, the mass-media communications efforts of
the past--Smokey Bear, the Lassie television program and
color booklets describing clear-cutting as resulting in
beautiful "forest patterns"--will not be enough to keep
citizens' groups from taking the agency to court if the
agency's actions in the field are not in line with how an
enlightened citizenry feels its national forests should be
administered. The public today is demanding meaningful
involvement, a sharing in the decisionmaking process.

The Forest Service has not been singled out by
conservationists for attack, despite its harried leaders'
suspicions that such might be the case. It is only one of
many bureaucracies being buffeted by the winds of change,
represented by complaints being filed in court to overcome
agency and corporate reluctance to move in new directions
in tune with the times. Citizens' groups have found it
possible to use the courts--as well as traditional admin-
istrative remedies and just-as-traditional political
pressure--in their constant search for countervailing
power. They can be counted upon now to attempt to win at
least stop-gap solutions to their complaints in court,
while seeking long-range solutions in the legislatures.

All observers of the existing tense situation

would agree that what is diverges from what ought to be.

Just what ought to be--the normative state--is the



question. All might agree that an end to the litigation
would be desirable--but on whose terms?

The Forest Service has emphasized the Multiple Use
and Sustained Yield Act of 1960 as its basic policy guide-
line, while some conservationists reject the multiple use
definition in this act as too vague and therefore inoper-
able, and would prefer an agency credo based on the phil-
osophy behind more recent statutes such as the Wilderness
Act of 1964, the National Wild and Scenic Rivers Act of
1968, and the National Environmental Policy Act of 1969.
The conservationists' contention might well be that the
Forest Service today is operating in an urban scene with a
rural script, because most national forests now are within
commuting distance of a "standard metropolitan area" and
are used more as weekend recreation areas than they have
been in the past. As the agency's clientele changes (most
Americans are city-dwellers now), so must the agency
change to reflect its clientele's changing needs.

The situation I have chosen to investigate easily
meets the minimal conditions for the existence of a prob-
lem. Its "anatomy" is as follows: (1) The chief and
staff of the Forest Service--the decisionmakers in this
instance--have a problem, i.e., the litigation which has
their people in court and is delaying the implementation
of administrative decisions. This evidence of public dis-

satisfaction with the agency's decisions weakens its



posture in the Federal Establishment; it becomes more
susceptible to budget-cuts and reorganization schemes.

(2) An outcome (objective or goal) is desired by these
decisionmakers, namely the reduction to a minimum of such
litigation in the future. This outcome could also be
stated as "satisfied recreationists." Also, an early
warning system to catch conflicts before they blow up into
litigation might be sought. (3) These decisionmakers have
at least two unequally efficient courses of action, e.g.,’
the hiring by the government of more lawyers to expedite
handling of lawsuits or the modification of the agency's
procedures in order to provide for meaningful public in-
volvement in its decisionmaking processes, thereby reducing
the conservationist frustration which results in lawsuits.
(4) A state of doubt, or uncertainty, might be said to
exist as to which alternative course of action is best.
(5) An environment, or context, of the problem exists;
consisting of uncontrollable variables such as the actions
of other decisionmakers, reactions or counter-reactions,

previous commitments, and recreationists' preferences.

Objectives of the Study

Administrators of the National Forest System would
like to know how best to cope with those expressions of
dissatisfaction with their decisions which emanate from

their various clientele groups in order to avoid expensive



and time-consuming administrative and judicial reviews.
They would prefer to "get on with the job at hand." The
question is: Can they provide a relatively informal
method of resolving conflicts at the field level that will
keep initially small problems from becoming big contro-
versies?

The agency's theoretical objective, albeit an im-
possible one, is to keep all of its clientele groups happy
all of the time. These groups include several million
recreationist-users of its national forest wilderness
areas and less formally-designated back-country areas,
whose organizations, typified by the Sierra Club, have
been responsible for much of the recent litigation which
has "tied the agency in knots." User-group dissatisfaction
cannot simply be ignored and fought in the courts; the
political ramifications of such an attitude, if nothing
else, argue against following this route.

The conservation groups who have sued the Forest
Service share with the Service, it may be assumed, a dis-
taste for this conflict-resolution route, if only because
of its expense. The groups' lawyers pursue these suits
enthusiastically, but no conservation organization has the
resources to be able to afford very many lawsuits when

each suit may cost it twenty or thirty thousand dollars



for legal fees and related expenses.3 And so it would be
to the advantage of all concerned--the Forest Service, the
conservation organizations, and our overburdened courts--
if further litigation of the sort presently in the courts
involving the Forest Service could be avoided or at least
kept to a minimum number of cases in the future, as long
as satisfactory resolution of conflicts could be obtained
at a less formal level.

This two-part investigation will analyze in detail
the development, or evolution, of four Forest Service-
conservation group conflicts which have been the subject
of federal court hearings. The backgrounds of a number of
other similar conflicts not quite as well developed also
will be reviewed, but in less detail. The sequence of
events will be reconstructed in each case, to identify
common elements such as, for example, the absence of
public hearings or other "due process" procedures.

The information thus obtained, plus information on
public involvement techniques used by other agencies, will
be employed as the basis for the construction of a set of
recommendations to the Forest Service regarding certain

aspects of its relationships with its clientele groups.

3Michael McCloskey, Executive Director, Sierra

Club, private interview, San Francisco, Calif., Aug. 14,
1970.



The report will be published in two parts. The
first segment (this thesis) constitutes a "trial run"

investigation of a single case (the Gandt v. Hardin, or

Sylvania, case) to test the technique. The second segment
(the Ph.D. dissertation) will contain the full-blown,

multi-case comparison, analysis, and recommendations.

Review of Relevant Literature

This investigation essentially is in a hitherto
untouched field. It combines the techniques of legal
research and historical documentation with the investi-
gative and descriptive style of an embryonic field known
as sociology of law. Because of the limited number of
cases available for study which involve the Forest Service
as defendant and a private conservation group as plaintiff,
a census of the individuals (the responsible leadership)
on both sides of each case has been chosen as the most
practical way to obtain the needed data.

At the core of this study is a description of one
aspect of a dynamic new field called environmental law.
Whether environmental law is a bona fide division of the
law profession at this juncture or consists only of the
application of old legal procedures to a new kind of con-
flict with a new class of plaintiff, it has become a very
popular subject area. Several national conferences, sym-

posia and workshops on the subject have been held since
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the first such conference, sponsored by the Conservation
Foundation of Washington, D.C., attracted environmental

lawyers to Airlie House near Warrenton, Virginia in Sep-
tember of 1969.%

Because environmental litigation is such a new
field, and because no one else to this investigator's
knowledge has worked on the question at hand (Why these
lawsuits, and what can be done to avoid them?), the lit-
erature review process was expected to be relatively un-
productive. However, useful examples of work in allied
fields such as sociology of law were found. Further, a
few books and a number of law review and other journal
articles have appeared on both the procedural aspects of
environmental litigation and on the general question of
public involvement in agency decisionmaking. Federal
statutes, the regulations of federal agencies pertaining
to public access to information and to the decisionmaking
process, and sections of the Forest Service Manual also
have an important bearing on this investigation. Examples
of works available for use as style guides and sources of
relevant insights into applicable aspects of the fields of
public administration, sociology of law, and environmental

law are cited in the bibliography.

4Conference proceedings: Malcolm Baldwin and
James Page, editors, Law and the Environment (New York:
Walker Press, 1970); see also, The Conservation Founda-
tion, CF Letter (Sept. 30, 1969).
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A detailed description of the relevant literature
will constitute an important section of the second part of
this report. Leading examples of literature in each field

can be cited, however. For example, Law and the Behavior-

ial Sciences by Professors Lawrence Friedman and Stewart

Macauley includes excerpts from a number of studies in the
area of sociology of law. Professor Joseph Sax's Defending

the Environment provides an introduction to the field of

environmental law. A Strategy for Citizen Action and the

Sierra Club's "handbook for environmental activists,"

Ecotactics, are similarly valuable. The Bureau of National

Affairs, Inc. (BNA) in Washington, D.C. is the source of

both a casebook (Cases and Materials on Environmental Law

by Professor Oscar Gray) and a law reporter (Environment

Reporter) in this field. Law school journals may be the
best source of current information on the procedural as-
pects of environmental litigation. Recent articles on the
subject have appeared, among other places, in the Columbia,
Oregon, Rutgers, Utah, and Wayne law reviews, in Wyoming's

Land and Water Law Review, in the New Mexico law school's

Natural Resources Journal, and in the Harvard Civil Rights

and Civil Liberties Law Review as well as in the U.S.

Department of Justice's Land and Natural Resources Division

Journal.
The house organs of the national conservation

groups (particularly the Sierra Club's Bulletin and the
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American Forestry Association's American Forests) provide

continuing coverage of the environmental lawsuit situation
from these groups' points of view.

Congressional documents, such as the hearings
before the Subcommittee on Energy, Natural Resources, and
the Environment of the Senate Committee on Commerce on

S. 3575, the Environmental Protection Act of 1970, and

relevant insertions by Members of Congress in the Congres-

sional Record, are recommended reading as background for

an appreciation of the changing context of public opinion
and awareness, within which the field of environmental law
is evolving and developing.

Finally, books and journal articles on the subject

of public administration (such as Kaufman's The Forest

Ranger: A Study in Administrative Behavior, Reich's

Bureaucracy and the Forests, Woll's American Bureaucracy,

and Mosher's Democracy and the Public Service) and official

documents and statements emanating from the offices of the
Secretary of Agriculture and the Chief of the Forest
Service must be reviewed in order to tie together what is
happening in the courts with what is happening in the

Forest Service.



CHAPTER II
PROJECT DESIGN

Research Methods

Initially, it can be stipulated that the investi-
gator has a strong personal interest in pursuing this
investigation, stemming from his close connection with
parties on both sides of the lawsuits under study. As a
graduate of a forestry-wildlife management undergraduate
curriculum at the University of Michigan, as a former
seasonal employee of the U.S. Forest Service, as a former
state wildlife agency division chief, and as a former
consultant to the Office of Environment and Urban Systems
of the U.S. Department of Transportation, he is apprecia-
tive of the problems faced by government resource adminis-
trators in carrying out their statutory missions with
efficiency and dispatch. As a former executive staff
officer of both the National Wildlife Federation and The
Wilderness Society, he knows the frustrations experienced
by private citizen group leaders who seek to modify execu-
tive-branch agency policies on behalf of the interests of

their members.

13
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Four lawsuits and their backgrounds are to be
examined in detail during the course of this study. These
actions are:

l. Dr. Jerry Gandt, et al. v. Clifford Hardin,
et al., F. Supp. (W.D. Mich. 1969) (Civil Docket

No. 1334, Dec. 11, 1969) (Sylvania Recreation Area devel-
opment, Michigan)

2. Robert W. Parker, et al. v. The United States’
of America, Clifford Hardin, et al., 307 F. Supp. 685 (D.
Colo. 1970) (No. C-1368, Feb. 27, 1970) (East Meadow Creek
timber sale, Colorado)

3. Sierra Club v. Walter J. Hickel, et al.,
F. Supp. (N.D. Cal. 1969) (No. 51464, July 23, 1969)
(Mineral King ski development, California)

4. Izaak Walton League of America v. George W.
St. Clair, et al., 313 F. Supp. 1312 (D. Minn. 1970)
(Civil Docket No. 5-69-70) (Boundary Waters Canoe Area
mining permit, Minnesota)

Other, more recent cases and controversies, in-
cluding examples in Alaska, Washington State, Oregon,
Idaho and West Virginia involving the Forest Service, will

be compared with these pace-setting exam.ples.1

lThese cases and controversies will be reviewed:

Sierra Club, Sitka Conservation Society, and Carl Lane v.
Clifford Hardin, et al. (D. Alaska) (Civil Docket No.
'A-16-70) (Admiralty Island timber sale); Alpine Lakes
Protection Society, et al., v. Clifford Hardin, et al.
(W.D. Wash.) (No. 8885) (Middle Fork Snoqualmie River
valley mine access road construction); Save French Pete
Committee, et al. (appeal to the chief of the Forest
Service) (F.S. Docket No. 172, June 2, 1970) (management
of French Pete Creek drainage, Oregon); White Cloud Mount-
ains, Idaho (proposed mining and road construction); West
Virginia Highlands Conservancy v. The Island Creek Coal
Company, et al. (N.D. W, Va.) (Civil Action No. 70-82-E)
(proposed mining and road construction).
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The purpose of the present study will be to ex-
plore and document the following aspects of the above-
mentioned cases:

(1) Wwhat were the legal bases for the suits?

(2) Do these bases conform to traditional legal
approaches?

(3) Are the current approaches likely to have
increased legitimacy in the future?

(4) What are the legal ramifications of these
suits--the impact of law on society, and the impact of
society on the law?

(5) Specifically, what is the possible extent of
the impact that may be expected on Forest Service policies
and programs?

(6) Do these suits and other forms of conflict
have any common denominators--in terms of the kinds of
groups involved, the actions of the Forest Service, and
the legal bases employed?

(7) Were these lawsuits and other actions conceived
as "last resort" efforts by the citizen groups who ini-
tiated them? What other courses of action--avenues of
communication and possible conciliation or compromise with
the Forest Service--were open to these groups? Were these
avenues of communication used before the lawsuits were |
decided upon as a necessary course of action? Do adequate
means of public involvement in Forest Service decision-

making exist at the present time?
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The research involved in the analysis of the cases
listed above will involve a combination of the traditional
legal research techniques and data-gathering by means of
interviews with all primary participants. The cases under
investigation will be described; the basic facts of each
situation will be set forth, with precise chronologies;
the resources at stake in each instance will be described
briefly but precisely; and background data will be pro-
vided. Included in the analysis will be a discussion of
the elements of commonality and dissimilarity, legal
remedies and strategies, attitudinal problems, and the
limited number of opportunities for citizen involvement in
agency decisionmaking.

The literary cognitive style is used because this
report is basically a description, comparison, and analysis
of case studies. And because the phenomenon under investi-
gation is so difficult to predict, a "verbal" research
model is used, assisted by a nominal scale of measurement

(a listing of the different cases being studied).

Conceptual Foundations

We begin with a double handicap, from the stand-
point of a scientific investigation, because neither legal
research nor historical documentation appear to be re-
garded as bona fide applications of the scientific method

(Tullock, The Organization of Inquiry, p. 59). But, if a
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qualitative, verbal model meets the test, we should be
able to demonstrate the truth or falsity of the stgtement:
Increased public involvement in agency decisionmaking will
result in "better" decisions (based on more information)
--"betterness" being related to societal goals. While one
hypothesis tentatively considered--More public involvement
will result in less litigation--has been discarded because
it has been suggested by several observers that the oppo-
site may well prove to be the case, reduction of litigation
is a prime maxim in the law, and perhaps "better" decisions
will result in less litigation.

More to the point, perhaps, we should be able to
show either that elements of commonality exist between a
wide range of cases of broad applicability, or that no
element of commonality exists and each case is an aberra-
tion unique unto itself. If we can identify those condi-
tions which are common to all suits, which are likely to
recur, and which will lead to lawsuits, we should be able
to propose solutions--e.g., manual and policy changes--to
eliminate these causal conditions. (This is based on the
assumption that the organization wants to provide goods
and services that the general public wants, recognizing
that basic conflicts between various clients of the agency
exist.)

What kinds of information are needed to prove or

disprove these hypotheses? What kinds of decisions lead
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to court suits? Transaction evidence--copies of letters,
petitions, minutes of meetings, and other indicators of
agency response to public inquiries--have been obtained and
compared to arrive at the necessary conclusions.

It can be speculated that, of the three branches
of government (executive, legislation, and judicial), at
least one branch must be responsive to the public that is
frustrated by lack of response from the other branches.
Today, perhaps because the executive branch is slow to
respond to the public and the legislative branch has not
been creative enough, relying almost entirely upon the
executive branch to draft its legislation, the public is
turning to the courts for relief, where it can deal as an
"equal" with the agency and require it to justify its
actions.

Answers to pertinent questions will be sought
through the personal interview process and through reading
and analyzing the legal briefs, pleadings, court hearing
transcripts, and decisions in each case. Regarding the
"law in action," are people complying with the "law"?

What structures exist for the resolution of conflicts?
What is the relevant formal law, the legal basis for the
suit, the legitimacy of the approach? Did all the plain-
tiffs experience "exhaustion and frustration" before
finally deciding to go to court? And where is the "crunch"

--the impact of society on the law, the impact of the
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conservation groups on Forest Service policy (which is an
informal part of the formal law)? Do we find ourselves
today in a new social environment, where land-use decisions
are no longer made unilaterally but where compromises are
possible? Can an analogy be drawn between the emerging

2 and the

acceptance of the public's "environmental rights"
acceptance by society a generation ago of the rights of
labor to workmen's compensation and collective bargaining?
The urgency with which the Forest Service views
this investigation is indicated in part by the fact that
it has entered into a cooperative agreement with Michigan
State University (Contract No. 12-11-009-22423; see Ap-

pendix C) which has provided funds to this investigator

to proceed with the data-gathering phase of the study.

Interviews in the Field

During the summer months of 1970, the principal
investigator traveled to the following field locations to
interview participants in the cases, making detailed and

precise notes during all interviews:

Gandt v. Hardin:

Milwaukee, Wisconsin: Regional Forester; Director,

Information and Education Division, Washington, D.C.; USDA

2See Michael McCloskey, "A Bill of Environmental
Rights," No Deposit--No Return (Huey D. Johnson, ed.)
(Reading, Mass.: Addison-Wesley Publishing Company, 1970),
pp. 269-271.
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Office of General Counsel Regional Attorney; Assistant
Director, Recreation Division, Eastern Region; Assistant
Director, Information and Education Division, Eastern
Region.

Ironwood and Watersmeet, Michigan: Forest Super-

visor, Ottawa National Forest; Deputy Forest Supervisor;
District Ranger, Watersmeet District.

Green Bay, Wisconsin: Leaders of the Save Our

Sylvania Action Committee including its scientific infor-
mation director, its public information director, and its

attorney.

Parker v. U.S.:

Denver, Colorado: Regional Forester and staff;

Executive Director, Rocky Mountain Center on Environment;
Director of Field Services, The Wilderness Society; attor-

neys for the plaintiffs,

Sierra Club v. Hickel:

San Francisco, California: Director, Recreation

Division, California Region, Forest Service; USDA Office
of General Counsel Regional Attorney; Executive Director,
Sierra Club; attorneys for the plaintiff.

Porterville, California: Forest Supervisor,

Sequoia National Forest; Mineral King Staff Specialist,

Sequoia National Forest.
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Izaak Walton Leaque v. St. Clair:

Milwaukee, Wisconsin: see Gandt listing above.

Duluth, Minnesota: Recreation Staff Specialist,

Superior National Forest.

Ely, Minnesota: IWLA Wilderness Consultant Sigurd

Olson.

Minneapolis, Minnesota: plaintiff's attorney.

In addition, copies of relevant correspondence and
a complete set of the legal documents pertaining to both

sides of each of these cases were obtained.

Research Approach Summarized

If we grant that science can include qualitative
scales, and that "untestable" systems exist in social
science, yet we should still be able to apply the scien-
tific method to this study through:

(1) impartial gathering of data (regarding the
variables in the system--area, organization, opportunities
for public involvement, etc.) by observation of a system;

(2) making preliminary generalizations from the
data by inductive reasoning;

(3) testing the validity of the generalization and
the deductive conclusions that logically flow from the
theory (by making more observations); and

(4) arriving at a verified hypothesis, or theory.
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It is recognized that the interview partakes of
two elements of subjectivity: the reports of the respond-
ent or subject, and the reports made about the respondent
by the interviewer or observer. Additionally, it is rec-
ognized that probing--"a secondary, spontaneous, purpose-
ful, supplementary comment or question used to add to both
the completeness and accuracy of response and to further
the cooperation and motivation of the respondent"--creates
a bias problem. Yet these are the only tools we have at
hand to find out what is going on in this dynamic and
important social area.

We are reassured by Aristotle's observation, "An
educated man demands no more exactness than is allowed by
the subject-matter being dealt with," and by Kaplan's
comment, "Careful observation and shrewd even if unformal-
ized inference have by no means outlived their day."3
Hopefully, our verbal model will explain the behavior of
some aspect of the system, as an expression of the re-
searcher's view of the system based upon his experience,
his knowledge of past work, and the data.

As stipulated earlier, this thesis constitutes an

investigation of a single case: the Gandt v. Hardin, or

Sylvania Recreation Area, case. The chapters which follow

3Abraham Kaplan, The Conduct of Inquiry (San
Francisco: Chandler Publishing Company, 1964), p. 283.
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deal strictly with this case history:
stake; the land-ownership history; the
Forest Service management plan and the

involvement in same; and the evolution

court of the conflict between the Forest Service and the

Save Our Sylvania Action Committee over how the Sylvania

area should be developed.

the resources at
evolution of the
extent of public

and "resolution"

in






CHAPTER III
SYLVANIA: THE RESOURCES AT STAKE
Historic Background

Sylvania is unique. There is no area like it nor
will there be, giving in one compact area a vignette
of virgin northwoods and primitive lakes. . . . It is
reminiscent of the bygone days of the frontier when
unbroken forests stretched from the Atlantic to the
Great Plains and the Voyageurs traversed by canoe the
endless lake chains of the north.l

The 21,000-acre Sylvania Recreation Area lies 355
miles north-northwest of Chicago, at the western end of
Michigan's Upper Peninsula, with its southern boundary
resting on the Michigan-Wisconsin border. 1Its 33 square
miles, all within Gogebic County, constitute fourteen
percent of the land owned by the federal government within
the Watersmeet District, one of the 900,000-acre2 Ottawa
National Forest's six ranger districts.

Sylvania was not always "unique." Once it was

much like other lands hunted by the Chippewa and Ottawa

lThe University of Michigan, School of Natural
Resources, Sylvania (Published with the cooperation of the
Forest Service, U.S. Department of Agriculture: Olsen
Publishing and Printing Company, 1965), pp. 4-5.

2Forest Service net ownership; gross size is 1.5
million acres.

24
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Indians.3 Unlike surrounding terrain, however, it survived
relatively unscathed4 the impact of the first waves of

miners and loggers across the "U.P."5

During this period
Sylvania was protected inviolate by its private owners as
their personal hunting and fishing preserve. Today, pub-
licly owned, it exists as a remnant of our northwoods
virgin forest and wild lake heritage, valuable because

"untouched" areas of this kind now are rare in this reg-

ion.6 Such areas have distinctive and important

3U S., Department of Agriculture, Forest Service,
A Study of Proposed Federal Purchase and Forest Service
Management of the Lands and Waters of the Sylvania Tract
located within Ottawa National Forest, Michigan (Waukesha,
Wis. [Milwaukee]: Delzer Lithograph Company, 1964 [1965],
P. 5.

4M.ost of the pine was cut in the late 1880's or
early 1890's. At this time there were virtually no markets
. for hardwoods and hemlock, and these species were not cut.

5Professor Willis Frederick Dunbar provides these
dates in his chapter on "The Upper Peninsula, 1865-1960"
(Michigan: A History of the Wolverine State [Grand Rapids:
William P. Eerdmans Publishing Company, 196§]) The copper
rush, principally to Houghton County, began in 1844 and
Michigan copper production reached its height in 1916;
iron mining began in 1846, and the State's iron production
reached its height in 1920; the migration of lumbermen to
the Upper Peninsula began in the 1880's, lumber production
in Michigan hit its height in 1888, and by 1910 the lumber-
jacks were beginning to move on. See also: Stewart H.
Holbrook, Holy 0ld Mackinaw: A Natural History of the
American Lumberjack (New York: The Macmillan Company,
I938); and Stewart H. Holbrook, Iron Brew: A Century of
§?merican Ore and Steel (New York: The Macmillan Company,

939).

6The 747,128-acre Boundary Waters Canoe Area in
northern Minnesota is "unique in the National Forest Wil-
derness System--it is the only lakeland Wilderness,"
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scientific, educational, cultural and recreational values,
as proponents of wilderness preservation--including

Forest Service employees Art Carhart, Aldo Leopold and Bob

Marshall--have been pointing out since the early l920's.7

Geological and Biological Characteristics

Sylvania is an offspring of glacial action. For
25,000 years, ice of the Pleistocene age coursed
across its billion-year-old bedrock. When, about
10,000 years ago, Sylvania emerged from the last
continental glacier, its form was much as it is today.
Hundreds of feet of glacial moraine, characterized by
broad rolling hills and lowlands studded with lakes
and ponds, is the result.8

according to Search for Solitude (U.S., Department of
Agriculture, Forest Service, PA942 [Washington, D.C.:
Government Printing Office, 1970], p. 30). Stewart M.
Brandborg, in A Handbook on the Wilderness Act (Washington,
D.C.: The Wilderness Society, 729 15th Street, N.W.,
1970, pp. 41 and 48), lists seven additional areas in the
Michigan-Wisconsin-Minnesota region as candidate areas for
possible inclusion by Congress in the National Wilderness
Preservation System. These include Isle Royale National
Park and several national wildlife refuges. See also:
John William Humke, "A Comparative Study of Four State
Natural Area Systems with Recommendations for Michigan"
(unpublished M.S. thesis, Michigan State University,

1970) ’ ch. 3.

7Arthur H. Carhart, a landscape architect, rec-
ommended in 1922 that the wilderness of what was to become
the Boundary Waters Canoe Area be preserved; Aldo Leopold,
as Forest Supervisor of the Gila National Forest in New
Mexico, won the establishment of the Forest Service's
first designated "primitive area"--the Gila--in 1924;
Robert Marshall, as director of the agency's recreation
division in the 1930's, oversaw expansion of the Forest
Service's primitive area system and helped organize The
Wilderness Society.

8Forest Service, Study of Proposed Federal Purchase
of Sylvania, p. 7.
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Straddling the Mississippi River-Lake Superior
(Sst. Lawrence River) divide at elevations ranging from
1,700 to 1,860 feet, the Sylvania area receives an average
of 34 inches of precipitation annually, including 150
inches of snow. The vegetative cover holding its sandy
and gravelly loam soils9 in place and thriving in this
long winter-short summer environment is the climax forest
of the region--the northern hardwoods-hemlock type--sup-
plemented by other species. Scattered groups of "monarch"
white and red pine (including the largest known red pine
in North America), white cedar swamps, bog-margin stands
of black and white spruce, balsam fir, and tamarack, and
an understory including ironwood and moose maple provide
relief from the closed canopy of the sugar maple-yellow
birch-basswood-eastern hemlock climax forest monotype.
Groves of paper birch, jack pine, and trembling and big-
tooth aspen and occasional specimens of black cherry, red
maple, black ash, white ash, American elm, and red oak10
bear witness to the harsh effects that wind, sleet, frost
cracking, snow breakage, drought, sunscald, flooding

(including beaver impoundments), and browsing have had on

9See U.S., Department of Agriculture, Forest
Service, Sylvania Area Soils Report (Milwaukee: June
1966).

loForest Service, Study of Proposed Federal Pur-
chase of Sylvania, pp. 8-9.
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the climax forest from time to time,ll disturbing the so0il,
letting in sunlight, and temporarily providing ideal con-
ditions for these sun-loving species. Forest fires have
not occurred in Sylvania "except for minor unimportant
acreages burned years ago."12
The area is referred to by the Forest Service as
"near-v:i.rgin"l3 because "white pine was logged at the turn

nld and because "240 acres . . . were clear-

of the century
cut during World War II, . . . a small salvage cut [because
of windthrow] was made a few years ago, [and] a few acres
near lodges and guard cabins were clearcut for fuelwood
30 to 60 years ago.“15
Abundance of surface water and extraordinarily
high water quality are two keys to Sylvania's popularity
as a recreation area. ‘'Some 4,100 of the area's 21,000

acres are water surface. Thirty-six named lakes and as

llR. N. Cunningham, Forest Resources of the Lake
State Region (U.S. Department of Agriculture, Forest Re-
source Report Number 1 [Washington, D.C.: Government
Printing Office, 1950]), pp. 28-29.

leorest Service, Study of Proposed Federal Pur-
chase of Sylvania, p. 1ll.

13

Ibido’ po lo

14Ralph D. Kizer, "Sylvania the Way It Is," speech
presented by the Forest Supervisor, Ottawa National Forest,
to the Vilas County Chamber of Commerce, Phelps, Wis.,
Sept. 8, 1961, p. 1. (Mimeographed.)

15Forest Service, Study of Proposed Federal Pur-
chase of Sylvania, p. 1ll.
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many unnamed lakes provide sixty-six miles of shoreline.
Six of the lakes are over 250 acres in size. Perched high
on the watershed, Sylvania's lakes are described as "young
and fragile."16 Most have no inlet; only three have flow-
ing outlets. Not only can they easily be polluted but,
practically sterile, they can easily be over-fished.17
For these reasons, the lakes' relatively few but large
gamefish are being protected with special fishing
regulations.18

Sylvania long has been famous for its white-tailed
deer population (a browse line is evident) and high deer
hunter success record.19 Private clearcut areas around
Sylvania provide excellent summer range, while Sylvania,
with its tight overhead cover, is good winter range.

Previous owners of Sylvania and the Land O' Lakes Sports-

men's Club attracted deer for many years by providing

161pid., p. 8.

17U.S. Forest Service, Information and Education
[Division], "Sylvania," Milwaukee, n.d., p. 2. (Mimeo-
graphed.)

181n some lakes, fish taken must be returned to
the same waters; in other lakes, unusually large minimum
size limits have been established. Only artificial lures
may be used. See U.S., Department of Agriculture, Forest
Service, "Sylvania Recreation Area" (Map containing
special fishing regulations [Milwaukee: Forest Service
Regional Office, 1967, revised 1970]).

19"Where Deer Are," Detroit Free Press, Nov. 7,

1965.
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hay.20

Black bear are present in Sylvania, as are coyotes,
otter, mink, beaver, porcupine, snowshoe hare, ruffed
grouse, woodcock, loons, and pileated woodpeckers. Fish-
ers, once extinct in Michigan, have been re-established
and can be found in Sylvania. Waterfowl use the area's
lakes during migration. Within the area is a blue heron

rookery attracting some 100 herons annually.21

Bald eagles
nest and reproduce in Sylvania, making it a wildlife refuge
to the extent that a Forest Service policy provides special
protection to rare species of wildlife on national forest
lands.

Difficult to put into words is the "wilderness
atmosphere"22 attributed to Sylvania. Forest Service
documents can describe the area as "singularly unspoiled"
and proclaim that "today it stands virtually alone as a
testament to a former grandeur that has all but disappeared
from a great territory."23 But the peace of mind that
accompanies a period of solitude in even such a small

"island" of wildness as Sylvania has to be experienced to

be appreciated.

20A. Richard Guth, Recreation Office, Ottawa
National Forest, personal letter, Nov. 24, 1970.

21U.S., Department of Agriculture, Forest Service,
"Sylvania Recreation Area" (Map with text section entitled
"A Wildlife Domain" [Milwaukee: Forest Service Regional
Office, 1967]).

22Forest Service, Study of Proposed Federal Pur-
chase of Sylvania, p. 38.

23

Ibid., p. 7.






CHAPTER IV
SYLVANIA: LAND-OWNERSHIP HISTORY

The "Sylvania Tract" as described in the 1965
prospectusl constituted all of Michigan Townships 43 and
44 North, Range 40 West, and parts of Sections 31, 32, and
34 of Township 45 North, Range 40 West--"14,000 acres of
practically untouched forests . . . [plus] a total of
4,000 acres of clear northland waters."2 The present
Sylvania Recreation Area includes not only this acreage
but also 3,000 acres of contiguous Ottawa National Forest
lands, making it a management unit of some 21,000 acres.

The native Indians lost their right to occupy the
western part of Michigan's Upper Peninsula in 1842 with
the signing of the Treaty of La Pointe.3 In 1873, the
United States bestowed the first land patents of record
in T44N, R40W on Ebenezer Hubbard (544 acres) and on

Iremus K. Hamilton (480 acres). In 1884, land patents in

1Ibid.; see "Proposed Development Plan" map,
inside back cover.

2University of Michigan, Sylvania, p. 5.

3Dunbar, Michigan, p. 361.
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this township were granted to George M. Wakefield (7,086

acres) and to William Watson (1,500.5 acres).4

The Sylvania Club is Organized

With the turn of the century came the acquisition
of these and thousands of acres of contiguous wildlands by
the newly organized "Sylvania Club" and the exclusive use
of these acres as a "private playground for wealthy

people.“5

4“History of Ownership of Sylvania Club and Related
Properties," two-page document supplied by L. Wayne Bell,
Lands Officer, Ottawa National Forest, Ironwood, Mich.,
1970. (Photocopy.)

5Kizer, "Sylvania the Way It Is," p. 1. The
"History of Ownership" document (footnote 4, above) pro-
vides these details: 1In 1901, an officer of the United
States Steel Corporation, Thomas Cole, bought the former
Watson tract from the Illinois Steel Corporation for
$6,000, deeded a one-sixth undivided interest in this
property to each of five other U.S. Steel executives
(James Gayley, Thomas Morrison, D. M. Clemson, W. E.
Corey, and D. G. Kerr), and kept a one-sixth undivided
interest in this 1,500-acre tract for himself. In 1902,
this "Sylvania Club" group purchased an additional 10,818
acres in several transactions. In 1903, Kerr sold a one-
twelfth interest to a Mr. Walker who in turn sold it to
Otto Davidson. Between 1903 and 1918, the club consoli-
dated its ownership in T44N, R40W by purchasing several
more small tracts. In 1920, Cole sold his one-sixth in-
terest to copper magnate William Boyce Thompson, and by
the end of 1923 Thompson owned a two-thirds undivided in-
terest in the club property, having also purchased the
one-sixth interests of Gayley, Morrison, and Clemson. In
1922, Davidson received patent from the United States for
all the islands in "Sylvania" not previously patented and
deeded them to the club members according to their re-
spective interests. Ownership of Thompson's two-thirds
interest passed to his daughter, Margaret Schulze, in
1928, upon his death. 1In 1940, Margaret Schulze, who had
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By 1943, after 42 years of existence, the Sylvania
Club's holdings had been consolidated to the point where
they were held by only two people: Laurence P. Fisher of
Detroit, who owned a three-fourths interest in the club's
14,000 acres, and C. M. Christiansen of Phelps, Wisconsin,
who owned the other one-fourth interest in the club's
lands. In that year, Fisher and Christiansen signed an
agreement giving one party the option to buy the other's
interest if he could equal the highest outside offer for
it.

Christiansen died in 1954, willing all his in-
terests in the Sylvania area to his two sons, Philip C.
and Robert L. Christiansen. L. P. Fisher died intestate

in 1962, and the L. P. Fisher Real Estate Liquidating

become the wife of Anthony J. Drexel Biddle, Jr., ambas-
sador to Poland, sold her title to two-thirds of Sylvania
to Fred Fisher.

C. M. Christiansen of Phelps, Wis., who had become
a club member in 1937 with his purchase of Davidson's one-
twelfth interest, enlarged his club holdings with the
purchase of the one-sixth interest of the Corey heirs in
1941. After Fred Fisher's death in 1942, Laurence P.
Fisher of the Fisher Body Corporation family of Detroit
purchased the two-thirds interest in the club from the
Fred Fisher heirs for $175,000. In 1943, Laurence Fisher
bought from the Kerr heirs their one-twelfth interest in
Sylvania and also purchased the Maplewood Hunt Club and
other lands in T44N, R41W from the Gogebic Timber Company.
In 1944 he purchased part of the Snap Jack Lake property
and in 1955 purchased the balance of the Snap Jack prop-
erty, including buildings, from Sarah King. L. P. Fisher's
last Sylvania area purchase was NE NE Section 5, T44N,
R40W, bought in 1957 from Mary Kelley.
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Trust, set up in 1963, listed his widow, four brothers,
three sisters, a nephew, and a neice as heirs.6 The
Fisher heirs sold all their interests in their lands in
T44N, R41W (land which lies to the west of the "Sylvania
Tract" proper) to L. P. Fisher's widow, Dollie May Fisher,

in 1963.

Forest Service Negotiations

When the Fisher heirs (through the executor of the
estate, the National Bank of Detroit) made known their
desire to dispose of several of their properties including
Sylvania to settle the estate,7 word regarding this state
of affairs was conveyed to members of the Michigan Con-
gressional delegation. One such contact involved commu-
nication between the Forest Supervisor of the Ottawa
National Forest at the time, John O. Wernham, and Miss
Muriel Ferris, legislative assistant to United States
Senator Philip A. Hart.8

Support for Forest Service acquisition of Sylvania

came from many quarters. On November 27, 1963, the Gogebic

County Board of Supervisors, concurring with earlier

6Forest Service, Study of Proposed Federal Purchase
of Sylvania, p. 9.

7University of Michigan, Sylvania, p. 7.

8John O. Wernham, private interview held in Duluth,
Minn., July 24, 1970.
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resolutions by the Watersmeet Township Planning Commission
and the Watersmeet Township Board, approved a resolution
encouraging the U.S. Forest Service to attempt to purchase
the Sylvania property but qualifying its support of federal
acquisition with provisos calling for preservation of the
tax base, for opportunities for private persons to purchase
lake frontage in Sylvania to increase the tax base, and

for future renegotiations with Watersmeet Township, ap-

parently in connection with taxes or payments in lieu of

taxes.9

The Fisher heirs, on the basis of the deceased's
expressed desire to keep the land intact under some kind
of conservation management program, looked with favor on
the U.S. Government as a possible buyer. In 1964, repre-
sentatives of the Forest Service, U.S.D.A. were allowed to
enter the property to carry out a timber survey and in-
spect the buildings. This was the only opportunity Forest
Service personnel had to enter and evaluate the proper