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A3STRACT

PRETRIAL NEWSPAP:-R PUBLICITY
IN CRIMINAL PROCCLDINGS:
A CASZ 5TUDY

3y Don 3. Pember

The purposes of this study were to: 1) evaluate ths
most frequently suzgested "remedies" for the allez=d prob-
lems caussd by pretrial nawspaper publicity in criminal
cases, and 2) to makes an intense examination of a single
case in which a defendant challesnzed a conviction on the
grounds that pretrial publicity had prejudiced the jury.

The single case chosen began in the autumn of 1953 in
Ozkland Cﬁunty, Michigan, and lasted for nearly twc years.
Twenty-one defendants were charged with the violation of
Filchigan zambling laws. At least three of the defendants

were linked by the press with the reputed international

crime syndicate, the liafila.

In the initial portions of the thesis the author at-
tempted to place his study into the perspective of the lar-
ger free press--fair trial problem by prescnting a short 2x-

planation of the controversy set azainst the background oi

current writinzs on the topic. A brief explanatlion of the

British remedy was included as well as & short history of

the use of the contempt power in United States' federal znd



Jon . Peuder
24 hours immsdiatzly fcllowing the arrasts. [ost interviesw-
ees blamsd the news source rathsr than the press for the
publication of prejudicial nsws.

Ine change of venuz, the actual remsdy applied in the
case, did not have the desired results, as publicity of thes
case preceded the trial to the new site followingz the chance
of venuz., Of the other ramzdies (assuming they would havsa
been in effect in Oakland County at the time of the arrests)
the only one which showed major positive results and =mininun
negative conssquences was the Katzenbach Justice Departasnt
ruling which sets spscific guidelines for the type of infor-
mation which can and cannot e released by ths arrestiny of-

ficers and the prosscutor, but places no pronibitions against

the press or thz defendant.
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PREFACE

The problem which results from the supposed collision
of two fundamental precepts of American democracy, the right
of a free press to publish all the news and the right of an
accused individual to a fair and impartial trial, is great

in scope. The difficulties in studying this so-callsd col-

lision are numerous. In even a study limited to a single

aspect of the controversy the doors of many areas are opened.
But for lack of time these thresholds cannot be crossed.

This study is devoted to one particular criminal case

which received extensive publicity before the trial began.

The research for this paper was stopped on September 1, 1966.

Chapters I and II of this report ars dsvoted to an explana-

tion of the problem of pretrial publicity. In Chapter III

a detailled account of the publicity given a single criminal

case 1s presented. Also in this chapter an attempt will be

made to show how the remedy selected to neutralize the =2f-
fects of the pretrial publicity did not work and an sxplana-

tion of the faillure will be offered. Chapter IV is devotzd

to a series of open-ended interviews conducted in the area

in which the case occurred. The interviewees were judzes,

lawyers, newsmen and police officers. In Chapter V an at-
tempt will be made to determine the effectiveness of several

propossd solutions to the pretrial publicity oroblem.

i1
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Mnally, in an epilogue this author will brisfly present

his views on an aspact of the oroblem not fully sxplored in

the body of this thesis.
Much more research is needed on the effect of opublicity

on the minds of the potential juror. At this time the an-

swers to this question often conflict with each other and
are really only educated guesses., 3Zvidence to support the
belief that publicity can prejudice a juror to the extent
that he cznnot be impartial, or evidence which would refute
this belief is the key to ending the controversy over the

effects of and solutions to the pretrial publicity problem.
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CHAPTER I
THE FREE-PRESS--FAIR TRIAL DILENMIA

An island in the Western Pacific was swept by ter-
rible storms every ten or fifteen years. The storm would
send the ocean completely over ths island and wipz out
most of its villaze and most of its population. After
that had happened for centuries, the natives built a sea-
wall which was effective. It kept them from disaster.
But the wall was so successful that it wasn't long befors
the people who had built it more or less forgot about ths
devastation that the storms had wrought and when they
died, thelir sons only knew about it from hearsay and al-
though they remembered it, they didn't really have any
visual recollection of what it was like. And when the
second generation died, the succeeding generation had
forgotten all about the formsr sufferinz. And after
them, the next generation didn't even know why the wall
had been built--and they began to take it down to use the
stones for buildingzs.l

The guarantee of a frees press in the United States is
clearly defined in the First Amendment to the U. 5. Consti-
tution., Adopted in 1791, the amendment clearly stipulates
that "Congrzss shall make no law . . . abridzinz the fres-
dom of spesch or of the press; . . . ."

Since 1791 the lanzguage of thils constitutional dscree
has not changed. Court interpretation has varied its appli-
cation, ualifications of its meaning have been added and
taken away. But the principle of a frzs press has stood

fast for 175 years.

1Suggested by remarks made by R. R. McConnell from ths
record of the Judicial Conference for the Third Circuit,
Philadelphia, Pa., September, 1964,

1
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The press itself, howevar, has chanzed. It is un-
likely that even the most farsighted colonial statesman en-
visioned the era of instant mass communication in which we
now live. There is a serious concern in the minds of many
persons that media technolozy has outmoded this constitu-
tional guarantee, that more control of the presss is needed.

While this proposal has come from many circles, none,l'
has been more vocal than segments of the legal profession’u
who accuse the press of undermining the rights of defendants
In criminal cases by publicizing these cases prior to trial,
thus influencing potential jurors. The right to a fair and
impartial trial is guaranteed in the Sixth Amendmnsnt to the
U. S. Constitution. By publishing pretrial information the
press 1s saild to be disrupting the finely-balanced judicial
process.,

This 1s not a new charge agaiunst the press, It is one
which has been consistently made, but receives a full-
volume of publicity only after a major event dﬁring which
irresponsibility by the press is subjected to national
scrutiny. The most recent wave of criticism has its roots
in Dallas in liovember of 1963 when President John Kennedy
was shot and killed by Lee Oswald. In the report prepared

by the Presidentisl Commission which investigzated the as-

sassination the press QQ; criticized. "The Commission be-
lieves, however, that a part of the responsibility for the
unfortunate circumstances following the President's death

must be bornz by the news media," the official commission

\'L(‘
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2 Commission members added that newsmen showad

report said.
a regrettable lack of self-discipline, and that a cods of
professional conduct would be welcome evidence that the
press was sincere in its affirmation of the need for a bal-
lance between the right of the public to be kept informed
and the right of the individual to a fair and impartial
trial.

The response by the legal profession was immediate.
Scores of articles began to appear in law journals. Panel
discussions were held and the debate reached a peak not
seen since the Lindbergh kidnapping case in the 1930's when
the press was severely censured for the coverage of the tri-
al of accused kidnapper, Bruno Hauptmann. Press responss
was less enthusiastic. Natilonal and state press organiza-
tions and societies did meet for discussion of the problem.
Studies resulted from ths msstings, but there was often
lack of agreement in even the definition of the problen.

In order to understand the problem of pretrial public-
ity several questions must first be answered. What tyoz of
publicity is referred to when the press is accussd of un-
dermining the rights of a defendant? A complete list of
examples would includz: (1) publicity demanding the arrest
of a suspect before police have zatherzd sufficient evi-
dence, (2) orinting a confession which is not introducsd

into evidence or which is later determinzd to have been

2Report of the President's Commission on the Assassi-
Eation of President Johmn F. Kennedy, (Washington: U. 3.
Government Printing Office, 196L), p. 241.
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involuntarily ziven or to even zllude to such a confzssion,
(3) printing denunciatory intervicws with the victim's fam-
ily, (4) interviswing the public before trial on ths quess4{‘j
tions of zuilt or innocence znd possible punishment, (5)
exposing a defendant's prior criminal record either bafore
or during the trial, (6) printing inflammatory =vidence
which the court would not allow to be introduczd, (7) link-
ing the defendant with other crimes or portraying him as a
*hoodlum®™ or "gangster", and (&) printing the personal
feelings of the prosecutor, police or other trial partiéi-
pants.3

Newspapers have also been criticized for runninz a vic-
ture of a defendant if his identity will be a question at
the trial. Iilost press critics would limit news coverags to
a description of the crime committed, the fact of the ar-
rest, the fact of the arraignment or indictment and then a
fair and accurate report of the trial proceedings.“ It is
also suggested that newspapers refrain from making any com=-
ment or speculation on the pending case. Since this report
1s concerned primarily with pretrial newspaper publicity,
the matter of defining a "pendingz® case won't be consid-
ered., It is sufficlient to note that some critics haves sug-

gested that the press remain silent until the finsl

3"The Case Against Trial by Newspaper," Publishinz,
Entertainment, Advertising and Allied Fields Law Quarterly,

“w. Thad Cochran, ®"Pretrial Publicity as Denial of Due
gggcess," Mississippi Law Journal, Vol. 36 (May, 1955),
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In the caszs of the murdsr trisl

5

disposition of the cass.
in Cleveland, Ohio, of Dr. Sam Shepvard, the final disposi-
tion has not yet occurred, thouzh the first trial bezan in
1954,

Another question which should be considered after dis-
cussing type of news which newspapers are being asked to
refrain from using concerns effect. Does this type of pub-
licity really have such a prejudicial effect on a juror
that he or she would be unable to make a decision solely on
the evidence presented in court?

The answer from press critics is yes. The answer from
most newsmen is no. Actually, neither side can say for cer-
tain. The facts are not known. There have been very few
studies on this question. "One of the problems facing a
researcher trying to experimentally investigate the inter-
active processes that take place in a jury, is the inabil-
ity to use other than mock juries," researchers reported.6
A 1953 study by the University of Chicazo, which did not
concern itself with pretrial publicity but attempted to

discern at what point a Jjuror made up his mind durinz a

5Ibia.

6F. Gerald Kline and Paul H. Jess, The Effect of Prej-
udicial Publicity onm Mock Juries at the University of Min-
nesota Law School, excerpts from a paper presented at Asso-
clation of Education in Journalism Convention, Syracuse,
N. Y., August, 1965, quoted in U. S. Congress, Senate, Sub-
committee on Constitutional Rights and Subcommittee on Im-
provements in Judicial Machinery of the Committee on the
Judiciary, Hearings on S. 290, Free Press and Fair Trial,
89th Cong., 1st Sess., 1965, p. 759.
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trial resulted in sharp disapproval from the press. "One
of the consequences of the Chicago project was an outburst
of criticism by the news media and the Congress in late
1955," a researcher said.7

Other law researchers have attempted to answer the
question without a jury study, by merely applying basic psy-
chological dogma. In one study it was determined that pre-
trial publicity had a definite effect on the mind of a juror
and in many cases this effect was unknown to the juror‘.S
This determination was made by proceeding through a series
of known psychological principles. Briefly, the argument
followed this line. It is common for a prospective juror
to be expossd to a pretrial publication which relates many
facts about the crime and the defendant. An event which
disturbs the social order (such as a crime) will breed in-
stinctive hostility for the person who committed or who is
believed to have committed the disturbance. The first im-
pression that an individual has about the character of an-
other person, if the impression refers to a central dimen-
sion of personality, will tend to form a belief which re-
fuses to yield or change, even when facts which contradict
this opinion are presented. This is because a man tends to

form a belief once he is exposed to a minimum of factusl

7Ibid.

8Terrence P. Gogzin and George M. Hanover, "Fair Trial
V. Free Press: The Psychological i&ffect of Pre Trial Pub-
licity on the Juror's Ability to Be Impartial; A Plea for
gggoggﬁ” Southern California Law Review, Vol. 38 (1965),
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information and tends to unconsciously excludzs or distort

facts contrary to this belief. A juror uiznt, therefore,

not carefully consider what is said in court if it is con-
trary to an established belief and at the same time might

be unaware of this partiality. The psychologists add that
even if a person was willing to make an admission of par-

tiality the effect of a bellef and even the belief itself

is normally subconscious, unrscognizable to the potential

juror,

Another researcher disagrees, and points out that
there is too 1little research on communication effects to
provide the information for an understanding of the sub-
ject.9 He accepts the psychological principle rezarding
beliefs presented previously, but challenges the idea that
mass communication can have enough impact to create the in-
1tial belief. Ue notes a study done in Cincinnati following
a slx-month campaign to acquaint the city residents with the
United Nations. Only two per cent changed their ideas, the
author noted.10

The Supreme Court has had its own test of whether pre-
trial information clouds a jurcre's mind. But the test has
changed over the years and is still changing. In 1307 in
the trial of Aaron Burr, Chief Justice John HMarshall pro-
claimed that an impartial juror was one free from the dom-

inant influence of knowledge acquired outside the courtroon,

9Charles R. Wright, Mass Communication: A Sociologi-
~ cal Perspective (New York: Random House, 1959), p. 91.

101p14., p. 104,
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free from the "strong”™ and “deep impressions" which closse

the mind.ll

However, a Jjuror could have light impressions,
oncs which were capable of yielding to the evidence. 1In
1878 the court again ruled on the impartiality of jurors

12 The

and generally reaffirmed the Marshall doctrine,
court said a "partial" juror is not necessarily one who has
formed an opinion, because everyone will have some impres-
sion in his mind. Yore important than this, though, was
the court ruling that when an appeal is made on the grounds
that the jury was prejudiced, the defendant must prove to
the appellate court the actual existence of a preconceivec
opinion in the mind of a juror, an opinion strong enough to
raise the presumption of partiality.

Prior to 1961 the Supreme Court had never reversed &
conviction on the ground that a defendant had been denied
an impartial trial by reason of prejudicisl publicity. In
1951, however, the court modifisd its impartiality standard
and reversed tﬁe conviciolon of Leslie Irvin who had b=e2n
tried on a charge of murder.l3 Irvin was arrested nsar
cvansville, Indiana, in 1955 after six murders had bz2n
committed in the area. After Irvin's arrsst, but befors hs
was indicted, the proszcutor issued a2 statement that Irvin
had confessed to all six murders. The statement was

printed in papers througnout Indiana. Wwhen the trial begzan,

11U. S. v. Aaron Burr, 8 U. S. (4 Cranch) 455 (1707).

12pevnolds v. U. S., 98 U. 3. 145 (1873).

13Irvin v. Dowd, 366 U. S. 717 (1961).
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Irvin's z2ttornzy ask2d for a2 change of venuz., Mz trial
judze granted the notion, but the trial was moved only to
ths adjacent county. A moticn for another change of venue
was deni=d. Publicity about the cass continued to spread
throughout the community.

Of nearly 400 persons called for jury duty, 90 per cent
expressed an opinion that the defendant was guilty. Of 12
jurors finally selected, cight stated similar opinions, al-
though they all declared that they could lay aside their
opinions and Jjudge the accused on the evidence presented in
the courtroom.14

The court azreed that the mere existence of any pre-
conceived notion of the guilt or innocence of an accused
sufficient to rebut the presumption of a prospective ju-
ror's partiality would be an impossible standard. The key
issue, it said, was whether the juror can lay aside his im-
pression or opinion and render a verdict based on the evi-
dence presentzad in court.15 3ut, "“where so many, SO many
times, admitted prejudice, such a statement of impartiality
can be given little weight."l6

In 1962 the court limited thz Irvin decision somewhat

in Beck v. Washingtonl’! when it upheld David Bzck's

1L""The Changing Approach to Trial by Newspaper," Pub-
lishing, Entertainment, Advertising and Allied Field Law

Quarterly, VvV (June 1965), 156,

15Irvin v. Dowd, 723.
16

Ibid., 728.
17349 U. S. 541 (1962).
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conviction. The court said that in the Irvin case 90 per
cent of the jurors were prejudiced. In the Bsck case, ths
court noted that the proportion of prejudiced jurors was
less than 90 per cent. In 1963 it denied certiorari in

13

Jaegin v. Gavin, The lower ccurt nad said ths jublicity

did not arouse feelings of rage and vengeance as in the
Irvin case, only 72 per cent rather than 90 per cent of the
potential jurors admitted preconceived opinions, and only
two rather than eight of the Jjurors selectsd admitted pre-
conceived opinions.19
A case with perhaps even greater potential consequsences

was Rideau v. Louisiana.20 A filmed interviesw of the de-

fendant, Wilbert Rideau, confessing to a sheriff that he
had robbed a bank and killed two employees was televised on
three separate instances. This interview was viewed by
many citizens in the small community; three members of the
Jury which convicted Rideau admitted seeing it. Without
any extensive examination of the voir dire (the examination
by the court of all potential jurors to determine if they
have preconceived notions on the case) the court concluded
that the pretrial publicity was so overwhelminz that the

confession had amounted to a trial and the conviction was

reversed.21 This was only the second time the court had
18292 F2d 244 (1st Cir 1961), cert den, 370 U. S. 903
(1963).
Yipia., 287,  2%373 u. s. 723 (1963).
21

Ibid., 727.
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reversed a conviction solely on the zrounds of presjudicial
pretrial publicity.

Mors recently the court reversed the conviction of Dr.
Samuel Sheppard, but this case will be discussed later in
the chapter in connection with trial-level remedies gvail-
able to neutralize the effects of pretrial publicity.

The cases cited have all been state cases in which the
court had exercised its right to guarantes due process of
law to every citizen. 1In federal courts where the Suprems
Court exercises direct supervisory power, a 1959 case offers

an Interesting precedent. In Marshall v. United States22

the court reversed the conviction of a defendant bscausa
during the trial the jury had read in a newspaper material
which had previously been ruled inadmissable. There was no
sensational publicity in the case and the newspaper accounts
were published after the trial began. Yet the precedent is
clear and, as one observer points out, offers a defendant

in a federal prosecution greater protection from prejudicial
publicity than a defendant in a state court under the stand-
ard of the due process clause of the fourteenth amendment.
"When a defendant is prosecuted in a federal court, he will
only have to prove that the jurors had read material which
would have been excluded as evidence because of its preju-
dicilal nature., He will not have to show that the jurors

were, in fact, prejudiced by the information," it was

22360 U. S. 310 (1959).



noted.z3

It can be seen that the Supreme Court has a changzing
viewpoint on the possible effects of pretrial publicity and
the definition of an impartial juror. Ths court placss more
. faith in the ability of the American juror than does thz psy-
chologlical community which pictures the typical juror as a
virtual prisoner of his subconscious.

Thus, the problem has been outlined. The type of pub-
licity which is usually identified as prejudicial has besn
listed and the possible effect on the mind of the juror has
been noted. Now it is time to considsr the solutions or
remedies for the problsem. Some remedies have been built
into the American judicial system. Others are currently
avallable as the result of action by private organizations,
such as ths American Bar Association. Still others have
been proposed by legislators, attorneys, judges and newsmen.

The effectiveness of the "bullt-in" remedies is ques-
“tionable. After a survey of a large portion of the litera-
ture in thé field and numerous interviews this author con-
cludes that the press and many judges ars satisfied with the
S0-called trial-level solutions. DMany lawyers, however,
indicate that the trial-level remedies are not adequatse.

The trial-level remedices most commonly considered are:
1. Change of venue, moving the trial to a distant area.
Continuance, postponing the trial.

Lo
3. Voir dire, examination of potential jurors.
4, Sequestration, isolation of the jury.

23"The Changing Approach to Trial by liewspaper," supra
note 14, 161.



3lu2 ribbon jury.
Contempt of court.

N

Change of venus is ths most common trial-leval reinzdy
used to neutralize the effects of publicity before a trial.
When a change of venue is zranted the site of the trizl is
noved, sometimes just to thz next county, as in the Irvin
case. liore often the trial is moved a zreat distance auay,
across an entire state 1f possible. 3But there is no zuar-
antee that bad publicity will not precesde the arrival of the
trial at the new site. If the trial is moved from city A to
city B, what was at one time only a state story for the nsuws-
paper in city B now becomes a local story, and worthy of
much more nsws spa2ce. In addition, the accusad must wnive
one of his constitutional rizhts--to te tried in ths comnun-
ity whers the crime occurred--in order to move tie trial.
3ecause of tnis, the failure of the defendant to movz for 4
chanzs of venue does mot mean that subsequent opportunities
to protest pretrial publicity are waived. It has been es-
tablished in federal court that "The right to agply for s
change of venue is given for the defendant's benefit . . . .
He 1s not oblized to forezo his constitutional rizht to an
lmpartizal trial in the district where the offense is alless-
edly committed."24
Another remedy is a continuance, postponement of the

trial until the publicity dies down. The continuance mo-

tion is granted on the premise that the level of the present

zuDelanay ve U. S., 199 F2d 107, 116 (1lst Cir 1952).
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publicity will recede and the public will forzet wnct has
already been saild and printed. 3ut when the triasl is ready
to start again there is no assurance that the publicity
won't begin again. During the delay, important witnesses
mey leave tovum or die. And azain the defendant must forsske
one of his rights, the right to a speedy trial, to zzin a
continuance.

As described earlier volr dire is a question-and-
answer period where potential jurors are dismissed "for
causa" if they are shown to be prejudiced. Psychologists

25

point out that the prejudice may be subconscious and would
not show up on voir dire. The potential juror may not tell
the truth. And it has been shown by the Suprems Court's
reversal in Irvin that the volir dire cannot zuarantes an
impartial jury. Nevertheless, the voir dire is an =ffsctive
tool and probably one of the best avallable trial-level
remedies,

Another remedy includes sequestration, the power to
1solate the jury. Judzges are reluctant to do this today
because of the complexities in the 1life of the averags per-
son. Also, this would have no effect on publicity sezn by
Jurors before the trial.

The judge can issue cautionary instructions to the jury,
but again these instructions, if followed, would only have
an effect after the trial had started.

Another available tool, which is Iinfrequently used, is

25Gogg1n and Hanover, supra note 8, 684,
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the blue ribbon jury. Usuzlly, cither the defense or the
prosecution 1s empowered to empanel a specilal jury on the
grounds that the cass has received such publicity that an
ordinary Jjury could not be assembled without great diffi-

culty.26

The jurors are chosen on the basis of question-
naires and personal interviews. It is assumed that more in-
telligent persons will be better able to maintain an impar-
tial attitude during the trial. It has been suzzested that
psycholozical tests could be used to test a potential ju-
ror's resistance to propaganda. While this remedy mignt
prove to be an excellent tool, it is expensive. And if the
problem is of the proportion complained of by many critics,
it would not be feasible.

The last suggested trial-level solution, contempt, will
be discussed fully 1in Chapter II.

While some argue, as it was shown, that the first five
~ discussed remedies are worthless, there are others who argus
that if 3ll of these opportunities are taken that defendants
will have the fairest possible trial under the prevailing
circumstances.

An extra-judicial remedy for the indirect control of
pretrial publicity is Canon 20 of the American Bar Associa-
tlon's Code of Professional Ethics. The canon generally

prohibits comments by attorneys on pending law cases. Tne

26Lawrence E. Edenhafer, "The Impartial Jury--20th Cen-

tury Dilemma: Some Solutions to the Conflict Between Free
Press and Fair Trial," Cornell Law Quarterly, Vol. 31 (Win-
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theory behind the canon is that if lawyers refuse to com-

ment on a case, thes press will have 1little or at lesast less

to publish or broadcast.

The exact wording of the canon is:

Mewspaper publication by a lawyer as to pending or an-
ticipated litilzation may interfere with a fair trial in
the courts and otherwise prejudice the dus administra-
tion of justice. Generally they are to bes condemned.

If the extreme circumstances of a particular case jus-
tify a statement to the public, it is unprofessional to
make it anonymously. An ex parte reference to the facts
should not go beyond quotation from the records and pa-
pers on file in the court; but even in extreme cases it
is better to avoid any ex parte statement.2?

The only persons this canon has an effect upon are

attorneys. An opinion by the American Bar Assoclationm

(ABA) ethics committee indicates that the canon doss not
prohibit the issuance of statements by public officials,

such as district attorneys or an attorney general, but sug-

gests thst such statements should avoid the mention of fact

likely to create an adverse public attitude respectinz the

28
actions of thes defendant.

The problem with Canon 20 is that it has never been

enforced. This fact was noted by the ABA President for 1945,

Lewls F. Powsll, who said at the ABA convention at Miami
Beach in 1965 that "'lawyers themselves are a major source
of [nsws] information which may affect the fairness of tri-

als.'"29 Powell saild thesre was no known case of a lawyer

27Canon 20, American Bar Assoclation Code of Profes-
sional Ethics, as quoted in Senate Subcommittee on Consti-
tutional Rights, Free Press and Fair Trial Hearings on 3.

290, 1965, p. 547.

[»]
2%1p14.
29

New York Times, August 10, 1965.
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being disciplined for this and addsd that Canon 20 was un-
enforceable.

Several "new" solutions or remedies for the control of
pretrial publicity have been proposed since the Kennedy as-
sassination, Most of the proposals fall into three basic
categories:

1., Voluntary codes of ethics adopted by press assocla-
tlons or by press-bar groups.
2 Laws which would silence participants in the trial,
such as the lawyers, police and defendant.
3. Administrative rules to prescribe limits on state-
ments made by law enforcement officials.
In addition to these proposals there have been indications
that some judges believe the court should take a stronger
stand in controlling the sources of publicity during a tri-
al. Thé relative effectiveness of theses proposed solutions
will be judzed in Chapter V of this report. At this time
the discussion will be confined to a detailed explanation
of specific proposals.

At lesst three national press associations have re-
studied the problem of pretrial publicity. The Associatesd
Press Manazing EZditors Association released a "fact guide”
on the problem in March of 1965. The small booklet is real-
ly not a statement of policy by the association, merzly a
thumbnail sketch of the problem and some sugzested answors
from groups throughout the nation. The APME view on the
problem, however, is summed up quite well in a parazraph
entitled, "Where 1is the Answer?"

The answer lies in a willingness on L2 oart of both the

press and th=z bar to understand more deenly ths prcblems
and zoals of the other. Just shouting &t each osti.or
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doesn't h=21p. Lawysrs must understand that eidltors,
too, ars concarnzd zhout fair trial, Siitors must apore-
cizte that lawysrs, too, ars committed to thz importance
of havinz a fras prass.
In addition to this booklst the APHL hizs namad 2 comnittes
of its members to meet with repressntatives of ths Amzsrican
Bar Association to study the problem. The orzanization has
not stated whether an official rzport will result from thes:

Joint meetings.

[92]

Thz Amzrican Society of Newspapzr Zditors (43II) an
the American Nzwspansr Publishsr's Association (ANPA) have
both undertaken studies of ths problem. The ASYI adopteld 2
committes report on the problem on April 14, 19355. The ANUPA
report is scheduled to be releaszd before the snd of sunmar,
1955. Taese are not the first times these two groups hove

gathered to study this problem. In fact the history of

¢

Journalism cod=s dates back to 1923.

The idea of codes within professional organizations
began in 1908 when President Theodore Roosevelt appealzd to
all professions and industries for more sthics and morality
in American business life. About 200 codes were adopted
then, all of them voluntary and self-policing, but thzs nzus
media failed to respond to the President's call.

In 1923 the ASNE did adopt a set of canons which con-
tained admirable declarations of policy. But no authorita-

tive action was ever taken on thes part of the editors

3OAPME Fact Guide on the Free Press-Fair Trial Debate,
as quoted in Senate Subcommittee on Comstitutional Rights,
free Press and Failr Trial Hearinzs on S. 290, 1965, ». L1A4,

-
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through their official organization. Hence, these very
canons of journalism conclude as follows: "LackinZz zuthor-
ity to enforce its canons the journalism here presented can
but express the hope that deliberate pandering to vicious
instincts will encounter public disapproval or yield to the
influence of a prepondsrent professional condemnation."31

A committee of distinguished repressntatives of the
ANPA, ASNE and ABA met in 1935 to consider the problem of
oretrial publicity. The group agreed on the prodblem, but
disazreed on solutions. Nevertheless the committee report
issued some interesting statements regardinz lawyers, judges
and newspapsrs. The group condemned lawyers who yislded to
the temptation of secking publicity for their professional
efforts as a basis for furthering their careers or furthsr-
Ing their cause. Judges must expect to have thesir conduct
subjected to the freest criticism, the committes concluded
unanimously. Three primary functions of the media were
listed: dissemination of news, editorial zuidance of public
opinion and conduct of commercial business. The committee
report added that a newspaper should exclude "anythinz that
would tend to corrupt the judzement of the jury by introduc-
Ing prejudice or substituting somebody else's uninformed
Judgement for the deliberate and supported judgement which

they are expected to render."32

31Edwin M. Otterbourg, "Fair Trial and Free Press; A
New Look in 1954," Communjcations Media Legal and Policy
Problems (Ann Arbor: University of Michigan Law School,
195E’s P. 35.

321v14.
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The ASME report of 1955 is largely a denial of charges
leveled against the news media and a statemsnt of rededica-
tion to the principles of fair and honest reportinz. State-
ments from the report show this clearly.

A year's study of the issue of "free press--fair trial"
has brought your committee to the uncomfortable realiza-
tion that the American press--to reverse a sententious
cliche-~1is confronted not with facts but with a theo-
'Y « « « « Convincing or even credible evidence on the
degree to which press coverage of criminal proceedings
injures the chances of fair trizls for defendants is al-
most totally lacking. . . . To perform its functicns,
the press must not be bound by the sams rezulations that
govern the opsration of law enforcement azenciles and ths
courts. « « « We are convinced that the repression en-
tailed by those proposals would not only causz a for-
feiture of the public's credence in their news media but
would withdraw the essential safeguard of public zware-
ness and scrutiny from the processes of justice. We be-
lieve that the 1issues in free press--fair trial can best
be solved by the approach that has always nhad the most
success in our democratic system; that is by energestic,
frequent, and continuing conversations among those con-
cerned. s

The report pointed out that each neswspaper 1is unigu:z
and has unique problems, but urged all segments of the news-
paper press to use Zood taste and restraint in reporting
criminal news.

On February 3, 1955, the ANPA form=d a 1l2-man comuit-
tee to study the problem of free press--fair trial.3u Tha
report from this committee has not yet been made pudlic;

however, after = conversation with one member of the

33Report of the Press-Bar Committee, American Socicsty
of Newspaper Editors, 1964-55, as quoted in Senate Subcom-
mittee on Constitutional Rights, Free Press and Fair Trial
Hearings on S. 290, 1945, pp. 93-97.

34

New York Times, [February 4, 1955.
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comaittee, Louis J. .=2il, Jr.,35 =
Journal of Lansing, liichizan, it is beliesved that ¢t
raport will parallsl the A3l: report. Publisher eil 5214
that there 1is & reconciliation of viewpoints betwaen thz

ANPA and the ABA and the fear of an impendiny conflict hns

AT 2

diminishad zreatly. Weil indicatzd that the AIlFA relort

would reveal a great area of azreement between the two
groups, He indicated that the ANPA committee believed that
the recent uproar caused by ths assasssination is dying dovm
and that most of tne proposals for action will fade awzy.

Th

(0]

publisher said he was unable to make public the specific
contents of the report as it was still being formulated.
Several state press associations and bar associations
have studied the groblemn of free press and fair itrizl and
formulated joint policy statzments or codss. (Two complete
codes or guides are included in Appendixes 3 and C of this
report.) Some, such as the hench-bar-press principles out-
lined in Washington, are general. The guidelines in this
type of code are a restatement of basic American freedoms
guaranteed by the constitution coupled with an exprzssion
of a sincere desire to protect the rights of both the ds-
fendant and the free press. There are few, if any, spscific
suggestions made.
Other press-bar guldes are specific, such as the neus

media guid

(O]

formulated by the lessachusett's press associ-

ation and bar association. This guide outlines specific

35Interview with Louis J. Weil, Jr., Juns 9, 1955,



™

2

types of information which "should bz 2voided" in neus
stories. Included are such itcms as criminal racords, con-
fessions, testimony stricksn by the court, interviews with
witnesses and leaks on the outcome of the trial from in-
formed sources. The Massachusetts guide also lists severzl
types of statements which should be avoided by lawyers and
prosecutors. These include out-of-court statements by the
prosecution or defense attorneys, conclusions as to guilt
or immocence, information regarding confessions and onony-
mous announcements or tips to the press.

Neither of these two types of codes or the nany other
types which have been developsd in the past two or thrze
years by joint effort of the press and the bar have any
means of enforcement attached. Thsir strength lies in the
continued good faith of both parties to uphold the princi-
ples as they are outlined. Joint committees have worked on
guidslines in T=xas, Virginia, Oregon, Kentucky, Loulsiana,
Colorado and Arizona, in addition to the two states =zlready
mentioned. .In the city of Philadelphia a much publicized
bar-press guideline was voted into effect in the fall of
1965. Although listed as a joint effort, the three najor
newspapers in the city refused to send representatives to
the study meetings. It was adopted by 100 members present
at a meetinz of the 4,000 member Philadelphia Bar Associa-
tion.36

Senate Bill 290 was introduced in the U. 5. Senate by

~
30New York Times, October 24, lovember 11, 1935.
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Demcerat Wayns horsz in 17%5. lorsz, formar
thzs Unlversity of Orezon Law School, testifisd upon intro-
ducing the measure that "criminal trials have been disrup-
ted and the impartiality of jurors contaminated by the pub-
lication of such material as confessions, past criminal re-
cords and derogatory characterizations of defsndants by pro-
secutors and police officials."37 The bill is an attempt to
curb statements by court officers in federal courts and pro-
poses no direct action azainst the press. It stipulates:

It shall constitute a contempt of court for any
employee of the United States or for any defendant or
his attorney or the agsnt of either to furnish or make
avallable for publication inforuation not already pro-
perly filed with the court whicn mizht affect the out-
come of any pendinz criminal litization, except evidence
that has already been admitted at the trial. Such con-
tempt shall be punished by a fine of not wore than
41,000,383

Again this measurs uses as 1its basis the thesis that the
press 1s merely an observer and recorder. If all questions
are met by silence there will be nothing to record and re-
port. Four days of testimony was heard with leaders in the
field of journalism, law and government appearing to testify
for and/or azainst the bill. No action has been taken by
elther the committee or the full Senate since the hearings.
In the spring of 1965 the Attorney General of the

United States, Nicholas de3. Katzenbach, announced z n2w

Justice Department policy on the release of information

3?Ibid., August 18, 1965,

38U. S. Congress, Senate, Bill 290, 89th Cong., 1lst
Sess., 1965,
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about cefendants in the custody of the fsdsral government.j’

The announcement was made at the ASHE convention in Washinz-

ton and was met with Zeneral approval of the =ditors =t the
4o - :

meeting. The policy outlined eizht categories of informa-

tion and the Justice Department policy on sach. The attor-

ney general, in presenting the new doctrine, not=d that un-

officially these rules had been Justics Despartment policy

since 1943. The policy stated that the Justice Department
oy resi-

would furnish to the press the defendant's name, age,
dence, employment, marital status, other background inforna-
tion, the substance or text of the charze, the identity of

the investigating and arresting agency and the length of

the investigzation and the circumstances immediately sur-

rounding the arrsst, which mizht include the time, placs,

("

any resistance ursuit, the possesgsion or usc of weapons
’ ]

and any items or goods secized in the arrest. Katzenbach

sald photos of ths accused would be available if a valid

law-enforcement function would be servsad and the Justice

Departmesnt would not try to prevent ths taking of photo-

graphs of the defendant in public places. Dut the depart-

ment would not encouraze such picturs-taking or nose pris-

oners. The Attorney General said the government would be

clrcumspect in the disclosure of a criminal record and

would not volunteer such information. When gueri=d the

39See Appendix A for complete Justice Department

policy.

40New York Times, April 17, 1955.
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department would only supply information on federzl convica-

tions. Katzenbach statasd that no confession or the fact

that a confession had bsen mads would bs released and tech-

nical evidence such as polygraph tests, fingerorint and bal-

lastic reports would not be given out. Katzenbach told the

editors that it was not the function of the Justice Depart-

ment to regulate conduct of the press. "For us to try to

impose our judgement on yours denies your share of ths res-
ponsibility that belongs to the press and public officials

alike,"ul he szid.

On lovember 16, 1964, Justice John J. Francis of the
Supreme Court of New Jsrsey upheld the first dezrse murder

apprealsd on

the grounds that publicity had prejudiced the jur'y.u2

conviction of Louils Van Duyne which had bee
3ut

while upholding the conviction Justice Francis levsled g

sharp blast at police, prosecutors and attorneys for their

role as the source of the vprejudicial publicity. Justice

5

Francis' comments included:

We interpret these canons, particularly Canon 20, to ban
statements to news media by prosecutors, assistant pro-
secutors and their lawyer staff menbers, as to the al-
lez=ed confessions or inculpatory admissions by the ac-
cused, or to the effact that thes casz is "opsn or shut”
against ths defesndant and the lixkxe or with refersncs to
the defendant's prior criminal rzcord, either of coanvic-
tions or arrests. « . . Jith resnzsct to pros:acutors’
d2tectives and membars of local police departmants who
are not members of the bar, statements of the typs l=s-
cribed are an improper interference with the due admin-
istration of criminal justice and constituts conduct

Ibid.

Lo
“State v. Van Duyne, 43 N. J. 369, 204 A.
(1964). ’ ’

24 241
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urcecouainyg a polics officzr, AS such th2y warrant dis-
cipline at the hands of thz progpasr authoritiss. [h=2 ban
on statements by the prosscutor and his zidss applizs 2
well to defense counsel. . . . The courtroom is the
place to settle the issue and comments befors or durinz
the trial which have the capacity to influsnce potential
or actual Jurors to the nossible prejudice of the defen-
dant ara impermissible.“B
Ninesteen months later the U. 5. Supreme Court, sezning
to echo Justics rrancis in less stinging terms, rendsred =2
similar admonishment to judzes and other court officers in
the declision reversing the conviction of Dr. Samuel Sheppard.
The Sheppard case began on July 4, 1954, whan HMarilyn
Sheppard, wife of the prominent physician, was bludgsoned
to death in her home in 3ay Village, Ohio, a suburb of
Cleveland. Several days went by and no arrests were mads
in the case. Many persons, includinz Louis 3. 3eltzer, =31i-
tor of the Claveland Press, beslieved that Harilyn's husband

3 ; . . Ly
Sam should bz questioned in connection with the murder,.

Seltzer used the Press to got his messagz across. The doc-
tor was finally arrested and what transpired bstwesn his
arrest and conviction in late autumn of 1954 was described
2as a "Roman holiday for the press."45 Debates ware hell,
preliminary procsedinzs wers televised, public interviesws

were held, nearly all witnesses were interviewsd on the ra-

dio and in the papers, and all the time ths Press kept up

its campaign to convict Sam Sheppard. Judgs Joe Brown did

431114,

4 <
New York Tines, November 21, 1955.

4
) 5Description by the Ohio Supreme Court, as quoted by
the New York Times, November 21, 1955.
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1ittsle to control or restrain z2ither the actions of the

press in and around the courtroom or the publicity bzint

LA
zenerated.

It took 11 years for the case to reach the Suprens
Court. Justice Thomas Clark wrote the m=2jority decision for
the court and admonished the trial judze, who had since
died, for nis basic failurzs to control the publicity and
the actions of the news medlsa.

Excerpts from the decision will gZive readsrs the basic
theme.

Bearing in mind the massive pretrial publicity, the
judge should have aldopted stricter rules soverninzg the
use of the courtroom by newsmzn . . . the court should
have insulated wituesses [from the m2dial. . . . =
court should have made some effort to control the re-
lease of leads, information and zossip to the press by
police officers, witnesses and the counssl for both
sides. « « « And 1t is obviqQus that the judze should
have further sought to alleviate *his proolem by impos-
ing control over thzs statzments made to the news media
by counssl, witnesses, and especially the coronzr and
police officzsrs. « « » The trial court mizht well hava
proscribed extrajudicial statezments by any lawyer, party
witness or court official which divulzed prejudicial
natters . . . the court could z2lso have requested the
appropriate city and county officials to promulzate a
regulation with respect to dissemination of information
about the case by thelr employees. In addition, report-
ers who wrote or broadcast prejudicial stories could
have been warnsd as to the iapropriety of publish&ng
material not introduced in the proceedings. . . .+7

The implications of this decision are guite clezar,
The Supreme Court, while still hesitating to restrain the
press, has adopted the theory that if there are no statsa-

ments from particlilpants in the trial, then the prejudicizl

46
47

llew York Times, November 21, 1955,

New York Times, June 7, 1956,
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publicity can bz minimized. 3But the court zpparently does
not azres that a new law or restrictive codes are neczded.
Justice Clark implied that the power to control the lawyers,
police, proseccutors and witnesses is currzntly in th: onds
of the trial judze.

At this point the readsr should have a clear and fair-
ly complete picture of the controversy and the available
and propos=d solutions. While most of what was said con-
cerned activities which had a national scope, they esach nhave
a definite =ffect in liichizan and even in a single county of
lMichigan. Local courts must abide by Supreme Court rulings.
Local newspapers are members of national groups. The local
press deals with the Justice Department in everyday work
situations.

It should be noted before concludinz the discussion
of the problem that Michizan has been fortunate in that ths

free press-~fair tricl controversy has not reachad the crit-

o

lcal stage in this state. There have been isolated cases,
such as the one to be discussed in Chapter III, but the cry
for "action" heard in many states in the past four yzars
has been a reclative whisper herse., The lichizan Press Asso-
clation has met informally with the Miéhigan Bar Assoclilation
to discuss the problem,but no formal reports have becen pro-
duced. In addition, the Criminal Jurisprudence Committee of
the iichigan Bar Association is currently undertakinz a

study of the free press--fair trial controversy, but no re-

port has been preparsd.



SUHAPTZST I
013 3RITISE ZOLUTION--CONTZNPT CF COURT

Critics of the American yress in the controversy
causzsd by publication of allezedly prejudicial inforsation
baefors the trial often point to ths 3ritish system of jus-
tice in whica ths press is rigzorously restrictsd in their
coverazs of criminzl cases. 3ritish courts uszs their oower
of contempt to regulate the performance by ths prsss and oy
many standards, the system has worked quite successfﬁlly.l

The 3ritish press can't quote from & confession hefors
a trial or even reveal there 1s a confession; they cannot
publish material which would not be admitted as evidence,
which includes a prsavious criminal record; they cannot print
the results of their own investigation; it is considersd
dangerous to interview witnesses and use quotes; and editors
are urged to check with police betore a picture of the de-
fendant is printed. Lord Devlin, a distinguished 3ritisz
legal scholar said "almost any comment on a matter befors
the= cdurts that might influence a jury ones way or the other
1s capable of being contempt of court, even though it is

done innocently by an error of Jjudgemeut or an honest

1See Harold W. Sullivan, Trial by Newspaper, (Hyannis,
lass.: The Patriot Press, 196l1), for a favorablas evaluation
of the British system.

29
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mistake."2 After the procesdinzs bezin, nowevar, the 3rit-
ish press cover the trial with stenogrannic zusto, but still
must present a falir and accurate raport of the procesding,

One American journalist, Anthony Lewls of the llew York
Times, has noted some important diffsrences bestween the
United States and 3Britain which would make adoption of such
a system here perilous, if not 1llegal.3 Lewis points out
that the trial process is a much more rapid one in Zngland.
Even the most important chargess are likely to have been
heard within a month and the sentence 1s passed at once.
All appeals are usually disposed of within a few wesks.

The interpretations of the U. S. Suprems Court restrict
judzes from exercising the British type of rezulation over
the American press, Lewis sald. 3ritain is a smz2ll homo-
geneous nation with a tradition of a parliament sensitive
to abuses by judges, policemen or prosescutors. Police cor-
ruption has been virtually unknown, and historically thers
has been very little serious organized crime., Occasionally,
policemen and judges are bought and sold in the U. S.,
Lewis glleges, and organized crime is biz business hers,
Concerning fraudulent prosecutions Lewis notes that in a
community where crimes ggalnst a given race or group are
traditionally tolerated, publication of the facts of ths
crime may be the instrument which forces justice, rather

than obstructs. Another consideration which Lewis points

2New York Timss, IV, June 20, 1965.
3

Ibigd.
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out i1s the political aspect of United States judicial sys-
tens. Judges and prosscutors are clectsed here while in
Britain the bar is a small, cozy groun and an attorney may
be prosecutor one day and defender the next. There are no
young prosecutors trying to make a name for themselves or
judges trying to ascend the judicial ladder on spectacular
criminal trials.

More important than the differences in British and
American social and moral climates, there is a distinct dif-
ference in the American and British interpretation of the
contempt power, as Lewis briefly pointed out. As inter-
preted today, there is a serious doubt whether the contempt
power could be applied in American courtrooms against "of=
fending"® publications. Before exploring this idea, however,
a short explanation and history of the contempt power 1is
essential,

There are two types of contempt, clivil contempt and
criminal contempt. The latter is divided into two catezc-
ries; direct contempt, which normally occurs in a courtroom,
and indirect contempt, which takes place outside a court-
room., The indirect or constructive contempt power can be
used to control publicity in newspapers before and during
a trial, but the rule of law as established by the Supreme
Court is so strict that the nature of the publicity must be
highly inflammatory and grossly prejudicial before it might
be considered contemptible.

A federal contempt law was enacted in 1831 and has
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been interpreted and reintserpreted by the Supreme Court.
The law was the result of an impeachment procesdinz initi-
ated against federal judze James H. Peck for a misuse of
the contempt nower. Under the 1831 law the summary con-
tempt4 punishment was restricted from use in any case "ex-
cept the misbeshaviour of any person or persons in the pre-
gence of sald courts, or so near thereto as to obstruct the
administration of justice."5 Until 1918 the phrase "or so
near thereto” was accepted to have a causal meaning. But

in the case Toledo Newspaper Company v. U. S. this inter-

pretation was challenged, not in the opinion of the court
but in a dissent by Justice Holmes.6 In the Toledo deci-
sion the majority of the court agreed that any publication
which had a reasonable tendency to obstruct justice could
be cited for constructive contempt. 3But Holmes challenged
the authority of the court to punish out-of-court publica-
tions. A newspaper was not published in the presence of
the court or "so near thereto" as to obstruct the adminis-
tration of justice, Holmes said.

Twenty-two years later the court accepted the Holmes

interpretation and in Nye v. U, S.7 in 1940 overruled the

uSummary contempt power ls exercised through the dis-
cretion of the court., This is opposed to statutory contempt
which 1is guthorized by statutes, or law.

Sact of Mar. 2, 1831, c. 98; 4 Stat. 487.

bouy U, s. 402 (1918).

7313 U. S. 33 (1940).
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Toledo decision. In the @majority opinion ths court said
that "so near thereto" referred to vhysical proximity. This
interpretation still stands today and the sentiments of many
lawyers and judges are echoed in the words of one legal
scholar: "The federal courts are presantly unable to sum-
marlily punish constructive contempt."8

While the Supremes Court has limitsd ths contempt powsar
in federal courts, it has also restricted the use of this
power by state courts. Following the 1918 Toledo decision
which established the "reasonable tendency® test for con-
tempt, most states enacted laws using this rule as a founda-
tion. Beginning in 1940, a series of U. S. Supreme Court
decisions demolished this test in state courts and strict
new standards wers applied to contempt actions.

Q
Bridges v. California,”’ which resached the 3Supreme

Court in 1940, was the first state countempt cases ever re-
viewad by the high tribunal. The case produced a landnmark

decision which overruled the conviction of the Los Angeles

Times and labor leader Harry Bridges. The court refused to
accept the "reasonable tendency" test as a sufficisent cri-
terion, in essence voiding the California law.

The Times had been convicted in California state courts
for publishing a series of edltorials dealing with casss

which had not been finally adjudicated. In an editorial,

e
“nwContempt by Publication,” Northwestern University Law
Review, Vol. 60 (September-October, 1965), 540,

7314 U. S. 252 (19%1).
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the editors urged the court to cdz2al ssverzaly with two union
members accused of assault. The men had bzen fouand guilty
and were awaiting sentence. Other editorials commented in a
s5inilar manner on different subjects. Bridges was cited for
contempt for allowing the contents of a telegram that he hal
sent to the Secretary of Labor to be published. The t=le-
gram threatened a general strike if a pendinz trial resulted
in a decision unfavorable to the union.

In the five to four decision written for thes court by
Justice Black the "clear and present danger" test, first

enunclilated by Justice Holmes in Schenck v. U. 3.10 in

1919, was introduced as a measure of constructive contempt.
In Schenck, a case involving seditious rather than contemp-
tuous remarks, Holmes said
the question in every case is whether the words are used
in such a circumstance and are of such a nature as to
create a clear and present danzer that they will bring
about the substantive evils that Conjzress has the right
to prevent,ll
In Bridzes, Black said what finally emerzed from the
Holmes doctrine is a "workinz principle that the substantive
evil must be extremely serious and the degree of 1imminence

12 3lacx

extremely high before utterances can be punished.”
sald that the thesis that the contempt power had its roots
deep in Znglish common law was a dubious contention and

added that "one of the objects of the American Revolution

1065 4. 5. L.Ea. 470 (1919).

M1pia., 473.

lzsridges, 2563,
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was to get rid of =2nglish common law on liberty of freclon
of spesch and press."l3 Ve said that 1t was while a trial
or proceeding was underway that public interest was the
highest and that to require the press to withhold comment
until the conclusion of the case would be a significzant
abridgement of freedom of the press.
We cannot start with the assumption that publications
actually do threaten to chanze the nature of lezal tri-
als and that to preserve judiclal impartiality it is
necessary for judzes to have a contempt power by which
they can close all channsls of public expression to mat-
ters touching on the pending cases, Black said.l¥
An inherent or reasonable tendency to obstruct justice was
not enough to restrict free speech, he added.

Five years later in Florida the Supreme Court of that
state upheld the conviction of the publisher of the iami
Herald for publishing two editorials and a cartoon criticiz-
ing the allegsd leniency of the circuit court in Dade County.
The contempt citation charged that the nswspaper had attacked
the integrity of the court and thereby impeded the adminis-

tration of justice. The U. S. Supreme Court was called upon

for a decision and in Pennekamp v. Floridal5 restated the

"clear and present danger" test and reversed the conviction.
Justice Deed, spea%ing for the court, enlarged the test con-
cept by stating that contempt didn't exist even though the

newspaper may have distorted tne facts about the cass, ~res

31p14., 244,

W1v14., 271.

15303 g, 5. 331 (1946).
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discussion is a cardinal orinciple of Americanism, ideed said,
and discussion after a trial has ended may obe inadsquate and
endanger the public welfare., “Freedom of discussion should
be given the widest range compatible with the essential re-
quirement of the fair and orderly administration of jusa
tice," he added.16

The third case in this trio came one year later. In
Craig v. Harnexl7 three Tesxas newspapermen wers cited for
contempt for publishing several articles critical of a Cor-
pus Christi lay trial judge and his decisions. The news-
paper article called the judge's rulings "arbitrary actions"®
and "travesties on Jjustice." The case concerned a well-
liked serviceman who had missed a rent payment on a cafe
which he leased in the city. The trial judge instructed
the jury on three occasions to find for the plaintiff who
sought to retake possession of his building, whicn he had
leased to the defendant. But the jury refused three tines.
Finally the jury followed the Jjudge's instructions upon the
request of the defense attorney.

The Texas Court of Appeals claimed the published ma-
terial satisfied the clear and present danger test laid down
in Bridges, and then attempted to distinguish Bridges claim-
ing the Texas case concerned private litigation not invol-
ving a public intersest.

Justice Douglas wrote the opinion of the court in the

101d., 347.

17331 v, 3. 367 (1947).
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sixi-to-tirez Socision, 2and diz-ireed wita both voints. U=
disiissed the notion that thz oermissable comment should B2
lessensd in a case whicn zenerated no public interscst and

stated that the facts in the casez did not satisfy the "clear

(

and present danger" test.

mho nistory of the power to punish for contempt and the

cuilvocal comwind of the Clrst Aneniment serve as con-
°tq1+ r-ominders that fresdom ¢of speech z2nd of the nress
should not be 1mpalred throuzh use of the sxercise of
that powsr unless thzare is no doubt that the uttzarances
in question are s serious aznd laminent threat to ths ad-
ministration of justice. . . . 4 trizl is a pubhlic
event. What transpires in a courtrcom is nublic nro-
certy. + o . Thosz who see and hear whst transpires can
report it with impunity. here is no special prersul-
site of th2 judiciary which enabdles it, as distincuisha?Z
from other institutions of democratic government “to Su-
vress, edit or cgnsor svents which transpire in procssd-
ings befere it.lo

U

Douglzas admittad that the news articles did not ro2-
flact z00d reporting, and that they were unfair znl inaccu-
rate. "Certainly 2 reporter could not be laid by thez hesols
for contemzt bacauss he misssd the 2ss=ntial voint in 2 tri-
2l or failad to summarize th2 issuzs to accord with ths
visws of the Jjudzz who sat on the caose,” he zddsa.

These thres cases form ths modasrn foundation for tha
interpretation of thie constructivas contempt power in statl=z
courts, The court has spent little time in reviswing stas:
decisions in this area since 1947. 1In 1962, however, the
court did revarszs the contempt conviction of a Georziz shor-

1ff who was citsd for issuinz a statement to the press

IS




accusing county Jjudzes of "judicizl intimidation"™ of i'zzro

2

(]

voters and leaders.

'wo thinzs should be noted zbout these declsions.
First, in each descision therzs was a vocal uinority, usually
led by Justice Frankfurter, which opposzd the liberzl inter-
pretation of the First Amendment and belizvsd that the ad-
ministration of jJjustics was too important to be even slisht-
ly tainted by the outside influence of the prass. hils
this minority view cid not prevall, a change in the composi-
tion of the court can sometimes mzke the minority the mz-
jority.

It should also be noted that the publicity in each
case occurred durinz a trizl and was directed at a judgze.
While it is trues that this is a different situction from
pretrial publicity which has its effzct indirectly on a de-
fendant, the attitude of the court, as sxhibited by the de-
cision, 1s nevertheless very liberal in rejard to free press.
3zccause of this prevailing attituds it can be safely assumed
that a contempt citation azainst the press must have its
foundation in a problem of highly prejudicial material,
which presents a clear and vpresent danger to the administra-
tion of justice. 1In all its action in both pretrial and
trial publicity cases tha court has taken no action z2zainst
the press, but rather, when the rights of a defendant have
been jeopardized, has ordered a new trial or reversed the

conviction.

“%400d v. Georgia, 370 U. S. 375 (1962).
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As =2 tool, & threst 2321inst sretrizl publicity, the
contempt power currsntly within the powsrs of the court, is
of little value. T. E. Crosley, Jr., writing in ths Vir-

ginia Law Revisw, sooke for many 12221 scholars when he said

Several decadses azo one writer commentad that trial by
newspapzer mizat be stopped if judgzes would only use the
contempt power at their disposal. Today, the sam2 au-
thor probably would argue that trizl by nesuwspaper might
e effectively stogged if Jjudzes only had contewmpt pousr
at their disposal.

Before leavinz the discussion of contempt, two Michi-
gan cascs which have a bearinzg on this topic should be notad.
lleither of thesz casss nave Treat significance, yet they
represent the Michigan law which has come down from the
state courts.

Thne first wes in 1922 and involved a breach of promise
suit between two persons prominent in Detroit society. Ths

~

case recelived heavy publicity in the 1’1-3'.-:spapers.“2 After
the court found for the plaintiff, the dsfendant charze:
that the jury had been influenced by the ovublicity. During
the trial the judze had notzd that a great deal of publicity
was being given to the proceedings and admonished ths jurore
not to read the newspapers and not to form an opinion from
material presented outside the courtroom., In the appezl,

the IMichigan Supreme Court upheld the decision for ths

plaintiff. The court said that there was no evidencs that

21T. E. Crosley, Jr., "Contempt by Publication: Tias
Limitation on Indirect Contempt of Court,® Virrinia Law Rs-
view, Vol. 48 (April, 1962), 572.

2
“2ystton v. Stott, 220 Nich. 252 (1922).
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the plaintiff had anything to do with encourzzins the »ub-
licity and that it did not believe the jury would nave
reached a different verdict if there had bsen no publicity.
The most significant part of the declision was a statement

in the Suprzsme Court opinion that the trial court had no

means to control such publicity. Apparently in 1922 con-

tempt was not comnsidered a2 solution for such a problemn.
2
Seven years later in In Re Simmons“3 the HMicnizan Su-

preme Court held that a statemsnt mads outside the court-

room by an unsworn witness which was published by the press
was contemptible and uphsld the conviction of zn attorney

who made the statement. No action was taken azainst the

nevispaper which published the statement or the reporter who

obtained the statement. S3Simmons, the lawyzsr, chargsd thst

it was the newspaper which should be charged with contempt,

that answering questions of a man known to be a newspaper
reporter is not sufficient to charzge a person withh responcsi-
bility for publication. The court disazgreed.
If the statesment is indicatesd for rublication, with the
intention that it will be written and publisnhed, and
the purposes in that respect is carried out, the party
who makes it with such intent and understanding is
equally guilty as if an express request for publication

was made. <2

While neither of thes2 renresant landmark decisions

In the field of law, it is interesting to note that even in

1929 the liichigan court was reluctant to infringe on the

2
24

3226 n. w. 207 (1929).
I

hid., 909.



fresdom of the prezs suarcnteed in the First

The discussion of the prchleqn and an

the solutions, both proposed and existing,

is necessary now to look at an

paper publicity was considerec a factor bhefore the

Using this case as an examgle it will be easier to
the extent of thes prodblam zand thz prohabls

both the existinzg and the propossd solutions.

Amend:

ient.
explanation of
is complets, It

actual csse in which news-

=
.
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CHAPT=R TIII
THE STEREN ASSEM3LY CLU3 CASE

The county of Oakland in the state of Michligan is con-
sidered by many recregtion enthusiasts as the "playland of

the Midwest." With an estimated population of 690,259,1

()

the county 1is situated in Southeastern Pichizan with 1ts
southern border abutting the city limits of Detroit, the
largest city in the state. Destrolt's night spots, theatasrs,
restaurants, and hotels offer a haven to the nizht peoples in
the area, while Oakland County's many-hundred lakes, beaches,
parks, picnic areas, fishing sites and ski resorts bsckon

the outdoor lovers from throughout Southeastern Michizan,

On October 11, 1953, lichizan 3tate Police, assisted
by agents of thes United States Immigration Service and men-
bers of the Madison Heights Police Department raid=d onz of
Oakland County's play spots, the Steren Assembly Club, lo-
cated at 25300 John R., ladison Heights, and arrest=d 49
persons on charges of either operating or frequentinzg a zam-
bling establishment. The raid was led by Frederick Davids,
then a State Police captain and commander of the Dztroit

District. Today Davids is the director of the lMichigan

lU. S. 3ureau of the Census, Elghteenth Dicsnnial Cen-

sus of the United States: 1960. Population, Vol. I, Part
A’ 2“’-200
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State Police. Accordinz to Davids ths successful raid
capped nearly three yesars of workx and frustration in st-
tempts to crush the zambling operation which wmoved fron
time to time to different spots throuzhout the area.2
There had been three previous raids on the 3tzsren Club,
Davids said, but in each cas= the only law violations :olice
could find ware infractions of the state firs laws. Zach
timz thz club owners were citzd for violatiom of the fire ‘
codz. Davids recountzd recently that everyone in the arca i
knew that gamblinz was goinz on in the club., "The local
police knew, the state police knew, the psople that lived
in ths area knsw. This was a poorly kept secret. 3ut they
Zthe club ownersl had a zood security nstwork and ws could
nasver catch them at 1t," he said.3

While the raid cappsd three ysars of frustration on
the part of police, Davids and the other participants and
patrons of the Steren Assembly Club could not have imazined
as the door of the club was broken down that there would be
nearly two more years of frustration before the case reached
its "first" conclusion, the =nd of the first circuit court
trial. Today, nearly threz ysars later, the fate of ths de-
fendants 1is still undecid2d as the conviction of thz 18 who
have been tried is beinz appealed on the grounds that "sz2n-

sational”™ publicity had mads a falr trial impossible. This

2Interview with Frederick Davids, Director, Michizan
State Police, July 20, 1965,

31p14.
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chapter is a deztailed study of this so-call=d sznsational
publicity. But bsfore the newspaper coverags is consildered,
a brief history of the cass is reguired.

The story really bsgins on Octobar 10, 1953, the 3a:
before the State Police raild. Fesderal Judze Georze Idwards,
a former Detroit police commissioner, presented testimony
on the structure of organized crimz in Detroit to a United
States Senate subcommittes meetiny in Washington. dwards
reported to the committse that the Mafia organization (the
Mafia is bslieved to be an international crime conspiracy
which opsrates most of the orgzganized 1llezal operations in
the United States) in Destroit was a 3200 million per year
operation. EZdwards describsd the allezed leaders of the
local NMafia group and presented a detailed 1list of the hisr-
archy of organization. The 1list was comprehensivs, but for
the purpose of this report, only three names on it have 3
significance: zZddie Guarella, 45, of St. Clair Shores,
Michigzan, Joseph Brooklier, 50, of Mt. Clemens, Michigan,
and Tony R=ndazzo, 56, of Detroit.LL All three men were ar-
rested the following day at the Steren Assembdly Club,

Needless to say, the local newspapers gave detailed
coverage to the charges by Zdwards. One can speculate that
if the Edwards story had not broken on the day before ths
raid, if the revelation of local rafia operations had not
been presented so graphically, perhaps the Steren Clubd raid

would have been little more than an item on an inslde pags.

4Pont1ac [Mich.] Press, October 10, 1963.
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But this is only spesculation.

Soon after the raid the police and the Ockland County
prosecutor's office decided to try the 24 defendants charzed
with operating the club first. The remaining 25 defendants,
who had been charged with frequentinz a gambling place,
would stand trial only after the operators had bsen con-
victed.

The 24 operators would stand trial on three counts of
conspiracy to violate state gambling laws and three counts
of violation of state zambling laws.5 3rooklier and Guar-
ella, noted previously in connection with the Edwards' tes-
timony, were charged as operators of the club.

After several delays, the preliminary sxamination be-
gan on February 3, 1964. There were 24 complete days of
testimony, but the examination did not conclude until late
September. During the examination it was revealed that a
State Police agent had been smuggled into the club prior to
the raid. This aspect of the case took on an even more in-
teresting news angle when it was learned the azent was an
attractive former model named Margarst (Peggy) Allen.

At the closz of the examination 13 defendants were
bound over for trial in circuit court on one count of con-
spiracy and one count of violation of gambling laws, thrse
were bound over on two counts of each charge, and Farming-

ton Township Justice Allen<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>