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ABSTRACT

NEWSMEN'S PRIVILEGE: A FIRST AMENDMENT CONTROVERSY

By
Floresta Deloris Jones

The journalist's claim to a newsman's privilege under the
First Amendment was first considered a constitutional issue by the
Supreme Court in 1972. The Supreme Court, on June 29, rejected the
claimed privilege of journalists to refuse to answer grand jury
questions relating to confidential sources. Controversy surrounding
the recent increase of subpoenas served on journalists in this
country culminated in this decision. A federal shield law to pro-
tect newsmen is being considered by Congress in light of the Supreme
Court's ruling. Alarm among countless number of legislators and
journalists suggests that the decision has threatened the public's
right to freedom of the press. The issue remains unresolved in
Congress, and courts in this country have continually refused to re-
cognize a privilege for journalists. Yet historically, and since
the landmark Branzburg decision, journalists continue to stand in

defense of their right to refuse disclosure of confidential sources.
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0 The study here is based on historical and legal research

‘O on newsmen's privilege. Landmark historical cases of the pre-shield

law era as well as cases arising since 1972 are discussed. Views of
newsmen and legislators are based on recent survey findings, con-
gressional transcripts and personal interviews by the author. Back-
ground information is largely based on unpublished research papers
written by the author at Michigan State University in preparation
for this study. Other findings are based on articles in newspapers,
periodicals, and law review reports.

Chapter I introduces the background of the issue and ex-
plains the importance of the topic. Chapter II provides definitions
and a brief review of the literature used in the study. Chapter III
discusses the historical background of the struggle for a free press,
from the early American printer and the story of John Peter Zenger
to the drafting of the First Amendment. This chapter also notes
the significance and meaning of the freedom of press clause in the
First Amendment as viewed by legal scholars and the framers of the
Constitution.

Early landmark newsmen's privilege cases are discussed in
Chapter IV, and Chapter V evaluates the Supreme Court's 1972 Branz-
burg decision and the interpretations of the Court on privilege
under the First Amendment. Chapter VI describes the social climate
surrounding the sudden rise of press subpoenas during the late
1960's and early 1970's under the Nixon Administration. Chapter VII

compares various arguments for and against newsmen's privilege in
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current debates on shield laws, while Chapter VIII assesses the
value of confidential sources, state shield laws, and the effect
of the Branzburg decision on newsmen's confidential relationships
and newsgathering processes. The issue is also viewed as to the
threat of the subpoena problem to sources and to the public in
abridging full and free flow of information.

Chapter IX consists of conclusions of the author. Solu-
tions offered here are based on the findings of this study. They
are suggestions and opinions that stem from a thorough examination
of the problems encountered in legislating privilege for journalists,
the dilemma of attempts to define a First Amendment right through
legislation, the historical background of newsmen's privilege, and

developments since the Supreme Court's Branzburg decision.
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PREFACE

The fairly widespread use of confidential sources in
developing news of a complex and controversial nature makes this
study useful and timely. The subject of newsmen's privilege to-.
day involves the subpoena question as well as the matter of govern-
ment suppression of unpublished information. Although journalists
have consistently acted by their code of ethics over the decades,
recent court developments on professional secrecy for journalists
have pressured journalists to suffer harsh legal encounters for
refusing to divulge confidential sources. Furthermore, the in-
creasing complexity of society indicates further reliance by news-
men on confidential information.

Effects of the controversial Earl Caldwell case and the
subsequent Supreme Court ruling on the Paul Branzburg cases havg
been detrimental to investigative reporting. Contempt charges and
arrests of journalists across the country in recent years drew
national attention to the issue. Fear and alarm of the news media
since this landmark decision sfem from beliefs that undue pressure
on the newsman may lead to restraints on the news itself. The
alarm, as this study reveals, is not entirely unnecessary. With
the chilling effects of Branzburg decision of 1972 still in existence,

the study is appropriate and valuable. It is a subject that also

iv



evolves around the importance and meaning of a free press.

The writer attempts to view the issue historically and
assess developments since the Branzburg ruling. The purpose is to
present a brief overview of the topic through historical and legal
accounts and to evaluate arguments for and against a newsmen's
privilege federal law.

Several people have made this study possible. They have
contributed in various ways. General thanks go to Maurice R. Cullen
who directed this thesis and to George A, Hough III for his support
and guidance during the preparation for this study.

My deep and sincere appreciation and thanks go to my
parents, Vernon and Florine Martin, for their love, support, and
encouragement during this entire academic project. Special thanks
go also to Sarah, Sylvia, and William Jones and to Ruth Maness for
their assistance, encouragement, and confidence which enabled me to

complete this study.



CHAPTER I

IMPORTANCE OF THE PROBLEM

Recent controversy over the issue of a journalist's claim
to refuse disclosure of confidential sources climaxed with the June,
1972 Supreme Court decision on the.Branzburg, Caldwell, and Pappas
cases. The decision barred a reporter's claimed privilege to refuse
to answer grand jury questions relating to information gathered on
a confidential basis. Though vague in meaning at certain points,
the decisions did give leeway to state legislatures and the Congress
to pass legislation granting legal privilege to journalists through
Ehie]d laws. The court also ruled against First Amendment protection
for "newsmen's privilege" or "professional secrecy" for journalists,
which some states had previously allowed as a defense for privilege
protection.]

Although this decision and the issue of testimonial privi-

lege for journalists sparked widespread discussion by journalists,

]The Supreme Court ruled on privilege for journalists as a
Constitutional issue on June 29, 1972, in the Branzburg v. Hayes, et
al., United States v. Caldwell, and In re Pappas cases. At the time
of the decision, at least nineteen states had some type of shield
laws protecting journalists. The Court had declined to review cases
involving privilege for journalists in earlier cases.




legal scholars, and legislators in recent years, very little had
previously been written on the subject, even though the first re-
ported case of a newsman refusing to disclose a source of a news

2 As true with the battle for an unbridled

story dates back to 1848.
press in this country, the issue of newsmen's privilege has usually
been controversial whenever it has come up. The controversy, in
fact, has most often centered around the meaning of the freedom of
the press clause of the First Amendment and the role and importance
of the press in exercising this right in society.

As far as revelation of sources by journalists who are
subpoenaed by courts and other investigative bodies, journalists
have chosen to live by their own code of ethics in most cases. They
have refused to disclose their confidential sources under such cir-
cumstances, regardless of the consequences. The results have usually
been the occasional jailing of journalists or fines for contempt of
court. Furthermore, as society has become more complex, there has
been wide recognition of the need and importance of confidential
sources, particularly in developing and presenting news of contro-
versial or sensitive nature.

The subpoena issue and arguments for a newsman's privilege

drew national attention with the Supreme Court's 1972 decision on the

2David A. Gordon,"Protection of News Sources: The History,"
Ph.D. dissertation, University of Wisconsin, Madison, Wis., 1971, p. 2.
This Gordon study is the most recent definitive historical study of
cases involving journalists and testimonial privilege. The two-part
study traces from 1848 to 1970. Further references to the Gordon study
are from this source.



Branzburg, Caldwell, and Pappas cases. The cases primarily involved
confidential information. The importance of the decision concerned
not only a privilege for the newsman or newswoman but also the
public's right, as exercised by the news media, to be informed of
the happenings in society. The credibility of the journalists as
viewed by sources and by the public in general was also a paramount
issue in the landmark decision.

The Supreme Court, by a 5 to 4 vote, ruled that the power
of a grand jury took precedence over the presumed protections of
the First Amendment. The Court held that Earl Caldwell of the New

York Times, Paul Branzburg of the Louisville, Kentucky Courier-Journal,

and Paul Pappas of WTEV-TV in New Bedford, Massachusetts, had been
without legal right in refusing to provide grand juries with con-

fidential source data.3

Since 1969, the sudden increase in the
number of subpoenas served on reporters threatened to drive away
all types of confidential news sources. So it was that the cases
of Caldwell, Branzburg, and Pappas caught the attention of journal-
ists across the country.

Caldwell, who worked for the New York Times San Francisco

news bureau, had gained sufficient confidence of the Black Panthers
and other black militants on the West Coast to complete outstanding
reporting on the controversial groups. Summoned to appear before a
federal grand jury and to bring notes and tapes of interviews on

the militants, Caldwell refused to appear on the ground that even

3Branzburg v. Hayes, et al., 408 U.S. 665 (1972). Further
references to the Branzburg cases are from this source.




his entry into a closed grand jury room would destroy credibility
with his sources. Although he argued that he had a First Amendment
right to protect his confidential information, the U.S. District
Court held that he had to answer the subpoena. This decision was
overruled by the Court of Appeals, which declared that the First
Amendment did provide a qualified privilege to newsmen and that such
a broad subpoena was too vague in demanding that Caldwell reveal
all his confidential data.4

Branzburg had written two stories about drug abuse in
Louisville and Frankfort, Kentucky. The sources he used for both
stories were confidential. He was allowed to report on the drug
users and their lifestyles with their permission only after he
promised them anonymity. The Kentucky state court and a grand jury
investigating drug abuse subpoenaed Branzburg following publication
of each story. He unsuccessfully invoked the state shield law and
was held in contempt of court when he refused to divulge his sources.
Branzburg appealed the decision.

Pappas had gained access to a Black Panther headquarters
by agreeing to protect all confidential information he learned while
inside the headquarters. He was not to reveal anything he saw or heard
while inside. The Bristol County, Massachusetts, grand jury demanded
to know all he had witnessed at the headquarters, but Pappas refused

to tell. His case went to the Supreme Judicial Court of Massachusetts,

4caldwell v. United States, 408 U.S. 665 (1972).




which ruled in favor of the grand jury.5

The three cases were
linked in the final appeal to the Supreme Court when the court
ruled against a newsman's privilege.

Those who argue for professional secrecy for newsmen
have asserted that journalists should be granted privilege as
part of the First Amendment's basic guarantee of press freedom.
Other proponents of evidentiary privilege say they favor state
or federal shield legislation in order to guarantee privilege
under 1aw.6 Proponents of privilege under the First Amendment
have generally surmised that if a journalist is forced to dis-
close confidential sources, particularly in reporting contro-
versial or sensitive news, his capacity to gather full informa-
tion to disseminate news to the public is limited or even stifled.
Therefore, freedom of access to news is denied for both the re-
porter and the public. Any coercion of newsmen to disclose their
sources, in other words, is viewed as an impairment to the news-
gathering process and to the free flow of information.

A survey made in 1962 by the International Press Insti-
tute called the issue of professional secrecy for newsmen " . . .

possibly the most important problem of a juridicial nature now

5In re Paul Pappas, 408 U.S. 665 (1972).

6Statements here based on the author's personal interview
with journalists in the state of Michigan in preparation for a re-
search paper, "Shield Laws in Michigan," completed in Spring, 1972,
at Michigan State University for Journalism 823, Government and Mass
Communications. Also, several opinions of journalists were included
in Congressional hearings on "Newsmen's Privilege" and transcripts of
conference proceedings of various journalistic organizations.



confronting the press of the free wor]d."7 Moreover, in recent
years, journalists across the country have been subpoenaed by

various investigative bodies to reveal their confidential sources.
American courts up to the Branzburg decision in 1972 had consistently
refused to recognize newsmen's claims of privilege both at common

law and under the First Amendment. However, there has been in-
creasing support for testimonial privilege in recent years. Nine-
teen states have at various times in the past provided some statutory

8

protection to a newsman's confidential sources.” A constitutional

privilege for newsmen has received almost unanimous approval from
commentators and has been extended by a number of courts.9
. The Supreme Court attempted to determine if there existed
clear and accurate evidence that press subpoenas deterred sources
from confiding in newsmen. It characterized survey research intro-
duced in Branzburg cases as "speculative" and "divergent" and
suggested reasons why some informants might continue to divulge

information to reporters. The Court also argued that the traditional

absence of a newsman's privilege had not historically dampened the

7Internationa] Press Institute, Professional Secrecy and
the Journalist, IPI Survey No. 6 (Zurich, Switzerland: International
Press Institute, 1962), p. 16.

8Twentieth Century Fund Task Force on the Government and
the Press, Press Freedoms Under Pressure (New York: Twentieth
Century Fund Task Force on the Government and the Press, 1972),
appendix of state shield law statutes.

9Briefs filed by Earl Caldwell including affidavits from
several newsmen in Caldwell v. United States, 408 U.S. 665 (1972).




free flow of news. The Court made two principle points in its 1972
decision on the issue: (1) the First Amendment does not give news-
men the right to decline to testify before grand juries and disclose
whatever information is sought; (2) Congress may provide such pro-
tection by law if it considers such legislation necessary or de-
sirable. After the decision, members of Congress and representatives
of the news media pushed to accept the Court's invitation for enact-
ment of a strong federal shield law. Originally, there was a push
for a qualified shield law which most considered as a more reason-
able approach to solving the problem. Then came arguments for an
absolute federal shield law in order that there be no loopholes to
protection of news sources.

When the avalanche of subpoenas began in the late 1960's,
there was widespread concern about the consequences. A survey
taken in 1971 by Vince Blasi, then of the Stanford University Law
School and now a professor of'law at the University of Michigan,
gave some indication of how journalists view the issue of privi]ege.lo

The survey was published in the Michigan Law Review in 1971. It

went out to 1,300 newsmen from 50 largest daily newspapers and
personnel of network radio and television and local radio and tele-
vision stations.

Nearly half of the reporters responding from all media do

not know whether the states in which they work have shield laws or

10Vince Blasi, "The Newsman's Privilege: An Empirical
Study," Michigan Law Review, Vol. 70: 229-284. Findings of survey
cited here are from this source.




not. Slightly more than seven per cent of the respondents said
that in the past 18 months coverage of a story had been adversely
affected by the possibility of subpoena. More than 65 per cent of
the respondents estimate that zero to ten per cent of the stories
they covered depended on confidentiality.

After the Branzburg decision, however, an increasing
number of journalists were faced with subpoenas and some went to
jail as the courts began to narrowly interpret the First Amendment
and existing shield laws in various states. Countless shield bills
were drafted in Congress though none to date has passed, mainly be-
cause a lack of consensus in Congress and even among newsmen and

1 . .
1 Three courses of action have been considered:

news organizations.
an absolute federal shield law; a qualified shield law; or no law

at all. The first solution seems virtually impossible with the

wide divergent opinions expressed by Congressmen and journalists

and with the lingering possibility of veto by the President. The
second, some argue, would be worse than no law at all since such a

bill attaches certain limitations. The third possibility leaves the
news media with the choice of each case being fought out in the courts,

on its individual merits, to be judged by interpreting First Amend-

ment guarantees.

]]U.S. Congress, House, Committee on the Judiciary, News-
men's Privilege Hearings before Subcommittee No. 3 of the Committee
on the Judiciary, House of Representatives on privilege bills, 1972;
U.S. Congress, Senate, Committee on the Judiciary. Newsmen's Privi-
lege Hearings before a subcommittee on Constitutional Rights of the
Committee on the Judiciary Senate on privilege bills, 93rd Congress,
1st session, 1973.




A large part of the controversy in the last two decades
has existed because of the tense social climate and critical clashes
between the Nixon Administration and the press. Some argue that the
several reported cases involving journalists' claims to testimonial
privilege occurring in the last five years (particularly those
where reporters were jailed for not revealing sources) were merely
part of repeated attacks on the news media by the Nixon Administra-
tion. Whether fact or speculation, the issue is real and one of
the most pressing for the news media today.

Unfortunately, the subpoena problem could be most damaging
for the public. The situation could 1imit certain types of coverage
by the news media, especially controversial stories or stories
critical of the government, which would make valid the argument
that the freedom of press is in jeopardy. The Supreme Court's
decision and arguments for and against a newsman's privilege
inevitably focus back on the real intentions of the First Amend-
ment and the freedom of press clause.

The scope of the problem is broad. It encompasses con-
gressional, grand jury, and court subpoenas issued to members of
the underground, collegiate, and establishment press, national
television networks, national magazines, and free lance journalists.
Subjects of subpoenas have ranged from articles involving housing

frauds, murder, dissident or militant groups to coverage critical
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of governmental officials such as the Watergate stories.
have also been instances where law enforcement personnel have
leaned on journalists to get at sources involved in their own
criminal investigation, even to the extent of posing as journal-

1'sts.]3

Members of the news media have argued that law enforcement
officials are attempting to use the media as an investigative arm
of the law through press subpoenas.

Over 50 shield law bills have been introduced in Congress
since the Branzburg decision. The long-debated subject has failed
to lead to a consensus among journalists and legislators even on
the definition of "newsman" so as to encompass all news media, per
se. Other discussion has concerned the exception of cases where
the journalist is an eyewitness to a crime. Congressmen and
journalists argued, vehemently in some sessions, that an absolute
shield law would hurt the press because it would promote irresponsi-
bility and lack of accountability.

Pulitzer Prize-winning newsman Clark Mollenhoff said,

An absolute shield Taw would hurt the press . . . It would
create total chaos in these governmental bodies that must

]2For example, in Branzburg v. Hayes et al. the stories
involved the drug-taking community and in U.S. v. Caldwell, the
case centered around the controversial Black Panther Party.

]3Press_Freedoms Under Pressure, Police Impersonation of
Newsmen, pp. 86-97.
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use the power of the subpoena to obtain witness and docu-
ments in an effort to elicit the truth. It would be a 14
greater boon to organized crime than the Fifth Amendment.

Another investigative reporter of the Detroit Free Press

expressed the views of many other newsmen when he said of the issue,
"Either give us an absolute privilege with an absolute shield law
or let us take our chances with the First Amendment."]5

Katherine Graham, publisher of the Washington Post,

described her own paper's operations and those of others such as

the New York Times and the Los Angeles Times, which had done in-

tensive investigative reporting on the Watergate stories: "We

could never, never have reported Watergate without the use of
anonymous sources." Yet she pointed out that courts, grand juries
and the government did try to subpoena sources until the story

broke much later and the subpoenas were dropped. Mrs. Graham also
said that the Post had come out editorially against a federal shield
law of any type and emphasized that "any bill that would get through
Congress" would perhaps have so many limitations that the news media

would be better off without any law at a11.16

]4"Freedom of Information Report" of the American Society
of Newspaper Editors. Conference proceedings, The Shoreham Hotel,
Washington, D.C., May 2-4, 1973, pp. 245-258; Session on "Newspapers
and the First Amendment," pp. 184-185.

]5Pane1 on Shield Laws, program for Lansing district Demo-
cratic Party, Michigan State University, Spring, 1972.

]6“Newspapers and the First Amendment," Proceedings of the
American Society of Newspaper Editors, 1973, p. 181; Press Conference,
April 27, 1974, Cobo Hall, sponsored by Detroit Economic Club, Detroit,
Michigan, 1974.
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Charles Bennett of the Oklahoman and Times commented at

a special panel discussion on shield laws during the 1973 proceed-
ings of the American Society of Newspaper Editors. Bennett noted
that the Watergate case could not have been broken had it not been
for the confidential sources, but he was quick to add that the

story was done without any shield law. He pointed out three notable
points about shield legislation to give journalists privilege. His
first objection is that despite adverse actions and decisions of
recent years, he is not convinced that new legislation is needed

to protect the newsman's--and thereby the public's--vital interest

in confidential sources.

Second, he noted that newspapers, individually and
collectively, would do more to protect confidentiality of sources
than any federal shield law. Finally, he suggested that passage
of shield legislation at the federal level could open the door to
federal legislative power over the press and would be far more
damaging to both the newsmen and public's interests than are pre-
sent conditions under which journalists opevr‘ate.]7

Opinions of Bennett and other newsmen reflect the
diversity of solutions which have been posed to the press. The
press, unfortunately, has not done an adequate job of presenting

its own case to the public, but the public's right to a free press

is more threatened by the subpoena problem than are professional

171bid., ASNE Conference, 1973, pp. 186-187.
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newsmen. Implications for the press, the public, and the sources
need to be examined in order that the issue is placed in full per-
spective. The role of the press remains as important as it has
always been, with or without privilege. An accurate account of an
event is more important in terms of public awareness than identities
of the sources. Yet if the public can learn of crime and wrong-
doing in high places by means of a journalist's reliance on con-
fidential sources alone, it will ultimately have to be decided

if the press does indeed merit privilege. For this reason, the
issue of "newsmen's privilege," as the problem will be called in
this study, will remain a controversial subject with real and
constant implications for the role of the press and the meaning

of a free press in a democratic society.



CHAPTER II
DEFINITIONS AND REVIEW OF LITERATURE

The issue of testimonial privilege under judicial, legis-
lative, or administrative examination has a 125-year history in

18 When courts in this country have

American legal proceedings.
examined the issue at various times, all have decided that there
is no such right as "newsmen's privilege" in the absence of shield
laws and lack of protection under Anglo-American common law. As
this study examines "testimonial privilege" for journalists, the
term privilege will be used in relation to laws and statutes in-
volving privilege in situations where a journalist's information
is sought in testimony as a subpoenaed witness or as evidence in
certain investigations,
Here, the topic focuses on what is generally called

"newsmen's privilege" although the term should not be considered

one that denotes a certain gender as the issue involves journalists,

both male and female. Briefly defined privilege is an "immunity

]BDavid A. Gordon, "Protection of News Sources: The
History," dissertation, University of Wisconsin, 1971, p. 2.
According to this study, the first privilege case occurred in
]8480

14
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or exemption conferred by special grant to an individual or a cer-
tain class in derogation of common r‘ights."]9

At length and in more legalistic terms, privilege is de-
fined as:

A particular and peculiar benefit or advantage enjoyed by a
person, company or class, beyond the common advantages of
other citizens . . . . A right, power, franchise, or immunity
held by a person or class against or beyond the course of law.

20
Courts have also defined the term as:
That which releases one from the performing of a duty or
obligation, or exempts one from a 1iability which he would
otherwise be requig?d to perform, or sustain in common with
all other persons.
In addition to a firm rejection that the First Amendment
grants newsmen a privilege to withhold confidential information
from grand juries, the Supreme Court implied even broader limita-
tions against the press in the Branzburg decision by stating re-
peatedly that reporters have no more rights than "all other citizens."
Justice Byron R. White wrote:

We see no reason to hold that these reporters, any more than
other citizens, should be excused from furnishing information

]9Webster's New World Dictionary (1955), p. 1160.

20B]ack's Law Dictionary, p. 1359, citing Waterloo Water
Co. v. Village of Waterloo, 193 N.Y.S. 360, at 362, 200 App. Div.
718; Colonial Motor Coach Corporation v. City of Oswego, 215 N.Y.S.
159, at 163, 126 Misc. 829; State v. Betts, 24 N.J.L. 557.

2l1bid., pp. 1359-1360.
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that may help the grand jury in arriving at its initial
determinations. . . . Newsmen have no constitutional
right of access to the scenes of crimes or disaster when
the general public is excluded, and they may be prohibited
from attending or publishing information about trials if
such restrictions are necessary to assurs a defendant a
fair trial before an impartial tribunal. e
In the same opinion the Court said state and federal
legislatures are free to enact a privilege statute for journalists
in the form of shield laws.
Shield law statutes, those laws which protect journalists
from forced disclosure of sources, give journalists privilege under
law. A statute is " . . . a particular law enacted and established

23 shield

by the will of the legislative department of government.
statutes are state laws in at least ninetten states at this writing.
They are designed to provide for journalists what is called evidentiary
privilege of a specific kind. Since the Supreme Court decision on
privilege, many states have sought to enact shield laws or expand

the protection of present statutes. Congress has considered numerous
shield law bills since 1972 even though proposed legislation on news-

men's privilege has been introduced to Congress since 1929.24

22Branzburtg,v. Hayes et al., 408 U.S. 665 (1962).

23B]ack's Law Dictionary, p. 1581.

24U. S. Congress, Senate, Committee on the Judiciary, News-
men's Privilege, Hearings, before the Subcommittee on Constitutional
Rights of the Committee on the Judiciary, Senate, on S. 36, S. 158,
S. 318, S. 451, S. 637, S. 750, S. 917, S. 1128 and S.J. Res. 8,
93rd Congress, 1st session, 1973, opening statement of Chairman
Senator Sam Ervin, p. 1.




16

that may help the grand jury in arriving at its initial
determinations. . . . Newsmen have no constitutional
right of access to the scenes of crimes or disaster when
the general public is excluded, and they may be prohibited
from attending or publishing information about trials if
such restrictions are necessary to assurs a defendant a
fair trial before an impartial tribunal. 2
In the same opinion the Court said state and federal
legislatures are free to enact a privilege statute for journalists
in the form of shield laws.
Shield law statutes, those laws which protect journalists
from forced disclosure of sources, give journalists privilege under
law. A statute is " . . . a particular law enacted and established

23 shield

by the will of the legislative department of government.
statutes are state laws in at least ninetten states at this writing.
They are designed to provide for journalists what is called evidentiary
privilege of a specific kind. Since the Supreme Court decision on
privilege, many states have sought to enact shield laws or expand

the protection of present statutes. Congress has considered numerous
shield law bills since 1972 even though proposed legislation on news-

men's privilege has been introduced to Congress since ]929.24

22Branzburjgfv. Hayes et al., 408 U.S. 665 (1962).

23B]ack's Law Dictionary, p. 1581.

24U. S. Congress, Senate, Committee on the Judiciary, News-
men's Privilege, Hearings, before the Subcommittee on Constitutional
Rights of the Committee on the Judiciary, Senate, on S. 36, S. 158,
S. 318, S. 451, S. 637, S. 750, S. 917, S. 1128 and S.J. Res. 8,
93rd Congress, 1st session, 1973, opening statement of Chairman
Senator Sam Ervin, p. 1.







17

Shield statutes confer upon the journalist the privilege
of not giving a particular type of evidence--identity of confidential
sources--even in instances when that evidence is considered relevant
and material to a court, legislative, or administrative proceeding.
In the absence of the privilege as protected by shield statutes,
Jjournalists could be made to testify in trials or grand jury investi-
gations. This type of privilege is similar to certain other
evidentiary privilege established by either law or custom. Shield
laws exist for the purpose of enabling the newsman " . . . more

easily to live up to his promise of secrecy . . ." and is the only

available alternative to achieve this goal as long as the courts

continue to hold against this privi]ege.25

The study here con-
centrates on the arguments for legal recognition of professional
secrecy for journalists as a right inherent within the guaranteed
rights of the First Amendment--the right of a free press.
Although the study here does not focus on written con-
fidential information, some cases mentioned do involve instances

where all confidential information is subpoenaed. A privileged

communication is one which falls under the scope of various evidentiary

privileges. One legal scholar defines it this way:

Any communication made to counsel, solicitor, or attorney, in
professional confidence, and which he is not permitted to di-
vulge; otherwise called a "confidential communication."26

25Oregon Law Review, 99 at p. 101 (1966).

26Burr W. Jones, The Law of Evidence, 4th ed., Vol. III,

p. 1531.
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A broader look at the definition comes under confidential

communication. It is defined as:

. certain classes of communications, passing between
persons who stand in a confidential or judiciary relation
to each other (or who, on account of their relative situa-
tion, are under a special duty of secrecy and fidelity),
which the law will not permit to be divulged, or allow
them to be inquired into in a court of justice, for the
sake of public policy and the good order of society.
Examples of such privileged relations are those of husband
and wife and attorney and client.2”/

Legal writers define confidential relationships in narrow
terms and judge them to be invalid unless specifically validated
for the sake of proper public policy and general benefit to society.

While common law offers privilege for other confidential
professional relationships as mentioned above, no such right is
recognized between journalists and their source of information.

The precedent on early privilege cases of the pre-shield law era

stems from Anglo-American common law.28 Common law is defined
variously as unwritten law, the remains of customs and sanctions

which served society from the day when men first lived together and
Judge-made law, called a "blend of abstractions, expediency, and arti-

culated customs."29

27John Wigmore, Evidence In Trials At Common Law, Pt. III,
Sec. 2255 (Boston: Little, Brown and Co., 1940); and Ex parte
Lawrence, 116 Cal. 298 (1897); In re Grunow, 84, N.J.L. 235 (1913).

28Na]ter A. Steigleman, The Newspaper and the Law, (New
York: The MacMillan Co., 1964), pp. vii, 2.

291pid., p. 19.
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A more precise, legal definition traces the background
of common law as that body of law and juristic theory which was
originated, developed, and formulated and is administered in England
has obtained recognition among most of the states and people of

Anglo-Saxon stock. 30

Most court decisions involving journalists
. and their sources from the first reported case in the nineteenth
century up to the present have been based on common law custom or
personal consideration of judges in approaching each case legally.
Journalists have stated in congressional hearings,
editorials, and newspaper and magazine articles that the subpoena
problem of recent years has caused undue pressure in reporter-source
relationships. They argue that any impairment to channels of informa-
tion used by journalists threatens the public's right to freedom of
the press. Walter Cronkite, one of the most respected newsmen in
the country, commented on the danger the press and public face
without sources:
Confidentiality of sources is really an important issue, more
than most people realize. Without news sources we would eventu-
ally have a dictatorship. It's as simple as that. If clear
access to sources is denied or if there's harrassment or undue
pressure in source relationships at all, that tampers with a
free press. And if there's no free press, there's no free
speech. If there's no free speech, there's no free assembly.

No freedom of assembly means no freedom of religion and it all
leads back to a dictatorship.3]

30Black's Law Dictionary, pp. 345-346.

3]Na1ter Cronkite, comments to interviewer Dick Cavett at
Martha's Vineyard, Mass., Wide World of Entertainment, "The Dick
Cavett Show," Oct. 18, 1974.
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As this study will focus on that First Amendment right
to a free press, a final definition--1iberty of the press--is in
order for full consideration of the topic of newsmen's privilege.
In legalistic terms, it is defined as:
The right to print and publish the truth, from good motives
and for justifiable.ends . . . The right to print without
?gx.ggevious license, subject to the consequences of the
This definition is somewhat restrictive when compared to
the broader definition of confidential communication. It also re-
flects some of the tensions that have arisen between bar and press
over whether a journalist should be granted evidentiary privilege.
As Frederick S. Siebert noted in 1934, in the interpreta-
tion of the constitutional guarantees of freedom of the press, the
courts have been unanimous in one aspect alone--that the "constitu-
tional provisions do not permit the free and unlimited publication

33

of anything at any time." The Supreme Court of the United States

has stated:

It is recognized that punishment for the abuse of the liberty
accorded to the press is essential to the protection of the
public, and that the common law rules that subject the libeler
to responsibility for the public offense, as well as for pri-
vate injury, are not abolished by the protection extended in
our Constitution. Near v. Minnesota ex. rel. Olson, 283, U.S.
697 (1931).34

32B]ack's Law Dictionary, p. 1066.

33Freder1‘ck Seaton Siebert, The Rights and Privileges of
the Press (New York: D. Appleton-Century Co., 1934), p. 7.

3Near v. Minnesota ex. rel. Olson, 283 U.S. 697 (1931).
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The Timitations placed on the absolute right to print and
publish permitted by the First Amendment is derived from such
eighteenth century jurists as Blackstone, Mansfield, and Kenyon who
expressed the view that liberty of the press means freedom from any

restriction before publication but complete liability under the

common law after publication. As Blackstone wrote:
« « « « The liberty of the press is indeed essential to the
nature of a free state; but this consists in laying no pre-
vious restraints upon publication, and not in freedom from
censure for criminal matter when published. Every free man
has an undoubted right to lay what sentiments he pleases be-
fore the public; to forbid this is to destroy freedom of the
press; but if he publishes what is improper, mischievous, 05
illegal, he must take the consequences of his own temerity. 5
The evident purpose of the framers of the Constitution in
including the free press clause in the First Amendment was to out-
law the rules of seditious 1ibel which were not changed in England
until after the adoption of the Federal Constitution.36 Also, many
of the battles for freedom of the press have centered around the
right to criticize the government, which enunciated the adversary
roles of the press and government. Courts have also further limited
the freedom of press clause by certain legal tests, namely, the
"clear and present danger" test, a measure of whether certain publi-

cation endangers the security of the country and/or government; and

35Commentaries on the Laws of England, IV, 151; for a
statement by Lord Mansfield see Dean of St. Asaph's Case, 4 Douglas
73, 170 (1784).

36Irving Brant, Bill of Rights: Its Origin and Meaning
(New York: The New American Library, 1965), pp. 163-257, passim.
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the balancing test, a test to reach a wise balance of social interests
with the interests or rights of the individual to be informed. The
Fourteenth Amendment is viewed by the Supreme Court as a means to
attempt to draw the line between conflicting social and individual

rights, as noted in the Near v. Minnesota case in 1931.

In the few scattered cases found in law reports prior to
the Branzburg decision in 1972, judges allowed journalists to pro-
tect their sources on unspecified grounds, without deciding on the
privilege claim. It was not until the Marie Torre case in 1958
that a journalist claimed immunity from revealing confidential
sources on the basis of evidentiary privilege granted to certain
professions under law. Marie Torre, a reporter for the New York

Herald Tribune, was jailed for contempt of court when she failed to

reveal the source of an allegedly libelous story that appeared in
her column. Miss Torre appealed her case to the Supreme Court on
the grounds that the court subpoena demanding she break confidential-

ity of a source abridged her First Amendment freedoms.37

The Torre
and Branzburg precedents deny a newsmen's privilege under the First

Amendment.

3Garland v. Torre, 259 F 2d. 545, cert. denied, 358 U.S.
910 (1958). Marie Torre wrote a story in which she stated that the
contract of actress Judy Garland with the Columbia Broadcasting
System was to be terminated. She attributed statements to "unnamed
network executives" who implied that the contract termination had
to do with Judy Garl