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INTRODUCTION

Hazardous waste and what to do with it is an important and for
some a terrifying subject. As a result of past ignorance or disregard
tor the public health, satety, and welfare, there are an estimated
153000 orphaned dump sites in the United States. ¢*? These
previously unregulated dumps absorbed an estimated 6 billion tons of
uncataloged toxic materials since 1230 until legislation was passed to
halt unregulated dumping in 19276. Each one is a veritable witches
brew of toxins. ‘®’> This legacy has only recently been of
concern to the public and its government.

It all started with Love Canal, although that catastrophe was not
discovered until 1978, two years after the first Federal legislation
designed to control toxic wastes was enacted into law. After Love
Canal came a long litany of news accounts telling of little known, out
of the way places that have become familiar to & natiocnal audience.
These include places such as Times Beach, Missouri where the Federal
government has had to buy a whole town contaminated with dioxin, and

Michigan’'s own Schwartz Creek site near Flint which until clean up

(1)  Rankin, Faul Superfund_ Activity_ in_the Great
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Lakes Waste and Follution Control Mag. Vol.l, No.2 pg.ll; June 1983
(2) Boraiko, Allen Storing Up_ Trouble: Hazardous_Waste National
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procedures began, was considered the third worst site of toxic
chemical contamination in the United States. (Despite these efforts
however the groundwater contamination at Schwartz Creek will probably
never be alleviated, primarily because the cost of completely purging
the aquifer there, if that is even possible, is astronomically high.
Homeowners near the dump will probably have to use bottled water as a
water supply forever. They have lost all eqguity in their homes because
they cannot s=ll1 them. Unlike Love Canal and Times Beach, the Federal
government and the State government are not offtering to buy these
people out.) ¢=?

As a result of these and other catastrophes, the public is afraid
of toxic waste and obviously quite hostile toward any suggestions that
a toric waste facility should be built in their community. These
people are called NIMEY 's in the press for Not In My Backyard. From
the brief description given of the insidious natuwe of old dumpsites,
one can see that their fears are not unfounded. It must be remembered
however that concern for the environment is only a recent phenomenon.
When the original flurry of legislation was passed in the early 1970's
there was no thought toward what was to most people an invisble
problem; 1f they were giving much thought to what was going into the
ground at all. (One irony of the whole situation was that programs
designed to clean the air and water actually contributed an increase
in toxic waeste going into municipal landfills, where in many cases
they caused contamination problems, and to completely unregulated

(Z) Nichols, Sue Ha:zardous Waste_a_Growing_State_ Frob
D

Lansing State Jownal Feb. 10, 1985 and Karasiewicz, 15
“Eerlin_and Ferro: A _Trial of Waiting , Michigan State News

March 1, 19835
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dumpsites, because materials formerly being wafted in the air or
flushed down streams now had to be disposed of on the land.) ¢4?

Mow, what has been called "An emminently managable problem." ¢=°

is vehemently opposed by a public that accepts the presence of solid
waste facilities in their communities, that can be much more risky as
sources of toxic contaminates than a well engineered Hazardous Waste

facility would be.<¢<®?

The tirst legislation dealing with toxic waste was not enacted
until 19746. Until that time there was no substance that was legally
defined as toxic because of the lack of regulations. This was changed
with passage of the Resource Conservaton and Recovery Act in 1976.
This Federal legislation was designed to regulate wastes being
generated from their creation to their final destruction or disposal.
Eut 1n the case of the old dump sites there was no remedy offered by
this new law, for the legislation was not designed to clean up old
dump sites, just to regulate currently generated waste. When an
alarmed public began to understand the extensive nature and the
terrible risks old dumps represented they demanded action. As alluded
to earlier, this led to state action in New York to deal with problems
such as Love Canal. When it became obvious that the problem was
national in scope the Congress passed The Comprehensive Environmental

Response, Compensation and Liability Act of 1979 or CERCLA.

(4) Boraiko, Allen Haz. Waste_ Treob. ,Mat. Geog. 1985

(3) Greenburg, Michael and Anderson, Richard Hazardous_Waste_
Sites—The_Credibility Gap The Center for Urban Folicy Research,
Futgers Univ. 1984 pg.33

(&) Boraiko, Allen MNMat. Geog. 1983
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This i1s the so-called Superfund legislation. This legislation
placed a taxr on current producers of todkic wasztes and the funds are to
bhe used to clean up these abandoned sites. As of this writing, the
fund has been depleted twice and the 2 to 2 billion dollars that had
been in 1t has only helped to remove the imminent hazards from a few
dozen of the 2500 sites and to fully purge just 12,7
Althouth CERCLA is not directly cogent to the primary theme of this
paper, 1t has been discussed here to illustrate one of the most
important aspects of planning for the proper disposal of hazardous
waste. With all of the publicity about the abandoned sites; with the
inadequacy of Superfund: with an administration in Washington that
seems only mildy interested in the problem and which appoints people
to be our ‘environmental guardians" some of whom have been ousted from
their positions in an atmosphere of scandal, the public has no trust
in the advocates of modern toxic waste management nor will they
believe that new, properly engineered toxic waste landfills are safer
than the old dumps.

In Michigan this has led to State legislation that is designed to
allow local citizens an unprecedented voice in the decision making
process that leads to the acceptance or denial of toxic waste
processing facilities and toxic waste landfills. Michigan is one of
the top ten generators of hazardous wastes in the'United States. The
Environmental Frotection Agency estimates that Michigan generates 4.6%
of the national total.®>In Michigan as in the rest of the
nation it became clear that a regulatory framework was necessary to

(7)) Rankin, Faul Superfund fAct. : GLWPRMag.June 1983 % Boraiko, Faul
Mat.Geog. Mar.,1985
(8) Rankin,Paul GLWFR Mag.June, 1983
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prevent the worsening of an already immense problem. This led to
passage of the state’'s Harzardous Waste Management fct in 1979 which
took effect after amendment on Jan. 1, 1980. (Administrative Rules
were dratted in 1980 and went into effect in April of 1981.) The
state Act largely replicates the Federal legislation but the state
legislation provides for the imput of local citizens through the
device of a Site Review Board. The Michigan Dept. of MNatural
Fesources reviews the engineering and environmental safety of a
proposed Hazardous Waste Facility, but it is up to the Review Board to
look at other aspects of a facility and to utilize input from the
public to mitigate the scocial impacts such a facility will inevitably
create.

As representives of local interests planners would want to be
involved in the decision making process for these facilities. Such
facilities would produce multiple impacts on the communities they were
located in. However Michigan’'s Act &4 specifically overrrides local
ordinances; and land use planners, who traditionally have dealt with
the problems asscciated with undesireable but necessary facilities
that were to be located in their communities, now have no legal voice

concerning Hazardous Waste Facilities.

FLANNIMNG AND HAZARDOUS WASTE IN MICHIGAN The Furpose of this Study

The purpose of this study was to discover the state of hazardous
waste control and legislation generally, and what role if any planners
might have in making the management of these wastes more effective 1in
Michigan. Considering that Act &4 supercedes local ordinances and

denies all communites in the state the right to ban hazardous waste

a



facilites (Something T did rnot krnow when I started the study.od,y it

appears on the surface that they can do nothing. Given the political

natw e of planning however, there does appear to be a role far

planners i the Sct &4 proc Whether that 1= & sufficient role +tor

them will be ancother point for discussion in this paper.

To understand the evoloution of harsardouws @ management in

P
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Michigan 1t is necessar-y bo look first at the Federal legislation that

spawned Miochigan ' s hasardouws waste 1aw. Theretore a briet discussion

of RCHS will begin the study, followed by a diszcussion of Aot &4,

There will then be a brief look at and an analysis of important court

Fave set precedent under fct &4, and finally the last
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the federal role in Hazardous Waste programs. <72 The
primary thrust of RCRA i1s to allow market mechanisms to determine the
best solution to the problems of hazardous waste disposal. Following
the Federal lead, this model has been adopted in Michigan. Al though
FCREA lists a hierarchy of preferred methods of waste disposal and
treatment, the actual treatments uwsed are dependent more on "... the
lowsst cost alternative that is technically feasible and reliable and
which eftectively mitigates and minimices damages to and provides
adequate protection of health, welfare, and the environment.,"<1e
This is not necessarily a severe attitude to take. The cost of
environmental protection in the 1970's has been estimated to have cost
the U.5. economy $£4530 billion dollars. The projected price in the
1980°'s is expected to cost #6900 billion dollars. '’ It is a
necessity to weigh benfits costs and risks., A review of some of the
major litigation involving Federal control of toxic suvbstances in the
work place reveals the intent of the government and the cowts to
balance these factors. < *= However according to Greenburg and
Arnderson, the present emphasis does not fairly balance the protection
af the public with the economic interests of waste producers to the
long term detriment of Society. ¢*® This will be discussed in the

(9 Greenburg % Anderson Haz. Waste
pg.291

(10)  Greenburg % Anderson ibid. pg.239

(11) Greenburg % Anderson, ibid. pg.

(12) Bronstein Daniel % Engelbuwg Dan Legal Regulation_of_
Toxic _Substances: Casesz_and_Readings ; Center for Environmental

Toxicology, Mich. St Univ. E. Lansing; 1984
(173)  Greenbuwrg % Anderson ibid. pg.239




summation of the paper.

RCRA 1s an extensive document. It was enacted in 1976 to control
hazardous wastes which up until then had not been defined. The
shortcomings of HCRA in protecting the public from the immediate
threat of toric waste poisoning from orphaned sites soon became
apparent and led to the passage of CERCLA in 1980. (See introduction.)
The primary goal of RCRA is to replace the poor disposal practices of
the past with standardized practices which will reduce the risk of
accidental release of harardous contaminants into the environment.

The underlying philosophy of the act is that a "system can be created
to develop adequate treatment and disposal capacity, to minimize costs
to society, while protecting human health and the environment, to
recover materials and energy, and to assign the costs of such a system

efficiently and eqguitably to generators. s stated sarlier EFA
priaoritizes the type of response to waste problems from the most
desireable to the least desireable and relies on market mechanisms to
choonse these and the sites at which waste will be treated and disposed
of . In addition the EFA has chosen to allow states to administer
their own programs if they are in compliance with RCRA

guidelines. The legislation has hoped to be technology forcing in
that generators will be innovators in reducing the costs of treatmemt
or disposal for their own benefit, while being forced to adhere to
environmentally sound guidelines. Obviously this leads to the
poszibility that the most econmic rather than the most environmentally
sound methods of treatment and disposal will be used. The idea is to
allow market mechanisms to channel waste to environmentally

appropriate sites.
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OVERVIEW OF RCRA

FCRA 1s composed of eight subtitles. Subtitle C Harardous Waste
Management, and Subtitle D State or Regional Solid Waste Flan at the
sections most relevant to planners at the state, county, and local
level. These are presented here to illustrate how Michigan's Hazardous

Waste Management fAct has been atffected by this Federal legislation.
Subtitle C This section consists of 11 subsections.

Section 3001-This section defines what hazardous wastes are.

Generally these are wastes because of their extreme flammabilty,
ignitability, corrosivity,

reactivity, toxic or pathogenic characteristics. There are however
three primary reasons for excluding wastes from this catagory.

1. Those that are already regulated such as point discharge souwrces
under the Clean Water Act. 2. Those that are not proven to be harmful
such as fly ash residues from power plants. 3. Waste streams that are

.

s0 complex such as those coming from the nation’s households, that are
almost humanly impossible to regulate. <142 fAdditiconally RCRA

exempts small generators which produce less than 1000 kilograms of
hazardous waste per month. ( The more stringent Michigan regulations
exempt only amounts up to 100 kg. per month. California and Florida
for etample, allow no exemptions.) The exemption rule is criticized
because some waste producers simply store their wastes and legally

(14) PForaiko, Allen Haz.Waste Store._Trouble ; Nat.Geog. Mag.
1985 pg.325



send them to municipal landfills at the rate of 1000 kg. per month.
0f course this is much harder to do in states that have more stringent

or no exemption requirements.

Section IZ00Z- These are regulations designed to set standards for
generators of hazardous waste. This introduces a manifest system
which is designed to keep track of the origin and final destination of
arny substance legally defined as being a hazardous waste; this would
include the destruction of such a waste through such means as
incineration or its permanent storage in a hazardous waste landtill.
The effect in Michigan i1s that these generators must submit an annual
report of their activities since the Federal program 1s now

administered by the State.

Yection

This section discusses the standards applicable to the
transportation of hazardous waste. The section requires each
transporter to:

1. Obtain an EFA identification number prior to accepting any wastes
for shipment. However the actual transportation of the waste is
regulated by the Dept. of Transportation as specified by the Hazardous
Materials Transportation Act of 1278, A transporter may store waste
for no more that 10 days.

2. Transporters must comply with the manifest system. Copies of the
manifest must accompany the waste except when shipped by rail or by
water.

» In the event of an uncontrolled discharge, a transporter must
notify local, state, and federal authorities, and begin immediate

clean up of the waste.



Section Z004- This section is intended to control the handling of
hazardous wastes at toxric substance disposal facilities. This section
also is intended as a technology forcing provision of the legislation.
This section requires Federal and State agencies to establish
performance standaerds for facilities that treat store or dispose of
hazardous waste as defined by the fct. Mew facilities had to conform
to these new standards. Existing facilities were required to upgrade
their facilites to the minimum standards reguired by the Act on a
timetable established by the EFA or the authorized state agency. {(This
was what was cccuring in the Cascade case which i1is discussed in the
Case studies section.) The minimum standards requirements of this
csection are as ftollows:

1.The maintainence of records of all hazardous wastes listed under

FCRA, which are either treated, stored, or disposed of at a facility.

Z.To the satisfaction of the Admnistrator of the EFAS, a generator of

wastes, and the facility which accepts them, must comply with the

manitest system as descoribed in Sec. 2002,

Z.Treatment, storage or disposal of hazrardous wazstes at facilities
uweing methods satisfactory to the Administrator.  The facility must be
designed to minimize the possibility of fire, explosion, or unplanned
sudden release of toxic material. There must be periodic inspections
of the facility to detect any malfunctions and there must be a

specific groundwater monitoring program.

4. The design, location, and construction of facilities to the

11



satisfaction of the Gdministrator. There are however two restrictions
which must be adhered to by every new facility. Facilities built in
flocdplains must be capable of withstanding the affects of 100 year
flood action, and & harardous waste facility cannot be built on

seismically active faults in the earth.

S.The preparation of contingency plans to minimize damage from any
accident, leakage, etc., at a facility; personnel must be trained to

handle such emergencies. In addition facilities must have security

]

yetems designed to keep unauthorized personnel from entering a site.

&LoThere must by continuity of ownership and operation, and there must

be procf of financial responsibility.

Section Z005-This section outlines standares and reguirements for the
treatment, storage, or disposal of hazardous waste This section
allows the Federal government of grant intgrim status to existing
facilities. To gain this status the facility must comply with two
criterias

1. Facility ocwners, and handlers and transporters of waste must notify
the EFA or the authorized state auvthorities as to the nature of the
waste.

2. The applicetion for the interim status facilities had to be +iled
by November 19,1980,

This section was intended to provide minimum national standards so
that existing facilities could have guildelines {tor upgrading their
facilities where necessary. Also 1t allowed them time to upgrade

their facilities to the more stringent standards required ot new

12



facilites.

Section Z0056-This section avthorized new state hazardous waste
pragrams. It allowed states to assume responsibility for harzardous
waste managemsnt 1f the state program adhered to the minimum Federal

standards; but allowed the state programz to be more stringent if

schedule +or states to follow:

The: EFA established a two phas
1. States could apply for interim status when they felt that their

program was equivalent to the Federal program. If found to be

satisfactory, the state receirved phase I authorization.
-

2. Fhase 2 authorizaton allows states to establish their own permit

sy st =z in lieu of the federal permit system. (Michigan had to amend
its Act &4 regulations in 1981 to come into compliance with RCRA

standards to receive phase I approval. Michigan received phase 11

approval in late 1984.)

Section Z007-This section established the auvthority for the EFA or the
equivalent state program, to inspect the operation of Toxic Substances
Disposal Facilities; the facilities of harardous waste generators,
haulers, and transporters.

Section J008- This section authorizses state programs to suspend or
revolke operating permits for non-compliance to the standards. It
allows for fines and imprisonment for violations of hazardous waste

regulations.

Section Z00%9- Allows appropriate State programs to assume

173



implementation of the hazardous waste programs.
Section Z010- This section set timetables for the implemerntation of

the minimum standards. (These dates have now been passed.)

Section Z011- This sectiom authorized +inancial aid to the states to

start their programs.

SUBTITLE D This section consists of 9 subsections.

Section 4001-This subtitle i1=s meant to assist the States or Regional
organizations in developing methods of disposing of solid wastes which
are environmentally sound and which encouwrage resource conservation,
and to foster a spirit of cooperation between the EFA, the states or
regional organizatons, local governments, and private industry. (4t
present the Federal government is not promnoting the regional concept
ot solid or hazardous waste management. Attempts at regional
management of hazardous wastes have met little success. <=2

While this subtitle was intended for guiding municipal solid waste
disposal, it 1s presented here because the guidelines are applicable
to State or Regional hazardous waste programs as well. However in
Michigan the direct outgrouwth of this section was act 641, the Seolid

Waste Management Act.

(13  Greenburg % Gnderson Haz. Waste Sites—Cred._ _Gap
Rutgers Univ. 1984, pg.178



Section 4002-This section provides three guidelines for the
identification of regions with common solid waste (or harzardous
waste) problems.

1. The size and location of areas which should be included.

2. The volume of waste which should be included.

Z. The available means of coordinating regional planning with other
related regional planning and for the coordination of regional
planning with the State plan. State plans are promulgated by the EFA
in cooperation with Federal, State, Regional and Local authorities.
These guidelines must consider the ftollowing:

A. The regional, geclogic, hydrologic, climatic, and other factors
under which various waste disposal practices are required to
reasonably protect the gquality of ground and surface waters from
leachate contamination, runcotf contamination; and the reasonable
protection of ambient air guality.

E. The location of facilites for the processing or disposal of waste
must take into account the type of waste being handled, and the
technigues, practices, and operating methods wsed in handling the
waste.

C. Methods for closing or upgrading open dumps

D. Fopulation density, distribution, and projected growth.

E. The type and location of transpartation.

F.o & profile of industries in the area.

G. The constituents and generation rates of waste.

H. The political, economic, organizational, financial, and management
problems affecting comprehensive waste management.

I. Types of resource recovery and conservation systems which are

appropriate.

13



J. Available and potential markets for recovered material.

Section 40073~ In order for a State plan to be approved it must
identify the responsibilities of State, local, and regional
avthorities in the implementation of the plan, how Federal monies for
implementing the plan will be distributed, and how regional and State
planning will be coordinated under the plan. It must prohibit the
creation of new open dumps and must regquire that all waste originating
in other states except for harardous waste, must be uwtilized for
rezouwrce recovery, disposed eof in sanitary landfills or other

environmental ly acceptable manner.

Section 4004- This section reguires the use of sanitary landfills for

the disposal of municipal wastes.

Section 4003~ Thise section reqgquired that all then existing open dumps
had to be upgraded to sanitary landfills or they had to be closed

down.

Section 4D0&4— This section reqguired the Governor of each state to
identify regions within that state that were appropriate for carrying
out regional solid waste management. Additionally a State agency with
the assistance of selected local agencies had to implement a plan to
accomplish regional solid waste planning. I+ a viable region was
found to cross State boundary lines, the States involved were

enpoweraed to create an agency with jurisdiction in both States.

Section 4007~ This section empowers the administrator of the EFA to

14



review State plans and determine whether they are acceptable.

Section 4008—- This section provides Federal assistance in setting up

solid waste plans 1in the States.

Section 400%— This provides assistance to rural communities too
iselated to be included in & regional sclid waste management

arrangement.

As stated earlier, Subsection D was not meant to directly address
hazardous waste treatment and diesposal. However the concept of
reglional plans to deal with hazardous waste was an option in RCRA and
was similar in concept to Subs. D To date the Federal government and
theretore the States have not utilized the concept. From a planning
standpoint regional compacts could be efficient because hazardous
wastes, especially in large wban aglomerations, do not merely come
and go according to State boundaries. By understanding the generation
of waste from a regional context it would theoretically be possible to
pinpoint where the most suitable sites were in the region for
treatment and/or dizposal facilities. As in any politically affected
situation it may be possible that the best sites could be located in
only one State in & regional Jjurisdiction of say, three. It could then
be that State’'s fate to be a kind of legal dumping ground for more
than its fair share of wastes. In & sense this is happening under the
free market solution presently in effect. For example much of
Michigan’'s currently generated toxic waste, and all of the wastes
removed from old, orphaned, contaminated sites, is disposed of in

Ohio. This is not because Ohio is environmentally more suitable than

17



Michigan, 1t i1s merely because Ohio has the hazardous waste landfill
space avallable. As ancother example, Idaho accepts most of
California’'s FCB"s for landfilling because California does not allow
FCB's to be landfilled within its borders. <**’ Not only is

there a kind of moral stigma attached to the dumping of one’'s waste in
someone else’'s backyard but by exporting substantial amounts of waste,
a state actually loses large amounts in revenue that would have gone
to in—state facility opesrators.

This overview of RCRA then, is meant to show how Act &4 was
shaped in response to the Federal legislation. As in the Federal
legislation the Michigan law is dependant upon the hazardous waste
treatment and disposal industries to find economically and
environmentally sound sites for these problem materials. The Michigan
law also has expanded uwpon the public participation process reguired
by the Federal legislation to create the Site Review Beoard. This will
be examined in the next section of this paper which briefly reviews

the portions of Act &4 relevant to the planning process.

FAERT 2 AM OVERVIEW OF THE HAZARDOUS WASTE MANAGEMENT ACT (Act 64)

The Hazardous Waste Management Act, Act 64 of the Fublic fActs of 1979,
took effect Janwary 1, 19280. The rules needed to implement the Act
hawever were delayed and took effect aApril 17, 1981. The Harzardous

Waste Management Flan was adopted on Jan. 15, 1982 as required under

(16) Boraiko, Allen Haz.
D

Mar. 19835, pg.332

Storing_Up_Trouble shMNat. Geog. Mag.
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foct 64, by the State Matural Resouwrces Commission.

fect 64 1s the primary State law dealing with harardous waste
storage, transport and dispozal in Michigan. It overlaps to a large
extent Federal legislation under the RCRA of 1976. Until late 1983,
generators, haulers, and disposers had to meet the reguirements of
both fActs. Since that time however Michigan has been granted interim
approval under RCRA  which allows 1t to administer hazardous waste
control programs in the State i+ minimum Federal guidelines are met.

fAct &4 does not regulate the generation of hazardous wastes. It
cannot ban or limit the amounts of waste that can be produced. The
fict also has no authority to require recyling, reclamation,rescurce
recovery, o other alternatives to landfilling, incineration,
underground injection, or land treatment and other methods of
disposal.{ In 1981 less than 4% of toxic wastes in the U.S. were
recycled. @&nd although two-thirds of all toxic wastes were treated to
eliminate or reduce toxicity, the other one—-third was disposed of
directly into the earth. ¢*7? According to Corson and
Sobetzer ¥’ the Act can be viewed as having roughly 35 main

functions.
1. A tracking system designed to prevent the illegal dumping of

) Boraiko, Allen, Nat. Geog. Mag. 1983 ppg. 322
) Sobetzer John 6. and Corson Lynn &. Hazardous Waste
e
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waste. This requires extensive record keeping by the aforementioned
generators, haulers, and disposers of harardous wastes so that the
wastes can be tracked as required by RORA from “"cradle to grave".

20 A permitting and licensing system designed to prevent the improper
arnd unsate construction, operation, and closure of disposal
facilities. This system establishes detalled design and operating
standards (For each facility.) that must be met before new facilities
are permitted or edisting facilities and haulers can be liscensed. The
DR issues building permits and liscenses, but proposed facilities
must also win approval through a Site Review process conducted by a
5ite Review Board.

Fe A siting process designed to provide for the siting of facilities
rneeded to handle the hazardous waste produced. This process is part
of the permit system and provides for a Site Review Board that has
final authority to approve the application for a construction and
operating permit. This process Also provides for the consideration of
local concerns and objections and for the integration of local
requirements, whenever possible, in any final permit that i1s issued to

a facility developer.

4. A planning process, which is vaguely defined, which may evaluate
ways to encourage reduced waste generation and improved siting
procedures, and to address any special problems arising from the
implementation of Act 64. This plan has been written by a
sub—commitee of the Natural FResouwrces Commission and was adopted in

1982.
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e Ay enforcenent proo arnd the funds to pay for that proc

designed to inswre tf the progeram werk or 1f it tarls to, that

damage will be kept to a minimum as well as the costs to the public.

sults are

Im addition Lo civil and criminal penalities, citize

authaorioed (Under this fAct as well as the Miochigan Envirionmenta
aunthorized, (Unde ti a el ] ti Michigan Enviric ental

il

Frotection Act.?) imeinent and substantial health hazard orders are

shed 1n

providad, and a cial municipal complaint system 1=

the ot Frimd

are pravided to pay for hazardous waste emergency
clean up and for long term care of completed landfills or other types

of facilitiess.

In the same veiln, Toobouwlizn and Tombowlian <22

emphasize the political needs of the State in passing Aot &4, There

af to s

s the public that a sate management system for

Was a e

hazardous waste could be created and that there was a siting procs
that would allow for politically worbkable sclutions on the local

level. This i1is the function of the siting bhoard.

It is parts 2 and 4, and to e evtent part 3oof furic

that are of primary concern to local governments and planmers.

However in part 2 the siting pro there 16 a factor thet iw

(19  Tomboulian Alice
A_Handbook _for Michi
Michigan Environmantal
Environmental fAction Councily




wtremely important to locals. Although the Act mandates the
consideration of local ordinances, it also expressly states that a
Site Feview Board is nolt bound by them. Act 64 takes away all legal
control from existing local institutions and invests it in the

Board. <=’ This review then is intended to show some of the

more important aspects of Act 44 in general, but specifically 1t is
intended to spotlight those sections of Act &4 most relevant to
planners. Some portions of the Act are specifically geared toward the
planning process, some portions impinge wpon it. Tt is also implicit
that t%e plarnning process i1s not copletely ruled out of the Adct &4

siting process.

The: first step in the creation of a new disposal facility "in the
real world’ is the informal review phase. This is a period befare any
formal submission for a buillding permit is given by & developer to the
DML The developer-owner—- operator, may choose to contact the DRR,
the local governments involved, o any local groups that would have an
interest in a hazardous waste ftfacility. A danger of this is that
local oppostion will mushroom at the owtset against a

>

project. “**? Ostensibly however, the law is designed

(20 Fublication of the Michigan Dept. of Natuwral Resources
Hazardous Waste Management fAct, Act &4 of 1979, as_amended.

From Michigan Compiled laws 1982,pg.13

(Z1) see Greenburg and Anderson pg.1é64; also 0 'Hare, Bacow, %
Sanderson Facility Siting_and Fublic Opposition_ 19824, Van_Nostrand
Reinhold €Co. N.Y. MN.Y. pg._144, and_Grabowskl, Barbara, Siting
of Hazardous Waste Management Facilities under Michigan's
Hazardous bMaste Management Act: The Case of Sumpter Twp. 1963
Unpublished Master 's Thesis, Dept of Resouwrce Development,
Michigan St. Univ., E.lansing pg.69

)
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with a balance between the local government and local interests, and
the proposer of the project; in fact the law assumes but does not
state, that antagonists in a proposed facility siting will sit down
and negotiate before formal site review hearings, and outside of the
review hearings when they do occur. 1t may be to the benefit of the
potential applicant to discuss with them the concerns of local groups
during this intormal period. It could lead to agreements before the
-ormal Review process and o add to the chances of the facility being

buailt.

I¥ the local citizenry are assumed to be hostile by a developer,
the developer will most likely seelk the other permits needed such as
air and water pollution permits or permits to alter or enclose drains
before going to the DMR with & building permit proposal. Thesea
permlts are cheaper and easier to obtain than a Harardous Waste
Facility building permit:y and if there is a a fear of hostility,
obtaining these first, discrestly, would reduce initial ouwtory against
a facility propaosal.

From the public’'s perspective there should be the immediate
formation of a local group to investigate not only any application for
a construction permit, but the air, water, or any other permits that
leook "suspicicous" as well. The fAct is designed, as stated earlier, to
encourage informal negotiation betwesen citizens and & facility
developer. So it is in the hest interests of any community that
suspects Lthey will have a facility proposed for their area to get

-

organized as soon as possible. <=2 Im conjunction with the

formation of a citizens group, local government should review and make

(22)  Tomboulian & Tomboulian pg. 9

oy
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government should review and make revisions in i1ts master plan and
roning ordinances to deal with an impending facility proposal. While
an outright ban on a facility by a local ordinance is powerless and
illegal , rational suggestions and controls are not. The more cogent
any local regulation i1s, the more likely a Site Review RBosrd will
choose to include such regulation in the conditions necessery to
abbtain an operating permit for a proposed facility.

At this polint we have entersed the perview of the local planner or
pertaps the regironal planner. At present there is no official role in
the Act for planmers who are suppoeosed to be somewhat qualified in
helping to shape land use decisions. Even in technically comples
proablems such as Hazardows Waste Facility siting, the planner should
be able to come up with wavs to lessen the negative impacts of such a
project on an existing matrix of land wses and social emotiorns.  That
at present this supposed ability i not wtilized will be discussed
Later in the paper.

Im any case Sobetzer and Corson feel that this informal pericd

with its opportunities for negobtiation may be very effective in

mediating any disputes belwsen a commuanity and a facility developer
hecause both parties feel the presswe to avoid the “fiat of the

P, cmmo

formal review process urcers Site Heview B

Ihe Formal He

o

_for_new

This process begins when the developer of a facility submits an

application for a construction permit to the D.WLGR.. The DOR.R. must

Sobhetzer Corsan,

1 _Gvh.%

L




notity the permanent board members, the municipality, the county, the
local soil erosion and s2dimentation control agency, any other State
agencies that have responsibilitiess that would involve them in such a

facility, the jronal planning agency in whose jurisdiction the

tacility will be located, and any other agsncies deemed appropriate,
of 1tts receipt of this application. The application must contain the

idence of the applicant, the location of the proposed

rname and re

facility and any other information deemed necessary. The application

must be accompanlied by a construction permit spplication fee. The
director of the D.HN.F. determines the fec using a sliding scale based

on the cost to the Department for reviewing the appliceation.  The

scale 1s also bhased upon the re of the site, its projected waste

valume, nature ot Lhe waste, hydrogeologicoal characteristics, and the
type of facility. The application must include a determination of
existing hydrogeclogical characteristics, and a monitoring program

consistent with rules promulgated by the director for groundwater

gquality standards, an environmental azee

sment, an engineering plan,
and the procedures tor closwe and postoclosuwre monitoring. The

environmental a ssment shall include, at a minimum, an evaluation ot

the proposed facility’'s impeact on the air, water, and other natural
resources of the state; and alse shall contain an environmental
tailure mode assessment. “CYUnder Aot 54, the D.RLR. has a

maximum of 120 days to review the application. (dlthough there is no
minimum time that the Department must review an application.) I+ at

the end 73 days the application has not been rejected, the D.N.R. must

notity the permanent members of the Site Review Board and the public,

{24 Mich. D.NJR.pub. ,Act &4 pg. 10




that 1t has not rejected the application. (The chalirman of the Site
Feview Board informs the County and Municipality involved that they
must appoint 4 members to the S.R.EB.) Once this process has been
completed, and when the Dept. of Netwal Resowces finds that all

requiremants have been met, the application then goes through the Site

Review Board Frocess.
Ihe_ Site

The Site Review Board is a legal device that is an innovation in
Michigan.
As has been indicated, 1t is designed to balance the interests of the
State at large, and the local citizens and government where the
proposed facility is to be located. The board consists of 9 members.
Five of these positions are considered "permanent” in that they must
be f1lled by persons appoilnted by the governor that will always have
the same expertise. MHowever, the same individuals appointed as
permanent members of a specific board must remain members of that
board. (One must be a geologist and one a chemical engineer. These
two positions are filled from a round robin of gualified individuals

drawn from the State’'s Univercsity system. The other 2 permanent

positions are fi1lled by individuals from the departments of Matwral

Fesources, Fublic Health, and State Folice, respectively. Each member

-

must serve a term on the Review Board for three yvears. e chairman
of the board is always the individual from the Dept. of Matural
Fesowces. The other 4 members of the board are made wup of 2 citizens
from the municipality where the proposed facility i= to be located,
and 2 citizens from that respective county where the facility is to be

located. The temporary members serve on the board until it accepts a

proposed fecility or wuntil the construction permit is rejected. Five



memnbers 1n attendance at a legal meeting of the board constitute a
gquorwm, and the concurrence of 3 members of the board constitutes a
legal action of the board.

Crnce the board has been formed it must arrange for a public

hearing to receive public comment about the proposed facility:; notice

i

for this meeting must be published no less than 20 days betore 1t 1:
scheduled.  The board must at a minimum, consider the following
matters:

1. The ri=sk and i1mpact of accident during the transportation of

s}
i

hazardous waste.
Ee The risk and the impact of any contamination ot surtface or
groundwatei .
. The risk of ftires and explosions.
4. The general impact on the municiplity as concerns the public
health, safety and welfares; and whether the proposed facility is
consistent with local ardinances, permits, or requirements.
. The probable adverse environmental impact=s:; how the facility will
eftect the ecology: scenic, cultuwral, historic, or recreational
amenities, air and water gquality,and wildlife.
& The concerns and ebjections of the public.
7. Finally if any aspect ot the physical or scocial envirionment is
adversely impacted, the board must evaluate measures devised by the
applicant to mitigate these impacts, or mandate them if they are
lacking.

While this list seems agreeably succinct it must be emphasized
that the board can and will look at any aspect of the project on this
list or in any area that it feels should be examined that pertains to

the project. (i as one DNR spokesperson has put it the FMeview Bosrd



"ooocan do anything they want." =% Despite the emphasis on
these PBoard revie YOWEr S e 1de -hi ape = see wha
th Eoard review po s, the idea of this paper is to see what
planmners can contribute to effective wazte management in Michigan.

One of the primary questions that was asked was 1+ planners had any

official role in the process at all. As the next section illustrates

they doi and they don’t.

EXERFTS FROM GET &4 FPERTAIMING LIRECTLY TO FLANMPMING
Aot &4 is more than just the Review Board, and a Jurisdictional
mandate for the State of Michigan. The primary thrust of the

doucument i1s to allow the developer of a project and the local

community; under the aegis of the State, to decide the be way to

locate a hazardous waste facility. While envirommental concerns must

he addressed, the final location decisions are primarily economlic as

was the intention of RCORA and Aot &4. The planning profession 1%

consldere in fAct &4 however and the following Articles from the Aot
are the ones that epell out the role of planners in the siting

fIr e

ARTICLE &€ Section 1%, Subsection 1(a) "Upon reciplt of a

construction permit application...the director{of the INR)...shall:

Immediately notify...a regional planning agency established by

executive directive of the governor; and other appropriate agencies.'

- -y

ARTICLE 29%.5 Section 20, Subsection 7{d) "The impact on the

28)  Fersonal communication with Mindy Foch, Resource

g

Specialist, Mich.Dept of Nat. Resouwrces on Jan. 28, 1985

~Q
()
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municipality (will be

proposed treatment, staor

terms of the health, saf

and existing development

ordinances, permits, or

relationship to the prop

facility." Section 20,

concerns and objections

facilitate efforts to pr-

mitigated by esztablishing additional

applicable to the treatment,

operation at that site.

practicable integrate by

il

ordinances, permits, or

ARTICLE 299,521, Section

cther requirement shall

storage, or disposal fac

ARTICLE 299,352, Section

prohibit the transportat

municipality or

licensed treatment, stor

From the cutset then, pl

by updating or creating

=
ot

h

points out the legality

consi dered

county or

rardous waste facility in

by the Site Review Board) where the

age, or disposal facility 1s to be located in

ety, cost, and consistency with local planning

The board also shall consider local

other requirements and their potential

csed treatment, storage, or disposal

Subsection (8) "The board shall consider the

submitted by the public. The board shall

ovide that the concerns and objections are
ztipulations specifically
storage, or disposal facility and

The board also shall to the fullest extent

atipulation the provisions of the local

requirements.

Z210"A local ordinance, permit requirement, or

not prohibit the construction of a treatment,

il

ility.

e
et

"(omunicipality or county shall not

ion of harardouws waste through the

prevent the ingress and egress into a

age, or disposal facility."
anners can have an impact on a proposed site

a local ordinance(s) that might apply to a

the pre—-application phase. As Tomboul ian

of an ardinance, or in the case of hazardous



waste facilities the applicability of such an ordinance, is not
lessened sinply because that ordinance is of recent vintage:; as long
as the ordinance does not uswrp State authority, and can be shown to
he reasonable. (=2 It would appear then, that while the plans

or ardinances that a community enacts to deal with a potential or
imminent harardouws waste faciliy are not binding on the decision made
by a Site Review Board, the board must considers these plans and
ordinances. It seems then that if communities throughout Michigan
were prepared for the possibility of a harardous waste facility being
located near them, they would have a much betlter chance of controlling
the severity of the impact that such a facility could have upon them;
it is likely however that not every community in the State would need
to do this. The primary reason would be that remote places, those
that are very far from sowces of harardous wastes, would not viable
places for facility development because of the transportation costs
involved in shipping large quantities of waste there. Onother very
important reason would be, in the case of hazardous waste landfills
the presence of suwitable clay soils mandated by Federal and State law
to be compacted as liners for the landfill cells. ( Although this soil
could be introduced to a site that lacked i1t, it would still be a
major expense to excavate 1t from one site and move it to the
prefterred site. It would be much more efficient to find & site where
waste could be deposited in situ because of the presence of the
prerequisite clay.) A pattern for analysis begins to emerge just from
these two needs. Flanners could pinpoint the best sites to place

hazrardous waste landfills based on shipping distances from point of

-

(2&)  Tomboulian & Tomboulian pg. 32



origin and based on the presence of suitable, compactable clay soil.
Uf course these are only two of many variables that could be analyzed
to determine site suitability. That no program exists statewide to do
this is based on the premise that proposers of hazardous waste
tacilities would do these analyses, and more, to assure acceptance of

their developmernt by the Site Review Board overseeling thelr proposal.

It will be =z=een later in this paper that this i1s not necessarily =o.

It will al

e put forth that it may not be in the best interests of
industry or the citizernry to rely simply on the research of the
facility developer in choosing sites for hazrardous waste treatment or
dispaosal. Eefore discussing the merits and problems with the law
and 1n some aspects the accepted methods of hazardous waste disposal,
a review of some signiticant cowrt cases dealing with the power of Act
&4 over local ordinances, and a brief review of the Site Review Boards
that have convened and their decisions, are 1in order.

The « a1t the first and the current instances

s presented repr

of judicial review of the effect of Gct &4 on local planning and
zToning. A pronounced difficulty to this day in the management of
hazardous waste in Michigan, 1s the tendency for local governments to
aszume that they can contrcl the operation of a harardous waste
tacility within their jJurisdictional boundaries. <72 Formerly the
very act of placing or operating a facility within a political
Jjurisdiction was considered the purview of that local government. The
firet case presented here is the precedent setting one that nullified

that notion in Michigan.

(279 Serw Appendix A, page 3.
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casze was diemissed in Oct. 1780 by the district couwt judge who ruled
that Act &41 presmpted the local township zoning ordinance, building
code provisions, and waste management ordinance.  On appeal to the
Michigan Cowt of Appeals the district cowt was upheld.

This cowt stated that during all of the review periods under all
of the variouws Acts that this facility was regulated under, 1t had
recelived parmits each time from the State. The court also found that
desplite the earlier applications, that when Act &4 ﬁecame effective on
January 1, 1980, the facility came within the exclusive purview of Act
6H4 and that the authority of Act &41 over the proposed facility became
inoperative. Therefore it was unnecessary to determine the
pre-emption issue, the court said, in relation to fAct &41.

The Cowt relied heavily on criteria for pre-emption set forth by
the "Llewallyn Court”

0. 4Dl Mich. 2143 297 Mild

202 _(1977) ._cert. den_ 4 which sets torth

guidelines to determine i+ a "...statutory scheme iz occupying the
field of regulation.". According to the Court of dAppeals opinion,
"The four guidelines outlined above (Llewellyn) lead us to conclude
that Act 64 occupies the field of hazardous waste management, which
plaintiff township seeks to enter, so az to preempt the field." The
Couwrt reached this conclusion because " (1) the exvpressed statutory
language indicates that Act &4 pre-emts local ordinancesy (2) the
comprehensi veness of the statutory scheme shows a pre-emptive intent;
(3) the natwe of the regulated subject matter demands uniform,
statewide treatement."” The Couwrt rejected the township’'s argumant that
the legislative intent alleowed local government regulation short of
excluding tfacilities. The court ruled that Act &4 "eupressly provides

the State’'s anthority to exclusively regulate the placement,

e



construction and operations of harerdous waste facilities, to the
exclusion of supplementary local ordinances."” The court did recognize
however that local ordinances under section 20(8) (See Fart 2) must be
considered when reviewing proposed waste ftacilities. In summaticon the
Court said, "Michigan is sxtremely limited in the number of facilities
that handle this waste properly. This i1s due in part becauwse no
communlty wants a hazardous waste facility in their vicinity...The
Legislatwe recognized that hazardous waste dispozal areas evoke
strong emotions in locelities that the decision as to where a landfill
should go shouwld not be given to the locality...The legislatuwe,
instead, gave the power to a centralized decision-maker (the Site
Feview Board, and the DMR) who could act uniformly and provide the
most effective means of regulating hazardous waste."

Although the case had now been tried in Michigan courts, a local
non-profit corporation known as Ada-Cascade Watch sought a reversal of

the Appellate cowt ruling in Federal Couwrt

appellants, Ada-Cazcade Watch, asserted that the construction of the
facility violated the federal Resowce Conservation and Fecovery (cot.
The facility they said, failed to obtain all the necessary state
environmental permits prior to November 19, 1980 as required by Aot
&4, Therefore Cascade Resouwrce Recovery was not an ‘existing
facility’  under Act &4 and therefore could not gualifty for interim
status under RCRA. However, Cascade Resouwrce Recovery maintained that
they had abtained all the necessary permits prior to January 1, 1980.
In particular they maintained that the permit they were issued under
the Solid Waste Management Act (Act 641) was suwfficient for them to

construct the facility. éAfter the district court had ruled that CRR

T4



was indeed entitled to 1nterim status under RCHA, and wasz an existing
facility under Act &3 and that fAct &4 had occupied the field anyway,
fAfda-Cascade filed suit in Federal Cowt.

The Federal Circulit Cowt remanded the caze to the district court
with instructions to dismiss the casze on the grounds of abstentioaon.
This 1s & little used ruling which in eftect 13 a refusal by the
Fedaeral couwrt to make a judgement because it does not wish to
interfere with a State’' s decisions when embryonic regulations are just
beginning to be used. In this case the Cowt did not wish to
interfere with a State program that was somewhat confused, but
obviously was attempting to sort out the best couwrse to take in the
suddenly emerged field of hazardous waste management. Despite the
fact that there may have been some clouding of the issues because of
the many overlapping laws, and the time span involwved, Act &4 emerged
as the deciding rule to apply in this case.

Although the supremacy of fAct &4 seems to have been established
in the creation of new hazardous waste facilities, (Which 1w most
pertainent to this paper since it deals in its final analysis with the

.

planner s role in the creation of new tacilities.) the issue of the

supremacy of the Act when dealing with interim status facilities was

not over with the Cascade case. The next few cases dealing with

proposed facility, i1llustrate even more fully the confusion that
resul ted when Act &4 was created, and how passing special legislation
to help one facility run the gauntlet of new Federal and State
legislation, worked to the detriment of another. It also illustrates
the fact that despite the endorsement of a facility by the Dk,
despite the fact that the operator is well respected internationally,

the material produced inert, the Site Review Board still has the power



of denial over the operation of a facilitvy.

st _ &4 _Site Approval _Board

People_of _the County of Oakland_vs. A

{(Stablex Site Approval Beoard) No. 83 257831 CE (1983) and Michigan

Supreme Court bMo.s &838&6 and 683287, Twp._ of

Here is a chronological review of some of the pertinent
decisions and actions lsgading up to these cases as experpted from the
Michigan Waste Feport. <=
June 1978 -~ Stablex acquired the option to purchase a 186 acre site
with the intent of developing a hazardous waste treatment facility
capable of processesing 500,000 tons of inorganic industrial waste
over a 15-23 vear period.

July 1979 - Hov. Milliken signed fAct &4, the Harardous Waste
Management fAct, which prohibited a local ordinance from disallowlng

the construction or operation of a disposal facility.

- Act &4 became effective although Administrative rule

implement 1t were not in effect. Sec. 16 of the Act states that a
disposal ftacility in existence on Jan 1. 1580 shall not be subject to

a review of the Site Approval Board.

May_178¢C

- RCRA regulations went into effect that

(28) Waste Systems Institute Micghi

E2E0 Townsend M.E., Grand Rapids, Mi
pg. 81,32, and 83,




the materials propozed for processing by Stablex as hazardous.

~ Oakland Co. Circuit Couwrt ruled that Stablex i1is in

compliance with a Dec. 1978 consent agreement with Groveland Twp.
Groveland _Twp. vs. Jennings ) for the reclamaton of a Gravel Fit on

aftea" Material. (This

their property with Stablex’ s FPatented
material consists of the non—-organic wastes Stablex would have
accepted, such as metal sludges, combined with lime for neutralization
and a binding material to produce large blocks of inert, concrete—like
naterial.? The conszent agreement saild the {former gravel mining
operation was subject to such reaszonable regulations as the township
might impose by valid ordinances and that the fill had ta be
non-—organic in natwe. Stablex was tound to be in compliance with the
agresmant and the township was enjoined from intertering with

Stabler s operation.

= The DMR delayed lssuence of construction permits {for

the project due to the lack of rules under Act 64 and Act &41.

- The Cea cided (see first case) which ruled

was e

that fAct &4 pre-empted the field of harardous waste regulation.

Mov. 19280 - Stablex sued the DHNR to obtain the necessary permits to
start construction and to begin operation. The corporation was
granted these permits by the Court. On MNov.19 Stablex was granted

interim status under RCRA.

= Fublic Act 201, an amendment to Act &4 went into




eftect. It stated that " A disposal facility in existence on Nov.e 19,
1980, for which approval of construction has been received from the
far Folloution Control Commission shall not be subject to a review of

the Site Approval Board or reqguire a construction permit wider thits

subsection does not abridge or alter the etfect of & local
ordinance, permit regquiremsnt, or other reguirement on the
1

construction of & disposal facility...”. This amendment was passed

for the Denefit of the Updohn Co. which was building an on site

plesse dt

~or o at 1ts plant in Kalamazoo. Untortunatel y for St

under this amendment.

Mov. 285, 1

- Trested Steblex material was granted temporary

exclusion from RECRA regulation as a hazardous material. The propo
landf111l gqualitfied as a solid waste facility and fell under the

Juwrisdiction of Act &41, not Act &4,

- fict &4 administrative rules went into effect. &1

existing facility was defined as one that had received all necessary

aber 1ssued permits before Jan. 1, 19830, (Stablex had re

Aot &A1 permit and its air pollution permit in Oct. of 178000

= The Michigan Court of fppeals reversed the Aoril 1980

Circutt Cowrt ruling, and dissclved the inJunction against Groveland

Twpae The Cowt ruled that although Stablex s reclamation plan may

frave been 1n compliance with the consent agreement and the local

crdinance 1n regard to landfilling the mined ares o the

oroperty,

the agreement forced Stablex to contorm to local zoming ordinances

which prohibited the construction and operation of a waste




matie no retferonce to State or Fed 2l Hazeardous

Taws or specifically, to the ssctions of &octsd or fActéd4l relating to

of local ordinsances, regulations and reguiremnsnts. Blor did

the Court refer to bthe Circult Dourt decision of Got. 1780 (See

PrrEy L oS G

whitoh declared Act &4 supesrior to local statutbes. Pives
court emphastred the fact that the conszent judgment had been

by g

rmegotia

upon by Stables. This

seemed to indicate, at leaszt in this case, the viability of local

Lhat

arput anto the harardous waste facility siting process. T4

the cowrt wanted to allow some measwre of local input and we

abhout to derny 2t oin the crossfire of new laws governing the disposzal

It seems that 1f the fAct &4 process that allows indirect

particioatic

il
=
-

was ot to be dinvolked by the State, then the Judge
lad to reach back to the original consent agreement to azsure that the
intent of the law as he sas ity the allowance for local input and
consideration of local ordinances and concerns, was justified.
Unfortunately the Stablex Corp., which was going to build & seemingly

safte facility and landfill, in an area that appeared to be

appropriate, lost out.
Thisz lemngthy history however merely takes us to the two most recent

to he consildered.

Gakland Co. ve. Steblex Site oppra

After the deteat 1n Gppeals Couwrt Stablex sought inm 1583 ta

propose a tacility on a different parcel of land adjacent to 1ts
landfill site, The DM accepted this as & new facility and after

reviawing the mew application, okayed it and convernsd a Site Opproval

Board to consider the projsct despite objections from Groveland Two.

THey



.  The Hite Approval

ot really & new facility propo

Bosrd convened in late 1982 but before 1t could render a decision

Land Twp. Y. _

Groveland Two. brought suit

) cleiming that that this convention was 1mproper because it was

the one denied 1n |

eantially the seme faciliy arid although on

a different site, should not be subject to the SDite

el that

The suit was dismiessed becauwse the cowrt de

"

receive_thorouah

tor a harardous waste faciliby

Ly Min Aot &4,

d_by_ the legisl
The Site Board continued to meet, but finding that it needed more
time to consider the application, extended 1ts proposed declision date.
Howrs before the decision was to be made, the Oakland Co. prosecutor
filed an injunction to stop the bosrd from deoing so on the grounds

that the Stablex application did not have & site specific

hydrogeological report, that the Bosrd having taken more than 120

to study the applicatieon had lost its jurisdiction to make a finding,

arnd becau the Chairman of the

ard, Dr. Dennis Tierney, having
marticipated in the initial DMR approval for the construction permit,
¥ | )

-, L .

was urnable to fairly and 1tmpartially make & judg
Flthough 1t was obviouws that the originel application did not

contain a praper hydrogeological report (Stablex submitted the report

from its previously proposed site which was on a different parcel of
ground) , ths Attorney General had advised the Board to reguest new
test borings at the proposed site rather than reject the applicstion

at the first meeting of the Board. The Couwt castigrnated the DHNR for

submitting am application to the Site Review Board that was not

comnplete and which was in flagrant disregeard of the Hazardouszs Waste

Management fAct. However, that fact did not in of 1tseld divest the

A0



Site fApproval Board of the power of review. The cowt said that "It

is the function of the Site Spproval Boerd to determins thes

=]

deficiencies, az the Site fApproval Bosed in the present case did at or

bredore 1 first mesting.”

What the Cowt wltimabtely determnined was that despite the obvious

blunder of the DR, and the bad advice the &ttorney Gensral gave tao

w

the Site

oy and the obyiows fact that ot &4 ¢ ricot allow

fon the amendment of an application once 1t is presented to the Board.,

i

wporn the Act and the evidencs that the Board stould reject the

.

proposed facility, the Couwrt couwld not role on a potential harm before

a lharm trict the

clorme., The cowrt had mo autbority to

activities of the Site Review Board. (Subsequently the Board denied

the site afforded o matural

ablex an operating permilt becaw

protectionto the aguifery a sole

o ce aquilfer. Im part the soils
wer e not Loperviods to solusble materials and could not effectively be

modi fied to avcommodate the possibility of spilills and leaks from the

mrocessing facilibya)
free fimal case to be presernted in this section was a Duprems
Court ruling which decided the fate of facilities such as Stablex that

were caught i the interim period bebwesn no regulation and the

adoption of Aot &4. Wi this decisiony did was to establish the
proamacy of Aot &4 as concerns new facilities that apply for permits

from the Dept. of Metwal FResowces. Additionally the decision

cablished the responsibility of Stablex to adhere to local zoning

¢

requirements. The Aot S01 "Updohn amendment" to Act &4 was found to

allow the re

triction of facilita that oho

rnot to participa

the Site Board FHeview Frocess.



me Court _deci

z_Michigan 8l

Br

In December of 1984, the Michigan Supreme Cowt handed down a
decision on an appeal by Stables Corp., of the Cskland Courty Circuat
Court ruling uphcolding the right of Groveland Twp. to enfaorce the

zoaming restrictions concerning Stablex s propecty there. The Supremes

Couwrt held

H

A harardous waste treatment, storage, or disposal facility which

is not subject to a review by the site review board or which doss not

reqgquire a construction permit under the ardous Managemnent

Act 1s subject to local ordinances governing land use and construction
ot such

ilita svern wherse an ordinance wounld preclude constructil on

rticular sithte.

i1}
-
4]
gl
‘Jv

“

i The Hazardouws Waste Mane

emaent Act, as part of 1ts comprehensive

for the construction of hazardous waste

regulatory scheme, provides

Lreatment, storage, and disposal faciliti Orice a construction

permit for o such a facility i3 dsswued, the act precludes a municipality

from applying 1te ordinanc

arn regulations to proflibit the

cruchion ard oper the facility.

“tain faciliti from the act s

e Frmencment of the a

comstruction requirements was not intended to relinguish all control

v e CemeErnt of the faocilities., Faciliti

which gualify for

exemnption from the reguirements of the act are subject to local

regulremert s srtaining to land wuse and construction of such

facilities

Ze Beoause Stablex 1is an esisting facility within the me

g of the
act, and because 1t did not seek a construction permit or site review

board approval and instead availled i1teeld of an exempbtion from such

permit and approval under the act 1t mus comply with &ll local



Grdinances

ard requirensnts attfecting construction of 1ts proposed
tacility. Hecause the proposed tacility does not fi1t wiithin one of

the principal or accessory wses permlithted by the township zoning

ordinance, construction of the facility on the property in guestion is

barred.

4. The trial cowt concluded that industrisl waste processed by
Stablex by use of 1ts patented method qualifies was an acceptable f111
material for reclamation as set forth in the consent Judgment and the

grdinance. Mo evidernce was offered on appeal that permits the

conclusion that the triel court erred.”

Mow that all facilities in richigan have been brought intao the

Aot &4 proce cir oin the case of Updohn and Stablex, the foct 301

process, and the Site Review Heoard mechanism firmly established in the
law, 1t i1s important to find out how the process has worbked with new

tfacilities. In thise section of the paper, a brief description of the

five hazardons we facilities bthus far examined by the PBoard will be

presented., =92

Thus far six  proposals for hasardous waste management facilitie

under the S ositing process

b fFor Hewvi el

Fave & ]

Midland: _The_ Dow Chenicel Co. landfill. This, the first harardous

waste facility to be subject to the Site Review process, was located
on the company ' s own property and was to be wsed for wastes generated
at the Midland plant. The initial Board formed for the Dow facilitly

was disbanded due to a reling by the Attorney General's office that

there was a conflict of interest on the part of twe of the local BEosrd

[QELY exerpted from Tomboulian & Taomb
arnd Grabowski, Unpublished thesi

b an pog.E,




members, and the Dept. of Matural Resowrces Representitive, who was at
the time the chief officer of the Oftice of Hazardous VWaste

damagement . e boar ~econvened, with new local members an SIRTE

d g t The | d r aened, thor ] 1 memt s and DR

representitive in June, 1%981. The Board ruled to grant the

cornstruction permit in Sept., 1931,

1

This tacility was to be
nesed for the destruction of wastes generated duwing chemloal

production processes at the plant and weas located on site. The LBosard

approved the company’'s application in Mov., 1981.

This was the firset commercial facility to be reviewsd

= e

Aot &4, "Thie facility was proposed by the operator of a solid we
larmdtill in Sumpter Twp., and was to the located adiacent to that
slte. The i1dea of accepting industrial wastes was abhorrant to the

local community who did not want to be a “dumping ground” for tosins.

There was also a long standing animosity between the operator and the

community in this case bhecause of freguent mishandling of garbage,
disregard of the morning and night-time allowable dumping periad, and
the perception by the predominately black community of prejudice
toward them by the landfill’'s operator.®° The facility was

denied by the siting board because the facility would be in violation
of Rule 41% of dct &4 by being in contact with groundwater, the
facility appeared not to have adeguate capacity to store runcoff during
area flood conditions, the Board did not feel it had time to

adequately evaluate the propozal, the applicant had a poor performence

(Z0)  Grabowski, Barbara Unpublished Master ' s thesis, Dept of Resowce
Dvlipment, Mich., St. Univ. E. Lansing 1983, pyg.49

LAl



record at the adiscent sanitary landfill, adequate studies of the

riatloves

s were not done, and 1t was determined by the Board

that Sumpter Twp. was too densely populated te eaccommodate a hazardous

landfill. The operating permit was de

This was a commercil

facility desigred to accept liguid organic westes, The facility was

denied dus to poor design, the fact that the facility

populated area, and because of threats to surtface and groundwater +rom
improperly controlled emissions. The proponents of this facility were

called "amatew iszsh" by one former Rosrd member. 222 The

Site Review Board Votsd 8 to L oeagainst ih and the permit was denis

Decsmber of 1982,

5 denied in April {(Ses previous.)

Al though this

application was submitted in it has never yet been acted upon by

the University by reguesting review by the DR

i

The pattern that seems to have resulted from the fAct &4 proce

thus fear dis the denial by Siting Bosrds of facilities

:

that would be "importing’ hazardous w

commerclal o w

allowance of in~hous facilitis

whiich @re on the property of the

W and presumably repressnt & very narcow range af

mat e to e proce

51D Chvad v me
By the
_RE.D.

Dept., on
erhitled
Spring term




but mot eramined in detall here is the immediate hostility toward
hazardous waste facilities by local populations who perceive
therselves as sacrifices to socliety”s need to get rid of these wastes.
Congsequently, local members of Site Review Boards can automatically be

assumed to be hostile. Drr. Domnald Anderson a member of the Sumpter

Twp.landfi1ll Site FReview BHoard has said, "The Site Review Board is now

in fact a 9 member board that must vote wunanimously...”, 1if a facility
iz to be allowed to operate. &% However, thiz must not be

-

azsumed by the record ot denial , thus far exhibited. The Siting

Hoard process has not allowed poorly pla to operate.

Admittedly facilities have been denied that reek of incompetence,
such as the ERES incinerator. But how are companies which are
reputable, and cogrizant of their resonsibilities to the community
they are proposing to locate in, to broach this wall of local
hostility?  Should we continue the time and rescouwrce consuming
practice of scrutinizing & site proposal only to twn down the
applicant? This paper approaches these, and other problems of
that are sultable tor

arzardous waste management, as varlables

examination using the methodology of the planning proce
FaRT 4 THE PLARNMER S ROLE TN THE STTIMNG OF RMEW HAZARDOUS WASTE

FACTLITIES

This section of the peper is concerned with the role that

planners are allowed to play in the fct &4 Siting proc what role

they could play in that process, and unswrprisingly, what role they

(32 Drw Domald dAnderson, ibid.

zf]. :’



should play in the siting of hazardous waste facilities in general.

Flannmning, especially land planming, 1s a discipline whioh

seekes at best optimal solutions and minimally (hopefully), acceptable

OrEs. In the physical sense this means deciding what land uses are
compatiblie with each other or what new land uses can be introduced
into & conmunity without disrupting its fabric. In the social sense
e planner must deal with the emotions of people who, 1n the United
Htates at least, distrust centralized planning, resent governmeant
controls on theilr individual freedom, and who often reject rational
approachs to problem solving even 1f they agree a problem exists, or
who reject planning to the detriment of the community because of their
own greed. What this means is that the planner must not only be a
‘dreamer ‘who tries to help create a sane, clean, happy society and a
techrician who thinks up "plans’, but must also be an arbiter among
the various factions that make up a community. Flans must be accepted
by a majority of those who will live with them or they will not worlk.
The challange to the planner is to create plans, perhaps an impossible
task, that everyvone will accept. Untortunately for the poor planner
this task must be done without violating his or her own ethics,
without viclating the rational ethic of planning, the law,

environmental ethics, etc., etc., etc., ... "¢

ct_&4
fs was alluded to earlier in this paper, under the cwrent regime
of Act 64, it is in the best interests of local governments and the

citizens of those governments to prepare for hazardous waste facility

proposals before they exist. "Communities located near centers of

industrial activity should anticipate facility siting proposals. They




will benetit from planning ahead, preparing to take a leadership role

to any tuture harardous waste siting proposal b oss

.

This was written for the governments of such communities and citizens
groups who may wiseh to organize to elther f+ight such facility

proposals, or to have their concerns and desires considered by the

view Boasrd i+ a proje ia submltted. (see Part 2.9

Im the realm of Flanning this would involve the lLand Use Plans of the

conmunlty and the ordinances designed to enforce them.

]
i

-1

'L

n

A

iif

|

Land uwess plarms can be updeated to reflect community concerns
betore hazardous waste facilities are proposed. & plan, although it
could not barn the construction of & hazardous waste facility, could

contain policy statements and recommendations or constraints that

Srs o abowt them.s Flans should seek

reflect community conc

hazardous waste facilities out of environmentally, sccially, or

economically sensitive aress.  Flans shoald also contain somes

indication which areas would be les affected oy the developmernt and

coeratian of a facility. It carmot be overemphasized

commanity seeks to exclude facilities totally, it will lose the

et
-

ability to exclude any site by denying all sites. criteria for

making particular areas or sites unaccephtable for harardouws waste

facilities were well thought out, and if they do not violate the

intentions of Act &4, it is

that they wouwld be considered
Lrportant when The Site FReview Bosard i1s reviewing operating permit

applications. fAlea, 1+ & community has concerns stated beforehand, it

(25 &

petz e and Coreon

1982, pg.3d




could be easier for a facility developer to locate a site within a
commuritty that i1s the least objectional and the most advantageous for
the developer and the community.

In revising plans the tollowing information, at least, should be
included specitically in regard to potential hasardous waste facility

siting proposals.

So1l type and structuwre (including ercdibility, slope, permeability) g
hydrogeological structuwe (including subsurface geology and lithology,

ard

and the natuwre of and movement of groundwaters); ecological zone

environmentally sersitive areas and endangeresd

(including scenic, historical, recreational, and

arvd other land cheracterstios. Farbtiloular atibenbion should Lo foaa b

locating, describing and

wetlands, wellse, and ar

L A O T e S Rl e R T LA A 0 L A SRt o
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Iy dmpacts such a facility might

. T, L o e e A e e P R
arnowhieeld o also discuss the




aones. These would

oo bhe commanil by be

include the effect on property values, tax base, potential economic

and water development needs. Additionally some

Lriowl edge ot the kind of wastes gensrated by manufactwers in the

what kind of disposal or trestment technology would be needed Lo

deal with these wastes, and alternatives to dispozal for those wastes,

eshould be 1nvestigat

There 1s ample precedent to show that commuonity plans that are

2 are legally defensible. Although a Si1ting EHoard is not

i

plans, ignoring them could lead to citizen
sults againet a hasardouws waste facility approved withowut taking them
irnto account.

Although it 1s primarily the job of the DR to review the
integrity of facility design, 1t would be in the best interests of the
community to have zome understanding of this as well, when detining an
information Dase for the plan. Generally, local review should take
e : -

into eccount rules 404 and 425 of Aot &4 which require all disposal

facilities to be located, designed, constructed, and operated in a
mariner to prevents

1. Viclation of air and water guality laws.

2. Contamination of a sole sowce agulfer.

Je Erposure of humans or the envicronent to haemful guantities of
hazardous waste.

4. Follution, impairment, or destruction of the natural rescroes.
. VMiolation of RORA.

Ho Uncomtrolled fugitive emissions of hazardous waste,

7. Untreated runoff leaving the active poartion of a disposal facility

{(from the Zd-how 100-year T This is what prevernted, in part,



the Sumpter Twp. facility ftrom receiving & psrmit.)

b

o Runotd reaching the active portion of a disposal facility from
arywhere else (from the 24-houw 109 year storm).

Y. Location of disposal facilities in:

a. fAn active fawit zone

e A Floodway or floodplain

c. A ceastal high-risk erosion area

e A wetland

. A osole sowrce aguifer or 1ts recharge area

f. Within &0 meters of adiacent property limes (Can be greater if
designated by DRMR.D

Also, Rules 4048 to 411, which establish adimistrative reguirements for
site security, =pill ana accident prevention plans, contingency plans
and emergency procedures and monitoring plens. Rules 415-429 establish
epecific facility design standards for each type of disposal facility.
The plan should contain as much pertinent information as possible
about the community’'s ability to absorb the impact of a facility. HNot
only will background data and minimum State and Federal standards be
criteria in making a plan, but so should less tangible data such as
astatemsnts about a community’'s desired cowse of future developmment,
rate of growth, desired level of government services, and other
"guality of lifte" guoals. fAs long as these statements are r@éliatic
and not written solely to "ban’ & hazardous waste facility, then they
would probably be taken into account when a Siting Boerd decides on
the stipulations that a facility must adhere to, to gain an operating
permit.

While planse are statements about how a community wants to shape

itself based upon its desires, beliefts and the limitations 1t must

ol



work within, ordinances are meant to enforce these stated goale and

srating standards desired by & conmuanity may b

iz Jectil ve

more stringent than those of the State in regard to hazardous waste

facilitie

s, A community must be able to justify more stringent

andards 1f a Siting Bosrrd 1 not to consider them arbitrary.

Since the Site Heview Board must consider local ordinances, permiitse

and requirements, 1t 1s 1in the interests of local governments to

be facilities.

upgrade any that may have an effect on Hazardous ws

appendix &) These would include the following:

which apply to all industrial

tacilities in the community, including:

a. Reguirements for site plan review

1. FPerformance standards for limiting noilse, odor, dast, vibratian,

ard the l1ike

Co Reguirements for tecility ingres and off-stre

parking

o, Design standerds for landscaping, extericor lighting, and business

S1gns.

w. Fire conteol

. Traftfic control

in

for e

iy Tikely btyvpe of harardous

waste treatment, storage or disposal facility, includings:

sones (This would include for

a. Reguirements for setbecks and bufd

example, provisions for large lobt zoning around facilitiss near




residential

en population density)

cif

ot

. Regulation M s operatlon

-

for controlled access and warning

reguirements tor the type of

S mshruction _Code_reguicen such s bull
slectrical .

4. Ordinanc such as

grecdi

astorm water

wetlands

and sewer , protection, maria

thralinage <592 Fis with S, Qrdina

reasonalkle and do not try to exclude hazardous w

abviously or implicitly, have excellent chances

R

Si1te
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into facility’'s operating permit by
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interests and the facilty propornent, his or her knowledge of the
commuanity could be of benefit to both sides in reaching agresements on
the structure and cperation of the facilty. I+ the planner can help to
forgs sensible and relevant agreements, they would probably have a
sizable etfect on the ftinal decisions of the Siting Review Hoard.

The planner can also help the community in formulating &

congensus of 1ts goals befoare the negotiations begin and can help in

king & concensus on the objectves necessary in realizing the goals

of the citizenry. This of cowse would have benefits to the planner in

the creastion of a section of the community plan dealing with hazardous
waste. By direct invelvement an accurate apparaisal of the
community ‘s concerns could be put on paper. Hopefully the planner
could act as a level headed advisor to citizens so that unrealistic
and unworkable goals and objectives would not be presented to the
Siting EHoard which were doomed to failuwre, and which could effectively
eliminate community participation in the siting process.

Conversaely a truly neutral planner could supply a prospective
facility develaoper with information about the community to help in
facility design. The planner could also give the develouper a good idea
of a commuanity’'s feelings about aspects of the proposed facility and
make suggestions about changing those aspects untavorable to them.
This would lessen confrontations during direct negotiations beltween

the developer and the community.

foct &4 leaves little doubt, after the Supreme Couwrt decision in
the Stablex case, about the power of local government and therefore

plamners, to create plans and ordinances to regulate hazardons waste

i



tacility placement. ATy

15 allowed to play in

planners can function as

communitty. (This

contiroversial

Wivat then showld
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e look first at whatl
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1t oshould be changed,
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without =

srlous caonsideration of whether a generally more suitable
area exiuts. " B hMo matber how sincere or dedicated a

community i1s they feesl, without uniform, rigorous location standards,

arnd pre-selection of the lsast disadvantageous sites, hhe way in which
hazardous waste facilities are selected will tend to be inconsistent.
fdditionally, they {feel that withouwt standards that are open to
scrutiny time and time again, there is a lack of fairness in the

siting process that will not add to public trust in the ability of

government to handle the prablem.

They specitically suggest wsing the tool of constraint mapping.
This 1 similar to the now classic work of Tan McHarg, wherein a
community ' s features and physical gualities that would precluds

hazardous waste facility development are mapped on a series or

overlays., kihen these are overlapped, ares that have few or no

constraints and are mozt suitable tor hazardous waste facility

development will appear by a process of elimination based upon

predetermined constraints. Such a methodology could be free of
political bias 14 1t were structwed in such a way to be uniform over
an entire state.

It appears that some thought was given to an eqguitable

distribution of zites

il

in the State Hezardous Waste Flarn, based on 5
i a of dct &4 which states that "the plan shall provide for a

LR

sonable geographic distribution of disposal facilities to meet

existing and futwe nesds."  The Committee that drafted the plan

howaver felt that therse would be no greater environmental protection

(28 Greenburg @ Anderson
19684, pg.78

Futgers Uniwv.

ot



1+ the State designated appropriate sif than there

industry chose sites and then was closely

the Site Review Hoard. <% What they may have realized is

that pre-szelection of sites for controversial projecte 1

=3
dangercus.

Im ghort Greenburg and Anderson want sites for facil

selected by using consistent and universally applicable =

betore facilities are proposed. This 18 a rational and e

decisions about

asis they feel, for making critical

siting. However, Alice and Faul Tombouliarn in

that go againet the more centralized process advocated by

arnd Andersorn, in

facility siting. <29 They point out to detractors of

the Michigan system that the failure of the first three

sites 1n the Steate did not occowr jJjust because local citiz

against them, but becauwse the proposers of these faciliti

thoroughly 1nvestigated the conditions that existed at th

frad submitted poor or no engineering plans, and in two

exhibited obviows incompetance based on lack of expertise

werformance at operating similar facilities in the past.
12

{29} Hazardowus Waste Management Flamning Committ
rgement Flan_for Mic » Dept. of
Environmental Services Lansing Mi.

(40) Tomboulian, and Alice, erspective
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te Systems Instit
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team of authors suggests 1s that it is 1mpeossible to make any kind of
a proposal without the understanding that no matter how raticonal it
iay well designed, or uweseful to local industries that the host
community may rely on economically, the applicant must demonstrate
that the facility is "legal and livable, even if it is not lovaeble."
Siting is as much & political process as & technical one and an
applicant canmnnot expect smooth going at any stage. It is not the

lack of specified criteria per se that prevents facilities from being

sited but to date, but the reluctance of hazardous wazte managemnent

firmse to accept their reszponsibilty in bargaining with the host

community, to be honest about the true need tor the

wcility, to

willing to look at alterrnative sites when queried by the SZiting Bosrd,

and to try to generate positive comnmanity re with extensive

pre-anpplication planming. And whid le there appears to be an 1mplicit

assumption on Andersc

milsrg Ts part that the public i

Hil

incapable of demanding thalt extensive criteria be addre ed by

facility propornemt the Tombowllan’ would point to the

sophletication of even the embryvonic Site Review Board in denying

5, Could ratiomnal planning have made a

Yes, but why should we assume that only
the local government should bear the brunt of deciding where the
facilities should go by planning for them. It 1s as ouech the

sposibility of the proponant of such facilities to re

. et the

integrity of the community as 1t is for the commanity to prepare for

the impousiticon of & facility that could

liability for

them. Fatiornal planmnming is nolt exclusive to loceal government

(obviously) and 1§ harardows waste management firms are willing to

truly engage in it, there appears to be no reason that the Site Review




Praaed proc art to recommend sapplications submitted to
it Thers is no reason bo think that rational planning cannot worlk o

a case by case basis 1n Michigarn.

e long as we

a nation have a polioy of stressing landirlling

as bthe mrimary means to ‘dispose’ of nogious materiale, 1t will not

whetre we site them. They are well engines-sd {and nobt so well
ernginesred) futwe problems that will have to be dealt with by some

Frags] no doubt) everntual ly. Until that time

Mowever 1t

me to place facilities under the scrutiny of

[

e an e

chirg Hoard pro here in Michigan so there

- 4o . . [ . . -
of public input into there loccaton and cperation. Flanners can

contribute to the process by devising good plans of thelr communitiles

w they can be prepared for potential facilities.



This i the mest recent example of only two local ordinances that

Rave been submitted to the DWHJR. for review since the passage of ALY

The ordinence attempts to produce local guidelin to contral any
hazardous waste facilities that might be constructed within the

ol by .

Tte primary lies in the Sec. S B . Here the township
zeans to assume 1t has powers it no longer has available to 1t under
AET &éd. Mindy FEoch, who reviewed the document, pointed owt to the

townehip that it was questionable as to whether a local permit

viglation would he

e any 1. Mija e

t on the state permit and license

(I thank Mindy here for her assistarnce in providing me with this

comdimance. She also supplied me with many other valuable materials.)



TOWNSHIP OF COLUMBUS
ST. CLAIR COUNTY, MICHIGAN

ORDINANCE NO. S ©

AN ORDINANCE TO REGULATE THE DISPOSAL, TREATHENT AND/OR STORAGE OF HAZARDOUS
HQSTESQ 751(_'7 -jf') /‘/__ RS 2, ',.'. R . L . .A»/( /

-
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THE TOWNSHIP OF COLUMBUS ORDAINS:
Section { - SHORT TITLE

This Ordinance shall be known and may be cited and referred to as the "COLUMBUS
TOWNSHIP HAZARDOUS WASTES ORDINANCE"®.

Section 2 - PURPOSE \

The purpose of this Ordinance is to provide for the use of lands for the safe
disposal, treatment, and/or storage of hazardous wastes within the Township of
Columbus. In recognition of the fact that the promotion of the public health,
safety and general welfare of the residents of Columbus Township and the
preservation of the Township resources and the prevention of nuisances and
hazards require reasonable control of these operations, it is deemed necessary
that said operations be requlated and that standards be established wherein
procedures permitting said operations are established, operating requirements
are set forth, the administration of such standards are prov;ded for, and
penalties are provided.

Section 3 - DEFINITIONS

A. BOARD: wmeans the Columbus Township Board.

‘;!g;.BOARD OF APPEALS: means the Columbus Township Zoning Board of Appeals.

C. CELL: means an area of hazardous wastes, segregated by “"compatible waste
types®, and completely enveloped by cover material. -

D COMPATIBLE WASTE TYPES: means wastes which, when in contact with each
other, do not pose a threat to human health or the environment greater than
existed when they were separate.

E. DISPOSAL FACILITY: wmeans a site _por location at which hazardous uaste is
intentionally placed into or on any land or uator and at which hazardous
waste will remain after closuro.

F. .DISPOSAL: nmeans the dzscharqe, posit, injection, dumping, spilling,
leaking, or placing of a hazardous waste into or on land or water in a
nanner that the hazardous wasta or a constituent of the hazardous wast2 -2z

antar dh g 2 '.paqqeq" a= Ca amlidédad :qt: dhm aia an J --hqﬂuqf‘ oa‘q &LQ
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ground or surface water.
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will be inundated by a 100-year flood.

-1=




ne

I.

Je

K.

L.

M.

N.
0.

P.

S.

. \ -
Ec“3w1“+k¢ Pt O Sl e

fr - 4<;£IP‘C/ ’ . :
ijd;,- T O ; -

/:)---— :,f: P4 ine ﬂ;-‘, \/
GRQuﬁD_G&TER: means any water found under the surface of the earth.

HAZARDOUS WASTE: means wastes or a combination of wuwaste and other
discarded wmaterial including solid, 1liquid, semi-solid, or contained
gaseous material which because of its quantity, quality, concentration, or
physical, chemical, or infectious characteristics wmay cause or
significantly contribute to an increase in mortality or increase in serious
irreversible illness, or pose a substantial present or potential hazard to
husan health or the environment if improperly treated, stored, transported,
disposed of, or othervise managed. Hazardous uwaste also includes all
saterial defined by rule promulgated pursuant to Act No. é4 of the Public
Acts of 1979, as anended.

LEACHATE: means fluid that has percolated through hazardous waste and
which contains contaminants consisting of dissolved or suspended materials,
chemicals and microbial waste products from the hazardous uwaste.

LANDFILL: wmeans a disposal facility or part of a facility where hazardous
waste is placed in or on land and which is not a land treatment facility, a
surface impoundment, or an injection well.

LIFT: weans a layer of cells which raise the ground elevation to an
apgroxinatcly common level.

PERSON: wmeans any individual, partnership, corporation, association,

-institution, cooperative enterprise, municipality, the State commission,

political subdivision of the State, federal agency, any interstate body, or
other duly established legal-entity.

SITE: wmeans a parcel or unit of land.

\-\"F

"
r - '

STORAGE: wmeans the containment of hazardous uwaste, either on a temporary'iJ///

basis or for a period of years, in a manner so as not to constitute
disposal of the hazardous waste. .

SURFACE WATERS: means water occurring generally on the surface of the
earth. '

TREATMENT: means any - method, technique, or process, including
neutralization, designed to change the physical, chemical, or biological
character or composition of any hazardous uwaste, or so as to render the

vaste nonhazardous or less hazardous, safer ta transport, store, or dispose
of, amenable to recovery, amenable to storage, or reduced in volume.

WATERCOURSE: wmeans any natural or artificial channel or depression in the
surface of the earth that provides a course for water flowing either
continuously or intermittently.

WETLAND: nmeans land which is characterized by the presense of uater at a
frequently and duration sufficient to support, and that under nor=al
circumstances does support, wetland vegetation or aquatic life and which is
conmonly referred to as a "bog®, “"swamp® or °marsh®.




Section 4 - RULES AND REGULATIONS ADOPTED

It is hereby adopted by reference to the rules and regulations of the various
agencies of the State of Michigan promulgated pursuant to statutes applicable
to environmental concerns. The rules and reqgulations specifically adopted are
as follous:

A. Promulgated pursuant to Act No. 64 of the Public Acts of 1979 and
published in the Quarterly Supplement No. 6 of August 15, 1981 to the
Michigan fAdministrative Code of 1979, being rules 299.6101 through 299.730S

inclusive.

B. Promulgated pursuant to Act No. 641 of the Public Acts of 1978
published in the Supplement to the Michigan Administrative Code of 1979
being rules 299.401 et seq.

C. Pronulgated pursuant to Act No. 245 of the Public Acts of 1929 and
published in the Michigan Administrative Code of 1979, being rules 323.1001
through 323.2160 inclusive of the Water Resources Commission.

D. Promulgated pursuant to Act No. 348 of the Public Acts of 1945 and
published in the Michigan Administrative Code of 1979, being rules 336.11
through 336.147 inclusive of the Air Pollution Control Commission.

t;?Q”£“£€% Promulgated pursuant to Act No. 127 of the Public Acts of 1970.

———

"F. The General Rules of the Hichiqan Water Resources Commission, Part 22

‘Grounduater Quality, which became effective August 29, 1980.

Section S - PERMITS, PROCEDURE, GRANTING AND REVOCATION OF PERMITS

Ae

ADMINISTRATION: The Township Board shall grant permits and do all other
acts authorized herein. )

ENFORCEMENT:

(1) Agency. This Ordinance shall be enforced by the Township Board and/or
any agent appointed by the Township Board.

(2) Inspections. By accepting a Permit issued under this Ordinance, the
Ouner and/or operator of  any operation shall be presumed tdb have
consented to regular and routine inspections of the property. Said
consent shall be authority to go on to any property under Permit for
purpaoses of any inspection.. . Upon prima facie violation of this
Ordinance, the Township Board may revoke said Permit pursuant to its
police powers and consistent with the Administrative Procedures Act,
and either party may request and be granted thereafter a Public
Hearing on said Permit revocation.

4
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(1) Requirement Established. From and after tga’aef ective date of this
Ordinance, no person shall operate a hazardous waste facility in
Columbus Touwnship except in accordance with a Permit issued by the

Townsh Boarq, pursuant to tﬁr)author;ty of hifggcdinansn.

(2)

2 I

Issuance Procoduro.'

1)

2)

3

4)

S)

6)

7)

8).

9

Full names and addresses of all parties of interest in said
premises setting forth their legal interest. Proof of said legal
interest shall be provided;

A detailed and full legal description of the premises wherein the
operations are proposed shall be provided;

Topographical survey map at a scale of one (1) inch equals one
hundred (100) feet, showing existing and proposed grades on a two
(2) foot contour interval. Said grades shall be prepared and
sealed by a Civil Engineer or Land Surveyor, registered as such
by the State of Michigan;

A statement and calculations by a Registered Civil Engineer or
Land Surveyor as to the cubic yards of the fill material to be
deposited and & detailed statement and engineering plan as to how
the filling is to be accomplished;

Detailed engineering plan which identifies all types of materials
to be deposited for fill, an indication of specific places on the
property where the fill is to be placed, a detailed statement as
to the wethods of operation, the type of machinery or equipment
to be used, and the estimated period of time that such operations
shall cover; .

Statement of similar operations carried on by the applicant,
including location by municipality;

The type and daily number of vehicles to be used in the proposed
operations;

Identification of access roads, on-site roads, a drainage plan
that identifies grades for proper drainage and any special
draining devices, if necessary, fencing, any structures on site
existing or proposed, existing and proposed utilities, and any
explanation of any on-site testing or other reliable survey data,
including, but not limited to, so0il surveys, water tables and
identification and evaluation of subsurface characteristics;

Presentation of an Impact Statement which includes an evaluation
of ¢the social and ecological environment in and around the site.
The following items must be addressed as well as any other
characteristics unique to the site or area.




c.

PERMIT (Cont’d.)

(2) Issuance Procedure (Cont‘d.)

Application (Cont‘d.)

a)

b)

c)

Impact on the natural environment

1.

2.

3.

4.
S.

é.

7.
8.

9.

Inventory and describe the existing vegetation and
wildlife found on the site. To what extent will they
be permanently impaired or eliminated as a result of
the proposed operations?

Will the proposed operations alter the existing
drainage patterns of the area surrounding the site?
What effect will the operation have on the quantity and
quality of grounduater in the area? What steps will be
taken to protect wells on adjacent property?

How will the proposed operations affect air quality in
the surrounding area?

What noise levels will result from the proposed
operations, and what steps will be taken to limit
noise?

What natural features, such as unique topography,
nature trees, natural streanms, narshlands, swamps and
the like, will be destroyed by the proposed operations?
How will ‘the proposed operations affect soil stability
in the area?

Are  there potential historic or archaeologic
characteristics that may be detroyed?

Identify flood plains and the 100-year flood elevation.

Impact on the social environment

1.
2.
3.
4.

S.

How will the proposed operation affect the physical and

"cultural attractiveness of the surrounding area?

What impact will the proposal have on landmarks and
aesthetic views in the area?

Will the proposed operations create a nuisance for
residents in the area?

What impact will the proposal have on neighborhood
character and privacy in the area?

How will the operation affect property values and the
quality of housing in the adjoining areas?

.®

Economic impact

1.
2.

Will the proposal increase enploynent 1u thc Touwnship
or the County?

How. does the potitzonor s past porforlancn indicate
financial stability and ensure completion of the
proposed nroject?



C. FERNIT (Cont’d.)
(2) 1ssuance Procedure (Cont‘’d.)
Application - 9) (Cont’d.)
¢) Economic impact (Cont‘d.)

3. Will the proposed operations impair the economic growth
of any existing land uses?

4. Will the proposed operations impair the usefulness of
adjoining properties?

d) Public service impact

1. What additional public services, such as police and
fire protection, will be required as a result of the
proposal?

2. What impact uzll the proposal have on local tax
revenues?

3. Will the proposal significantly increase traffic
congestion in the area?

4. What effect will the truck traffic have on road
conditions over the proposed haul route?

S. Will the proposed haul route impact any other
municipalities other than Columbus Township? -

- The above required information is to be provided in sufficient detail
to allow the Towunship to systematically and thoroughly evaluate the
potential impact of the proposed operations on the surrounding area
and the community as a whole.

10) (a) A sworn statement and site plan which specifies in detail
the proposed use of the land after closure. The final
grades presented shall be consistent with the purposes for
the property after completion of operationm.

(b) Application Attachments. Applications for a Permit to
operate a hazardous waste facility shall contain or be
accompanied by the following informationm:

1) Design plans prepared by a Civil Engineer and a
Chemical Engineer-and bearing the siqnaturo and seal as
professional engineers registered in the State of
Michigan. '

2) Background data, including thd following:

a) Present and estinated service area, particularly
areas outside the State of Michigan.

b) Estimated daily quantities ,to be disposed,
handled, treated, or transported, by type.




c.

PERMIT (Cont‘d.)

(2)

Issuance Procedure (Cont’d.)

(b)
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Application Attachments (Cont‘d.)

2)
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Background data,

c)

d)

Anticipated weight and volume of all non-hazardous
wastes to be disposed of.

Inventory control plan showing proposed location of
various types of hazardous wastes, separated for future
re-cycling. ‘

Maps, in the number prescribed by the Township, drawn to the
scale of one hundred' (100) feet equals one inch or larger
and with two (2) foot contour intervals. Maps shall include
as @ mininum the following information:

a)

b)
c)

d)

e)

f)

g)
h)

i)

3

k)

1)

m)

Property boundaries and boundaries of areas to be
filled. Also show boundaries of all contiguous
properties and names of ownerse.

Access road location.

Proposed traffic patterns.

LBcation of fencing.

Location of weighing facilities.

Location of existing and proposed utilities.

Indication of use of adjoining land and buildings.

Borrow and soil storage areas for cover material.
Location of public and private water supplies, wells,
springs, swamps or other bodies of water within
one-half (1/2) of a wnile of the proposed disposal
facility site property lines.

Location of gas. and oil wells.

Location of high-tension power.line rights-of-way.
Location of fuel transmission pipeline rights-of-way.
Location of mining operations within cne-half (1/2

)
a mnile of nronertv lines nfé the oronnced dieree
facility.

of
al



C. FPERAMIT (Cont‘d.)
(2) 1lssuance Procedure (Cont‘d.)
(b) Application Attachments (Cont‘d.)
4) Design Plans

a) A plan of operations shall be prepared which can be easily
interpreted and submitted to the Township. Said plan shall
be specific as to areas to be filled, schedule of filling,
site preparations, source and types of materials to be used

as cover.
b) The plan should include details relative to:

1. Compaction of solid wastes;

2. Application of daily cover material;

3. Elevation and qrade.of final cover;

4. Linear construction;

S. .Loathato collection treatment and recirtulation or
pisposal: : } :

6. Management of ground uater;

7. Management of surfaco water;

8. Eroiion control;

9. Revegetation procedures to be used;

10. Typicél cross-sections of lifts, dimensions and
elevations of the base lifts.

11. Grades required for proper drainage of lifts;
12. Decomposition gas control measures;

13. Location, grades, erosion control measures, and maximum
height of, cover material stockpiles;

14. Site ;ocurity measures proposed, including personnel,
nethods of surveillance, type of perimeter alarm system
propased, and the like;

15. Evacuation Planf

16. Medical Emergency Plan;

17. Fire Emergency Plamn;




c.

0.
E.

Fo

G.

PERMIT (Cont’d.)
(2) Issuance Procedure (Cont’d.)
(b) Application Attachments (Cont’d.)
4) Desxgn Plans
b)
18. Restoration Plan for Landfills;
19. Post Operational Surveillance Plan;
20. Emergency Plan to contain spills or leachate on site.
55 Hydroqeoiogic Investigation and Report - a hydrogeologic report
and monitoring program which 4is in compliance with the current
standards of the State of Michigan and its agencies shall be

provided.

SUPPLEMENTAL INFORMATION. Such other information and wmaterial as the
Township Board shall require.

‘FEES AND/OR COSTS. An applicant for a Permit shall dopdsit such fees

and/or costs as are required by Resolution of the Township Board.

BASIS FOR ISSUANCE. The Township Board shall authorize thé issuance of a
Permit only if it finds that the granting of said Permit will:

(1) Not be injurious' to the public health, safety and welfare of the
Township and its residents;

(2) There has been compliance with all the'roquirtnents and standards of
;his Ordinance, and the other applicable Codes and Ordinances of the
ownship;

(3) The proposed operation will not create an unreasonable hazard,
annoyance or 1ncouvenzonce to the owners or occupants of nearby
property;

(4) d{il not significantly change the character of the neighborhood or
unreasonably reduce the value of nearby property;

(5) And will not create any significant obstacle to the inpleaontatson of
the Master Plan of the Tounship.

DURATION, EXPIRATION AND RENEWAL. After approval of the facility by the

Township Board, the Board shall issue a Perait for a period of up to one
(1) year, expiring on August 31 of each year, and renewable annually for a
year or less by the Township Board without further Public Hearing.

Yorow 9'o\r'
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CONDITIONS

(1) Necessity. The Township may attach such conditions to the granting of
the Fermit under this Section which it may find necessary to insure
that the intent and purpose of this Ordinance is in all respects
cbserved.

(2) Violation. Any violation of a condition(s) included in the Permit
shall be construed as - a violation of this Ordinance and shall give
rise to the penalties provided in this Ordinance and shall be grounds
for revoking the Permit.

REVOCATION

(1) Notice of Violation. The Township Board shall notify the owner and
’ operator of any violation of the Permit and/or this Ordinance.

. (2) Failure to Abate Violation. Upon failure of the owner and/or operator

to abate said violation within twenty-four (24) hours of delivery of
said notice, said operation site may be summarily closed, and the
Permit therefore suspended or revoked, and the Township Board shall
resort to the bond for restoration. ‘

(3) Hearing Request. Any ouner and/or operator aggrieved of any notice
sent pursuant to this sub-section, may request a Hearing before the
Tounship Board, if the request is in writing and delivered to the'.
Township. The request shall set forth.- why the operation site should
not be summarily closed, the Permit suspended or revoked, and resort
had to the bond.

(4) Action Pending Hearing. In any case, if the Tounship Board determines

the operation of the hazardous waste facility would be detrimental to
the health and/or safety of persons and/or property, the Board may
summarily, and without twenty-four (24) hours notice, suspend or
revoke the Permit but shall grant a Hearing upon request as provided
herein. :

(5) Hearing. If a request for a Hearing is received, the Township Board
shall hold a Hearing within seven (7) days and may, after the Hearing, -
continue the suspension or revocation of the Permit, or take such
other action as appears appropriate under the circumstances.

DESIGN PLAN CHANGES. The permittee ..shall submit a written request to the
Township Board for approval of changes to the original plans,
specifications, reports and methods of operation submitted with a Permit
application. No such change shall be initiated until the written approval
of.tho Township Board has been obtained.




Section & - PERFORMANCE BOND AND INSURANCE REQUIREMENTS .

A.

c.

E.

PERFORMANCE BOND

(1) Requirement Established. The applicant shall post a performance bond
in the form of cash, a bank letter of credit or, at the discretion of
the Tounship Board, a surety bond or some other security satisfactory
to the Board, naming the Township of Columbus as the Beneficiary
thereof, in an amount determined by the Board to be reasonably
necessary to insure compliance hereunder.

(2) Conditions of Bpnd.

(a) Guarantee Compliance. Bonds shall guarantee compliance with this
Qrdinance, the Permit requirements and conditions, and that the
operation will be carried out according to the approved plans and
specifications.

(b) Forfeiture of Bond. Upon failure of timely compliance with the
requirements of the bond guarantees, the Township may use the
bond proceeds to the extent necessary to accomplish such
requirements,

- NON-COMPLIANCE ENFORCEMENT. The filing of an application will be deemed to

grant a license to the Tounship and its agents to go upon a property under
Permit to use the bond proceeds for the purposes by the bond, where there
has been non-compliance. . .

" ESTABLISHING AMOUNT

(1) Consideration. In fixing the amounf.of such bond, the Township Board
shall take into account:

(a) The size and scope of the proposed operation,

(b) Current prevailing cost of rehabilitating the premises upon
default of the operator,

(c) Other such conditions and factors as might be relevant in
determining the sum reasonable in light of all facts and
circumstances surrounding each application.

(2) Minimum Amount. In no case will the sum of the performance bond be
less than Ten Thousand Dollars ($10,000.00) for each acre or fraction
theresof of land to be covered by the Pernit.

NOTICE OF LAPSE. The applicant shall provzdc proof that the Township will

.be notified in the event of any lapse in the effectiveness of the bond.

REDUCTION OF BOND. For each aére restored and reclaimed in accordance
herewith, or otheruise, said bond may be reduced oro-rata as determined bv
the Township Board.



F. ENVIRONMENTAL IMPAIRMENT/GENERAL LIABILITY INSURANCE

(1) Requirement Established. The applicant shall secure 2nd file with the
Township Clerk certifications of proof of insurance, insuring the
Applicant, his employees and/or agents or representatives, and the
Township for general comprehensive liability in an amount of at least
One Million Dollars ($1,000,000.00) per person and Five Million
Dollars ($5,000,000.00) per occurrence. Said insurance policy shall
include coverage for environmental impairment.

(2) Notice of Dicontinuance. The certifications or renewals thereof shall
provide that the Township shall be notified im writing tem (10) days
prior to discontinuance or alteration of any such insurance coverage
for any reason. )

Section 7 - PERFORMANCE STANDARDS

No hazardous waste facility is permitted within th§ Township unless said
operations are in compliance with the current standards of the State of
Michigan and its agencies and shall comply with the following:

A. SOUND. The pressure levels of sounds shall not exceed the following
decibel levels when adjacent to the following types of uses:

‘Sound Level Adjacent Use Where Measured
40 dBA Open Space/Recreation Common Property Line
40 dBA . Residential Common Property Line
40 dBA Agriculture Common Property Line
60 dBA Commercial Common Property Line
75 dBA Industrial & Other Comsmon Property Line

The sound levels shall be measured using a weighted decibel wmeasurement
(referenced to 20 wmicropascals) and with a type of audio output meter
approved by the U.S. Bureau of Standards. Objectionable noises due to
intermittance, beat, frequency, or shrillness, shall be muffled so as not
to become a nuisance to adjacent uses.

B. VIBRATIONS. All machinery shall be so mounted and operated as to prevent
transmission of ground vibration exceeding a displacement of 0.003 of one
inch measured at any property line of its source.

C. ODORS. The emission of noxious, odorous matter in such quantities as to be
readily detectable at any point along lot lines, when diluted in the ratio

of one volume of odorous air to four or more volumes of clean air, or as to
produce a public nuisance or hazard beyond lot lines, is prohibited.

D. GASES. The escape of or emission of any gas so as to be injurious,

destructive or explosive shall be unlauful and msay be summarily caused to
be abated.




E.

GLARE OR HEAT. Any operation producing intense glare or heat shall be

performed within an enclosure so as to completely obscure and shield such
operation from direct view from any point along the lot line, except during the
period of construction of the facilities to be used and occupied.

F.

G.

H.'

1.

LIGHT. Exterior lighting shall be so installed that the surface of the
source of light shall not be visible from any bedroom window, and shall be
s0 arranged as far as practical to reflect light auay from any residential
use, and in no case shall more than one foot candle power of light cross a
lot line five (S5) feet above the ground in a residential district.

SMOKE, DUST, DIRT AND FLY ASH. It shall be unlawful to discharge into the
atmosphere from any single source of emission whatsoever any air
contaninants for a period or periods aggregating more than four (4) minutes
in any one-half (1/2) hour which are:

(1) As dark or darker in shade as that designated as No. 2 on the
Ringelmann Chart as published by United States Bureau of Mines, which
is hereby made a part of this Ordinance. However, the Umbrascope
reading of smoke densities may be used when correlated with the
Ringelsann Chart. A Ringelmann Chart shall be on file in the office
of tho Building Department.

(2) Of such opacity as to obscuro an observer’s view to a degree equal to
or greater than the smoke described in (1) above, except when the
enission consists only of water vapor. The quantity of .gas-borne or
air-borne solids shall not exceed 0.20 grains per cubic foot of the
carrying medium at a temperature of five hundred (500) degrees
Fahrenheit. )

DRIFTED AND BLOWN MATERIAL. The drifting or air-borne transmission beyond

the property line of dust, particles of debris from any open stockpile,
working areas or unplanted areas, shall be unlawful and may be summarily
caused to be abated.

ROADS. Roads on landfill and soil excavation sites shall be designed and
constructed so that traffic will flow smoothly and will not be interrupted
by inclement weather. All roads to the site shall be paved which are used
by vehicles and/or equipment traveling to or from the site, and all roads
on site, shall not be used unless they are treated by sufficient o0il, water
and/or chemical substance, whichever would be appropriate for the surface,
and frequent enough so that they are dust free whenever used by vehicles
and/or equipment. Roads on site shall mean roads designated on approved
plans, and such other areas used by vehicles and/or equipment for travel on
a regular basis.



J. MuD, DIRT, CLAY, ETC., ON PUBLIC ROADS. The owner and/or Permit holder of
any site where there is soil removal and/or any ‘filling, shall take
vhatever steps are necessary ¢to avoid any moter vehicle carrying or
tracking onto any public right-of-way from the site, any mud, dirt, clay,
refuse, etc. If mud, dirt, clay, refuse, etc., is carried or tracked onto
a public right-of-uay, and it does, or might constitute a nuisance or
hazard to public safety, the ouner and/or Permit holder shall clean the
said right-of-way after the end of any working day. If notified during a
working day by the Township of a condition which requires cleaning, the
natter shall be taken care of within one (1) hour. If a nuisance or
hazardous condition is left after a working day, or not cleaned up within
the one (1) hour after receiving a request from the Township, the Tounship
may issue a Citation for the violation of this Section due to the allowance
of said condition to remain on the highway, and/or clean the right-of-way,
and charge the ouner and/or Permit holder with the cost thereof, which may
be collected in any court having general jurisdictionm.

K. HOURS OF OPERATION. Operations shall be 1limited to daylight hours only,
between 7:00 a.m. to 7:00 p.m. unless otheruwise specified by the Board. No
operation shall be permitted on Sundays and Legal Holidays. In emergency
situations this time period may be modified by the Township Board provided
such emergency order shall not be effective for more than 72 hours.

L. DRAINAGE. Natural drainage shall not be blocked or diverted in such a
. manner as to cause the natural water flow to back up onto adjacent
property, or to flow in a different course upon leaving the property upom.
which the blocking or diversion occurs, unless an application is made and a
Permit is issued by the Building Department pursuant to plans which provide
for a drainage flow which will not be detrimental to surrounding
properties. '

M. FLOGD PLAIN, WATERCOURSE AND WETLANDS. There shall be no excavation, soil
removal, filling or depositing of hazardous waste materials in any flood
plain, watercourse and/or wetlands. :

N. RADIODACTIVE MATERIALS. ' The disposal of radiocactive wmaterials shall be
prohibited in the Township of Columbus. J

0. SOIL EROSION. If a Soil Erosion Permit is required by Act 347 of the
Public Acts of 1974 of the State of Michigan, as amended, no operation
shall take place until a permit has been obtained. There shall be

compliance at all times with the reqqire-eat of the Soil Erosion Permit.
Section 8 - REQUIREMENTS FOR HAZARDOUS WASTE FACILITIES

A. GENERAL. Hazardous waste facilities, consistent with the provisions of
this Ordinance, may be permitted ia Columbus Township so as to provide an
engineered wmethod of disposal, treatment, and/or handling of hazardous
wastes without creating .unreasonable envircnaental hazards. Planning,
design, and operation of hazardous waste facililies shall be based on
empirically derived data and state-of-the-art technology. Secondary
containment, leachate collection and treatmsent systems, and failure
detection systems shall be incorporated into the design and cperation of
hazardous waste facilities. S S
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Section 8 - REQUIREMENTS FOK HAZARDOUS WASTE FACILITIES (Cont‘d.)

B. LOCATIONS. Hazardous waste facilities shall be prohibited in any district
_other than the Light Industrial and/or Agricultural District.

C. SETBACKS... No hazardous waste facility shall be operated within one
thousand (1,000) feet of any ddjacent residentially zoned district or’/

existing sznq!e\fanaly welling, un%1so—oth.au&sn_annngg!g__hx_zh'—fuuuzﬂiwr
Boasd..- n(’/j
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D. SECURITY FENCES. All hazardous waste facilities shall be completely
surrounded by a minimum six (4) foot high, chain link fence or other
non-climbable fence, complete with at least three strands of barded wire at
the top and locked security gates.

E. PERIMETER ALARM. A perimeter alarm system shall be installed capable of
alerting the operator and his security personnel to any unauthorized entry
to the site, at any point along its perimeter.

F. 24-HOUR SURVEILLANCE. The operator shall maintain 24-hour surveillance of
the hazardous waste facility by trained, security personnel.

G. SUPERVISIDN. Unloading of hazardous wastes shall be continuously
- supervised and access to the site shall be limited to daylight hours when a
supervisor is on duty.

He INVENTORY. A complete inventory shall be maintained of wastes disposed of
" on-site. In order to facilitate future re-cycling, wastes  shall be
separated and disposed of by compatible type. A complete copy of the
wastes disposed of since the last inventory shall be provided to the
Township every six (4) months within 10 days of June 30th and December 3Jlst
- each year, ' ‘
I. TYPES OF WASTES. Prior to the issuanco of @ Pernit, the applicant shall
file with the Township Board a schedule listing those items which are to be
rocessed for disposal at the facility. The schedule of items to be
processed or disposed of or stored at the facility may not be added to, or
altered, without prior notification to the Township Board.

Jo TRANSPORTATION ROUTES. The applicant shall file with the Township Board
for approval the proposed route to be used by vehicles as they proceed in
and through the Tounship. The proposed route shall be the shortest route
over section line roads and major thoroughfares as may be possible and
shall not be on gravel or unpaved roads except as necessary to reach said
roads or thoroughfares and the point of destination.

K. SCHEDULE OF OPERATIONS. -The applicant shall file with the Tounship Board
_for approval a proposed schedule of operations indicating times during
"which deliveries shall be accepted and removals conducted, facilities shall
be operated, and other on site mobile equipment operated. The schedule of
ocperations shall not cause unreasonable safety hazards, traffic disruptions
or disturbance of the peace in the Township. .

 ~18-



L. PORTABLE CONTAINER STORAGE. The storage of drums or other portable
containers shall be limited to @ building designed for this storage that
provides for proper control of fugitive vapors and containment of
releasable liquids. The floor of said building shall be of concrete or
equivaleat material. -

M. STORAGE PRIOR TO DISPOSAL. Storage of hazardous waste prior to disposal
shall be confined to above ground persanent tanks with a total tank
capacity not to exceed the twenty (20) day operating capacity of the
facility. Storage in trailers, tankers, or similar equipment not currently
licensed for such storage is prohibited. Storage of hazardous waste in
underground tanks is prohibited.

N. STORAGE OF RESIDUES. Storage of .residue from operation of the facility
shall be limited to 120 cubic yards which shall be completely covered by
suitable material so as prohibit it from blowing, drifting, or otheruwise
moving from its point of storage.

0. SOLID WASTES DISPOSAL PRECLUDED. Solid wastes, as defined and regulated by
Act 641 of 1978, as amended, shall not be placed within a hazardous waste
disposal facility in Columbus Township unless such action conforms to the
St. Clair County Solid Waste .Management Plan and the Columbus Township
Landfill Ordinance No. 23.

Section 9 - REPORTS, RECORDS, AND EMERGENCY NOTIFICATION

A. RECORDS. The permittee shall maintain written records of all hazardous
wastes accepted by the facility. Said records shall detail the type,
weight, volume and source of each waste as well as the shipping manifest
and any processing or treatment of the waste which oc:urred at the facility
before disposal.

B. EMERGENCY NOTIFICATION. The Township shall be notified in the case of any
spill or release of hazardous waste or similar emergency on-site within
twenty-four (24) hours of the occurrence. If any person is injured and
requires a doctor’s care as a result of such emergency, the Township shall
be notified within- twelve (12) hours. If a death occurs, the Township
shall be notified immediately. The first notice of any emergency shall be
given to the Township Supervisor. If the Township Supervisor cannot be
contacted, the second notice shall be given to a private security company,
to be named by the Tounship Board.

Section 10 - INSPECTION AND ENFORCEMENT.

Any Registered Professional Engineer and/or Professional Hydrogeologist,
appointed by the Township Board as an Ordinance inspection/enforcement officer,
shall have the right of reasonable access to the site of any hazardous waste
facility located within Columbus Township for the purpose of inspecting such
facilities for compliance with this Ordinance, any other applicable Township
ordinances, the rules, regulations, permits and licenses of any applicable
state law. During the course of the inspection, the inspection/enforcement
officer shall have the authority <o conduct any tests and to examine the
records of receiving, treatment, storage and disposal of wastes maintained by
the operator.

14~



Section 10 - INSPECTION AND ENFORCEMENT (Cont‘d.)

Upon completion of any inspection which reveals violations of the Permit, the
rules and regulations of the State of Michigan or an applicable state law, the
inspection officer shall notify the appropriate enforcement agencies of the
Township of Columbus, the County of St. Clair or the State of Michigan, or the
federal governaent, of the existence of such violation and request of said
agencies the institution of appropriate enforcement action. A copy of such
notification shall be provided to the owner or operator of the hazardous waste
facility. If the inspection reveals a violation of a Township ordinance, a
county Ordinance, or any state law which provides the right of action to the
Tounship for enforcement, the enforcement agency of the Township shall take
such enforcement measure as provided by the ordinance being violated.

Section 11 - FEES FOR CLEAN-UP, EMERGENCY EQUIPHENT AND TRAINING OF EMERGENCY
PERSONNEL )~ 9
WZM O adironree Tnseeov
/,éll" TIPPING FEE SCHEDULE. The following schedule of fees shall be paid by the
operator based on the source of the waste disposed of at the facility:

(1) $1.75/ton for uwastes generated within the State of Michigan.

(2) $2.00/ton for wastes generated within the operator’s stated service
area and outside the State of Michigan.

(3) $2.25/ton for wastes generated outside thc stated service area but
: uxth:n the United States.. A

(4) tZ.SO/ton for wastes generated outside the Unzted States.

B. PURPOSES FOR COLLECTION OF TIPPING FEES. The tsppan fees shall be used
for the purpose of equipaent, training and training up-date of 1local
emergency personnel, including but not limited to, police, fire and EMS.
It shall also be used to establish a fund for clean-up in the event of an
emergency on-site, and for correction of any affects on individual water
supplies, and the like, for the restoration and re-use of the site after
closure, and for any other purposes stated in the following Section 11, E.

C. PARTIAL RETURN OF FEES TO OPERATOR. For the purpose of rewarding all
responsible operators of hazardous waste facilities, the clean-up fund from
tipping fees shall not exceed $5,000,000.00 from any individual facility.
Once the fund reaches this limit for an individual facility, all interest
earned shall be returned to the operator until final closure occurs.

D. COLLECTION OF TIPPING FEES. Tﬁ; tipping fees shall be submitted by the
operator within 10 days of June 30th and December 3J1lst of each year at the
time of submission of the Ianventory, as required by Section 8, H of this

. Ordinance.



E. EXPENDITURE OF TIPPING FEES. The expenditure of tipringe fees shall be made
by authority of the Township bBoard. The Township Board may use said fees
for any of the following purposes:

(1) Purchase of emergency service vehicles and equipment necessary to
protect the health, safety and velfare of the residents of the
Township of Columbus in the event of an emergency situation at a
hazardous uaste facility.

(2) Training and training up-date of emergency service personnel, such as,.
but not limited to, fire, police and emergency medical service (EMS). .

(3) Establishment of a clean-up fund for hazardous waste accidents on or
off-site. ‘

(4) Corrccfiou of any demonstrated affects on individual water supply
wells.

(5) Restoration and re-use of any ﬁazardous waste disposal site after
closure.

(4) To take or promote whatever actions wmay be deemed necessary or
appropriate to protect the environment of the area surrounding the
hazardous waste facility from any existing, imminent, potential or
possible detriment, impairment or pollution.

(7) For the monitoring, inspecting and testing of soil, waste, air;‘;;]
water samples, or the assessaent of incoming waste materials. ]

‘(8) To compensate property owners whose dwellings are adjacent to the
hazardous waste disposal facility, and who sell, during the effective
tera of this Ordinance, their dwellings which were constructed prior
to the permitting of a facility pursuant to this Ordinance, but only
if the seller establishes by a preponderance of evidence that the
existence and operation of the hazardous waste facility diminished the
price of said dwelling from that which it would have brought but for
the existence or operation of the hazardous uaste facility. The
amount of the distribution shall not exceed the difference between the
actual selling price of said duwelling in a good faith, arms length
transaction, and the price it would have brought but for the existence
of the facility, and shall be reduced by an amount equal to any
increase in value of said duelling resulting from any improvements
financed by previous distributions of tipping fees. ,

Section 12 - VIOLATIONS AND PENALTIES

A. Any person violating any of the provisions of - this Ordinance shall be
guilty of a misdemeanor, and upon conviction thereof shall be subject to a
fine of not more than Five Hundred Dollars ($500) plus costs of prosecution
or imprisonment in the County Jail for a period of not to exceed ninety
(90) days, or both such fine and imprisonment at the discretion of the
Court, together with the costs of said prosecution.



Section 12 - VIOLATIONS AND PENALTIES (Cont‘d.)

B. In addition to such fine and/or imprisonment, the Township Board may notify
the owner and/or operator of any violation of the Permit and/or this
Ordinance, and upon failure of the owner and/or operator to abate said
violation within twenty-four (24) hours after delivery of said notice, said
operation site may be closed and the Permit therefore suspended or revoked,
and resort had to the bond for restoration.

Any ouner and/or operator aggrieved by any notice sent pursuant to this
Section, may file a written request for a Hearing before the Township
Board. The request should set forth why the operation site should not be
summarily closed, the Permit suspended or revoked, and resort had to the
bond. The Township Board may summarily close the site and suspend or
revoke the Permit pending a Hearing, if it is determined the health and
safety of persons and/or property requires it.

Section 13 - REPEAL AND SAVINGS CLAUSE

All Ordinances and parts of Ordinances inconsistent with the provisions of this
Ordinance are hereby repealed, and specifically, Ordinance 22 is repealed in
its entirety. The repeal of the above Ordinance and/or any amendanents adopted
to this Ordinance shall not affect or impair any act done, offense committed or
right accruing, accrued or acquired of liability, penalty, forfeiture or
punishment incurred prior to the time enforced, prosecuted or inflicted.

Section 14 - SEVERABILITY

This Ordinance and the various parts, sections and clauses thereof are hereby
declared to be severable. If any part, sentence, paragraph, section of clause
is adjudged unconstitutional or invalid, it is hereby provided the remainder of
the Ordinance shall not be affected thereby.

Section 1S - EFFECTIVE DATE

This Ordinance shall become effective thirty (30) days after its publication in
the Review. . .
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