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HUMAN RIGHTS AND THE AFRICAN
CULTURAL TRADITION
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Human Rights and Cultural Relativism

Few states in Africa bave shown much enthusiasm for the human rights
movement, Cynics might ascribe this attitude to the chronicalty unstable political
conditions on the continent (Diamini, 1991), but African govemments tend to
regard economic development as their overriding goal; they argue that individual
rights and freedoms are a superfluous luxury that could impede national growth
(Asante, 1969:96ff; Nhiapo, 1989:3-4). And Africans have every reason to be
sceptical about the so-called *rights culture’: it resembles all too closely the
ideological hegemony wielded by the westem powers over their colonies in the
nineteenth century, a time when Ewrope had arrogated to itself the role of arbiter
in moral standards (Nickel, 1980:45; Rwezaura, 1983).

The current South African government and the ANC are in general agreement
that South Africa needs a justiciable bill of rights in its future constimtion.
Considered in the light of the previous paragraph, and given the parties” markedly
different political agendas, this consensus is remarkable, and it is almost reas-
suring to find that the government and the ANC do disagree on what exactly is
to be included in the bill.

Thequesﬁ?:ofculmisonemofdisaglwnenLThqANCadvocatesg
unitary state, a principle that is underpinned by equality, non-discrimination
and a single national identity. Aside from the freedom to speak a language of
om’scl%oioeandtheﬁeedmnwpmmemmﬁsﬁc,spuﬁngorrecmaﬁonal
activity,” the ANC says nothing about cultural rights. The South African Law
Commission* is of a completely different view.” Its draft bill on human rights
guarantees every person's right, individually or golleclively, to practise a culture
{or religion) and to speak a language of choice.

The inclusion or exclusion of cultural rights in the constitution will directly
affect the status of women and children. Patriarchy is an established feature of
all the southem African systems of customary law, and to a lesser extent of
Islamic and Hindu law. A gender equality clause, such as the one contemplated
in the ANC bill of rights, would proscribe the many institutions associated with
patriarchy - polygyny and bridewealth (o name only two - whereas in the Law
Commission’s bill they could be defended as elements of a cultural system,

Various parties, although politically at odds with the goverment, have
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responded sympathetically to the Law Commission's draft bill. Most propagan-
dists of the rights culture would, in their more reflective moments, concede that
human rights cannot be successfully implemented without some regard being
paid o local conditions. After all, despite somewhat extravagant clains of
universality, at least first-generation rights were culturally specific (Donnelly,
1982); and it is undeniable that social conditions in Africa do differ markedly
from those in Europe and North America, the birthplace of the human rights
movement. Arights culture might be simply irrelevant to Africa, whose problems
may require its own unique soludons,

‘This argument draws much of its force from the principle of cultural relativism:
neither African nor western culqilre can be considered inherendy superior, both
must be accorded equal respect.” In the abstract, cultural relativism might have
much to commend it, but in the context of South Africa it has acquired a suspect
reputation. And it is in light of this reputation that I question the value of cultural
relativism in the human rights debate.

The African Cultural Tradition
Talk about African culture and social institutions presupposes a distinctive
tradition, one which poputar imagination almost always locates in the pre-
colonial past. Safely distant from any possibility of empirical verification, this
primordial state has taken on a utopian guality. Thus, we leamn that in Africa
people suffered no systematic discrimination or oppression.
The notion of due process of law permeated indigenous law;
deprivation of personal liberty or property was rare; secuity of
the person was assured, and customary legal process was charac-
terized not by unpredictable and harsh encroachments upon the
individual by the sovereign, but by meticulous, if combersome,
procedures for decision-making. The African conception of
human rights was an essential aspect of African humanism sus-
tained by religious doctrine and the principle of accountability o
the ancestral shades (Asante, 1969:73-4).

The individual’s happy condition was, of course, attributable to Africa’s charac-

teristic political and social structures.

Rule by chiefs was the form of govermment prevalent in southern Africa
(Sansoam, 1974:262-3; Maylam, 1987:64-7). The chieftaincy was a pre-state
polity, in the sense that individual loyalties had not yet been fully erred
from the family t0 a ceniral administration (Lewellen, 1983:34-5).” This am-
bivalence penerated a tension between the centralising forces of the chief’s
lineage and the centrifugal forces of its rivals. Hence a chiefdom would be
continually fragmenting and reforming as new factions gained power, con-
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solidated their strength, and then lost control to competitors (Hall, 1987:63-4).
The instability implicit in the structure ensured that ao ruler could afford 1o nle
autocratically (Prinsloo, 1983:161). The chief's authority was determined by a
complex interplay of factors: the rules of succession, personal prestige,'® control
of riwal and the number of followers he might have attracted. A despotic chief
would face revolt or secession (Schapera, 1956:211).

All govemmental functions - legislative, executive and judicial - were con-
founded in one office, the chief-in-council. In other words, there was no separa-
tion of powers (Hamnett, 1975:65; Hammond-Tooke, 1975:64-5), and a

prerequisite for prowlcnng individual interests - an independent judiciary -
simply did not exist."* But this did not result in oppressive rule. The African
chief did not

enjoy acontinuing unquestioned right 1o command ... his authority

had to be continually recreated situationally, in specific contexts.

This is expressed in the formula that chiefs could not rule on their

own, but only in constan consultation with their councillors and

people (Hammond-Tooke, 1975:65),
Thus an old saying has it that ‘chiefs ruled by grace of their people’ (Schapera,
1955:84). They had to remain in constant touch with popular opinion, which they
did through a system ofre;msentauonbyeldmsof the community, whose advice
the chief always had to seek.'> When chiefs acted in council with the elders, the
approved form of decision-making was by consensus. According to another
adage, ‘in agreement with his councillors the chief was strong; in opposition
powerless’ (Ashton, 1952:215),

Congideration of the African judicial process reveals that in several respecis it
contained a better guarantee of procedural faimess than its western counterpart.
The ideal sought by African courts was a reconciliation of the disputanis
approved by the community (Gluckman, 1972:7-11; Holleman, 1974:16-47),
And, because reconciliation required a slow but thorough examination of any
grievance, the parties had every oppottunity t0 voice their complaints in a
relatively sympathetic environment. (By comparison, the highly profes-
sionalised, western m?tbofdlspme processing seems designed to alienate and
confuse the litigant.)!

Without the organising potential of a central state, African societies were still
largely dependent for their cohesion on the kinship system (Gluckman, 1972:4-
5). The typical African family was exicnded both ventically (by incorporating
ascending and descending generations into lineages or clans) and horizontally
(by augmenting the conjugal family through polygynous waions). Thus a
household would contain a man, his wives and their children, his unmarried
brothers and sisters, possibly his parents, and any kinfolk or other people who
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chose 1o attach themselves to him. This unit provided for all the individual's
material, social and emotional needs. Such kin-based societies are characterised
by the overriding emphasis placed on loyalty o the family (Fortes, 1970:233-4),
and the stress placed on duties rather than rights (Gluckman, 1972, ch 8). In
Affrica individualism would not be valued as it is in the west, Rather, a person
would be expected to compromise his or her interests for the good of the larger
unit; 10 stand on one’s rights would be thought anti-social. It follows that
whenever rights were in issue they would be the concern of the family as a group
(Holleman, 1974;2-6; Gluckman, 1972:4-5),

This point has special relevance for the welfare of children. In the African
tradition, children’s righis were not a social issue; a child was a welcome addition
to any household, where it would be assured of food, shelter and support. There
were no formal mechanisms to protect children, but then none would have been
necessary. Abundant land, a subsistence economy, and the highly developed
sense of generosity due to all family members, underwrote the support cbligation
(Benneut, 1980). African law had no concem with a child’s right to a proper
upbringing; its interest was in a family’s right to claim the child as one of its
members (Goode, 1964:24).

Similarly, gender discrimination was not an issue. A woman in pre-colonial
Africa might lack all formal legal capacities: she was not allowed to sue for
divorce; she had no right to the custody or guardianship of her children; she might
not be entitled to hold or dispose of property; she could not approach a court
unassisted; and she might not have any say in the government of her com-
munity.'* But women were respected members of the family and community,
and they too were guaranteed lifelong support within the framework of the
extended family.

European colonists believed that Africa’s lack of individual legal rights
necessarily implied despotic rule at the whim of antocratic lcaders (Donnelly,
1984). And it must immediately be conceded that African polities were not
Rechisstaaten, I‘lg the sense that governmental legitimacy was not determined by
the ruke of law. ™~ And it must also be conceded that although there were norms
of good government constraining arbitrary or self-interested action, these norms
were an undifferentiated repertoire of moral precepts, customs and adages that
had been anthenticated by age or tradition (Hampeu, 1975:9-16). Ruies per se
had no particular value (Bohannan, 1967:44-6),'S Instead it was believed that
social harmony could be achieved through others means, Personal interaction,
via processes of mediation and conciliation (Bohannan, 1957:208-13; Gulliver,
1963; Roberts, 1979, ch 8), played an important role and so too did the healing
force of ritwal (Gluckman, 196;, ch 6), belief in which involved the co-operation
of watchful ancestral shades.”
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Functionalist anthropology demonstrated that societies without a concem for

- law and legality were not necessarily chaotic. Malinowski’s classic study of the

Trobriand Islands (1926), for example, showed that a society, ‘lawless’ in the
western sense, coukl nevertheless function peacefully and harmoniously. Tech-
nigues of social control were simply different. Moreover, the cardinal values of
thew&smwald—changeandpmgress-wereperipheraltothe African value
system. Instead, maintenance of tradition was the prime goal {Morris, 1958},

Finally, we must not neglect the actual substance of Africa’s indigenous etlucal
systems, The group of scholars that has worked on this topic is sadly small,'®
but it has at least shown how these ethical systems served the goal of human
dignity quite as effectively as any westemn code of human rights could. In some
instances the African standard of treatment coincided with rights contained in a
western code (Hannum, 1979); the African normn might simply have lacked the
legal terminology used to conceptualise the western right. In other cases stand-
ards of behaviour qugcted in Africa even exceed what would be regarded as
adequate in the West.

Human rights are not an end in themselves; they are merely a means o achieve
the goal of human dignity. Once ends and means are separated, it becomes
apparent that human dignity may be realised in Africa, although through different
social mechanisms.

‘Invented Tradition’

Itis difficult to kmow to what extent this stereotype of African culture still holds
true. In the first place, the society described above has changed radically, and,
in the second place, critical scholarship has revealed that this account was in
many respects an invention of its anthors.

Affrican societies, like any others, are dymanic, although endogenous processes
of change were disrupted (and probably accelerated) by four centuries of colonial
rule, and then decolonisation. Radical changes are clearly evident in domestic
relationships, Christianity, capitalism, industrialisation and urbanisation have all
had a corrosive effect on ties of kinship. The exigencies of labour migration and
urban accommodation alone have succeeded in fragmenting the extended
household. In consequence, many modern city dwellers are single parents; many
households are headed by women, not men (Mayer, 1971:233-5; 244-9); and
many rural households contain only women, children and the elderly (Murray,
1981; Lye and Mutray, 1980).

Such units obviously cannot provide reliable support networks for the indigent.
The cost of educating and raising children, for example, a burden exacerbated
by growing poverty, means that a child without parents is no longer automatically
welcomed into a family. It might be rejected as a financial burden. And the former
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guardians of morals - paternalistic chiefs and vigilant ancestral shades - are no
longer there 1o insist on performance of family obligations,

The chieftaincy too has changed. Admittedly this instinuition proved to be
remarkably resilient o colonialism; but the tribal authorities were deliberately
co-opted to colonial government in terms of the policy of indirect rule. And, later,
independent African governments found it impossible to dispense with the
services of chiefs. However, this does not mean that the institution is the same
as its pre-colonial forebear. Throughout Africa colonial administrations inter-
vened in the indigenous forms of government to appoing and depose chiefs, to
divide or create new tribes, and to change powers of competence. The
*raditional” authorities were moulded into a cadre of local government officials
compliant with the requirements of state (Weinrich, 1971; Holieman, 1969;
Hammond-Tooke, 1964). As a result they often lack any traditional basis of
legitimacy. Instead of the support of their people, chiefs can now rely on the
power of the state, and with state sanction they can now afford to rule autocrati-
cally (Motshabi and Volks, 1691).

Further reservations about the stereotypical image of African culture arise from
the doubts now cast on the reliability of the historical record. Our knowledge of
pre-colonial Aftica is derived almost exclusively from reports compiled in the
late nineteenth and early twentieth centuries. In this regard revisionist historians
have put forward a convincing case to show that the anthors of these accounts
did as much to create the world they were writing about as to describe it (Snyder,
1981; Roberts, 1984; Chanock, 1985; Gordon, 1989).

Present scepticism is due in large part t0 our greater awareness of the
intellectual preconceptions of previous genesations of scholars. Nineteenth-cen-
tury evolutionary theory saw in Africa a primitive, primordial society, one from
which a more complex, sophisticated society of the European type was 10 grow.
On the basis of more careful feldwork, twentieth century functionalists wete (o
debunk this theory as conjecture, and to condemn its implicit racism., Almost by
way of apology for the sins of the past, cultural relativism was elevated to an
unquestionable dogma in the social sciences (Kaplan and Manners, 1972:5-8;
37-8).

In the 1960s anthropologists inspired by Marxist theory then undermined much
of the theory of functionalism.”™ Central to the neo-Marxist critique of earlier
scholarship was rejection of the concept of culture. Culture, the criterion used
by functionalists 10 describe their unit of study, was shown to be oo vague and
value-laden o account either for the coherence of society or for social change
(Sharp, 1985). By emphasising differences between societies, functionalists had
obscured important similarities, such as the formation of urban proletariats, a
phenomenon common o Whites and Blacks that cut across all cultural boundasies.
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How much of what was written in the past can now be trusted? Was the extended
family or polygyny a norm? Was the chieftaincy a basic form of government?
How conservative and (radition-bound were African societies?

The Politics of Culture

The case of the cultural relativist is now more difficult to argue. Because doubt
has been cast on many of the accounts of pre-colonial African society, any claim
that human rights have no place in Africa because of conditions unique 1o the
continent can be rebutted simply by pointing to the unreliability of the evidence.

But the relativist's argument cannot be dismissed out of hand. Whatever the
state of the historical record, it is undeniable that differences did, and still do,
exist between notional western and African culmres, What is more to the point
is the significance and value accorded those differences. In other words, culture
is a political question that cannot be abstracted from contemporary political
debate. In this regard, Marxist theory suggested a simple criterion for examining
the value of cultaral relativism. Who stood to gain from preserving a cuttural
tradidon? In Africa (indeed u&most countries) the answer is conservative senior
males and indirectly the state.*! By implication calture (in the sense of a leamed
tradition) is not necessarily the spontaneous ontgrowth of community behaviour
and sentiment. Far from being rooted in some type of popular democracy, culture
might well be imposed by those in positions of power.

South Africa is a prime example of a country where culture has been used by
the govemment to achieve its own ends, Because culture presupposes difference,
it opens the way for segregation, which in turn may lead to discrimination. And
in the case of South Africa culturat difference served as the justification for
apartheid. The entire process couid be carmied through to its conclusion because
South Africans were encouraged to think of themselves in terms of a limited and
preordained number of cultures. It was only when critics of the apartheid regime
showed that these cultural categories had in fact been constructed that people
began t© question what had previcusly been accepted as ‘natural’ phenomena
(Harries, 1989},

Experience of apartheid should make any proponent of cultural relativism think
again. On the other hand, the arrogance of colonialism can occasion only
sympathy for the claim that African culture now deserves greater respect. For
the present then, the disagreement between human rights universalists and
cultural relativists seems to have reached an impasse,

This stalemate has unfortunate consequences for law reform. While it is
acknowledged that several aspects of customary law, such as matrimonial
property, sucoessionﬁndmestanm of women and children, are out of keeping
with social practice,”™ legislative change sensitive to the needs of the people

% TRANSFORMATION 22 (1993)




BENNETT ARTICLE

affected requires reliable empirical information. But 59 far there is little new
information to take the place of the ‘invented tradition’.

If effective reforms are to be introduced, then concerns about the use of ‘culre’
during the apartheid era must now be put aside. Culture is continually being
co-opted by the state; but at the same time culture has an independent life in the
attitudes and behaviour of given communities (Cheater, 1989). What is more,
the conviction seems 0 be growing that the debunking of past knowledge has
gone far enough, The revisionist movement has served its purpose: refatively
true or relatively false, the African stereotype has been critical in shaping a
cenain consciousness and thereby a secure identity. After all, myths are the smff
of culture, and it is pointless to test myths as tree or false,

In addition, despite the ANC's commitment to a uniform national South African
identity for every citizen, there are signs that support for this principle is
diminishing, and, with growing political power, Africans are demanding the
repatriation of their culture from the province of western scholarship. In sum-
mary, cutture is in the process of being rehabilitated,

This does not mean that a bill of rights should be abandoned. Culaure does not
work as a package deat, although the legal concern with logical coherence and
system no doubt predisposes lawyers to think in that way, Experience of a
multicultural society should teach us that people are remarkably adept at operat-
ing within two or mofe normative systems; they pick and choose 10 suit the needs
of the moment {Gluckman, 1958; Van Doorne, 1981). And this should point the
way forward. Specific issues, such as amelioration of the status of women and
children, may be addressed in a bill of rights without implying that an entire
culwral heritage is 1o be overthrown, If the faitures of past legislative reforms in
Africa teach us anything, it is that programmatic and thus graduat change is more
likety to succeed.

NOTES

1. Aricle l(2)uflheANC Constitutional Committes sRevmdDm Bill of Rights (1992)
gwndea : *No individual or group shall receive pn\n jeaeﬁ
scrimination dmmuonorabmm the grounds
cmed.pohumjorotheroplmon Inrlhorolherslam;. )pmvndes menand
women shall have caqualpmecnonmderdwlaw ity is re-affirmed in an 7{1).
2. The ANC has modified its ﬁ?ﬂnmhumm lscmsldernblystmel.thmedan(]nmr
was drafted in 1955, The T ds the of “all national groups’ to ‘use their own
hngu&ge 10 develop their own folk culmre and costoms”, although it firmly rejects the

Article 5(12) and (13).
4. Although the Commission does not speak directly for (the government, it is none the Jess a
goveamnmappoumodbody

5, TheCmuuusm dplesofequaluymdnon-dummmauon For instance,
pmdesdmlhemslu].lbeno the ground of race, colous,

Lt
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reli ethnic ofigin, social class, binth, political or other views or
hm;’omm characieristic. The clear oomagd‘:guon between group ngl?lnsymd

ubﬁtolheomwmolm
6 AmdeZl Amdel? however, oo th Mtodmfﬂmﬂa:ﬂhm -:)rlua:.]s-lell.fe ﬂ:im
otber individosls oul rican law y 1o &
lelanomnlhem mmynuwthcwhmmd‘me?wof
religious groups in civil
7 Tﬂmd’ﬂnldnlmgmn 4dlhehmbletolhe1981A.fnmnGm1er which
radition and the

contlml heed to ‘ihe vi historical ¢

7 mnon m"gmaumm él%2)211ntemuuom.ll.eg
Malerulsss Foroanmmrmemomnke,

8. l;gr‘ol.he classic dichotomy between state and smeless societies, see Fortes and Evans-Pritchard,

) cppression by the suie. In o the Afraree ha lmeage atill
or Was
'“'"Ke o&umdlﬂswmldoblxlpeomlynahnw ered this iype of

10 Mummdmadybyhnbﬂnytojadsedupumwimlymdfaiﬂy
- m‘mmdm’ ek o ‘nmm:mmmntyggm

Eloqgh. complant could then forvm (such
lltet:lnet'scmmilutl.lmml:aloomo:ul),wmmetlrn.11.131'“;“’“:«?‘l orsecesam:m(a »

12. Seniormales of the chief s anvd ¢z were entitled to in
.ﬁu,un; well-bungm%dn dnefdom.mlf be, the chief mndmmw
gathermg to discuss issnea pertinent 10 the eptire nation. See

Pnnlloo, 1983:
13. Iroviically the systen of § , the banner of “civilisation'

BHAI%NI ld&ﬂwyd:omngwdndmdvmed h:.lknfd:epopuMm‘ Sece

14. The status of South African women is fully described by Simons (1968).
13, Cf Weber's threefald orders: charismatic, taditional and legal/bureancrati
i o Ry A “

Bt e e et et QST 5,2 Moo value that has pervaded
deolmu.lNl.S X A o

17. Who a constadt and geaerally benign watch over the L to casuye: that order was
mmk?edmdpmpermapedpndwnﬁmm. e

18. d.dnl:ﬁge, leaser fi. than the former Chief Justice of Nigeria and World
Count ) Ehu(ms)md fomes presidents Nyerere (1968) and Kaunda (1966).

19. Fot instance, in Africa the ri tohfewumderlhmﬂn right in Ewrope: not
aﬂywuﬂmeagamﬂ Iauonagunuhlh ion 10 assist in
providing the means 0 needy mem oflhe wmy(Nhhpo 1991:140).
20. Nowhere is trends more clearly demonstrated than in gender

. mﬂneme Ielbcml
nndm.SeeSadu (lW4.207 -11) and Bozzoli (1983).
21. Acase study showing this concurreace of interosts is Mbilinyi (1988).

22. The South African Law Comnis on amagesandCuslnmqummsul’Black
Pbums(l%ﬁ Workin wﬂ and
Act 3 of 19838 - wlnchapphcdmlytomvﬂl(:hnman

mamagu.
23. Anotable exception here i3 SB Burman's work over the 1S years on ¢, divorce
and the sesas of ohildeen, past 13 years on marming

24. As Cheater (1989:10 social d‘legulm seless if the intended
mmé‘hmn?.?&wm byw P e acquiring their
freedom’. In this regard, see thecuesmdybmen( 2.151).'11|eopptessedgmupnngh1
mfmhehamermlhliueuppmm
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