
Till, CHILD AND THE LAW
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The chIld [lI1d th' law are both products of society I hough in

different wny~. Tlw former 1S a characteristic of the bIOlogical and

Procl"eatlOnal lunct IL'nof society. where as the latter is a result of

sOcial intercou ""L' III the history of mankind. In historical upheavals

i3.nd social clwngL'. has the position of the child altered considerably

Or has the prIm11lVe !'epressive nature of society and law been replaced

by modern methods L'foppresslOn? In order to answer t his question we

have to look at the !K'sition of the child from primieva1 society to
modern society.

1t is impossible to imagine the continuation of society without its

Offspring. Therefore the function of biological generation is very

fUndamental and inalienable withm the existence of society. The

proposition that the "child is the father of man" is verified in a number

of instances in our daily lives. Neglect your children then you will

have a society of misfits. As such, a child expects society to ensure

and ful fil certain requirements in order that it grows up to be a res-

ponsible and a heal thy being. What are these Expectations?

The Universal Declaration of the Rights of t'he Child declares that
a child has a right to:-

1. Affection, love and understanding;

2. Adequate nutrition and medical care;

3. Free education:

4. Full opportunity for play and recreatiqn;
"'"5. A name and nationality;

6. Special care, if handicapped;

7. Be among the first to receive relief in times of disaster;

8. Learn to be a useful member of society and to develop indivi~ual
abilities;

9. Be brought up in a spirit of peace and universal brotherhood-i- ~d

10. Enjoy these rights regardless of colour, sex, religion, national
or social origin.

+Assistant Lecturer, Faculty of Law, University of Dar es Salaam.
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Of course this package of rights can never be handed to a child on a
platter, because it involves the conscious effort ()fthe society and the
state in creating a goodenvironment for children. These rights in our
present day are!meant to be a yardstick to measure how much we have
done for our children and howfar we have strived to do at least the
minimum.Therefore the realization of the rights of the child concerns
not only the lawyer but also as well, the economist, the farmer, the
doctor and everybody else.

Before we look at the legal framework providing the basis of
realising these rights it is appropriate to consider the history of the
position of the child in society. In primitive society when man was
predominantlya gatherer, hunter or a fisherman, children were considered
a burden to him. Movingin herds and over long distanc:r.eshunting for
food, children encumbered the mobility of the mother. Abortion and
infanticide were a means of getting rid of unwanted pregnancies and
children. Diamondobserved that" .•• because of shortage of food and
mother's difficulty:in carrying a child over long distanc~s and keep-
ing up with the group, or because the child is weak, or <!:riestoo much,
or is unusual in someway, children are often killed and abandoned, and
sometimeseven stolen and eaten". 1 The advancement of man through
ipJ.provementof tools for labour brought about social upheavals in society.
Manno longer movedin a herd but in a socially organised group or
clan held together bynatural necessity. The natUral division of labour
based on sex and physical capabilities necessitated men m~ving afield
~ hunt while women, children and the old remained within the vicinity
'of the settlemem performing various other duties necessary for sur-
vival.2 At this stage the position of children began to improve due to
the change in the productive forces. They were loved and cared for by
the whole communityand they considered every female capai>leof child-
bearing in the community,a mother and every male, a father. It was
not necessary for a child to knowwhohis biological father was Decause
the basis for such a requirement was non-existent. 3Nor were children
considered the property of anyone person. Matrilineality was the
primary rule based on the indiscriminate care of all chiidren.

Cll!.l\society based on prunitive comnnmalismdisintegrated to be
replaced by a society based on individual greeu and private property.
Children no longer belongedto the whole community.They became
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irrevocably the property of one person, the father. Not only were they

considered, as objects, a necessary labour force in a mixed farming

economy, but, as chattels, they lost whatever identity they had for the

harsh subjection of the father. According to Engels, the introduction of

money economy and the establishment of "father right" led to the dis-

solution of the gentile society and the establishment of new social

relations. He noted that if a mortgage debt was not satisfied through the

sale of land the debtor was forced to sell his children into slavery

abroad to meet the creditor's claim. He further remarks that "children

sold by their father - such was the first fruit of father right and monogamy".

The foregoing illustrates that the movement of society is inexplicably

intertwined with the position of its individuals and children.

The section of society which became pastoralists and farmers valued

their children on other considerations. Diamond comments that there

was more work in a mixed farm economy and that owing to improved

nourishment from cattle food products, there was a marked drop of in-

fant mortality and "partly that children were considered a blessing...

a source of labour". In cattle owning societies, social relations were

(even now) governed by human-cattle relations. Cattle, at first inception,
o

were a valuable commodity and represented the sum total of the family or

clan wealth. In various social intercourses, especially in marriage,

the transfer of cattle in marriage transactions not only created a valid

and binding marriage contract but also incidental to, the contract, legitimacy

and ownership of children was thus determined. However, where no

such transactions had taken place, any other form of union would not be

recognised as a valid marriage nor would the children belong to the
12husband. Nevertheless, for the sake of legitimacy, children born out

of wedlock were considered as legitimate issues of their maternal grand-

father.13

The disintegration of communal society precipitated by changes in social

and economic forces led to the breaking up of society into antagonistic

classes based on exploitation and subjugation of one group by another. The

overthrow of matriarchal rule to be replaced by patriarchal relations was

consequential to the discrimination of ones own children between female

and male children. The overall result was the creation of social and

legal status on the bases of property and sex. Children became chattels of

their father. Bastardy became a social stigma and a bastard child was
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regarded as a no man's child (filius nullius) encumbered with legal

incapacities.

Modern society inherited a number of these attitudes which were to

govern it up to the present day. Children in feudal and industrial societies

were mainly considered as a source of labour. On the eve of capitalism, in

advanced societies children suffered a worst fate than their parents. With

the appropriation of land which led to the disowning of the peasantry,

children and their parents wandered into towns seeking employment. In

order to check the influx of the unemployed into towns and the wave of

crime which arose as a consequence, the state passed a number of laws

mostly classified as Poor Laws to care for the poor and their children

and to check vagabondry.

Oliver Twist in Dicken's novel depicts the life of misery of children
ISin the then working class England. Due to public outcry against the

conditions and the employment of children of the poor, subsequent
*

legislation was enacted imposing certain restrictions on the employ-

ment of children but not prohibiting it altogether. Under capitalism

children are directly and indirectly exploited by the system, owing to

the imbalance in the international economic order. As long as third

world countries become more and more entrenched in the economic

system dictated by the international multinationals, the rate of economic

dependence and exploitation will definitely increase. The pauperisation

of individual states is reflected in the economic conditions of their peoples

who have to intensify labour input to produce more. Children are then

also used in the production force or for other purposes which might

improve the economic conditions of their parents. A report by the Inter-

national Labour Office estimated that over 100 million children are

being used as slave labour in developing countries; half of these being

employed in factories, others on the land, in the home or are "self-
17employed".

The Legal Status of the Child.

The term 'status1 in law connotes a different meaning from a social

Status. Grave son defines 'status' as a person's legal condition in
1 Q

sjbciety imposed by the state. In law a minor has the status* of an
19iniant until he reaches the age of the majority which is 18 years.

Thus, "the status of infancy is based upon an actual or presumed
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natural incapacity for the performance of certain legal acts of daily-life~

It is an absolute status in the sense that it is of equal interest to all

persons dealing with the infant". 20 'In other words the status of infancy

imposes certain irtcapacities on an infant to perform valid legal acts.
Any third party who acts with a minor does so at his own risk because

the status of infancy vitiates any liability thus arising. The law there-

fore protects any infant from li~bility for any acts with third parties,

and likewise imposes a duty on every person and institution in society

dealing directly or indirectly with the child. On the other hand should

a minor do or omit doing an act which under normal circumstances is un-

lawful, the law leans very much in his favour. 21

The extent to which the law can protect and safeguard the interests

and welfare of children is primarily determined by the social and

economic conditions pertaining in a particular: society.

Therefore it is of litt~e surprise to witness a disparity in children's

services between different c;ountries owing to the fact that a nation is

capable of offering what it can according to its economic ability. Yet,

economic strength alone is not sufficient without a policy geared'

towards the improvement and raising the general standard of living of
the people.

Law alone cannot provide the basic requirements of the child

without the involvement of the whole society. The law forms"'only the

legal framework upon which particular things for children can be
realised.

From the above aspects several matters ought to tJeconsidered so

as to make the law an effective tool in the protection of children and in

safeguarding their welfare.

The law ought to protect children from the time of conception to

birth and thereafter, and likewise create conditions which will promote

a stable and healthy development. In this we envi~age certain legal

provisions which will relate to family planning and enable a woman to
seek unconditional family planning assistance, 23 maternal benefit~

which are re,asonable, family tax reliefs, subsidy in the basic require-

ments such as food stUffs necessary for"the health of children and

parents, and a compulsory medical scheme of servi"" aild check-ups

for children ahd parents. The health and physical condition of the child

is predetermined in the prenatal stage. Therefore great empb.Jisis
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should be placed on the health of the mother as well as that of the .i'oeUis.

Parents should be educated on the need oj prenatal health care of the

mother.
The climax of every expectant mother and all other members of the

family is the event of the birth of the child. We could rightly assume

that the.days when childbirth was carried on in the bush are slowly

receding in the past. It has now become a right for the child to be born

in the hospital under medical supervision. 24 This is not a right for

the sake of it but rather a necessity due to the fact that a lot of comp-

lications resulting from childbirth could be avoided or timely detected. 25

A child who is already born has a right to a healthy and s~cure

development. From the time of birth he must be ensured of nutrition

and child-care supervision. Therefore the education and advice to

the mother about his diet, weight health (vaccinations) and day-to-day

care are an indispensable service.
Sinmltaneous with supervised growth and development, a child must

be ensured of material wen-being, love and affection. It is not enough

bringing children into the world, if they lack love and affection from

their parents. Nor will it help societyto deprive children of their much

needed and essential love of their mothers. 26

A good law should also create learning, opportunities for children

to both:acquire knowled~e of various kinds (for cognitive development),

and to prepare them to be useful to themselves and society. In the early

years of development the process of learning lays the foundation for

future learning for the child. With the help of psychologists a child's

ability at a particular age can be tested to discern any impairment or

abl\ormality which might interfere with this process. All children,

whatever their capability should be given all possible encouragement

to attain the highest possible cognitive development. 27

Foz:'preQschool children creches and nursery schools are ideal

places for them. Not only do the children acquire formal educa.1;i.on,

they learn to socialize with each other. In the process of playing

together they learn to work together, to be consider ate to each other

and to have re~pect for their teachers. Moreover, the purpose of.

these schools is not educational in the strict sense, but rather it is

a place where children play and acquire elementary skills in writing;

reading and drawing. Children in urban areas lack playing space and
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Occupation. In many cases they form themselves into roaming gangs.
which in the long run turn into cruntnal gangs. Whena mother is
working, a child m).ghtbe left on his own. Due to boredom and lack of
attention a child tries to amuse himself through ways he creates for
himself and which might be dangerous for"him. Nurseries and kinder-
gartens are appropriate places for containing these children. The
existing schools should be improved so that they are run on specific
principals and policies; with a uniform curriculum and trained teachers
Where possible parents should be allow.edto participate in the affairs
of these schools. Finally these schoob should.be ,subsidisedo
financially' by the government. The above tentative suggestions are not
new ideas. Several countJ;ies in the world have already put them into
practice with commendableresults. 28 These should be contained in
the law.

Side by side with nursery schools, recreation grounds should be
created. Through play the child learns 'thowto manipulate material,
how to develop skills, howto avoid danger lmdhow to cooperate with
others". 29 In'~ 8~rict sense play is the spontaneous expression of in-
nate patterns of behaviour developed in the course of evolution in the
animal species, and'are designed to maint~in existence. 30 Hence we
find that different types of play such as romping, imitative play or
imaginative pl&yas expressions of~ate beha~iour must be encouraged
~d given room for outlet. The lml'Grtanceof play on the mental health
has been long known, eyeD.a ~~yingto this effect exists, 1.e. "All
work and I:l-0 play makes Jack a d~l boy." Play ex.ercises natural
quq.lities of the mind, work gives only expressto~ to a part of our per-
sonality. In our society play is nqt give~ its importance. Every free
space, especill1ly in towns, is utilised for either commercial
or agricultural pij.rposes.

The law as an iristrument of soctal change can go a long way to
try to bring about changes in social institutions. The es~ablishmen.t
of f~lies is r~gulated by law. So i. their maintenance and control.
Yet if the relationships of the members of the family are sl,lchthat
a happy and peaceful existeDC:eClUlIl,otbe achieved in its present form,
1:h.enthe law h~s to try to l>r1ngout changes which are conducive to
normal development. Tb,.epresent trend of recognising the eqUality
of the spouses is a pos~tiye step towards achieving our 0bjective.
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After all, children have il l'J~ht and should grow up In an enVlr'(lJ1ment

in which both parents show emotional stabillty. respect and afl'ection

to each other. Where such an atmosphere is non-existent should the

law interfere? The answer should be in the affIrmative Lf the sole

purpose for intervening is to bring about harmony and establish the

pre-existing atmosphere for' ile sake of children. The paramount

consideration of the law shou Ie be to ensure and safeguard the welfare

of the children. It should esta 1.)1Ish a machinery for ensuring stable

marriages through marriage counselling before and after marriage and

abolish those laws which tend to discriminate against one parent. It

should also establish a system of relief and facilities for families

either through state subvention or through compulsory national

insurance schemes which will supplement the family mcome through

allowances and also through assIsting one parent famIlies.

Children must have the rights without which their growth and

development can be impaired. It is not the duty of parents alone to

see to it that children get all they require for their welfare; much is

also required from the state. With an increase of dimimshing

parental control over their children the state should assume more

responsibilities towards the children. It is therefore justified to

demand from the state to do those things parents used to and are not

capable of doing now. And since the state has resources at its disposal

and is also able to mobilise its institutions and organs, much of what

has been proposed can be implemented.
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